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Summary

This dissertation discusses the role that law plays in facilitating the capacity of

developing countries to absorb internationally transferred technology, and it does

so in the context of the ICT sector in Africa. It is widely acknowledged that an ICT

revolution is underway in Africa. New possibilities have been created by the

landing of international broadband sea cables on African shores and by the rapid

spread of mobile telephony in Africa. As a result, there are many startup ICT

businesses all over Africa trying to create new and inventive products and services,

based upon internationally available technology but tailored to African markets

and needs. However, little empirical research has yet been done regarding the

absorption of technological knowledge in this particular sector and context, and it

is at this point that this dissertation hopes to contribute.

The empirical approach taken in this dissertation challenges the dominant

approach that emphasizes the rule of law as a key precondition for economic

growth. The rule of law has been critiqued in that is argued that it is a highly

ideological concept for which there is said to be insufficient empirical evidence to

support the claims regarding its impact on economic growth. For this reason, a

broader perspective on the functioning of law – one that looks at the role of law

instead of the rule of law – is used in this dissertation, whereby attention is also

given to alternative regulatory mechanisms that can be used in combination with

or instead of law. Furthermore, when looking at the role of law in absorptive

capacity, the literature on the relationship between law and development

emphasizes in particular property rights, contracts and enforcement as key legal

mechanisms for creating economic growth. These legal mechanisms are generally

the central focus points of legal reform projects in developing countries.

Nevertheless, empirical evidence regarding their impact on economic growth is

indecisive on how exactly they contribute to economic growth and it is at this point

that this dissertation aims to contribute to the body of knowledge on the role of

law in relation to economic growth. The central research question addressed in

this study is: What role does the law, both substantive and procedural, play in

facilitating absorptive capacity in instances of absorption of internationally

developed information and communications technology (ICT)? To address this
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question, the day to day business of startup ICT businesses in Zambia, Kenya and

Ghana is taken as the starting point, combined with the legal situation in these

three countries, after which an analysis is made regarding potential cross case

patterns and their theoretical implications.

The approach in this dissertation combines a discussion of the theoretical

debate on the various relevant topics (i.e. prerequisites for innovation, and the

three legal mechanisms – property rights, contracts, enforcement), with a review

of the law and institutional setup and practices in the given area for each of the

three countries. In the analysis that follows, the focus is on the actual role that law

has played in absorptive capacity in each of these topics. For this analysis,

empirical data has been collected in the fieldwork of this research (i.e. interviews

with ICT startups and key actors).

With regard to the prerequisites for innovation, the focus is in particular on

infrastructure and human capital, within the context of a national innovation

systems’ approach. The analysis shows that it is specifically infrastructure that is

important for knowledge acquisition, human capital and exploitation of

innovations. Knowledge acquisition and innovation in the ICT sector takes place in

particular through learning by doing and searching online for the knowledge that

the starting businesses need for developing a product or service, and the

exploitation thereof is also strongly connected to the ICT infrastructure available.

Intellectual property rights (IPRs) are advocated in the relevant literature as

one of the key legal mechanisms for economic growth, in that they are beneficial

both for domestic innovation and for encouraging international technology

transfer into developing countries. Based on the empirical case studies in this

thesis, it is suggested that in the ICT sector, acquisition of knowledge generally

does not take place through foreign investment (for which strong IPR protection is

believed to be essential) but more through learning by doing and searching online

for knowledge (see also above). It is furthermore argued that the effect of IPR

protection on the inventive process differs from other technologies in several

ways: first, the development of software is highly incremental, and new software is

built upon prior existing software to ensure interoperability; second, imitation

seems not to be an issue, as there are many solutions to one problem possible, and

it is often easier to build one’s own solution than to imitate and/or adapt existing

software; third, collaboration and sharing within communities of ICT startups and

developers seems to be common and is generally perceived as beneficial to

innovation. In this regard, it is argued that it is especially through keeping a ‘paper

trail’ that ICT businesses can ensure evidence of their ownership of copyright on

software. For exploitation of the developed software, a distinction should be made

between selling the software to users and selling it to other businesses (by means

of licensing). The latter is generally a second step in the exploitative process and

requires a better understanding and awareness of IPRs. These results suggest that

the importance of IPRs in this specific context may be J shaped instead of U

shaped (further economic research is needed to examine and establish the details

of any such curve).
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Contracts are also believed to be vital to economic growth in that they form

the legal mechanism that formalizes relationships. However, the empirical

evidence presented for this topic indicates that contracts are of relatively little

relevance to the ICT startups studied; generally only in relationships with multi

national corporations are contracts used in order for the startups to make use of

their services. Two legal regimes that facilitate contracting appear to be of more

relevance to the startups: that of business formalization and that which allows the

business to access financial resources to enable the business to grow. Especially

with regard to accessing finance, the startups studied seem to face difficulties, in

that formal financial institutions are generally hesitant to provide loans to the

businesses, and potential investors perceive investing in the startups generally as

high risk, making them reluctant to do so. As a result, the startups seem to rely on

private financial resources and alternative resources (e.g. prize money from

competitions) for a much longer period than startups elsewhere do.

With regard to the role of legal enforcement in absorptive capacity, in the

relevant literature, it is argued that without an effective legal enforcement system,

economies will not grow. This dissertation approaches legal enforcement through

the framework of ‘access to justice’. The analysis of the empirical evidence

suggests that the legal enforcement system is only made little use of by the ICT

startups studied. This appears to be due both to the relatively high costs of

litigation and the lengthy time of procedures, as well as the uncertainty regarding

the outcomes of such procedures. Generally only in relationships with foreign

business partners (either investors or mobile network operators) does it seem

important to have an effective legal enforcement system in place, although this

has not yet been tested by the ICT businesses studied (two examples are discussed

of the startups opting out of a legal struggle). Instead of the legal route, the ICT

startups seem to prefer alternative enforcement mechanisms that are connected

to relationships, networks and trust. These alternative enforcement mechanisms

seem to work relatively well in the day to day business of the ICT startups.

In the final chapter of this dissertation, an answer is given to the research

question and its sub questions. A cross case discussion of the patterns that have

been found in the empirical evidence is presented, which is then compared to the

roles given to law in the literature. This analysis indicates that the role of law in

absorptive capacity in the context of the ICT sector in the case study countries

differs from the role that has been assumed for law in literature, and that the ICT

startups studied rely heavily on alternative normative systems for their day to day

business. To understand the role of law in absorptive capacity, the nature of

relationships needs to be taken into account, in that in relationships that are

familiar or based upon an intimate network, law’s role appears smaller. A tipping

point is found, where relationships become more impersonal and where the role of

formal law in managing these relationships may become larger. In a national

innovation systems’ approach, this tipping point can be taken into account in order

to direct regulation towards the most appropriate aim: non legal measures

focusing on ICT infrastructure, incubators and access to finance can be used to
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stimulate innovation in the ICT sector, whereas less urgent legal reforms focusing

on property rights, contracts and legal enforcement may be used after the tipping

point to stimulate more growth in the ICT sector. It is acknowledged that this

dissertation makes only a small contribution to an evidence based approach to the

role of law in facilitating absorptive capacity. Much more small scale research is

needed regarding other sectors and in other countries in order to build up a

knowledge driven understanding of the role that law plays in development, and in

facilitating absorptive capacity in the context of internationally transferred

technology in particular.



1

Chapter 1

Introduction

1.1 Background to the problem

It is commonly known that technological change is essential in stimulating

economic growth.1 However, while developed countries continue to innovate, the

technological distance between developed and developing countries seems to

become larger every day.2 In this regard, it has frequently been argued that the

technology which is needed by developing countries to kick start economic

growth must come from the developed North. This technology, if absorbed by

developing countries, can help these countries build their stock of technological

knowledge.3 Through international technology transfer (ITT), firms in developing

countries can use and benefit from internationally available technology without

them having to bear the initial expenses that are needed for creating it. Thus, ITT

might be a tool that has the potential to make the technological gap between

developed and developing countries smaller. However, ITT in itself is generally not

sufficient to secure economic growth; without the actual ‘take up’ of the

transferred technology, firms in developing countries will not be able to climb the

technological ladder and benefit from the technological knowledge they have

received, which is found often to be the case for small and/or starting companies.4

Both the knowledge and a good understanding of its implementation are needed.

This understanding is also known as absorptive capacity. Absorptive capacity

determines the speed with which a firm can make use of the transferred

technological knowledge, understand, adapt and exploit it. (The concept of

absorptive capacity is central to this dissertation and will be further explained in

section 1.2.2.) In effect, policies and regulation aiming at attracting more ITT will

                                                 
1

For example, Rostow (1959), pp. 1 16; Cameron e.a. (2005), p. 776.
2

For example, Bergoeing e.a. (2010), pp. 2 3; Glass & Saggi (1998), pp. 369 398.
3

For example, Glass & Saggi (1998), pp. 369 398; Hoekman e.a. (2005), pp. 1587 1602; WTO

(2002), at 21; Maskus (2004), p. 7.
4

For example, Ramanathan (2011), p. 3.
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only create technological and economic development if and when the receiving

firm has sufficient capacity to absorb the technological knowledge.5 Literature

points to various factors that create or contribute to absorptive capacity. For

example, some authors have argued that absorptive capacity is determined by the

level of technical skills that is available in a firm,6 while others emphasize the

importance of investments in R&D in a country.7 For that reason, policies and

regulation might need a broader perspective than only on attracting more ITT, a

perspective that also focuses on the conditions that create absorptive capacity.

Adam Smith has argued in his Wealth of Nations that “commerce and

manufactures can seldom flourish long in any state in which there is not a certain

degree of confidence in the justice of government.”8 And since commerce and

manufactures are seen as vital elements for economic growth,9 confidence in the

national legal system is assumed to be imperative for economic growth and

development.10 Over the past few decades, there has been a strong interest

among both academics and development practitioners in the question how law

can be used to promote development in the developing world,11 and as a result,

billions of dollars have already been spent on rule of law and legal reform

projects.12

Scholars focusing on the relationship between law and development have

found themselves at the intersection of ideas and theories from economics, legal

theory, and the policies and practices of development institutions.13 These spheres

influence each other in various and complex ways, and there is a vast amount of

literature available, analyzing one or more aspects of this interrelationship.14 Davis

& Trebilcock have acknowledged this debate and have discussed the relationship

                                                 
5

For example, Hoekman has argued that “in poor countries, policy should aim at (…) raising the

capacity to absorb and adapt technologies.” In: Hoekman (2005), p. 1592.
6

For example, Cohen & Levinthal (1990), pp. 128 152; Zahra & George (2002), pp. 185 203.
7

For example, Keller (1996), pp. 199 227.
8

Smith (1776), V.3.7; as cited in Rodrik e.a. (2004), p. 131.
9

See, for example, Rostow (1959), pp. 1 16.
10

Ibid., p. 5.
11

See, for example, A. Santos, ‘The World Bank’s Uses of the “Rule of Law” Promise in Economic

Development’, in: Trubek & Santos (2006), p. 253. Santos has argued that the World Bank has

supported 330 rule of law projects dealing with legal and judicial reform in over 100 countries.
12

Davis & Trebilcock (2008), p. 4.
13

D. Trubek & A. Santos, ‘Introduction’, in: Trubek & Santos (2006), p. 4.
14

For example, Rigobon & Rodrik have used economic empirical analysis to establish that

democracy and the rule of law have a positive impact on economic performance, but that

international trade has a negative impact on income levels and democracy but a positive effect

on the rule of law. (In: Rigobon & Rodrik (2005), pp. 533 564.) Collier has argued that strong

political institutions encourage economic growth while at the same time that economic

development promotes institutional change. (In: Collier (2007), p. 51.) And Rodrik & Subramanian

have argued that income level, institutions, international trade and geography are all

determining and interrelated factors for development, but that the quality of institutions, in

particular property rights and the rule of law, is the only significant factor influencing income

levels. (In: Rodrik & Subramanian (2003), pp. 31 34.)
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between law, institutions and development from a legal point of view, and have

argued that “the relevant empirical literature is inconclusive on many important

issues and counsels caution about the wisdom of continuing to invest substantial

resources in promoting legal reform in developing countries without further

research that clarifies these issues.”15 It is here, that this research hopes to

contribute to the knowledge on the actual role of law in absorptive capacity, more

specifically on the role of law in facilitating absorptive capacity. A more in depth

discussion on the relationship between law and development would be too

extensive for this chapter, and will therefore follow in chapter 2. In this

introduction, it is sufficient to take note of these and related concepts, as they set

the context within which the central question (‘What role does the law, both

substantive and procedural, play in facilitating absorptive capacity in instances of

absorption of internationally developed information and communications technology

(ICT)?’ – this question will be further elaborated on in section 1.3) in this

dissertation is embedded. In the assumption that law indeed can be used to

promote development – an assumption that is not uncontested 16 – an

instrumental perspective on law is taken whereby it is seen as a tool to steer

behavior (see chapter 2), more specifically to facilitate absorptive capacity. It is

hoped that insight into what the role of law may be in establishing and upholding

these conditions will contribute to more successful transfer of technological

knowledge and absorption thereof.

In this dissertation, the focus is specifically on absorptive capacity at the firm

level in the context of ICT. It has frequently been argued that if developing

countries are able to successfully use ICT, either as a source of income itself, or as a

tool to make other business processes more efficient, their economic growth will

speed up drastically.17 Compared to other technologies, ICT is relatively cheap,

easy to use and connecting is relatively easy. These characteristics are likely to also

impact upon the process of ITT and absorptive capacity. According to the World

Bank, ICT forms the basis of the current knowledge based world, and it is said to

be indispensable for developing countries to create (more) economic growth.18

Various African countries are currently witnessing what is referred by to some

as an ‘ICT Revolution’.19 For example, Kenya, and Nairobi in particular, is buzzing

with startup software businesses which, with the help of ICT technologies, are

trying to create new solutions for old problems, incorporating their local and

cultural context and nuances, e.g. the way in which people access the internet.

This ICT revolution is said to have kicked off when the international broadband sea
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cables landed on African shores,20 providing (some) Africans with fast and more

affordable Internet connections.21 This, combined with the rapid spread of mobile

telephony in Africa,22 is believed to have created a new array of possibilities with

regard to the provision of services and the development of software and mobile

applications, which has been picked up by software developers all over Africa.

Developers of applications for mobile phones have created new and innovative

applications, for example for mobile banking and for receiving agricultural market

information, where, in many cases, ownership of a mobile phone is not a

prerequisite; access only is already sufficient. To address the needs of these

developers, various innovation and incubation centers have been recently started

in African cities, aimed at equipping the developers and their startup businesses

with sufficient entrepreneurial knowledge to make their software product into a

moneymaking business. However, little research has been done with regard to the

absorption of technological knowledge in this particular sector and context, and

into what way this can be encouraged and supported.

Summarizing, this dissertation hopes to contribute to the existing literature on

absorptive capacity, firstly by examining the role of law in facilitating absorptive

capacity, which ultimately also touches upon the issue of spending resources on

rule of law and legal reform projects. The second way in which this dissertation

hopes to contribute to the existing literature on absorptive capacity is by focusing

on the specific characteristics of the ICT sector, for which relatively little research

has been done.
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In section 1.2 of this introductory chapter, some key concepts and definitions

will be explained. Section 1.3 deals with the methodology and design of this

research project. In section 1.4, the case studies will be introduced, after which

section 1.5 will explain the outline of this dissertation.

1.2 Concepts and definitions

1.2.1 International technology transfer

International technology transfer (ITT) can be defined as a process in which a

technology supplier and a technology receiver – being an end user or an

intermediary firm – work together to transfer certain technology across national

borders with the purpose of saving production costs for the technology supplier.

Sometimes ITT is directly aimed at improving the technological capacities of the

receiver, thereby creating leapfrog possibilities for the receiver, and allowing him

to skip certain steps in the process of technological learning.23 ITT is perceived as a

process that starts with identifying the needs and demands for technology, after

which the specific technology is identified, transferred and implemented.24 It has

been argued that “technological progress is only to a limited extent driven by

scientific research or chance; most of the process of technological innovation is the

result of economic forces.”25 This is an important point as it makes clear that

innovation is not solely about technology but even more so about investments and

economic forces or dynamics. Technology can be traded and exploited and is

generally non rival, in that one firm’s use of a technology does not prevent its use

by another.

When looking at the international trade in technology, on the supply side, one

can find many MNCs that seek to exploit their commercial technology at the

highest gain possible; on the demand side of this market, there are the technology

recipients, whose bargaining position is highly influenced by their absorptive

capabilities on the one hand, and their technological infrastructure on the other

hand.26 In developing countries, these capabilities and the available infrastructure

is often underdeveloped (see chapter 3), which leads to a high dependence on

outside suppliers, with a relatively weak bargaining position on the technology

market as a result. In these cases, it is usually the technology supplier that decides

the way in which technology is transferred, for what price and under what

conditions. Although the technological knowledge and ideas needed for economic

growth are thus internationally available, firms in developing countries often do
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not have sufficient R&D capacities to innovate themselves, making them reliant on

this internationally available knowledge to climb the ‘technology ladder’.27

There are various channels through which ITT can occur, for example, via

goods, investments or people. For all these channels, there is a connection

between source and receiver, whether products are imported into the receiving

country, investments are done by a source investor, or people are trained in one

country and then return to their original country to apply the acquired knowledge.

In general, a distinction can be made between direct and indirect channels of ITT;

FDI and licensing are considered to be direct channels of ITT, and trade and

movement of people are considered to be indirect channels of ITT.28 Through ITT

by means of these channels, the technological gap between developed and

developing countries can, as said, potentially become smaller. It will become clear

throughout this dissertation that in the context of ICT and software development,

ITT takes place mainly through the movement of people, and through accessing

information that is available online, contrary to other fields of technology, where

FDI and licensing are traditionally seen as the most important channels of ITT.29

1.2.2 Absorptive capacity

Many developing countries lag behind developed countries in terms of

technological capabilities. In this regard, the concept of absorptive capacity is

frequently mentioned as a vital ingredient for enabling firms in developing

countries to be able to benefit from external sources of knowledge.

The concept of absorptive capacity was first introduced in 1990 by Cohen &

Levinthal. They defined it as a firm’s “ability to recognize the value of new

information, assimilate it, and apply it to commercial ends.”30 In this definition, a

strong emphasis is put on the firm level, where prior related knowledge is used to

build new knowledge upon. This prior knowledge includes “basic skills or even a

shared language, but may also include knowledge of the most recent scientific or

technological developments in a given field.”31 It is thus, according to Cohen &

Levinthal, a cumulative process, and more is needed than just one single

investment in R&D or one single exposure to new knowledge to develop a new

product or service. They have argued that

“the cumulativeness of absorptive capacity and its effect on expectation

formation suggest an extreme case of path dependence in which once a
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firm ceases investing in its absorptive capacity in a quickly moving field, it

may never assimilate and exploit new information in that field, regardless of

the value of that information.”32

Absorptive capacity is thus established, according to this definition, through a

continuous process of investment in R&D. According to Cohen & Levinthal, a

firm’s investments in R&D also directly reflect that firm’s absorptive capabilities

and vice versa.33

A second definition of absorptive capacity has been given by Mowery & Oxley

in 1995, who define absorptive capacity as the set of skills needed to deal with the

tacit components of transferred technology, as well as with the frequent need to

modify a foreign sourced technology for domestic applications.34 In this definition,

emphasis is put on the skill level of personnel within a firm and the amount of

investments in training and R&D to answer to those needs.

A third definition of absorptive capacity has been offered by Kim in 1998, who

argued that absorptive capacity requires learning capability on the one hand and

problem solving skills on the other hand.35 Learning capability is the capacity to

assimilate knowledge (for imitation), and problem solving skills are the skills

needed to create new knowledge (for innovation).

In 2002, these definitions of absorptive capacity were refined by Zahra &

George and merged into one broad definition, specifying four distinct dimensions

to absorptive capacity: acquisition, assimilation, transformation and

exploitation.36 They furthermore reformulated the definition developed by Cohen

& Levinthal to include two different types of absorptive capacity: potential

absorptive capacity and realized absorptive capacity. According to Zahra &

George, absorptive capacity is “a set of organizational routines and processes by

which firms acquire, assimilate, transform and exploit knowledge to produce a

dynamic organizational capability.” 37 In this definition, potential absorptive

capacity refers to a firm’s abilities to “identify and acquire externally generated

knowledge that is critical to its operations,” which is then analyzed, processed,

interpreted and understood within the acquiring firm.38 Realized absorptive

capacity refers to “a firm’s capability to develop and refine the routines that

facilitate combining existing knowledge and the newly acquired and assimilated

knowledge,”39 and its capacity to apply the newly acquired knowledge in a product
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or service that it can financially benefit from.40 According to Zahra & George,

absorptive capacity can be measured and evaluated through a series of indicators:

Knowledge acquisition capability (e.g. the number of years of experience of the

R&D department, the amount of R&D investment);

Assimilation capability (e.g. the number of cross firm patent citations, the

number of citations made in a firm’s publications to research developed in

other firms);

Transformation capability (e.g. the number of new product ideas, the number

of new research projects initiated);

Exploitation capability (e.g. the number of patents, the number of new product

announcements, the length of the product development cycle).41

According to this approach, realized absorptive capacity is thus the

operationalization of potential absorptive capacity. In Zahra & George’s model of

absorptive capacity, prior basic knowledge is needed, after which absorptive

capacity will allow a firm to transform acquired technology into a competitive

advantage. What is important in this regard is that “exposure to knowledge per se

does not guarantee that a firm will have higher levels of absorptive capacity.”42 In

other words, access to certain knowledge will in itself not lead to new innovations;

knowledge needs to be (actively) absorbed and exploited to become a competitive

asset. A similar argument has been made by Archibugi & Coco, when stating that

“Technological capabilities are strongly associated with human skills.

Disembodied knowledge (as measured by patents and scientific literature)

and technological infrastructures (as measured by the Internet, telephony

and electricity) have little value unless used by experienced people.”43

On the other hand, mere human capital by itself will not kickstart innovation, nor

will technology move from one place to another on its own; active acquirement,

assimilation and adoption of technology are needed as well.44

What becomes clear from these various definitions and interpretations of

absorptive capacity is that there are basically three main stages that a firm must

go through in order to become an innovator. First of all, a basic level of human

capital is needed – this basic level of knowledge forms the basis of being an

attractive business partner in global trade and is needed in order to be able to

absorb acquired technology.45 Once this is achieved, a firm will start to attract

foreign investment accompanied by technological knowledge, which it then can
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start to understand in order to put it to use in its own technological processes, by

learning from it, imitating it and building upon it. It is important to note in this

regard, however, that “access to advanced technology is a necessary condition,

but it needs to be accompanied by substantial and purposeful investments for it to

be absorbed, adopted and learned.”46 As such, mere imitation of foreign

technologies also involves substantial costs and efforts.47 Finally, the firm will have

built enough technological knowledge that it will no longer be merely imitating

already existing technologies but innovating on its own. In these stages,

absorptive capacity is formed by a combination of human capital on the one hand,

and (domestic) R&D on the other hand. Griffith e.a. refer to the ‘two faces of R&D’

in this regard: on the one hand, R&D stimulates innovation, while on the other

hand it facilitates the imitation of others’ discoveries.48 Both functions of R&D are

vital in developing absorptive capacity, although the relative importance of each

function and the balance between them shifts when a firm’s absorptive capacity

grows. In this regard, it has been argued that

“far from the technological frontier, imitation of technologies is the main

engine of [economic] growth. As a [firm] gets closer to the frontier, it relies

more and more on innovation, which implies reallocating labor from one

activity to the other.”49

Absorptive capacity thus not only includes the capacity to “absorb and imitate

technological development created by others, but also the ability to generate

inventions of their own.”50 Consequently, in the first stages of imitation, general

skills will be sufficient to drive the imitative process, when a firm becomes more an

innovator than an imitator, the composition of human capital will shift from

needing general skills to industry specific skills.

What also becomes clear is that the concepts of absorptive capacity and ITT

are strongly interrelated: absorptive capacity determines the speed with which

transferred technology is absorbed in the receiving firm. As such, absorptive

capacity must not be confused with the actual transfer of technological

information, although they are mutually dependent and interconnected.

Furthermore, absorptive capacity is vital for development because “it allows

domestic economic actors to internalize knowledge that exists elsewhere (either

within the domestic economy or externally) that is made available directly or

indirectly to them.”51 In other words, ITT refers to getting hold of the technology,

whereas absorptive capacity refers to a firm’s ability to do something with the
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technology, once they have acquired it. Although processes of technology transfer

and absorptive capacity are interrelated, and the various regulatory mechanisms

are interrelated as well, in this dissertation, an attempt will be made to separate

the various processes and mechanisms in order to develop a clearer idea of how

they work in practice. Moreover, current understanding of the policies leading to

technology transfer and diffusion are still inadequate, especially when it comes to

the role of law in this.52 It is especially this last point that this dissertation wishes to

explore.

1.2.3 Innovation

Another concept that must be specified is innovation. Innovation is broader than

merely a technological activity and includes also a specific outcome: innovation is

the process through which a novelty (i.e. invention) is introduced to the public.53 It

has been argued, however, that “in the current debates around innovation, its

meaning is largely reduced to the economic domain, and the dominant

interpretation is innovation as successful exploitation.” 54 Although it is

acknowledged that innovation does not necessarily need to have a commercial

aspect to it, in this dissertation, the dominant interpretation of innovation is

followed, focusing on the commercialization of inventions. An invention in the

context of this dissertation is thus a new or improved technical method, process,

or device, and the concept refers more to the creation of an idea than to its use.

Inventive activity is thus creative technological activity that leads to a novelty,

whereas innovation consists of creative technological activity followed by its

commercial exploitation.55 Moreover, in this dissertation, a broad perspective on

innovation is used,56 in which inventions include introducing new products and

services, but also improving the quality of existing products and services, changing

selling or working methods, installing new equipment or improving working

conditions, all for the purpose of improving a firm’s competitive position.57 In this

regard, the specific context in which this research has been executed (startup firms

in the ICT sector in Africa) must be kept in mind, in that innovation processes in

small firms are likely to be different from innovation processes in large firms; also

innovation processes in developing countries might be different from innovation

processes in the developed world (and innovation processes in Africa might be

different from innovation processes in other developing countries); finally,
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innovation in the ICT sector might be different from innovation in general.58 A

detailed discussion of the differences between these different processes falls

outside the scope of this research, although part of it will become visible

throughout this dissertation, and it is sufficient to take note of the fact that

‘traditional’ indicators of innovation, such as R&D expenditure or number of

patents, might be of less relevance in this context. The distinction between

innovation and invention will become visible throughout this dissertation in that

the inventive process is separated from the commercialization of the invention,

the former being the second phase and the latter being the third phase within the

process of technology absorption.

1.2.4 Law

The main focus of this dissertation is on the role of law related to absorptive

capacity. For that reason, it is necessary to elaborate briefly on the way in which

‘law’ is approached here. Although an in depth discussion on law and its role in

absorptive capacity will follow in chapter 2, in this section, two basic concepts will

be introduced that will prove to be relevant throughout this dissertation:

substantive law and procedural law. Substantive law refers to all law that defines

legal relationships and rights and duties of people and legal persons, whereas

procedural law refers to the rules determining how substantive law is applied and

enforced. Substantive law can involve many topics, of which contracts and

property will prove to be most relevant in this dissertation. Procedural law can deal

with, for example, proceedings in court, both civil and criminal, but also

administrative proceedings. In this dissertation, procedural law is limited to the

application and enforcement of contract and property law.

Furthermore, this dissertation focuses specifically on the role of law related to

absorptive capacity. This implies and maybe even requires an instrumental

approach to the law, in which law is seen as a tool that can be used to achieve

certain goals in society, to steer behavior, to regulate relationships etc. and in

which law is seen as a means to an end.59 Chapter 2 will highlight three key legal

topics (property rights, contracts and enforcement) that are believed to be

essential legal mechanisms that can be used to regulate relationships and bring

about development and economic growth. These three legal mechanisms, both

their substantive and their procedural aspects, have been evaluated in this

dissertation based on the empirical data that has been collected during the

fieldwork for this research.
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1.3 Scope, methodology and approach

1.3.1 Research question

The aim of this dissertation is to analyze the role of law in facilitating absorptive

capacity in developing countries. Given this aim, the following research question

has been defined: What role does the law, both substantive and procedural, play in

facilitating absorptive capacity in instances of absorption of internationally

developed information and communications technology (ICT)? As explained in

section 1.2.2, absorptive capacity is believed to be vital for innovation and the

diffusion of technological knowledge and as a result thereof, economic growth.60

As has been laid out in section 1.2.2, conditions that are believed to contribute to a

country’s absorptive capacity can include, but are not limited to education,

technical, financial and entrepreneurial skills, R&D and to a lesser extent

potentially also infrastructure, trade and business climate, and institutions. In this

research, the practical merits of these claims regarding what contributes to

absorptive capacity have been analyzed in order to discover the practical role of

law in facilitating such conditions. However, focusing on absorptive capacity in

general would be too broad and unspecified, given the aim of this research, as well

as the diverging legal traditions in developing countries around the world. For that

reason, several choices have been made to narrow down the focus and scope of

the research.

Firstly, a distinction has been made between innovative capacity and

absorptive capacity. These two concepts are related, but not the same. Innovative

capacity deals with the level of inventions that are being used for some economic

or social purpose,61 or “the ability (…) to produce and commercialize a flow of

innovative technology over the long term.”62 Absorptive capacity on the other

hand is, as discussed in section 1.2.2, “the ability to recognize the value of new,

external information, assimilate it, and apply it to commercial ends.”63 Both

concepts focus on the ability to use technological knowledge and to financially

benefit from new or improved products, services or applications that are created

with this technological knowledge. The key difference between these two

concepts is, however, that where innovative capacity can, but not necessarily

needs to, deal with knowledge coming from an external source, absorptive

capacity has a narrower perspective with regard to the source of the knowledge, in

that it only looks at knowledge coming from outside the firm and/or country; it is
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inherently connected to the process of ITT.64 In other words, absorptive capacity

deals only with knowledge coming from an external source, this being the first

phase within the process of technology absorption. The focus of this research is

narrowed down in a similar manner, particularly focusing on international external

sources, as literature related to the relationship between law and development

focuses particularly on the importance of absorptive capacity for developing

countries.65

Furthermore, it is important to be aware of the various levels at which one can

discuss absorptive capacity. Initially, in literature, the concept of absorptive

capacity was introduced as a characteristic of a firm (see section 1.2.2), but as the

concept and literature on it developed, the concept was more and more applied to

countries as a whole.66 In the available literature on absorptive capacity, it has

been argued that, in their quest to compete with the level of technological

knowledge that developed countries have, developing countries usually start out

with imitating products from the developed world, in order to extract as much

technological information as possible.67 As their level of knowledge grows, the

rate of imitation decreases while the rate of innovation in that country increases.68

In theory, all countries work their way to development from being imitators to

being innovators. In this national perspective, it has been argued that one could

evaluate a country’s absorptive capacity based on for example the rates of trained

R&D personnel as a percentage of the population, national R&D spending, literacy

rates, or tertiary enrolment rates.69 However, the absorptive capacity of a country,

as it is reflected in reports, statistics and documents from for example the World

Bank, does not necessarily reflect the absorptive capacity of companies in that

country; more specifically, the absorptive capacity of a country may be estimated

higher than the actual absorptive capacity of companies in that country, or the

other way around. In this dissertation, in order to be able to better understand the

role of law in facilitating absorptive capacity ‘on the ground’, the main focus will be

on the absorptive capacity at the firm level, as this is where innovation occurs. It is,

however, acknowledged that the national level of absorptive capacity is likely to

have a degree of impact on firm level absorptive capacity. When the national level

of absorptive capacity is discussed, it will be explicitly mentioned.
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Of course, practical and time constraints prohibit a study into all technologies

in all developing countries. Therefore, the scope of the research has been further

narrowed down in two ways. Firstly, the focus of this research has been narrowed

down to the field of ICT, which can be used both as a source of income and as a

tool to make other business processes more efficient, which can ultimately speed

up economic growth.70 Furthermore, ICT can be used as a tool to achieve one or

more development goals, in part through connecting the disconnected. More

importantly, it is also commonly believed that access to ICTs can help in fighting

poverty. Living conditions can be enhanced through access to devices, such as

computers, telephones, televisions and radio, where, for example, “access to

information is crucial for ensuring that farmers, traders and consumers can engage

in optimal arbitrage – in other words, buying and selling goods when and where it

is needed most. This, in turn, improves market performance, which increases

welfare.”71

Secondly, the research focuses only on developing countries in Africa (and, in

the case studies on three specific African countries). Africa is increasingly viewed

as being on the verge of ‘take off’, particularly when it comes to ICT.72 ICT, and

software and mobile application development in particular, has been chosen over

other types of technology, because the use of ICT, both on mobiles and the

Internet, has taken off at a very exciting pace in Africa.73 In many different ways

and in various places, ICT services and applications are being used to address local

problems, for example, in agriculture or in healthcare.74 Even more so, these ICT

enabled solutions are often developed by African developers, and as such, they

provide a strong example of internationally available technological knowledge

being used in developing countries. This is combined with the fact that access to
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ICTs is increasing rapidly in Africa as a consequence of the installation of fiber optic

cables, providing broadband Internet, of the mobile telecommunications market

growing fast all over Africa,75 and of many projects having been developed that are

starting to make ICTs more accessible, both in urban and in rural areas in Africa.76

For all these reasons, the use of ICTs in ways that fit the needs of Africa provides a

suitable and interesting focus for this research.

The focus of this dissertation is on discovering and analyzing the role of law in

facilitating absorptive capacity in developing countries. In literature on the

relationship between law and development, various claims have been made

regarding the role of law in stimulating innovation and economic growth (e.g.

regarding the importance of (intellectual) property rights or enforcement of

contracts). However, many of these claims are based upon ideal economic

analysis, i.e. what should happen under ideal economic conditions, making the

socio legal perspective that has been taken in this research particularly interesting

(see further section 1.3.3). This research takes as a starting point that law does

indeed play a role in economic growth as has been argued in literature on the

relationship between law and development (for an extensive discussion of the

literature on this starting point, see chapter 2). To gain more insight in the role of

law in absorptive capacity specifically, a thorough understanding of the rationale

behind this claim is needed; more specifically, in literature, often an instrumental

perspective on law is taken, in that law is viewed upon as a tool to steer society

(this instrumental perspective on law is discussed in more detail in chapter 2). In

particular, economists have emphasized the importance of legal certainty,

property rights, contracts and enforcement, hence the areas of law that form the

central focus here.

1.3.2 Sub questions

In the light of the main research question and the above stated choices, the

following sub questions shall be answered:

1. What are, according to the available literature, the conditions that contribute

to the facilitation of absorptive capacity? To answer this question, a thorough

understanding of the concept of absorptive capacity is needed, including a

clear understanding of how internationally available technology is transferred

to developing countries. A discussion of the available literature on ITT and

absorptive capacity has therefore been included in this introductory chapter.

2. What role is law understood to play in technology absorption? As will be

explained in chapter 2, the literature on law and development largely takes an

instrumental approach to law, viewing it as a tool to steer society into an
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envisioned direction. Consequently, in the literature in this area, many claims

have been regarding the importance of law for innovation and economic

growth, and these claims have been used as the starting point of the analysis

regarding the role of law, i.e. the analysis in this dissertation focuses on the

evidence that can or cannot be found in practice regarding those claims.

3. What role is law seen as playing in the selected case studies? Throughout this

dissertation, a number of the claims made in the literature on the relationship

between law and development will be addressed and analyzed from the

perspective of the ‘users’ of the law. Instead of taking these claims at face

value, this dissertation analyzes and discusses their actual merit in practice as

has been observed in three African countries.

4. Are there patterns across the case studies?

5. How does the information from the case studies compare to the roles given to

law in the literature? The theoretical notions described earlier in the

dissertation will be compared to and analyzed with regard to the empirical data

collected during the fieldwork of this research. In the fieldwork, the focus has

been on answering the question what role is law seen as playing in the selected

case studies. The collected data has been analyzed for cross case patterns in

order to consider whether the found data supports the theoretical findings.

6. What lessons can be learnt and how could rule of law projects be differently

approached on the basis of the insights gained?

1.3.3 Research method

1.3.3.1 Design

This study can be qualified as a qualitative empirical legal study with a descriptive

character. The description is focused on discovering the role of law in facilitating

absorptive capacity, as perceived by ‘users’ of the law. Specific emphasis is on

three key topics that are believed to be important in the context of the rule of law

in developing countries (as is evidenced by an evaluation of the available literature

on the relationship between law and development): intellectual property rights,

contracts, and enforcement. This dissertation first explores and describes the

claims made about the role of these three key topics in development; secondly,

the empirical data gathered in the course of the fieldwork is analyzed regarding

the actual role of law in practice. This approach does not isolate the concept of

absorptive capacity as such, but allows for the possibility of looking at absorptive

capacity in a small firm context and provides detailed insight into the interplay

between law and technology absorption.77
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1.3.3.2 Methodology

In this study, the research question has been approached from a socio legal

perspective, combining traditional legal research methods, revolving around the

study and interpretation of primary legal resources (law and regulation, case law)

and secondary legal resources (literature), with sociological research methods.

Socio legal research focuses on how law interacts with and in society.78 It steps

away from the traditional positivistic legal perspective, approaching and viewing

law through society’s looking glasses. It makes the claim that law should be seen

as more than simply what lawyers and legal scholars claim it to be.79 It should be

emphasized that socio legal research needs to be seen as a methodological

approach, in that it often does not make use of sociological theories or empirical

analyses of the law, but instead, it uses sociological research methods to better

understand law in its context. It thus does not make a full fledged combination

between legal and sociological theories and analyses, but instead relies on social

scientific methodologies as a tool for gathering empirical data on the role of law in

society,80 and is often performed by lawyers and not sociologists.81 At the same

time, this also reveals a potential weakness of this approach when performed by

lawyers, as legal research often does not delve into finding (sociological)

explanations a particular found role of law in society, for example, through the

identification of social and cultural values within the law.82 As such socio legal

research merely makes use of sociological methodology as a perspective on the

law and as a tool to collect data, without actually stepping into the domain of

substantive sociological research.83 In this regard, “the most valuable asset of

socio legal research lies in its ability to offer an added value to both law and

sociology by highlighting issues that neither law nor sociology can articulate or

study alone.”84 Socio legal research thus generally seeks to answer two basic

questions about law: what are the effects of legal rules on the behavior of actors,

and are these effects socially desirable?

Socio legal research is a field of studies that is still relatively unexplored, and

there are no textbooks discussing the specific methodology that can be used for

socio legal research.85 It has been argued that:
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“non socio legal methods textbooks tell us about the various techniques of

data collection and analysis through surveys, interviews, participant

observation or discourse analysis and introduce us to the broader

methodological debates which engage many social scientists. Yet, they do

not tell us the first thing about what it means to interview judges or lawyers

in different jurisdictions, observe mediation, dispute resolution or other

forms of negotiation in the context of different legal cultures or analyze

legal documents in a sociological way.”86

Whatever socio legal research has been done relies on applying two separate sets

of research methods – those of legal research and those of sociological research.

For now, without clarity on a specific socio legal research methodology, this

approach appears to be the only solution to the question of methodology for

socio legal research.

With regard to the choice for socio legal research methods in the specific

context of this research, some considerations must be kept in mind:

1. Socio legal research focuses specifically on the role of law in society, which,

according to this methodological approach, needs to be viewed outside the

dogmatic perception of law as a system of rules made by the State. Socio legal

research views “legal rules as a sub category of social norms and the legal

system as a set of socially constructed institutional practices, which, like

knowledge, permeates all walks of social life, and, directly or indirectly, forms

all collective social action.”87 In other words, the importance and meaning of

law can be found only in social relations and processes and how it interacts with

them, and in this, law consists of more than just State law, and should be seen

as a diverse system of norms and rules, of which State law is only a part.

Banakar has suggested that:

“sociology is equipped and strategically placed to observe and analyze law’s

interaction with its social environment, whereas jurisprudence is best

equipped to explore its internal operation and realities. This can also mean

that neither jurisprudence nor sociology is sufficiently equipped to provide

an adequate description and analysis of the role of law in society.”88

To understand the practical role of law in society, as understood from the

perspective of actors ‘using’ the law, sociological research methods are thus

key in understanding this role of law, outside its internal context and within the

context of society’s needs.
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2. Socio legal research methods are a useful means of adding to the already

existing amount of knowledge on the concept of absorptive capacity by

providing a new ‘looking glass’ on this concept. There is already a large amount

of literature available that analyzes absorptive capacity from an economic

perspective and which provides a relatively clear and crystallized picture,

although not necessarily complete.

3. Economic literature in the field of law and development often takes an

instrumental approach to law, arguing that law can be used as a tool to steer

society into a direction that will lead to more economic growth. Such literature

is, as said, often based on an economic analysis of the law, using models and

mathematics to calculate what concrete direction will provide most economic

prosperity and what rules and legislation will lead to this growth. Socio legal

research methods provide a different approach towards understanding the role

that law plays in economic growth and development.

1.3.3.3 ‘Bottom up’ approach

Most literature on the topic of absorptive capacity is often either highly

generalized, or written in a specific, often non African, context, both suggesting

that their results might not be simply translated into the African situation. Instead

of taking the commonly used approach where a relatively abstract perspective on

how law should look and what law should do and from that perspective reasoning

‘down’, in this study, the opposite approach has been taken. The ambition of this

dissertation is to step away from those generalizations and start from the concrete

cases in order to see if they actually support the generalizations made, or whether

they provide nuance to the claims made in literature. Thus, the legal situation in

three African countries is taken as a starting point, and from there, these strong

normative claims that have been made by both lawyers and economists have been

studied. In order to do so, an important part of the research consisted of fieldwork

in Africa, which provides not only for a combination between theoretical

perspectives and empirical evidence, but also for an analysis of both legal and non

legal factors, a double combination which has not often been done in legal

research. Case studies have been executed in order to understand in detail the role

that law has played specific cases of absorption of internationally transferred

technologies. In the case studies, a bottom up approach has been taken in order to

gain insight in how those involved in these specific case studies have used the

various relevant laws and legal mechanisms and how law has influenced,

supported or hindered the start ups under consideration.

The term ‘bottom up’ is often used in law and development studies that focus

on people centered and community based solutions to problems in developing

countries. In those types of studies, the interests of those at the ‘bottom of the

pyramid’89 is taken as a starting point for policy decisions,90 trying to bring those
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policies in line with what those at the ‘bottom’ want or need. Another use of the

term ‘bottom up’ can be found in the context of technology and innovation, in

that generally, innovation is looked upon in top down terms; the technical content

is seen as central and its social or economic impact is subordinate. One can thus

distinguish between technology led innovation and market led innovation, of

which the latter can be understood as taking a bottom up approach.91

‘Bottom up’ methodological approaches, i.e. inductive approaches, generally

start from the specific circumstances of the concrete cases, and then look to the

theory to see if this provides clues on how to interpret the cases.92 The main

criticism of this method has been said to be related to the difficulty of making

generalizations based on a single case, as it has been argued that this method can

never completely prove that the observations that are valid for the small group

also apply to the whole group.93 While this criticism is acknowledged, at the same

time, it must be noted that by using multiple single cases, valuable data derived

from cross case patterns can be discovered. Furthermore, it is precisely the fact

that case study research in legal academia remains relatively uncommon that

makes the approach interesting; both in a situation in which the collected

empirical data would verify existing legal theoretical viewpoint, or in the reverse,

both situations will contribute to the stock of knowledge in this area for the simple

reason that there are hardly any socio legal studies in law and development

literature looking at the role of law in practice. In sum, while caution has been

applied throughout this dissertation on making generalizing claims, at the same

time, it is assumed that any differences between theory and practice may require a

reconsideration of the assumptions made about the role of law in the areas under

consideration.

1.3.4 Fieldwork

1.3.4.1 General remarks

The claims made in this dissertation concerning the way in which, if any, law

influences the absorptive capacity of firms in developing countries are based upon

original research. The use of case studies is justified by the fact that they provide

detailed and in depth contextual information regarding a specific event or

situation, and as such, they are said to allow for the examination of ideas and

theories in a real life context. This is made particularly necessary in the field of law

and development or rule of law studies by the large amount of generalizations

made in such studies on the law.94 Criticism of the use of case studies is generally
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concerned with their validity, reliability and replicability: other scientific research is

generally evaluated based on these criteria, and it has been argued that case study

research should adhere to them as well.95 Yet, proponents of case study research

have acknowledged that a single case cannot be representative for other cases as

well, but have argued that this is not the purpose of case study research.96 Instead,

in literature on case study research, five types of single case studies have been

identified, each with their own specific use and purpose:

The critical case, in which a well formulated theory is tested in one specific

situation. The case is chosen based on its potential to provide a better

understanding of the circumstances in which the case will and will not hold;

The extreme or unique case, in which the rareness of the situation provides

justification for selecting the case;

The representative or typical case, which focuses on circumstances or

conditions in the average situation;

The revelatory case, which focuses on a phenomenon that was previously

inaccessible to scientific investigation;

The longitudinal case, which studies the same single case at two or more

different points in time.97

All these types of single case studies have the potential to illuminate details

regarding a certain phenomenon. Instead of selecting a single case based on one

of these five justifications, it is also possible to design a multiple case study.98 In

this type of research design, multiple single case studies are executed, with the

purpose of finding cross case patterns between the cases that could shed more

light on the theoretical background and hypotheses of the research. In this

research, multiple case studies were preferred over a single case study, as the

purpose of the fieldwork was to find cross case patterns between the cases with

the aim of providing insight into the role of law in technology absorption in Africa

(a discussion on the selected cases can be found in section 1.3.4.2). A multiple case

study approach was also chosen in order to minimize the risk of coincidental

finding of certain results when interpreting the collected data in light of the

theory.99 The case studies in this dissertation are concrete and specific examples of

absorbed ICT knowledge and, as such, are all representative or typical cases. Much

can also be learned from cases where technology absorption is going much slower.

In this regard, both ‘success’ and ‘failure’ are concepts that are difficult to define

and to measure. However, data on ‘failed’ absorption, whatever that may be, is

likely to be even more difficult to discover. As this study is innovative and a first

step towards creating a better understanding of the role of law in absorptive
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capacity, narrowing down the scope of the research is a necessity due to limits on

time and resources. For that reason, this study focuses specifically on

representative or typical cases – only cases that have completed the cycle of

absorptive capacity (see section 1.3.4.2).100 This choice can be further motivated

by the fact that to be able to find cross case patterns, a degree of comparability is

required. The details of the three case studies that have been selected and their

specific merits will be discussed in section 1.4.

The analysis in this dissertation is focused on finding patterns between the case

studies, and between theoretical and empirical findings. The key focus in this

analysis lies in understanding how the empirical findings can be interpreted in the

light of the rule of law, i.e. in what way the practical role of law can be understood

in light of the claims and assumptions made in the literature dealing with the rule

of law. It is important, in this regard, to interpret this analysis in light of the specific

African context (e.g. the dual character of many African legal systems). Due to the

research design chosen for this study, caution has been applied with regard to

making broad generalizations applicable to the whole of Africa or even developing

countries. At the same time, although the results of this study are strictly speaking

only relevant in the particular cases, the cross case patterns that have been found

can be interpreted as having broader relevance with regard to similar cases of ITT

in the ICT sector in Africa.

In the case studies, empirical data has been collected using qualitative research

methods, i.e. interviews and document analysis. In semi structured interviews

with the various parties involved in the development of the selected applications

and services (entrepreneurs, government officials, developers),101 how these

parties view the process that ICT startups go through and the specific (legal) steps

they take and challenges they face was discussed. In the data collection, the focus

has been on the actual role of the law as perceived by the actors involved in the

case studies, in order to gain insight in the role of law in absorption of technology

and in whether and how law has influenced the technological advancement in the

selected cases. Case information has been deepened through a review of

documents related to the operation and historical development of the ICT startup

(e.g. annual reports if available, marketing information, news items, and other

sources that provide information on the case). In addition, relevant national,

regional and international law has been studied in order to understand the specific

legal context of the three case studies.

The process of finding cross case patterns between the case studies is in its

essence comparative.102 In order to compare cases, similar cases should be treated

similarly, while different cases are treated differently, dependent upon their
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differences.103 Multi case comparative research methods focus on one common

point that all cases have in common, in this case the absorption of ICT knowledge,

which ties all cases together.104 Cross case analysis of the cases would incorporate

the unique characteristics of each case while focusing on the common point and

could thus lead to a greater understanding of the common point.105 In this regard,

the cases are all examples of startup ICT companies in Africa – albeit in different

stages of the startup process – that have absorbed ICT knowledge, although the

cases all have different backgrounds, histories, aims and growth rates. It must be

noted, however, that there are often many factors that can be associated with

certain phenomena and that might be difficult if not impossible to isolate or

disentangle them all.106 With this methodology, assertions can be made about the

common point, which should then be applied onto the individual case studies, in

order to discover the extent to which the case studies reflect the common point.107

1.3.4.2 Selection of cases

Selecting the case studies for this research has been done in three phases. The first

phase involved the narrowing down of a list of all 54 African countries based on

practical criteria, such as general safety in the country (for the researcher),

language and income level. Countries where the political situation was highly

unstable at the time of the selection, or countries in which there was an armed

conflict going on, were erased from the list,108 as these countries were not likely to

attract much ITT and, if any, law would have been unlikely to have played a major

role in this.

Secondly, since English is the dominant language in the field of ICT, one could

imagine that the results might be different for non English speaking countries,

which need to factor in a language barrier in their absorptive capacity with regard

to ICT. The comparative character of this study requires the cases to have a degree

of similarity. For that reason, all non English speaking countries were erased from
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the list;109 further research is necessary to study the role of law in absorption of ICT

knowledge in non English speaking countries.

Furthermore, the research is focused on the absorptive capacity of firms in

developing countries. There is, however, no single definition of what is meant by

‘developing’, and levels of development may vary within so called developing

countries. In this study, therefore, the definition of the World Bank has been

applied,110 being that developing countries consist of low (GNI lower than USD

975) and middle income (subdivided into lower middle – GNI between USD 976

and 3,855 – and upper middle – GNI between USD 3,856 and 11,905) countries.111

However, according to this classification, all African countries can be classified as

developing. On the other hand, there may be differences in levels of development

within developing countries, and average standards of living may vary widely.

Using examples of countries with large differences in GNI per capita, for example,

on the one hand a LDC with a GNI per capita of USD 500, and on the other hand an

upper middle income country that has a GNI per capita of USD 5,000, could lead

to an outcome that might not be very valuable for the research, as governments in

both countries will make fundamentally different decisions with regard to

expenditures and investments based on the amount of money they can spend. For

that reason, in order to create a selection of cases that would provide three cases

that would be relatively representative and similar, the focus has been on low

income countries only, as defined by the World Bank. These countries all had, at

the time of selection, a GNI per capita that was equal to or less than USD 975.

In the second phase of selecting the case studies, a preliminary desk study was

done regarding technological initiatives, firms and investments that could be

found in each of the nine low income countries that were selected in the first

phase, in order to select the five countries that would be the subject of the

exploratory visit that took place in the first part of 2010. Sources that were used for

this desk study included background documents and project reports from sources

like the OECD and the World Bank, and the results of online searches. After

studying various projects that dealt with various types of technology (energy,
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water, health, agriculture, resources and ICT), ICT was selected as the focus area.

In the nine countries, multiple initiatives, firms and investments were found. The

five countries with the most initiatives, firms and investments that were out of the

pilot phase were selected as giving the highest potential for finding a suitable case

study and thus for being a suitable location for the fieldwork, and were for that

reason selected. These selected countries were: Ghana, Rwanda, Malawi, Zambia

and Kenya.

Summarizing, the five countries that were selected for the exploratory trip

were chosen based on the following characteristics:

general safety in the country (for the researcher);

English speaking;

low income country;

most initiatives, firms and investments that were out of the pilot phase.

From 3 February 2010 until 15 April 2010, the five selected countries were visited,

with the purpose of finding suitable case studies in three of the five countries and

to build a network in these countries. This trip constituted the third phase of the

selection process. Prior to the exploratory trip, contact details of various

government institutions and relevant actors were collected to serve as a starting

point for setting up meetings. After arrival in each of the countries, the Dutch

Embassy was contacted and an inquiry was made regarding potentially useful

contacts in their network. After setting up a first meeting with a potentially

relevant actor, new meetings were arranged through ‘snowballing’,112 and all were

asked about their professional occupation, their views on innovation in the ICT

sector in their country and what they thought might be interesting initiatives; they

were also asked about their own networks, and whether they had suggestions and

contact details as to people that might be interesting to talk to as well. All

collected data was evaluated after the trip concerning the various initiatives’

suitability as a case study. Practical characteristics that were evaluated included

the following:

the channel through which the technology was transferred;

the amount of local development compared to development abroad;

statistical data regarding, for example, the number of users, deployment of the

software in other countries, and reach of the software outside the capital city

and/or urban areas into rural areas;

the field in which the software was applied, e.g. health care or agriculture;

the hardware onto which the software was programmed;

ownership of the intellectual property rights for the software;

                                                 
112

A ‘snowball sample’ is “a non probability sample in which the researcher makes initial contact

with a small group of people who are relevant to the research topic and then uses these to

establish contacts with others.” See, Bryman (2004), p. 544.
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availability and use of infrastructure;

the way in which the development of the software was financed; and

whether or not the software was intended to generate profit.

Note that in this exploratory phase, the main purpose was to find cases that

evidenced the absorption of ICT knowledge; what the role of law has been in this

was not a criterion for selection but is a question that was addressed during the

actual fieldwork, as it is the actual topic of this research. The above mentioned

characteristics were mapped for the various initiatives found during the

exploratory trip. As the objective of this study is descriptive, the focus of the

selection has not been on finding three identical cases in the three countries (for

example, selecting only farming applications providing market information), but

instead on finding three representative or typical cases that combined provide a

broad spectrum of information on the process of absorbing transferred technology

in the ICT sector in the three African countries, in order to rule out variations

caused by other factors than those studied in this research. Criteria that have been

used to select the three cases from the list of initiatives found during the

exploratory study are the following:

have completed the cycle of absorptive capacity, i.e. acquired technology has

been used to develop a new product or service that is being exploited

commercially;

startup companies: the difference between startup companies and established

(small) businesses can be found in that an established business is no longer

dependent on external financial sources for its survival, whereas startup

companies are generally dependent on external financial sources, such as seed,

angel or VC funding, both of which are risk investments made to high potential

companies that have not yet reached the point where they are able to secure a

bank loan, due to the fact that they do not yet have a financial track record or

assets (e.g. property, equipment, stock) that can be used as collateral for such a

loan (see chapter 5 for more on the life cycle of startups).113 As the emphasis in

this study is specifically on startup companies in the ICT sector, a case was

perceived as eligible for selection if it consisted of a software business that has

finished developing its own product, service or application, but that has not yet

been long enough in business to have moved from startup company to being

an established (small) business. To further specify startup companies, the

following factors were considered relevant:

o operating in the private sector;

o size of the company;

                                                 
113

The life cycle of startup companies has been discussed extensively in literature. Key sources in

this regard are: Haire (1959), pp. 272 306; Churchill & Lewis (1983), pp. 30 50; Hanks e.a. (1993),

pp. 5 29. See also, Lowe & Henson (2004); La Rocca (2009).
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o aiming at generating profit, although the companies do not need to be 

profit-making yet. 

 

Based on these criteria, three case studies in three African countries were selected: 

Esoko in Ghana, LinkNet in Zambia,114 and software developers at the innovation 

hubs in Kenya115 (see Table 1.1). These cases provide examples of absorption of 

transferred technology. An introduction to these cases will be provided in section 

1.4. 

 It must be noted that although the three selected countries were classified as 

low income countries in 2011, during the period in which the fieldwork was 

conducted, the World Bank has since reclassified both Ghana and Zambia as 

lower-middle income countries, based on their strong economic performance.116 

Kenya continues to be classified as a low income country. This reclassification 

could be interpreted as evidence of the speed with which Africa is growing 

economically, although it is not necessarily also evidential for the speed with which 

ICT on the continent is growing.  

 

Table 1.1: Selection of cases 

 Zambia Kenya Ghana 

 LinkNet Whive.com Zege 

Technolo-

gies 

MFarm Esoko 

Completed 

cycle of 

absorptive 

capacity 

Acquisition of 

knowledge 

online, open 

source 

software, 

running and 

exploiting own 

broadband 

network, 

expanded to 8 

other rural 

areas 

Acquisition 

of 

knowledge 

through 

formal 

studies, 

started 

learning to 

program in 

internet 

cafes in 

Nairobi, 

through 

online 

resources 

and working 

with peers 

(in internet 

Acquisition 

of 

knowledge 

through 

formal 

studies and 

previous 

jobs. 

Working 

with peers 

at iHub. 

Product 

has been 

launched 

and over 50 

SMEs are 

using the 

application. 

Acquisition 

of 

knowledge 

through 

formal 

studies, 

and 

working 

with peers 

at the 

m:lab. 

Started the 

business in 

bootcamp 

competi-

tion. 

Product 

has been 

Developers have 

technological 

degrees from 

both Ghanaian 

institutions and 

institutions 

abroad, 

software has 

been developed 

in Ghana and is 

currently being 

sold to and 

implemented in 

16 African 

countries. 

                                                   
114

 Initially, SmartCare was selected as the case study for Zambia. However, during the fieldwork 

in Zambia, difficulties regarding this case study occurred which made continuing with this case 

study impossible. At that point, the decision was made to work with LinkNet as case study. 
115

 Three software developers have been selected at the innovation centers to exemplify how 

absorptive capacity is being approached in the innovation centers in Kenya. 
116

 See, World Bank (2011b), and World Bank, ‘Country and Lending Groups’.  
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cafes and at

iHub).

Whive.com

had around

100,000

subscribers

in July 2011

and is still

growing.

launched,

1,200

subscribers

in 2011,

userbase

of 10,000+

farmers in

March

2014.

Startup firm Founded in

2003. Apart

from Macha,

no location is

yet

independent

from external

financial

sources, and

hardware for

all sites is also

still funded

through

external

donors.

Founded in

2008. Broke

even in June

2011.

Founded in

2010.

Dependent

on angel

investment

and family.

Founded in

2010.

Initial

capital

came from

IPO48,

second

round of

finance in

2011.

Received

grant from

M PESA

Founda

tion in

2013.

Founded in

2005.

Investment of

USD 2,5 million

from the

International

Finance

Corporation and

the Soros

Economic

Development

Fund.

Private sector Cooperative

firm, LinkNet

Communica

tions, part of

MachaWorks

Part of

Space

Kenya

Networks

Ltd.

Zege

Technolo

gies Ltd.

MFarm

Ltd.

Initially part of

Busylab Ltd.,

now part of

Esoko Networks

Ltd.

Size of

company

4 developers 1 developer 7

developers

8 people

working in

Nairobi, 10

people

working

outside of

Nairobi

60 developers

and support staff

Profitmaking Only the

network in

Macha is

profit making,

and generated

profit is

invested back

into LinkNet.

Profit

making

since June

2011

Not yet

profitable,

generating

income by

entering in

competi

tions

Received

invest

ment in

2011, and

another

grant in

2013. Not

yet

profitable.

Started as a

donor financed,

project based

system, now

implemented in

16 African

countries, either

via public sector

projects or

through

franchises and

resellers

(licensing).
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1.3.4.3 Data collection

From 3 March 2011 until 13 October 2011, the fieldwork was conducted in the three

selected countries, using semi structured interviews. To structure the interviews,

an interview guide was drafted (Appendix 2) using open ended questions. Drafting

an interview guide is generally recommended for doing qualitative interviews, as

this allows for a fluid conversation, while at the same time pursuing a consistent

line of inquiry.117 The guide was used to get data on all relevant topics from the

interviewees, and had separate guiding questions for each group of interviewees

(i.e. entrepreneurs, government officials, etc.). The main risk when conducting

interviews is that of bias, either due to poorly constructed questions, or in the

interpretation of the answers by the researcher.118 To prevent these pitfalls, the

questions on the interview guide were discussed with a number of experts on

conducting fieldwork. 119 Further, by combining the interview data with

information from other (written) sources, any bias on the side of the researcher

has been reduced as much as possible. Prior to each interview, preliminary

research was undertaken regarding the interviewee, e.g. via the website of the

organization, institution or company they were working for, in order to optimize

the interview. Most of the interviews were recorded, although for some, detailed

notes were taken due to technical problems with the recording device.120 All

recordings were indexed and later on key sections in the interview were

transcribed.121, 122 The transcriptions were then coded according to the following

topics:123

Human capital, education and training, R&D investments (especially secondary

and tertiary education, ICT and skills training, but also migration regulation

with regard to studying and working abroad) (important in this regard is the

fact that software development builds heavily on tacit knowledge, which takes

time and experience to build and is highly linked to the person of the software

developer) – see chapter 3

                                                 
117

An interview guide is a list of issues to be addressed or questions to be asked in semi

structured interviewing. See, Bryman (2004), p. 540. See also, Yin (2003), p. 89.
118

For example, Yin (2003), p. 86.
119

Prof. Hans Sonneveld, Dr. Jasper Grosskurth. Also the members of the advisory committee

were consulted – Prof. Jeffrey James, Prof. Willem van Genugten.
120

An overview of all interviewees can be found in Appendix 1.
121

For the interviews in the first country of the fieldwork, only the transcriptions have been saved

due to technical problems with transferring the audio files onto a computer. After arriving in the

second case study country, a different recording device was used, with which the files could be

saved onto a computer.
122

The indexes and transcripts of the interviews can be accessed via the author of this

dissertation.
123

Coding is done by adding tags on data; in qualitative research, this is done by breaking down

the data into component parts, which are then named based on the relevant topics or issues.

See, Bryman (2004), p. 537.
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Infrastructure (enabler for domestic innovation, and a factor of attraction for

investors, parameters within which ICT can physically function) – see chapter 3

Property rights, particularly IPRs (legislation, execution) as incentives for

innovation and tools to stimulate economic growth – see chapter 4

Trade system, business climate, investment climate, contracts (vital on the one

hand in attracting ITT, and on the other, for commercializing absorbed

technology and innovations, although it must be noted in this regard that

Africa is still attracting relatively little FDI, and most African countries score low

in the rankings on business processes)124 – see chapter 5

Enforcement of IPRs and contracts – see chapter 6.

These topics have been chosen based on what both the literature on absorptive

capacity (see section 1.2.2) and the literature on the relationship between law and

development (see chapter 2) considered to be key factors in absorptive capacity,

innovation and economic growth.

The analysis of the collected data has been done along the lines of the existing

claims made in literature in this field of study.125 The coded material has been

evaluated with regard to whether they support these existing claims and assessed

for cross case patterns regarding the role that law played in facilitating absorptive

capacity, if any. In this assessment, the coded material has been broken down into

data on the relevant phases of absorptive capacity (acquisition, inventive process

and exploitation), and on its specific topic (intellectual property rights, contracts,

and enforcement). For deviations from the existing claims in literature,

explanations have been sought, although in some cases, as this research is merely

descriptive and not explanatory, further research is necessary in this regard.

Finally, the interviewees have been contacted multiple times post meeting via

email, to inform them about the progress of the research and, if needed, to clarify

details necessary to the analysis, as a second round of interviews was impossible

due to practical constraints. In the last round of emailing, they were sent

transcripts of their statements and were asked to confirm and approve the validity

of these statements, at which point some interviewees included small

amendments tot heir transcripts. It must be noted, however, that not all

interviewees have responded to this email and approved their transcript. A

complete overview in this regard can be found in Appendix 1.

1.4 Case studies

In this section, an introduction will be given to the three case studies. For each of

the countries, first, a short introduction to the country of the case study will be

given, after which the ICT context in each of the countries will be discussed, and,

finally, the cases themselves will be introduced. With regard to the legal systems
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For example, the Doing Business Index of the World Bank.
125

Yin (2003), pp. 111 112.
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of each of the three countries, it is important to point out that within all three legal

systems studied, English common law and traditional or customary law co exist.

Customary law is formally recognized in all three countries as a source of law.126

Further details on the law in the three case study countries, both substantive and

procedural, will be given throughout this dissertation in the relevant chapters.

1.4.1 Zambia: LinkNet

Zambia is a large, landlocked country in Southern Africa, bordering the

Democratic Republic of the Congo, Tanzania, Malawi, Mozambique, Zimbabwe,

Botswana, Namibia and Angola. It has a population of around 13 million,127 with

about 98% of the country’s inhabitants being African,128 and the remaining 2%

being of Asian and European origin. English is the official language and is widely

spoken throughout the country. There are more than 70 Bantu speaking ethnic

groups, each with their own language.129 The country is widespread, stretching

over an area half the size of Europe, but the population is concentrated mainly

around the few cities like Lusaka, Ndola and Kitwe on the Copperbelt and

Livingstone in Southern Province. The rural areas in Zambia are large but sparsely

populated. Zambia is relatively poor, with 56% of the population living on less than

USD 2 per day in 2010.130

The Zambian ICT sector is generally characterized by low teledensity and high

access prices. The liberalization of the communications sector in 1994 (see chapter

3) has led to many new developments, such as the provision of mobile telephony

services and Internet facilities, for which the mobile sector in particular has seen

rapid growth. In terms of access, in 2007, 28% of households and individuals had

access to a mobile cellular phone and 0.6% of households and individuals had

Internet access at home. Four years later, in 2012, these statistics have changed, in

that 75% of households and individuals have access to a mobile cellular phone and

0,11% of households and individuals had Internet access at home.131

LinkNet Zambia is a cooperative firm, based in Macha, a remote and isolated

community in rural Zambia. Macha is located in the Southern province, about 75

kilometers from Choma, the provincial capital, and around 400 kilometers from

the capital Lusaka. In Macha, like in most rural villages, many are subsistence

farmers. More than 100,000 people live in the area within a 35 kilometers radius of

Macha, with an average income per person of 1 USD per day. There is very limited

infrastructure, with only dirt roads to connect Macha with other villages and

                                                 
126

See, The Subordinate Courts Act of Zambia, Cap. 28, Article 16; The Judicature Act of Kenya,

Cap. 8, Article 3; and Constitution of Ghana 1992, Article 11.
127

Government of Zambia (2011).
128

The main ethnic groups in Zambia are Bemba, Nyanja, Lozi, Luvale and Tonga.
129

The main indigenous languages spoken in Zambia are Bemba, Nyanja, Tonga, Lozi, Kaonde,

Luvale and Lunda.
130

World Bank, ‘Poverty Gap at $2 a Day (PPP) (%)’.
131

See, ITU (2013b); ITU (2013c); ITU (2013e).
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towns, and electricity is available only to a few and always unreliable. Until 2003,

the only means of communication with Choma was an unreliable VHF radio

connection; until 2006, Macha was not connected to the telephone network and

there was no mobile phone coverage. LinkNet started in 2003 with providing

communication services to connect this otherwise isolated rural community to the

Internet, and since then, the model used has been copied to 8 other rural areas in

Zambia, and plans have been made for another 27 sites.

Currently, in Macha, over 200 PCs in the hospital, schools, the Malaria Research

Institute, the Community Center, the radio station, the newly opened rural branch

of the Zambia National Commercial Bank (ZANACO), an internet café, elementary

schools and high schools and a number of individual households use the high

speed Internet connection that LinkNet has provided.132 It has been argued that by

providing access to knowledge and information, many improvements in health

care, education and agriculture have been brought about.133 Furthermore, jobs

have been created within LinkNet to run the organization and the network, and

also to train others to manage the system in other villages. Data entry services are

also being offered to foreign companies, and ICT specialists, trained in Macha,

have been outsourced to urban areas.

1.4.2 Kenya: software developers at the innovation hubs

Kenya is a country in East Africa, bordering the Indian Ocean to its southeast and

surrounded by Somalia, Ethiopia, South Sudan, Uganda, and Tanzania. It has a

population of around 40 million,134 with an urbanization rate of around 35%,135

mainly in Nairobi, the capital city, and in Mombasa. There are numerous tribes in

Kenya, which all belong to one of the seven ethnic groups. 99% of the population

is African, and the remaining 1% is Asian, European and Arab.136 Most Kenyans are

bilingual in English and Swahili, and a large percentage also speaks the mother

tongue of their ethnic tribe. Kenya’s population has seen a five fold increase since

1963, the year of independence, when it had just over 8 million people. This rapid

population growth is expected to continue, and by 2040, Kenya is expected to

                                                 
132

In a meeting on 12 March 2014 with Fred Mweetwa, director of Macha Works, I found out

that LinkNet Macha has been temporarily shut down due to a property dispute. In

awaitance of the results of the court case, all services in Macha have been cancelled.

LinkNet services in the other rural areas are still working and self sustainable. This

dissertation and its findings have been based on the situation prior to this dispute, and

these recent facts have not been taken into account.
133

Interview 1020110419, 1420110503.
134

The 1979 census reported a population of 15.3 million, which grew to 28.7 million in the 1999

census. In the 2009 census, Kenya’s population was over 38 million, see Kenya National Bureau of

Statistics (2009). Estimates for 2011 show a figure of 41 million.
135

Kenya National Bureau of Statistics (2009).
136

Ethnic groups are divided as follows: Kikuyu 22%, Luhya 14%, Luo 13%, Kalenjin 12%, Kamba

11%, Kisii 6% and Meru 6%. The remaining 15% are from other African descent. See, Kenya

National Bureau of Statistics (2009). See also, cia.gov, ‘The World Fact Book: Kenya’.
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have a population of 75 million people, making it the 21st largest country in the

world, larger than the UK, Germany or France at the time of writing.137 Nairobi is

Kenya’s largest city, with 3.1 million people, representing 8.1% of the total

population. Although Kenya is often assumed to be one of the biggest and

strongest economies in East and Central Africa, Kenya is still a relatively poor

developing country, with 46% of the population living at the national poverty line

in 2005.138

It has been argued by many that Kenya is on the brink of becoming Africa’s ICT

hub, based on continuing growth in the use of Internet and mobile technology.

The telecommunications sector in Kenya has seen rapid growth between 2000 and

2010 (see chapter 3), particularly due to the spread of mobile phones. According to

the Kenyan Official Census 2009 results, 3.6% of Kenyan households own at least

one computer and 63.2% of households owns at least one mobile phone.139 Four

years later, in 2012, this has grown to 71% of the population having access to a

mobile phone and 32% of the population making use of the Internet, either at

work or at home.140 According to the 2010 Kenya Economic Update by the World

Bank,141 over the last decade, ICT has outperformed all other sectors in Kenya,

growing at an average of 20% annually, and it has been argued in this report that

the uptake of ICT throughout the economy could provide the stimulus needed for

high and sustained growth.

Kenya is home to the largest mobile money platform in the world. Over 15

million mobile phone users were transferring mobile money via M PESA or one of

the other platforms by the end of 2010, which equals three out of every four adult

Kenyans. The technology behind M PESA is not Kenyan, but has been developed

by a company called Sagentia for Vodafone UK,142 which makes it less suitable as a

case study for this dissertation as no actual transfer of ICT knowledge has taken

place. Safaricom pays licensing fees to Vodafone for operating the system.

Safaricom, which is 40% owned by the Vodafone Group and which is the Kenyan

mobile operator running M PESA, developed the business and marketing strategy

for M PESA based on their knowledge of the Kenyan market and on the Kenyan

socio economic context. This combination of technology development and

business and marketing strategy has contributed to the enormous success of M

PESA in Kenya. The success of M PESA is important because it has created new

opportunities for software developers to ride along with the developments in the
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World Bank (2011a), p. viii.
138

See, World Bank, ‘Kenya: Data’.
139

Kenya National Bureau of Statistics (2009).
140

See, ITU (2013b); ITU (2013c); ITU (2013e).
141

World Bank (2010), p. iv.
142

M PESA started initially as a tool for the repayment of MFI loans, based on P2P money

transfer, funded through a 2 million pound grant from the British DFID. After observing usage

patterns, it was discovered that the actual use of M PESA was fundamentally different from its

intended use, after which the developing team incorporated these different usage patterns into

the design of M PESA.
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mobile money sector and to develop applications that add value and new services

to the basic mobile money system.

Some have argued that it is particularly by creating demand for locally

developed software that the Kenyan ICT sector will be able to grow.143 The market

for data and voice services is highly competitive, leading entrepreneurs to looking

for other ways to attract and retain customers, for example in the value added

services market. One of the earlier developments in the Kenyan ICT sector was the

development of Ushahidi (meaning testimony in Swahili) in the post election

violence in late 2007. Ushahidi is an open source based data mapping platform

aimed at collating and locating reports of unrest sent in by the public via text

message, email and social media, in order to inform the public of what was

happening where. In just a few years, Ushahidi has been used for mapping crises,

disasters and political upheaval all over the world, for example after the

earthquake in Haiti and after the tsunami in Japan.

Both M PESA and Ushahidi have put the ICT spotlight for Africa on Kenya. In

Kenya’s capital city, Nairobi, there are numerous starting software companies that

are eager to conquer the Kenyan and global ICT sector with their applications and

products. However, these companies often face similar struggles, such as the need

to comply with all formal requirements to start their business, finding finances and

growing their newly started business into a successful profit making business. As a

result, various ICT related innovation hubs and incubator centers have been

created to answer to the needs of a generation of young software developers

eager to build a business around their applications and services. The general

purpose of these hubs and incubators is to help ICT startup companies launch their

business and to provide them with assistance and training regarding all aspects of

starting a business. It is generally said that starting companies are particularly

vulnerable during the startup phase of their operations. Incubators generally

provide support resources and services aimed at accelerating the successful

development and launch of new enterprises. Successful completion of a business

incubation program is said to increase the likelihood that a startup company will

stay in business in the long term.144 When it comes to emerging markets, such as

Kenya, it has been argued that incubators are even more vital for startup

businesses as the services that are offered are generally scarce or prohibitively

expensive.145
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Paul Odhiambo, CEO of a Nairobi based ICT consultancy firm has argued that “if the

government passed similar policy as was passed regarding local content on television – that a

certain percentage of ICT solutions in government institutions must be home grown – this will go

a long way in developing our local ICT talent.” See, africanbrains.net, ‘Will ICT Make Kenya

Africa’s Silicon Valley?’.
144

Older studies have found that 87% of enterprises that completed a business incubation

program stayed in business, in contrast to 44% of all firms. See, Molnar e.a. (1997).
145

For example, one of the interviewees argued that Kenya has seen 3 major game changers in

the ICT sector, first the breaking of the monopoly of mobile network operators, which led to

greater access to mobile phones; second, the availability of mobile money, which allowed access
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Three incubators in Nairobi are located within the same building (iHub, m:lab

and NaiLab), all focusing on ICT startups in specific niches of the ICT sector. These

incubators provide for various facilities, such as workspace and high speed

Internet connections, training opportunities, and networking events. Because of

the high potential that has been found among startups at the incubators, the focus

of the case study in Kenya has been on what is happening at these incubators. To

illustrate this further and highlight potential benefits of incubators, three early

startups within the incubators have been studied more closely. These three

startups form the focus of this dissertation within Kenya.

Whive.com:

Whive.com is a social media platform developed and managed by Space Kenya

Network Ltd., of which John Karanja is the CEO. It focuses currently on East

African users, by making its services available in English, French, Swahili and

Sheng,146 and since July 2011 also in Kikuyu.147 Translations are being done via

crowdsourcing among its 100,000 strong member community. The Whive cloud

received more than 1.2 million hits per month in August 2010, with a 20% increase

in traffic each month. One of Whive’s goals is to provide information through

mobile technology to the African people, recognizing that Africa’s rich cultural

diversity provides one of the tools of development.148 Whive.com aims to become

the ‘face’ of African social media by claiming that it is “the fastest way to start a

buzz for your product and/or service.”149

Whive.com was launched in 2008, after which, in April 2010, a mobile

application allowing for sending free SMS messages to other phones and Whive

members was introduced,150 answering to the trend in Kenya and in many other

African countries that Internet usage via mobile phones has outpaced that of fixed

broadband usage. Also, whiver.com was launched, which is a mini version of

whive.com that features status updates and short communication services.

Whive.com emphasizes its local uniqueness as a selling point towards its users.

Whive.com currently has five social media applications, namely whive.com,

whive.mobi, facebook.whive.com, twitter.whive.com and apps.whive.com.

Whive.com closely cooperates with Nokia, who has currently the largest market

                                                                                                                    

to banking services for everyone with a mobile phone; and third, the landing of the fiber cables,

which provided high speed internet access to the mass. He has argued that incubator centers like

the iHub and NaiLab, take all these developments and provide new opportunities based on those

earlier game changers, and as such can potentially be seen as the fourth game changer in the ICT

sector in Kenya. Interview 2420110622.
146

Swahili English slang.
147

Interview 2720110707. Kikuyu was added in July 2011, Luo/Lwo and Luhya are scheduled to be

released in the near future.
148

http://www.whive.com.
149

http://www.whive.com.
150

http://whive.mobi.com.
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share in terms of smartphone distribution in Kenya, at about 60%.151 Whive’s most

popular application currently is the Facebook application, allowing Whive users to

access an SMS version of Facebook. Whive.com has successfully participated in

various local and international competitions. It won the award in the ‘best software

category’ at Maker Faire 2010, an event that was sponsored by, amongst others,

Butterfly Works and Ushahidi; it has also won Nokia’s Open Screen Fund in Africa;

apps.whive.com was launched at PIVOT25, where it was one of the finalists and

winner in its category Mobile Entertainment, Gaming and Utilities; it won the

Vision 2030 ICT Award for the Gender, Youth and Vulnerable Groups Sector.

Whive is currently also developing tools to access the government’s Open Data

Initiative, allowing Whive users to access statistical data made available by the

Kenyan government.

Zege Technologies:

The success of M PESA and the concept of mobile money have created many

opportunities for developers to ride along with this success by creating services

that add value to the basic services offered by MNOs and their mobile money

platforms. Zege Technologies Ltd. is a startup company, started in June 2010 and

based at the iHub, specializing in financial management and integration software.

Their main product is M Payer, a mobile phone application enabling businesses to

make and receive real time money transfers.152 One of the biggest challenges in

the Kenyan mobile money scene is said to be the interoperability and integration

of banks services, e commerce and mobile money services.153 Many businesses

use M PESA for their customer to business and business to customer payments,

which requires a manual interaction with the M PESA portal to process the

payments. In effect, many businesses choose to process their payments in

batches, which leads to delays in the actual payments and inconveniences both on

the business and the customer side. Moreover, the manual interaction increases

the risk of errors in the payment. This problem is caused in part by the fact that

neither Safaricom nor Vodafone UK have released an API for M PESA, which

developers can make use of to tailor their applications. With M Payer, Zege

Technologies addresses this challenge. M Payer allows clients like banks,

microfinance institutions, large NGOs, insurance companies and other service

providers to make real time transactions automatically via mobile channels such
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as M PESA from their internal financial systems, without requiring a manual

interaction to translate the transactions.

Zege Technologies has attracted lots of attention by entering competitions in

Nairobi. At the AITEC Banking and Mobile Money Conference in March 2011, Zege

Technologies won the Young Innovators award. In April 2011, Zege Technologies

was invited to speak at the African Youth Forum in Ethiopia and at the 17th

Summit of the African Union; and in June 2011, Zege Technologies was one of the

finalists in Pivot25 in the category Mobile Payments and Mobile Commerce. Zege

Technologies is hosted at the iHub, where they are provided with work space and

broadband internet facilities.

mfarm.co.ke:

MFarm came into existence in October 2010 after the IPO48 bootcamp, in which

young software developers were challenged to come up with viable, fundable tech

businesses in 48 hours. In these 48 hours, participants had to develop an idea into a

product and business plan, pitch their idea, form teams and defend their business

models. 17 business models came out of the competition, of which MFarm was the

winning idea and the MFarm team received Ksh. 1,000,000 (USD 12,500) to start

their business.154 IPO48 was held at Strathmore University in Nairobi, and was co

organized by Garage48.org and HumanIPO, a social media platform, aimed at

bringing together small investors and startups, and providing startups with advise,

feedback, sales leads and linkages with venture capitalists. MFarm was also one of

the finalists of PIVOT25.

MFarm Ltd. is a software solution and agribusiness company that offers an

application that delivers information to Kenyan farmers, helping them to improve

their productivity and increase their incomes. Services offered in the application

include real time price information, collective buying, collective selling, mapping

farmers and customer relationship management. The collective buying option

allows farmers, for example, to get discounts on farm inputs such as fertilizer by

buying as a group. Similarly, collective selling allows farmers to access large scale

retailers as potential buyers of their goods, as these retailers require large

quantities of produce.

MFarm was developed by a team of women software developers in Nairobi,155

who all have extensive knowledge of PHP, MySQL, USSD and SMS application

building. However, because the team understood that many farmers do not have

access to the Internet and that the platform should be able to run on all phones,

including the simplest older models, they chose to build a platform that is both

SMS and web based. This strategy is said to be the reason behind the success of

MFarm, in that the developers were not over ambitious in creating a highly

advanced but practically useless application, but instead focused on all
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inclusiveness by using ‘simpler’ SMS technology. 156 The MFarm team,

furthermore, decided to test the platform on a ‘demo farm’ in order to get the

input and feedback of local farmers; this knowledge was then incorporated into

the platform. One year after their launch, over 2,000 farmers have already

subscribed to the system and use it on a daily basis. Yet, one of the biggest

challenges that MFarm currently faces is despite the platform being highly

relevant for farmers, to earn the acceptance of farmers. Most farmers in rural areas

use their mobile phones only for voice services and they often need to be trained in

how to use the platform.157 Part of MFarm’s strategy is thus to go regularly on

outreach trips into farming communities to explain the platform and convince

community leaders of the benefits of using the platform.158

After the initial prize money from IPO48, MFarm received a second round of

investment in September 2011. In 2013, MFarm received a Ksh. 20 million (USD

230,000) grant from the M PESA Foundation in order for them to be able to

become profit making.159 In 2013, MFarm had 8,000 farmers subscribed to their

SMS system, and another 3,000 farmers using the web platform.160 MFarm is

located at the m:lab, where they are one of the incubatees. MFarm is provided

with office space, broadband internet, and furthermore with advise and coaching

in running their business.

1.4.3 Ghana: Esoko

Ghana is a country in West Africa, bordering the Gulf of Guinea in the South, and

surrounded by Ivory Coast, Burkina Faso and Togo. It has a population of around

24 million, with close to 5 million people living in the two largest cities in the

country, Accra and Kumasi. There are 52 ethnic groups in Ghana, of which the

Akan is the largest, with over 45% of the population.161 Most Ghanaians are

bilingual, speaking both English, which is the official language, and another local

language. Ghana is relatively poor, with 28% of its population living below the

national poverty line in 2006.162

The Ghanaian ICT sector has been growing over the last few years, particularly

due to private sector investments in building infrastructure, providing voice

services, data services or a combination of the two. As a result, Ghana is said to be
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one of the leading countries in Africa in terms of mobile penetration with 50

mobile subscriptions per 100 inhabitants in 2008 and over 100 mobile

subscriptions per 100 inhabitants in 2012.163 The percentage of individuals using

the Internet, either at work or at home, grew from 4% in 2008 to 17% in 2012.164

The Ghanaian Esoko system (formerly known as TradeNet) is a mobile based

agricultural platform that not only offers extension services – services to share

knowledge about farming and rural livelihoods – to farmers, but also market

information, price alerts, buy and sell offers, stock counts and a virtual

marketplace. As a result, farmers have been able to improve their revenues by

negotiating better prices or selling their produce at more favorable markets.165

The Esoko Internet platform, next to providing market information services, also

functions as a communications platform for African agricultural organizations.

Esoko is one of the most wide ranging agricultural systems in Africa and is

currently being implemented in 16 African countries,166 either by means of public

sector agricultural projects or through franchises and resellers. TradeNet was

developed in 2005 as a donor financed167 project based system by a Ghanaian

software company called BusyLab.168 The developing team of BusyLab consisted

of mostly Ghanaian developers with technological degrees from both Ghanaian

institutions and institutions abroad. After continuing success, it was fully

rebranded in 2009 as Esoko and became part of the larger commercial company

Esoko Networks Ltd., which now consists of more than 60 local developers and

support staff. This team provides for training and support in new applications on

the Esoko platform, and also has a partner support program with which current

and prospective partners of Esoko are helped with capacity building and creating

financial sustainability. Recently, Esoko has been awarded financing of USD 2,5

million by the International Finance Corporation and the Soros Economic

Development Fund, to encourage it to further develop and expand throughout the

continent.

1.5 Outline of the dissertation

The remainder of this dissertation will be structured in the following way: chapter

2 discusses various perspectives on the role of law in the literature on the

relationship between law and development. This literature will be taken as a
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starting point and the three legal issues that have been identified in this literature

as vital for economic growth (property, contracts and enforcement) will be used as

key arenas for discussion throughout this dissertation in order to analyze the

concept of absorptive capacity in depth. In chapter 3, a discussion on the

prerequisites for innovation will follow, as innovation and technology absorption

are unlikely to take place without these prerequisites. Subsequently, in chapters 4,

5 and 6, the three key legal concepts that have been introduced in chapter 2 will be

discussed: chapter 4 focuses on intellectual property rights, chapter 5 focuses on

contracts, and chapter 6 focuses on legal enforcement. Chapter 7 concludes this

dissertation.
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Chapter 2

Perspectives on the role of law

2.1 Introduction

In order to be able to understand the role of law in relation to technology transfer

and absorptive capacity, a clear understanding of the law as a concept, tool and

institution and its role in economic development is necessary. In this chapter,

various theoretical perspectives on law and its role are reflected on, for the

purpose of laying out the foundation for the remainder of this dissertation. In this

chapter, several topics will appear and reappear that are considered essential for

economic growth (i.e. property, contracts, enforcement). As such, this chapter

aims at providing the theoretical foundation based on which the remainder of this

dissertation needs to be read.

When discussing the ‘role of law’, a first question that will automatically come

to mind, is that, which asks: ‘what is (the nature of) law’? It could easily be argued

that the answer to this question can be found intuitively; one knows law when one

sees it. At the same time, the answer is not all that obvious. Hart has argued that:

“few questions concerning human society have been asked with such

persistence and answered by serious thinkers in so many diverse, strange,

and even paradoxical ways as the question ‘What is law?’ Even if we confine

our attention to the legal theory of the last 150 years and neglect classical

and medieval speculation about the ‘nature’ of law, we shall find a situation

not paralleled in any other subject systematically studied as a separate

academic discipline.”169

The question regarding the nature of law has not been fully answered. It has been

debated upon by many, and theories have been put forward to answer this

question, but never to the extent that a full answer has been given. Answering this
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question would require a separate dissertation of its own, maybe even a lifetime of

work; one can even wonder whether it is ever possible to answer such question.

But at the same time, can one discuss the role of law without knowing what law is?

Without knowing law’s conceptual boundaries, can one really understand the

function of law within society?

When describing law in a certain place or context, the traditional perspective

focuses on law that is made by the State, i.e. legislation and State regulation. This

perspective is adhered to in this dissertation when discussing the role of law.

Furthermore, in describing (State) law in a certain place or context, it can be found

that one often ends up in a description of the practical purpose of law in that place

or context. What is law supposed to do? What are its characteristics? What

functions do we attribute to law? And what challenges is law supposed to address?

Although neither structure nor function can define what law is,170 law is often

understood as a practical concept. It has been argued in this regard that “the role

and nature of law are determined a priori, by virtue of the function it is deemed to

serve in the context of the overall social system.”171 However, this perception

necessarily starts with a presumption regarding what the law is: by arguing that

‘law is what law does’, as Tamanaha has asserted, one is arguing in circles.172

Although the fundamental flaw in this line of thinking is acknowledged, it appears

that there are few alternative approaches suitable in the context of this research.

At the same time, focusing on the ‘role’ of law implies and maybe even requires

this instrumental approach, in which law is seen as a tool of social engineering, for

example to achieve certain goals in society (e.g. with regard to the market or

economic growth, or with regard to innovation) and to steer behavior, and in

which law is seen as a means to an end.173 In this regard, legal instrumentalism

assumes that “legal rules and institutions can shape the behavior of private

individuals, which in turn assumes that these private individuals will react in a

predictable way to the incentives created.”174 More specifically, law will try to

shape the behavior of individuals before this behavior actually takes place, by

setting rules regarding and placing restrictions on how individuals should behave.

If these rules or restrictions are violated, law’s instrumental role will become visible

through legal enforcement.

Most development projects nowadays are accompanied by legal reform

projects. The focus of these legal reforms generally lies in establishing the rule of

law, human rights and, more recently, access to justice. In these reform projects,

law is both seen as a good in itself and as an instrument to create economic

growth.175 In this regard, scholars and development practitioners are constantly
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searching for the ‘right’ combination of legal rules and institutions, as it has been

argued that “markets are unlikely to work well in the absence of a predictable and

legitimate set of rules that supports economic activity and dispense its fruits.”176

The focus here is on the importance of markets for economic growth, but in this,

law’s importance has been perceived as crucial in enabling the market to deliver

this economic growth. However, it has been argued that many of these projects

have failed to deliver the desired results,177 and some critiques can be heard that

challenge the assumption that legal rules and institutions are indeed as necessary

for economic growth as has been assumed;178 other critiques have argued that the

reform projects failed mainly due to ambiguousness with regard to the meaning of

the rule of law.179 Although the general belief appears still to be that law is

important for economic growth, particularly property rights, contracts and

enforcement, the debate within law and development reveals a struggle between

different schools of thought and shifting political trends with regard to the

interpretation of the concept of law and its concrete role in economic growth, and

this struggle will also, to an extent, play out in this dissertation.

In this chapter, the stage will be set for the discussions that will follow in the

remainder of this dissertation. The role of State law is central in this, although

alternatives to State law will be discussed as well. It will become clear that the use

of State law might be different from what has been assumed in literature, and that

certainty can also be created in other ways than by means of State law.

The first issue that will be discussed is the role of law, and in section 2.2, the

viewpoints on this topic of scholars studying the relationship between law and

development will be discussed. As will become clear in this section and throughout

this dissertation, there are high hopes of the potential of law as a tool to bring

about economic growth, specifically through property rights, contracts and

enforcement, and in this section, claims in this regard will be discussed. Second, in

section 2.3, alternative regulatory means will be discussed, that can be used in

combination with or instead of law. Two issues will be discussed: formal vs.

informal law, and the four modalities of regulation (law, norms, the market and

architecture). In section 2.4, specific challenges related to the role of law in the

regulation of ICT will be discussed, after which, in section 2.5, this chapter is

concluded.
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2.2 The role of law

2.2.1 Development through law

In order to fully understand the perspective of scholars looking at the relationship

between law and development, a discussion of the historical developments that

have led up to the current debate is necessary. In this, law is perceived from the

perspective of efforts to achieve development, where development is largely

understood as economic growth.

Law as a precondition for a modern industrial economy:

In economic theory, many claims have been made about the role of law in bringing

about development. Although literature about the relationship between law and

development goes back to the 18th century,180 current theory finds its roots in the

post World War II period. In this period, an increasing number of academics and

policymakers were interested in underdeveloped societies, and believed that these

underdeveloped societies would be able to modernize if they would go through

similar processes as had been experienced by more developed societies,181 all

involving a significant role for law. In this regard, in the 1950s, the famous

economist Rostow argued that economic growth generally follows a series of

successive stages, which all need to be passed by a country: the traditional society,

the preconditions for takeoff, the takeoff, the drive to maturity and the age of high

mass consumption.182 Regarding the preconditions for take off, Rostow argued

that in Western Europe, there were two characteristics of a society that interacted

and reinforced each other:

“the gradual evolution of modern science and the modern scientific attitude;

and the lateral innovation that came with the discovery of new lands and

the rediscovery of old, converging with the impulse to create new

technology at certain strategic points.”183

In other words, it is through new technological possibilities and the use of them in

innovative ways that the possibility of expanded (international) trade and

specialized production is created. In order to achieve this, a society needed new

technologies, particularly in agriculture, more international trade, and a larger

amount of capital available to the government to secure the market and allow for

effective policy making.184 This would only be possible if there was:
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a willingness of the agricultural community to accept new techniques and to

respond to the possibilities of the widened commercial markets;

the existence and freedom to operate of a new group of industrial

entrepreneurs; and

a national government capable not only of providing a setting of peaceful order

which encouraged the new modernizing activities but was also capable and

willing to take a degree of direct responsibility for the build up of social

overhead capital (including its finance), for an appropriate trade policy, and

often, as well for the diffusion of new agricultural and industrial techniques.185

This last precondition in particular required an active government that used

strategic policies and lawmaking as a preparation for take off. It was thus believed

that modern law was the “functional prerequisite of an industrial economy.”186 In

this, modernization theorists emphasized the importance of certain legal elements

that were necessary for the functioning of a modern market system (e.g.

contracts, private property rights, enforcement).187 Thus, in this line of thinking,

there was already a strong emphasis on the importance of law for the market and

creating economic growth. It has furthermore been argued by other

modernization theorists that underdevelopment in a society could be attributed to

and recognized through its traditional characteristics or structures, for example in

the field of economics or politics.188 According to these scholars, modernization of

developing countries could be achieved if these countries would take the same

steps that developed countries have taken, including establishing a free market

system, and adhering to the rule of law, both of which are reforms for which legal

education is needed and has been promoted.189 In this perspective, law was

perceived as instrumental for development and as a prerequisite for a modern

industrial economy. On the one hand, law, specifically property rights, contracts

and enforcement, was said to ensure that individuals are protected from

infringements upon their assets by other individuals, and on the other hand, it was

argued that law can be used as a tool to steer economic activity in a society.190

Law on the sideline, international politics, and the specific context of developing

countries:

In the 1970s, academic interest in the legal systems of developing countries

declined, when the legal reform project did not show the anticipated results.191

The law and development movement was believed to have failed “as both an

academic and a normative enterprise, largely because its participants had
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overestimated the importance of formal legal institutions in developing

countries.”192 The viewpoints of modernization theorists were opposed by

dependency theorists who believed that “development in many less developed

countries would inevitably be conditioned by the fact that it occurs in the context

of a complex economic, political and cultural relationship with more developed

countries,” and the ideas that development in less developed countries should

follow a similar path as it did in more developed countries was rejected.193 Instead,

it was believed that this complex relationship with developed countries inherently

resulted in a flow of resources from developing to developed countries, which

would ultimately enrich developed countries at the expense of developing

countries. As such it would be impossible, against the background of these

conditions, for developing countries to go through similar stages as developed

countries and develop merely by implementing legal reforms and a modern

market system. According to dependency theorists, the specific features and

structures of developing countries should be acknowledged, including their

weaker position in the world economy.194

In the beginning of the 1970s, the ‘New International Economic Order’ (NIEO)

was introduced by developing countries, led by OPEC,195 as an attempt to steer

the international economic system in the direction of their interests. In general,

the aspirations of the NIEO were along the lines of thought of dependency

theorists.196 It has been argued that there were three arguments for the

establishment of the NIEO: “the lessening of western aid; the disappointment with

political independence in the Third World; and the success of OPEC as a primary

commodity cartel.”197 The NIEO was introduced within the context of UNCTAD by

means of the Declaration for the Establishment of a New International Economic

Order, which was adopted by the UN General Assembly in 1974.198 The NIEO is

based on the idea that international trade benefits the rich at the expense of the

poor, and one of its proposals is central planning as opposed to free markets.199

Moreover, many of the debates within the NIEO concerned mechanisms for

resource allocation, with developed countries arguing in favor of market oriented

private allocation mechanisms, and developing countries arguing in favor of direct

control of resources.200 However, by the end of the 1970s, the NIEO was believed
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to be a failure because its goals were structurally opposed by the developed

world.201

Law as a tool to stimulate free markets and fair competition:

In the 1980s, support for the neo liberal view of economic development grew,

which “rejected the view that the conditions and challenges faced by developing

countries were so distinct from those faced by developed countries that they could

not be addressed by the same analytical tools of mainstream economics.”202 In

other words, the neo liberal idea of economic development emphasized that legal

reforms should be made by all countries, developed and developing countries

alike, although this would obviously require more of developing countries. While

legal interest in the subject declined as the law and development movement was

believed to have failed (see above), the subject was picked up by economists, who

considered “the design and functioning of public sector institutions and private

sector organizations that interact with these institutions as critical determinants of

countries’ development prospects through the incentives they create to engage in

either socially productive or socially unproductive activities.”203 In other words,

they argued that legal reforms were needed to stimulate free markets and to

remove constraints and barriers to economic activities; the State had thus a vital

role to play in economic development.

These neo liberal ideas formed the basis of the development of the

‘Washington Consensus’ in the 1980s, which included a ‘laundry list’ of reforms

that all countries, but specifically developing countries, should undertake,

including tax reform, trade liberalization, privatization, deregulation and

developing a solid property rights system.204 It was believed that by making these

reforms, market transactions would no longer be hindered by constraints,

including the law, which would lead to economic growth. These reforms were then

imposed on developing countries as conditions attached to financial support in the

structural adjustment programs from the international financial institutions such

as the IMF and the World Bank.205 In this line of thinking, the emphasis on the

importance of law for economic growth was strong, and the focus was specifically

on market based development.

Law as a mechanism to facilitate economic growth:

During the 1990s, opposition and skepticism towards the effectiveness of the

Washington Consensus began to grow, accompanied by the realization that

markets on their own do not create the conditions for success, but that sometimes
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State intervention is necessary.206 In this regard, interest in the role of law in

development started to grow again.207 Moreover, economists realized that the

particular contexts of the market needed to be considered as well;208 it was argued

that “reform efforts need to be selective and focus on the binding constraints on

economic growth rather than take a laundry list approach à la Washington

Consensus.”209 This school of thought is called ‘New Institutional Economics’ and

in response to the critiques on the Washington Consensus, it emphasized the

importance of the protection of private property rights and the enforcement of

contracts as being essential in raising levels of investment and thereby economic

growth.210 It was argued that economic growth could best be achieved if the State

did not interfere with the economy, “except to the extent that – through law – it

provided the institutions needed for the functioning of the market,”211 these

institutions being property rights, contracts and legal enforcement mechanisms.

In other words, according to these economists, law was to be used as a tool to

facilitate markets, protect property and restrain State intervention in the

economy.212 In this, the importance of institutions was emphasized, in that it was

argued that one of the key aspects in many legal reform projects could be found in

legal institutions, “usually to make them more competent, efficient, and

accountable.”213 Carothers has argued that

“rewriting constitutions, laws, and regulations is the easy part. Far reaching

institutional reform, also necessary, is arduous and slow. Judges, lawyers,

and bureaucrats must be retrained, and fixtures like court systems, police

forces and prisons must be restructured.”214

The economist North has defined institutions as ‘the rules of the game in society’,

arguing that they are humanly devised rules and constraints creating an

‘institutional environment’215 that shapes interactions between the ‘players in the

game’.216 In his paper on institutions, he described how societies evolve from

primitive to modern specialized societies, and he discussed the importance of
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various institutions (foremost among which are property rights, contracts, and

their enforcement) for trade and the evolvement of societies. He explained:

“Note that the institutional evolution entailed not only voluntary

organizations that expanded trade and made exchange more productive,

but also the development of the State to take over protection and

enforcement of property rights as impersonal exchange made contract

enforcement increasingly costly for voluntary organizations which lacked

effective coercive power. Another essential part of the institutional

evolution entails a shackling of the arbitrary behavior of the State over

economic activity.”217

In other words, it was through property rights, contracts and enforcement that

trade could expand and societies develop.

Law as an objective of development:

As a response to the huge impact that structural adjustment programs and the big

infrastructure projects of the 1980s had on society, which were in practice

destroying social structures, it was argued that the rule of law should not only be

promoted as a mechanism to achieve development, but as an objective of

development itself.218 In this debate, the right to development was understood as

the right to human development, and included also the catalogue of

internationally recognized human rights. According to the economist Amartya

Sen, the success of any development strategy

“has to be judged ultimately in terms of what it does to the lives of human

beings. The enhancement of living conditions must clearly be an essential –

if not the essential – object of the entire economic exercise and that

enhancement is an integral part of the concept of development.”219

This welfarist perspective on development is also reflected in the World Bank’s

Comprehensive Development Framework, which, next to the focus on

macroeconomic aspects of financial growth, emphasizes the importance of paying

attention to the social, structural and human dimensions of growth.220 It was

recognized that policy strategies must also include social and political causes of

poverty, next to economic causes, and that the market alone will not necessarily
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eliminate poverty.221 Based on this Framework, developing countries were

required to draft so called Poverty Reduction Strategy Papers, as well as a wide

range of other development initiatives and activities, as this was set by the World

Bank as a condition for receiving aid.222 The World Bank, furthermore, developed

Governance Indicators to monitor the state of affairs with regard to the way in

which authority in a country was exercised (voice and accountability, political

stability, government effectiveness, regulatory quality, rule of law, control of

corruption), as a response to the poor results of the list of reforms of the

Washington Consensus.223 It was argued in this regard that these indicators are

vital as they reflect the quality of governance in a country, which was argued to be

positively correlated to economic growth.224

This shift to a post Washington Consensus including its emphasis on good

governance has led to a different view on the role of law in development.

Specifically, it has encouraged the building of institutions (along the lines of the

definition of North) as key in the development process. As a result, legal interest in

developing countries has started to focus particularly on the constitutional law of

these countries, specifically with regard to democracy, separation of powers and

freedom of the press.225

Access to justice as key to development:

It is important to note that the shift in ideas about law and development can be

connected to shifting perspectives on the concept of development: while the

concept of development was originally equated with economic growth, its

meaning has expanded to also include ideas like legal empowerment, poverty

alleviation, protection of minorities, political freedom, access to justice, and

protection of human rights.226 When looking at, for example, the Human

Development Index, developed in 1990 by the UNDP,227 or the Millennium

Development Goals,228 one finds various interrelated issues included in the

concept of development, such as human capital, infrastructure, health, literacy,

environmental sustainability etc. Access to justice as a concept has been

considered to be one of the cornerstones of legal empowerment of the poor and

the human rights based approach to development, and, while some economists

continued to emphasize the rule of law and good governance for economic
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development, others started to focus more on the importance of access to justice

in economic and social development.

The UN Secretary General argued in his Report on Legal Empowerment of the

Poor and Eradication of Poverty, that:

“Legal empowerment of the poor can be understood as the process of

systemic change through which the poor are protected and enabled to use

the law to advance their rights and their interests as citizens and economic

actors. It is a means to an end but also an end in itself. Strengthening the

rule of law is an important contributor to the legal empowerment of the

poor.”229

He continued with arguing that access to justice is key in legal empowerment:

“Legal empowerment is rooted in a human rights based approach to

development, which recognizes that poverty results from disempowerment,

exclusion and discrimination. Thus legal empowerment fosters

development through empowering and strengthening the voices of

individuals and communities, starting at the grass roots and from within. It

also recognizes that every individual must have access to justice, including

due process and remedies.”230

The idea of access to justice is thus seen as highly important as a fundamental

aspect of being developed, and legal reform projects have started to focus on

improving this, by strengthening courts and training judges, but sometimes also

by incorporating more informal mechanisms into the justice system.231

The role of law in development:

Although over time, various perspectives on the role of law in development have

emerged, a continuously strong feature of the discussion has been the importance

of free markets for creating economic growth. In this, law is understood as

necessary to facilitate free markets, and government intervention is sometimes

necessary to correct certain market imperfections.232 However, by including

broader ideas into the concept of development, law has become not only the

means to an end but an end in itself. In current literature on the relationship

between law and development, one can find the two above mentioned groups of
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thought clearly represented: one emphasizing the instrumental role of law in

development, either focusing on economic growth or on enlarging human

capabilities,233 and the other emphasizing the importance of legal reforms and the

rule of law as an end in itself.234 On the one hand, law as a means to or pre

condition for development deals with the structures and processes (e.g. private

property rights, contracts, enforcement) that are necessary for the efficient

operation of free markets. On the other hand, law is thus considered to be the end

of development due to the strong emphasis that is placed on implementing the

rule of law as such, not as a tool to achieve certain aims in the market or in society,

but as a goal in its own.

2.2.2 The rule of law as a precondition for economic development

2.2.2.1 General

As discussed above, a large role has been claimed for law in development

processes. In this, the rule of law is seen as a key precondition for economic growth

to kick off.235 Particularly in the New Institutional Economics movement, a central

role has been assumed for the rule of law in facilitating development and

economic growth.236 This idea comes from the basic starting point that law must

be capable of providing certainty and of guiding the behavior of its subjects.237

However, at the same time, what exactly is meant by the rule of law is not entirely

clear: “even the very best work in the field has not been adequately attentive to

the multidimensionality of the rule of law concept.”238 In its most basic conception,

it can be understood as a situation where government officials and citizens are

bound by and generally abide by the law.239 The rule of law debate can be

categorized into two main approaches: formal conceptions and substantive

conceptions of the rule of law. Formal conceptions of the rule of law focus on the

procedural aspects and the proper form of the law – law is understood to be ‘good’

and should therefore be abided by if it is established in a legitimate way – while

substantive conceptions focus on the content of the law – law can only be ‘good’

and should only be abided by if its content is just and fair.240 It has been argued by

                                                 
233

With regard to human capabilities, Sen has argued that “development can be seen (…) as a

process of expanding the real freedom that people enjoy. Focusing on human freedoms

contrasts with narrower views of development, such as identifying development with the growth

of gross national product, or with the rise in personal incomes, or with industrialization, or with

technological advance, or with social modernization.” See, Sen (1999), p. 3.
234

See, Davis & Trebilcock (2008), pp. 60 61; Prado (2010), p. 3.
235

For example, Carothers (1998), p. 95.
236

Daniels & Trebilcock (2004), pp. 101 102.
237

Raz (1979), pp. 210 229.
238

Haggard & Tiede (2011), p. 673. Daniels & Trebilcock have given a concise but clear overview

of this theoretical debate. See, Daniels & Trebilcock (2004), pp. 104 107.
239

Tamanaha (2011), pp. 2, 4 6.
240

Tamanaha (2004), p. 92.



CHAPTER 2

53

economists that ‘good’ law includes systems to protect property rights, to enforce

contracts, to take part in the world economy, to provide macroeconomic stability,

to provide social safety nets and to stimulate accountability.241 If law fulfills these

functions, it can be considered ‘good’. What concrete shape these laws then have,

is in theory then “highly dependent on local social context, tradition, history, and

the like.”242 However, in many law reform projects, governments of developing

countries are often encouraged into certain legal models that embody one or

more of these ‘good’ functions.243 Nevertheless, it can be argued that if law is to be

abided by and thereby being an effective tool for steering behavior, it needs to be

perceived as just and relevant, and should be in line with norms and values that are

accepted and established in society.244

2.2.2.2 Perspectives on the rule of law

Formal conceptions of the rule of law:

The rule of law in its narrowest interpretation argues that law must be set forth in

advance, be made public, be general, be clear, be stable and certain and be applied

to everyone according to its terms, including the rulers who have drafted them.245

These formal requirements go back to Fuller (and scholars before him), who have

argued that laws should 1) be of general application, 2) be publicized or at least be

made available to affected parties beforehand, 3) be prospective in application, 4)

be understandable, 5) be coherent, 6) not require conduct beyond the powers of

the affected party, 7) not be subject to frequent changes, and 8) reflect

congruence between rules as announced and their actual administration.246 In this

interpretation, the actual content of the rules is not important; as long as the

formal requirements of the rule of law are abided by, the rule of law is considered

to be upheld. Whatever rules have been established, for example with regard to

the market, need to be upheld and enforced in order for them to function properly.

In this regard, it has been argued that

“without the rule of law, major economic institutions such as corporations,

banks, and labor unions would not function, and the government’s many
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involvements in the economy – regulatory mechanisms, tax systems,

customs structures, monetary policy, and the like – would be unfair,

inefficient, and opaque.”247

In other words, it is the formal requirements set for the law that allow it to be

effectively implemented and enforced.

Moreover, next to these formal requirements to the law, certain institutional

arrangements have been identified as necessary to give effect to this procedural

conception of the rule of law, such as the importance of the judiciary, access to

justice, prosecutors, police and other law enforcement officials, the penal system,

bar associations, tax administration and legal education.248

Substantive conceptions of the rule of law:

In the more substantive conceptions of the rule of law, law not only needs to be

known, be stable and predictable, and applicable to everyone, but certain

substantive requirements have to be included as well through which the content

and outcomes of certain rules can be evaluated based on their fairness or

justice.249 According to Tamanaha, “the most common substantive version

includes individual rights within the rule of law.”250 These individual rights are said

to include ideals like the right to property, freedom of contract, and privacy.251

Supporters of the New Institutional Economics school would argue that the

content of laws in a society must provide, for example, for certain market

supporting rules (e.g. protection of property rights and enforcement of

contracts).252 More ambitious supporters of the substantive conception of the rule

of law would include also the ideal of ‘social welfare’ into the rule of law, thereby,

also including social and economic rights.253

2.2.2.3 Critiques of the rule of law idea

Although the rule of law is advocated strongly in the development debate, it is

important to also acknowledge the critiques on this concept in the development

context. These critiques can be categorized into three groups. First, it has been

argued that the rule of law is an ideological concept that obscures power

relationships in society. Although it puts restraints on the State in terms of use of

power, it is argued that it thereby makes room for other types of power,

particularly private economic power. Specifically since the concept is advocated as

key for creating free markets (and ultimately economic growth), critiques can be
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heard that the concept is advocated most by those who benefit most from it,

being those who benefit most from a free market.254 In short, it is thus viewed by

these critiques as a capitalist ideology that focuses only on restraining one type of

power, while leaving other types of power, economic power in particular,

untouched.

Second, it has been argued that there is no evidence regarding the impact of

the rule of law on economic growth and development. Economic studies show

uncertainty regarding the relation between law and economic growth.255 For

example, Collier has argued that it is not through law but instead through strong

political institutions that economic growth is encouraged.256 And Rodrik and

Subramanian have argued that economic growth is dependent on various

interrelated factors, which include not only property rights and the rule of law, but

also income level, international trade and geography.257 Davis and Trebilcock have

engaged in this debate on the relationship between law, institutions and

development from a legal point of view, and have argued that “the relevant

empirical literature is inconclusive on many important issues and counsels caution

about the wisdom of continuing to invest substantial resources in promoting legal

reform in developing countries without further research that clarifies these

issues.”258 In part, this can be attributed to the fact that law is highly context

specific and complex, and that it is difficult to translate law into universal rules that

work in all cases and that, moreover, can easily be measured and compared.259

Another important factor in such calculations (and potentially also the lack of

uniformity in results) can be found in what exactly is measured and calculated, i.e.

which elements of the rule of law are studied (e.g. the judiciary,260 constitutional

law, the effectiveness of the police, property rights, contracts, general

enforcement261 and so on).262 Moreover, results will depend upon whether the rule

of law is measured based on ‘objective’ indicators and statistics or on subjective

indicators (i.e. evaluations of experts, investors or citizens);263 although a country

may receive a positive evaluation of the (rule of) law based on objective indicators,

this does not necessarily say anything about how the legal system is evaluated
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subjectively.264 In other words, critiques on the empirical evidence of the rule of

law argue that there is much wrong with the way in which the impact of the rule of

law is measured. Not only is the specific context of different countries often not

included, but there is also a lot of confusion regarding what exactly should be

measured and in what way. Some have even argued that the rule of law is

ultimately unmeasurable in itself.265

Third, it has been argued that the norms and rights that are often included in

substantive conceptions of the rule of law are generally based upon the ideals

prevalent in Western liberal democracies. As Tamanaha has argued:

“the strongest objection to understanding the rule of law this way – as

conjoining formal legality, democracy and individual rights – is that those

who preach it often forget its basis. It cannot be justified as the necessary or

inherent meaning of the rule of law; rather it is as a common understanding

of the phrase that developed only because those three elements came to

work together in Western liberal democracies. This understanding of the

rule of law does not necessarily travel. Societies that lack elements of this

package cannot be instructed that to live up to the rule of law they must

implement the full package of formal legality, democracy, and individual

rights.”266

In other words, according to this line of critique, it is necessary to recognize that

the substantive conception of the rule of law has its foundation in Western beliefs

and ideals, which do not necessarily always match or cannot always be

transplanted to non Western societies.267

2.2.3 Analyzing the role of law

As has been suggested above, scholars looking at the relationship between law

and development place a strong emphasis on the importance of the rule of law for

development; without the rule of law, development – whether this is economic

development or human development – is viewed as hardly possible. Yet, although

the importance of law in the development context – whether as means or end –

dominates the development debate, it is not uncontested.

This dissertation focuses, however, on the role of law in economic growth, an

approach that allows for a broader perspective on the functioning of law. When

discussing the difference between the rule and the role of law in the context of this

dissertation, it is important to note that the rule of law appears to have a much
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narrower perspective than the role of law: formal conceptions of the rule of law

focus only on procedural aspects of the law, and while substantial conceptions of

the rule of law can include certain substantive elements, the rule of law is also

limited to those specific substantive elements, whereas the role of law can include

any legal issue and mechanism. Furthermore, in the context of this research,

whereas the exact interaction of the rule of law and economic growth in practice

has been disputed,268 and empirical evidence on this relationship is lacking or at

the very least contradictory and disputed, one can thus also focus more broadly on

the role of law as an instrument to bring about economic growth, for which any

legal instrument can be used. In this regard, the role of law is a more neutral and

practical concept that looks at the role that law plays or can play in steering society

into the direction of for example more economic growth. This dissertation aims at

providing a small piece of empirical evidence with regard to the context of

absorptive capacity in the ICT sector.

In the instrumental perception of law, there are various perspectives possible

with regard to the relationship between law and development, which can be

broadly categorized in ‘law as a means’ and ‘law as an end’ (including specifically

the rule of law as a goal in itself). Since this dissertation focuses on the role of law,

the ‘law as an end’ perspective towards development seems less appropriate, and

will be left for what it is. Consequently, when reference is being made to the

concept of ‘the role of law’, an instrumental approach towards the law is being

taken – i.e. that law can be used as a tool to achieve certain goals. As seen in

section 2.2.1, these goals can broadly be divided into two groups: economic

growth and human development. While human development will be discussed in

the context of human capital in chapter 3, the main focus of the remainder of this

dissertation will be on law’s role in economic growth, as understood from the

perspective of starting entrepreneurs.

To better understand the specific functioning of law in the context of economic

growth and development, it is important to break down this debate into the three

key legal topics that are central in the economic literature on development:

property rights, contracts and enforcement.269 These legal concepts are said to

enhance certainty, predictability and security, which is believed to be beneficial for

the economy: law helps in coordinating behavior and transactions among citizens

by allowing them to predict and anticipate costs and benefits of prospective

transactions and it protects the fruits of one’s labor. More specifically, through
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property rights, contracts and enforcement, individuals are said to have more

incentives to invest and trade, as these types of law allow for better prediction and

security regarding promised and future actions.270

Property rights are advocated as being vital for economic growth and

development. A well defined and strongly protected property rights system is said

to on the one hand grant the owner of these rights the exclusive right to use their

resources as they see fit, and on the other hand to transfer or exchange these

rights to someone else. Property rights thus enable market exchange and transfer

of resources.271 In this regard, a distinction can be made between the physical

resources or assets and the legal concept of property rights, through which legal

ownership of the physical resource or assets can be laid down. It has been argued

that the economic idea of property is substantially different from its legal

meaning:

“Property rights in economics are “the individual’s ability, in expected terms,

to consume the good (or the services of the asset) directly or to consume it

indirectly through exchange. […] Legal rights are the rights recognized and

enforced by the government. These rights, as a rule, enhance economic

rights, but the former are neither necessary nor sufficient for the existence

of the latter. A major function of legal rights is to accommodate third party

adjudication and enforcement. In the absence of these safeguards, rights

may still be valued, but assets and their exchange must then be self

enforced.”272

In other words, property rights as a legal concept are seen as a mechanism to

enhance economic rights, but at the same time cannot be equated to economic

rights.

One of the leading figures in the school of thought that views property rights as

essential to economic growth is the Peruvian economist Hernando de Soto. De

Soto has argued that while individuals may have assets, without legal ownership

of these assets, they are not able turn these assets into capital. 273 The

development argument for property rights can be summarized in the claim that

the protection of property rights allows individuals to make use of what they own

and in the end, profit and prosper from it. Property rights, and more specifically

intellectual property, given that this dissertation focuses on ICT, are the focus of

chapter 4.

Contracts are also frequently connected to economic growth and

development. Contract law determines what private agreements are binding upon

the contracting parties and can be enforced against them. It is believed that the
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enforcement of contracts increases welfare in society by providing more legal

security. As such, contracts are highly dependent on enforcement (see below), as

it is through enforcement that the contracting members are assured that the

agreement will not be breached by the other party without having the means to

hold the breaching party to the agreement.274 However, this does not explain why

contracts are believed to increase welfare in society. At its core, a contract can be

perceived as a tool to create security of expectations, in that parties to a contract

know the rights and obligations of all parties and know what to expect from each

other. As a consequence, it has been argued that “as the process of development

unfolds, contract law evolves accordingly and at the same time, it generates new

opportunities for economic growth and development.” 275 The relationship

between contracts and development is thus considered to be mutually beneficial.

Chapter 5 will provide a thorough discussion on the role of contracts in the specific

context of this dissertation.

Through legal enforcement, members of society are given strong incentives to

adhere to the law; those who breach the law can be discovered and sanctioned,

through which also others are deterred from breaching the law or contractual

clauses. It is believed that effective contract enforcement is beneficial for the

economy; a weak judiciary or difficult access to the judiciary system (e.g. because

of high costs) imposes significant costs on doing business, for example.276 Legal

enforcement thus facilitates businesses by providing impartial and predictable

enforcement of contracts.

When an economy becomes more complex, the contractual agreements often

also become more complex, thereby requiring a stronger judiciary and judicial

workforce that can deal with a potential breach of the agreement.277 To explain

this argument further:

“low cost and impartial contract enforcement procedures are commonly

held to provide a critical incentive for the formation of complex commercial

agreements and, thereby, facilitate trade and economic growth. These

procedures enhance predictability in the system by restraining opportunism

among contracting parties. This reduction in uncertainty decreases the cost

of exchange and promotes transactions.”278

At the same time, however, it has been argued that when it comes to legal reforms

in developing countries, “the focus of such reform should be on creating

substantive and procedurally efficient rules of contract and property rather than
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on creating a first class judiciary or an extensive system of civil liberties.”279 The

rationale behind this argument it that

“it is more costly and time consuming to create efficient legal institutions

than to enact efficient rules for the existing inefficient institutions to

administer. The creation and dissemination of a rule involves small fixed

costs and (like other information goods) negligible marginal costs, while

legal institutions require heavy inputs of high priced, educated labor.”280

As seen in section 2.2.1, there has also been considerable attention paid over the

last decade to creating access to justice as a key priority of legal reforms. The topic

of legal enforcement including the concept of access to justice will be discussed in

detail in chapter 6.

2.3 Alternative regulatory tools

2.3.1 State law vs. non State law

In the early stages of the law and development doctrine, a strong emphasis was

placed on the State as the source and enforcer of law. Through law, the State

could exercise its control over the individual, in order to achieve social purposes or

implement basic social principles. Although this is still the dominant perspective,

North’s definition of institutions in 1990 (“the humanly devised constraints that

shape human interaction, whether formal or informal”) has created an opening for

a broader perspective on law that can include other normative systems outside

that of State law.

The strong emphasis that is placed on law and formal legal enforcement

mechanisms in the development debate seems to focus almost exclusively on

State law, which seems to ignore the fact that the first steps of emerging

economic (and technological) activity, as will become visible in this dissertation,

often take place outside the formal legal system. In all countries and societies,

multiple normative orders are present, creating and enforcing norms, and thereby

influencing and steering behavior in a manner usually reserved for State law.281
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Although this dissertation focuses on the role of law, being the key mechanism of

the State to steer behavior, alternative regulatory mechanisms are thus

acknowledged as well, both in this chapter and throughout this dissertation.

Where scholars like Tamanaha have argued that law is only that which is made

by the State,282 Fandl has argued in favor of a broader conception of law:

“the role of law in development may be multi faceted and complex,

operating both at a formalistic level within State based institutions that

govern transactions similar to developed countries, as well as an informal

level where informal institutions, social networks, and civil society

organization develop or inherit rule based structures that provide the

equivalent of State based protection, yet outside the State structure.”283

According to this perspective, one must thus take into account other normative

orders, and in some cases even include (some of) these other normative orders

into the concept of law as well. However, this idea might be problematic in that it

is difficult to determine which normative orders should be considered as law and

which are merely norms. In his chapter on non State law, Twining has discussed

various authors who all had different perspectives on how to approach this

problem, but found that none of the solutions was fully convincing. According to

Twining,

“If one is interested in the relations between municipal law and other

normative orders, there are conceptual problems however one defines or

conceptualizes law. The definitional stop is only one of several problems in

this area, most of which are unlikely to be resolved by conceptual analysis

or formal definitions alone.”284

Although legal theory more or less agrees on the notion that there are other

normative orders that may govern peoples’ behavior in a way similar to law,285

how can one distinguish between ‘law, ‘non State legal orders’, and other

normative orders?286 In the words of Merry, “where do we stop speaking of law

and find ourselves simply describing social life?”287 Although a distinction can

easily be made between State law and non State law, non State law as a concept

involves grey areas, where it can be difficult to determine when norms become

law. Consequently, throughout this dissertation, alternative mechanisms and
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normative orders are acknowledged as well, without necessarily further defining

them as non State law. These alternatives can complement, parallel or substitute

the role of State law in absorptive capacity.

With regard to the content and effects of such alternatives, it must be noted

that “multiple normative orders exist within every society, including customs,

morality, religious norms, social etiquette, workplace norms, business norms, and

more.”288 Although these norms often cannot be equated with law, their

functioning is similar to that of law in that they are designed to steer behavior and

ultimately to create certainty. What is considered to be appropriate behavior is

dependent on the group or society; each group or society will have its own norms.

The norms within a group are determined by the group as a whole and the

relationships within the group; because the individual is dependent upon the

group (and vice versa),289 behavior that strays beyond the boundaries set within

the group will be penalized. Such other normative orders offer one important

advantage: they work in ways that people understand and can generally

anticipate.290 While the focus in the literature on the relationship between law and

development is almost always exclusively on regulation by means of State law,

Tamanaha has argued that some matters may be governed more strongly by

State law than others, and that this can also vary among societies.291

It may thus very well be that the way business is conducted, both in general

and in the case studies in this dissertation in particular, is influenced by other

normative systems that complement, parallel or substitute the role of State law,

specifically also since it has been argued that in many developing countries, the

formal legal system has often not been accessible to the majority of the

population, and,

“as a result, social networks, community legal institutions and other

informal legal organizations arose to provide protection where the State

was absent, inefficient, costly or unreliable. Social norms and culture served

as bases for actions, and community members served as judges and juries.

Property rights were protected, contracts were enforced, and in some

instances, business transactions were regulated, by informal legal

institutions. The social norms and culture underlying these institutions

could be characterized, in the neo institutional context, as part of the ‘rules

of the game’, equivalent to formal law.”292
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And as has been argued by Posner:

“there are many informal substitutes for the legal enforcement and

protection of property and contract rights. (…) The importance of such

substitutes is confirmed by the fact that property rights and contract

enforcement are methods of coordinating and optimizing economic

activity that long predate the State and formal legal institutions.”293

Informal systems normally have their own normative ordering, including

mechanisms to enforce compliance with the rules, as will become visible in

chapter 6, and institutions within these systems are as much bound by their own

norms as State institutions are bound by State law. A classic example is Hernando

de Soto’s barking dogs in the rice fields in Bali, Indonesia, who knew exactly the

boundaries of their owner’s unregistered and therefore illegal property.294 These

are informal property arrangements, which are often only known to those that are

directly affected by them, but which are upheld and enforced in similar ways as

formal property rights would be upheld and enforced. As Fukuyama notes,

“formal institutions matter; they change incentives, mold preferences, and

solve (or fail to resolve) collective action problems. On the other hand, the

informal matrix of norms, beliefs, values, traditions, and habits that

constitute a society are critical for the proper functioning of formal

institutions.”295

In other words, State law and non State law are believed to be interdependent and

interaction takes place between State and non State law. This is a particularly

important observation in the context of development. Furthermore, as Trebilcock

and Leng note,

“at low levels of economic development, informal contract enforcement

mechanisms may be reasonably good substitutes for formal contract

enforcement mechanisms, but become increasingly imperfect substitutes

at higher levels of economic development involving large, long term, highly

asset specific investments or increasingly complex traded goods and

services, especially outside repeated exchange relationships.”296
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In other words, when a country is developing economically, or when a business is

growing, a switch is likely to occur from non State law and alternative

enforcement mechanisms to State law and legal enforcement mechanisms,

although it is not yet clear at which exact point this switch occurs.297 Although

alternative mechanisms may produce effects similar to State law, i.e. compliance

and certainty regarding what to expect in (business) relationships, their

importance may become larger or smaller depending on the type of relationship

that is at hand. As will become visible throughout this dissertation, the empirical

data collected in the three case study countries seems to suggest that clearly

defined formal property rights, and an efficient judiciary are often yet of limited

relevance to entrepreneurs in these countries.

2.3.2 Modalities of regulation

As has been explained in section 2.1, an instrumental perspective on law is taken in

this dissertation, in which law is seen as a tool to achieve certain goals in society.

However, such goals need not necessarily be achieved only through law; law can

be looked upon as being part of a broader regulatory environment that can be

used to direct behavior in society. Regulation can be understood as including “any

instrument (legal or non legal in its character, governmental or non governmental

in its source, direct or indirect in its operation, and so on) that is designed to

channel group behavior.”298 Consequently, law is understood by some, and

particularly those working on the regulation of technology, as merely a type of

regulation, one of the regulatory instruments that are available to the regulator to

steer behavior.

Through regulation, certain behavior is steered, limited or encouraged. Not

only can this be done through legislation, but also, for example, through

contractual obligations, or through self regulation within an industry, through

social regulation based on norms, through standards, certification and

accreditation procedures, through technology itself or through market based

regulation. Regulation can also be used to achieve compliance with the law.299

It is believed that the regulator can make use of a ‘toolkit’ full of regulatory

instruments, being law, norms, the market and architecture, in order to achieve

the desired goals. Lessig, for example, has argued that although these four

‘modalities of regulation’ are distinct, they are also highly interdependent:

“each can support or oppose the others. Technologies can undermine

norms and laws; they can also support them. Some constraints make

others possible; others make some impossible. Constraints work together,
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though they function differently and the effect of each is distinct. Norms

constrain through the stigma that a community imposes; markets constrain

through the price that they exact; architectures constrain through the

physical burdens they impose; and law constrains through the punishment

it threatens.”300

The effectiveness of law relies on factors like interpretation, enforcement and

sanctioning, which can sometimes be costly or practically unfeasible, if, for

example, a legal rule that is of a relatively minor nature is violated on a high

scale.301 In those cases, the government can also choose to steer behavior through

other regulatory tools, for example, by making use of technologies that affect

behavior and that in turn, influence or constrain the unwanted behavior.302 The

choice for a particular type of regulatory instrument is influenced by a whole range

of factors, including the type of behavior that one wishes to achieve. The factors

relevant to the regulation of the ICT sector are considered in the following section.

2.4 Regulation of ICT

One of the most important factors determining the specific regulatory challenges

and perspectives is the type of technology to be regulated.303 In ICT, it is important

to first distinguish between the physical aspects of ICT (i.e. hardware, network

cables etc.) and the virtual or intangible aspects, particularly cyberspace. Law in

the field of ICT can deal with one or both aspects. As this study focuses on

software development in startup companies, for the purpose of this research, the

physical aspects of ICT are seen as merely a prerequisite to innovation in this

sector (see also chapter 3). The emphasis will thus be on the interaction between

law and those virtual or intangible aspects of ICT as embodied in software and

services.

Since ICT and the Internet in particular are becoming increasingly important in

the functioning of modern societies, and more and more people are making use of

new technological possibilities in this field, the question of regulation in this field

has become an urgent one. In addition to the revolution in communication offered

by ICT, these technologies are increasingly considered to be fundamental to

societies in other, more structural ways, for example through e commerce, e

government, e learning and e health. Yet how these exciting new possibilities can

be generated, controlled and/or steered (by law) is not self evident. For example,

one of the key issues discussed in the literature on the law and regulation of ICT is

the question as to whether regulation dealing with the offline context should also
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apply to the online context;304 can the intangible or virtual context be approached

in a similar way to the tangible world? In this regard, it can be argued that because

of the specific characteristics of the ICT sector, such as its dynamics,

borderlessness and virtual aspects of many ICT products, the sector requires

specific regulation that takes these characteristics into account.

It has been argued that developments in the field of ICT can be seen as having

three major social implications:

Virtualization: data, information and knowledge available in the online world is

no longer tied to a physical storage location, and exchange can take place

within a fraction of the time it would take in its material form. Concepts like

space and time are becoming increasingly relative;

Deterritorialization: communication and exchange of data, information and

knowledge can take place irrespective of borders; e.g. the concept of territory –

so fundamental to our notions of law – is arguably becoming irrelevant in the

context of cloud computing;

Horizontalization: due to the large amount of information that is available

online, traditional hierarchical structures are said to be changing and

relationships are said to be becoming more horizontal.305

Such implications become more and more visible when the ICT sector in a country

grows; as business and social activity begins to shift to the online environment,

regulation needs to take into account these implications to a larger extent. It can

be questioned, however, whether the three case study countries in this research

are already at a point in which such regulatory issues are relevant.

Many authors in the field of studies of law and technology have traditionally

focused on the regulation of technology by means of legal norms and rules.

However, as discussed in section 2.3.3, regulation of technology can be done not

only through law,306 but also through other tools, for example, through social

norms, the market or architecture (i.e. technology itself).307 In this context,

traditional approaches to or uses of law might be unsatisfactory in addressing

these above mentioned new ICT related developments. In this regard, alternative

regulatory approaches could consist on the one hand of “a balance between

market regulation, (industry) self regulation and regulation by governments and
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international bodies,”308 and on the other hand of specific regulatory choices

depending on the issue of concern, which can sometimes require ‘hard’ legal

regulatory measures and sometimes ‘soft’ self regulatory measures.309 In other

words, it is understood that law might not always be the most appropriate

regulatory choice in the regulation of ICT related issues. Furthermore, it has been

argued that whatever regulatory instrument is chosen, it should be technology

neutral, to allow for inclusion of as many specific issues as possible, and it should

uphold similar or equivalent principles as is being done in the offline world.310

When examining the role of law in the field of ICT, it is thus important to be

aware that it is but one of the tools available to the regulator to steer behavior. At

its extreme, it can be used as a tool to sanction unwanted behavior. How this tool

can best be used in a certain situation depends on the details of that specific

situation and the goals of the regulator. According to Lessig, “the regulator seeks

an ‘equilibrium’, constantly considering trade offs among modalities of

regulation.”311 In each specific situation, the regulator is said to consider the

various regulatory mechanisms that he can use to influence behavior, and based

on costs and benefits, efficiency and the values that are embodied in the

mechanisms, he chooses a mechanism.312

Furthermore, law’s regulatory response is often that of following technology

and/or innovation by setting general minimum standards regarding allowed

behavior and intervening in case of unwanted situations or effects of technology

and/or innovation. It must be emphasized in this regard that innovation cycles,

particularly with regard to ICT can be very short; innovations are often ‘new’ for

only a short period of time, after which they are replaced or improved by a new

innovation.313 Innovation in ICT is thus highly fluid and flexible, which is often

associated with risks and uncertainties. Due to the flexibility of innovation in ICT,

however, law is said to be always one step behind and never really able to catch up

with innovation in this field.314 It has been argued that modern societies have a

bias in favor of free innovation, particularly since it allows economic growth to take

place through innovation.315 In this regard, the rule of law and a legal system of

basic rights is said to be necessary to allow new technologies to be introduced and

exploited, while at the same time protecting society from its potential
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disadvantages.316 In this liberal approach towards innovation, the evolution of

technology is left to social forces and the role of law is said to be only in providing a

general legal framework with minimum standards or conditions, for example, by

adopting legislative principles like technology neutrality that allow for law to be

more sustainable and to be less easily overtaken by technological developments

while at the same time not focusing on one specific type of technology.317

2.5 Concluding remarks

This chapter aimed at providing a theoretical foundation from which the role of

law in developing countries can be better understood and from which the focus for

developing countries in applying a regulatory environment that positively

influences absorptive capacity in the context of ICT can be identified. It must be

noted that absorptive capacity is in itself an economic concept that is unfamiliar to

most legal literature. In this dissertation, the role of law is studied in the context of

this specific concept, thereby narrowing down the scope of the research

considerably. As has been explained throughout this chapter, an instrumental

approach to law is taken here. This means that law is considered to be a tool to

achieve certain goals or results in society, for example, absorptive capacity and

technology transfer, innovation and economic growth.

In this chapter, the literature on the relationship between law and

development has been discussed and various observations have been made. First,

in the literature on the relationship between law and development, there appears

to be a strong focus on the concept of the rule of law, either as a means towards an

end (e.g. economic growth), or as an end in itself. This concept has been discussed

briefly in this chapter, and it has become clear that there are various

interpretations and perspectives on this concept possible. Three key critiques on

the concept of the rule of law have been discussed as well, in that the rule of law is

seen as an ideological concept, based on Western ideas, and regarding which

empirical evidence on its impact on economic growth is said to be inconclusive.

These critiques provide support for taking a broader perspective on law, by looking

at the role of law instead of at the rule of law. This creates the possibility to step

away from the ideological debate and to focus on the examination of a small piece

of empirical evidence regarding law’s role in economic development.

Second, in literature dealing with the relationship between law and

development, the focus is specifically on property, contracts, and enforcement as

legal tools to bring about economic growth. Both lawyers and economists have

strongly emphasized the importance of these institutions for economic growth

over the years. They are believed to enhance certainty, predictability and security,

which is believed to be beneficial for the economy: it helps in coordinating

behavior and transactions among citizens by allowing them to predict and
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anticipate costs and benefits of prospective transactions and it protects the fruits

of one’s labor. More specifically, through property rights, contracts and

enforcement, there are said to be more incentives to invest and trade, as these

types of law allow for better prediction and security regarding promised and future

actions, which would ultimately create economic growth. Because of the way in

which they dominate much of the development discussion, property rights,

contracts and enforcement are the arenas of investigating the role of law

throughout this dissertation and they will be discussed in depth in chapter 4, 5 and

6.

Third, in literature on the relationship between law and development, there

appears to be a relatively narrow perspective taken towards law, i.e. a strong focus

on State law. However, it has become clear in section 2.3 that there are also

various alternative regulatory instruments for steering behavior and for

encouraging absorptive capacity, innovation and economic growth that can be

taken into account (i.e. non State law and other modalities of regulation), showing

that a broader perspective on the role of law is also possible.

Consequently, in this dissertation, the focus is on the role of law instead of the

rule of law in the context of absorptive capacity; property rights, contracts and

enforcement will be used as key focus points in the analysis of the empirical

evidence that has been collected. In the various chapters in this dissertation, the

narrow perspective on law (State law) will be used as a starting point for the

discussion of the empirical evidence, after which alternative regulatory

mechanisms will be considered. In this way, a broader perspective on the role of

law is provided, which may, ultimately, also shed additional light on the shape and

content of legal reform projects that are currently still being promoted in the

development debate.
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Chapter 3

Prerequisites for innovation

3.1 Introduction

Before it is possible to discuss in detail the role of law regarding certain key issues

that are often brought forward in the development debate (property, contracts

and enforcement) – issues that will be discussed in chapter 4, 5 and 6 of this

dissertation – it is necessary to first discuss certain prerequisites for absorptive

capacity. In this chapter, the focus is on the prerequisites needed to absorb

transferred technology, and more specifically, on the knowledge and physical

tools needed to create new software, applications or services. Without these

prerequisites, the innovation process could potentially stagnate, and as such, they

are necessarily vital.

The innovative process is characterized by a process of learning from acquired

knowledge, and transforming this knowledge into a new product or service,

requiring certain prerequisites within a company and in its environment.318 In this

regard, innovation takes place within an ‘ecosystem’ of factors interacting and

influencing the innovative process. The interaction between a company and its

environment can be captured through a more systemic approach towards

economic and technological development, the so called ‘national innovation

systems’ approach.319 This perspective on policy making in the context of

innovation takes a broad approach, incorporating several separate policy issues

and their interaction. The national innovation systems’ approach is discussed

below. In this chapter, the focus is on two key elements of the national innovation

systems’ approach that can be considered prerequisites for absorptive capacity:

physical assets (infrastructure) and intangible assets (human capital).
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Section 3.3 is devoted to the discussion of the first prerequisite: physical assets.

Physical assets are needed to create, express or exchange these intangible assets;

certain attributes are required to make the translation from ideas into products

and services. However, these attributes – e.g. computers, mobile phones, or the

infrastructure with which a connection to the Internet can be made – are of less

economic value than the knowledge and ideas they can embody; yet, at the same

time, without these attributes, knowledge and ideas remain intangible. It is

particularly through this ICT infrastructure that knowledge can move from one

location to the other and be used and transformed into new ideas.

In section 3.4, the second prerequisite for absorptive capacity is discussed,

which can be found in the knowledge, skills and competences that allow people to

translate technology into new products, factors that are embodied in the concept

of human capital.320 With the rise of the knowledge economy, economic activity is

becoming more and more based on intangible assets, i.e. knowledge and

information, as opposed to physical assets.321 Bloom has argued that

“the value of knowledge (…) has continued to rise. It is fundamentally

different from other forms of capital. As it becomes abundant, it may be

further expanded more easily and cheaply, in turn creating especially

lucrative returns.”322

Knowledge and information, as intangible assets, can move rapidly and grow

easily. The importance of these intangible assets is said to be reflected in a

company’s balance sheets: it is estimated that in cases of bankruptcy, physical

assets that could be sold account for only about 20% of the total value of a

company.323 The rest of the value of the company can be found in intangible

assets.

Section 3.5 of this chapter deals with the presence of these three issues – the

national innovation system, and the presence of both ICT infrastructure and

human capital – in the three case study countries, and a description is given of the

ICT innovation ecosystem in these countries. In section 3.6, the actual practice

regarding innovation systems, ICT infrastructure and human capital is analyzed in

the context of the case studies. The chapter is concluded in section 3.7.

3.2 National innovation systems’ approach

The national innovation systems’ approach emphasizes that innovation is a

process that is dependent on multiple, interacting factors and not necessarily
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limited to a linear correlation between inputs (e.g. the amount of investment in

R&D) and outputs (e.g. the number of patents resulting from this).324 In this, the

linkages among the actors involved in innovation are central to policy design, and

their complex relationships and the flows of knowledge within these relationships

are taken into account as contributing to economic and technological

development.

It has been argued that there are three key factors that influence the level of

innovation in a country:

1. the infrastructure and skills base which determines the development of science

and technological outcomes;

2. the interaction between firms and between firms and other organizations

which have learning effects; and

3. the role governments play in support of advances in science and technology.325

National innovation systems policies generally include all three factors and

consider them as interdependent and interacting. In this, infrastructure and the

skills base in a country function as prerequisites for the innovative process. In order

to better understand technology absorption and innovation that takes place at the

firm level, it is necessary to understand the national innovation system in which it

is embedded, particularly since it has been argued in the economic literature on

national innovation systems that differences in systems could explain differences

in the performance of firms.326

It has been argued that it is important for policy makers to have a clear

understanding of their national innovation system, and how all the separate

factors interact in the specific national context, in order to be able to direct policy

and regulation towards the relevant factors.327 According to an OECD document,

“the national innovation systems’ approach stresses that the flows of technology

and information among people, enterprises and institutions are key to the

innovative process.”328 In this regard, the national innovation systems approach

views policy making regarding innovation as a system of interacting fields; human

capital, infrastructure and technological development should not be viewed

individually, but as an interacting system, and policy decisions should take into

account not only the specific field but also its interaction with the other fields.329

For example, a national innovation systems’ approach might lead to the

conclusion that for country X it is more beneficial to focus its policy on closing a

skills gap between educational institutions and business than it would be to focus
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on encouraging R&D spending. For country Y on the other hand, more emphasis

might be needed on public/private partnerships and joint research activities to

encourage innovation. However, it must be noted that this national innovation

systems’ approach is still relatively novel with regard to developing countries, due

to a lack of data on many factors, and there are only few economists who have

attempted to study the interaction of all these factors combined in developing

countries.330

Specific regulatory issues that play a role in a national innovation systems’

approach include research and innovation (i.e. patents, R&D), openness to trade

and FDI, international production quality standards (e.g. ISO standards), ICT

infrastructure, skills and education, access to finance, quality of governance (i.e.

corruption, property rights, independence of courts, business friendly regulation),

social values (i.e. civic activities, trust and tolerance) and the political system.331

Knowledge flows are influenced by all these factors, and are said to be increasing

and becoming easier to detect particularly because of ICT.332 As explained above,

the emphasis in this chapter will be on ICT infrastructure and human capital and

their interaction and impact on knowledge flows. Other factors will be discussed in

the remainder of this dissertation.

3.3 Infrastructure

3.3.1 General

For countries that wish to catch up, ICT infrastructure is believed to be vital,333 and

according to some, it is the most critical source of technological change.334

Although infrastructure is not necessarily connected to innovative capabilities, its

availability and diffusion is said to be strongly connected to the ability to use,

create and share knowledge, as it allows human capital to be deployed more

productively.335 More specifically, infrastructure is said to be particularly vital for

developing absorptive capacity in resource based developing countries, where it

can be used as a tool to address market imperfections and steer the development
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of domestic industries.336 Particularly ICT infrastructure is said to have the ability

to improve productivity, and ultimately economic growth.337 According to the

OECD, ICT can influence economic growth through three main channels:

1. rapid productivity growth in ICT manufacturing and the increasing size of these

industries;

2. intensification of investment in equipment, incorporating ICTs, and subsequent

improvement in labor productivity; and

3. spillover effects on productivity generated by these technologies.338

As explained in chapter 1, under ICT infrastructure, all technical structures that

enable the successful transfer of information and knowledge are understood. One

can think not only of communication enabling structures, such as cables in the

ground and telephone networks, but also of energy and water networks and

transportation networks, which are all to some extent needed to facilitate ICTs. In

this chapter, the focus will be on specific ICT related infrastructure, such as mobile

networks and Internet; other types of (secondary) infrastructural assets in so called

‘support sectors’ (for example, electricity, water, transportation) will be left for

what they are, although it is acknowledged that these types of infrastructure are

equally important for the ICT sector as they enable the actual functioning of the

sector (i.e. without electricity, computers cannot be used).

Both for acquiring technology and for moving the technology within the

borders of a country, infrastructure is needed. Without a certain threshold of

infrastructure, in the context of this research particularly ICT infrastructure, the

process of technology transfer could be hindered or the transferred technology

will remain in one (virtual) place, or remain limited to the places that have the

necessary infrastructure to enable successful absorption. In other words, without

infrastructure, particularly ICT infrastructure, foreign investment and technology

transfer could be severely hindered (and the benefits of development will not be

able to spread across a country).

Increased investment in ICT infrastructure is also believed to create spillover

effects through network externalities, which could impact economic and

technological growth significantly.339 Some statistics support this argument; for

example, a study by an expert from the London Business School in 2005 concluded

that an increase of ten mobile phones per 100 people in African developing

countries would increase GDP growth by 0.6%.340 Such influence on GDP growth

is found to be the strongest in countries with lower levels of development,

supporting the view that especially these countries would benefit most from
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investments in ICT infrastructure.341 The argument is based upon the link between

teledensity and economic growth, which is based on various changes caused by

the rapid penetration of mobile services.342 In Africa, in the last decade,

penetration of mobile phones and Internet has seen significant growth.343 Demand

for services has grown strongly as well, particularly with regard to mobile phones.

The landing of the international fiber cables has allowed for the continent to be

connected to high speed broadband Internet.

All these developments have also caused new regulatory challenges for African

governments. It is because of this claimed causality between ICT and economic

growth that many developing countries have introduced reforms in their

telecommunications sectors since the late 1980s in order to attract investment and

expand the sector.344 It has been argued, however, that “although many

governments have been able to articulate clear ICT policies, they have rarely been

able to innovate or make decisive changes to implement their aspirations.”345

Nowadays, many countries are continuing to develop legal and policy frameworks

that aim at facilitating investment and innovation in communication networks and

services (both telecommunications and ICT) in order to boost economic growth

and social development.346 National policies are being developed to ensure

universal access for both urban and rural areas, and numerous projects can be

found establishing community access centers, village phones and other points of

connectivity. In Africa, the telecommunications sector has traditionally been

government run. Over the last two decades, however, in part due to WTO

commitments and pressure by the international financial institutions, reforms

have taken place in many African countries, liberalizing state owned companies

and opening up the sector for competition.347

Regulatory approaches regarding growth in the ICT sector can take two key

approaches: they can either focus on the supply side or on the demand side.

Instead of funding national backbones (supply side), the government can also

choose to leave the development of the national network up to the private

operators, and instead, add to the demand for services by purchasing data access

services from the operators (demand side), for example to be used in e

government or e schooling projects. In theory, operators will respond to this

increased demand by expanding capacity.

Many African countries have also adopted universal access principles in order

to provide marginalized communities with access to communication services, such
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as mobile telephony or broadband Internet.348 The importance of universal access

can be found in its potential to stimulate innovation; as will be shown in this

chapter, when local developers can access the technological information they

need, they are able to develop new products and services and exploit them. A

prerequisite for universal access is that there is a solid infrastructure over which

communication traffic can run, of which it could be argued that this is a shared

responsibility of government and private partners. Many African countries have

established a Universal Access Fund or Universal Service Agency to raise resources

to fund the development of ICT infrastructure.

3.3.2 Mobile networks

Mobile phones are said to be transforming markets in low income countries at

high speed, especially in Africa.349 It has been argued that mobile phones improve

the efficiency of markets and productivity, and that their impact is twice as big in

developing countries as in developed ones, because they increase long term

growth rates; an extra ten phones per 100 people in a typical developing country is

said to increase GDP growth by 0.6% points.350 Because of this, many see mobile

phones as an opportunity for developing countries to close the digital divide,

especially in Africa. Africa is said to be the fastest growing cellular market in the

world. There are now at least 500 million mobile subscriptions in Africa with 253

million unique subscribers; mobile usage in Africa grew 18% per year between

2007 and 2012.351 With regard to these statistics, a distinction must be made

between ownership of a mobile phone and access to a mobile phone. If one only

looks at ownership statistics, the results for Africa are much lower than when

access to a phone is also taken into account.352 It must be noted that ‘access’

should not be confused with ‘coverage’, or being within reach of a mobile network;

access refers only to actual use, to concrete access to a phone.353 In Africa,

statistics on access to mobile phones are much higher than those for ownership, as

many phone owners in poor communities share their mobile phones with family

members, friends and neighbors, or through commercial sharing in mobile ‘phone

booths’.354
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Particularly important in this regard is the popularity of certain value added

applications, aimed at supporting instrumental, productive and essential activities

(e.g. m payments and m farming applications), thereby contributing to

socioeconomic development.355 It will become visible in section 3.6 of this chapter

that local developers in the three case study countries focus specifically on this

category of products and services. Developers of applications for mobile phones

make use of the distinction between ownership and access to a mobile phone, as

in many instances, for example for mobile banking and for receiving agricultural

information, ownership of a mobile phone is not a prerequisite; access only is

sufficient. This in turn leads to much higher user rates for applications that take

this into account.

3.3.3 (Broadband) Internet

Connection to broadband Internet can come via satellite connections, fixed

broadband or wireless broadband. Satellite Internet access could provide a

solution when fixed or wireless broadband connections are not available.

However, a satellite Internet connection is relatively expensive, as a result of which

satellite connections are often only used to provide government institutions with

broadband Internet connections; beyond public institutions, it is generally only

feasible for those individuals or companies with large budgets reserved for this.

When one wants to connect to the Internet via fixed broadband, there are two

main options: either via DSL/ADSL or via fiber optic cables. DSL/ADSL is in most

parts of the African continent not available, as a connection to the fixed telephone

network (and to the electric grid) is needed. The fixed telephony sector is,

however, poorly developed in Africa, and growth has more or less stagnated.356

Recent connectivity developments have related to fiber optic cables: there have

been a number of sea cables rolled out in order to connect the African continent to

broadband Internet.357 However, once these cables reach the shores of a particular

African country, this country needs to continue this cable into the ground

throughout the country, in order to connect all areas. This is called the backbone.

Neighboring landlocked countries (for example Zambia) are dependent on this

backbone for their connection to broadband Internet via the sea cables. In several

countries in Africa, national backbone projects have been launched, either by a
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government institution or by the fixed network operators, with the aim of

providing countrywide ICT services.

Even though the sea cables are being rolled out, statistics show that all over

Africa, broadband Internet penetration is still relatively low.358 Not only is the

amount of bandwidth that is available still problematic, but also supportive

infrastructure (e.g. being connected to the electric grid), literacy and the price of

computers and other hardware influences the penetration rate. It has been argued

that

“a regional comparison of prices for fixed broadband services highlights a

striking disparity, mainly between Africa and the other regions. On average,

a high speed Internet connection represents 500 per cent of average

monthly GNI per capita in Africa, making fixed broadband effectively

inaccessible for most people in the region.”359

Despite all the high hopes and expectations that have been expressed regarding

the benefits of broadband Internet for Africa, access for end users still remains

problematic. Both when it comes to DSL/ADSL connections and connections via

fiber optic cables, the problem in rural areas is related to the ‘last mile’ – the link

between the broadband network and the user, which is often lacking. If a last mile

connection is made, it is usually done via technologies like WiMax (wireless

broadband),360 which is a microwave connection that can wirelessly connect the

end user to the fiber cables.

3.4 Human capital

In literature, there is not one clear definition of human capital. For example, it is

defined by the OECD as “the knowledge, skills, competencies and attributes

embodied in individuals that facilitate the creation of personal, social and

economic well being.”361 According to Adam Smith, human capital consists of all

the factors and investments that positively contribute to the quality of the

workforce. 362 Economists after him expanded this perception into a now
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commonly accepted view that a modern economy cannot grow without an

educated workforce.363 A distinction can be made in this regard between general

knowledge and (often industry specific) skills. Both contribute to the stock of

human capital in an economy.364 In this chapter, the focus is on industry specific

skills; general knowledge, health, employment and additional capacity within a

company (i.e. lawyers, management etc.) will be left for what they are.

It has been argued that “a relatively high initial level of human capital [is]

beneficial in the acquisition of new technologies.”365 This way, the work force is

better equipped to understand and work with the new technology.366 A minimum

level of technological understanding is thus said to be necessary for sustainable

benefits of technology transfer. In the relevant economic literature, evidence for

this assumption is found in studies dealing with the industrialization processes of,

for example, the Asian Tigers, in which it has been argued that conscious capacity

building has been a precondition for successful catch up.367 This initial level of

human capacity, acquired prior to the build up of one’s own application or service,

is said to determine to a large extent a firm’s or an individual’s capacity to absorb

outside technical information.368

In the literature on absorptive capacity, internal capabilities are generally

viewed as complementary to external collaboration.369 Internal capabilities make a

firm an attractive recipient for technology transfer, the supplier of which can be

found through external collaboration.370 It is also argued that it is the openness of

economies and businesses to external knowledge sources that creates an

important stimulus in innovative potential, particularly because this allows
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domestic firms to build on the innovations of foreign firms.371 It is through

interaction between firms that knowledge and technology is transferred, and it is

through interaction that businesses can learn from each other and build on each

other’s innovations,372 which is arguably particularly relevant for smaller firms.373

However, such interaction is said to only successfully exist if there is a sufficient

knowledge base within the company,374 which again places a strong emphasis on

the existing stock of knowledge and human capital within the company. In other

words, interaction between firms is considered to be more beneficial, particularly

to the receiving firm, if the existing human capital within a company is higher.

The economic literature on technological development often treats human

capital, or the average years of schooling of the labor force, as a fixed statistical

element in the production function.375 In this, technological progress is measured

as a function of the level of education or human capital.376 It must be noted,

however, that knowledge creation often takes place outside such formal systems:

“knowledge creation is a much larger and more systemic phenomenon, although

formal facilities account for a large percentage of output.”377 In other words,

although harder to measure, knowledge creation often takes place outside the

boundaries of formal educational structures; skills training, learning by doing and

online knowledge acquisition are key processes that lead to innovation and

increased productivity. These informal ways of knowledge acquisition may be

particularly relevant when it comes to innovation in the ICT sector.

3.5 The ICT ecosystem in the three case study countries

3.5.1 Zambia

3.5.1.1 Policies dealing with innovation, science and technology

The Ministry of Science, Technology and Vocational Training is responsible for the

national science and technology strategy. The Ministry was established in 1992

with its key mandate to develop science and technology in Zambia and to provide

technical education and vocational training in order for Zambia to be better able to

compete in international trade. Zambia’s first National Science and Technology

Policy (NSTP) was adopted in 1996 by the Ministry and was aimed at developing

the level of science, technology and R&D in the country, and at providing

guidelines for the development and application of science and technology. Part of
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this Policy included the establishment of a National Science and Technology

Council (NSTC) in 1997, through the Science and Technology Act,378 to provide

concrete support for domestic science, technology and R&D, for example, by

granting funding to research projects. Furthermore, in 1999, the National

Technology Business Center (NTBC) was created under the auspices of the NSTC

to promote, market and facilitate technology transfer, mainly by linking

developed and proven technologies from various local and international sources

with the Zambian business community and Zambian entrepreneurs for the

production of goods and services.379 In the decade that the NTBC has been active,

it has contributed to technology transfer for a number of businesses, all in

manufacturing or food processing.380 However, the results of these efforts has

been relatively poor, arguably due to under funding, inadequate policy focus on

science and technology, limited integration of curricula in training institutes, and

insufficient investment by the private sector in innovative ideas.381

In 2008, the Zambian government started the process of reviewing its national

science and technology policy, which was in 2013 still ongoing. The new policy is

said to be putting a stronger focus on the development and use of science and

technology for economic development, although growing the ICT sector has been

included in a separate ICT Policy (2006). In addition, links between technology

research institutes and between private and public sector actors are to be

strengthened in order to encourage demand driven R&D. Targeted budget

allocations should ensure that the Zambian science and technology sector will

grow and contribute to economic development in the country.382

3.5.1.2 Infrastructure

The telecommunications sector in Zambia is regulated by the Zambia Information

and Communication Technology Authority (ZICTA). It was established through the

Information and Communications Technologies Act of 2009.383 Section 3 of the

1994 Telecommunications Act established ZICTA’s predecessor, the

Communications Authority (CAZ). CAZ was mandated to issue service licenses

and supplier’s licenses (based on the Telecommunications Act of 1994), and also to

regulate the provision of radio services (based on the Radiocommunications Act of

1994). Both old Acts were repealed by and merged into the 2009 ICT Act. CAZ was

renamed into ZICTA, and its mandate was expanded to include standard setting

and the allocation of scarce resources, including frequency spectrums, numbers
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and electronic addresses. In addition, ZICTA’s powers related to interconnection

(Article 41) and consumer protection (Article 47) were strengthened. The new ICT

Act gives ZICTA new powers, particularly related to economic regulation, and it

also gives ZICTA a mandate to develop a converged and unified licensing

framework, incorporating electronic transactions as well.384 Another key change in

the 2009 ICT Act is that is has become technology neutral, by using terms that can

be applied to multiple technologies, which is reflected, amongst others, in the new

licensing framework.385 The ZICTA Licensing Guidelines specify the details

regarding issuance of licenses for electronic communications and assignment of

scarce resources such as radio spectrum and telephone numbers.

The national ICT Policy has been developed in 2006 and seeks to transform

Zambia into an information and knowledge based society and economy

supported by consistent development of, and pervasive access to, ICTs by all

citizens by 2030. The specific focus in this policy is on the expansion of

infrastructure and the enhancement of human capacity in the field of ICT.

According to the policy, expansion of infrastructure is to be achieved through full

liberalization of the sector, the rolling out of a national backbone, and through a

fair and effective licensing regime.

The Zambian telecommunications sector is generally characterized by low

teledensity and high access prices. The liberalization of the communications sector

in 1994 led to many new developments, such as the provision of mobile telephony

services and Internet facilities, where the mobile sector in particular has seen rapid

growth.

Table 3.1: Statistics on connectivity in Zambia
386

Total Per 100 inhabitants

2000 2012 2000 2012

Fixed telephone 83,326 82,542 0.82 0.59

Mobile cellular

subscriptions

98,853 10,524,676 0.98 74.78

Individuals using

the Internet
387

N.A. N.A. 0.19 13.47

Fixed broadband

subscriptions

21 14,794 0 0.11
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In terms of access, in 2007, 28% of households and individuals had access to a

mobile cellular phone and 0.6% of households and individuals had Internet access

at home.388 There were in 2011 3 licensed MNOs (Airtel, MTN and CellZ, which is a

subsidiary of Zamtel), and 25 active ISPs (of which 3 are MNOs).389 The provision

of mobile telephony services has been growing rapidly over the last decade.

Recent liberalization of the international gateway has, furthermore, led to

significant tariff reductions for international calls. ZICTA has declared Airtel to be

dominant in the market;390 in 2009, Airtel had a market share of more than 70%.

MTN, the runner up in the market, has recorded the fastest subscriber growth.391

The third player on the mobile market is CellZ. CellZ is at the time of writing

known for its poor performance, similar to Zamtel for the fixed line sector. The

Zambian government has in 2009 closed the market to a fourth operator, as it is of

the opinion that the market is not ready yet for another player.392

The currently available Internet infrastructure consists of a microwave

backbone and microwave trunk routes to the main cities, a digital microwave

network and a domestic satellite system. Fiber optic cables are currently being

installed countrywide to provide for fixed and mobile telecommunication as well

as for Internet. In 2010, Zambia was connected to Namibia’s backbone, which is

connected to the South African backbone, connected to the sea cables.393 The

Zambian backbone is also connected to the Botswana backbone, providing for

extra capacity.394

The Zambia Electricity Supply Corporation (ZESCO) is responsible for rolling

out the fiber optic cables throughout the country. It installed the first cables in

2005, and since then, ZESCO has been working towards national coverage. Phase I

of the fiber optic network rollout covered 1,700 km, between Livingstone, Lusaka,

and a few cities in the Copperbelt with a capacity of 2.5 Gbps, and was finished in

2006.395 Phase II of the rollout was still ongoing in 2011, and should cover the

eastern part of Zambia, and connect to Tanzania, Malawi and Mozambique,

prioritizing Tanzania as they are connected to the sea cables in the Indian
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Ocean.396 When finished, the total fiber length will be 4,300 km, adding an

additional 2,600 km to the existing 1,700 km, with a new capacity of 40 x 10

Gbps.397 When Phase II is finished, Zambia will, it is claimed, have one of the best

backbone networks on the continent.398 ZESCO is attempting to turn the fact that

Zambia is landlocked – ‘landlinked’ as they call it – into an advantage and they

hope to be able to transit traffic from the 8 interconnections with neighboring

countries, amongst others by offering the lowest prices in the region.399 The fiber

is installed via the overland power cables, already owned by ZESCO, so no digging

is required, arguably leading to less costs and less vandalism.400

Because ZESCO only has a network license and not a service license, it is not

allowed to connect the end user. Last mile connectivity in Zambia is generally

considered to be poor and expensive, especially in rural areas.401 However, if this is

not improved, it is likely to also slow down developments in other ICT related

application areas, such as the provision of distance learning, telemedicine services

and other ICT enabled services.

Universal access and services is one of the thirteen pillars in the National ICT

Policy. In the ICT Act, ZICTA is mandated to setup and implement universal service

programs. The Act also provides for the establishment of a Universal Access and

Service Fund (Article 70), to be administered by ZICTA. This Fund is to be used for

the financing of a universal access and service program. ZICTA has developed a

Universal Access Program (UAP) to ensure the deployment of ICTs to rural and

underserved areas of the country. In identifying underserved areas, ZICTA is

obliged to take into account the level of competition and the availability of

services, as well as the commercial viability of providing ICTs in particular areas or

places.402 One of the actions that ZICTA has taken under the UAP is to drop the

duty on equipment for building towers in rural areas, as most of the rural areas

would not pass the threshold for return on investment.403 Furthermore, under the
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UAP, ZICTA has started building communication towers in rural areas, which the

mobile network operators can use to install their equipment.404 However, despite

the efforts of both ZICTA and ZESCO (regarding expanding the broadband

infrastructure), universal access has not yet reached far enough to connect to most

rural areas, and MNOs often do not see viable business opportunities there.

3.5.1.3 Human capital

Human capital in the field of ICT is considered to be relatively low in Zambia. A

survey revealed that, in 2007, there were only 300 people with graduate

qualifications in ICT.405 In the ICT Policy, human capacity building is included as a

key objective, both with regard to ICT literacy as with regard to R&D and

innovation in the ICT sector. The aim is to create a competitive local ICT industry.

With regard to ICT literacy, there is a sharp difference between the use of ICT in

public schools and that in private schools, and also between schools in urban and

in rural areas (ICT use in private schools and in schools in urban areas is highest),

although it must be noted that ICT literacy is, despite ICT being included as part of

the curriculum at schools, still relatively low.406 The ICT Policy has identified

several challenges in this regard mainly related to financial and technological

resource constraints. With regard to R&D in the field of ICT, the ICT Policy

encourages the collaboration between the private sector and universities and

tertiary institutions. The ICT Policy thus focuses mainly at creating more ICT

capacity.

3.5.2 Kenya

3.5.2.1 Policies dealing with innovation, science and technology

In the Kenyan Vision 2030, science, technology and innovation is stated to be the

foundation of achieving economic, political and social advancement.407 In the

Science, Technology and Innovation Policy (STI Policy), which was adopted in

2008, the importance of science, technology and innovation for all sectors of the

economy was also emphasized. The policy takes a national innovation systems

approach, and includes topics such as infrastructure, human resources, IPR

protection, ITT, private sector development, strategic partnerships, indigenous

resources and the environment. In the STI policy, ICT is highlighted as one of the

national priority sectors: “provision of a robust ICT and infrastructure to stimulate

and support local ICT industry growth, improved service delivery in both public and
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private sectors.” Concrete strategies in this regard include capacity building,

expansion of infrastructure, and support for the local ICT industry.408

3.5.2.2 Infrastructure

The Kenyan ICT sector is regulated by the Communications Commission Kenya

(CCK). This government body is perceived to be one of the most progressive and

proactive regulators on the continent. 409 Its current approach is that the

technology rollout should precede relevant legal reform. For example, it was only

after the fiber optic sea cables landed that the government started thinking about

how to deal with it in terms of access, licensing and also vandalism.410 At the same

time, CCK tries to let the market regulate itself as much as possible and aims to

reduce its own intervention in the market (e.g. collocation and sharing of

infrastructure is encouraged, but left to the players to decide).411 The Kenya ICT

Board is responsible for management of government projects in the field of ICT

with the purpose of making ICT widely available throughout the country. The ICT

Board also does project management for the national fiber optic network, which

was in 2011 in its second phase. The idea was that the government would rollout

the national backbone, and then the private sector would pick up and do the last

mile connection, which is slowly happening (e.g. Orange, Airtel).412

In the Kenya Vision 2030,413 the ICT sector is highlighted as being a priority

sector for the country’s economic development, which has led to significant

government support to enable this sector, for example, by encouraging FDI in the

communications, software and IT enabled services sectors, and by promoting the

business process outsourcing (BPO) industry. However, Kenya was, for many

years, without an ICT policy. The first policy was released in late 2003, right before

the start of the World Summit on the Information Society (WSIS) in Geneva. It has

been argued, however, that this policy was merely designed to give Kenya a face

during the WSIS, as it was not officially available.414 In 2006, the ICT policy was

adopted. In this policy, it has been emphasized that a lack of adequate ICT

infrastructure can hamper provision of efficient and affordable ICT services in the

country, and thereby ultimately economic growth.415 In the policy’s section on

information technology, various strategies related to concrete topics such as ICT

and education have been set out. For example, the government will encourage

“the use of ICT in schools, colleges, universities and other educational institutions
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in the country, so as to improve the quality of teaching and learning,”416

specifically aiming at equalizing opportunities for marginalized groups and

communities. Specific focus is on the local ICT industry and on the importance of

local content.

It has been argued by some that Kenya is on the brink of becoming Africa’s ICT

hub,417 based on continuing growth in the use of Internet and mobile technology.

The telecommunications sector in Kenya has seen rapid growth between 2000 and

2012, particularly due to the spread of mobile phones.

Table 3.2: Statistics on connectivity in Kenya
418

Total Per 100 inhabitants

2000 2012 2000 2012

Fixed telephone 291,706 251,567 0.93 0.58

Mobile cellular

subscriptions

127,404 30,731,754 0.41 71.17

Individuals using

Internet
419

N.A. N.A. 0.32 32.10

Fixed broadband

subscriptions

N.A. 42,931 N.A. 0.10

According to the Kenyan Official Census 2009 results, 3.6% of Kenyan households

own at least one computer and 63.2% of households own at least one mobile

phone.420 2.2% of households and individuals had Internet access at home in

2007.421

According to the recent Kenya Economic Update by the World Bank,422 over

the last decade, ICT has outperformed all other sectors in Kenya, growing at an

average of 20% annually, and it has been argued in this report that the uptake of

ICT throughout the economy could provide the stimulus needed for high and

sustained growth. Access and use of new forms of communication have increased

rapidly in Kenya in recent years, and it is expected that with the right incentives,

the Internet sector can grow at similar speeds as the mobile telecommunications

sector.423

In 2011, there were 4 MNOs that have been granted network licenses

(Safaricom, Airtel, Orange and Yu), and there were 25 network facilities providers

licensed, 92 applications service providers and 140 content service providers.424
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Furthermore, four fiber optic sea cables have landed: EASSy, TEAMs, Seacom and

Lion2.425 These sea cables are all privately owned. The government owns the

national fiber optic backbone that is being rolled out throughout the country,

although the MNOs are rolling out their own fiber optic cables as well.426 The

national backbone is not yet fully finished, particularly in rural parts.427

With regard to last mile connection, this is problematic with regard to villages;

the cables do get to the larger cities and the smaller towns, but connecting to the

villages often does not make commercial sense. The CCK and ICT Board are said to

be stepping in in such cases under the header of universal access.428 In the ICT

Policy, several universal access objectives have been set, focusing on access to ICT

services and increasing digital literacy. The private sector has been asked to

participate in achieving universal access, and incentives are provided from the

Universal Service Fund to promote investment in rural areas. This Fund is financed

through fees charged to the MNOs.

3.5.2.3 Human capital

Human resource development is one of the key objectives of the STI Policy. The

policy recognizes that in many sectors of the economy, there is a gap between

education and the needs of the specific sectors. The STI Policy aims at bridging

this gap by investing in improving the educational system on the one hand, and on

the other hand by investing in industry specific training and learning

opportunities, which are currently often provided on the job and therefore limited

to basic operational skills. Specific mention is also made of expatriate experts and

encouraging them to come back to Kenya, and of the need for specific programs

and services for starting businesses, i.e. the translation of human capital into a

profitable business. Furthermore, the STI Policy makes mention of the need for

establishment of Science & Technology Parks and Industrial Incubators, for which

the private sector is encouraged to contribute to the construction of the parks and

the provision of service infrastructure. The above mentioned targets and plans do

not have a specific ICT component.

In the ICT Policy, a large section has been devoted to human capital building.

More specifically, it focuses on promoting the use of ICT in primary, secondary and

tertiary education and improving the quality and availability of ICT training

programs. The ICT Policy also includes a section on R&D in the ICT sector, in which
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industry investment in R&D is promoted, and in which universities and tertiary

institutions are encouraged to collaborate in their R&D with telecommunications

service providers and manufacturers. Furthermore, under the Universal Access

Program, a national ICT Center of Excellence has been established in 2013 at the

University of Nairobi, in cooperation with leading Kenyan BPO/ITES

Companies,429 aiming at promoting capacity building and innovation. Graduates

from the Center of Excellence may enter into an incubation project in which the

Kenya ICT Board cooperates with the NaiLab.430 (Contrary to the NaiLab, iHub and

m:lab have not received government funding, but have been established through

grants by Hivos, the Omidyar Network and infoDev, and through corporate

partnerships with Google, Intel, Microsoft, Samsung and Nokia.) Furthermore, the

Kenya ICT Board has entered into partnerships with the IBM Research Lab,

Rockefeller Impact Sourcing, SAP Skills Development, NetHope Academy and

Enablis Entrepreneurship Projects in order to build entrepreneurial and technical

capacity among Kenyan IT graduates.

3.5.3 Ghana

3.5.3.1 Policies dealing with innovation, science and technology

The Ministry of Environment, Science and Technology has developed a Science,

Technology and Innovation Policy (STI Policy) aimed at increasing productivity,

particularly in agriculture and manufacturing, entrepreneurship, R&D and human

capital, and to increase Ghana’s competitiveness in the world. This policy was

adopted in 2011. One of the focus points in this policy is ICT, which is viewed as a

vital component of investment infrastructure, and the policy aims at ensuring that

modern ICT technologies are available and utilized at all levels of society.

Strategies in the STI Policy focusing at achieving this aim seem to focus specifically

on building human capabilities with regard to ICT. The National STI Development

Plan 2011 2015 aims at implementing all 17 programs and 84 projects that have

been listed in the STI Policy to be implemented in a period of 5 years. In the

context of ICT, this includes the provision of infrastructure and equipment to

promote ICT education in the country.

Before the adoption of the STI Policy, science and innovation issues received

relatively little governmental attention. It has been argued that there was hardly

any budget for research,431 and for a period of three years, the Ministry of

Environment, Science and Technology was scrapped in 2006 by John Kufuor, the

then President, and as a result the government was without a minister for science

for a three year period. In 2009, following the presidential elections that elected
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John Evans Atta Mills as the new President, the Ministry was re established and a

minister appointed.432 It was argued that if Ghana wanted to achieve more

economic growth, placing more emphasis on science, technology and innovation

was vital.433

With regard to the status of implementation of the STI Policy, although it has

been adopted fairly recently, implementation and practical planning towards

achieving the targets set in the policy seems slow. It has been argued in a policy

review by UNCTAD that already before the STI Policy was in place, the factors that

combine to form the national innovation system were in place and at a reasonable

level, although their functioning focused mainly on formal institutions instead of

on the end users and the needs of and competition in the market. 434

Consequently, it has been argued by one of the interviewees that there is a gap

between innovation at the formal level and the private sector making use of this

innovation, and at the same time also a gap between the skills of university

graduates and the innovative needs of the private sector.435 In addition, the

budget available to stimulate innovation has been said to be relatively small and

not a match to the STI activities that have been envisioned.436 In the newly

adopted STI Policy, the various sector specific policies have been consolidated and

additional resources have been dedicated to achieving the policy goals.437 For

innovation in micro and SMEs, the STI Policy encourages the private sector to

provide funding for these innovation activities, and it has been emphasized that

the private sector is seen as “an indispensable partner in the management of

science and technology for the socio economic development of the country.”438

3.5.3.2 Infrastructure

The telecommunications sector in Ghana is regulated by the National

Communications Authority (NCA). Their general aim is to ensure that the market

is as free as possible, with as little interference as possible.439 This strategy seems

to work well for the mobile telephony market, which currently has five mobile

operators active, and a sixth has been licensed. However, it has been argued that

with regard to Internet, the market still is very uncompetitive, and requires

government intervention to lower the price of for example broadband connections

in order for this market to grow.440 The National Information Technology Agency
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(NITA)441 is responsible for the implementation and monitoring of the ICT policies

in Ghana under the responsibility of the Ministry of Communications.

In Ghana, there are two policies that drive the ICT sector: the ICT for

Accelerated Development Policy (ICT4AD Policy) and the National Telecom Policy

(NTP). The ICT4AD Policy aims at transforming Ghana into a knowledge based

middle income economy, which can only be done with the help of ICT, whereas

the NTP aims at establishing market structures that support businesses in the ICT

sector, thereby aiming at private sector development based on the principles of

open markets and fair competition. The ICT4AD Policy is built on 14 pillars, 442

which seem to reflect several of the factors that have been identified in the

relevant literature as constituting national innovation systems. In this regard, the

ICT4AD Policy could be perceived as an important element in Ghana’s national

innovation system for ICT. The NTP focuses more on the ICT sector as a market

and emphasizes the importance of competition and investment in the sector and

branding Ghana as a first class ICT hub for the region and for Africa.

It has been argued that the Ghanaian government understands the importance

of ICT for economic growth in the country.443 For many years, computers were

heavily taxed, but computers that are to be used for educational purposes have

been duty free since 2002.444 As was emphasized in the NTP, the Ghanaian

government aims at making Ghana an ICT hub for West Africa.445 However,

according to players in the Ghanaian ICT sector, not much governmental effort is

put into developing and pushing the development of the sector, and there could

be a lot more practical support for local companies in the sector, for example by

improving infrastructure.446 Implementation of the two ICT policies is said to be

going at a very slow pace.447 One of the interviewees has argued in this regard that

the sector specifically needs new regulation (as the ICT4AD Policy has already

extended its term and should be replaced by a new policy) and effective

implementation of the legislation relevant to the sector, and a strategic plan to

boost growth in the sector.448 In this, according to an interviewee at the Ghana
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Association of Software and IT Services Companies (GASSCOM), policies inherited

from previous governments should be continued, as this will benefit the sector in

the long term.449

The Ghanaian telecom infrastructure has been improving over the last few

years, particularly due to private sector investments in building some form of

infrastructure of their own, providing voice services, data services or a combination

of the two. As a result, Ghana has been growing strongly in terms of mobile

penetration.

Table 3.3: Statistics on connectivity in Ghana
450

Total Per 100 inhabitants

2000 2012 2000 2012

Fixed telephone 212,548 284,981 1.13 1.12

Mobile cellular

subscriptions

130,045 25,618,427 0.69 100.99
451

Individuals using

Internet
452

N.A. N.A. 0.15 17.11

Fixed broadband

subscriptions

N.A. 65,332 N.A. 0.26

In 2007, 5.1% of households and individuals had access to a computer, and 0.3% of

households and individuals had Internet access at home.453 The Ghana National

Broadband Strategy aims at a 10% annual increase in broadband penetration and

an increase in broadband bandwidth from 256 kbps to 2mbps between 2010 and

2015. Specifically, its two core targets are reducing the cost of broadband by 80%

and making Internet access available to about 50% of the Ghanaian population in

2015.454 The argument in the Strategy is that since lowering the prices for mobile

phone led to a high increase in number of subscribers (in four years time, mobile

subscriptions rose from 22% in December 2006, 33% in 2007, 50 % in 2008 to 71%

in 2010), the same is believed to be possible with regard to broadband.
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In 2011, there were 6 MNOs licensed in Ghana (MTN, Vodafone, Airtel, Tigo,

Expresso (formerly Kasapa) and Glo), of which Glo was not yet operational.455

These MNOs provide almost countrywide coverage. They are also licensed as ISPs,

which provides a difficult competitive position for the small standalone ISPs.

Ghana was one of the first countries in Sub Saharan Africa to gain access to the

Internet.456 In 2011, there were 3 fiber optic sea cables connecting Ghana to

broadband Internet (Sat 3, MainOne and Glo 1), and a fourth cable (WASC) has

become operational in 2012.457 Initially, the Sat 3 cable was the only cable landing

in Ghana, which, as part of the privatization agreement regarding Ghana Telecom,

was given to Vodafone, leading to high prices for bandwidth. This monopoly was

broken through the arrival of MainOne (in 2010) and Glo 1 (in 2011).458 It has been

argued that even though the expanded capacity has led to a decrease in wholesale

prices for ISPs, this has not yet caused retail prices for end users to go down, which

is said to be caused by the high costs for last mile connection.459

The national backbone in Ghana is rolled out and owned by Vodafone (through

the National Communications Backbone Company, a subsidiary of Vodafone), via

the privatization agreement, which was signed before the NCA was set up. This

backbone has not yet reached the north of Ghana, although all MNOs have started

rolling out their own fiber cables in order to achieve countrywide coverage.460

The ICT sector in Ghana is said to be growing rapidly, which is said by some to

be mainly caused by an increasing demand after many Ghanaians started

understanding the usefulness of ICT.461 Others have argued, on the other hand,

that if awareness of the benefits of ICT were to grow, the ICT sector in Ghana

would be able to really take off.462 Ghana used to be ahead of many African

countries in terms of Internet penetration.463 However, due to the NCA’s strong

focus on breaking the monopolies, relatively little attention has been given to

penetration, due to which the penetration process has slowed down. It has been

argued that now that the monopolies have been broken and prices have gone

down because of competition, access rates to ICT can now grow.464

In the NTP, a universal access policy has been included, aiming at universal

access and universal service for telecommunications, with a specific focus on

improving access to ICT in schools, health facilities and community centers.465
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Under this policy, multi purpose telecenters and community media centers are to

be established in underserved areas and improved access to voice, data and

Internet services should be achieved. All MNOs are required to contribute to the

Ghana Investment Fund for Telecommunications (GIFTEL), which then provides

investment for projects in underserved areas. In 2004, GIFTEL was set up as an

agency of the Ministry of Communications, mandated to facilitate the provision of

universal access to basic telephony in underserved areas. In 2008, through the

Electronic Communications Act,466 GIFTEL changed into the Ghana Investment

Fund for Electronic Communications (GIFEC), in order to also include the provision

of ICT and Internet to underserved areas to its mandate.

3.5.3.3 Human capital

One of the fourteen pillars of the ICT4AD Policy is human resource development.

It has been argued in the policy that Ghana seriously lacks human resources in

technical skills, particularly in the ICT sector. The ICT4AD Policy recognizes the

importance of building human ICT capital as key for the Ghanaian ICT sector to

grow. Strategies to achieve this aim include the use of ICT in Ghana’s educational

system, promote basic training in ICT skills in all schools and tertiary institutions,

and also to encourage the private sector to put in place training programs for their

workforce. Interestingly, no specific mention is made of supporting or expanding

formal education and training programs in the field of ICT.

A Policy on ICT in education has been introduced to build ICT literacy in Ghana

and in 2007, ICT was made a core subject in all Senior High Schools.467 With regard

to R&D in the ICT sector, the emphasis is particularly on R&D in universities,

colleges and research institutes, and specific mention is made of the importance of

stimulating expatriate ICT experts and researchers to return to Ghana for shorter

and longer periods of time to facilitate the process of knowledge and expertise

transfer and collaboration with local colleagues.

As has been noted above, the ICT policies are being implemented at a slow

pace; they include a broad range of ambitions and strategies, but their translation

into action is often lacking. Current software developers and recent graduates

complain for example about the fact that schools often have too small computer

labs, and one interviewee explained how he had to write his coding exams on

paper.468 In this regard, it has been argued that the Ghanaian ICT sector

specifically needs local professionals that have sufficient skills and knowledge to

create local innovation.469
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3.6 The prerequisites in the three case study countries

3.6.1 Policies dealing with innovation, science and technology

In the three case study countries, there are no formal national innovation systems’

policies, although Kenya’s STI Policy comes closest to what could be a national

innovation systems’ policy. While there are separate policies dealing with for

example ICT infrastructure or foreign investment, these policies are not tailored to

each other, and there appears to be little cooperation between the Ministries

responsible for implementing the separate policies. As a result, innovation in the

ICT sector seems to be influenced by policies on each of the separate factors that

are considered as part of innovation systems (i.e. R&D, openness to trade and FDI,

ICT infrastructure, skills and education, access to finance etc.).470

A first issue that needs to be discussed in the context of national innovation

systems concerns the process through which new knowledge that can be used for

innovation is acquired. In this regard, the national innovation systems’ approach in

developing countries places a strong emphasis on ITT as a mechanism through

which countries can attract new knowledge. Literature on ITT focuses strongly on

the channels through which knowledge can be attracted – trade, investment and

goods – and much less on the broader concept of ‘outside sources’. Interestingly,

in the three cases studied, knowledge was not acquired through these three

channels through which knowledge is said to flow; instead, many developers

acquired the required knowledge independently via sources that are freely

available on the Internet, a process that seems to be hardly touched by policy. For

example, the LinkNet team found the knowledge needed regarding building

networks and their billing system online, at forums related to programming of

such networks and systems. The three channels through which knowledge and

information can flow all require some form of cooperation between firms;

however, external information can also be acquired without such cooperation. For

knowledge acquisition independent of other firms, the Internet is proving to be a

vital medium. Various benefits from the use of Internet have been identified in

literature, such as obtaining understanding through discussion in forums and

groups, availability of textbooks and manuals, and through studying the source
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code of open source software (see chapter 4).471 These types of sources proved to

be of vital importance for the LinkNet team and for the developers in the various

innovation spaces in Kenya, where online sources are being used to expand their

knowledge on technical issues. The overall approach in this has been to search

online for potential software solutions that are subsequently tested and compared

regarding their advantages and disadvantages, after which the most appropriate

solution is explored more in depth, based on, for example, manuals, tutorials,

groups and forums, to understand the technology and its application/operation

and how it can be used for the purpose envisioned. Then, the knowledge acquired

online is implemented and used to build the application or service. In this regard, it

is the openness and outward perspective of the developer or software business

through which technological knowledge is acquired, and not so much through

collaboration with an external partner.

The type of application or service is developed by a starting enterprise appears

to be not that relevant; the main thing for an application or service to be

successfully exploited seems to be that it addresses a need in society in an

effective and attractive way, which will persuade people to start using the

application or service. What is therefore important is that developers not only have

good technical skills, but also have a good understanding of the market in which

they want to operate and of the needs of their potential customers. For example,

Zambia was one of the last countries in Sub Saharan Africa to be connected to the

fiber optic cables. Macha was, like many other rural villages, for a long time

outside the reach of communication technology, which was identified by LinkNet

as a need to be addressed. In Ghana, Esoko addressed the need among farmers to

have access to price information. M PESA also addressed a need – that of the lack

of way through which people could send money to family members in rural areas,

which at the same time created new opportunities for starting ICT businesses to

‘ride’ upon the back of this platform (i.e. develop applications with new services

that are connected to and/or make use of M PESA).

In sum, what can be concluded at this point with regard to the national

innovation systems’ approach that has been advocated widely is that in the ICT

sector in the three case study countries, at first sight, the various factors that are

considered part of a national innovation system may be weighed differently from

the claims made in the national innovation systems’ literature. For example,

acquisition of knowledge in ICT seems to take place less through the channels that

have been identified in the literature (‘push’), which are influenced by a country’s

openness to trade and FDI, but more through a ‘pull’ process connected to an

active and open attitude of the developers themselves. Also, innovation processes

seem to be inspired particularly by necessity, i.e. the needs of the market.472 More

specifically, software products and services that address a certain demand or need
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in the market and that allow for it to be used on all types of mobile phones, not

only smartphones, appear to be more successful than those that focus less on this

need – a finding that, although this may seem as a logical or natural thing, must be

pointed out explicitly, as this has been argued by various interviewees as being

central to the success of their innovations.473 Finally, the case studies show that

newly developed products and services are often built on services provided by

large established (multinational) companies (i.e. hardware producers and mobile

network operators). For example, in Kenya, many new mobile applications have

been developed that in one way or the other are connected to the mobile payment

system M PESA, either by allowing M PESA payments to be part of their

application, or by providing specific services for specific groups that were not

addressed by M PESA. This development is not necessarily a bad thing, if adoption

of the technology takes place and new products are developed that take into

account local circumstances and specific needs. However, at the same time, one

can also argue that the strength of these established companies determines the

opportunities for starting local software businesses. Moreover, it must be noted

that, because these applications are often connected to services such as M PESA,

part of the income generated through such applications will go to the established

companies as a fee for using their platform or service.474 These two issues show a

relatively large dependence of starting ICT businesses on established companies,

which points out the need to include the influence and strength of such

established companies into a national innovation systems approach when it

comes to ICT.

3.6.2 Infrastructure

A first observation that needs to be made is that the infrastructure needs of

software developers relate mainly to Internet infrastructure; their software and

applications are often developed for use on mobile phones, but the development

of this software and applications and the online knowledge acquisition connected

to this is done via computers and over the Internet. As such, mobile phones and

the mobile network are needed for successful exploitation of the software and

applications, but for the innovative process, computers and a quick, reliable

Internet connection are needed.

In general, it appears that the focus in ICT and infrastructure policies in the

three case study countries, although on paper encompassing all ICTs, is in practice

focusing mainly on mobile communications technology (i.e. use of mobile phones

and applications). This can be explained by the fact that mobile Internet is growing

much faster than normal Internet, evidence for which can be found in the statistics

on the three case study countries. At the same time, it must be noted that the

                                                 
473

For example, interview 1020110419, 1420110503, 2320110622, 3120110718, 3220110718,

4020110816.
474

Interview 3720110719, 5320111006, 5420111006.



CHAPTER 3

99

potential of mobile phones is not yet used to its optimum, in that there is still more

focus on making phone calls than on data services, delivered via mobile phones.475

Consequently, more growth could potentially be achieved in the mobile market

when this focus shifts towards data services. Development of ICT infrastructure

has been acknowledged to be vital for growth of the ICT sector, and efforts have

been made to expand the level of infrastructure available in the three case study

countries. However, at the time of writing, there have been hardly any concrete

incentives stimulating private sector participation in the development,

management and operation of ICT infrastructure projects, and as a result, growth

of the ICT sector in the case study countries is hampered.

In Zambia, ICT infrastructure appears to be focused mainly around the large

cities. Although ZESCO is working on expanding the national fiber optic backbone,

its efforts have not yet reached far enough to connect all rural areas. Instead of

waiting for ZICTA, ZESCO or the MNOs to connect their village (under the

universal access program), LinkNet developed an alternative to the lacking means

of communication and connected their own wireless local area network (WLAN) to

a VSAT satellite connection. The infrastructure is based on a concept called ‘mesh

networking’, which is said to be a highly sustainable solution for wireless

networking, which can potentially be an interesting solution in particular for rural

areas in developing countries.476 In this, LinkNet functions as a last mile ISP,

providing end users in Macha and other villages with Internet connectivity. As

discussed in section 3.3.3, the costs of a satellite connection are generally very

high.477 However, because the fiber optic backbone has not yet reached far

enough into rural areas, LinkNet had to choose for the more expensive option of

satellite connections in their rural Internet solution, instead of providing last mile

connections to the fiber optic backbone.

One of the interviewees has argued that Kenya is leading Africa in the field of

ICT. He has argued that Kenya is ahead of countries like Nigeria because of the

availability of high speed Internet, and that it is ahead of South Africa in terms of

innovation, even though South Africa’s infrastructure is better.478 This interviewee

identified four alleged game changers in the ICT sector in Kenya:

1. breaking the monopoly of mobile network operators, through which there was

greater access to mobile phones;

2. mobile money, through which everyone with a mobile phone could start

banking;
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3. the landing of the fiber optic sea cables, providing the country with high speed

Internet access;

4. incubators such as the iHub and NaiLab, that bundle these development and

provide for access to new possibilities for starting ICT businesses.479

Another interviewee at a Kenyan private equity finance company argued that

startup companies generally face similar challenges, one of which is access to

infrastructure.480 Again another interviewee argued that the only way that Kenya

would be able to attract more investment and create economic growth is by

improving infrastructure; this interviewee argued that “with the right

infrastructure, areas that are now not profitable can be profitable in ten years.”481

Such statements show the importance that is being attached to the availability of

and access to infrastructure in order for ICT to fulfill its promise as a key factor in

creating economic growth.

In Ghana, it has been argued by some that the available infrastructure is

sufficient for the sector to take off.482 Others have argued that Internet bandwidth

capacity is currently low and relatively expensive, and that outside the cities,

infrastructure is generally poor, but that it is the responsibility of the private sector

and schools to help push this to a higher level as government projects in this

regard are not doing so well.483 It has been argued in this regard that the reliability

of infrastructure is one of the biggest challenges for starting ICT businesses.484

In sum, it appears that in the three case study countries, efforts are being made

to expand ICT infrastructure throughout the country, although they are not

necessarily sufficient. It has been argued that regulatory approaches focusing on

growth in the national ICT sector can either focus on the supply side or on the

demand side. In the three case study countries, it appears that the focus of policy

and regulation is mainly on the supply side, focusing on building infrastructure and

leaving the actual use of the infrastructure to the market. Based on the case

studies, it appears that such efforts regarding the availability of infrastructure

could be larger, i.e. more investment and creating incentives for the private sector

to also roll out to rural areas. On the demand side, government efforts could focus

on purchasing more locally built software products, which would express faith in

the domestic ICT sector. Such actions could be included in ICT policies. In addition,

implementation of ICT policies seems to be slow and often inefficient, leading to a

continuing lack of capacity and high prices. To address this need, in Kenya, but

also in Ghana, incubator and innovation centers are providing startup software

companies with access to infrastructure and facilities. Next to the provision of

incubation services, the availability of stable and high speed Internet is considered
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to be one of the key advantages of such centers.485 Incubators seem to be a highly

useful mechanism to address infrastructural needs in a fast and efficient way: work

space and high speed infrastructure is generally provided for, which can be used by

starting businesses. This way, these starting businesses do not have to arrange this

for themselves, and infrastructural facilities in such incubators appear in practice to

be much more stable then when arranged individually.

3.6.3 Human capital

As was explained in section 3.4, human capital, or the level of education measured

through enrollment and years of schooling, is considered to be one of the key

factors contributing to technological progress. However, such figures do not

necessarily represent the actual level of human capital in an economy, but merely

the amount of investment in human capital.486 Although human capital affects the

speed with which new technologies are taken up in a country, numbers or the

amount of investment in this do not necessarily equate to the skills or capital

available.

The level of skills and capacity in the ICT sector in the three case study

countries appears to be inadequate. Even though the three countries have

included capacity building in their national policies as one of the key focal points,

current implementation efforts appear to be insufficient, and there is still an

enormous gap between formal education and the needs of the private sector. The

ICT sectors in the three countries are growing rapidly, but skills and capacity, both

with regard to a basic level of understanding on how to use ICT and the level of

being able to develop ICT enabled services, appears to be lacking. A number of

interviewees noted that there is a gap between what students learn in universities

and the actual needs of the market; often, university programs focus only on

technological training, and courses on law and the business ecosystem are often

lacking.487 In some cases, such training is picked up by the established companies

that hire the young graduates to work for them. For example, Esoko organizes

weekly training sessions both on technology and on doing business in order for

their staff to be better accustomed to working in a business environment.488

Incubators seem to also play a major role in filling this skills gap. It has been argued

that graduates from IT programs often have sufficient skills to develop a new

product, but are lacking business skills, which is generally the focus point of the

incubators.489

Although there are various ICT training programs offered in Zambia, there are

insufficient people with ICT related skills, while at the same time, the various
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education and training institutions do not have enough capacity to increase intake

and output numbers of ICT graduates. Although this need is addressed in the

national ICT Policy a heavy burden is being placed on the private sector to address

this need (and also that of infrastructure development). However, without the

necessary incentives, the private sector will not be stimulated to actually do so. A

recent study on the business environment in Kenya showed that students

graduating from university are often not ready to work in an actual business

environment, and that there appears to be a skills gap between what students

learn in universities and the needs of the market.490 A similar situation can be

found in Ghana.491

As a result of this gap, especially in the ICT sector, human capital development

often takes place outside formal structures, as there are relatively few suitable

training programs currently offered by universities or private training institutions.

Firstly, when looking at the way in which the software developers have acquired

the knowledge, one finds that all show a combination of both formal technological

education, providing basic knowledge, and self taught in depth knowledge, for

example by using books, Internet tutorials and groups and forums to understand

the technology and its use. Programs offered in universities often only equip

students with general knowledge, without offering in depth training in, for

example, the various programming languages. One sees, moreover, differences in

human and financial resources between public and private universities, in that

private universities have more resources available to educate their students.492 In

addition, many of the universities that offer programs in computer science,

programming, and the like, often focus solely on the technology itself. However,

there is a huge difference between developing an application or service in a study

environment or in a business environment. Once students start working with a

technology, i.e. programming language, and start developing their own

applications and services that they want to introduce into the market, they also

need a thorough understanding of the business ecosystem, i.e. finance, law,

marketing, which are all not so prominently present in technological education.493

Several interviewees have in this regard pointed out that there appears to be a

huge gap between what students learn at universities and other formal training

programs and the needs of the market.494

LinkNet is a clear example of this development. It is interesting to see that

LinkNet battled and circumvented these issues by training their own staff, who

initially had no more than high school education. The first LinkNet employees

received training in basic ICT skills, teaching them how to use ICT and how to

benefit from them. After this, they acquired more skills and knowledge

independently, mainly by searching on the Internet for solutions to the technical
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problems they encountered. They discovered a solution to one problem that was

initially developed by the Meraka Institute in South Africa, after which they

participated in a hands on training workshop to better understand this solution.

The problems that were encountered while implementing the network and their

found solutions were communicated back to the Meraka Institute, so that the

Institute and others would benefit from it. For example, the solution provided by

the Meraka Institute included only an open source software solution for network

management. When LinkNet staff members wanted to combine this with another

open source software solution that they found and studied providing a billing

system, various problems were encountered with regard to interoperability, and in

the end, the LinkNet team stripped the two software solutions to their core, after

which they built a software solution that solved these problems. Interestingly, all

these developments took place without any role for law, policy or regulation. No

incentives were given to LinkNet to expand their capacities to understand, use and

further develop the software solution. All the expansion of LinkNet took place

outside the recognized educational structures, by in house training of new staff

members and providing them with both the necessary knowledge and practical

experience in how to run a network as that of LinkNet.495

In order to address the above mentioned skills gap, the Kenya ICT Board has

been striving to create Centers of Excellence together with eight universities in the

country, through which university level training is given to IT students with the aim

of better preparing them for working in the Kenyan ICT sector.496 It has been

argued by a representative of the ICT Board that Kenya’s main focus should be on

pushing out more students that are ready for the market, as this will attract more

foreign firms to come to Kenya, which will build Kenya’s ICT sector and stimulate

innovation.497 Also in Ghana, a skills gap can be identified. As many technical

schools already lack the resources to provide their students with computers to

work on, the knowledge level of students coming out of these schools is often

relatively low, both with regard to the technology as with regard to business

skills.498

In all case studies, particularly in Zambia and Kenya, one sees an important role

for trial and error. Entrepreneurs usually try various ideas before finding one idea

that actually becomes a success. For example, John Karanja has argued that he

has developed many services and also started many businesses but these earlier

ideas all failed to become a success.499 In spaces such as the iHub, but also in

schools such as MEST in Ghana, business, legal and financial skills are being shared

by the developers amongst themselves.500 What these spaces also have in
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common is that they provide office space and facilities for ICT startups to enable

them to grow their business. Furthermore, they frequently invite experts in the

field of technology, business or law to provide training.501 These trainings are

usually hands on and participants start applying the new knowledge on the spot

and include it in their own business setup and creation of applications. Learning

from their peers and the mistakes they have made seems to be another way for

young techies to gain knowledge about software development and

entrepreneurship. Incubators, but sometimes also companies,502 facilitate this

learning by bundling this knowledge and enabling peer sharing of knowledge. It

seems that the software developers have relatively little problems getting the

technological part right, but then struggle to get the business aspects of their new

company right, and having started various companies and ideas before finding

something that works seems to be more rule than exception.503

Yet, many software developers consider technological knowledge to be vital

for success; they aim to make the best possible, high quality product, which they

believe will be successful because the product is a good product. If their own

knowledge and capacity turns out to be insufficient, it has been argued that

collaboration and networking is a key source for companies to create knowledge

and innovation.504 In all case studies, the Internet appeared to be a vital medium

for knowledge acquisition and human capital enlargement. Various benefits from

the use of the Internet have been identified in literature, such as obtaining

understanding through discussion in forums and groups, availability of textbooks

and manuals, and through studying the source code of open source software.505

These types of sources proved to be of utmost importance for the LinkNet

developers and also for developers in the incubators in Kenya. The overall

approach of these developers in the development of their software has been to

search online for potential software solutions that have subsequently been tested

and compared regarding their advantages and disadvantages, after which the

most appropriate solution was explored more in depth, based on, for example,

manuals, tutorials, groups and forums, in order to understand the technology and

its application/operation and how it could be used for the envisioned purpose. The

online acquired knowledge was then implemented and used to build the

application or service. In this regard, it is the openness and outward perspective of

the software developer or business through which technological knowledge is

acquired, and not so much through direct collaboration with an external partner.

Although literature acknowledges the Internet as a supportive source of

knowledge, its role in the case studies appears to be much larger than merely a
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supportive source of knowledge. Access to the Internet is rather a key factor in

knowledge acquisition and human capital building, without which one could

wonder whether the case studies would have existed in the first place.

Summarizing, with regard to human capital in the ICT sector in the three case

study countries, it can be argued that statistics with regard to number of years

spent on schooling and investments in education are considered to be relatively

low. However, this does not necessarily say much about the actual human

capabilities in the country; although low statistics would imply that there is

relatively little innovation or take up of acquired technology, these numbers seem

to not incorporate the actual growth and technological capacity of the software

developers in the case studies. More precisely, innovation appears to take place

irrespective of the channels that are often considered to be indicative and relevant

with regard to ITT and absorptive capacity, but more through informal processes,

i.e. through learning by doing and learning from peers, through trial and error, and

through active acquisition of knowledge online, often facilitated by the services

provided by incubators. For these reasons, ICT infrastructure is the essential

prerequisite for the acquisition of knowledge, as it creates the possibility for

developers to connect and interact.

3.7 Conclusion

Developing the ICT sector and stimulating innovation in this sector appears to

require a comprehensive approach that goes beyond the requirements of the

single factors and involves various factors such as infrastructure, human capital,

(foreign) investment, private sector development and regulation. The literature in

this area has attributed a certain amount of weight to each of these factors, but for

some of these factors, their actual weight in practice, in the context of the three

case studies presented here, differs notably from what the literature assumes.

Firstly, in literature, an important role has been claimed for infrastructure. It

has been argued that infrastructure related to ICT can help improving productivity

and economic growth.506 This assumption appears to be valid in the three case

study countries, particularly as (ICT) infrastructure appears to be a vital medium for

knowledge acquisition and human capital enlargement, which can lead to more

innovation and ultimately economic growth. It must be noted in this regard,

however, that all three case study countries have developed ICT policies

emphasizing the importance of ICT for economic growth in their country, but

these policies are not always implemented sufficiently or adequately, and there

are, for example, hardly any concrete incentives stimulating participation in the

development, management and operation of ICT infrastructure projects in the

three case study countries. ICT is often focused around urban areas, with limited,

but growing capacity, and at relatively high prices. Consequentially, in Zambia,
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LinkNet has developed an alternative solution to the lacking means of

communication. Incubation centers in Kenya and Ghana have also recognized this

need and jumped into the current gap by providing starting businesses with

working space and access to high speed Internet.507 This approach focuses on the

supply side of ICT infrastructure, and is one for which regulatory support could

potentially be beneficial (e.g. stimulating or funding the start of incubators). Other

regulatory support on the supply side of ICT infrastructure could incentivize private

parties to invest in the rollout of infrastructure, for example in Ghana, where the

NCA leaves the development and growth of the ICT sector to a large extent in the

hands of the private players, or make such roll out a government project, as is for

example being done by ZESCO in Zambia and the CCK/Kenya ICT Board in Kenya

(although this only concerns the national backbone; the fiber optic sea cables are

privately owned, and the MNOs are rolling out their own cables as well). On the

demand side, governmental support could add to the demand for products and

services by implementing (locally developed) e government, e health, e education

etc. projects. More generally, by improving implementation of the currently

available ICT policies, the potential benefits of infrastructure may become visible

sooner.

Universal access seems to be constrained particularly by limited infrastructure

and high prices for the available infrastructure. Universal access policies seem to

focus mainly on the availability of telephones, particularly mobile telephony, and

not necessarily the Internet. Although mobile telephony penetration seems to be

growing strongly in the three case study countries, this is much less the case for

the Internet, leaving potential beneficiaries often with very limited access to the

Internet. In this regard, universal access policies could focus more on growing

Internet infrastructure, as this may stimulate innovation in and growth of the ICT

sector.

Secondly, in the literature, large emphasis has been put on the importance of

human capital. The case studies show that a distinction should be made in this

regard between formal education and training. Capacity building indeed seems

necessary for the growth of the sector, but such capacity building does not

necessarily take place through formal education and degree programs. More

specifically, in the three case study countries, a gap can be identified between

what students learn in universities and the actual needs of the market.508 For that

reason, one could question whether investment in formal ICT education would

indeed be the best approach towards capacity building. Often, in formal

education, there is a large emphasis on theoretical education, evidenced for

example by the courses that are offered in such programs, which often focus solely

on the technology itself and only provide basic knowledge of the various

programming languages, without offering training in other skills that are

necessary for understanding the business ecosystem in which many of the newly
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graduates will start working (e.g. finance, law, marketing).509 In order to bridge

this skills gap between education and the needs of the market, capacity building

needs to have a strong practical component and a focus on the concrete needs of

the market. Additionally, such capacity building needs to be able to keep up with

the rapid technological changes that occur particularly in ICT. However, especially

in the context of absorbing acquired ICT knowledge, the case studies show that a

large part of capacity building is self taught through online sources and tutorials,

and that learning takes place mainly by doing, from peers, and through trial and

error. For these reasons, focusing on reforming formal ICT education may not be

the best option to build human capital in the sector, as such formal education

programs may not be able to keep up with the rapid technological changes that

are inherent to ICT. Instead, the services and facilities provided by the various

incubators both in Kenya and in Ghana appear to be particularly helpful in bridging

the above mentioned skills gap, allowing for learning by doing and learning from

peers, and enabling starting businesses to expand their business. Such advantages

are not easily offered by formal education programs, given the speed of the

innovation cycle. This suggests that, contrary to what is advocated in the

literature, human capital building strategies in the ICT sector should be focused

less on formal education and more on solutions (e.g. incubators) that combine

technical and business training with the possibility for learning by doing, and

access to infrastructure and other facilities.

In addition, the case studies show a difference in importance attached to the

key prerequisites of innovation systems that have been identified in literature. As

argued above, ICT infrastructure and skills building appear highly important

whereas formal education appears less important. The possibility for firms to

interact with and to learn from each other is also important, although this often is

not a formalized R&D cooperation process, but takes place on a more informal

level at incubators and shared work spaces. With regard to foreign investment in

the sector, the case studies show that this is important but not necessarily as a

channel of knowledge acquisition. However, investment could help to build

infrastructure and grow the sector. As will become visible in the remainder of this

dissertation as well, knowledge acquisition and innovation in the ICT sector seems

to take place more independently of foreign investment than in other sectors,

whereby an active attitude of developers in searching (online) for the knowledge

they need and the development of a product or service that addresses an actual

need in the market appear key factors.

Consequently, one could argue for a stronger emphasis on the importance of

Internet facilitating infrastructure, which would be beneficial to the level of human

capital and innovation in a developing country. At the same time, however, these

knowledge acquisition processes as they have been found in the case studies

indicate that there is a need for more technological training, related to the above

mentioned skills gap. In order to close this skills gap, emphasis on practical training
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might be more beneficial than enlarging the investment in formal education

programs, when it comes to starting businesses in the ICT sector, particularly if

such emphasis is combined with more investment in ICT infrastructure.

Current challenges in the three case study countries seem to be related to the

availability and the price of access to the infrastructure, particularly Internet

infrastructure. Expanding infrastructure could not only lead to lower prices, but

also to more opportunities for innovation and the development of new products

and services, for example by domestic SMEs. Governments can support domestic

SMEs in the ICT sector for example by purchasing e government, e health and e

education products and services from domestic businesses, thereby increasing the

demand for products and services that are made locally. At the same time, ICT

products and services encompass a much larger potential than simply the actual

products; they can be tailored to aid each sector in a country’s economy, as they

allow easier access to knowledge and information, which could potentially lead to

changes in the development of new and/or improved products or services in

sectors other than the ICT sector, based on more possibilities to access new

knowledge. Law’s role in this could be seen as facilitative, i.e. enabling and

structuring the processes of infrastructure (e.g. by regulating competition in the

development of ICT infrastructure) and capacity building without necessarily

having a strong direct steering involvement in such processes.

There is no doubt that the ICT sectors in the three case study countries are

growing fast and that potential opportunities abound. However, what seems

critical in this is an expansion of the available infrastructure, combined with

capacity building. Capacity building should specifically focus on the needs of the

market, for which incubators seem a useful instrument. In this, the case studies

indicate that improved ICT infrastructure will also help build capacity in the ICT

sector, as developers can more easily find and acquire new knowledge through

better infrastructure.

Infrastructure and human capital have been introduced in this chapter as

prerequisites for innovation. In the national innovation systems’ approach, they

have been embedded as prerequisites and key part of innovation systems. Other

factors that have been found as important in this approach include R&D (which is

generally measured through the number of patents in a country), contracts, access

to finance, and legal enforcement, which are all factors through which

collaboration and knowledge sharing can be stimulated. In the chapters that

follow, these other factors will be discussed, in order to create a more complete

picture of how they influence absorptive capacity in the ICT sector. In the

conclusion of this dissertation, these discussions will be reconnected again and a

discussion on the possible design of a comprehensive national innovation system

will be given.
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Chapter 4

Intellectual property rights

4.1 Introduction

Intellectual property has been widely claimed as an important legal instrument for

economic growth.510 Whereas tangible assets are protected by law against

infringements by others, so are also intangible assets protected through a body of

intellectual property rights (IPRs).511 Through the system of IPRs, ‘creations of the

mind’ are protected with certain exclusive rights by various legal mechanisms,

such as patents, copyright, database rights, and trademarks. These creations of

the mind could potentially play a key role in long term economic growth and

development. By monetizing creations of the mind, they can be used as an asset in

economic processes. IPRs are the principal legal instrument for this monetization

and the topic of this chapter. Through protection of creations of the mind by

means of IPRs, the existence and importance of a ‘knowledge based economy’ is

acknowledged in which knowledge is considered as an asset that plays an

important role in the creation of wealth.512 However, it need not necessarily be

that the effects of IPR protection are the same in developed and developing

countries. More specifically, the usefulness of IPRs in development processes in

developing countries is not undisputed, and their exact role in these processes is

not clear. There has been considerable debate on the impact of IPRs on economic

growth and development, and IPRs have become one of the main points of

discussion in the mainstream development debate.513 In this chapter, discovering

the actual role of IPRs in the innovation process in the three case study countries is

central, with the ambition of clarifying if and how IPRs have influenced the process
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of technology absorption in the field of software in the selected cases. It has been

argued in this regard that

“many people have started to question the relationship between

knowledge, ownership and innovation. Alternative approaches to

innovation, based on sharing, open access and communal innovation, are

flourishing, disproving the claim that innovation necessarily requires

patents.”514

Consequently, several questions have emerged over the last few years as to how

to protect software within the IPR system. In general, software is protected under

copyright, but there is a tendency, led by developments in the U.S., towards

allowing patents on software. In section 4.2, these three debates (the debate

regarding IPRs in developing countries, the role of IPRs in absorptive capacity, and

the complexities of IPRs in this modern digital era) are discussed more deeply, in

order to be able to position this research in those debates.

IPRs are territorial mechanisms, meaning that each country or region

establishes its own criteria under which it defines and protects creations of the

mind.515 At the same time, however, because trade and knowledge flows have

become more and more international, leading to bilateral, regional and

multilateral negotiations on IPRs, resulting in a fragmented and complex system,

international legal norms for the protection of IPRs have been developed, which

include minimum standards that are equally valid for all countries that are

signatories to these standards. The Agreement on Trade Related Intellectual

Property Rights (TRIPS Agreement) is the most important agreement in this

regard. In section 4.3, the focus will be on the international IPR system and an

introduction will be given to the legal mechanisms available to protect software.

In section 4.4, an overview is given of the national IPR mechanisms of the three

case study countries. Section 4.5 contains a discussion of the role of IPRs in ITT and

technology absorption in the context of the case studies. In this discussion, the

focus is on transfer of software related knowledge, and the emphasis will be on

the role of the national IPR regimes in the three case study countries. More

specifically, the different phases in technology absorption are addressed

separately, both from the perspective of the local African innovator and of the

external actors (for example, MNCs in the process of acquiring technology,

networks and incubation centers for the inventive step and trading partners

related to exploitation). In section 4.6, this chapter is ended with a conclusion.
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4.2 Complexities in IPR protection

4.2.1 Introduction

Although the term ‘intellectual property’ has been introduced relatively recently,

the concept that it embodies can be traced back far into history. Already in the 16th

and 17th century, written intellectual property laws and privileges were established

as a tool to control particular intellectual goods and the printing industry.516

Although patents, copyrights and trademarks were not yet protected as such,

protection was offered to, for example, tribal or religious signs and customs, not

only in northern societies, but also in the South.517 It has been argued that the

foundation of modern IP law was formed in the 17th century through the theory of

John Locke.518 His key idea with regard to property is that whatever a person

creates with his own hands must also belong to this person. Locke has argued that

“for ‘tis labour indeed that puts the difference of value on everything.”519 Property

is thus based on a value adding effort to an object. When interpreting this

argument in the light of ideas and creations of the mind, for an idea to become

intellectual property, a labor process must take place that adds economic value to

the idea.520 This value is translated in the modern IPR system, for example, by

requiring an invention to be ‘useful’ and industrially applicable in order for it to be

patentable, and by requiring ideas to be expressed in the broadest sense of the

word before they can be protected by copyright.521 The concept of property has

thus been attached to ‘creations of the mind’ – intangible goods – in order to be

able to attach economic value to them and to stimulate their creation and

diffusion.

Over time, international trade became more and more important, which led to

the development of an international system for the protection of IPRs with

minimum standards that every country is expected to uphold, with the TRIPS

Agreement of 1994 as its core document. A discussion of the TRIPS Agreement

and its requirements will follow in section 4.3. At this point, it is important to note

that this international system is not static or fixed. As new technologies are being

developed, the need for their protection has grown as well. Awareness of the legal

complexities surrounding these new technologies is necessary to understand the

specific complexities that this research addresses. This section will discuss three

key debates relevant for this research: the debate regarding IPRs in developing

countries, the role of IPRs in absorptive capacity, and the complexities of IPRs in

this modern digital era.
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4.2.2 IPRs and developing countries

4.2.2.1 General

In the context of the relationship between IPRs and economic growth, two

functions of IPRs can be distinguished: their role with regard to the individual that

produced new information, and their role with regard to this individual’s

relationships and the market.522 Firstly, IPRs grant the holder of such rights the

exclusive right to their work. The costs of the creative process are born by the

creator, who, through IPRs, can also reap the benefits of his creation; IPRs grant

the creator the right to do so exclusively. Through IPRs, monetary value is

attached to knowledge, making this knowledge thereby suitable for trade and

profit making. This is done by transforming knowledge into a scarce good.523

Because of these (artificial) conditions of scarcity, knowledge is transformed into

something that others are no longer allowed to use, who are then willing to

exchange money for using this knowledge. Secondly, IPRs determine how the

exclusive rights of the creator are reflected in relationships, both in the market and

in society. Maskus has argued that there are broadly speaking three main reasons

why the market needs protection of knowledge as property. First, by granting the

holder of IPRs the right to exclude others from using and exploiting the

knowledge, IPRs prevent imitation and free riding by a copier.524 Second, IPRs

may be used to reduce transaction costs for bringing new technologies to the

marketplace,525 on the one hand because bringing a technology to the market

might include revealing (part of) the knowledge embodied in it (for example

through the publication of the patent), and on the other hand, because of

marketing costs and complementary services such as product warranties.526 These

types of cost are born by the innovators, and IPRs guarantee them monetary

rewards for introducing their innovations to the market. These two arguments

refer to IPRs as innovation instruments. A third reason for IPR protection is,

according to Maskus, an information problem. Without IPR protection, more

specifically, without trademark protection, consumers would face serious

uncertainty about whether the product they want to buy is genuine or a low

quality copy.527 This argument sees IPRs as a market instrument. Trademarks are
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in essence different from the other IPRs because of their market orientation

although in their functioning they work similarly to IPRs because of their

exclusionary character (see further section 4.3.2.6). In these three arguments, a

clear distinction is thus visible between protection of the innovation and

protection of the (consumers in the) market, the latter of which is done through

trademarks. IPRs are thus said to provide (monetary) rewards to diffuse new

creations and/or technologies and the knowledge they embody for the benefit of

society, and as such, they form a necessary and integrated element of the modern

knowledge based economies in developed countries. In sum, the rationale behind

IPR protection can be found in the idea that stronger IPRs are said to provide

greater incentives for innovation both with regard to the technological

development of the product as to its exploitation on the market.

4.2.2.2 The development debate

In the development debate, IPRs are frequently brought forward as being one of

the cornerstones of modern economic policy and a catalyst for development. They

are said to be an important instrument for creating sustainable development in

developing countries, particularly in the context of the modern knowledge based

society.528 However, at the same time, when looking at the various sources

discussing the importance of IPRs, one cannot but notice that some authors seem

to discuss developed and developing countries in the same manner – whatever

works or has worked for developed countries is assumed to also work for

developing countries. This dissertation is not the place to fully unravel this debate

or to establish once and for all whether IPRs are or are not beneficial to developing

countries. It is important, however, to acknowledge the existence of this debate,

as there are many different perspectives and interests involved and their

influences on national practices in developing countries. It is also important to

distinguish within this debate between economic growth and development; more

specifically, although it is a commonly accepted view that IPRs are beneficial to

trade, innovation and economic growth, they are not necessarily also (directly)

beneficial to development.

Broadly speaking, there are two key arguments that are commonly put

forward to make the case for the benefits of IPRs for developing countries: firstly,

that stronger IPRs might help developing countries in attracting more foreign

investment into their countries which could lead to technology diffusion by

creating better access to foreign technologies; and secondly, that IPRs could
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potentially boost domestic innovation by protecting this innovation through

patents, trademarks, copyrights etc. – two presumptions that are both said to

have a stimulating effect on economic growth. The first argument has been said to

have led many developing countries to update their IPR legislation in order to

attract more foreign technological knowledge.529 With regard to the second key

argument regarding the benefits of IPRs for developing countries, WIPO has made

a strong case in favor of particularly copyright protection in developing countries.

They argued that

“copyright, if effectively implemented, serves as an incentive to authors

and their assignees (the publishers) to create and disseminate knowledge. It

is something that society must necessarily accept if it wishes to encourage

intellectual creativity, to ensure the progress of the sciences, the arts and of

knowledge in general, to promote the industry using author’s work and to

render it possible to distribute such works in an organized manner among

the widest possible circle of interested persons. The concept of copyright

needs, therefore, to be understood, developed and propagated nationally,

in the interest of economic, social and cultural development.”530

A more skeptical perspective regarding the benefits of IPR protection in

developing countries can also be heard. Three key problems in this regard can be

identified: firstly, IPR minimum standards are based on the stronger protection

regimes of the developed world, which, according to developing countries, impose

relatively heavy burdens upon them, which are, at their stage of development,

hard to live up to; and secondly, connected to the first problem, developing

countries lack case law and interpretation of certain concepts in those

international IPR standards. With regard to the first critique, many developing

countries believe that TRIPS “was forced upon them by their economically more

powerful trading partners and that this move towards harmonization of patent

and other IPR policies serves the interests of the North at the expense of their

own,”531 as stronger IPRs will strengthen the market power of companies in the

developed world and consequently raise prices in developing countries.532

Developing countries thus show some reluctance towards strong(er) IPRs, because
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they see the likely negative side effects, for example with regard to the limitation

on the ability to engage in reverse engineering, imitating and copying.533

Connected to this first problem is the concern regarding the lack of meaning of

many of the concepts in international IPR agreements, such as the TRIPS

Agreement. In developed countries, there is a vast amount of jurisprudence

explaining concepts like ‘new’ and ‘non obvious’. Developing countries do not

have such a body of jurisprudence, as these and other concepts only became

relevant in a national context after accession to international agreements, “rather

than the working out of ideals about the [IPR] system emanating from the

individual countries themselves.”534 Thirdly, another heard critique regarding IPRs

in developing countries is that they could potentially limit economic growth by

hindering free ITT and potentially also innovation in technology receiving

countries, as innovation is often a process of building upon prior creations. If those

prior creations are not freely available, the innovative process could potentially

stagnate.535 These three issues are often brought forward by developing countries

as arguments why they cannot uphold their obligations derived from the TRIPS

Agreement.

4.2.3 IPRs and absorptive capacity

4.2.3.1 Introduction

As was noted in the introductory chapter, absorptive capacity refers to the ability

of (developing) countries to ‘take up’ acquired foreign technology, and to adapt it

to local conditions and needs. Three stages can be identified in this: the acquisition

of technology, the inventive process, and exploitation of the new product. In the

first stage, that of acquisition, the emphasis lies on the relationship between

technology supplier and technology receiver. It is at this stage that ITT takes place.

The technology supplier can be encouraged to enter an ITT agreement through

various incentives, for example financial incentives and tax breaks, but also

through ensuring effective enforcement of his rights. The inventive process, which

is the second stage in the process of absorbing technology, generally takes place

in company. However, through collaboration with for example peers, external

relationships can become relevant here as well. Finally, when the newly invented

product is introduced into the market, relationships with trading partners are

established, and in these relationships, the innovating company will want to see its

product protected. It is particularly in these various inter firm relationships that

IPRs seem relevant; IPRs determine what is and is not allowed in the interaction

between two parties. This section deals with the influence and role of IPRs, both
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on what happens in company for the innovating enterprise, and with regard to his

relationships with external parties in the three stages of technology absorption.

4.2.3.2 Acquiring foreign technology

Companies in developing countries depend highly on access to foreign

technologies.536 When they do not have sufficient resources to create their own

innovations, riding on what has developed elsewhere can be beneficial, and is

certainly not uncommon.537 In general, they can benefit from foreign technologies

in two ways: on the one hand, it saves them duplicative costs of R&D, as it

eliminates the need to ‘reinvent the wheel’; on the other hand, access to foreign

technologies might be beneficial to a country’s own innovative capacities, as the

country can learn from and build upon the acquired technology. The rate of

innovation based upon acquired technology, in this regard, depends on a country’s

ability to absorb the transferred technology. Acquisition of technology is also said

to be influenced by the IPR regime in the technology receiving country; more

particularly, IPRs are said to influence what type of technology is transferred and in

what way. This section discusses the complex relationship between the (foreign)

technology supplier and the technology receiver in a developing country and

considers the way(s) in which IPRs are said to influence this relationship. As the

process of technology transfer involves a relationship between a technology

supplier and receiver, their interests in the relationship are discussed separately, in

order to get a clear view on the rationale behind the choices of each party in the

relationship.

The technology supplier’s interests:

IPRs are said to enable innovators to monetize their ideas and to profit from them.

As ideas can travel fairly easily, they can also cross borders. IPRs in the recipient

country will ensure that the innovator will also gain economic rewards from his

ideas in countries other than his own. IPRs thus influence both the inward flow of

knowledge and the outward flow of knowledge.

It has been argued that stronger IPR protection in developing countries will

encourage firms in the developed world to innovate on behalf of developing

countries.538 This point can be questioned, however, if one looks at empirical

evidence regarding the type of innovations transferred to developing countries,

which are often not the newest and most advanced technologies.539 There is a

fundamental clash of ideas here, which is also reflected in the general debate on
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IPR protection, in which developed countries generally argue that stronger IPRs

will increase economic growth globally, as all countries can benefit from

technological innovations produced by them. Consequently the TRIPS Agreement

was established after developed countries expressed their concerns that

insufficient protection of IPRs in developing countries could result in a “significant

loss of revenue through unauthorized imitation and copying in various

countries.”540

Article 66(2) of the TRIPS Agreement explicitly encourages technology transfer

to developing countries. However, in practice, there are said to be hardly any such

efforts, and without some financial incentive, it seems that few companies in the

developed world will make their technologies available to companies in

developing countries.541 It must be noted in this regard that there is a difference

between copyrighted and patent protected works in that, although in both cases

use by others than the owner of the IPRs is not allowed without permission or

license, patents are published, thereby making the knowledge embodied in them

available to the public. IPRs provide an inventor with exclusivity for a certain period

of time, after which the invention becomes available to all who want to exploit it. If

a company in a developing country wishes to use the technology prior to the

expiration of the period of exclusivity, he will need to come to an agreement with a

supplier of that technology. A first choice for the technology supplier in such an

agreement will be whether he will move his production to the receiving country or

not – i.e. whether a relationship between the supplier and receiver will be

established or not – and in what way he will do this; production can be done by a

wholly owned subsidiary, a joint venture can be established, or an unrelated party

can acquire rights to produce through licensing. This choice is determined on the

one hand by the level of capabilities in the receiving country (i.e. whether there is

sufficient skilled personnel available), and on the other hand by the IPR regime in

the receiving country (i.e. whether the transferred technology is sufficiently

protected so that the source company will not lose profits over the transfer).

Establishing a wholly owned subsidiary creates less risk of knowledge dissipation,

whereas with stronger IPR protection, the source company is more likely to

outsource or license certain processes and enter joint ventures, as the risk of losing

revenues on their knowledge is smaller.542 Licensing, on the other hand, also tends

to be more expensive, as “aspects of the technology that are tied up in a firm’s

human capital, management, know how and corporate culture are not easily

transmitted.”543 Because of these costs, the technology supplier will want some

guarantees of protection of the transferred technological knowledge against

unauthorized use by others; if these guarantees are considered to be insufficient,
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the technology supplier will prefer direct investment through the establishment of

a subsidiary over licensing, because this way, proprietary information can be

better kept within the boundaries of the company (for example through a

confidentiality clause in employment contracts or through trade secrets).544

Empirical evidence shows that stronger IPR protection in the receiving country

is likely to lead to less imitation and reverse engineering;545 with stronger IPRs,

imitation is said to become too costly to be economically beneficial.546 In other

words, a stronger IPR regime is likely to hinder knowledge spillovers through

imitation and reverse engineering, and is thus preferred by innovating companies

in the developed world. In their perspective, by raising the costs of imitation

through stronger IPRs, the rate of imitation will decline. However, it must be noted

that this could, contrary to what might be expected, slow down the global rate of

innovation, in the first place, because innovating firms will earn higher profits per

innovation due to less risk of spillover that needs to be taken into account as a

cost, which could reduce the need for those firms to engage in R&D as profits from

their already existing innovation become higher.547 Also, if IPRs are not protected

sufficiently and innovating firms have to take into account that part of their profits

from a technology transfer could be lost because of spillovers to other firms, the

technology supplier could also choose to transfer lower quality technology than it

would do otherwise.548 In other words, from the perspective of technology

suppliers, weaker IPR protection on the side of the receiver might lead them to

choosing not to transfer at all or to transfer lower quality technology. Stronger

IPRs, on the other hands, are likely to reduce a supplier’s risks and costs related to

the transfer, potentially leading to lower investments in R&D as the (financial)

need for this becomes smaller. Both scenarios might slow down the global

innovation rate; however, from the perspective of the technology supplying

company, stronger IPRs in the receiving country appear to be more attractive.

Local innovators:

As explained above, one other key function of IPRs is said to be their ability to

promote domestic innovation in a country. IPRs function as an incentive for firms

to invest more in innovation; firstly, because their monetary benefit is higher and

less risky, and secondly, through the dissemination of knowledge through

publication (in the case of a patent) and licensing through which others can build

upon that knowledge.549 IPRs are also said to protect societies from the negative

                                                 
544

For example, Yang & Maskus (2003), p. 3; Glass & Saggi (2002), p. 388; Dinopoulos &

Segerstrom (2010), p. 15.
545

Maskus (1997), p. 690; Dinopoulos & Segerstrom (2010), p. 15.
546

Yang & Maskus (2003), p. 9; Naghavi (2007), p. 63. Glass & Saggi have argued, however, that

stronger IPR protection in developing countries does not influence how much imitation occurs.

See, Glass & Saggi (2002), p. 408.
547

For example, Maskus (2000), pp. 138 139.
548

For example, Maskus (1998), p. 200; Gould & Gruben (1996), p. 324.
549

For example, Langinier & Moschini (2002), pp. 3 7.



CHAPTER 4

119

effects of free riding. As a result of free riding, i.e. the unauthorized use of the

knowledge embodied in an invention or creative work, companies do not receive

sufficient rewards for their R&D investments, which works as a counter incentive,

thereby discouraging new investments in R&D and innovation.550 This is said to be

particularly the case for SMEs. Although in absolute terms, larger firms invest

more in R&D and innovation, as they generally have more financial capacity to

shoulder the risks associated with innovation, in relative terms, R&D investment

by SMEs is vital for a market, since SMEs are often better able to focus on a

particular niche of innovation, especially in some fast paced industries as the ICT

sector. On the other hand, the costs and risks involved with innovating are

relatively high for SMEs. Although IPRs are often costly to acquire and enforce,

these costs are said to not weigh up to the costs of lost revenue through free

riders. In this regard, IPRs thus protect the domestic generation and application of

new ideas.

Knowledge spillovers:

It has been argued that “inventive activity (…) rarely begins without reference to or

building upon other work.”551 In this, imitation seems to be a necessary process

that leads to larger innovative capacities. In countries where local R&D is limited, it

is often least costly to import existing foreign technology and to adapt it for

domestic use.552 This technological knowledge can, as has been argued above, be

acquired through a contractual relationship with a technology supplier. However,

there are also other ways – ways that do not require a direct relationship with a

technology supplier – to acquire technological knowledge, particularly through

knowledge spillovers as a side effect of the movement of goods or labor.553 Saggi

has argued that there are three potential channels of knowledge spillovers:

demonstration effects, labor turnovers and vertical spillovers.554 Vertical spillovers

can occur on the one hand directly, via the relationship between a technology

supplier and receiver (i.e. the receiver being a subsidiary of the supplier or because

of a licensing agreement between receiver and supplier), but also because of

relationships between the technology supplier and local suppliers of raw material

and between the technology supplier and local buyers of goods. The other two

channels of knowledge spillover deal with spillovers that go to non related firms

and may be seen as side effects of trade and migration. According to Saggi, “it

may simply be too costly for local firms to acquire the necessary information for

adopting the new technologies if the latter are not first introduced (demonstrated)

in the local economy by multinationals.”555 The easiest way to arrange this

introduction would be by selling a product that embodies a new technology in a
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local market. Demonstration effects occur when through imitation or reverse

engineering, local firms extract (part of) the technological knowledge embodied in

the product. In short, if a local market and the firms on that market have not been

introduced to a foreign technology, no knowledge spillover can and will occur

regarding this technology. An example of this could be found in the introduction of

mobile phones in Africa. The initial introduction by MNCs of the hardware and

core software in African countries has led to a strong take off of innovations riding

on the success of the use of this technology. Without MNCs first bringing mobile

technology, one could wonder whether current innovations, such as mobile

money, would have been possible. Labor turnover refers to “knowledge embodied

in workers moving across firms.”556 When personnel of a foreign company leave

that firm to setup their own company or join other firms, they take with them the

knowledge they have acquired when working for the foreign firm. This knowledge

then spills over into the new setting, and becomes available to a new pool of

people.

4.2.3.3 Inventive process

According to the literature on ITT and absorptive capacity, once a technology has

been transferred to a developing country, much learning occurs when imported

technologies are adapted to particular (local) applications.557 IPRs protect the firms

that make investments to do so. Even though such adaptations “might appear to

have relatively little effect, the cumulative effect of all minor adaptations of

existing technologies could prove to be critical for growth in knowledge and

innovative activities.”558 For that reason, it can be argued that also in developing

countries, IPRs need to be protected, as they work equally for domestic and

foreign technologies and place boundaries on what exactly can be done with those

technologies.559

It must be noted with regard to the above mentioned claims on the stimulating

impact of IPRs on domestic innovation, that it has been argued that “the

strengthening of IPRs cannot, by definition, stimulate innovation.”560 Stronger

IPRs do not automatically lead to higher innovative capacities in developing

countries; in fact, the opposite can be argued as well, in that “lax IPRs may [even]

be beneficial because they permit a major form of learning: imitation and reverse
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engineering.”561 The Asian Tigers might serve as an example of this. For example,

if one looks at Taiwan and Korea, it has been argued that the governments of

these countries purposefully established a weak IPR regime “to allow enterprises

to absorb the technological knowledge derived from the developed countries,” for

example through reverse engineering.562 In other Asian countries, for example in

China, model IPR laws were established but were enforced only weakly or they

were simply ignored.563 What was needed for their success, more than strong IPR

protection, was a market that was open and attractive to foreign trade, through

which the technology could be acquired. This way, foreign companies were

encouraged to invest without restrictions in the Asian economies, while the Asian

domestic industries could reap the benefits of spillovers and grow their own

capacities.564 Only after the Asian domestic industries learned from the imported

technologies and were able to move from being imitators to being innovators, did

strong IPR protection become beneficial to the domestic industry.565

Thus, from the perspective of developing countries, it can be argued that

stronger IPRs could potentially lead to fewer possibilities to learn through

imitation and reverse engineering, and are not necessarily beneficial.566 However,

this argument can be challenged by the claim that weaker IPRs could also make

imitation and reverse engineering less profitable, particularly when technology

suppliers choose not to transfer technology or to transfer lower quality

technology, because their technology would not be sufficiently protected.

4.2.3.4 Exploitation

If technology absorption is to lead to economic growth, the results of the

absorption (i.e. the invention) need to be exploited commercially, so that the

innovation can contribute to the financial and competitive position of the

innovating company. It then needs to be protected against unauthorized use or

copying by others, for example through IPRs. Commercial exploitation can include

manufacturing and distributing patented products by the inventor or inventing

company, licensing the IPRs so that others can use them in return for royalties or
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other financial compensation, or the sale and transfer of the IPRs to another party.

Once IPRs are generated, in whatever form, they become an asset, and the owner

may claim compensation if the intellectual property is used by others for

commercial benefit if no permission to do so has been obtained.

Licensing is recognized to be the most used means to commercialize an

invention.567 Through a license, permission is being given to use a certain property.

The licensed property can either be tangible, such as manufactured products, or

intangible, such as brands, copyrights, trademarks etc. Generally there are three

key types of licenses that can be granted. A non exclusive license is a license in

which the same rights to an intellectual property are granted to more than one

licensee. An exclusive license grants the licensee alone certain rights to the

intellectual property, generally limited to a specific scope or field, for example

geographical area, technological application, or production of a specific product.

Outside the boundaries of this license, the licensor is allowed to grant licenses to

others, provided that they do not have the same rights within the scope or field

covered by the exclusive license. The licensor itself only holds the formal rights to

the intellectual property, but does not have any right to continue using the

licensed subject. Through a sole license, the licensor retains this right. It is a type of

exclusive license that contains the exemption that the licensor is entitled to

continue using the intellectual property.

4.2.3.5 IPRs as incentive or hindrance to absorptive capacity?

Returning to the general debate, as IPRs make imitation more difficult and as the

level of local skills is potentially still insufficient to innovate locally, strengthening

IPR protection might indeed attract more or higher quality technology to that

country. However, at the same time, the technological knowledge might

potentially be useless for domestic innovation if local firms are not able to use the

knowledge and adapt it to local conditions and needs.568 As a result, the rate of

imitation will indeed decline with a strengthening of domestic IPRs, but if this is

done when local capacity is not yet sufficient, technological knowledge building

and economic growth in the country might slow down and could eventually

stagnate. Here, we find a paradox from the perspective of developing countries: in

order to attract more foreign technology, stronger IPRs are preferable. But in

order to enlarge the country’s domestic innovation, weaker IPRs might be

preferred. In other words, diffusion of technological knowledge is prevented by

IPRs that have as their ultimate goal the stimulation of knowledge diffusion.

Various authors have argued as a solution to this paradox that as countries

approach the technological frontier, IPRs should grow stronger continuously at the
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same time. 569 According to this argument, the relationship between IPR

protection and innovative capabilities is U shaped. For example, Maskus has

argued that

“it (…) seems that as incomes and technical capabilities grow to

intermediate levels, adaptive innovation emerges, but competition remains

focused largely on imitation, so that the bulk of economic and political

interests prefer weak protection. As economies mature to higher levels of

technological capacity and as demands for high quality, differentiated

products increase, more domestic firms favor effective IPRs. Finally, at the

highest income levels, the strength of IPRs shifts up sharply.”570

In this argument, IPRs should reflect the level of absorptive capabilities in a

country: domestic IPRs should only be protected above a certain threshold

capacity, when the local industry has grown sufficiently in capabilities and starts to

file for its own IPRs. In other words, it can be argued that the level of IPR protection

that a country wishes to adopt depends on its position on the global technology

ladder and its capacities to absorb technology. For a country to go from plain

imitation to being an actual innovator is a dynamic process, and building capacity

is likely to start with imitation and then grows step by step towards innovation. In

this process, the level of a country’s absorptive capacity determines the role and

need for IPRs: foreign trading partners will require stronger IPR protection if the

country poses a threat to their business, and from a domestic perspective,

stronger IPR protection becomes necessary when domestic companies become

innovators.

However, this theoretical argument regarding imitation and reverse

engineering is largely based on past experiences in Asian countries, as it is well

known that in these countries, imitation and reverse engineering enabled learning
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and enlargement of innovative capabilities.571 In this regard, it must be noted that

little econometric study has been done on whether this argument also holds in

Africa. In section 4.5, this U shape is discussed in more detail based on the three

case studies, in order to reflect upon these large claims in the specific context of

the ICT sector in Africa.

4.2.4 Absorptive capacity and the complexities of IPRs in the digital era

4.2.4.1 Introduction

As already suggested, the dynamics of the ICT sector seem to require a different

perspective with regard to IPR protection. The development of modern digital

technologies in particular has led to national and international debates regarding

their protection. In this, a distinction must be made between the physical products

on which digital information is stored and the digital information itself as an

intellectual product. Property of the physical products on which information is

stored is relatively straightforward: such products can be traded like any physical

product, and ownership of the medium that delivers the content is generally

combined with ownership of the information. A discussion of issues surrounding

the trade in the physical products is provided in chapter 5. However, with regard to

the intellectual aspect of such products, i.e. the information that is contained in

and stored on such products, the situation seems to have become more

complicated with the rise of modern digital technology. The Internet allows for the

transportation of large amounts of information at the speed of light over long

distances without the need for a physical medium, thereby de linking the

traditional connection between physical product and intellectual product. As has

been explained above, intellectual property is an artificial construct that creates a

sort of scarcity regarding publicly available information; while the use of

information by one person does not diminish its use by another person, through

intellectual property rights, this use has been made exclusive.572 The international

IPR system provides for various ways through which this information can be

protected, which will be discussed in section 4.3. However, with regard to the

newest digital technologies, the debate on how best to protect them has not fully

crystallized. In part this is because of the de linking of the information from the

physical product, and the ease with which the information can be copied and

spread worldwide has led to problems when viewed from the traditional

intellectual property perspective, not only with regard to copyright, but also

potentially related to trade secrets. But also less obvious issues can be identified,

for example, the registration and use of domain names and how this could lead to

violations of registered trademarks and trade names. The Internet has created an

online world where on the one hand, information has become easily available to

                                                 
571

For example, Endeshaw (2007), p. 167.
572

Posner (2002), pp. 5 12.



CHAPTER 4

125

all, often without the owner of the information having knowledge of this, while on

the other hand, legal ownership of this information has become more

complicated. Digital information has become more a service than a product,

whereby the physical location of the information is becoming irrelevant. A recent

example of this might be found in the development of cloud computing, where

software and information are stored on an online cloud, accessible by anyone,

anywhere in the world. This cloud can be physically connected to multiple

locations around the world, and the end user does not need to know the location

or details regarding the infrastructure of the cloud to access the information. For

example, the fact that Google has data centers around the world, not only in the

U.S. but also in Europe, Asia, and South America, does not change the end user’s

way of accessing information stored at the data centers. Moreover, the end user

does not need to know from what location the information is pulled, as long as he

can access the information readily.

Throughout this chapter, several of the above mentioned issues will be

discussed in more detail; however, it will of course not be possible to provide a

comprehensive guide to these debates in this dissertation. At the same time, they

must be acknowledged as they seem to be slowly shifting perspectives on how to

protect intellectual property in the modern digital era. This section will start with

an introduction to FOSS, as this type of software seems to show a specific

situation with regard to IPR protection on software. The remainder of this section

is devoted to a discussion of IPRs related to absorptive capacity in the ICT sector.

4.2.4.2 FOSS

Free and open source software (FOSS) can be distinguished from so called

proprietary software in that is licensed under very liberal terms to allow users to

study, change and improve its design by making the source code available. It

forms an alternative to proprietary software, arguably as a philosophical and

practical response to the existing legal regimes.573 ‘Free’ refers, in this regard, to

the possibility and liberty of users to copy and re use the software, not necessarily

to the price.574 It means that users have certain specific freedoms:

The freedom to run the program, for any purpose;

The freedom to study how the program works, and adapt it to the user’s

individual computing needs;

The freedom to redistribute copies so the user can help another user; and

The freedom to distribute copies of a modified version to others, in order to

give the whole community a chance to benefit from the adaptations and/or

improvements. Access to the source code is a precondition for this.575
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It has been argued with regard to the distinction between ‘free’ and ‘open source’

that free software focuses on the broader freedoms it gives to its users, whereas

open source software focuses on the benefits of revealing the source code to other

software developers for improvement.576 In this regard, one could argue that the

open source movement takes more of a practical perspective towards the purpose

of revealing the source code (i.e. opening up the source code so that users can

improve it), whereas the free software movement takes a more idealistic approach

towards the purpose of revealing the source code (i.e. as a response to the

restrictive licensing regimes connected to many proprietary computer programs).

Using proprietary software (more specifically, software that has been licensed

under a proprietary license) implies the acceptance of the license terms set by the

owner or developer of the software, also known as the End User License

Agreement, preventing the user from copying, sharing, modifying or redistributing

the software. The license will usually permit the use of the software on only one

single computer and/or require extra licenses for each additional computer or work

station onto which the software is to be installed.577 FOSS is, however, in essence

also proprietary. The developer of the software still holds the copyright (and

potentially a patent) to the program, but has authorized others, through a FOSS

license, to use, change and improve the program, provided that the user meets the

conditions as set out by the open source movement.578 In such a license, the

developer sets out the terms under which this is to be done. In other words, a non

exclusive license is freely granted to all. There are two types of FOSS licenses with

different conditions attached to them: there are ‘copyleft’ licenses, which concern

the openness of the software as such and which usually include an obligation to

make all modifications to the software also publicly available; and there are

permissive licenses that allow the end user to do anything he wishes with the

software, as long as notification hereof is provided, including releasing the

adapted software as part of his own closed source software.579

In developing countries, a strong call is being heard in favor of more FOSS, as

this usually entails high quality software that is often available for free.580

Proprietary software is generally too expensive and “the requisite licenses (e.g. for
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schools) are beyond the reach of all but a small elite in the least developed

countries and beyond the reach of most groups in all countries of the South.”581

But also in developed countries, it has often been argued that FOSS should be

used more, particularly by the public sector.582 It has been argued in this regard

that FOSS can be viewed as “a public good created by citizens contributing their

work in an open and collaborative fashion.”583 Furthermore, it has been argued

that FOSS promotes local capacity development, as it better allows local research

and development efforts focusing on community needs in developing countries. It

is also said to be better suited for local application because of its flexible and open

nature and can therefore more easily be used by local developers to create local

solutions.584

When considering the benefits of using FOSS over proprietary software, two

issues need to be acknowledged. Firstly, it is important to note that generally,

many computers come with preinstalled (proprietary) software, mainly Microsoft

Windows. Regardless of whether such a computer is donated to the South or

purchased by someone in the South, the preinstalling of software leads to

particular problems, as this preinstalled software usually limits the choice of other

software – i.e. on a Windows computer, Microsoft Office is the preferred software

package for word processing and other business purposes, for which a relatively

expensive license needs to be purchased (and sometimes renewed annually),

which put a relatively high financial pressure on users in developing countries.585

Secondly, when software is updated, often also a hardware update is required at

some point to be able to work with the expanded or improved program. Software

generally includes certain hardware requirements and to be able to use state of

the art software, also state of the art hardware is needed. In developed countries,

this is generally not much of a problem as regular hardware replacement or

upgrade is common practice. However, in developing countries, where acquiring a

first computer is already sometimes problematic, upgrading or replacement of

hardware is far more problematic. Of course, the upgrading issue is similar for both

proprietary software and FOSS, but generally
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“operable hardware that is five or even ten years old (and hence has lower

and less sophisticated technical capabilities) is often perfectly capable of

running most free and open source programs. The ability to get off the

hardware replacement/upgrade ‘treadmill’ is a key financial advantage of

switching to FOSS for countries of the South.”586

FOSS thus puts less pressure on users to constantly upgrade their hardware,

making it an attractive choice for users with little financial means, specifically users

in developing countries.

4.2.4.3 Acquiring ICT knowledge

Technology transfer in the field of software forms a unique case in that the above

discussed theoretical perspective on how technology is generally acquired needs

to be nuanced in that first of all, software development is generally incremental.

Software is created based on ‘building blocks’ derived from other computer

programs, on the one hand, to ensure their interoperability, and on the other

hand, to advance what is already out there. Reverse engineering or any other form

of access to the source code of other computer programs is vital for the creation of

new software applications. Furthermore, as has also been noted above, the

relationship between technology supplier and receiver seems to be different from

the general perception in the case of ICT, in that the role of the supplier seems to

be smaller. First of all, when a software developer acquires (proprietary) software,

he acquires only a license to use the software. This is technically speaking not

technology transfer, because only the finished product is bought, and not the

technological knowledge that is embedded in it.

In this regard, when looking at the definitions of technology and technology

transfer in the UNCTAD Draft International Code on Technology Transfer, finished

products that are sold or hired or leased are excluded from the concept of

technology; technology transfer is “the transfer of systematic knowledge for the

manufacture of a product, for the application of a process or for the rendering of a

service and does not extend to the transactions involving the mere sale or mere

lease of goods.”587 Furthermore, ITT transactions need to include “the provision of

technological knowledge necessary for the installation, operation and functioning

of the plant and equipment and turnkey projects.”588 Buying a software license

means buying a license to use a finished consumer product. Secondly, when

buying a license for software, the user does not get access to the source code; as

explained above, the source code remains inaccessible to the user and is protected

by one or more IPR regimes (copyright, patents, trade secrets). Thus, learning
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from and understanding the technology behind the software is practically

impossible. Licensing of software is therefore not technology transfer. However,

even if for the sake of argument one was to concede that it does constitute

technology transfer, it must be questioned to what extent the transferred

technology would be suitable for local adaptation, one of the said objectives of

technology transfer. Because the source code of proprietary software is not

available, it is also not possible to adapt this and use it to build local versions of the

software. Acquisition of knowledge in the field of ICT thus takes place, not so

much by purchasing a license to use certain software, but more so by reverse

engineering, building on the application programming interface (API) of an already

existing software source and/or actively searching for knowledge on the Internet

regarding the use of programming languages that can be used to develop

software. FOSS is a special case in this, in that the need for reverse engineering

has been taken away by making the source code of the software available to the

public, which can be used for improvements to the software and the development

of applications connected to it.

4.2.4.4 Inventive process

The inventive process that is necessary in software development – i.e. the

developing of the source code of new software or applications – generally takes

place within the boundaries of a company, although it is also influenced by the

networks surrounding the company. In the process of developing software,

copyright is established automatically. The developer thus does not need to do

anything to establish these rights on the computer program he or she creates; the

moment he or she expresses his or her idea in the form of software code, this

expression is protected through copyright. Registration is generally optional, and

copyright protection does not depend on its registration.

When looking at the history of computer software, one finds that many

innovations have taken place without any reference to or motivation by the IPR

system. It has been argued that

“during the early years (1960s and 1970s) of software development in the

US, when important breakthroughs such as UNIX were created through

collaborative efforts in American universities, the sharing by programmers

in different organizations of basic operating code of computer programs –

the source code – was commonplace. Typically no efforts to delineate

property rights or restrict reuse of the software were made. In the same

vein, the widespread development of free software and its many

innovations in the 1980s and 1990s carried out by individual programmers

across the globe was not a patent motivated exercise; collaboration and

sharing were – and remain – its two watchwords.”589
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Software innovation thus also tends to occur in the absence of effective IPR

protection or without awareness of IPR protection.590 Moreover, in theory, IPRs

are said to determine the amount of knowledge spillover that can take place as,

without effective IPR protection, software developers tend to keep their source

code fully secret; with some form of IPR protection, more code sharing is said to

take place, although licensed, which could lead to knowledge spillovers.591

However, in practice, this form of knowledge spillovers is hardly possible: if a

license for software is purchased, this involves generally only a license to use the

software without being given access to the source code. Furthermore, the

incremental character of software development requires innovation to take place

based on previously existing innovations, and strong IPR protection is not

necessarily beneficial in this.

The development of FOSS is a special case in this regard; any steps towards

active IPR enforcement would directly contradict the nature of this alternative

system – although copyright is established automatically, the developer has

chosen to make the software available to the public under a FOSS license.

Networks and collaboration appear to be particularly vital to the ICT sector

during the innovative process, with less emphasis being placed on IPRs. As argued

above, when looking at the historical developments in the field of software

innovation, it was particularly through networks and collaboration that software

innovations were created. In this, collaboration and sharing seemed to be more

important than the potential motivation offered by IPR protection; new software

products were created within a network in which sharing and cooperation was the

rule and restricting use of one’s inventions was uncommon. This development

seems to fit within the concept of ‘open innovation’.592 This concept emphasizes

that firms cannot rely entirely on their own research for innovation, but make use

of a more broader market of knowledge that includes not only acquisition of
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knowledge from other firms if this is beneficial to their own business, but also

benefitting from for example the movement of workers and the knowledge they

take with them. In this perception, innovation is not a process that takes place

behind the walls of a company, hidden from the outside world, but instead it is

seen as a process that is dependent on the outside pool of available knowledge, in

which the boundary between a company and its surrounding environment is more

porous, enabling ideas and knowledge to move easily between the two.593

Although open innovation is not the same as open source, there are some

resemblances in how the development of software is approached, in that in both

concepts, the importance of collaboration is emphasized.

Summarizing, both historical observations and the case of FOSS and the

importance of collaboration show that software innovation can thus very well take

place irrespective of IPRs. This does not necessarily imply, however, that IPRs

prevent or block software innovation; it only shows that the causal relation

between innovation in the field of software and the strength of the IPR regime

might be weaker than has generally been assumed.594

4.2.4.5 Exploitation

After an innovator has developed a piece of software, he or she will want to

introduce it in the market so that he can make money out of it. To prevent others

from unauthorized exploitation, copying and selling of the software, IPR

protection grants the developer the exclusive right to do so. Copyright protection

is granted automatically so that immediately after finalizing the product, the

developer can start exploiting it.

Exploitation of proprietary software generally reflects the idea that software is

a product, for example by using terms like ‘commercial, off the shelf software’.

This type of software is often sold through a unique license key allowing the user

to install the software, or sometimes also by tying software to hardware in that, if

the hardware breaks, the software will also not run anymore.595 Without

acceptance of the license, the end user may not use the software at all. The end

user license agreement is generally only presented to the end user after the

software is purchased, either because it is enclosed into the boxed software

(‘shrink wrap license), or because it is presented on screen during the installation

(‘click wrap license’). In either way, the end user cannot review the license before

purchasing the software. Copyright is usually transferred together with the

software in case of tailor made software.

With regard to FOSS, despite the fact that it is made available for free, FOSS

development is not necessarily an unprofitable undertaking. While the product is
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released for free, revenue can be created through such value added services such

as systems integration, consultation, support, tutorials and documentation, and

there are several examples of large software companies who have done so (e.g.

Linux, Netscape, Java). In open source business models, the idea is that software is

more than simply the product.596 Open source licenses can vary, as explained

above, from the more restrictive ‘copyleft’ license to more permissive ones that

allow use and distribution of the source code under proprietary terms and

conditions.597 These types of licenses protect the intellectual property (i.e. the

copyright) on the software, while allowing use, change and distribution of the

product.

Sometimes a dual license is used, through which the software is offered both

under an open source license and under a proprietary license. In this solution, the

open source license requires that any derived work is released under the same

license, while the proprietary license often offers early releases and the possibility

of creating proprietary applications based on the original software. Other hybrid

business models include the release of the open source software but adding

closed source additions plugins or executable binaries to it for which customers

have to pay.598

4.2.5 Summary

This section has focused on three key debates that reflect the legal complexities

surrounding the protection of new technologies in the context of this research.

With regard to IPRs in developing countries, it was found that there are both

supporting and contradicting arguments regarding the benefits of IPRs to

developing countries. Although they are said to help developing countries to

attract more foreign investment and technology transfer and also stimulate

domestic innovation, at the same time, it must be noted that IPRs impose

relatively heavy standards on developing countries, which often lack case law

regarding the interpretation of IPR standards. Moreover, they could also hinder

innovation in developing countries by limiting the possibility for imitation and

learning from existing technologies. Regarding the role of IPRs in absorptive

capacity, a paradox was found with regard to the relationship between IPRs and

absorptive capacity: in order to attract more foreign technology, stronger IPRs are

preferable, but in order to enlarge a countries domestic innovation, weaker IPRs

may be preferred in order to create the possibility to imitate and learn from

existing technological knowledge. Furthermore, with regard to absorptive

capacity and the complexities of IPRs in the modern digital era, it was found that in
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the context of ICT, it must be noted that access to the source code of existing

software seems vital for absorptive capacity: software development is generally

incremental, in that software is created based on ‘building blocks’ derived from

other computer programs, both to ensure interoperability and to advance what is

already out there. Furthermore, the relationship between technology supplier and

receiver seems to be less strong and sometimes even hardly existent in the case of

ICT.

The importance of the findings on these three debates will become visible in

the remainder of this chapter when the theory on the role of IPRs is compared to

what actually happens in practice.

4.3 Legislation

4.3.1 International legal framework

National IPR legislation is influenced by a range of international agreements such

as the TRIPS Agreement and the treaties administered by WIPO. Having a clear

understanding of this international legal framework on IPRs is necessary to

understand current processes in and arguments of developing countries regarding

IPRs. The TRIPS Agreement is the most important international legal agreement

in this regard.599 In the TRIPS Agreement, universal minimum standards for the

protection of various categories of IPRs have been established. These standards

provide for the minimum level of protection; countries are, however, free to adopt

stronger standards.600 TRIPS requires signatories to uphold obligations laid down

in earlier IPR treaties (i.e. the Berne and Paris Conventions), plus quite a bit extra.

What is expected from signatories is the translation of these standards into

domestic legislation, including their effective enforcement. It is important to

emphasize that IPR protection is thus in essence a national affair (although IPRs

are becoming more and more also the domain of regional organizations); rights

are granted and protected based on national laws and can only be enforced within

a national legal setting, as is the case for most international law. TRIPS does

however allow for variations in national implementation strategies. 601 For
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example, with regard to copyright, some types of uses can be exempted from the

control of copyright owners, for example, by allowing ‘fair use’602 as an exemption

connected to circumstances as personal use, educational purposes, reproduction

by the press, and – one which seems particularly relevant in the context of this

research – with regard to computer programs and interoperability. Countries can

provide provisions that allow copying and reverse engineering of computer

programs for the purpose of interoperability. Both TRIPS and the Berne

Convention are silent on this issue, but many countries have interpreted this

exception in a way that allows reverse engineering of software for the purpose of

interoperability. The argument in this regard is that “if reproduction (including de

compilation or reverse engineering) of protected software is forbidden and

interfaces can be protected through copyright, the development of competitive

products would be drastically limited.”603

The TRIPS Agreement also grants developing countries a longer

implementation period (Article 65). LDCs have more time to implement the

requirements of TRIPS, because of their “economic, financial and administrative

constraints, and their need for flexibility to create a viable technological base”

(Article 66 (1)). However, all implementation, including that of LDCs, was meant to

have been completed by 2006. When this deadline passed, “over half of the

seventy three developing countries with this deadline had laws for TRIPS

implementation pending approval in their legislatures at the time their transition

period expired, or had yet to introduce relevant laws for consideration.”604 In

November 2005, the WTO members agreed to give LDCs a seven and a half year

extension of the implementation deadline to July 2013 (with an extra three years

for measures related to pharmaceuticals), based on a request made by Zambia on

behalf of the WTO’s 32 LDC members.605 In November 2011, Bangladesh has, on

behalf of all LDCs, again asked for an extension of the deadline, as “LDCs continue

to face serious economic, financial and administrative constraints in their efforts to

bring their domestic legal system into conformity with the provisions of the TRIPS

Agreement.”606 This request did not specify, however, how much extension was

needed. In the preparations for the Bali Ministerial Conference of December 2013,

LDCs were granted an eight year extension of their implementation obligations,

until July 2021.
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Since TRIPS is a treaty of the WTO, enforcement of and disputes regarding the

Agreement fall under the Dispute Settlement Body (DSB) of the WTO.607 The DSB

makes decisions on trade disputes between governments of WTO member states.

Although the DSB could potentially work for their benefit in defending their

economic interests, African countries have largely been absent as players in the

WTO dispute settlement system since its existence.608 This has been attributed to

several factors, amongst which are their low volume of trade and the high costs of

bringing a case before the DSB.609 It has been argued that the problems that

African countries face in using the DSB are similar to those of many other

developing countries, although “their relatively lower level of development and

integration in international trade means that these problems are more difficult to

overcome.”610 On the other hand, although they have never actively used the

mechanism, African countries were active in the early stages of negotiations on

the dispute resolution mechanism. Three African proposals can be found, which

identify three principle obstacles for African countries: entry barriers to using the

dispute settlement mechanism, the inadequate and inappropriate nature of the

retaliatory mechanism, and the lack of a ‘development orientation’ in the dispute

settlement mechanism.611

In Africa, there are two regional organizations that deal with IPRs: the African

Intellectual Property Organization (AIPO) and the African Regional Intellectual

Property Organization (ARIPO). AIPO administers the protection of IPRs for

mainly French speaking countries in West and Central Africa, and ARIPO manages

IPRs for English speaking countries. AIPO provides for the centralized protection

of intellectual property in sixteen African countries.612 Intellectual property

protection granted by AIPO is valid in all its member states, without the need for

national confirmation or registration thereof. The main document behind AIPO is

the Bangui Agreement of 1977 (which was revised in 1999 to bring its provisions

more in line with the TRIPS Agreement), which covers patents, registered

patterns, trademarks, industrial designs, trade names and copyright. ARIPO
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arranges centralized protection for its members in English speaking Africa.613 Key

documents are the Lusaka Agreement, the Harare Protocol for patents and

industrial designs, the Banjul Protocol for trademarks and the newly established

Swakopmund Protocol on traditional knowledge and expressions of folklore. Most

members of the Harare Protocol are also members of the Patent Cooperation

Treaty, and patent applications can be done either as a national patent or as an

ARIPO patent, both of which are protected in all ARIPO member states.614 In 2002,

ARIPO’s mandate was extended to include copyright. A strategic plan was

adopted to revise the three basic documents of ARIPO to include protection of

copyright, and in 2004, as a result, in the Lusaka Agreement, the word ‘industrial’

was replaced by the word ‘intellectual’ in all prior Agreements (the name of the

organization was consequently changed as well).615 A Copyright Officer was

appointed, who began his work on 1 January 2011. As agreed upon in the strategic

plan, ARIPO aims at facilitating the compatibility of national copyright legislation

in Africa with international standards such as the WIPO Copyright Treaty, and of

course those included in TRIPS. No separate protocol on copyright and related

rights has yet been established. An often heard complaint about these two bodies

is that they are modeled along colonial lines, and for that reason, it is argued by

some that they should be merged into one African IPR body.616 Whether it is felt

that this should indeed be done under the authority of the African Union (AU) or of

another regional body such as NEPAD617 is not clear.

4.3.2 IPR requirements related to software development

4.3.2.1 Introduction

TRIPS provides for minimum standards regarding the protection of IPRs. This

section includes an overview of the various legal mechanisms that are available to

protect intellectual property related to software development. The overview is
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based on international (minimum) standards accepted for each type of IPR. Not all

of the available IPR mechanisms are relevant when it comes to software

development, and only the relevant mechanisms will be addressed in this section.

This section provides the basis for the discussion on the national IPR mechanisms

in the three case study countries that is provided in section 4.4.

4.3.2.2 Copyright protection of software

The key protection mechanism for software is copyright. Copyright protects every

literary, scientific or artistic production, in whatever form or expression.618 The

idea embodied in the expression is not protected; only the original tangible work in

which the idea is expressed is protected. The holder of a copyright is granted two

exclusive rights: the right to reproduction (including such acts as copying,

reproducing and adapting), and the right to distribution (meaning making it

available to the public). The protection is granted for a certain time period, which is

in most countries set at seventy years after the death of the author or seventy

years after the work was made available to the public.619 Copyright is granted

automatically; no application or registration with any government office is needed

(although this is possible in many countries). Once an idea has been transformed

into a creative work, the copyright holder is entitled to enforce his rights. Under

copyright law, software is protected either as a literary work or independently.

Both Art. 10 of the TRIPS Agreement and Art. 5 of the WIPO Copyright Treaty

provide this protection, stating that “computer programs, whether in source or

object code, shall be protected as literary works under the Berne Convention.”620

As a result, software falls under copyright protection in most countries’ national

legislation. The idea behind this protection is that the many lines of binary code

found in a program (i.e. the series of instructions, translated into ‘0’s and ‘1’s)

should be understood as a literary work as they are a form of expression of a

creative idea.621

Software consists of two key elements: a source code and an object code. The

source code is written by the programmer in a computer language, such as Java,

Perl or C. The object code is the translation of the source code into commands that

are needed for the computer to run the software. Both types of code are protected

by copyright law, although only the object code is needed to run a program.

However, the two codes are regarded as equivalent; whoever owns the source
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code also owns the object code, and vice versa. It is important to note that the

computer language or other technologies that are used for the development of

the software are generally not proprietary (although manuals and other

documentations of the language are of course protected under copyright as

expressions of intellectual creativity). Visuals such as the interface of the program

are also not protected under software copyright, although general copyright law

may be applicable. For some tools, platforms or interfaces (which need to be

distinguished from the programming languages), a license or royalty payment

might be required. In this regard,

“software products are generally developed using previously existing

programs and algorithms. Software is a ‘cumulative systems technology’,

as opposed to the ‘discrete invention model’. It is a technology that builds

on and interacts with many other features of existing technology to create a

new technology”622

Innovation in software is thus generally incremental. Although earlier software

inventions are usually proprietary, there is in practice generally plenty of room for

strategic choices regarding what software inventions to build on. Moreover,

innovation in software builds strongly upon tacit knowledge, i.e. the knowledge

embodied in the person of the developer, and experience also plays an important

role; both are not easily transferred or copied.

An author may authorize someone else to exercise some or all of his rights

under copyright through a license. In practice, when one purchases software, one

purchases a non exclusive license to use the software, not the ownership of the

software. The license allows the end user to use one or more copies of the

software, where otherwise such use would constitute an infringement on the

software owner’s exclusive rights under copyright law. End user license

agreements include the terms under which the software can be used, for example,

the number of installations allowed or the terms of distribution. In such non

exclusive licenses, there is no possibility for negotiation on these terms (which is

different for exclusive licenses). If the end user wants to use the software, he must

accept these terms; without acceptance of the license including all these terms

and conditions, the end user may not use the software at all. The software license

is usually combined with trade secrecy (see par. 4.3.2.4); reverse engineering and

using the software for further development is prohibited. If the software allows the

end user access to a database, the computer program is usually protected under

the software copyright, whereas the database is protected under a separate

regime (which can be either general copyright or database rights, see par. 4.3.2.6).

Finally, some acts that are normally restricted by copyright may sometimes be

performed without the authorization of the right holder, based on the principle of
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‘fair use’, which includes acts such as reproduction for private use and making

quotations from a protected work.623

4.3.2.3 Software patents

In the U.S. (and some other countries, such as Japan and Singapore624), patents on

software are permitted. Through patents, inventions are protected. TRIPS does

not give a definition of ‘inventions’, arguably to leave a degree of flexibility with

regard to changing scientific and technological contexts.625 Also, many national

patent laws have refrained from defining inventions, and instead, have set specific

criteria for patentability. Patents grant the inventor a temporary monopoly on the

technology embodied in an invention in return for the disclosure of the description

of the invention to the public. During the period for which the patent is granted,

the patentee has a monopoly on the exploitation of the technological knowledge,

although the knowledge itself is accessible to all. This period is generally 20 years.

In this period, anyone who wants to use the knowledge will need to acquire a

license allowing him to do so. After that period, the knowledge becomes freely

available for all so that others can use and build upon it for new inventions. It has

been argued that this establishes a balance between the private interests of the

inventor and the general interests of the public.626

Not all inventions are patentable. In general, patent law requires that

inventions must be new and non obvious and they must be useful or capable of

industrial application.627 ‘Non obvious’ refers to the inventive step that has been

taken, in that it has been argued that “protection should not be given to what is

already known as part of the prior art, or to anything that the person with ordinary

skill could deduce as an obvious consequence thereof.”628 In other words, there

must be a difference between an old and a new product, an addition to the state of

the art; the process through which this difference comes into being is referred to

as the inventive step that makes the invention ‘non obvious’. ‘Industrial

applicability’ refers to the practical side of the invention, either as such or as part of

a product; the invention can thus not be purely theoretical.629 In the application for

the patent, the specific details of the invention must be sufficiently disclosed, so

that any person skilled in the art to which the invention relates is able to make and

use the invention.630
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Applying this to ICT, one could distinguish between software as such and so

called ‘computer implemented inventions’, the latter of which refer to regular

inventions that make use of computer software but are not ‘just’ computer

software. The distinction between the two lies ultimately in their industrial

applicability. Over the last few years, a large number of patents have been issued

on computer implemented inventions, and in some countries (e.g. the U.S., Japan

and Singapore) also on software as such.631 Because these patents are published,

they offer an accessible way of learning. Often, software companies have cross

licensed their patents to each other, so that each party can use the other party’s

patented software without risking lawsuits for infringement.632 However, the

possibility of software patents is not uncontroversial. Opponents of this practice

have argued that patents are not appropriate, because of the rapid pace of

technological development in software; most of the inventions in any field of

software have only a lifespan of a few years, which is much less than the full term

of a patent.633 Others have argued that patents on software are inappropriate

because they do not provide the incentive for innovation that underlies IPRs in

general.634

It has been argued by some that Article 27 of the TRIPS Agreement allows for

patents on software. According to this provision, patents can be registered for any

invention in the field of technology, provided that it is capable of industrial

application, which could also include computer programs. This provision thus does

not specifically exclude computer programs from patentability, but it also does not

include this possibility.635 However, there have not yet been dispute settlement
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procedures regarding the application of this provision in the context of software,

and it is thus not yet clear whether this provision can be interpreted in such a way

that it also applies to software. As a result, it is currently commonly accepted that

TRIPS “leaves it to the member states to determine what constitutes a patentable

invention, and whether or not that includes computer software as such.”636

In the U.S., patents on software have been granted since the early 1970s.637 It

has been argued that a computer program is “a mathematical formula [that]

implements or applies the formula in a structure or a process which, when

considered as a whole, is performing a function which the patent laws were

designed to protect.”638 After several other court cases on software patents, the

U.S. Patent and Trademark Office issued the ‘Final Computer Related

Examination Guidelines’, in which the patentability of software was confirmed.639

Software was said to embody the practical application of an abstract idea, and as

such it fell within the scope of patenting law.

The European Patent Office (EPO)640 has allowed for patents on software only

if the software makes a ‘technical contribution’ or if it solves a ‘technical problem’

in a non obvious way.641 It thus distinguishes between computer programs and

computer implemented inventions, of which the latter could be patentable. A

computer implemented invention needs to have a technical character or include a

technical inventive step; computer programs as such, including those that involve

only an invention to solve a business problem, are thus not patentable.642 The EPO

has tried to clarify the distinction between the legal protection of software

through copyright and the protection of patents. It has argued that a distinction

must be made between the program as such, which is an expression of a method

to solve a particular problem and as such is only copyrightable, and the software,

which executes the method on a computer and could thus be seen as an invention

making use of a computer.643 Patents thus cover the (original, new and non

obvious) methods for solving a particular problem embodied in a piece of

software,644 whereas copyright covers the expression of that method. Under
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copyright, others are allowed to write their own version of that method, while this

is not allowed under a patent.

In the context of the European Union, various proposals regarding the

permissibility of software patents were brought forward, leading to the proposed

‘Directive on the Patentability of Computer Implemented Inventions’ in 2002,645

which allowed for software patents along the lines of what was permitted by the

EPO. The proposed Directive led to huge debates in Europe, at the political level,

but also in academia and among software companies, in which proponents argued

that the Directive would codify the case law of the EPO (although unrelated to the

EU), whereas opponents argued that the Directive would constitute a step too far

in regard to what should be considered as patentable, going far beyond what was

considered as harmonization of the laws of EU member states. After several

amendments to the proposed Directive, the proposal was rejected by an large

majority in the European Parliament in July 2005, and as a result, computer

implemented inventions remain to be governed by Article 52 of the European

Patent Convention, which prohibits patents on computer programs as such.

Within Africa, the two regional bodies have adopted different strategies

regarding software patents: the AIPO, dealing with patents in French speaking

Africa, has specifically excluded computer programs from patentability in Article

6(g) of the Bangui Accord, whereas the ARIPO has not such a provision, and only

requires in Article 9 of the Harare Protocol that inventions for which patents are

granted by the ARIPO Office should be new, should involve an inventive step and

should be industrially applicable.

4.3.2.4 Protection of software through trade secrets

Any confidential business information that gives a business a competitive

advantage can be protected by laws dealing with confidentiality, or laws of unfair

competition.646 This information, also referred to as ‘trade secrets’, can include

sales methods, marketing plans, processes and formulas, but can also include the

source code of computer programs that are developed by the company.

There are several legal mechanisms that can be used to protect trade secrets,

most of which are outside the realm of IPRs. The first way through which

confidential information can be protected is through a contractual relationship

between the owner of the trade secret and the person to whom the secret is

communicated. This could be an employment contract, a licensing agreement, a

joint venture, a partnership, etc. Basically any agreement between the owner of
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the secret and another party to whom the secret is disclosed could include a clause

(explicitly or implicitly) establishing the duty not to disclose this information. This

way, trade secrets can in practice be protected indefinitely. A second way of

protecting trade secrets can be found in English law, where protection is based on

an implied duty of secrecy, based on the circumstances. “For example, if a recipe

for a drug has to be disclosed to the apprentice of a veterinary, there shall be a

duty of confidentiality,” even if there is no contractual agreement establishing this

confidentiality.647 Most common law jurisdictions follow this line of thought and

base the protection of trade secrets on a fiduciary relationship: “where there is

such a relationship, there is confidence, and there should be no breach of

confidence,” an argument that is in line with the Paris Convention.648 In this form

of protection, the fiduciary relationship forms the basis of the protection of the

secret, even without the signing of a non disclosure agreement. Third, ‘misuse’ of

trade secrets can also be approached via the principle of ‘unjust enrichment’. This

solution reflects the idea that trade secrets are property or assets of a company,

and that a legal title is needed for them to be transferred from one to another (for

example, a know how licensing agreement). Without such a title allowing for a

secret to be revealed, the party to whom the secret is disclosed is unjustly enriched

with, so to say, knowledge of the content of the secret, and this constitutes a

wrongful act.

In the U.S., trade secrets are protected by (IPR) law, notably the Uniform Trade

Secrets Act (UTSA).649 According to this Act, there are two requirements for

information to qualify as a protectable trade secret: 1) the information must be

secret in fact and have economic value as a result; and 2) the information must be

the subject of efforts that are reasonable under the circumstances to maintain its

secrecy.650 The argument for categorizing trade secrets under IPR legislation can

be found in the legal effect of the mechanism: allowing the developer of new and

valuable information to exclude others from using it and enhance his or her own

competitive position through the information.651

It must be noted that the concept of trade secret law is a concept that does not

exist outside common law countries. However, in the TRIPS Agreement, there is

the requirement for countries to implement trade secret protection. Article 39

provides for the protection of ‘undisclosed information’, also known as trade

secrets or confidential information, know how, formula, practices, processes,

compilations of information, etc. Information can be protected under this Article if

the information is kept a secret; the information has commercial value because it

is secret; and reasonable steps have been taken to keep the information a secret.
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Through the protection of trade secrets, the information is treated as a form of

property, in which the trade secret clearly establishes the boundaries of the

relationship between two parties with regard to a certain piece of information. The

person lawfully in control of such information is entitled to keep this information

secret, because it represents some economic value to him and/or gives his

company a competitive advantage. If a person or company can prove that

reasonable efforts have been made to protect their secret, the secret is generally

also legally protected. The disadvantage of trade secrets is that once the

information is discovered by a third party, for example through reverse

engineering, there is no legal mechanism to prevent duplication or use of the

information. However, if a company succeeds in keeping its trade secrets hidden

from the public, its effect can last much longer than the time period usually

allowed for, for example, patents.652

When comparing protection through trade secrets with patent protection of

information embodied in the invention, one could argue that the secrecy

requirement for trade secrets is the equivalent of the novelty requirement under

patent law: generally known information and information that is already in the

public domain is not secret anymore (trade secrets) and no longer a novelty

(patents).653 Furthermore, trade secrets differ from other IPRs (i.e. patents and

copyright) in that it does not place any substantial demands on the information

(i.e. that it is useful and non obvious, or that it is original).654 There is another key

difference: whether or not the information is eventually disclosed in the first place.

Patent protection ultimately aims at making technological developments more

transparent, as the knowledge, although using and exploiting it is not allowed

without a license, is made available to the public (including potential competitors),

whereas trade secrets lead to precisely the opposite results. Thus, in the context of

software, treating source code as a trade secret might thus make more sense than

protecting it under patent law.655 Protecting the source code as a trade secret can

overlap with copyright protection, as copyright does not require the knowledge to

be published (registration of a copyright requires a copy of the program to be

added to the application, not necessarily a copy of the source code); more

specifically, the computer program can be seen as an expression of an idea, but

the source code, being the core of the program, does not need to be revealed in

order for the computer program to be used.

Although it is technically possible to reverse engineer the object code of a

computer program (which is accessible to the user) back to the source code, this is

said to be extremely difficult:
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“While it may be physically possible, and legally permissible, to use devices

called ‘disassemblers’ or ‘decompilers’ to get a printout of some or even

many portions of the object code, it is generally extremely difficult, if not

completely impossible, even for one skilled in computer science to recreate

the source code or fully understand the software based solely upon an

examination of the object code. This is so in part because while the object

code can show what happens at what point in a program, it does not

explain why; further, it does not explain what information is being stored in

or generated by each portion of the program, making it difficult, if not

impossible for one reviewing the software to determine what data the

program is analyzing or working with at each step along the way.”656

Thus, if a developer makes sure his source code remains secret, it will be hard to

(mis)use the program in any way for which he has not granted permission.

4.3.2.5 Trademarks on software

Trademarks, trade names and geographic indications are all IPRs that serve as a

tool for consumers to recognize the source (and the potentially connected quality)

of a product. As such, they are of a different character than the other IPRs, in that

their purpose is more market oriented. Trademarks protect merchants and

manufacturers against the unauthorized use or copying of their label or sign on a

product. Marks are generally placed on goods to identify those products, both in

the interest of producers and traders and in the interest of consumers. Trademarks

guide the consumer in his decision to buy a certain product or service as the

trademark usually represents a certain quality or certain characteristics. Thus, one

of the functions of trademarks is to enable the customer or trader to distinguish

the goods with that quality or characteristic from other comparable goods.

Trademarks furthermore allow the manufacturer to identify the goods produced

by him once they are no longer in his possession but in the possession of, for

example, the shops that sell it.657 Because of the recognizability of a trademark, a

manufacturer may attain a reputation for the products it offers under a certain

mark, which can then be translated into economic value. Consumers pay in this

regard not only for the product but also for the trademark as a guarantee of the

quality and/or characteristics of that product.

Trademarks can be protected on the basis of either use or registration. Under

the Paris Convention, countries are obliged to provide for a trademark register,

and in practice most countries have done so. Registration can be seen as a

confirmation of the trademark right that has been acquired by use. It should be
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noted in this regard that in many common law countries, “the first user has priority

in a trademark dispute, not the one who first registered the trademark.”658 In order

to be granted trademark protection, the trademark must thus also be used in the

country of registration. As a result, in many countries, if a trademark is not used, a

registration is open to cancellation at the request of a person with a legitimate

interest. Usually, the national authority competent for dealing with patent

applications is also designated to deal with trademark registrations. Moreover,

although often a time limit is set on trademarks, registrations can usually be

renewed, as trademarks do not concern a monopoly right on the exploitation of

newly found knowledge. If a trademark is registered, the trademark owner has the

exclusive right to use the trademark and others are thus excluded from using it.

The owner of a trademark right can choose to license third parties to use their

trademark in a country where it is used by a local company to do business. This

way, the trademark can be used in international trade relations, and business

interests can be protected without the owner having to register a trademark in

each country where it does business. This construction is used in various

international trade relations. In a relation between a licensor in a developed

country and a licensee in a developing country, the license normally consists of a

package license of patents, trademarks, know how, combined with technical

assistance.659

Trade names serve a similar function as trademarks, only not strictly with

regard to a specific good or service, but with regard to the entire enterprise. Trade

names identify a business and its reputation as such, but are not necessarily

related to the goods or services they market or render. Similar to trademarks,

trade names are protected by use, with the option of registration. A business can

choose to also register its trade name as a trademark, which is often done if a long

business name is shortened for daily use; the full business name is in that case

usually registered as a trade name, and the shorter business name as a

trademark.660

Trademark protection is the most used IPR in developing countries. As

explained above, trademarks protect the business interests behind technology, i.e.

the name or brand connected to the technology. In many developing countries,

including the three case study countries, piracy (i.e. trading products without

permission from the trademark holder) appeared to be a big problem, not only

with regard to music and movies, but also with regard to software.661 This can be
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explained in various ways, for example, lack of understanding with regard to the

(limited) rights of distribution of a cd, cd rom or dvd.662 Some have argued it also

has to do with the limited available financial resources to purchase music, movies

or software and the fact that pirated products are generally much cheaper.663

Another reason could be found in the fact that there is a lot of ignorance regarding

IPRs, in that if users do not actually see the owner of the property, they assume

there is no owner and that it is for free.664 Pirated software is in principle a problem

of infringement of trademarks; it does not involve reverse engineering or learning

from foreign technology, as the software is generally only copied and distributed

at a cheaper price, misleading the public by claiming that it is the original

software.665

4.3.2.6 Protection of databases

Databases can be protected either as a separate intellectual property or as a

collection under general copyright. Database rights are relatively new rights and

deal with the protection of information in computer databases, which can cover

anything, from mailing lists to catalogues, to encyclopedias, to online databases

on websites. This information is generally protected under copyright law (for

example, under the term ‘compilations’), if they are sufficiently creative and

original. However, when more and more digitized databases were developed,

containing purely factual data for which compilation did not require any creativity

or originality, the need for separate protection of the commercial interests in these

databases arose, particularly in cases where the creation of the database had

required substantial investment. In EU Directive No. 96/9/EC of 11 March 1996 on

the legal protection of databases, a specific legal right was established to protect

the contents of certain computer records, also known as databases. In this

directive, a separate right is established for databases that contain only factual

information and whose content falls outside the scope of copyright protection.666

Database rights last 15 years, but can be extended if the database is ‘substantially

changed’. Similar to copyright, database rights are granted automatically; no

registration is needed for these rights to take effect.

Art. 1(2) of the Directive defines a database as “a collection of independent

works, data or other materials arranged in a systematic or methodical way and

individually accessible by electronic means.” Although collections are also covered

under general copyright law, in the EU Directive, database rights specifically
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protect the substantial investments (not necessarily financial) of the author in

collecting and arranging the information in the database (Art. 7(1) of the Directive).

Database rights thus seek to protect the efforts of the author in obtaining,

verifying or presenting the information in the database. Database rights are held

by the individual or corporation that has made the effort to collect or arrange the

data. Under general copyright law, databases are protected as a class of literary

works, and, as such, the intellectual creativity of the author in organizing the

database is protected. With regard to this element of ‘intellectual creativity’,

merely gathering information is not enough; some act of creativity needs to be

expressed in how the information is selected, arranged or presented, and as such,

the database needs to show some originality. Database rights allow the owner of

the database to demand payment for use of the content, even if this would

otherwise not be protected under copyright law. This way, the database owner

can get a reward for his ‘substantial investment’, even if this did not involve any

‘intellectual creativity’ as is required under general copyright law.

The United States does not recognize database rights as a separate intellectual

property right. Databases can be protected under the normal copyright regime

only if they qualify as a ‘compilation’ (i.e. a “collection and assembling of

preexisting materials or of data that are selected in such a way that the resulting

work as a whole constitutes an original work of authorship”667). Copyright

protection for a compilation extends only to the compilation itself, not to the

underlying materials or data.668 Furthermore, the U.S. Supreme Court has ruled

that a compilation must contain a certain level of creativity in order to be

protectable under the Copyright Act.669 As a result of this ruling, not all databases

– including those that are considered to be insufficiently original or creative – can

be protected as compilations under copyright law, leading to a practice in which

database owners and developers protect their databases under contract law. The

standard way of doing this is through licensing, i.e. the end user buys a license to

use the database but can be prohibited from extracting data from the database.

After intense lobbying by database owners, two bills have been proposed to

introduce separate database rights in the U.S., but these bills have not passed.670
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4.3.2.7 Protection of websites

With regard to IPR protection of websites, a distinction must be made between

three categories: the website as such, the content on the website, and the domain

name of the website. The website as a whole is protected via copyright, as it forms

an original expression of a creative idea. With regard to the content, various IPRs

can be identified that protect the content on the website: the various elements on

the website, such as text, design, graphics, data, layout and images are protected

by copyright. Logos and branding images can be protected by trademark law,

provided that they are registered as a trademark; and if there is a database

underlying the website, this database may be protected via database rights. If no

separate database rights are possible, the database can only be protected as a

literary work under copyright if some act of creativity was needed to compile the

list. A mere list of subscribers or customers would not be included under regular

copyright, as it is the subscribers or customers themselves that have included

themselves on the list, without any selection process by the owner of the

database.

A special situation can be found with regard to Twitter and lists with followers.

One could argue that lists with followers constitute valuable business information

that represents economic value. On the other hand, the information is already in

the public domain, so one cannot argue that it constitutes secret information as is

required under trade secret law. Protection of twitter lists under trade secret law

would thus not be possible. They can, however, be protected with database rights

or under contractual obligations regarding unfair competition, in that an employee

would not be allowed to use or sell a list to his own advantage or to the advantage

of another company. In December 2011, a former employee of a company holding

a mobile reviews and shopping website was sued for taking his 17,000 followers on

Twitter with him after he left the company in October 2010. The company was

demanding damages of USD 340,000 (USD 2.50 per follower per month for a

period of eight months), arguing that the Twitter list was a customer list.671 The

lawsuit claimed that company trade secrets had been stolen with the argument

that, although the list of followers of a Twitter account is not secret, the password

should be considered as a trade secret. Issues that could prove relevant in the

determination of ownership of the account included the purpose for which the

account was opened initially, and in what way it has been used. The outcome of

this case could potentially have broad implications with regard to ownership of

social media accounts, particularly when they are used for business purposes.

However, in December 2012, the case was settled confidentially, although the ex

employee can be found to have continued using his Twitter account.

It is, furthermore, important to note that if an independent web developer

develops a website for a company who pays the developer, it is in principle the

developer who owns copyright and other IP rights in the website. Unless these
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IPRs have been transferred to the company who hired the developed through a

written contract, the developer is the owner of all IPRs and will have to give his

authorization with regard to any adjustment or change to the website.

With regard to the domain name of the website, issues can arise related to

trademarks. A domain name is a way through which a certain organization can be

located on the Internet, and it is thus of high importance that the domain name

corresponds with the organization’s name. In this regard, disputes could easily

arise between companies with similar names, or with similar business activities. In

the U.S. the organization responsible for the registration of Internet domain

names, InterNIC, has developed a policy where an applicant for a domain name

must prove that he also has a legal right to use that name.672 Various lawsuits have

been brought before courts regarding the registration of domain names.673

4.4 IPR legislation in the case study countries

4.4.1 Introduction

In this section, the national IPR mechanisms relevant in the three case study

countries are discussed. For each country, a general contextual discussion

regarding IPRs in the country is first given, after which the IPRs that are relevant in

the light of the research (copyright, patents, trade secrets, database rights,

trademarks) will be discussed in more detail. An overview is also given of the

institutions responsible for administering the relevant IPRs in each of the three

countries.

4.4.2 Zambia

4.4.2.1 General

The Zambian legal framework for the protection of intellectual property is

inherited from the UK. Minor amendments have been made after independence,

but generally, IPR legislation, according to a Zambian IP expert, largely reflects

those old laws.674 At the time of writing, Zambia has been trying to update its

intellectual property legislation to make it TRIPS compliant and to make it more

suitable for a modern internet based society. The Copyright Act was amended in

2010 to include better protection against piracy, for example through holograms

and the creation of a specific IP Unit at the Zambia police. It has been argued that

amendments to existing laws are generally very slow – the latest amendment to

the Copyright Act had been worked on since 2003, and by the time it came out, it

was, according to the Registrar of Copyright, already outdated with regard to, for
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example, Internet piracy.675 According to a Zambian IP advocate, “with regard to

laws related to computers and things like that, I think we are way behind what is

happening elsewhere.”676

With regard to patents and other industrial property, the Patents and

Companies Registration Agency (PACRA) aims at fully complying with TRIPS

requirements, and is for that reason, according to one of the IP Registrars at

PACRA, working on the new IPR bills, for administering the protection of

geographical indications, administering integrated circuits and administering

traditional knowledge, genetic resources and folklore.677 The Patents Act, the

Trademarks Act and the Designs Act are currently also being amended, in order to

bring these laws in compliance with TRIPS requirements and it was expected that

the new laws would be passed by the end of 2011, but their approval has been

delayed because of the latest elections in 2011. However, at the same time it has

been acknowledged that TRIPS allows for some flexibility for developing

countries, for example with regard to implementation, and Zambia tries to use this

flexibility as much as possible. In particular, Zambia had until 2013 (which has been

extended to 2021) for the implementation of TRIPS, and for some topics (e.g.

traditional medicines), it has been argued by one of the Registrars at PACRA that it

was best to stick to this timeframe to come up with legislation, as this would allow

for time to develop strategies on how to make people aware of the new law.678

4.4.2.2 Copyright

The Zambia Copyright and Performance Rights Act of 1994,679 provides for the

protection of ‘products of creativity’ by means of copyright. Computer programs

are categorized in this Act under original ‘products of creativity’ (Section 8(1)). For

a computer program to be protected under copyright, it needs to be expressed in

writing or some other form; it is thus the expression that is protected (Section

8(3)). The Zambia Copyright and Performance Rights Act protects computer

programs that are made in Zambia (Section 9(1)(b)), and copyright on computer

programs expires fifty years after the first publication of the program (Section 15).

Computer software may not be reproduced or transformed for any purpose;

reproduction for the purpose of reverse engineering interoperable software is not

specifically exempted from this prohibition and is thus not allowed (Section 17).

Registration of copyright is possible, but not compulsory, as is general practice

around the world; the existence and enforceability of copyright is independent of

whether or not it is registered (Section 39(4)).

A general assessment of the Zambia Copyright and Performance Rights Act

shows many similarities with the Berne Convention. It should also be noted, that
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the Act is relatively old and does not deal with most ‘new’ issues connected to the

use of computers and the Internet. In 2010, the Copyright and Performance Rights

Act was amended,680 as part of the Intellectual Property Rights Policy aiming at

merging Intellectual Property and Copyright laws, to include the use of holograms

on sound recordings and cinematograph films. Holograms on software were not

specifically provided for in the 2010 amendment, but the Registrar of Copyright

stated in 2011 that a new amendment was in the pipeline that also arranged the

use of holograms on software.681 The Copyright and Performance Rights Act is not

included in the current reform package (see below), as the administration of this

Act falls under a different ministry than other IPR laws in Zambia.682

4.4.2.3 Patents

The Patents Acts of 1994683 arranges patent protection in Zambia. The Patents

Act has defined ‘inventions’ as

“any new and useful art (whether producing a physical effect or not),

process, machine, manufacture or composition of matter which is not

obvious, or any new and useful improvement thereof which is not obvious,

capable of being used or applied in trade or industry and includes an alleged

invention.”

The Zambia Patents Act allows for patents registered under the Patent

Cooperation Treaty; more specifically, patents registered at ARIPO, the regional

office of the PCT, have the same effect as patents granted under the Patents Act.

In 2010, the Patents Act was amended by the Patents (Amendment) Act,684 which

replaced the Patents and Companies Registration Office (PACRO) for PACRA. No

substantive changes to Zambian patent law were introduced, however.

In the new Patents Bill, which is the proposed new Patents Act but which has

not been adopted yet, the definition of ‘inventions’ has been made more concrete

in that it is now explained as follows in Section 14:

1. For the purposes of this Part, ‘invention’ means a solution to a specific problem

in the field of technology.

2. An invention may be or may relate to a product or process.

Section 15 provides the conditions of patentability, being that the invention must

be new, it must involve an inventive step, and it should be capable of industrial

application. In Section 16(e) of the Patent Bill, computer programs are specifically
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excluded from patentability.685 In the current Patents Act, however, computer

programs are not specifically exempted from patentability. However, according to

the Registrar of Copyright, legal practice in Zambia does not show any instances of

patent applications for computer programs, even though it is now technically

possible.686 According to one of the Registrars at PACRA, developers do not apply

for a patent on their software, simply because it is easier under copyright.687

4.4.2.4 Trade secrets

Under the current IPR laws, there is no specific clause that deals with the

protection of trade secrets. In the new Patents Bill, a new category of protection

has been added that includes the protection of trade secrets (Part XXIV of the

Patents Bill). Section 139 provides that:

Any person shall have the right to prevent information lawfully within their

control from being disclosed to, acquired by or used by others without their

consent in a manner contrary to honest commercial practices, provided such

information is:

(a) a secret in the sense that it is not, as a body or in the precise

configuration and assembly of its components, generally known

among or readily accessible to persons within the circles that

normally deal with the kind of information concerned;

(b) has commercial value because it is a secret; and

(c) has been subject to reasonable steps under the circumstances, by the

person lawfully in control of the information, to keep it secret.

Contractual protection of such secrets is specifically allowed under the new

legislation.

4.4.2.5 Trademarks

Trademarks are dealt with in the Trademarks Act of 1994.688 They are defined as
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“a mark (i.e. a device, brand, heading, label, ticket, name, signature, word,

letter, numeral or any combination thereof) used or proposed to be used in

relation to goods for the purpose of indicating, or so as to indicate, a

connection in the course of trade between the goods and some person

having the right either as proprietor or as registered user to use the mark,

whether with or without any indication of the identity of that person.”

4.4.2.6 Database rights

Databases are not specifically mentioned in the Copyright and Performance Rights

Act; they are thus protected under general copyright law under the header of

‘compilations’ (Section 8(1)(b)) if they are original. Separate database rights are to

be included in a revision of the Copyright Act, according to a Zambian IP expert

who is also involved in the drafting of new IP laws.689

4.4.2.7 Institutions

Issues of copyright and performance rights fall under the authority of the Ministry

of Information and Broadcasting.690 A Registrar of Copyright has been appointed

to deal with such issues, to handle the registration of copyright, to grant licenses

for translation and reproduction of certain works,691 and to advise the Minister on

copyright matters (Art. 54). Registrations of copyright are mainly done for movies

and music;692 for books and computer programs, registrations are far less.693 This

low number of registrations for computer programs could be explained, according

to the Registrar of Copyright, in that

“it could be both that not so many people are producing software, and that

there is a lack of knowledge in the sense that when someone creates some

software, they often do not know where to take it.”694

Issues regarding patents, trademarks and industrial designs are dealt with by

PACRA, which falls under the mandate of the Ministry of Commerce. PACRA’s
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mission statement is “to promote innovation, orderly trade and the

competitiveness of Zambian industry and commerce through the provision of

information and the registration system of commercial and intellectual property

rights.” PACRA’s main activities focus on the administration of trademarks, as

there are said to be “a lot of contentious issues between companies in terms of

(foreign) trademarks, copying each other’s names, and infringements.”695 The

number of registrations – mainly foreign, but also local – has been growing over

the years according to an IP advocate,696 also resulting in more disputes over

infringements. In that regard, the Registrar at PACRA is responsible for dealing

with trademark issues in first instance (appeals can be made to the High Court).697

As said, PACRA also deals with patent applications, though it must be noted that

there are not many, if any. One interviewee noted that he had been in IP law for 23

years, and that he was not aware of any patent applications in Zambia or of

anyone who would be able to draw up an application for a patent.698 This could

potentially be explained by the general lack of understanding about IPRs in the

country, both with regard to the importance and the procedures (e.g. disclosing

the information before the patent application).699 According to one of the

Registrars at PACRA, around 90% of patent applications dealt with by PACRA

come from foreign firms that want to see their knowledge protected in a similar

way in their country of origin.700

Appeals with regard to decisions made by either the Registrar of Copyright or

by PACRA are dealt with by the Zambia High Court. However, it must be noted

that IP law was only introduced as a course in the legal training programs at

universities in 2010, resulting in a lack of knowledge of IP law among Zambia’s

current judges.701

4.4.3 Kenya

4.4.3.1 General

Kenya has established an extensive legal framework that deals with copyright,

trademarks, patents, utility models and industrial designs. It also strongly

emphasizes the importance of the protection of geographical names identifying

products originating in Kenya, in order to protect its richness in agricultural

products and handicrafts.702 Intellectual property laws in Kenya have, like in most

African countries, a colonial basis. After independence, national legislation was
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adopted, albeit substantially not much different from the colonial legal

documents.703 Kenyan copyright law was radically changed in 2001, with the

passing of a new Copyright Act,704 which aimed at modernizing copyright law to

make it more compliant with specifically the TRIPS Agreement.

4.4.3.2 Copyright

The Kenya Copyright Act 2001 deals with copyright protection in Kenya. Section 2

states that literary works include:

(h) computer programs; and

(i) tables and compilations of data including tables and compilations of

data stored and embodied in a computer or a medium used in

conjunction with a computer.

Both software and databases are thus included under literary works. According to

Section 22(1), literary works are protected under copyright, provided that the work

is original and that it has been written down, recorded or otherwise reduced to

material form (Section 22(3)). Literary works are copyright protected for fifty years

after the death of the author (Section 23(2). Section 26(5) of the Kenya Copyright

Act states that:

“The authorization of the right holder of the [computer] program shall not

be required to decompile the program, convert the program into a version

expressed in different programming language, code, notation for the

purpose of obtaining information needed to enable the program to operate

with other programs.”

Reverse engineering (i.e. reproduce and transform) of computer software for the

purpose of developing interoperable software is thus specifically allowed.

4.4.3.3 Patents

In 2001, Kenyan patent and trademark law was also reformed, together with the

Copyright Act. This was done with the same purpose as the copyright reforms, i.e.

to align industrial property protection and trademark protection with the

provisions of the TRIPS Agreement. In the new Industrial Property Act,705

inventions are defined as:

                                                 
703

In 1989, a new Industrial Property Act was adopted, which was, according to an IP expert in

Kenya, allegedly done in a hurry without full understanding of the implications. See, interview

2020110613.
704

Cap. 130.
705

No. 3 of 2001.



CHAPTER 4

157

“a new and useful art (whether producing a physical effect or not), process,

machine, manufacture or composition of matter which is not obvious, or

any new and useful improvement thereof which is not obvious, capable of

being used or applied in trade or industry and includes an alleged invention.”

In Section 21, inventions are further specified with regard to their patentability: an

invention in this regard is “a solution to a specific problem in the field of

technology,” being either a product or a process. Section 22 states that the

invention is only patentable if it is new, involves an inventive step, is industrially

applicable or is a new use. Section 26 does not specifically exclude computer

programs from patentability. The old Kenya Industrial Act of 1989 prohibited

patents on software, but the 2001 reforms to the Industrial Act changed this and

deleted this explicit prohibition, as it was argued that software should, because of

its interaction with hardware, be patentable.706 However, there appears to be

much confusion about software patents, as not all software is patentable (it needs

to have a technical component); this confusion can, according to the Principal

Examiner at KIPI, in part also be attributed to the general lack of understanding of

IPRs, for example when developers approach KIPI for copyright registration (which

needs to be done at the Copyright Board) instead of filing a patent.707

4.4.3.4 Trade secrets

No specific provisions can be found in the Industrial Property Act dealing with the

protection of trade secrets. Trade secrets are, however, said to be protected by

common law, similarly to the UK.708

4.4.3.5 Trademarks

The Trademarks Act of 2002 709 arranges the protection of trademarks.

Trademarks are defined in this act as

a mark used or proposed to be used

(a) in relation to goods for the purpose of indicating a connection in the

course of trade between the goods and some person having the right

either as proprietor or as licensee to use the mark, whether with or

without any indication of the identity of that person or distinguishing

goods in relation to which the mark is used or proposed to be used

from the same kind of goods connected in the course of trade with

any person;
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(b) in relation to services for the purpose of indicating that a particular

person is connected, in the course of business, with the provisions of

those services, whether with or without any indication of the identity

of that person or distinguishing services in relation to which the mark

is used or proposed to be used from the same kind of services

connected in the course of business with any other person.

‘Mark’ is defined as “a distinguishing guise, slogan, device, brand, heading, label,

ticket, name, signature, word, letter or numeral or any combination thereof,

whether rendered in two dimensional or three dimensional form.”

4.4.3.6 Database rights

Databases are only protected if they are original; original databases are protected

as a literary work under the Copyright Act (Section 2(i)). In this section, “tables and

compilations of data including tables and compilations of data stored and

embodied in a computer or a medium used in conjunction with a computer” are

defined as literary works.

4.4.3.7 Institutions

The Kenya Copyright Act is administered by the Kenya Copyright Board, which is

established within the Attorney General’s Chambers. The Board is also responsible

for the registration of copyright. Registration of copyright is voluntary, as

copyright protection is vested in the work automatically once it is expressed in a

concrete form. Registration takes place with the purpose of establishing an

effective databank of authors and their works (Section 5(f)).

The Industrial Property Act is administered by the Kenya Industrial Property

Institute (KIPI),710 whose mandate is to grant original industrial property rights, to

screen technology transfer agreements and licenses, to provide the public with

industrial property information for technological and economic development and

to promote inventiveness and innovativeness in Kenya (Section 5). The

Trademarks Act is administered by the Registrar of Trademarks, under the

authority of the Registrar General. In general, according to the Principal Examiner

at KIPI, KIPI deals with far more trademark applications than with patent

applications, and also with far more foreign applications than local applications.711

The Registrar of Trademarks is part of KIPI. As stated above, KIPI is also

responsible for matters related to technology transfer. However, registration of a

transfer agreement is not mandatory, so not all technology transfers are known at

KIPI. According to the Principal Examiner at KIPI, foreign companies approach KIPI
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for registration only when they fear that their technology is being stolen.712 If IPRs

are not properly arranged and secured by the foreign company, and the receiving

companies decide to claim IPRs in Kenya for the knowhow embodied in the

technology, it would strictly speaking be allowed under Kenyan law. For that

reason, KIPI encourages foreign companies to consult with them before entering

into a technology transfer agreement to ensure all registrations are done

properly.713

Appeals regarding patent and trademarks are dealt with in first instance by the

KIPI tribunal, after which decisions can be appealed at the High Court. Decisions of

the Registrar of Copyright can also be appealed at the High Court.

4.4.4 Ghana

4.4.4.1 General

Over the past 10 years, IPR laws in Ghana have been updated and modernized. In

Ghana’s IPR policy, there is a relatively strong focus on the protection of folklore.

Ghana’s traditional textile designs are famous worldwide,714 and IPRs are used to

protect these designs. Since 2005, the Ghanaian government has been taking

steps to improve the implementation of IPRs, according to the Principal State

Attorney at the Registrar General’s Department, for example by computerizing

patent and trademark registration at the Registrar General’s Department,715 and,

according to the Chief State Attorney at the Copyright Office, by training judges

and police officers in IPRs.716

4.4.4.2 Copyright

The Ghana Copyright Act 2005717 provides for protection of copyright. Section

1(1)(h) includes computer software and programs, whatever may be the mode or

form of expression, under its protection (see also Section 76, which categorizes

computer programs under the header of ‘literary works’), provided that it is an

original work created by a Ghanaian and that “it has been fixed in any definite

medium of expression now known or later to be developed with the result that the

work can either directly or with the aid of any machine or device be perceived,

reproduced or otherwise communicated.” Copyright is protected until seventy

years after the death of the author (Section 12(1)), which is longer than the
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minimum standard that TRIPS has set in this regard. Section 20 deals specifically

with reproduction and adaptation of computer programs:

1. The reproduction, in a single copy, or the adaptation of a computer program by

the lawful owner of a copy of that computer program is not an infringement of

copyright if the reproduction or adaptation is necessary for

(a) the use of the computer program with a computer for the

purpose and extent for which the computer program has

been obtained; or

(b) archival purpose and for the replacement of the lawfully

owned copy of the computer program in the event that the

said copy of the computer program is lost, destroyed or

rendered unusable.

2. A reproduction or an adaptation of a computer program shall not be used for

any other purpose than those specified in subsection (1) and a reproduction or

adaptation shall be destroyed when the continued possession of the

reproduction or adaptation becomes unlawful.

In other words, a computer program may only be copied or changed by the lawful

owner of a copy of that program in instances of personal use and backup,

reproduction or adaptation for the purpose of reverse engineering in order to

develop interoperable software.

With the 2005 reforms of the Copyright Act in Ghana, copyright rules in the

country were tightened and stronger protection of creators’ rights was provided.

In the predecessor of the Copyright Act, the Copyright Law 1985, computer

programs were not yet protected, although courts had, according to the Chief

State Attorney at the Copyright Office, a tendency to protect these works as

literary works.718 In the 2005 Copyright Act, computer programs were added.

Also, the size of the fines for cases of copyright piracy was increased and the term

of copyright protection was increased from fifty to seventy years after the death of

the author. This extension of the term goes beyond what is required by the TRIPS

Agreement.

4.4.4.3 Patents

The Patents Act 2003719 deals with patents in Ghana. Inventions are defined as “an

idea of an inventor which permits in practice the solution to a specific problem in

the field of technology” and may be or be related to a product or a process

(Section 1). Section 1 also provides a list of categories that are excluded from

patentability, but computer programs are not specifically mentioned here. In the

1993 Patent Law, the predecessor of the 2003 Patents Act, computer programs
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were specifically exempted from patentability (Section 1(3)(f)), but in the new act

this exemption has been removed and, thus, software patents are now in theory

possible.

4.4.4.4 Trade secrets

No IP law specifically mentions trade secrets. They are therefore protected under

general rules regarding unfair competition.

4.4.4.5 Trademarks

The Trademarks Act 2004720 deals with the protection of trademarks in Ghana.

Trademarks are defined in Section 1 as “any sign or combination of signs capable

of distinguishing the goods or services of one undertaking from the goods or

services of other undertakings including words such as personal names, letters,

numerals and figurative elements.” The adoption of this act (the old Trademarks

Act was from 1965) introduced the possibility to register service marks,

recognition of well known trademarks, and it strengthened both civil and criminal

remedies against counterfeiting.

4.4.4.6 Database rights

The Copyright Act does not specifically mention databases as protectable under

copyright law. Databases are only protected if they are original; in that case they

are protected as a literary work under the Copyright Act (Section 1(2)).

4.4.4.7 Institutions

The Copyright Office, situated under the authority of the Ministry of Justice, is

responsible for the administration of copyright (Section 66(1)). Section 39 of the

Copyright Act provides for the registration of works where copyright owners may

register their works. Initially, the Copyright Office was placed under the

responsibility of the Ministry of Information. In 1990, the Copyright Office was

placed under the National Commission on Culture,721 and the new Copyright Act

moved the Office to where it is now, under the Ministry of Justice.722

The Patent Office is responsible for the administration of the Patents Act. The

Patents Registry is located at the Registrar General’s Department of the Ministry

of Justice. The Registrar General’s Department is also responsible for the

administration of the Trademarks Act, done by the Registrar of Trademarks.

Although the IPR laws administered by the Registrar General’s Department have
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been updated fairly recently to include more effective protection, the office is still

struggling with the implementation of these new laws. Registration procedures

take a long time and are still paper based (although processing of the applications

is being done electronically).723 Although several patent applications have been

filed (only one of which was local), Ghana has not granted a single patent yet.724

According to the Principal State Attorney at the Registrar General’s Department,

this is due to the fact that hardly any invention takes place, and that people who

do invent something do not know how to translate their invention into a patent

application.725

4.4.5 Summary

What can be noted from the above overview of Zambian, Kenyan and Ghanaian

IPR systems is that they seem to adhere to a very minimum interpretation of

TRIPS standards. In some cases, for example the Zambian proposed clauses on

trade secrets, a literal copy of the TRIPS wording can be found. Current Zambian

IPR laws only deal with the most basic requirements and are not fully in line with

TRIPS requirements, for which reason reforms have been proposed. The Ghanaian

IPR laws are very straightforward; they are relatively short compared to the IPR

laws of the other two countries and they lack clauses with definitions. Kenyan IPR

legislation appears to be the most comprehensive, compared to that of Zambia

and Ghana. Kenya is also the only of the three countries that has provided for

protection of database rights in its Copyright Act.

Reforms of both copyright and patent law in all three countries seems to be

done without a clear understanding of the policy goals that are trying to be

achieved by the reforms;726 clauses are simply copied from TRIPS or from other

countries’ national legislation. For example, it has been argued by a Zambian IPR

expert that inspiration for the text of the new Zambian Patent and Trademarks

Act has been gained from Kenyan and Ghanaian IPR laws, as they had already

modernized their legal system with regard to the TRIPS agreement.727

With regard to trade secrets and their protection, none of the three countries

currently have legislation protecting this, although with the proposed reforms,

Zambia aims to include this in their Patent Act. This does not mean, however, that

trade secrets are not protected; their protection is currently arranged through

general rules regarding unfair competition. This will be discussed in more detail in

chapter 5. Trademark protection in the three countries appears to be in line with

international standards. Enforcement of trademarks also appears relatively
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important, potentially due to the amount of pirated and counterfeit products that

is available. Their enforcement will be discussed in more detail in chapter 6.

Table 4.1: Overview of legislation in the three case study countries

Zambia Kenya Ghana

Copyright Copyright and

Performance Rights

Act (1994)

Intellectual

Property Rights

Policy

Copyright Act

(2001)

Copyright Act

(2005)

Patents Patents Act (1994) Industrial Property

Act (2001)

Patents Act (2003)

Trade secrets (proposed) Patents

Bill, Section 139

no specific

legislation

no specific

legislation

Trademarks Trademarks Act

(1994)

Trademarks Act

(2002)

Trademarks Act

(2004)

Database rights general copyright

law

Copyright Act

(2001), Section 2(i)

general copyright

law

Institutions Registrar of

Copyright (Ministry

of Information and

Broadcasting

Patents and

Companies

Registration Agency

(Ministry of

Commerce)

Kenya Copyright

Board (Attorney

General’s Chambers)

Kenya Industrial

Property Institute

(Ministry of Trade

and Industry)

Registrar of

Trademarks (part of

KIPI)

Copyright Office

(Ministry of Justice)

Patent Office

(Registrar General’s

Department,

Ministry of Justice)

Registrar of

Trademarks

(Registrar General’s

Department,

Ministry of Justice)

4.5 The role of IPRs in absorptive capacity in the case studies

In this section, the general debate on IPRs and absorptive capacity in the field of

ICT is linked to the specific situations in the case study countries. A socio legal

analysis is provided regarding the role of law, IPR legislation in particular, in

technology absorption in the software sector. The section is structured along the

lines of the three phases of technology absorption: acquisition, inventive process

and exploitation.

4.5.1 Acquiring knowledge in the field of software

As seen in section 4.2.3, IPRs are said to be of particular importance with regard to

their potential in making developing countries more attractive for foreign

investment, thereby enhancing their potential for access to and diffusion of
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technology. However, in the field of software development, the practice appears

to be rather different.

Technology transfer through investment:

As discussed above, foreign investment into developing countries is believed to be

beneficial in that it is often accompanied with technology transfer. However, when

investors in the ICT sector decide to come into a developing country and establish

a relationship with a local affiliate, it is far from certain that technology transfer will

take place through this relationship. More specifically, the presence of one or more

software MNCs in a developing country does not necessarily result in transfer of

technology through this relationship, or the possibility for the developing country

to learn from the technology that is developed by the investor. It has been argued

in this regard that,

“when companies such as Microsoft expand to new locations in the South,

that expansion primarily means the establishment of a local sales office and

the hiring of sales and clerical staff and software installers, but few of the

much more skilled software writers and programmers.”728

Most of the mobile network operators in the three case study countries are

branches of foreign companies. For example Airtel,729 which is active in Zambia,

Kenya and Ghana, is owned by an Indian company. The local branches of the

operator have been given a license to operate the local branch, including the right

to use the name and trademarks, and in return, the local branch pays dividends to

the mother company. Development of the services is done at the mother

company, and all applications provided by the local branches of the operators are

used on license.730

The situation is similar with regard to other MNCs in the ICT sector that are

present in the three case study countries, such as Google; there is little real

transfer of technology that takes place at Google’s local African branches. Google

has offices in both Kenya and Ghana. Technological development takes place in

the U.S.; the local offices focus merely on marketing and awareness creation of

Google products and services.731 The local Google offices also try to connect with

local software developers, in that they organize workshops and training days (for

example, the Google Ghana Coding Day), in which developers are made familiar

with the technological aspects of Google products and services. However, these

types of trainings and workshops are also said to be merely aimed at creating
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more excitement for Google and a ‘lock in’ regarding their products in developing

countries; no technological positions are available at the local offices.732 Similarly,

with regard to ICT hardware companies such as Microsoft and IBM, their activities

in Africa focus mainly on creating ICT literacy and enlarging their market share on

the continent. Microsoft, for example, has developed a Kiswahili version of

Microsoft Windows in order to attract more computer users,733 and has been

signing agreements with African governments to provide its products at a lower

price for government and educational institutions (e.g. Microsoft has proposed to

help the Ghanaian government in establishing Microsoft IT Academies at four

institutions).734 IBM is focusing more on selling low cost computers, and has been

making large investments in establishing local (sales) offices in various African

countries.735 IBM is also trying to join forces with educational institutions by

offering IBM certification courses.736

As noted in section 4.2.3, two claims regarding the link between IPR protection

and attractiveness for foreigner investors are made: firstly, that stronger IPRs lead

to more foreign investment; and secondly, that more foreign investment leads to

access to and diffusion of new technologies. However, as argued above, one could

question how beneficial the presence of foreign ICT companies really is for the

developing country in terms of technology transfer, and what the developing

country will be missing out on (apart from potential economic benefits, see

chapter 5) if the foreign company refrains from coming,737 since knowledge

spillover from the investor’s technology rarely takes place in the field of ICT.

Moreover, the act of transferring knowledge in the field of ICT is generally less

dependent on the actions of the technology source and more on the actions of the

technology receiver: it is the receiver that actively purchases (a license to use)

software (often this is possible via the Internet), and a technology transfer

agreement is generally not necessary for acquiring the software. If one combines

this with the theoretical possibility of reverse engineering of software as is allowed

by TRIPS, one could question the actual benefit of foreign investment, and for that

purpose strengthening IPR protection in the ICT sector. This is particularly the case

considering that reverse engineering is in practice very hard or even impossible

when it comes to proprietary software. It seems that these types of business

relationships between software MNCs and developing countries are established

for other purposes than transfer of technology, and the influence of IPRs on these

relationships is likely to be smaller as the technological knowledge remains in the
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source country and is (assumedly) sufficiently protected. This poses the question in

what way technology transfer in the field of software can take place instead.

Acquiring knowledge through training and education:

All across Africa, there is a growing number of training possibilities in the field of

‘computer sciences’. Courses and degrees are offered at universities and private

schools. However, these educational opportunities do not necessarily provide all

the necessary skills; an often heard complaint is that only very basic knowledge of

computers is provided and that resources at these institutions are generally

insufficient (see also chapter 3).738 Furthermore, by learning how to use a specific

(proprietary) software solution, students do not automatically also learn the

technology behind it. Sometimes private software companies offer training as

well. For example, the trainings and workshops organized by Google in Ghana and

Kenya can be seen as training, but also, for example, the financial support of Nokia

in the incubators in Kenya: software developers at the m:lab often make their

applications available first in the Nokia Ovi Store.739 However, also in courses

offered by software MNCs, transfer of technological understanding cannot be

assumed automatically, as

“far from contributing to software literacy, these educational programs are

marketing tools designed to produce users that are dependent on a

particular program. People who attend these courses are typically unaware

even of the existence of alternative solutions, and completely at a loss when

confronted with a different program to solve the same need.”740

Finally, knowledge can also be acquired through tutorials by experts or developers

from developed countries: these tutorials are often held in company, for example

in Esoko,741 or they are hosted by incubators, for example in Kenya.742 These

tutorials are organized occasionally and do not necessarily provide a sustainable

replacement for formal education and training. In sum, the various formal and

MNC training and education opportunities seem to be providing only marginal

technological knowledge and understanding in the field of software.

Knowledge spillovers:

The presence of MNCs could potentially also lead to unintended knowledge

spillovers. As explained above, there are three types of spillovers: demonstration

effects, labor turnovers and vertical spillovers. Labor turnovers are easily visible as

a source of such spillover in the case studies. For example, Gertjan van Stam, the

initiator of LinkNet took the knowledge he gained from working at TNO in the
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Netherlands to Zambia, where this knowledge became available for the LinkNet

team. 743 Similarly, Mark Davies, the owner of Esoko, gained a lot of

entrepreneurial experience working in other companies in other countries. Within

Esoko, he uses his knowledge to train his technical personnel in developing their

entrepreneurial skills.744 These spillovers are not related to the presence of MNCs

in the countries, but more to the movement of skilled people from developed to

developing countries.

Learning by doing:

The somewhat disappointing possibilities for young software developers to

acquire the knowledge they need (i.e. because education programs seem to fail in

providing the knowledge that developers need in a business environment, and

MNCs in the ICT sector generally do not enter into technology transfer

agreements) have led some of them to search for other ways to develop their

knowledge in relation to software development. One key way to do this is through

online available resources, for example, manuals, tutorials and forums. Acquiring

this knowledge depends more on the eagerness of the software developer than it

does on IPRs, as the knowledge has to a large extent already been made available

to the public. For example, the LinkNet team has been studying online resources

regarding network management and billing systems to develop their current

software solution. Similar practice can be found with the developers at the

incubators in Kenya and in Ghana.745

FOSS also provides a learning possibility for developers. FOSS requires that the

source code of the software is made available, so that it can be changed and

improved, but also adapted to local needs and requirements. It is for precisely this

reason that LinkNet chose to base its application on FOSS, i.e. to be able to adapt

it to their specific needs.746 In other words, a strong case can be made for the

argument that FOSS permits and facilitates technology transfer, as opposed to

proprietary software. It thereby also creates the possibility for ICT sectors in

developing countries to grow, as FOSS allows for adjustments of the software to

local needs and for developers in developing countries to learn and understand the

technology behind the software.747

Summarizing, software developers in the three case study countries are, for the

acquisition of the knowledge they need to develop their own software and

applications, mostly basing their work on sources that are publicly and freely

available. The strength of the IPR regime seems to not affect this all that much, as

technological knowledge is generally not actively transferred by companies in
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developed countries, but instead, acquired by active searching by the developers

for online available sources and by skilled people moving South.

4.5.2 Inventive process

In the second phase of absorptive capacity, the inventive process, relatively little

value seems to be attached to IPRs in the three case study countries. The inventive

process in software development generally takes place both in company and

within networks. As explained above, FOSS seems to be particularly useful as the

freely available source code makes building upon already existing knowledge

easier. In the three case study countries, hardly any domestic SMEs register their

IPRs; it is mainly the large MNCs that do so.748

Imitation, adaptation and reverse engineering:

As has been explained, one of the key arguments of developing countries with

regard to stronger IPR systems is that this would prevent them from building upon

existing technological knowledge through imitation and adaptation. However, it

appears that imitation is not so much an issue in the context of software

development; as there are many solutions to one problem possible, it is often

much easier to build your own version of the solution than to copy and imitate an

existing solution. Many examples of this can be found, for example, in the dozens

of mobile money applications across Africa. In this regard, it has been emphasized

that to be successful as an ICT company, one must identify a problem and develop

a solution for that problem. It is very well possible that multiple developers come

up with similar solutions to one problem but in a different context. Since these

similar solutions are generally not built by imitating or reverse engineering each

other’s code (as this is highly complex and time consuming), but merely by

developing separate software solutions with similar functionalities (for example,

MFarm and Esoko),749 one cannot speak of infringement of IPRs in this regard.

Secrecy or shielding the source code will not prevent such developments from

happening. Success of one solution over the other might be more connected to

the business model that is being used in exploiting the product than it is to the

emphasis placed on IPRs (i.e. copyright and trade secrecy, but even more so on

patents – having a patent does necessarily say anything about the quality of the

software or whether it will be a success in the market).

Collaboration:

When looking at the case studies, collaboration and knowledge sharing seems

vital in software development, particularly for young ICT startup companies who

all acknowledge the importance of learning from peers. This development seems
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to take place in the local software industries in the three case study countries. The

LinkNet platform, for example, was created in close cooperation with the Meraka

Institute in South Africa.750 In the incubation centers in Kenya, it was confirmed by

many young developers that collaboration with peers has enlarged their

technological understanding and helped them in building their software.751

It is important to note, however, that there is still a lot of distrust with regard to

the potential of collaboration. As one interviewee noted, “people are often scared

of presenting their ideas or findings before having them published or expressed in

any form whatsoever, as it has happened often that others steal ideas or results

before they have been published.” 752 At the same time, having multiple

developers develop similar software solutions to a problem is not a legal

infringement. A developer can develop an idea, based on a problem that was

observed, and the solution developed to solve that problem might be good, but it

is not necessarily unique.753 In this regard, it has been argued that a protective view

regarding developed software (either by colleague developers, but, related to the

incremental character of software development, also, for example by the patents

on (elements) of software held by the large MNCs) could easily hinder a company

in growing, for example when it comes to finding investors that will want to know

what they are investing in, but also with regard to building on existing software

and ensuring interoperability, and with regard to sharing knowledge and receiving

input and feedback from colleague developers on developed software.754

Awareness and understanding:

When looking at the data from the three case studies, IPRs seem to have a

relatively small impact on the inventive process that has taken place. In this

regard, observations by the interviewees identify a lack of awareness regarding

IPRs among the general public.755 This is particularly visible with regard to piracy

and counterfeit products. For startup companies, the picture appears to be a bit

more blurred, in that these companies are generally aware of IPRs but do not

always see the benefit of them. LinkNet, for example, has decided to base its

software solution largely on FOSS, as this was easily accessible and free, and it was

believed to be more in line with the cultural characteristics of communal

ownership and sharing.756 Moreover, LinkNet staff members were simply unaware

of the benefits that IPR protection could offer them. In fact, they have argued that

IPRs hindered them in developing the LinkNet model as it limited their choice of
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freely available software solutions.757 They noted, however, that choosing for open

source software also required extra learning, because the software is generally

more complex and some basic knowledge of programming is needed to install the

software.758 This is an important point to note, as FOSS is often advertised as

beneficial to developing countries because of the low costs attached to acquiring

it.759 The Kenyan application Ushahidi was also developed based on open source

tools; the platform is made available for others to freely use and as a result, it has

been used in more than 130 countries worldwide.760 However, the developers of

Ushahidi have noted that although the open source model worked in their

particular instance, they would not automatically advise every ICT startup to

choose for the open source model; this choice depends largely on the objectives of

the company and the use of the product,761 a decision that can only be made with

a good understanding of the use and potential benefits of IPRs. In other words, it

must be emphasized that choosing FOSS in developing a new product needs to be

considered carefully, in that it entails more than simply source code that is

available for free; it is often more difficult to understand and requires a different

business model than proprietary software.

In the Kenyan incubators, a lot of emphasis has been placed on teaching the

developers about IPRs, for example by hiring an in house IPR consultant that the

developers can consult regarding the protection of their software and by giving

trainings on the subject.762 However, in practice, the young developers often

postpone dealing with IPR matters, on the basis that they feel they need to take

care of other matters (i.e. improving the product, formalizing the business, earning

revenue) first.763 For example, Zege Technologies has not registered their

copyright, although they are aware of the possibility to register and of the fact that

their right to copyright is established automatically. One of the founders of Zege

Technologies has a legal background, and thus more knowledge of IPR issues than

other startups in the ICT sector. Zege Technologies is investigating the possibility

of patenting their application, however, to secure themselves if an investor is

found. Their main concern regarding application for a patent is the question of

whether the relatively high fees that are charged for a patent application will add

value to the product or to the company.764 Their main priority at this point,

however, is not so much the investigation of IPR related issues, but securing

income for themselves through the service they provide.

Esoko in Ghana has, on the other hand, since the start of the company, made

sure that all IPR matters were arranged according to the provisions in the law.
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Copyright and trademarks have been registered, and clients can purchase a license

to use and implement the software. The most likely explanation of this different

approach seems to be that the owner of Esoko, being from the Global North,

shares the developed countries’ perspective regarding the value of IPRs.765

Interestingly, Esoko started under the name TradeNet. When the decision was

made to rebrand the company into Esoko, the Rwandan company Esoko was

contacted (as they provide a similar product under this name in Rwanda) with

regard to use and registration of the name, and the Rwandan Esoko basically gave

up their exclusive right to use the name ‘Esoko’ without much hesitation.

Potentially, they were unaware of the monetary value connected to that name. As

a result, however, the media seems to confuse the two Esokos regularly, which

leads to more publicity for the Rwandan Esoko.766

In sum, a distinction can be made between awareness among the general

public and awareness among ICT startup companies. With regard to the last

group, there is often awareness of the existence of IPRs, although their value is

sometimes misunderstood, often leading to inaction by the developers regarding

their protection.

Paper trail:

Despite misunderstandings regarding the value or benefits of IPR protection, it

should be noted that copyright is nonetheless protected automatically. In this

regard, the specific character of software development, in that it is highly

dependent on previous innovations, might require a different approach with

regard to protecting the knowledge.

In Zambia, there have been multiple instances in which people have created a

certain computer program that they began to sell without knowing that their

creation was copyright protected. After some time, one of their customers started

using it in a way that was not permitted under copyright law. Only at that time, did

they approach the Copyright Office with a complaint. However, at that point,

proving originality and ownership of the copyright was often difficult, as there was

no evidence showing who had developed the software.767 In such situations, a

strategy of strong secrecy appears to be of less value than, for example, keeping a

paper trail of the steps taken in the development of the software, particularly in

the light of the importance of openness and collaboration in stimulating

innovation in the ICT sector. Keeping a paper trail would create ‘evidence’ of the

steps taken in the development of the software, and, in the case of collaboration,

regarding which developer did what in the development process. Such a practice

apparently already exists to a certain extent in Zambia, as sending a copy of the

finished product in a closed envelope to oneself (and keeping it closed unless a
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conflict occurs) is generally accepted as a way to create ‘evidence’.768 This could

provide an easy solution for developers that do not wish to devote resources to

protecting IPRs at the early stage of development and could potentially also help

with regard to the distrust that developers are said to feel regarding collaboration

in software development. By keeping a paper trail, combined with the fact that

copyright is granted automatically, ICT startup companies can adequately ensure

the protection of their product during the inventive step without slowing down the

innovative process, i.e. this two steps could, together, provide an appropriate

balance between protecting and stimulating innovation in the ICT sector in the

African context.

4.5.3 Exploitation

If technology absorption is to lead to economic growth, the results of the

absorption (i.e. the new product or service) need to be exploited so that the

innovation can contribute to the financial and competitive position of the

innovating company. IPRs protect the innovating company against unauthorized

use or copying by others. As explained, copyright is granted automatically, so

immediately after finalizing the software, the developer is protected and he has

the exclusive right to copy, sell and exploit the software. However, in the case

study countries, various barriers to the use of IPRs seem to arise in this regard: one

that has to do with, again, the perception and awareness of the value of copyright

protection, and one that has to do with the perception of the harm in

infringements by others.

Licensing:

When looking at the licensing practice of the three case studies, one finds that

Esoko has developed a strict licensing regime.769 LinkNet has built its solution on

open source, and implements the software at the new locations. These locations

are treated as subsidiaries and are part of the LinkNet organization, and no license

is thus given or needed.770 The developers at the incubators in Kenya are generally

still in the early stages of starting their businesses, and do not seem to have

considered the concept of licensing. For example, MFarm is still trying to build

market share for their application in Kenya, and see this as their first priority before

trying to sell their application to others.771 A similar situation seems to be the case

for Karanja and his whive.com,772 and for Zege Technologies.773 In this regard, it

seems that the primary focus in this stage of the development of these companies

is on generating income through the services offered by the developed application
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instead of through selling (a license to) the application; the focus of starting ICT

companies seems to be more on creating a user base for the application or service.

Awareness and understanding:

As explained earlier in this chapter, awareness of the (economic) benefits of IPRs is

generally low and registration of copyright is hardly ever done. Practice at, for

example the Kenyan incubators shows, however, that despite the training efforts

of the staff at the incubators, many young developers are not aware of the

possibility of registration of trademarks and copyright; if they are aware of it, they

often choose not to make arrangements, as the developers seem not to

understand the potential benefits and the procedures are perceived to be long and

complicated,774 although in practice they in fact are relatively easy.775

Although being unaware of or not registering copyright does not take away

from the exclusive right that the developer has, awareness of this right usually only

develops when a conflict occurs. In the words of one of the interviewees,

“it is only when someone has something to protect when they say, ‘how can

we protect it?’ Here, people want to innovate, but do not think about what

comes next. In Europe, where IP is popular, innovation works the other way

around, and is popular because companies want to be competitive and they

want to use IP to expand. But in the developing world, it is the other way

around.”776

This shows a different perspective on IPRs: whereas in the Global North, IPRs are

seen and used as an asset for business, something that can be traded and made

into a profit, it appears that in the case study countries, the developers mainly see

IPRs as a cumbersome procedural hurdle that only becomes relevant when

infringed upon.

In Zambia, there have been multiple instances where people had created a

certain computer program that they started selling without knowing that they

owned the copyright for it. After some time, the copyright of the developer was

infringed upon when someone else started selling the same computer program

under his own name. However, because there had been no registration of the

copyright, proving originality and ownership of the copyright as difficult, as there

was no evidence or paper trail showing who had originally developed the

software.777 Similar cases can be found in Kenya, where the emphasis has merely

been on developing the product, and only when a conflict occurs is the monetary
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value of IPRs understood.778 It thus seems important that the developer keeps a

paper trail of the steps he took in developing the software, which can later be used

as evidence of authorship in case of an infringement of the copyright.

It is important to note that it appears that the moment IP protection is needed,

for example in larger trade relations, awareness and understanding of the use and

benefits of IPRs increases strongly and then it also potentially works as an

incentive for new innovation. In the words of one interviewee: “trade it and use it,

and then you know they discover the importance.”779 An example of this can be

found in the business experience of Karanja, when he developed a Kenyan ‘light’

version of gmail. After launching his product and gaining popularity among

Kenyan users, Google started complaining about the unauthorized use of their

trademark.780 This experience has taught Karanja to make sure his legal affairs are

arranged properly for the products he developed after gmail.co.ke.781 In a similar

fashion, Zege’s main challenge in the development of their mobile money

application has been the cooperation with the mobile network operators who

control the mobile money platforms. The operators in Kenya have repeatedly

refused to provide for an API that developers can make use of or any other access

to their platform; Zege Technologies has argued that although access to the

technology can be denied, access to the data belonging to the customer is

possible, and for that reason, with M Payer, Zege Technologies has found a way to

work around the control of the network operators, partly because the developer of

Zege’s M Payer has previously been involved in the development of a competing

product with a large Kenyan bank.782 Zege Technologies decided to adjust their

application after Equity Bank complained about the initial product, which was said

to be ‘stolen’ by Zege’s Gathuti after previously working for Equity Bank.783

However, copyright infringement is not always seen as a loss of potential

infringement, but rather as a form of publicity, particularly with regard to music,

which spreads faster because of piracy; income is generally only generated

through performances in any case.784 One interviewee has argued that potential

infringement in the case where one of their clients buys and resells their product is

not necessarily a bad thing, as the new clients still need them for support services

and training with regard to using the product.785 According to this interviewee,
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profit can still be made on the software through these added services, even if the

software itself is unauthorizedly sold by others.

Summarizing, it is important to emphasize the distinction between the two types

of exploitation, i.e. finding users of the product and finding buyers for the product.

Startups need to start with finding users, for which a relatively relaxed approach to

IPRs can be combined with keeping a paper trail of the development of the

product to ensure ownership of the product. Once a company wants to start

selling the product to other businesses, licensing becomes relevant, for which

more in depth knowledge of IPRs is needed, and also, it is worth noting, trust in

the law and enforcement thereof.

4.6 Conclusion

This chapter has dealt with the role of IPRs in the process of technology absorption

in the field of software development. From the discussion regarding the

relationship between the protection of IPRs and absorptive capacity, several issues

become clear, some of which demand further study.

In theory, a strong emphasis is placed on the benefits of IPRs for economic

development in developing countries, and there are generally two key arguments

brought forward in favor of stronger IPR protection in developing countries. IPRs

are said to be beneficial for domestic innovation occurring in the developing

country, and stronger IPRs are said to encourage ITT to developing countries. Yet,

there is an inherent contradiction between ITT and IPRs. ITT relies to a large extent

on a flow of technological knowledge that is as free as possible, whereas IPRs are

designed to limit a free flow of knowledge by granting exclusive use to the holder

of the IPRs. As such, IPRs form the boundaries within which knowledge can be

used. Without some form of IPR protection, ITT to developing countries, it is

claimed, will slow down or even stagnate, as in that case, firms in developed

countries will fear that firms in developing countries will free ride on the

technological innovations of the developed world. Firms in developed countries

then risk losing profit from their innovations, making them more hesitant to invest

in R&D and to trade their innovations to the developing world as they will bear the

costs and risks of innovating without being fully able to reap the benefits of it. This

could seriously hinder global technology transfer. Although the relevant literature

is not unanimous on the complex relationship between IPRs, technology transfer

and knowledge spillovers, some commonalities can be found. First, a stronger IPR

system in the receiving country is said to provide an incentive for a foreign

company to trade its technological knowledge, either through direct investment in

a subsidiary or through licensing. Second, a stronger IPR regime in the receiving

country is likely to encourage trade in general, through which knowledge can spill

over as a side effect. Third, this knowledge spillover can occur not only through
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vertical linkages or trade in goods and the demonstration effect, but also through

labor movement.

Yet, and this is the fourth message of the vast literature on IPRs, since IPRs aim

at preventing free riding, they also potentially hinder these knowledge spillovers.

Patents and copyrights will mainly try to limit vertical spillovers and demonstration

effects, whereas trade secrets attempt to limit knowledge spillovers through labor

movement. These commonalities form the basis of the first part of the U shape

that has been introduced in the literature with regard to IPRs in developing

countries: in the first stage (i.e. attracting technology through ITT), it is said to be

important for developing countries to have strong IPRs that will make transferring

technology to the country more attractive for foreign investors. For imitation and

learning from the acquired technology, weaker IPR protection is necessary, and

when the domestic industry starts innovating, stronger IPR protection is necessary

to protect these domestic innovations.

When looking at the three case study countries, the following observations

have been made. Firstly, it appears that their IPR legislation does not deviate much

from the minima that have been established in TRIPS. Some clauses have been

copied literally from TRIPS without much adjustment or understanding of the

flexibilities that can be incorporated in national legislation or how they can be used

for the benefit of the country. On the other hand, this ensures that the national

legislation is more or less in line with the minimum requirements as laid down in

the TRIPS Agreement. Furthermore, it appears that there is a huge lack of capacity

and knowledge among policy makers and law practitioners with regard to IPRs,

demonstrated for example by the absence of a consistent policy underlying IPR

legislation, and slow bureaucratic legislative processes.

With regard to the process of attracting knowledge in the three case study

countries, many governments seem to be aware that stronger IPR protection is

said to lead to more foreign investment and technology transfer. For that reason,

IPR legislation is being updated, although this process is often slow. However, in

the case of attracting knowledge in the field of software development, the case

studies suggest that ITT in this sector does not take place through agreements

between technology supplier and receiver. In addition, formal training and

education opportunities appeared to be of less importance in the acquisition of

knowledge in the three case studies. Although knowledge spillovers could easily

be identified in two of the three case study countries, they seemed to be only of

marginal importance. Most knowledge acquisition in the field of software in the

case studies has taken place through ‘learning by doing’, more specifically through

the active search and learning by the developer on the Internet (which also

emphasizes the importance of Internet infrastructure as has been discussed in

chapter 3). Attracting foreign investment from ICT related MNCs might be

beneficial to the country in terms of general economic objectives such as

employment creation, but technological knowledge is generally not transferred

through such relationships. Instead, local software developers in the three case
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study countries seem to be limited to sources that are publicly and freely available

to expand their knowledge.

Regarding the inventive process, IPRs are generally also said to be good for

domestic innovation, both in developed and developing countries. In this regard,

the contribution of IPRs to the total body of knowledge is higher with regard to

patent protection on technical inventions than it is for copyright protection on

software. Software is a specific category where changes occur relatively rapidly,

and development of software is highly incremental, in that new software is built

upon prior existing software, for example in terms of interoperability. Imitation of

other developers’ innovation appears to be not really an issue, as there are many

solutions to one problem possible, and it is often easier for a developer to develop

his own version of the software than it is to imitate and adapt existing software.

Secrecy thus does not prevent others from developing similar software products.

In fact, strong copyright protection or protection of the source code as a trade

secret could potentially hinder software innovation instead of stimulating it. When

looking at the inventive step in the three case studies, there seems to be little

awareness of and value attached to IPR protection on software. Collaboration and

sharing within networks seems to be common, which also makes the case for

secrecy of the source code less beneficial. Instead, more emphasis could be placed

on the importance of documentation of the steps taken in the development of

software, which could function as evidence of ownership of copyright, which is

granted automatically. Keeping a paper trail could help ICT startup companies in

creating ‘evidence’ regarding the ownership of the software that has been

developed.

With regard to exploitation of the newly developed software, a distinction

must be made between selling the service to users and selling the product to other

businesses. When it comes to selling the service to other users, keeping a paper

trail might be sufficient for the startup company to ensure ownership of the

product in case of a conflict. When the company has attracted a sufficiently large

customer base and considers selling the actual product to others, a better

understanding and awareness of IPRs and their value seems necessary, in order to

make effective use of licenses when selling the product. This could generate more

revenue for the company than, for example, selling the software including the

copyright on it.

A special case is formed by FOSS, which is made available under a license with

very liberal terms and available for free, including the source code. Adjustments to

this code need to be made available under the same license as the original

software. While the product is released for free, revenue can be created through

such value added services, such as systems integration, consultation, support,

tutorials and documentation. FOSS provides a learning possibility for developers in

that it requires that the source code of the software is made available, so that it

can be changed and improved, but also adapted to local needs and requirements.

A strong case can be made for the argument that FOSS permits and facilitates

technology transfer where proprietary software does not. It thereby also creates
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the possibility for IT sectors in developing countries to grow, as FOSS allows for

adjustments of the software to local needs and for developers in developing

countries to learn and understand the technology behind the software. However,

it must be kept in mind that FOSS might require extra learning, because the

software is generally more complex and some basic knowledge of programming is

needed to install the software.

In sum, IPR frameworks should be flexible enough to protect all interests of all

actors in the process of facilitating absorptive capacity (i.e. foreign technology

suppliers, networks and trading partners). As seen in this chapter, these different

actors have different interests that they want to see protected, and, in the words

of one of the interviewees, “all these factors make that you cannot have one

uniform IP regime. Instead, there should be variation and the possibility to

customize protection according to one’s wishes and purposes,”786 requiring a

thorough understanding of IPRs on the side of legislators and policy makers so

that they can incorporate these interests in IPR legislation according to broader

societal goals. Moreover, since technological developments move so fast,

particularly in the field of ICT, it is hardly possible to incorporate all new

developments in specific clauses in the law, also because legislative processes

generally take a long time. IPR legislation should thus be broad enough to include

these new developments (for example, database rights sui generis under copyright

law).787

Furthermore, it has become clear from the analysis of the three phases in

absorption that the claims made in literature regarding the importance of IPRs for

developing countries, particularly the U shaped relationship as proposed by

Maskus, require some nuancing in the context of the ICT sector observed in the

case studies. The proposed U shape emphasizes strong IPRs in the phase of

attracting knowledge, weaker IPRs with regard to learning through imitation, and

stronger IPR protection once technological capabilities in the country grow and

more innovation takes place. In the context of the case studies, IPRs in the first

phase appear to be less relevant than the U shape assumes. Moreover, the

importance of IPRs – and more so the importance of awareness creation and

enforcement – becomes bigger throughout the process of absorptive capacity:

particularly when the domestic ICT sector starts innovating, the importance of IPR

enforcement seems to grow. The standard U shape thus instead takes the form of

a J shape in the context of the three case studies. As this is a socio legal

dissertation, however, saying more about this more nuanced curve falls outside

the scope of the research. These in initial findings thus suggest the need for further

economic research to examine and establish the details of any such curve. What

can be established at this point, however, is that the curve, as proposed by

Maskus, is likely to not be U shaped in this very specific context of ICT software in

these three countries.
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Chapter 5

Contracts and the legal environment

surrounding them

5.1 Introduction

Africa is slowly becoming a continent of more interest for foreign investors and

businesses, as the perception that there are exciting opportunities has grown. The

private sector is argued to play a key role in stimulating economic development, as

it is both a source of income for entrepreneurs and workers and a source of

taxation for governments.788 It is believed that through the private sector,

developing countries themselves can accelerate growth in their country, for

example through job creation, through the provision of essential goods and

services, and through competitive markets that enable incomes and productivity

to rise.789 For that reason, this sector has been receiving increasing attention by

policy makers in the developing world in that it is believed that the private sector

will grow once property rights and contracts are guaranteed.790 Posner has argued

in this regard that

“markets are more robust than some market failure specialists believe. But

their vigor may depend on the establishment of an environment in which

legal rights, especially property and contractual rights are enforced and

protected.”791

The issue of property rights, specifically IPRs, has been discussed extensively in

chapter 4. How exactly absorptive capacity is related to contracts, specifically in

the ICT sector in Africa, and what the role of law is in this is the topic of this
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chapter. However, in the context of this research, contracts cannot be seen as

separate from their legal environment. Contracts must be understood in relation

to several other legal regimes that facilitate the coming into existence of

contracts, i.e. company law, and international trade and investment law. For that

reason, this chapter deals not only with the role of contracts in absorptive capacity,

but also with the broader legal context in which contracts are embedded.

In section 5.2, contracts and contract law are discussed. In section 5.3, contracts

are discussed in the context of absorptive capacity. Certain legal regimes have

been identified as relevant in relation to contracting and absorptive capacity, for

example, international trade and investment law, particularly with regard to the

acquisition of new technologies. The relationship between contracting and the

inventive process becomes visible in relation to processes like the finding of

startup finance and of starting a business, which are necessary for developing an

exploitable product or service. For example, it has been argued that the business

climate should be one that enables and encourages entrepreneurs to seize the

opportunities they identify, for example by limiting the number of administrative

procedures that have to be followed to start a company and the time connected to

these procedures. Finally, also the relation between contracts and exploitation of

the newly developed product or service will be discussed in section 5.3.

In section 5.4, contracts are discussed in the context of ICT. The drafting of

contracts in the ICT sector often requires specialized knowledge of the technology

and sector, which can be an added difficulty for starting businesses. ICT contracts

may come in a variety of shapes and forms, ranging from software licenses, to

purchasing hardware, to software development, to outsourcing of certain

processes or elements, and so on. In section 5.5, the legal frameworks in the three

case study countries will be discussed, focusing on the legal instruments that have

been discussed in section 5.2 and 5.3. Section 5.6 deals with the actual role of

contracts in absorptive capacity in the three case studies, as has been found

through the fieldwork of this research. This chapter is ended with a conclusion in

section 5.7.

5.2 Contracts and contract law

In the development debate, a strong emphasis has been placed on the importance

of contracts. It has been argued that “development thinkers continue to stress the

importance of markets as the main mechanism for production of resources in

societies and as the main leverage for economic growth.”792 In this, markets are

based upon property, contracts and their enforcement (see chapter 2). Trubek has

argued that according to these thinkers,
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“growth would be best achieved if the State stayed out of the economy

except to the extent that – through law – it provided the institutions needed

for the functioning of the market. These included guarantees for property

rights, enforcement of contract, and protection against arbitrary use of

government power and excessive regulation.”793

In this, economic growth could be achieved through the market as such, and

through property, contracts and transactions that move property from one person

to the other. Simply put, without contracts, such transactions could not take place

and economic growth could not follow as a result.

Contracts are in their essence about holding one another to a promise made.

Not all promises are contracts in the legal meaning however. In order to identify a

promise as a legally binding contract, certain elements need to be present.

Contract law lays down what elements are required for a promise to be a legally

binding obligation. Generally, this involves offer, acceptance and the intention to

create a legally binding obligation. This can be done orally, in writing or implicitly,

depending upon the rights and obligations contracted upon. The intention to be

legally bound by the agreement is implied. In the contract, the rights and

obligations of all parties are laid down. Contract law is in principle a matter of

national law.794 It deals, together with obligations in tort, with the wrongful

infliction of harm and unjust enrichment under the wider field of law of

obligations. The foundation of contract law is the principle of pacta sunt servanda,

which means that if parties decide to enter into an agreement that the agreement

must be kept. Apart from matters for which the law has set specific rules, parties

are free to agree whatever they want and the law will then give effect to their

contract.

The question is, however, why would one seek a contract with another party?

What is the benefit of transforming promises into legally binding contracts? In this

regard, the purpose of contracts and contract law is twofold: on the one hand it

provides security of expectations for the parties involved, so that parties know

what they can and cannot expect from each other and can hold the other party to

these expectations, combined with details regarding what happens when things

go wrong. This gives the parties to the contract a stronger security that the

promises that parties have made to one another will actually be upheld. Disputes

can be avoided if expectations have been written down in advance. On the other

hand, contracts and contract law codify and regulate relationships, whereby the

weak are often protected through law (e.g. consumer protection, employment

law).

Through contracts, legal expression can be given to a multitude of agreements,

including FDI, licensing and transfer of goods and/or knowledge (see, further,
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section 5.3.2). Such contracts are often highly complex and are generally long

term agreements, through which businesses can acquire new knowledge or

technologies connected to investments by a technology supplier. Where contract

law is weak, the technology supplier might be inclined to protect his assets by

keeping them within the company, i.e. by establishing a subsidiary, instead of

licensing or selling his assets.795 Although contracts in the ICT sector fall within the

domain of general contract law, their drafting generally requires specialized

knowledge of the technology and sector, which can be an added difficulty for

starting businesses. ICT contracts can cover a wide range of issues, such as

software licensing, software development agreements, acquisition of hardware or

knowledge, outsourcing and interconnection (see section 5.4). It has been argued

that when contracts are more complex and require specialized knowledge, they

usually entail considerable transaction risks, which demand a stable and

predictable formal contracting regime, especially when there is no underlying

system of (social) norms upon which the contents of the contract can be based.796

5.3 Contracts and absorptive capacity

As explained in section 5.1, contracting is believed to be vital for absorptive

capacity, as it facilitates the acquisition of new technologies and allows for the

profitable exploitation of new innovations on the market. Many developing

countries are dependent on technologies that have been developed elsewhere.

When seeking to acquire such technologies, in order for them to be implemented

and exploited on their domestic markets, it is contracting that is believed to

influence the processes of technology transfer into a country. This section

discusses various legal regimes that are connected to contracting in the context of

absorptive capacity and technology transfer. These legal regimes all play a role

with regard to absorptive capacity and contracts: international trade and

investment law are relevant in the context of acquisition of technology (section

5.3.1) and take place through contracts between technology suppliers and

receivers; creating a legal entity allows a business to enter into a contract as a legal

person and also allows for the possibility to enter into external angel investment

and venture capital contracts, which are arguably an important aspect of enabling

a business to develop its product or service until they reach the break even point

(section 5.3.2); and contracts are vital for the exploitation of the newly developed

product or service (section 5.3.3).

5.3.1 Acquisition of knowledge

Contracts are vital for the acquisition of new knowledge. One can think of not only

transfer of knowledge and/or technology between two parties, both nationally and
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internationally, but also of contracts through which parties agree to cooperate in

the development of new knowledge and/or technology, and training contracts,

through which one party is trained in working with new knowledge and/or

technology.

As has been explained in chapter 4, the process of acquisition of knowledge in

developing countries is often seen as connected to ITT. International trade and

investment law are important in facilitating this process in addition to contract

law, as it sets out specific rules regarding what is and is not allowed in trade and

investment contracts. In this regard, many developing countries have been putting

a lot of effort into becoming more attractive for foreign trade and investment.797 It

has been argued that, next to the effectiveness of the contracting regime and the

enforcement of contracts (see chapter 6), one of the key factors that make a

country more attractive for this is the openness of the country in the specific

sectors.798 The rationale behind the efforts of developing countries in attracting

foreign trade and investment into their country can be found in that it is said to

have a number of benefits for the recipient country, such as increasing exports,799

increasing employments, and extra finance for closing a savings gap or resolving a

payments deficit. However, its main advantage is said to be its potential to

generate technology transfer that can occur when MNCs introduce new

technologies on a developing market, which may allow companies in that

developing market to access technologies and knowledge that was previously not

available to them.800 Factors that seem particularly relevant for attracting foreign

investors can be found in, for example, the time, procedures and regulations

involved in establishing a local subsidiary or a foreign limited liability company,

whether contracts can be enforced efficiently, but also in whether foreign

investors are treated more favorably.801

Consequently, it has been argued firstly that having liberal trade and

investment policies should be a key priority for developing countries.802 Secondly,
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if a country wants to attract more international trade and investment, in addition

to efficient contract enforcement and incentives aiming at attracting more FDI, it

could also choose to set up special economic zones, such as export processing

zones or free trade zones in order to catalyze industrialization, investment and

growth in their economy. Such zones have been set up in many countries,

particularly in East Asia, but also in the three case study countries (see section 5.5)

– albeit with varying success – with the purpose of offering an improved business

environment compared to the overall business environment in the country. Most

economic zones offer three main advantages compared to the overall domestic

business environment: various administrative and fiscal incentives (e.g. tax

holidays and reductions), easily accessible and more reliable infrastructure, and a

special customs environment.803

International trade and investment in ICT goods and services is said to be one

of the most dynamic components of international trade and investment over the

last decade, and it is believed to provide many opportunities for the acquisition of

ICT knowledge.804 ICT goods and services ‘move’ relatively easily as this can be

done online. Foreign investments could involve expansion, for example, of ICT

infrastructure and network, or they could involve the manufacture of equipment

necessary of ICT. It has been suggested that FDI into the ICT sector comes mainly

via the privatization of state owned companies and liberalization of the sector,

particularly in the field of telecommunications, and that in many developing

countries, a large part of FDI inflow is now directed towards the ICT sector.805 In

the context of economic growth, the relationship between particularly FDI and ICT

is said to be complementary in that, on the one hand, FDI inflow into a country is

said to increase when there is more investment in ICT, and on the other hand, ICT

is said to grow and diffuse faster as a result of more FDI inflow.806 As a

consequence, it has further been suggested that ICT could function for many

developing countries as an important factor in becoming a more attractive trading

partner.807 ICT is said to, for example, lower the transaction and production costs

of foreign investors, provide potential investors with more information about

investment opportunities in developing countries; moreover, ICT is said to be

becoming more and more vital in conducting day to day business, both of

domestic businesses and international investors. As such, ICT is considered to have

enormous potential to function as an incentive for potential investors to access

new markets in Africa. Yet, the perceived benefit of international trade and

investment in the ICT sector, particularly in the context of absorptive capacity and

the acquisition of new knowledge and technologies, is believed to be dependent
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upon the strength of the contracting regime in the receiving country. Without an

efficient contracting regime and the possibility to enforce contracts, the foreign

trading or investment party might be hesitant to enter into a contract with a party

in the receiving country.

5.3.2 Inventive process

The relationship between contracts and the inventive process in absorptive

capacity becomes visible in the context of the finances that are needed to go

through this step. Finances are necessary, not only to fund the actual inventive

process, but also to cover the administrative costs connected to creating a new

firm, to provide some income for the founder(s) of the firm, and to cover the costs

induced by the need for R&D and/or advertisement as a result of competition in

the market.808 In this regard, financial constraints are considered to be an

important barrier to company growth, particularly for small firms.809 In order to

receive this finance, received wisdom suggests that the startup needs to enter into

a finance contract with a finance provider. For this, the formalization of the

business is often required.

Sources of finance:

Two types of finance are relevant in this regard: finance through credit from a

formal financial institution and finance provided by an investor. It is generally

difficult for small and/or starting businesses in developing countries to get a loan

from formal financial institutions, for three main reasons. Firstly, such businesses

often do not have sufficient credit guarantees or collateral to provide security for

the loan for example due to the lack of immovable assets as collateral for the loan

or due to informality (see below), which makes providing a loan to such a business

a risky undertaking.810 Movable assets generally account for most of the capital

stock of companies, particularly the smaller sized enterprises (think of the

computer that is being used by a software developer). However, these movable

assets are generally not accepted as collateral in most developing economies.811

Relevant in this regard is the level of (legal) protection that is provided with regard

to assets that are brought forward as collateral for a loan, which determines the

risk that a lender will run when accepting the collateral: immovable assets are

believed to create much less risk than movable assets, as immovable assets are

generally formally registered and provided with stronger legal protection.

Secondly, starting companies often do not yet have transparent financial

statements that give a potential loaner sufficient insight in the financial health of

the company, adding to the risk of a loan. Banks are generally more likely to lend
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to more mature firms as they are typically more transparent (e.g. by using

international accounting standards),812 and their financial situation and the risks

connected to the finance transaction can be better assessed. Thirdly, because of

these risks, many formal financial institutions often have a highly cautious policy

and little experience with lending to small scale businesses and more often than

not, their attitude to loan applications from small and/or starting businesses will be

negative from the start.813

The second main source of finance for a starting business is through

investment. Three types of investment are relevant:

Seed investment: the initial finance needed to start the business and to

keep it going until it generates revenues or attracts further investment.

This includes savings from the founders of the business and funding

coming from friends and family of the founders.

Angel investment: investment provided by a third party, either from

friends or family, or outside the network of the founders of the business,

for example an experienced entrepreneur that wants to help the business

succeed.

Venture capital: risk investment coming from a third party, in exchange

for equity in the startup. Venture capital generally comes after the break

even point of the company, when high growth is expected. The venture

capitalist often provides a large sum of money to stimulate this growth in

exchange for which he will share in the profits of the company.814
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The period until the break even point of the startup is frequently referred to as the

‘Valley of Death’,815 as many startups do not survive this period if seed and/or

angel investment is insufficient and the revenues generated are not yet sufficient.

If the prospects of the startup are good and the first revenues have been created,

the startup can try to attract venture capital.

Venture capitalists, but sometimes also external angel investors, require a

proven business model before they invest, involving not only evidence regarding

the market potential of the product or service, and transparency (hence the break

even point) as well as disclosure of information and corporate documents.

However, first and foremost, they require that the startup has formalized into a

legal entity.816 Without formalization, it is impossible for the business to enter into

an investment contract.

Business formalization:

In the development debate, emphasis is often placed on the importance of

formalization of property and business.817 The informal sector is an integral part of

the economic landscape across developing economies in Africa, Asia and Latin

America.818 In order to formally start a business, various registrations and

procedures need to be followed. Although the very basics in this, such as

registering the business name, are generally arranged by most starting businesses,

not all steps are being taken by all businesses, leading to high informality and

semi informality. Informal employment has been estimated to comprise 72% of

non agricultural employment in countries in Sub Saharan Africa,819 thereby

making it a huge part of economic activity in these countries.

The importance of formalization for accessing credit has been most famously

articulated by the Peruvian economist Hernando de Soto. He has argued that

access to formal credit is key for starting businesses, and these businesses can only

access this formal credit if their business is formalized and if they are granted a

legal title to their property. According to de Soto,

“even in the poorest nations, the poor save. The value of savings among the

poor is, in fact, immense – forty times all the foreign aid received

throughout the world since 1945. (…) But they hold these resources in

defective forms: houses built on land whose ownership rights are not

adequately recorded, unincorporated businesses with undefined liability,

industries located where financiers and investors cannot adequately see

them. Because the rights to these possessions are not adequately
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documented, these assets cannot readily be turned into capital, cannot be

traded outside of narrow local circles where people know and trust each

other, cannot be used as collateral for a loan, and cannot be used as a share

against an investment.”820

More specifically, de Soto has argued that (pre economic crisis):

“in the United States, for example, up to 70 per cent of the credit new

businesses receive comes from using formal titles as collateral for

mortgages. Extralegality also means that incentives for investment

provided by legal security are missing.”821

Furthermore, informal businesses and their employees usually earn much less than

their formal, registered counterparts, because of their generally low productivity

and exclusion from social benefits and securities.822 Finally, informality also limits a

business’s possibilities to enter into contracts with others. According to North,

through contracts and contract law, formalized property can be transferred to

another individual or legal entity, and it is through this process that a market is

created that promotes trade, investment and overall economic growth.823

For all these reasons, the formalization of property and business has become a

central plank of legal reforms for development.824 Related, it is asserted that

simplifying business registration procedures is beneficial to the economy, as

complicated regulations and procedures for starting a business are said to be

associated with a larger informal sector in a country, a smaller tax base and more

opportunities for corruption.825 As a result, much emphasis is being placed upon

reforming business registration procedures in developing countries.

Formalization in its most basic form can take place through business

registration. The benefits of such registration are said to be found in the fact that

legal entities can outlive their founders, the capital of the business becomes clearly

demarcated from private capital, employees can benefit from protections

provided by the law, and businesses can access services, institutions (e.g. banks,

courts) and new markets, all of which happens through entering into contracts.

These benefits are not available to unregistered firms. Through company law, the

legal organization of businesses is regulated. In most countries, a distinction is

made between a limited liability company – i.e. a company for which the company

assets are separated from the personal assets of the entrepreneur – and a sole

proprietorship – i.e. a company that does not offer this kind of protection, but that
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can usually be set up with fewer procedures and/or at lower cost.826 Other legal

structures include for example corporations, partnerships, cooperatives, and

publicly owned companies. All these structures create legal entities that can act

and interact in ways similar to persons, that have rights and responsibilities similar

to persons, that are legally independent from the people who created it, and,

important in the context of this chapter, that can enter into contracts with persons

and other legal entities.

5.3.3 Exploitation

Once a new product or service has been created, the business will want to exploit it

in order to financially benefit from it. At this point, if not already done before (see

section 5.3.2), in order to be able to enter into contracts regarding the sale of their

product or service, it is necessary to transform the business into a legal entity (NB.

a private person can of course also sell his or her product or service outside the

context of a formal business). Furthermore, in order to market and sell the product

or service, a thorough understanding of the ICT ecosystem is needed, in order to

be able to embed the product or service within this system, based on contracts

with various players. It has been argued that the ICT ecosystem consists of four

groups of players:

network element providers (those who provide the individual elements of

networks);

network operators (those who create and operate networks);

platform, content and applications providers (those who use elements and

networks to provide content and applications); and

final consumers.827

In this research, the focus is on the platform, content and application providers.

Providers of content and applications need the network that has been built and

operated by network element providers and network operators to ensure that

they can actually operate,828 and they often enter into contracts with the network

element providers and network operators to formalize this. For example, a

developer of a mobile based information system might need SMS short codes

from the network operators in order for its users to access the information (e.g.

the user can text INFORMATION to short code 1234 to receive certain information

from the content provider). Furthermore, the final consumers can enter into a

contract with the content and application provider in order to be able to use the
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product or service.829 Finally, as explained in chapter 4, the developer will want not

only to create a solid consumer base, but also to license the product as a whole to

others, which is done through contracting as well. In this regard, the relationship

between absorptive capacity and contracts and contract law seems to become

particularly visible in the exploitation phase, in which the startup conducts its day

to day business. Whether this is in practice for the case studies also the case will

become visible in the remainder of this chapter.

Summarizing, according to the literature, contracts are believed to be

important in all three stages of absorptive capacity: in the first phase of absorptive

capacity, contracts can be used to acquire new knowledge; in the second phase of

absorptive capacity, contracts may enable access to finance from a finance

provider; and in the third phase of absorptive capacity, various types of contracts

may be needed for the exploitation of a new product or service – contracts with

consumers and contracts with network element providers and network operators

to ensure the proper functioning of the product or service.

5.4 Contracts and ICT

ICT contracts are, like any contract, governed by general contract law; however,

their shape and form is for a large part determined by the object of the contract,

i.e. ICT.830 Broadly speaking, there are three types of objects possible in an ICT

contract: hardware, software and services. With regard to software, one can think

of standard off the shelf software and of work for hire agreements, in which

software is developed for a specific customer. In such contracts, IPRs play an

important role. Service contracts deal with assistance provided to the customer,

and can include housing and hosting, network management, website

development outsourcing, maintenance, and cloud computing, but

interconnection agreements can also be placed in this category. A specific service,

that is becoming more and more important, is Software as a Service (SaaS).831 In

this case, a service or software is provided to a customer via the Internet and the

customer does not need to install the software or service anymore. Instead, all

data is hosted at the SaaS provider and only a connection to the Internet is needed

to access and work with the software or service.832 What is important to note with

regard to the SaaS service is that the customer does not need a license to the

software, since he does not actually use the software on his own computer. In sum,

ICT contracts can deal with a combination of hardware, software and services.
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The clauses in an ICT contract can be divided into three groups: transactional

clauses, general clauses and supporting clauses.833 The transactional clauses deal

with the actual transaction, where the software or service is exchanged for money

or any other form of payment. This includes the licensing of software, either to the

end user or to the distributor, including their rights and obligations, the ownership

of the software, and sometimes also professional services connected to the

software, such as programming, software maintenance and consulting.834 The

general clauses of the ICT contract can include elements like technical

specifications, Service Level Agreements (SLAs), documentation for the software

or service, updates and upgrades, escrow agreements, confidentiality, data

management and security, warranty, liability and limitation thereof, use of

trademarks, training, term and termination of the contract, alternative dispute

resolution etc. It basically includes everything that does not fall under transactional

clauses or supporting clauses.835 The technical specifications set out what the

software or service should do, which is often the point at which disputes can

occur.836 A SLA contains details on the quality of the service that is to be provided

based on measurable indicators and requirements, and on what should be done if

the service is not performed according to these standards.837 Escrow agreements

deal with the potential bankruptcy of the software developer, through which the

customer can then obtain the source code of the software that the developer has

developed for this customer in order to be able to find another developer to

continue using and advancing the software.838 The supporting clauses generally

include the less disputed terms of the contract, such as definitions, choice of law,

contract construction, and bankruptcy rights.839 These clauses are usually placed

at the end of the contract.

Open source contracts also allow the customer access to the source code of the

software, including the right to modify and redistribute the new or modified

version.840 There are generally two types of licensing clauses in open source

contracts: copyleft licenses and less restrictive open source licenses. Copyleft

licenses require that the customer and all future recipients of the software use the

open source model if they want to redistribute the software.841 This also includes

situations in which only elements of the open source software are used in the

creation of new software; a copyleft license thus requires that even this software

be distributed as open source software.842 In less restrictive open source licenses,
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this is not required, so a developer may use (elements of) open source software

and sell his new product under a commercial software license.843

It is important to note that many ICT contracts do not come in a traditional

paper form. They often involve standard agreements for software or services,

frequently found online, where the customer consents to the agreement without

actually signing a contract. Traditionally, a ‘shrinkwrap’ contract is included in a

box of software and the customer would agree to the terms and conditions of the

contract by opening the box or by installing the software. In the online

environment, such agreements can be found through the words ‘I agree’, where

the customer needs to click on this before being able to install the software or use

the service. Such agreements are called ‘clickwrap’ contracts. ‘Browsewrap’

contracts involve a link to the terms of service of the website, which the customer

may or may not read before browsing the website, and are in that sense harder to

enforce since consent is less obvious.844

In sum, ICT contracts may contain complex and highly technical clauses for

which specific legal knowledge is required. Although ICT contracts fall under

general contract law, their drafting is not an easy task and often demands the help

of a legal professional with knowledge both of general contract law and of the ICT

sector in a certain country.

5.5 Legislation in the three case study countries

In this section, the legal frameworks of the three case study countries are

discussed, focusing not only on contract law, but also on international trade and

investment law, relevant in the context of the acquisition of new technologies, and

company law, through which a business can formalize into a legal entity.

5.5.1 Zambia

5.5.1.1 Contract law

In Zambia, there is no separate legislation dealing with contracts, as a result of

which British common law is applied. The 1893 UK Sale of Goods Act is also in

force in Zambia.

5.5.1.2 Starting a business

In the Companies Act of 2000,845 matters related to starting a business are

arranged. Registration of business names is arranged in the Registration of
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Business Names Act.846 The Patents and Companies Registration Agency (PACRA)

is responsible for the registration of businesses and business names, and also gives

out certificates of incorporation. Registration is computerized and records are

shared with the Zambia Revenue Authority under a single identification

number,847 in order for the entrepreneur to obtain a corporate tax number. The

business also needs to register with the National Pension Scheme Authority to

arrange Social Security contributions. According to data from 2013, there are 5

procedural steps that need to be taken and this whole process should take no

longer than 6.5 working days,848 and the total amount of fees paid (only for the

registration at PACRA) is ZMK 130,000 (ca. USD 25) plus 2.5% of the nominal

company capital.849 A few years earlier, this process could take at least double as

long, but PACRA, together with the Zambia Revenue Authority and the Zambia

Development Agency have put considerable effort into speeding up the various

processes. In 2010, the minimum capital requirement for starting a business was

abolished, meaning that prospective businesses no longer had to disclose their

capital level to PACRA. In the Doing Business Index, Zambia is ranked at 83

worldwide, and within Sub Saharan Africa, Zambia is ranked 7th.850

Zambia’s private sector is dominated by micro and small enterprises, but exact

numbers are not known. It has been estimated that in 2010, only 7% of the work

force was employed in the formal private sector. Informality in Zambia is said to be

caused not so much by these businesses wanting to avoid taxes or regulation, but

more so by the size of the business. Zambia’s informal sector has been ranked 14th

of 104 countries by the World Bank, equaling 48.9% of GDP.851 Around 80 90% of

the working population is employed in the informal economy, mainly in trade, and

it has been argued that there are only about 300,000 jobs in the formal sector

economy.852 Although the necessary entrepreneurial and productive skills are

present in Zambia, the move from the informal to the formal sector, it is

suggested, appears not to be an attractive one for Zambian small businesses.853

5.5.1.3 International trade and investment

The mining sector is the sector in Zambia that is attracting most foreign

investment; the services sector, more specifically banking, tourism and
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communications, is ranked second.854 The investment in communications is

concentrated in mobile telephony, in that two of the three mobile operators (Airtel

and MTN) are foreign owned. Other foreign investment in communications can be

found in the expansion of telecom infrastructure, which is done mainly by Chinese

contractors such as ZTE. 855 Although local participation in this would be

particularly useful in terms of transfer of technology, in practice, no Zambian

company is said to have the skills to partner with these contractors.856

Extensive legal reforms are taking place with the purpose of attracting more

international trade and foreign investment. Legal reforms in the field of IPRs have

been discussed extensively in Chapter 4. Other reforms are related to for example

tax holidays and easier access to credit facilities.857 The Investment Act858 was

repealed in 2006 by the ZDA Act.859 Under the ZDA Act, foreign investors may

invest in any activity open to the private sector (Article 2). All investment needs to

be approved by the ZDA (Article 2(2)), which was not required under the 1993 Act.

The ZDA is responsible for improving the business climate in Zambia and it has an

extensive mandate to achieve this (Article 12, 13 and 17). The ZDA Act also

emphasizes the importance of micro and small enterprises (Article 22), and

arranges that all State owned companies should be transformed into privately

owned companies (Article 26). A Trade and Industrial Development Fund was

established to support economic growth and development, by promoting trade

and investment particularly with regard to micro and small enterprises and rural

enterprises (Article 48). Foreign investors that invest USD 500,000 or more in the

country are eligible for certain incentives, such as tax holidays and duty free import

of equipment (Article 56 and 57). Furthermore, the Foreign Exchange Control Act

was repealed in 1994, as a result of which there are now no longer controls on the

transfer of capital in or out of Zambia. Further, export permits are no longer

required.

When analyzing the effects of these various changes and incentives, it appears

that even though these reforms might indeed make Zambia a more attractive

trading partner, little effects are yet being seen on domestic markets. For

example, in the mining sector in Zambia, there is currently a lot of foreign activity

going on, which could be attributed to the above mentioned investment

incentives. However, this investment pre dated the legal reforms; indeed, the

legal reforms described are said to be a result of these investors putting pressure

on the Zambian government to make legal provision for the protection of their

investments.860
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5.5.2 Kenya

5.5.2.1 Contract law

The Law of Contract Act861 deals with contract law in Kenya. This Act places British

common law at the center of the Kenyan system of contract law (Article 2) and

merely specifies the terms under which a contract is deemed invalid (Article 3). The

1893 UK Sale of Goods Act is also in force in Kenya.

5.5.2.2 Starting a business

Kenya has been implementing business climate reforms, for example with regard

to business licensing. In 1998, the Kenyan government established a new single

business permit, replacing the system whereby businesses had to obtain various

licenses for each business activity. Under the new regime, it is easier and less

costly to register a business. To register a business, one needs to register the

business name, register at the Kenya Revenue Authority, register at the Registrar

of Companies, register with the tax department, apply for a business permit, and

then register with the National Social Security Fund and the National Hospital

Insurance Fund and register for pay as you earn tax. According to data from 2013,

this whole process involves 10 procedures and should take no longer than 32

working days,862 with the total amount of fees being around 25,000 Ksh (ca. USD

287) plus 1% of the nominal company capital.863 In the Doing Business Index,

Kenya is ranked at 129 worldwide, and at 12th within Sub Saharan Africa.864

It is important to note that the registration of companies has not been

automated. Although reforms have brought down the time it takes to register a

company, in practice it still takes at least 28 working days.865 The deputy registrar

is required to sign the final documents for business registration, but he can only

sign documents in a fixed order – the aim of this being to stop illegal revenue

making. However, in practice this requirement works to slow down the

registration process tremendously, as registration of later applications is held back

by earlier registrants, for example, if those earlier registrants have not submitted

all or incomplete documents – in this case, the registrar still needs to sign the

documents chronologically according to their first submittance.866

Kenya’s informal sector has been ranked by the World Bank to be 48th out of

104 countries, equaling 34.3% of GDP.867 The informal sector is dominated by

micro and small enterprises active in, amongst others, agri processing, building,

                                                 
861

Cap. 23 of 2009.
862

World Bank (2013c).
863

Ibid.
864

World Bank (2013a).
865

Interview 2320110622.
866

Ibid.
867

See, nationmaster.com, ‘Informal Economy (Most Recent) By Country’.



CONTRACTS AND THE LEGAL ENVIRONMENT SURROUNDING THEM

196

woodwork, textile, services and motor vehicles. The 1999 National Baseline

Survey on micro and small enterprises showed that more than 88% of the firms

operating in the sector operate without registration, and 61% without any license

at all.868 Furthermore, at the time of the survey, there were 1.3 million micro and

small enterprises in Kenya, with about 2.4 million people working in the sector.

The 2012 Kenya Economic Survey concluded that micro and small enterprises in

the informal sector were responsible for creating 80.8% of all new jobs outside

small scale agriculture.869

5.5.2.3 International trade and investment

After a long period of low economic growth and low investment, the 2002

elections in Kenya marked the start of a comprehensive reform plan that was

aimed at reviving the interest of foreign investors in Kenya. In 2003, the Economic

Recovery Strategy for Wealth and Employment Creation was adopted, aimed at

strengthening regulation and facilitating private investment. It was believed that

foreign investors would be attracted by improvements in areas such as

infrastructure, macroeconomic policy and public sector reforms, and the Strategy

was thus considered to be vital for creating more economic growth.870

Kenya has had one of the most open regimes for FDI in Africa for decades. The

1968 Trade Licensing Act only restricted FDI with regard to telecommunications

and insurance, in which foreign ownership of a business was limited to 70% and

77% respectively, and for companies listed on the Nairobi Stock Exchange, for

which at least 25% national ownership was required. In 2004, a new FDI entry

regime was introduced, replacing the old liberal regime with a much more

restrictive regime. The 2004 Investment Promotion Act introduced a mandatory

investment threshold of USD 500,000 (Article 4.1) and a restrictive screening

procedure for all foreign investments. This screening procedure focuses on the

benefits to Kenya of the investment in terms of the creation of employment for

Kenyans, the acquisition of new skills or technology by Kenyans and the

contribution to tax revenues or other government revenues (Article 4.2).

Investment should also preferably contribute in terms of the transfer of

technology, an increase of foreign exchange, the utilization of domestic raw

materials, supplies and services or the utilization, promotion, development and

implementation of ICTs, but this is not part of the formal requirements. Foreign

investors are required to apply to the newly established Kenya Investment

Authority (KIA) to obtain an Investment Certificate (Article 3.2).

These restrictions on FDI are said to serve several purposes, including the

maximization of beneficial FDI, the minimization of its potentially negative effect,
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the protection of small national businesses in certain sensitive areas and the

stimulation of general national private sector development.871 Under these

restrictions, investments that are considered to bring ‘insufficient’ benefits to the

Kenyan economy are blocked. However, one could question whether such strong

restrictions are the best way to achieve such aims, particularly as small foreign

investments (less than USD 500,000) have become illegal under this regime; this

may have a negative impact on non capital intensive projects in for example the

services sector.872

There are no specific tax incentives, such as tax holidays or the duty free import

of equipment, to attract foreign investors. Incentives are only provided in Export

Processing Zones, which are open to investors in manufacturing and services. In

these Zones, there are extensive fiscal incentives available and the tax burden is

practically zero over the first ten years of business. Businesses in these zones are

also exempted from certain licenses and there is a higher quality of infrastructure

available.

Foreign investment in the telecommunications sector is centered on the

mobile phone operators. All four operators (Safaricom, Airtel, Orange and Yu) are

wholly or in part owned by foreign companies.

5.5.3 Ghana

5.5.3.1 Contract law

Contract law in Ghana is arranged in the Contracts Act of 1960.873 This Act deals

mainly with situations in which contracts cannot be upheld (Section 2 4) and with

the rights of third parties in contracts (Section 5 6). With regard to entering into

contracts, British common law applies. The Sale of Goods Act of 1962874 deals with

contracts for the sale of goods.

5.5.3.2 Starting a business

Business registration in Ghana is done at the Registrar General. A lot of the forms

can be filled out online, but in practice, it could take weeks or months before the

official registration documents are obtained.875 It has been suggested that it is
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particularly because of the slowness of procedures that informal businesses do not

formalize.876 To register a business, one needs to register the business name,

obtain a business certificate, apply for business licenses at the Metropolitan

Authority, which includes an inspection of the work premises and apply for social

security. According to data from 2013, this whole process involves 8 procedures

and should take no longer than 14 working days,877 and the total amount of fees

owed is a minimum of GHC 175 (ca. USD 55) depending on the expected turnover

of the business plus 0.5% of the stated capital as commencement tax.878 A 100%

Ghanaian owned business has a minimum nominal capital requirement of at least

GHC 500 (USD 290). According to the Doing Business Index, Ghana is ranked at 67

worldwide, and ranked 5th within Sub Saharan Africa.879

Ghana’s informal sector has been ranked by the World Bank to be 37th out of

104 countries, equaling 38.4% of GDP.880

5.5.3.3 International trade and investment

The 1994 Ghana Investment Promotion Centre Act881 was adopted with the

purpose of regulating all FDI, except in minerals, oil and gas and in the free zones.

The Act created the Ghana Investment Promotion Centre (GIPC) to regulate FDI in

Ghana. The objectives of the Center are to encourage and promote investment in

the Ghanaian economy and to coordinate and monitor the investment activities as

regulated in the Ghana Investment Promotion Centre Act (Article 2). It also

monitors technology transfer agreements (Article 33) based on the Technology

Transfer Regulations of 1992. Investment law in Ghana was reviewed in 2013, with

the adoption of the Ghana Investment Promotion Centre Act.882 Through this new

act, foreign companies are prohibited to operate in certain sectors (e.g.

manufacture of furniture and wood products; oil, gas and mining industries;

beauty salons and barber shops; and small taxi or car hire companies, see Article

27), to safeguard local traders in these sectors.

The Ghanaian business environment is said to be business friendly on certain

elements, particularly for foreign companies. Foreign companies are granted a

ten year tax holiday, free imports and an unlimited expat work quota, provided

that 70% of their product is exported.883 It is also said to be very liberal, in that

there is no interference into the details of investments or technology transfer

agreements.884 All investments and technology transfer agreements need to be
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registered at the GIPC. In this, foreigners have more registration requirements and

also a higher minimum required investment, which can be either in cash,

transferred through Ghana’s banking system, or its equivalent in goods, plant and

machinery, vehicles or other tangible assets imported to establish the enterprise.

The investor is required to use local workers and provide training for them, but

monitoring of this obligation is generally lacking.885 Foreign investors can benefit

from various incentives, such as tax holidays, capital allowances, locational

incentives, and customs duty exemptions.886

The Free Zone Act of 1995 arranges the establishment of free zones in Ghana

for the promotion of economic development and has established the Ghana Free

Zones Board.887 Under the Ghana Free Zones Program, 11 sectors have been

identified as priority areas for FDI, one of which is ICT. In so called free zones,

investors are, amongst others, exempted from duties on imports and exports,

income tax for the first ten years and import licensing requirements, provided that

at least 70% of annual production is exported.

The NTP is, as explained in chapter 3, providing the foundation of the

development of the ICT market. Specific emphasis is being placed on the opening

up of the market to investors. Currently, there are six mobile operators licensed in

Ghana (of which five are active) – MTN, Tigo, Vodafone, Kasapa, Airtel and Glo. Of

these six, five are subsidiaries of multinational telephone companies (Tigo,

Vodafone, MTN, Airtel and Kasapa). Glo is a Nigerian company. None are

Ghanaian.

Table 5.1 Overview of legislation in the three case study countries

Zambia Kenya Ghana

Contract law no Zambian legislation

UK Sale of Goods Act

(1893)

Law of Contract Act

(2009)

UK Sale of Goods Act

(1893)

Contracts Act (1960)

Sale of Goods Act

(1962)

Starting a

business

Companies Act (2000)

5 procedural steps, 6.5

working days, ZMK

130,000 (USD 25) plus

2,5% of the nominal

company capital

Doing Business Index

2013: 83
th

worldwide, 7
th

in Sub Saharan Africa

Companies Act (2009)

10 procedural steps, 32

working days, Ksh 25,000

(USD 287) plus 1% of the

nominal company capital

Doing Business Index

2013: 129 worldwide, 12
th

in Sub Saharan Africa

Procedures not

automated

Companies Act (1963)

8 procedures, 14

working days, GHC 175

(USD 55) plus 0.5% of

the nominal company

capital

Minimum nominal

capital for fully

Ghanaian company

GHC 500 (USD 290)
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Doing Business Index

2013: 67
th

worldwide, 5
th

in Sub Saharan Africa

Forms can be filled out

online, but take long

time to be processed

International

trade and

investment

ZDA Act (2006)

Approval required

from ZDA

No minimum required

investment, although an

investment of minimum

USD 250,000 is required

for the investor to be

able to obtain a self

employment permit or

residence permit;

incentives for foreign

investment of more

than USD 500,000

Multi Facility

Economic Zones:

hardware

manufacturing as one of

the target sectors

Investment Promotion

Act (2004)

Mandatory investment

threshold of USD

500,000 plus screening

procedure by KIA

Export Processing

Zones for manufacturing

and services

Ghana Investment

Promotion Centre Act

(2013)

Technology Transfer

Regulations (1992)

Minimum investment

requirement of USD

200,000 in case of a joint

venture with a Ghanaian

partner and USD

500,000 for a wholly

owned foreign company

No check on content of

investment and

technology transfer

agreements, only

registration

Free Zones: ICT as one

of the priority areas

5.6 The role of contracts in absorptive capacity in the case studies

5.6.1 Acquisition of knowledge

As was explained in earlier chapters, international trade and FDI are believed to be

key sources of technology transfer to developing countries. However, economic

research strongly suggests that specific legal measures to encourage international

trade and investment contracts seem to be more effective than general policy

measures that could potentially also affect international trade and FDI. More

specifically, this research suggests that it is more efficient to focus on simplifying

startup procedures (see section 5.6.2) and providing an effective dispute resolution

regime for specific business disputes (this topic will be discussed in chapter 6), than

it is to focus on general improvement of the quality of institutions and the rule of

law. Legislative reforms that are of direct concern to traders and investors seem

thus to be more beneficial for attracting international trade and FDI.888

For that reason, many developing countries are working on improving their

investment legislation in order to attract more foreign investors. The three case

study countries all have legislation, institutions and incentives in place that should
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help in attracting international trade and FDI, and thereby more technology

transfer through these channels. For example, in Zambia, extensive legal reforms

with regard to IPRs, taxes and credit facilities are taking place with the purpose of

attracting more international trade and foreign investment. Furthermore, Multi

Facility Economic Zones have been set up, for which ICT is one of the key sectors.

In Kenya, through the Economic Recovery Strategy for Wealth and Employment

Creation, (foreign) private investment is being encouraged, for example through

improvements in areas such as infrastructure, macroeconomic policy and public

sector reforms. In Kenya, Export Processing Zones have been set up, which are

comparable to the Multi Facility Economic Zones in Zambia, and which are open

to investors in manufacturing and services. In Ghana, the GIPC is responsible for

the regulation of foreign investment in Ghana. Moreover, so called Free Zones

have been set up, for which ICT is also one of the key sectors. In all these zones,

certain tax incentives and holidays are provided and there is generally better

infrastructure available.

In all three countries, foreign investment and technology transfer agreements

and contracts need to be approved by a government institution (i.e. the ZDA, the

KIA, and the GIPC). This approval deals with the contents of the contract.

Although Kenya used to have one of the most open regimes for foreign

investment in Africa for decades, since the adoption of the Investment Promotion

Act in 2004, a new, more restrictive regime is effective, which includes a

mandatory investment threshold of USD 500,000 through which investments that

are considered to bring ‘insufficient’ benefits to the Kenyan economy are blocked.

Similarly in Ghana, high investment requirements have been set in the new

Investment Act of 2013, requiring USD 200,000 in case of a joint venture with a

Ghanaian partner (under the 1994 Act this was set at USD 10,000), and USD

500,000 for a wholly owned foreign company (USD 50,000 under the 1994 Act).

Furthermore, in Kenya, the Investment Promotion Act has, next to the

mandatory investment threshold, set certain requirements for foreign investment,

for example related to employment and skills acquisition. However, although it is

preferred that FDI also includes the transfer of technology, this is not part of the

requirements. The KIA strictly controls investment agreements, including the

potential transfer of technology connected to it. In Zambia, there is no minimum

required investment, although an investment of minimum USD 250,000 is

required for the investor to be able to obtain a self employment permit or

residence permit. Investments of over USD 500,000 attract certain fiscal and non

fiscal incentives. In Zambia, the National Technology Business Centre (NTBC)889

deals with the promotion and facilitation of technology transfer and any

investment, including those that involve technology transfer, need to be

registered at the ZDA (Section 69 of the ZDA Act). In Ghana, other than the

minimum required investment, there is generally no interference in the details of
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investments or technology transfer agreements. In Ghana’s Technology Transfer

Regulations,890 a list of ‘negative’ conditions has been included related to

Technology Transfer (Section 4) and it further states that all technology transfer

agreements should include training of the technology receiver and its personnel

(Section 5). The GIPC is mandated to evaluate the appropriateness of the

technology in transfer agreements (see Section 37 of the Investment Promotion

Act). Summarizing, all three case study countries control to a certain extent the

substance of investment and technology transfer contracts, although they use

different strategies (i.e. open vs. restrictive, positive vs. negative requirements).

These requirements are laid down in the regulations concerning trade and

investment in the country, and not in general contract law.

In the context of this research, it is important to question the extent to which

investment promotion (e.g. fiscal and non fiscal incentives, export processing

zones or free trade zones) facilitates ICT related technology transfer and will

actually bring new ICT knowledge into a country. As was explained in chapter 4,

foreign investment in the ICT sector does not necessarily result in the transfer of

technology of knowledge spillovers through this relationship.891 From a more

general perspective on foreign investment, one interviewee argued:

“you can have the best laws in the world, but if your industrial base is very

small, there will be no foreign investor that wants to come and bring

technology, because there will be no chance for them to make money from

that technology. Countries, especially in the developing world have not

been able to receive so much technology, especially because of their low

level of development. So it doesn’t act as an incentive for a company to

move from Europe and come and invest. But given the next 5 or 10 years,

the level of development will be at another level, so that will push for that

technology to come to here. If you look at Brazil or India, you see that

companies are now willing to invest and bring technology, because the

level of development is at the level where technology can actually be

consumed. When we are at that level, they are going to make profit.

Because there is now no point for those huge companies to come and

invest. Even when you go to other countries, they will also tell you, the first

thing that matters is the level of development. When that is at a certain

level, the technology will come. And when the technology is there, the

owners of the technology will put pressure on the government to make the

law so that it protects the technology.”892
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In the perspective of this interviewee, the first step that a developing country

needs to take is to develop the level of skills available in a country; this will

determine the attractiveness of the country to foreign investment. Once the

investors are there, the country should start expanding its legal system, including

contract law, to protect the investments and technology of those investors.893

Another interviewee stated:

“Sometimes we are too concerned about attracting foreign investors. But

we need to keep in mind the reason why investors will want to invest, and

that is to get something out of it. Successful countries did not necessarily

get there because of the investors, but only after they got their act right and

started building the country, the investors started coming. So you can

question what benefit there is to target investors with all these incentives.

Instead, you should think about how we can develop the country and in

what way investors will contribute to that.”894

Empirical evidence on this point is, however, not conclusive.895 Some studies show

that law reforms do have a positive impact on R&D investments,896 while other

studies show that for example such reforms have only limited impact on certain

types of innovations, for example, in the field of software.897 However, as was

explained extensively in chapter 4, the acquisition of knowledge in the field of

software development seldom takes place through formal technology transfer

agreements.

In sum, it can be questioned, both in the light of general practice, where

investors seem to be attracted more by the level of skills available in a country

than by the laws on and regulation of foreign investment (and, of course, contract

enforcement, which will be discussed in chapter 6), and in the light of the specific

practice in the ICT sector, where acquisition of knowledge regarding software

development seldom takes place through formal technology transfer agreements,

whether it is actually the best strategy for governments that want to stimulate

ICT related technology transfer into their country to focus on strengthening

investment laws and regulation. No doubt, such focus might be beneficial or even

required when a certain level of development has been achieved and with regard

to certain sectors in the economy. However, in the context of the small but

growing ICT sectors in the three case study countries, practice shows that the

acquisition of new knowledge regarding software development does indeed

largely take place independently of foreign investment and technology transfer

contracts (see also chapter 4). Consequently, the business climate and investment
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incentives that are set up in the three case study countries appear to make little

difference to the acquisition of ICT related knowledge.

5.6.2 Inventive process

As explained in section 5.3.2, the relationship between contracts and the inventive

process in the process of absorptive capacity becomes most visible in the context

of the finances that are needed to achieve this step, in that the startup will want to

enter into a finance contract with a finance provider. It was suggested in this

section that formalization of the business is necessary in order for the business to

attract investment from external sources (angel investment and venture capital),

and in order to enter into contracts in the exploitation phase. In this section, the

following topics are discussed in depth: the finance challenge; starting a business

vs. informality; and the role of incubators. It will become clear that it is less the

contracting regime that is important for the inventive process in absorptive

capacity in the ICT related situations examined, but the legal prerequisites, i.e. the

laws that deal with starting a business and hence allow for the startup to generate

external investment that are important.

The finance challenge:

One of the main obstacles to doing business in Africa is considered to be access to

finance, particularly for small and medium sized enterprises.898 There are said to

be many great ideas, but the resources to transform these ideas into sustainable

businesses is often lacking.899 As argued in section 5.3.2, starting businesses often

do not have sufficient credit guarantees or collateral to provide security for a loan

from a formal banking institution for example due to the lack of immovable assets

as collateral for the loan or because the businesses are not formally registered,

which makes providing a loan to such a business a risky undertaking.900 None of

the case studies examined for this research have been able to secure a loan from

formal financial institutions due to the reasons described in section 5.3.2 (startups

generally have insufficient credit guarantees or collateral; startups do not yet have

transparent financial statements due to the fact that the business has just started;

and cautious policies and little experience on the side of these institutions with

regard to lending to small scale businesses and startups).901

Based on the data collected during the fieldwork, the critical phase seems to be

the time between the start of the company and the maturing of the idea until the

starting company is ready to present the idea to potential investors, a phase which

is referred to in literature as the ‘Valley of Death’,902 which seems to be a big
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hurdle for many startups.903 For venture capitalists, but also angel investors, to

become interested in investing in a company, it has generally been argued that the

company must have had some exposure to the market through which it is able to

establish itself as one of the players.904 According to one interviewee who works

for a non profit organization that trains entrepreneurs and sometimes also

provides angel investment and loans to starting businesses,

“the product can be fantastic, but the bottom line is how much of their

product are they going to sell. Everything is about the numbers. This

determines if the business is going to be sustainable. If the entrepreneur

cannot explain why the product is so amazing and cannot sell it, to us and to

customers, then it does not matter how great it is. Everything is about

marketing and selling the product. If you cannot prove that you can do that,

you will not get investment.”905

There thus appears to be a huge potential for ICT applications and services that

focus on specific African problems, as these are often not part of the development

strategies of the big international players, nor are they affected by practical

constraints such as low bandwidth and infrastructure problems. These locally

developed applications and services have at the same time also the potential to

become successful globally. An often heard statement in this regard is that “if it

can work in Africa, it can work anywhere,” meaning that success in the African

context could promise high potential for success in other countries.906

However, at the same time, there is a perception that investors have of

products coming from Africa, which is that investing in African products is

particularly risky (although one could of course argue that this is exactly the

purpose of venture capital; it is supposed to take risks).907 Yet, while external angel

investors and venture capitalists often perceive investing in ICT in Africa as a risky

undertaking, and thus do not invest, it appears that many of the starting ICT

businesses have very high expectations of the potential of investment. In the

words of one interviewee: “we just need to find that one investor that will change

everything.”908 Given the lack of such investment, such high expectations do not

seem to be justified. An additional problem for African ICT entrepreneurs in

securing investment is that the ICT sector in the three case study countries is

perceived by many software developers as a difficult market – one in which their

product easily becomes outdated or outranked by another product. It was

observed by one interviewee that many starting ICT businesses are doing many
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other things besides selling their product in order to be able to survive.909 An

example of this is Zege Technologies, who also provide consultancy services in

order to generate income.910

Because of the difficulty that many starting and smaller sized businesses have

with accessing finance, many rely on personal funds (or those of family or friends)

and/or so called seed investment. It has been argued that in many developing

countries, there is a large dependence on family relationships when it comes to

startup capital, angel investment, initial business contacts and sometimes also

follow up investment.911 For example, Zege Technologies is not yet making a

profit. They have their product ready, and are searching for an investor, and they

are currently being sustained through private family funds.912 Unlike venture

capital and external angel investment, which is usually based on a professionally

managed fund, private angel investors usually provide such investment from their

own personal resources, making the amount of money that is provided often

limited.

Although the starting businesses in the case studies have been and sometimes

are still searching for an investor to help their company grow, some have also

turned to alternative sources of financing, for example in the non profit sector. In

this regard, LinkNet depends on donor organizations for the hardware equipment

that is needed,913 and uses a voucher system to ensure financial sustainability and

growth. All users of the Internet connection, including those at for example the

hospital or schools, are required to buy vouchers to login to the network. In Macha,

these vouchers currently raise enough money to pay for the high speed Internet

connection and the salaries of the staff and make a profit. These profits have been

used to expand the network, both within Macha and to other villages. In villages

where only the sea containers are used, income is generally too low to cover the

costs of the connection, which is then topped up by Macha’s profits.914

Other alternative sources of financing can be found in participating in

competitions, which are particularly popular in Kenya.915 Generally, money won at

such competitions comes without any obligations.916 Karanja has developed

several websites and platforms, of which whive.com is one of the most successful.
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He has participated in several competitions: at Maker Faire 2010, an event that

was sponsored by, amongst others, Ushahidi, he won the award in the ‘best

software’ category. He has also won Nokia’s Open Screen Fund in Africa.

Furthermore, apps.whive.com was launched at Pivot25, where it was one of the

finalists and winner in its category Mobile Entertainment, Gaming and Utilities.

Karanja has also won the Kenyan Vision 2030 ICT Award for the Gender, Youth

and Vulnerable Groups Sector. Whive.com has started in 2008, and Karanja’s

company behind it, Space Kenya Networks Ltd. broke even in June 2011, after

which it slowly started making some small profits.917

Zege Technologies is also drawing a lot of attention by entering competitions

in Nairobi. At the AITEC Banking and Mobile Money Conference in March 2011,

Zege Technologies won the COMESA Young Innovators award. Zege

Technologies was also one of the finalists at Pivot25 and Pivot East 2012 in the

category Mobile Payments and Mobile Commerce. More recently, in June 2013,

Zege ended in second place at the Dragons Den Pitching Competition at the

infoDev’s 5th Global Forum in South Africa, whereby they received USD 10,000 in

price money.

For MFarm, initial funding was raised through the IPO48 bootcamp,918 in which

young software developers were challenged to come up with viable, fundable tech

businesses in 48 hours. In these 48 hours, participants had to develop an idea into a

product and business plan, pitch their idea, form teams and defend their business

models. 17 business models came out of the competition, of which MFarm was the

winning idea and the MFarm team received Ksh. 1,000,000 (USD 12,500) to start

their business.919 According to one of the founders of MFarm, participating in

competitions is highly beneficial for starting ICT businesses:

“during the competition process you can learn new things that are very

helpful. You may receive mentorship and coaching. It gives you an

opportunity to see your idea through other people’s eyes. And if you win

and get a cash price, then you get capital to start. The networking and

publicity is also a plus.”920

MFarm’s successful participation in Pivot25 in June 2011921 has resulted in the

signing of an investment contract with Techfortrade, an international impact

investment organization, in January 2012.922

                                                 
917

Interview 2720110707.
918

IPO48 was held at Strathmore University in Nairobi, and was co organized by Garage48.org

and HumanIPO, a social media platform, aimed at bringing together small investors and startups,

and providing startups with advise, comments, sales leads and linkages with venture capitalists.
919

See, moseskemibaro.com, ‘AkiraChix win Kes. 1 Million in IPO48 with MFarm’.
920

See, howwemadeitinafrica.com, ‘M Farm: Boosting Kenya’s Agricultural Sector, One SMS at a

Time’.
921

MFarm was one of the finalists of PIVOT25. PIVOT25 is a mobile applications developer

competition and conference, organized by the m:lab, to which mobile applications developers

can submit fully developed innovative applications. 25 finalists were selected to pitch their
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Esoko’s initial funding came through international NGOs like USAID and

FoodNet. They purchased licenses to use the platform in fifteen countries across

Africa for a period of three years. This ensured sufficient resources for Esoko to

further develop and expand the platform.923 According to one of the interviewees

at Esoko,

“we had a few international partners, NGOs, like USAID and FoodNet, and

through their project called Mistowa, which was across 15 West African

countries, and they really helped us, because they bought country licenses

for 15 countries for 3 years. You can imagine that helped us as a tiny little

tech company to grow and it also made us realize that we needed to keep

building. So we added elements to it, like prices, offers to buy and sell,

things like that, so we just continued on that train for our clients and

basically have been listening to what they need, and based on that we

added more things. We now have 15 countries and they are all in very

different types of projects. Some of them are international donor funded

NGO projects, while others are franchises. We came up with the franchise

model, because, and that is always the problem with development projects,

such projects often have a time span of only a few years, where we would

help them start and we would do everything we possibly could to get all

their content into the system, and then the project would run for a year or

so and people were using the system, and then, for some reason, the

project would end. So what we are trying to do now is to set up these

franchises where either a franchiser or a reseller is in a specific country and

is able to connect to the small associations, local businesses and all the

NGO projects that are in that country. Because the franchiser is actually

aiming to make money with the platform, this makes it more

sustainable.”924

Esoko thus changed their business model from being donor dependent to a

profitmaking franchise model, based on their experiences during the first years of

the business, in order for it to become more sustainable and to generate more

revenue. In late 2010, Esoko was given a 2.5 million USD grant by the International

Finance Corporation (IFC), which is a member of the World Bank Group, and the

Soros Economic Development Fund.925

                                                                                                                    

applications and entrepreneurial skills at a two day conference, attended by over 350 participants,

amongst which were key figures in the mobile technology industry, venture capital firms, angel

investors, government policy makers, corporate industry players and some development

organizations.
922

See, techfortrade.org, ‘Techfortrade Announces Investment in MFarm Kenya’.
923

Interview 4020110816.
924

Ibid.
925

Interview 4120110816. See also, esoko.com, ‘African Farmers Get Boost from IFC, Soros

Development Fund and Esoko’.
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 Summarizing, this section shows that access to finance is a huge problem for 
the starting ICT businesses in the three case study countries. It is often impossible 
to get a loan from a formal financial institution, and external investors generally 
perceive investments in such businesses as too high-risk. As a result, during the 
‘Valley of Death’ phase, these businesses are dependent mainly on financial 
support from family and friends in order to sustain themselves when the business 
is not yet profitable. Whereas in the Startup Financing Cycle commonly described 
in the literature, angel investment is positioned in this first phase, in the case 
studies, angel investment generally becomes available only after the break-even 
point (compare Image 5.2 and Image 5.3). Another popular option for many of 
these businesses is to enter competitions to get exposure to potential investors 
and to compete for prize money (see also Image 3). However, even assuming that 
a business is successful, competitions provide only a temporary source of income; 
for sustainability, additional resources are necessary. 
 
   

 

Image 5.2: The Startup Financing Cycle (Source: 
http://paulgstacey.files.wordpress.com/2010/09/startup_financing_cycle.png 
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This financial challenge can be addressed in various ways. The policy of the formal

financial institutions in a country could be improved in a way that creates the

possibility for small loans for starting businesses. Such small loans would have

fewer requirements than the bigger loans, and could be provided in part based on

established trust. On the other hand, the risk perception regarding products

coming from a country and regarding investing in businesses in a country can be

improved as well, so that potential investors may be attracted more easily to

invest in ICT startup. Further, specific incentives for foreign investors could be

created, to encourage these investors to invest in starting ICT businesses.

Starting a business vs. informality:

As discussed in section 5.3.2, through the formalization of a business, a legal entity

is created that can, for example, enter into contracts, not only with potential

investors but also with customers and licensees of the software. Businesses

operating in the informal sector are not registered, thereby making them

practically invisible from the government and tax collection, which could of course

be perceived by the entrepreneurs themselves as beneficial as it increases their

profit margin (assuming of course that they are making profits).

In the three case study countries, it appears that regulatory efforts aimed at

bringing the informal sector within regulatory control have only had little effect.

Efforts to convince informal businesses to formalize include restricting these

businesses from a number of services, such as startup loans, banking services and

Image 5.3: African Startup Financing Cycle (Source:

https://vc4africa.biz/blog/2013/01/03/the african startup funding cycle different

stages of startup funding/
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opportunities to bid on public tenders. However, statistics show that these

restrictions have not yet been all that effective in convincing informal businesses

to formalize.926 More importantly, the key argument for formalization is believed

to be access to credit, which, as has been discussed in section 5.3.2, is not firmly

supported by empirical evidence.927 In the development debate, it has often been

argued that simplifying business registration procedures is beneficial to the

economy, as complicated regulations and procedures for starting a business are

said to be associated with a larger informal sector in a country, a smaller tax base

and more opportunities for corruption. 928 As one of the most important

development agencies has put it,

“the costs of entering or exiting (or even utilizing) formal structures for

various purposes might be high, but if the benefits of doing so exceed that

cost, formalization is most likely. If, in exchange for formalization, agents

make more money or receive better services, protection, or access to credit

and training, the equation can favor formalization. Indeed, if the costs of

formalizing are lowered to a minimum but they are not faced with tangible

benefits, the equation will favor informality. In most cases, the lack of

benefits is so palpable that the agents do not have any option but to be

informal.”929

In other words, simplifying formalization procedures alone might not lead to more

formalization; it is the actual benefit for the business, e.g. access to credit or to

more suppliers or customers that will convince a business to formalize.930

Relatively little research has been done on the informal ICT sector in

developing countries, particularly in African countries.931 In general, many ICT

companies, not only in Africa but around the world, often start out as (micro)

                                                 
926

See for an overview of statistics on the size of the informal economy: nationmaster.com,

‘Informal Economy (Most Recent) By Country’.
927

For example, Gilbert (2002), pp. 9 11; Nyamu (2006), pp. 15 17; Shackelford (2009), pp. 25 27.
928

Djankov e.a. (2002), pp. 1 37.
929

USAID (2007), p. 43.
930

In a World Bank case study on Sri Lanka, a similar argument was made. See, De Mel (2012), pp.

2 4 in particular.
931

Only one study has been found, which deals with the informal ICT sector in Senegal. In this

study, it was found that informal activities focus mainly on mobile phones, particularly in the area

of sales, repairs and services. Moreover, it has been argued that such informal ICT activities are

generally strongly connected with the formal sector, as informal ICT businesses are important

customers of formal businesses (often via subcontracting). It has been argued in this study that

“most of the time, the informal ICT sector acts as an interface, or intermediary between formal

business and society, since it is closer to the population and has a more in depth knowledge of its

aspirations in relation to its standard of living” (p. 18). Furthermore, it was found that the type of

innovation that takes place in the informal ICT sector in Senegal is mainly social innovation (i.e.

tailored to address social needs), built on knowledge derived from the social networks in which

the informal businesses operate. See, Konté & Ndong (2012), pp. 1 36.
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enterprises, usually in the informal sector. A starting software developer often

starts with small projects here and there, before transforming this into an actual

business. Such small projects are generated through the social networks in which

the software developer operates, through which specific needs within the

networks are addressed. This is common practice everywhere, not only in Africa.

What is different in the three case study countries, however, is that it appears that

in these countries, starting ICT businesses seem to stay informal for a much longer

period of time, potentially due to the long and cumbersome procedures for

formalization of a business, but also due to the fact that entrepreneurs will

postpone formalization until there is an absolute need to do so, for example to be

able to access new financial resources. For example, according to one of the

founders at Zege Technologies,

“we have arranged all the necessary things for startups, such as the legal

structure, articles, internal structure of the company and formal registration

of the company. But in Kenya, registration is a slow process because it is not

yet automated, so people generally do the least possible. But these are the

things that need to be done if we want to grow our company and find an

investor.”932

Zege Technologies started their company in July 2010. They started out with a

name search, then registered the business, and the whole process until their

incorporation took about two months.933 Gathuti has explained that,

“the company has been registered in August 2010 so that we could partner

with Nokia through the m:lab, which is sponsored by Nokia. Nokia has been

involved in the initial steps of developing my idea into a solution after I won

the Nokia Open Screen Fund. This has helped in growing the business. So

now, what we are trying to do is to try and take our solution to the market

via SMS on behalf of Nokia. We currently have over 100,000 users and the

company broke even in June 2011. Nokia certainly played a role in this.”934

According to an interviewee at the Kenya ICT Board, explaining the grants

program that has been established for local digital content,

“of the 2,000 applications we received for the first round of the grant, there

were only 667 complete applications that we could look at. The incomplete

applications did not have the right documentation and/or registrations (e.g.

business name, tax registration, budget and business plans). Those basic

registrations were a requirement because it is government money and they

                                                 
932

Interview 3220110718. Also, interview 2320110622.
933

Interview 2320110622.
934

Interview 2720110707.
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should be simple registrations to do. However, many applicants

complained about their rejection, but they did not understand the need to

register their company, particularly if they came from the informal sector,

operating from inside their house. These businesses just go out there and

start doing business, and do not understand the need for registration.”935

Although registration of the business is said to be relatively easy, fees for

registration and incorporation are relatively high, and several additional

registrations are required, for example regarding tax and social security. These

registrations are often not feasible for startups in terms of time and money.936

With regard to the start of Esoko in Ghana in 2005 (under the name TradeNet),

the founder of the company, Mark Davies, has put in a lot of effort to ensure

proper registration of the company. According to one interviewee at Esoko,

“we did not start informal at all. Legal issues have been arranged from the

beginning. I think Mark started out with hiring two developers in the

beginning, and they have been given a contract from the start.”937

According to another interviewee at Esoko, “Esoko has always been very upfront

with registrations and legal arrangements.”938 As has been noted above as well, in

late 2010, Esoko was given a 2.5 million USD grant by the International Finance

Corporation (IFC), and the Soros Economic Development Fund,939 for which the

application process was extensive and the IFC required all (legal) details to be

taken care of.

“When we were going to the inspection by the IFC, it turned out that we

had missed some registrations. These were registrations that we did not

know about. There are so many different regulations and procedures in

Ghana, so it is very easy to loose track of what needs to be arranged as

there is no centralized point where everything can be arranged at once. The

education on these issues is low, so many starting companies just don’t

know. There should be one centralized point where all basic registrations

can be done at once, because now, all those registrations get confusing,

which can be an obstacle for starting a business.”940

After the inspection by the IFC, Esoko took care of the last registrations so that the

IFC grant could come through.

                                                 
935

Interview 2120110616.
936

Interview 2320110622, 3820110720.
937

Interview 4020110816.
938

Interview 4120110816.
939

Interview 4120110816. See also, esoko.com, ‘African Farmers Get Boost from IFC, Soros

Economic Development Fund and Esoko’.
940

Interview 4120110816.
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The case of LinkNet shows a somewhat similar pattern, although the reason

behind formalization is different. LinkNet was started in 2003 as a Multipurpose

Cooperative Society Limited, under the flag of the not for profit organization

Macha Works Zambia, based on the Cooperative Societies Act.941 Although

LinkNet has been operating in the formal sector from its start, day to day business

was done on an informal base, without paying much attention to the

arrangements that were laid down on paper. According to one interviewee at

LinkNet,

“LinkNet started out very informal, with oral agreements, all on an ad hoc

basis. However, now that it is growing and getting bigger, more issues need

to be looked into and be arranged. We just came back from a visit to the

Labor Office in Livingstone, where we had to deal with some legal issues

regarding labor rights for the workers (e.g. when ad hoc workers become

formally employed based on their continuing work, when they should

receive unemployment protection and benefits, and whether or not they

can be fired when the project finishes). We do not have much knowledge of

law, so everything is learned through trial and error, but with good

intentions. So what we have done is that we have invited the government

official to Macha for an audit next weekend, to look through all the files and

to see what needs to be taken care of.”942

In other words, due to the growth that LinkNet has been experiencing, the need

for formalization emerged and efforts have been made to correct whatever legal

arrangements were lacking.

These examples show a varied pattern regarding at what point formalization is

perceived as beneficial to the business: in the case of Esoko, the business was

formalized from the start due to the background of the owner. Final steps of

formalization were taken in the process of getting the IFC grant. LinkNet has

formalized because of the growth of the business and wanting to provide proper

security for their employees. The Kenyan case studies largely have formalized

because they wanted to access new financial resources. As explained above,

external angel investment and venture capital appears to become only an option

in the three case study countries after the break even point has been reached.

When this is added to the fact that a starting business can potentially generate

small amounts of revenue through informal projects, the need for formalization is

postponed even more. When the business begins to generate a lot of exposure on,

                                                 
941

Cap. 397. According to this Act, a cooperative society is a society that “belongs to the people

who use their services, the control of which rests equally with all their members, and the gains

from which are distributed among the members in proportion to the use they make of these

services or their interest in their society.” As such, a cooperative society can be seen as a means

to improve the economic situation of its members in various ways, one of which is by raising the

level of general and technical knowledge of the members of the society.
942

Interview 1020110419.
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for example, the Internet, a point that is relevant for particularly the ICT sector, the

business might also be encouraged into formalizing, as they will want to be

legitimate when someone looks them up online.943

In sum, what has become clear in this section is that although it is normal

business practice for starting businesses in the ICT sector to start out informally, in

the three case study countries, these starting informal ICT businesses appear to

remain in the informal sector relatively long, compared to what happens

elsewhere in the world. This can be attributed to complex regulations and

procedures, high fees, and entrepreneurs waiting with formalization unless there is

an absolute need to do so, for example when the company grows, when there is a

potential investor or partnership, or when the company starts becoming

profitable.944 In these situations, formalization becomes important so that the

business can enter into contracts. In the case of LinkNet, for example, formal legal

mechanisms only seemed to become relevant when the organization grew.945

Since LinkNet started expanding and making a profit, it more or less moved out of

the informal sphere into a more formal structure and in this shift, certain legal

questions and disputes have arisen. In the incubators in Kenya, many developers

have only registered their business name, for which the process is considered to be

fast and easy, but not many businesses are incorporated, which can have

implications for the ownership of the applications and services developed.946

Esoko, on the other hand, has formalized everything from the start. This

potentially has to do with the fact that the company was started by Mark Davies,

who is an entrepreneur from the UK, taking with him the ‘Western mindset’

regarding formally arranging all legal matters into the company. This explanation

makes all the more sense if one looks at LinkNet, where its Dutch founder Gertjan

van Stam took the same steps to arrange legal matters properly. Simplifying and

shortening startup regulation in the three case study countries may in this regard

be beneficial for stimulating growth in the ICT sector as it will encourage aspiring

entrepreneurs to formalize their business, which may ultimately create more

possibilities to access financial resources.

The role of incubators:

Business incubators are institutions that are aimed at supporting starting

businesses in getting their company off the ground, for example by providing

training and coaching services, facilities and access to networks of investors. The

general purpose of these incubators is to help young ICT startup companies to

launch their business and to provide them with assistance and training with regard

to all aspects of starting a business, including business registration and entering

into (investment) contracts. It is generally said that young companies are

                                                 
943

Interview 4920110927.
944

Interview 3820110720.
945

Tamanaha has argued that when two coexisting normative orders clash, it is usually state law

that is granted the task of consolidating different norms. See, Tamanaha (2011), p. 11.
946

Interview 2320110622.



CONTRACTS AND THE LEGAL ENVIRONMENT SURROUNDING THEM

216

particularly vulnerable during the startup phase of their operations. Incubators

provide support resources and services aimed at accelerating the successful

development and start of new enterprises. Successful completion of a business

incubation program is said to increase the likelihood that a startup company will

stay in business over the long term.947

When it comes to emerging markets, such as the three case study countries, it

has been argued that incubators are even more vital for startup businesses, since

the services that are offered are generally scarce or prohibitively expensive.948 In

Kenya, three incubators are located within the same building in Nairobi (the

iHub,949 the m:lab,950 and the NaiLab951), all focusing on ICT startups in specific

                                                 
947

Older studies have found that 87% of enterprises that completed a business incubation

program stayed in business, in contrast to 44% of all firms. See, Molnar e.a. (1997). See also,

Wilber (2003).
948

For example, one of the interviewees argued that Kenya has seen 3 major game changers in

the ICT sector, First the breaking of the monopoly of mobile network operators, which led to

greater access to mobile phones; second the availability of mobile money, which allowed access

to banking services for everyone with a mobile phone; and third, the landing of the fiber cables,

which provided high speed internet access to the mass. The interviewee has argued that

incubator centers like the iHub and NaiLab take all these developments and provide new

opportunities based on those earlier game changers, and as such have the potential to become

the fourth game changer in the ICT sector in Kenya. Interview 2320110622.
949

The iHub provides for an open space for technologists, investors, tech companies and hackers

in Nairobi. The space hosts members of the Kenyan tech community, with a focus on young

entrepreneurs, web and mobile phone programmers, designers and researchers. It provides first

and foremost an open community workspace for developers to work in, and also functions as a

space for investors and VCs to find new investment opportunities. The iHub provides for various

facilities, such as an open work space and a high speed internet connection, various training

opportunities (technological, business and legal), focusing on specific aspects of the

entrepreneurial startup process, and networking opportunities through competitions and events,

providing the young entrepreneurs with easier access to VCs, seed funders and local businesses

and potential investment coming from these sources. Funding for the first two years of iHub was

provided by Ushahidi, Omidyar Network and Hivos. Google, Nokia, Wananchi and Microsoft are

iHub’s corporate partners. See, http://www.ihub.co.ke/.
950

The m:lab focuses specifically on professional ICT companies in the field of mobile technology.

As it is connected to the iHub, the iHub provides the open space and facilities for innovation to

occur, after which the m:lab provides for the follow up in taking the innovation to the market. In

the m:lab, incubation services, training, consumer research and application testing are provided,

and opportunities for mobile developers and entrepreneurs are provided to access capital,

markets and business partnerships. One of its key services is a training program, focusing not

only on mobile technologies, but also on various business aspects. A first group of 20 IT and

computer science graduates, fully subsidized through a grant from infoDev, started their 6

month training program in March 2011, leading to the creation of numerous mobile applications.

Graduates from the m:lab training program can apply for incubation services and office space

(either at the m:lab or at the iHub), if they have a viable business plan and business model ready.

The m:lab is an initiative of the m:lab Consortium, comprised of *iHub_ (providing community

interaction, development space, events and access to capital and markets), eMobilis (providing

education, training, accreditation an certification), the World Wide Web Foundation (providing

curriculum and content, training and education), and the University of Nairobi School of
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niches of the ICT sector. These three Kenyan incubators are all private initiatives

(although NaiLab is backed by government funding). Incubation programs can

also be initiated by governments, for example the Ghana Multimedia Incubation

Center (GMIC). The GMIC was started in 2005 in order to promote ICT

entrepreneurship by incubating ICT business startups and to develop general ICT

skills under the ICT4AD initiative. Starting businesses are provided with office

space, Internet facilities, and secretarial assistance. 952 Also in Kenya, the

government is involved in business incubation, although this is indirectly through

cooperation between the Kenya ICT Board and the incubators. For example, the

Kenya ICT Board regularly organizes events at the incubators in order to spot new

and promising talent.953 Sometimes incubators also provide for startup finance, as

is for example being done by the Meltwater Entrepreneurial School of Technology

(MEST). In this incubation program, students receive training and a limited budget

to get their company started. Once the budget is exhausted, the starting

companies either need to find an external investor, or be self sufficient and

generate enough revenue to survive.954 However, finding this follow up finance

appears to be just as difficult as finding regular investors for startups that never

followed the MEST incubation program.955

The general benefits of incubation programs can be found in the fact that the

availability of coaching, training and facilities eases the (financial and

organizational) pressure on starting entrepreneurs so that they can focus more of

their attention towards developing, marketing and exploiting their product.956 In

incubation centers, starting developers can learn from each other and through the

trial and error of others. Moreover, incubators provide for an opportunity to

acquire entrepreneurial knowledge that would otherwise be much harder to gain;

                                                                                                                    

Computing and Informatics (providing academic research and support). The Consortium won a

bid to host the Mobile Applications Labs (m:labs) initiative of infoDev, a donor funded ICT for

development agency hosted by the World Bank and Nokia, and became one of five such

initiatives in the world as part of the part of the ‘Creating Sustainable Business in the Knowledge

Economy’ program. See, http://www.infodev.org/en/Article.592.html. See also,

http://www.mlab.co.ke/.
951

The NaiLab focuses specifically on business incubation and less on technological development.

In order to be able to use the facilities of the NaiLab, one should have a concrete idea for a

business, under the condition that ICT is used in an innovative way, although NaiLab’s focus is not

limited to the ICT sector as such. NaiLab provides for three support systems: first, ‘seedlings’ are

given work space, mentoring and training to develop their ideas into a business plan and business

model; second, ‘readymades’ are offered work space, coaching and training for a period of 18

months, in order for the new entrepreneurs to put their business plan and business model into

practice; and third, ‘housemates’, who have been running their business for a short while, are

offered work space and facilities for another 12 months against a small fee. The NaiLab formally

started in May 2011, and is still in the starting phase of its plans. See, http://www.nailab.co.ke.
952

Interview 5120111005.
953

Interview 2120110616.
954

Interview 4220110908.
955

Interview 4920110927.
956

Ibid.
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the technical skills present in starting ICT businesses is often sufficient, but

knowledge on entrepreneurship and business is often low.957 The biggest pitfall for

starting ICT businesses is said to be the commercialization of the newly developed

product;958 the ideas are good, but the process of commercialization is complex

and there are often insufficient finances and sources of credit available to make

the step towards commercialization of the product.959 Incubators provide these

starting ICT businesses with the facilities and support to transform the idea and

product into a viable business. The popularity of incubators among the

entrepreneurs interviewed suggests that, whereas currently, incubators in the case

study countries are based upon private initiatives, more government support and

resources could reasonably be directed towards establishing new and

strengthening existing incubators, as they appear to be highly important for the

success of starting ICT businesses.

5.6.3 Exploitation

In order to exploit the product that has been made, an ICT business enters into

contracts with users or buyers. In the three case study countries, contracts are

regulated through British common law, with statutory law occasionally called

upon to deal with specific situations. Contracts come into existence through offer

and acceptance. Contracts with users are often implicit; the user starts using the

service or application, thereby agreeing to the terms and conditions that are part

of the contract. Contracts with buyers are more explicit in that it often involves a

license agreement in which the use of the product and IPRs connected to it (e.g.

trademarks) is laid down and is linked to the fees that the buyer is to pay for using

the product.

Contracting in the ICT sector:

A distinction can be made between the providers of network elements and

network operators, which in the three case study countries are often MNCs, while

the domestic ICT sector often consists of small content and application providers,

competing with each other.960 It is important to note in this regard that

applications are not standalone services; they are dependent on the hardware, i.e.

mobile phone, and on the network, and often the startup enters into contracts

with the providers of such products and services in order to make use of them. As a

result, the owners of those major resources also profit from the success of an

application. According to one of the interviewees,
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Interview 4420110916.
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Interview 3720110719.
959

Interview 4420110916.
960

Interview 2120110616, 2320110616, 3620110719.
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“all these small applications that are now being developed in Kenya are

often connected to M PESA. And even if the application does not use M

PESA, it still usually goes through Safaricom, which is the largest network

operator in Kenya. So it is in the interest of Safaricom to encourage the

developers at the incubators to develop applications on their platform,

because they will be making money from the applications. However, the

ICT sector is a complex market and the developers risk being too amazed

by M PESA. All these applications are built around M PESA and not many

developers are thinking towards the next level. But if Kenya wants to

become the next Silicon Valley, we need to get off M PESA and start

creating something totally new. These developers need to stop dancing

around the big ones, because this makes them actually dependent on these

big ones [through the contracts they enter into] and they will not be making

money by doing that.”961

Consequently, it seems even more vital to have a solid business case for the

application, in order for it to generate sufficient revenues to become sustainable

and more independent of the big players.962 However, the Kenyan case studies

show that many developers nevertheless choose to ride on the success of the

existing players, and develop applications that add value to what is already

successfully on the market. In this regard, partnering with a larger company is

perceived as beneficial in getting more exposure and sales, and often also a

necessary decision.963 All three Kenyan case studies have entered into contracts

with one or more of the larger existing companies. For example, John Karanja is

cooperating with Nokia to bring his whive.com application to the market. In July

2011, it had over a 100,000 subscribers using the application, and the company had

broken even the previous month.964 Zege’s M Payer is connected to M PESA and

other mobile money platforms on the one hand, and to the financial institutions on

the other hand, so that information regarding payments can be more easily

transferred. MFarm makes use of the four mobile networks in Kenya. Their income

is derived from farmers requesting price information: per request, 10 Ksh is

charged, of which part goes to the MNOs from which the short codes have been

leased.965 The Ghanaian Esoko also provides an example of the necessity of

contracting with the mobile network operators:

“One of our biggest struggles currently is that we want to get all the same

short codes from all operators, so that from any network you can text to the

same number. But this is really hard to bring about. We have to go into this

individual fighting with each of the operators, which is very time consuming.
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But it is something that has to be done because the platform needs to be

accessible via SMS in order for it to be used by the mass of people.”966

It is thus common practice for the startups to enter into contracts with network

element providers or network operators in order to make use of their services. It

appears that for business relationships with larger (domestic or international)

companies, formal contracts are more a necessity than for relationships with other

small businesses.967 However, the present research suggests that starting ICT

businesses seem to lack basic knowledge of contracting. It has been suggested

that many starting businesses lack understanding of the implications of signing a

contract or other legal document. According to one interviewee,

“the developers generally don’t understand the legal aspects of the

business process. They often sign contracts, and only then start to realize

the commitments they have taken upon them, for example in partnership

agreements or trading contracts. But then it is too late already.”968

According to another interviewee,

“the problem is that clients do not always know what they want. We can

enter into a contract with them, but they will have changing opinions on

how the software should function, and then we don’t have proper

documentation of what it should look like. So when they then call for

support, it often involves changing the software.”969

In the previous chapter, the empirical findings suggested the importance of trial

and error in acquiring ICT related knowledge. A similar approach is followed in

relation to contracting. However, there are of course real risks attached to this

approach, for example, that start ups become tied into obligations that they

cannot uphold or that changing expectations of the customer can change the

actual execution of the agreement.970

Exploiting the product or service:

With regard to the specific characteristics of doing business in the ICT sector, a

distinction can be made between customers as users of an application or service

and customers as other businesses that start implementing the application. For

many starting companies, finding users is a first priority – and not without reason,

as this determines the practical relevance of the application, which could make it
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more interesting for other businesses to start using it as well. With regard to this

first step, one interviewee has argued that:

“business is actually simple and straightforward; you develop a product in

order to solve a problem or fill a need. Then, the crucial issue is to convince

the first person to by your product. If you can sell one, you can sell a million

– the big thing is selling one. If a developer cannot sell his product, then it

does not matter how great it is, it will not be sustainable.”971

In other words, business is basically about convincing potential customers that you

are solving their problem, and having a solid marketing and competition strategy

will determine the success of the product. In this regard, it has been argued that

the successfulness of the newly developed product depends on the degree in

which it is based on the market and what the market needs, in that it provides an

answer to an actual problem.972 A thorough understanding of the specifics of the

potential market with its customers is thus vital; and piloting the product to get

feedback from potential users seems to be a useful strategy in this regard.973

A clear example of the distinction between finding users for the application or

service and finding other businesses that want to buy a license to use the

application or service can be found in Esoko, who first focused on the Ghanaian

market and getting farmers to use their platform, while only in a later stage, they

did start licensing the platform to organizations and businesses in other countries

where it would be deployed by those licensees.974

“TradeNet started out because there was a need for some technology to

deliver price information to farmers and also collect this information. So a

web platform was built where people can send in texts on price information

from the field, which get distributed to all the clients that signed up to get

that information. At this point many elements have been added to it, but

our first focus has always been to get as many farmers in Ghana to use the

platform so that we could distribute as much information to as many

people as possible. But at the same time, the platform itself is also

distributed to other African countries. Of course, we hope that this will

make us a lot of money, but at the same time, we do not want to forget the

small individual farmer, because he is the reason that we started in the first

place.”975
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Esoko aims at exporting their platform, not only within Africa but potentially also

through cooperation with local NGOs to South America.976 The franchise model is

part of a holding company that is registered in Mauritius. Mauritius is said to be a

good place for offshoring, with a good tax regime and many incentives and tax

breaks for offshore companies.977

In sum, understanding the African context and the specific needs of the

domestic market seems to be vital in the development and success of ICT

applications and services in the three cases. All case studies seem to have a good

understanding of their particular niche within the ICT sector where they operate

and of the potential opportunities to compete. For the younger companies, the

focus is mainly on finding users for their product, whereas for Esoko, which has

been in business for a little longer, the emphasis has slowly been shifting towards

finding buyers for the platform who want to implement it in other countries. In

both processes, contracts are essential. Starting ICT businesses need furthermore

to be aware of the actual needs of the market, in order to make their product as

commercially attractive as possible. Further, competition comes mainly from

other ICT businesses, whereas the large MNCs seem to function as vehicles used

by the small ICT businesses to provide certain services in their product or

application (which also requires understanding of ICT contracts).

Relationships and trust:

In the literature on business and trade, it is commonly accepted that relationships

form the basis of trade and that many business decisions are influenced by

relational arguments.978 Trust forms the basis of such relationships, which can be

built based on, for example, information regarding the successful completion of a

contract.979 Within these relationships, certain norms of behavior exist, based on

which business is conducted.980 It has been argued that elements of trust and

loyalty, which have been built up through long term relationships, are critical for

trade, particularly in developing countries where legal contract enforcement is

weak (see chapter 6).981 It has been argued that “while performance is the glue of

buyer seller relationships, the trust that is built as partners gain experience with

each other is the lubricant.”982 It is important to recognize that contracts are

assumed to be imperfect: it is practically impossible to specify all details of its

contents. As a consequence, certain details are often not included in the contract.

But based on the trust relationship, parties can have confidence that these details

will be filled in by both parties based on the spirit of the agreement that is reflected
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in the contract.983 Summarizing, trust and relationships appear to be critical

elements for trade and business; this is not necessarily an African practice.

Trust appears also to be an important factor in the innovative process, for

example with regard to the starting software developers working together and

learning from each other in the incubators in Kenya. Karanja, for example, has

explained that,

“if you go to downtown Nairobi, you will find many developers working in

cybercafés. There are many that started their business from there. And

what basically happens is that when you have an idea, you go there and

start working. And if you are stuck, you go around and ask the others.”984

At incubators, this is what happens in a more organized way. The iHub, for

example, makes use of a membership system, through which developers can get

access to online resources and working space. At the iHub, the developers all work

in one big space, where they can collaborate and go to each other for advice.985

According to one of the founders at Zege Technologies,

“we have our own working space at the iHub and m:lab, where we have

access to high speed Internet. We also get help and feedback from others

who are working there, so we usually use them as ‘guinea pigs’ to test our

ideas on.”986

The Ghanaian Esoko also encourages collaboration and sharing in company,

because they believe the best ideas come from sharing and learning from each

other:

“What we do is that we try to set up ‘coder days’ and things like that, where

our staff can also invite their coding friends, and we talk about the things

we develop and how we can improve them. And every Friday, there is a

technology training session, where someone from the developing team

who has specific knowledge on a topic will share and discuss this with the

others.”987

This emphasis on collaboration and sharing is, however, not unique for the African

context; it has been argued that collaboration is inherent to innovation,988 and

trust is vital for such collaborative relationships.989
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If the importance of trust, relationships and collaboration are not necessarily

African practices when it comes to doing business and innovation, then it must be

asked what, if any, are specific African practices? Is there evidence in the case

studies of practices that differ from what is generally assumed in the literature?

Several observations can be made here.

Firstly, it appears that the role of relationships in business is significant in the

three case study countries. In addition to its role in the actual act of trading, it has

been argued that in Sub Saharan African markets, “relationships facilitate the

circulation of information about prices and market conditions, the provision of

trade credit, the prevention of contractual difficulties, the regularity of trade flows

and the mitigation of risk.”990 Moreover, “these relationships differ from pure

market exchange in that they perform economic functions other than trade itself,

such as information sharing, informal enforcement of contracts, and

interlinking.”991 The case studies confirm this in that various roles of relationships

can be identified. For example, MFarm regularly goes out to rural areas in Kenya to

connect with farmers and win their trust, as they believe this is what will convince

them to start using their application and then convince also other farmers to start

using the application.992 In the words of one of the founders of MFarm:

“At the beginning, what we did when we went to a specific place is that we

got in contact with a few people to explain our product to them, and they

would then connect us to some of the local farmers. Then we showed

showing these farmers the potential of our product and convinced some of

them to give it a try. And these farmers loved the product and really started

to see what benefit they could get out of it. So when we came back to the

village, they introduced us to some people from the churches and the

councils in the area to explain our product to the local leaders, and then

they were more than happy to inform other farmers.”993

Continued interaction thus builds the reputation of the trading partners and

ensures the sustainability of the business relationship with the end consumers.994

This is also visible in the approach of LinkNet. According to one interviewee at

LinkNet,

“What we try to do is to convince the community and explain the benefits

to them. Especially in terms of Internet, we explain it to them with practical

examples of how they can use it, for example, for certain forms that they

have to go to town for and how they could also do that online, or explain

how they can use it to communicate with relatives in other parts of the
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country. Then we also organize meetings with leaders, and we put them

behind a computer and show them how to do things. And then we send

them back to their village, and if they are convinced, they will ask us to

come. And when we have started the project in that village, we

continuously put in effort to interact with the chief and to ensure his

support for and trust in the project.”995

For Esoko, this becomes particularly visible in its franchise approach, where new

franchise owners are usually connected to the ‘right’ people (i.e. small

associations, local businesses, farmers), which gives them easy access to potential

new customers:

“so what we have realized is that you actually have to work around the

market networks that already exist, such as associations, farming

organizations, companies that are already working in a certain area, etc. So

that is how we set it up. If you start a franchise, you can create the platform

for your own little group, which you already know very well. Setting up the

platform for an entire country without this knowledge would be very hard.

But this way, it is easy to set up, and there is more chance that the platform

will actually be used.”996

Relationships and networks thus seem highly important for finding new customers

and/or trading partners, which is, of course, also not necessarily African. It is

generally the case that it is important to know the right people. However, the

importance of personal connections appears to play a very significant role in the

ICT start ups studied: if you are able to mention a familiar name to a potential new

business partner, this will be a huge step forward in the establishment of a new

business relationship, as your connection with the other person reflects his or her

trust in you, leading to the potential new business partner being easier compelled

to put his trust in you as well.997 It is particularly critical to win the trust of the local

community leaders in order to establish a new customer base.998 LinkNet, for

example, once they have established a good relationship with the village chief of

the new LinkNet location, finds its new employees based on the

recommendations of the village chief and elders as to who would be a suitable

candidate to run the network in that specific village.999 Here, relationships proved

vital in finding new employees. A somewhat similar strategy is used by Esoko,
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where Mark Davies, founder of the company and also of the popular internet café

Busy Internet, found his staff through continuous interactions with regular

customers at Busy Internet.1000 Another role of relationships can, as argued above

as well, be found in its importance for innovation, particularly in the ICT sector. As

noted above, Karanja explained that when he first started out in the ICT business,

he was working from one of the internet cafes in Nairobi. In this internet café,

there were usually the same developers sitting there, day in day out. They all were

working on their own ideas, and when one of them got stuck on a problem, the

other developers would join in and help.1001 A similar practice is visible in the

incubators in Kenya.

Relationships and networks seem also to be vital for the marketing of new

applications and services. This was confirmed for example by Karanja and by

MFarm, who were hoping that their networks on for example Twitter and

Facebook would help their service ‘go viral’. According to Karanja,

“so what we do when we release the software is that we announce it on

Twitter, and then it spreads by itself. We don’t do big marketing campaigns,

but we hope that others here at the iHub will help spread the news. And this

is what happens, because the moment someone launches something, all

these tweets pop up and everybody is retweeting everything.”1002

According to one of the founders of MFarm,

“our platform requires farmers to subscribe for price information. Currently

we have around 1,200 farmers, and those farmers are really excited about it

and are also explaining how good it is to other farmers. So we think it is

something that could grow viral anytime.”1003

Both Karanja and MFarm see their network as their most important marketing

tool. Again, this is also true for many western businesses, although the emphasis

that is placed on networks in the case studies appears larger in the African

context. 1004 Furthermore, other roles of relationships can be found in its

importance for the provision of credit and resources for the startup of businesses,

which will be discussed below, and in its importance for informal dispute resolution

(see chapter 6). All these roles of relationships seem to be much broader than the

mere interaction between two trading partners.

Secondly, the way business networks are built in Africa differs from what

happens elsewhere. It is particularly family relationships that seem vital in

providing startup capital and initial business contacts, as is the case, for example
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with Zege Technologies and MFarm.1005 However, it must be noted that trade

within family relationships is extremely rare: “whenever it happens, it has a

negative effect on firm performance, probably because trade with family

members blurs the boundaries of the firm,” for example because many

entrepreneurs find it difficult to collect payments from relatives.1006 Instead,

business networks seem to grow mainly through business interactions, and not

based on family and friends (apart from them providing finance to the

business),1007 as becomes visible for example from the marketing activities of

Karanja, who, for promoting his social network site whive.com, mainly uses his

online network,1008 while MFarm goes into the rural areas to connect with farmers

and local leaders.1009 In other words, networks, being composed of individuals and

their relationships (although not necessarily based on kinship or place of

origin1010), are said to be at the core of trade in Africa. However, as a result, it has

been argued that business activity preferably takes place within such networks,

thereby sometimes ignoring business opportunities outside these networks.1011

Yet, the importance of such networks depends to an extent on the type of

business that is conducted within a certain market, i.e. markets in which there is

constant innovation, such as the ICT sector, are said to be less closed.1012 This

becomes even more apparent in the context of acquisition of knowledge, which

mainly takes place online, and outside of business networks.

Thus, to summarize, although the literature on economic development views

contracts as the cornerstone of the exploitation of new products and services, the

fieldwork for this research indicates that there are other factors that might be of

more importance for doing business in the ICT sector. Relationships and trust

seem to be vital elements, playing a role beyond their significance in business

relationships elsewhere. Three key points can be distilled from this section: first,

the importance attached to trust vs. formal contracts is connected to the strength

of the legal enforcement system; second, trade and the exploitation of new

products and services seems to be centered around relationships and (informal)

networks; and third, for the starting businesses in the case study countries, the use

of formal contracts is discouraged by their lack of legal knowledge. Contracts are

perceived as heavy commitments, often necessary to be able to do business with

larger companies, in which the starting business often sees itself as the weaker

party due to a lack of knowledge about law and contracting regimes.
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5.7 Conclusion

The economic literature studied for this research places a large emphasis on the

importance of law for economic growth, particularly with regard to the protection

of private property rights and the effective enforcement of contracts, which

together are believed to be vital for the proper functioning of the market and thus

economic growth. In this chapter, the importance of contracts has been analyzed

in the context of absorptive capacity in the ICT sector.

Contracting practices are influenced by several legal regimes, as has been

discussed in section 5.3. These legal regimes all play a role with regard to

absorptive capacity and contracts: creating a legal entity allows a business to enter

into a contract as a legal person; and international trade and investment law are

relevant in the context of the acquisition of technology and take place through

contracts between technology suppliers and receivers. Several observations have

been made that indicate the need for more specificity with regard to the claimed

role of law for economic growth; in some issues, law indeed plays an important

role, whereas in others, law’s role appears to be smaller than has been earlier

assumed.

Firstly, with regard to contract law, observations from the three case study

countries indicate that this body of law has not yet fully matured. In Zambia, there

is no domestic legislation on this issue; the Ghanaian Contract Act is relatively old

(adopted in 1960), and deals mainly with situations in which contracts cannot be

upheld; and in Kenya, the 2009 Law of Contract Act merely specifies the terms

under which a contract is deemed invalid. In all three countries, British common

law is central for contracting.

As has been argued throughout this chapter, doing business is essentially

about relationships; contracts are in theory the legal mechanism to formalize

these relationships. Various relationships can be distinguished for the ICT

businesses that have been studied: between peers, between a business and

potential investors, between a business and its customers, and between a business

and its competitors.1013 As has been explained in section 5.6.3, these relationships

form the core of doing business for the case studies. However, with regard to the

case studies, in such relationships, formal contracts appear to be of little relevance;

interaction with business partners often takes place irrespective of contract law (or

the lack thereof). The studied ICT businesses generally do enter into contracts with

the large telecom MNCs in order to make use of their services, but not with their

peers. With regard to customers, contracts are sometimes used (either implicit or

explicit), but the agreements that are laid down in the contract are changed

frequently without regard to the original contract terms. It has been argued that

the huge emphasis that is placed on relationships might be a consequence of the

                                                 
1013

Obviously, there are many more relationships that a business can have. However, these four

types of relationships can be found as being important in the context of this chapter and this

research.



CHAPTER 5

229

fact that the legal enforcement of contracts is weak and that trading partners thus

need to rely on trust and loyalty to ensure adherence to agreements. The issue of

legal enforcement of contracts will be discussed extensively in chapter 6.

The second role of law seems to in the facilitation of doing business. This

facilitative role has two aspects: law determines the ease with which an aspiring

entrepreneur can start his or her own business and it is closely related to the ease

with which the entrepreneur can access sources of finance to make the newly

started business grow. With regard to the first aspect, in order to formally start a

business, various registrations and procedures need to be followed. In the case

study countries, such procedures take a relatively long time to complete.

Entrepreneurs seem to keep their business informal as long as possible; and

formalization takes place only when there is a specific need (i.e. when there is a

potential investor, when the business has grown to a certain size and starts

becoming profitable, or when the business has a lot of (online) exposure and wants

to be legitimate when a potential new customer makes an online search for them).

In this regard, formalization appears to be perceived as a ‘necessary evil’,

something that needs to be done but only if and when there is a real need to do so.

With regard to the second facilitative role of law for starting businesses, that of

access to finance in order to transform an idea into a sustainable business or to

expand the business, in order to access formal sources of finance (e.g. bank loans),

a business and its property needs to be formalized. However, formalization in itself

appears often not to be sufficient to gain access to finance; as starting businesses

frequently lack sufficient credit guarantees or collateral to provide security for the

loan, and often lack transparent financial statements proving the financial health

of the company, banks and other formal financial institutions are highly cautious

about lending to such businesses. This obstacle has been present for all the case

studies: formalization is most attractive in relation to attracting finance but the

former rarely appears to lead to the latter, at least from formal sources. As a result,

the studied ICT businesses search for other sources to fund their firm, particularly

through investment. Investment decisions are influenced not only by the potential

of the entrepreneur and the possible risks that are connected to investing in a

certain business, but also by the investment climate. It is important in this regard,

that potential investors are confident in their investment, which can be achieved

through investor protection in the law (e.g. requirements of transparency and

accountability, but also by guarantees regarding the enforcement of contracts).

The general perception of the country in which the business is located is also

important. However, the difficulty for African startups is that foreign investors

perceive investing in Africa and in African products as high risk on the assumption

that there is little effective protection for their investment, that enforcement of

investment contracts is weak, and that only few products would be of good

quality. Consequently, angel investment only becomes a realistic option after the

breakeven point of the business has been reached, and when the business and

their product or service has started to prove itself. The lack of willingness of formal

financial institutions to lend to start ups and the reluctance of foreign investors to
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pick a horse until they have all crossed the line means that the starting businesses

in the case studies are forced to find funding for their business through their

private networks of family and friends and through alternative sources of finance

(e.g. competitions or donors). In order to guarantee some income, a number of the

entrepreneurs in this study have developed a sideline in providing consultancy

services or work other jobs to create an income.

Law and regulation can play an important role in addressing these two issues,

thereby facilitating contracting. More specifically, in order to stimulate

entrepreneurship on domestic ICT markets and to facilitate the start of new

businesses, law and regulation can be used as a tool to steer behavior, both of

aspiring businesses and of aspiring investors. Several regulatory steps can be taken

in this regard: 1) simplifying and shortening the procedures and registrations

involved with starting a business; 2) regulating the security demands of formal

financial institutions and creating opportunities for starting businesses to get small

(government backed) loans, thereby creating more actual benefits for the business

when they formalize; 3) guaranteeing investor protection for potential

investments, thereby enhancing the possibility of starting businesses being able to

access angel investment from an external investor at an earlier stage of their

development; and 4) creating policy and regulation through which new incubators

are built and providing more financial support to existing incubators.

Finally, the economic literature places a strong emphasis on legal regimes

related to international trade and investment as mechanisms that can encourage

ITT and international trade and investment contracts and ultimately stimulate

economic growth. Observations in the three case study countries indicate that

such legal mechanisms have much less relevance for small starting ICT businesses.

Acquisition of technological knowledge in the ICT sector generally does not take

place through international trade and investment (as has also been discussed in

chapter 4). In this regard, if such legal regimes are to be used to steer growth in the

ICT sector, they need to specifically target the sector instead of having a general

approach; the ICT sector is a dynamic and fast paced industry and regulation of

trade and investment into this sector should take into account these specific

characteristics.

What has become visible in this chapter is that for starting ICT businesses to be

able to take off, contract law appears not to be the main determinant. Contracts

are rarely used by the starting ICT businesses in the three case study countries. As

to the legal regimes that facilitate contracting, international trade and investment

are also of less relevance as this is not the main channel through which new ICT

knowledge is attracted. What does seem to be important is for governments to

provide short and simple procedures regarding registration of the business, and

access to finance and infrastructure (potentially through incubators), and these

should be the focus points of regulatory strategies to boost growth in the ICT

sector.
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Chapter 6

Legal enforcement

6.1 Introduction

Contracts, property and their enforcement have become important issues in the

development debate over the past years. It is generally believed that economic

development cannot take place without strong formal property rights, contract

law, and legal enforcement mechanisms.1014 Absorptive capacity, particularly the

development and exploitation of new products and services and entrepreneurial

activity, is, as has been explained in chapter 4 and 5, believed to be influenced by

law. If legal enforcement, which provides security behind contracts and property

rights, is not functioning properly, entrepreneurial activity can potentially be

hindered by this.1015 More particularly, property rights and contracts are believed

to only work well if they can be enforced properly. In economies with effective

enforcement of property rights and contracts, production and export is believed to

grow, particularly in industries where the continuation of the business relationship

is important,1016 and firms tend to be larger.1017 In this regard, contracts and

property rights are said to form the foundation of trade, including international

trade, and weak legal enforcement is considered to be a hindrance to the

execution of (international) trade contracts.1018
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In this literature, it is commonly accepted that “both a well developed body of

formal contract law and an effective civil court system may be important

determinants of growth.”1019 It has been argued in this regard that

“low cost and impartial contract enforcement procedures are commonly

held to provide a critical incentive for the formation of complex commercial

agreements and, thereby, facilitate trade and economic growth. These

procedures enhance predictability in the system by restraining opportunism

among contracting parties. This reduction in uncertainty decreases the cost

of exchange and promotes transactions.”1020

Thus, effective commercial dispute resolution is believed to be vital, as this

improves the certainty of contracts. If one has entered into a formal contract with

another party but legal means to enforce that contract are weak, the security

provided by the contract is reduced and thus the effectiveness of the contract.

Securing property and enforcement of contracts have thus been frequently

argued to be key factors influencing economic growth. In sum, therefore,

economic development is said to be highly dependent on the existence of a

credible, low cost formal enforcement system, giving individuals and businesses

incentives to invest and trade when property rights and contract enforcement are

secure.1021 Without the ability to enter into contracts and enforce them and

resolve disputes if necessary, markets cannot function properly. In this, legal

enforcement is believed to reduce uncertainty and enhance predictability by

providing assurance of the upholding of contractual rights and obligations.1022

Economic literature has also associated more robust property rights protection

and effective institutions enforcing them with better long run economic

performance.1023 Institutions that provide oversight related to the use of power,

for example through independent judiciaries, are considered to provide limits on

behavior that interferes with property rights and contracts,1024 and judicial

independence is found to have a positive effect on the securing of property

rights.1025 More specifically, it has been argued that

“judicial independence is often considered a sine qua non both for the

constraint of executive discretion and for the enforcement of property

rights and contracts (although the sheer quality or competence of courts

may be equally if not more important in many developing countries).”1026
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At the same time, the literature on the relation between contract enforcement on

the one hand and economic development on the other merely suggests only a

strong correlation in the financial sector; the correlation between contract

enforcement and general economic growth is much less strong, despite the

emphasis that has been placed on this in the development debate.1027

As explained in the previous chapter, a system of contract law provides security

of expectations for the parties involved in a contract. However, without the

possibility of enforcing the contract, based on adequate contract law, the security

of expectations is reduced. A distinction should thus be made between the

enforcement of contracts and the enforcement of contract law. The enforcement

of contracts concerns the application of the specific contractual arrangements that

parties have made, thus applying contract law in the interpretation of these

agreements, whereas the enforcement of contract law deals with the actual law

behind contracts and the extent to which the enforcement of contract law plays a

role in offering legal certainty at a contractual level, e.g. legal protection of

consumers or types of agreements that are or are not allowed. The focus of this

chapter will be specifically on the enforcement of contracts between contracting

parties, for which contract law is the foundation and interpretative tool.

Furthermore, it should be noted that, although in chapter 4 and 5, IPRs and

contracts were discussed as separate topics, many contracts in the context of ICT

contain elements that deal with IPRs, e.g. transfer of IPRs or providing licenses to

use software. Moreover, although IPRs can be enforced as such, they are often

enforced in the broader context of the contract in which they are embedded. Since

the focus of this dissertation is on the business practice of starting ICT companies,

and not on the overall protection of IPRs in developing countries, the main

importance of IPRs for these companies can be found in their contractual

embedding. For this reason, this chapter will focus mainly on the enforcement of

contracts in managing IPRs, with only marginal emphasis on the separate

enforcement of IPRs.

In this chapter, the issue of legal enforcement will be discussed in depth.

Section 6.2 provides an introduction to the concept of ‘access to justice’, after

which a discussion is provided regarding the two key determinants of this concept,

notably costs and the quality of legal enforcement. In section 6.3, a discussion is

provided on the enforcement of contracts, including topics like legal enforcement

and alternative enforcement mechanisms, and institutional bodies that are

involved in the legal enforcement process. Section 6.4 places the previous sections

in the context of absorptive capacity and the various relationships in which legal

enforcement might become relevant. Subsequently, in section 6.5, the

enforcement system in the three case study countries is discussed, followed by

section 6.6, in which the actual practice of enforcement in relation to absorptive
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capacity as observed during the fieldwork is discussed. This chapter is concluded in

section 6.7.

6.2 Access to justice

6.2.1 Access to justice in the development debate

As seen in chapter 2, the concept of ‘access to justice’ has become more and more

important in the development debate. While the concept of development was

originally equated with economic growth, its meaning has expanded to also

include ideas like legal empowerment and access to justice. It has been argued

that economic growth can be stimulated particularly by properly functioning

courts through which investments can be protected and through which contracts

and property rights can be enforced.1028 In this regard, access to justice can thus be

understood as an instrument to stimulate economic growth.

Furthermore, access to justice has been argued to be vital for the rule of

law.1029 More specifically, not only has access to justice as a concept been

considered to be one of the cornerstones of legal empowerment of the poor and

the human rights based approach to development (see chapter 2), the rule of law

has by some been reinterpreted as specifically meaning access to justice.1030 For

example, Hoff and Stiglitz have argued that:

“By rule of law we mean well defined and enforced property rights, broad

access to those rights and predictable rules, uniformly enforced, for

resolving property rights disputes. By no rule of law we mean a legal regime

that does not protect investors’ returns from confiscation by the state, does

not protect minority shareholders’ rights from tunneling, and does not

enforce contract rights.”1031

Economic growth and development are thus connected in development literature

to access to justice and legal enforcement. This is not a recent development; in his

seminal work, North had already claimed that “the inability of societies to develop

effective, low cost enforcement is the most important source of both historical and

contemporary underdevelopment in the Third World.”1032 In this perspective, it is

through access to the legal enforcement system that the effective working of

property rights and contracts can be guaranteed.1033 When this system cannot be
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accessed effectively, as is said to be often the case in developing countries,

economic growth is hindered by this. However, alternative mechanisms may

sometimes be used when legal enforcement is not working properly.1034 Such

alternative mechanisms can take various shapes and forms, and their importance

should not be underestimated (see more on this in section 6.3.2).

In economic literature on the relationship between law and development, it has

thus been argued that access to justice and the protection of property rights,

enforcement of contracts and effective and independent judicial institutions that

guarantee this are vital for economic growth in developing countries. At the same

time, the demand for access to justice is said to grow when an economy

develops,1035 suggesting a reverse causal link: that it is not that access to justice,

amongst others the enforcement of contractual arrangements regarding IPRs,

ensures economic development, but that economic development increases the

demand for access to justice and thereby improved property right protection and

contract enforcement.

The concept of ‘access to justice’ deals both with the actors and with the ways

in which one can obtain justice on any topic. The classical approach concerns

providing access to legal information and formal legal enforcement mechanisms in

case of a dispute, for example access to a court and to legal aid, but also providing

more understanding to disadvantaged groups in society.1036 Access to justice

involves not only the actual accessibility of the legal enforcement system, but also

the question for the parties of whether the legal route is worth their time and

money and whether they expect to benefit from the outcome of this route. In

other words, the concept consists of both a procedural element (being able to

access a procedure that provides a fair hearing of the issue at hand) and a

substantive element (a fair and just outcome from the procedure).

One of the most important procedural elements is the cost of the procedure.

One can think, for example, of court fees, the costs of legal representation, and

the costs related to providing the required documents.1037 The substantive

element considers the fairness and justness of the procedure and outcome. How

this is evaluated is subjective and dependent on people’s perceptions of what is fair

and just, and can involve factors like transparency regarding the reasoning within

the procedure, compensation for damage, comparability of the outcome to similar

cases, etc.1038 The combination of the procedural and the substantive element

provides one with freedom of choice, in that one has the possibility to access

justice, but is free to choose whether to access this justice or not.

Many studies on access to justice deal with access for the poor,1039 but access

to justice is just as important for businesses, which may seek enforcement of
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property rights and contracts. In the literature, it has been argued that contracts

are generally respected if there is a willingness to comply, assured by an

enforcement mechanism that penalizes breach of contract.1040 There are said to

be three types of enforcement mechanisms: those based on guilt, those based on

coercion, and those based on repeated interaction.1041 Enforcement through guilt

is based on the internalization of legal norms by citizens, employees, consumers,

and contracting parties, as a consequence of which they believe that compliance is

the right thing to do. Legal enforcement could be classified as coercion, i.e. courts

pressuring contracting parties to live up to their commitments through threats of

penalties. The third mentioned enforcement mechanism, that of repeated

interaction, is said to be only relevant in cases where parties interact repeatedly

over time.1042 Furthermore, particularly when a dispute becomes more complex

and/or technical, the time that is needed to resolve it through legal enforcement

may become longer, the costs that are connected to the procedure may become

higher, and parties may choose to resolve the dispute through alternative

mechanisms.

6.2.2 Costs of legal enforcement

As introduced above, the cost of legal enforcement is considered to be one of the

key elements of access to justice. From the perspective of the parties to a dispute,

the choice for legal enforcement depends a great deal on the cost of using it.1043

Such costs includes not only the court fee and the costs of legal representation,

but also transactional costs such as the time spent in court, the disadvantages for

the business to have a conflict escalate, and in some countries possibly even

bribery.1044

In the World Bank’s Doing Business Index, the legal enforcement system is

evaluated by: 1) the number of procedures involved in resolving a dispute; 2) the

average time it takes to enforce a contract from the moment a plaintiff files the

lawsuit until payment; and 3) the cost entailed. In this way, the efficiency of the

judicial system in resolving a commercial dispute is measured and rated, based on

data on both the laws and regulations regarding courts and civil procedure and on

the actual practice of enforcement, as evaluated by local litigation lawyers and

judges. Emphasis is thus placed particularly on the time, cost and number of

procedures for resolving a commercial dispute in courts, as this is believed to be

essential for businesses, particularly small enterprises, which may not have the

resources to stay in business while awaiting the outcome of a long court

dispute.1045 Furthermore, efficient and transparent courts are said to encourage
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new business relationships as they ensure that businesses can rely on courts if a

new customer fails to pay.1046 In the Doing Business reports, court reforms are

encouraged, in order to make contract enforcement more efficient. When talking

about court reforms, one can identify a multitude of strategies, varying from

increasing procedural efficiency to speeding up court procedures, to improving

accessibility, transparency, independence, due process, certainty and the skills and

competence of judges.1047 According to Botero e.a., there are broadly speaking

four types of strategies possible: 1) those focusing on resources and funding,

emphasizing the importance of more training, courts, staff and computerizing and

automating case management;1048 2) those focusing on limiting access to courts

through, for example, the creation of more procedural hurdles, as it is believed

that courts are being flooded with frivolous cases because of the ease with which

one can access legal procedures; 3) those focusing on incentives for judges in order

for them to benefit if they ensure speedy legal procedures; and 4) those focusing

on eliminating rigid and ineffective procedures and installing specialized courts

that have specific jurisdiction and knowledge on certain topics, for example,

commercial courts or IPR courts.1049

6.2.3 Quality of legal enforcement

The substantive element of the concept of access to justice deals with the fairness

and justness of the procedure and outcome. The main determinant in how this is

evaluated is people’s perceptions regarding what is fair and just, a subjective factor

that can be influenced by factors like transparency in the court’s reasoning,

whether the outcome of the case is comparable to other, similar cases, and

whether the compensation for the damage is perceived as fair and just.1050

In the literature, various criteria have been developed to evaluate the quality of

legal enforcement in a country. For example, according to Posner,

“in its ideal form (…), the [legal] machinery consists of competent, ethical,

and well paid judges who administer rules that are well designed for the

promotion of commercial activity. The judges are insulated from

interference by the legislative and executive branches of government. They

are advised by competent, ethical, and well paid lawyers. Their decrees are

dependably enforced by sheriffs, bailiffs, police, or other functionaries

(again, competent, ethical, and well paid). The judges are numerous

enough to decide cases without interminable delay, and they operate

against a background of rules and practices, such as accounting standards,
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bureaus of vital statistics, and public registries of land titles and security

interests, that enable them to resolve factual issues relating to legal

disputes with reasonable accuracy and at reasonable cost to the

disputants.”1051

These are criteria that deal with the way in which the legal enforcement system is

organized. The quality of legal enforcement can also be measured based on the

output and results of the enforcement system. For example, as has been discussed

above as well, in the World Bank’s Doing Business Index, the legal enforcement

system is evaluated by: 1) the number of procedures involved in resolving a

dispute; 2) the average time it takes to enforce a contract from the moment a

plaintiff files the lawsuit until payment; and 3) the cost entailed. In this regard, it

has been argued that efficiency of enforcement mechanisms can be evaluated

based on its ability to provide low cost and impartial enforcement of contracts.1052

The quality of legal enforcement is thus an important factor for parties to a

dispute to decide whether they want to make use of the judiciary and thereby of

the legal enforcement system for their dispute. However, at the same time,

“courts may be unpredictable, because contracts and/or laws are poorly

written, because decisions are based on non legal and uncertain criteria or

because judges are incompetent or poorly informed. Under these

circumstances, non State dispute resolution mechanisms may be preferred

because they may be speedy and arbitrators may be better prepared to

interpret the issue in dispute.”1053

To improve this element, many countries around the world have been installing

specialized and/or commercial courts or tribunals, that focus specifically and only

on the resolution of commercial disputes, or disputes on specific topics (e.g. IPRs),

thereby trying to speed up the legal process and providing judges that are better

equipped to deal with more complex and/or technical cases.

6.3 Enforcement of contracts and IPRs

6.3.1 Legal enforcement

When two (or more) parties enter into a contract, they are obliged to fulfill the

terms of the contract. Parties will only enter into the agreement if they expect

compliance from the other party. There are various mechanisms through which

this can be ensured, for example, self enforcement (e.g. ending the commercial
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relationship), reputation, technology, and enforcement mechanisms.1054 Legal

enforcement and an effective court system have been commonly accepted to be

vital for trade and economic growth, in that this is said to ensure interpretation of

the law within the market and protection of economic rights.1055 At the same time,

many economic activities are said to often not require a formal third party

enforcement mechanism. Nevertheless, courts are said to also ensure the safety of

these business relations and thereby to reduce uncertainty,1056 by creating the

possibility for contracts and obligations of the parties to be enforced; because of

this possibility, the parties to a contract can choose to have their contracts

enforced, and this alone may already be sufficient for parties to uphold the

contract. For this, speedy legal procedures are said to be of utmost importance.1057

Legal enforcement of IPRs:

As explained in chapter 4, IPRs are said to be beneficial to developing countries in

that they are said to, on the one hand, protect domestic innovation, and on the

other hand, encourage foreign investment and technology transfer. However,

these benefits depend not only on the implementation of IPR protection into

national jurisdictions, but also on the enforcement of this legislation.

The occurrence of IPR litigation and the type of enforcement is in part

determined by the type of relationship involved. It has been argued that IPR

litigation can occur in two basic forms: either it deals with a revocation challenging

the IPR granted by a relevant IPR authority (particularly with regard to patents and

trademarks), or it deals with an alleged infringement of the IPR that has been

granted or is claimed (with regard to patents and trademarks as well as copyright

and database rights), which can occur independently or in the context of a contract

between parties.1058 In the first case, an enforcement procedure starts out as an

administrative procedure, which can later on be appealed in court. In the second

case, the enforcement procedure can be either through a civil (commercial)

procedure, when one party accuses another party of infringing upon their rights, or

through a criminal procedure, where the State takes up the role of the accusing

party. Commercial IPR litigation is said to become more frequent when:

1. the IPR is more valuable;

2. it becomes harder to assess the strength of the case at hand; and

3. the distribution of information becomes more asymmetric.1059

In other words, commercial IPR litigation is said to increase when there is more at

stake in terms of monetary value and when the dispute becomes more complex.
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With regard to the enforcement of IPRs in a criminal procedure, counterfeiting and

piracy come to mind. It has been argued that this is first and foremost a matter

between private parties (see also the fourth clause in the preamble of the TRIPS

Agreement, explicitly stating that “intellectual property rights are private rights”);

it is the party whose rights have been infringed that needs to act upon this

infringement. However, infringements are sometimes also dealt with in criminal

procedures on behalf of the holder of the IPRs, as it is believed that this will

encourage creativity and invention, and that it will create an incentive for foreign

investors if they see that infringements on IPRs are not going unnoticed.

Enforcement of ICT contracts:

As discussed in chapter 5, ICT contracts are often complex contracts, containing

many technical details regarding the agreement between parties. In ICT contracts,

it is common to include extensive details on the steps that are to be taken in case

of a dispute. Often, this involves alternative mechanisms instead of legal

enforcement, because of the complex nature and subject of these types of

contracts, which requires specific knowledge on the part of the third party that is

responsible for resolving the dispute. In addition, the secrecy aspect that is

connected to alternative mechanisms (see below) is an important factor in the

decision of parties to an ICT contract to choose for alternative mechanisms, as in

this way, there is less risk of the source code of the software becoming known to

the public. Moreover, such alternative mechanisms are often able to resolve the

dispute more quickly and more cheaply than when parties opt to go to court,

which also serves as an argument in favor of including alternative enforcement

mechanisms in ICT contracts as preferred enforcement mechanism over legal

enforcement.

6.3.2 Alternative enforcement mechanisms

In addition to the legal enforcement of contracts, alternative enforcement

mechanisms1060 are becoming increasingly important as a means of resolving

conflicts. Most frequently, they complement formal legal procedures, but

sometimes allow for dispute resolution outside of formal legal mechanisms.

Alternative enforcement mechanisms have become more and more common

practice in business all over the world,1061 as such alternative mechanisms involve

fewer costs, more confidentiality, and a greater control of the parties over the

third party who will decide on their dispute. Through alternative enforcement

mechanisms, parties can settle disputes outside of court, with or without the help

of a third party. Alternative enforcement mechanisms can be included in an
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agreement as the way in which a potential dispute should be handled, and as such,

are frequently found in ICT contracts.

There are various forms of alternative enforcement mechanisms, the most

important ones being arbitration, mediation, and conciliation. Arbitration involves

decision making by a third party (the arbitrator or arbiter), whereby the parties to

the dispute agree to be bound. It is commonly used in commercial disputes,

especially with regard to international commercial contracts. It is also the most

common alternative enforcement mechanism used in ICT contracts.1062 Mediation

involves a third party that facilitates and helps the parties to negotiate a

settlement to the dispute, the outcome of which can sometimes be enforced in

court. Whereas with arbitration, parties are opposed to each other and bound to

the decision, mediation is a voluntary process that searches for a solution that

satisfies both parties. Conciliation is a process in which parties meet separately

with a conciliator in order to seek concessions in the dispute. It does not involve

decision making. Parties can also choose for a combination between the various

alternative enforcement mechanisms. Furthermore, alternative enforcement

mechanisms can involve the help of independent branch organizations. Such

organizations can provide mediators and arbitrators that have specialized

knowledge on the issues that the dispute is about.1063

In countries where the legal system is still developing, alternative enforcement

mechanisms are said to be vital in that they can help reduce some of the burden on

formal judicial systems that are often overburdened as new judges and lawyers are

still being trained.1064 It has been argued that

“particularly in developing countries, State institutions share the

overarching weaknesses of the public sector, and often do not provide for

predictable contract enforcement. The New Institutional Economics argues

that if State institutions are ineffective, non State – that is, informal –

institutions arise to govern the exchange. Non State institutions of contract

include social norms, customary law, alternative dispute resolution fora,

and ad hoc mechanisms of reciprocity and collective punishment. (…) The

relative efficiency of different contract enforcement mechanisms depends

on the characteristics of the good to be exchanged, the cost of the use of

the mechanism, and the predictability of the outcome.”1065

Furthermore, “at low levels of economic development, informal contract

mechanisms may be reasonably good substitutes for formal contract enforcement

mechanisms.”1066 However, also in more stable developing countries, such

alternative enforcement mechanisms are still seen as important. According to
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Posner, “even in the highly litigious culture of the United States, the vast majority

of contract and property disputes are resolved informally, and no doubt would be

even without a threat of resort to law, often an empty threat because of the

expense of legal proceedings.”1067 Moreover, in the context of contemporary

international trade, alternative enforcement mechanisms are used for the majority

of all business disputes, for example, in international commercial arbitration,

transnational business and social networks, and countertrade.1068

The enforcement of IPRs might also take place through alternative

enforcement mechanisms. As explained in section 6.3.1, a distinction can be made

in this regard between issues dealing with the granting of certain IPRs (patent,

trademark) by the relevant institution, which are administrative in nature, and

issues dealing with the IPR itself, often embedded in contracts, including disputes

on license agreements, transfer of rights, etc., which are often of a civil nature.1069

This last group of issues might be suitable for alternative enforcement

mechanisms, as this involves rights and obligations between two private parties,

often in commercial transactions, who, in theory, can agree to resolve such issues

through alternative enforcement mechanisms, potentially with the help of a

neutral third party.1070 Issues that deal with the relationship between a (potential)

rights owner and a rights granting institution may, however, be better dealt with

by the formal legal system (potentially in a court that is specialized in dealing with

IPR related cases).

As noted above, IPR enforcement and IPR disputes often involve relatively

technical and complex scientific issues that require specific knowledge on the part

of the neutral third party in deciding on such matters. At the same time, if there is

a skilled and neutral third party available, alternative enforcement mechanisms

might offer the advantages of flexibility in the process, lower costs and faster

procedures.1071 Alternative dispute resolution procedures can be governed by for

example the WIPO Mediation Rules, WIPO Arbitration Rules, WIPO Expedited

Arbitration Rules, and WIPO Expert Determination Rules,1072 guaranteeing issues

such as confidentiality and neutrality. Often, institutions mandated with the

authority to grant IPRs also provide the possibility for (expert) arbitration between

private parties, for example through a tribunal. Decisions made through

arbitration can then be appealed at a designated court.

Finally, it must be noted that, although alternative enforcement mechanisms

are said to have benefits over formal legal mechanisms in some situations, such

mechanisms are not necessarily always used. A report on the use of alternative
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enforcement mechanisms among SMEs in Europe showed that alternative

mechanisms are rarely used by these SMEs,1073 arguably because of the type of

dispute that SMEs are generally involved in (less with suppliers and more with

customers, particularly with regard to payments, and mainly domestic

disputes).1074 The report showed that the most common ways to end such

disputes would be preferably through informal negotiation and ultimately through

judicial decisions.1075

6.3.3 Institutional bodies in the enforcement process

As has been discussed in the previous sections, the concept of enforcement is

much more complex than the simple adjudication of disputes in a court of law.

Multiple actors can be involved and enforcement procedures can take place in

ways that range from highly informal to highly formal. If one of the parties to an

agreement would like to see their property rights or agreement enforced, they can

choose to use an enforcement mechanism. There are various institutional bodies

and other actors that can play a role in the enforcement process. One of the most

referred to actors in this regard is the judiciary, but one can also think of

government institutions and non State actors.

State actors:

Legal institutions such as courts and an independent and competent judiciary are

believed to be key in ensuring that contract law is enforced. This is said to provide

the stability and predictability that is needed for contractual relationships.1076

However, it must be noted, as has been argued already in 1981 by Galanter, that

“courts resolve only a small fraction of all disputes that are brought to their

attention. These are only a small fraction of the disputes that might conceivably be

brought to court and an even smaller fraction of the whole universe of

disputes.”1077 Many disputes are resolved in other ways, either through another

forum, through negotiation or settlement, or informally, or simply because one of

the parties exits the dispute.1078 At the same time, Galanter noted that

“the relation of courts (official forums) to disputes is multidimensional. The

resolution of disputes, while important, is not the only (nor, I submit, the

principle) link of courts and disputes. Disputes may be prevented by what

courts do – e.g. by enabling planning to avoid disputes or by normatively
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disarming a potential disputant. Further, courts may foment and mobilize

disputes, as when their declaration of a right arouses and legitimates

expectations about the propriety of pursuing a claim; or changes in rules of

standing suggest the possibility of pursuing a claim successfully. Finally,

courts may transform disputes so that the issues addressed are broader or

narrower or different than those initially raised by the disputants. Thus

courts not only resolve disputes: they prevent them, mobilize them and

transform them.”1079

In effect, the role of the judiciary cannot be equated with the number of cases that

come before it or are resolved by it. Instead, it also has a role in the numerous

‘unseen’ cases that are resolved outside the actual courtroom. For example, often

the threat of going to court – a costly and time consuming process – may already

be sufficient to coerce the disputing parties into settling their dispute in a more

‘friendly’ way.1080 Moreover, previous cases decided by the judiciary may provide

information on how certain rules will be interpreted or applied, which can then also

be applied to the case at hand, without the judiciary actually being involved in

it.1081

When thinking of State actors in the legal enforcement process, one can also

think of specialized agencies and institutions, for example IPR agencies. Such

agencies can be involved in the legal enforcement process in that they often have

a tribunal that can hear IPR related disputes in first instance. In cases of

counterfeiting or piracy, the police, the department of justice and customs

authorities are also key actors.

Other third parties:

There are also non State institutions relevant in the process of enforcement. It has

been argued that

“the contract regime – the set of institutions that govern contracting and

contract enforcement – consists of State and non State institutions. State

institutions are those that first come to mind in any discussion of contracts

and contract enforcement. These include contract law; other bodies of law

and regulation that affect the construction and implementation of

agreements, such as financial, company and competition law; and

enforcement agencies, mainly the court system and to a lesser extent the

bureaucracy. Non State institutions include customary law and rules of

social and commercial interaction based on a history of reciprocal dealing.

They also include enforcement mechanisms, such as traditional authorities,
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non State dispute resolution bodies, collective punishment and self help.

These State and non State contract enforcement mechanisms are based

on either guilt, coercion, or repeated interaction.”1082

Thus, non State dispute resolution bodies or independent branch organizations

can also be involved in the process of enforcement. Such bodies and organizations

function as an impartial third party in a conflict, often providing arbitration and/or

mediation expertise. Examples of such bodies are specialized (ad hoc) tribunals,

which can be connected to business organizations or societies in a specific sector,

ombudsmen, traditional community courts, and independent mediators or

arbitrators.

6.4 The role of legal enforcement in absorptive capacity

Although the previous chapters have been structured along the lines of the three

phases of absorptive capacity, this chapter is structured by the various

relationships in which legal enforcement may be relevant, as their needs of and

interests in legal enforcement may be different. These relationships occur in

various phases of the process of absorptive capacity, so in that way, the phases will

become visible again.

6.4.1 The relationship between the ICT business and investors

The first relationship that requires discussion is that between the ICT business and

(foreign) investors. As has been discussed in chapter 4 and 5, starting software

businesses often search for investment to secure continuation and growth of their

business. A key aspect of such a relationship is the investment that is being

provided, for which details and the exact agreements are generally laid down in a,

often complex, contract. Sometimes, such investment is accompanied by

acquisition of knowledge, although, as has been discussed in chapter 4 and 5, this

is rarely the case in the field of software. If, however, acquisition of knowledge

takes place through investment, the investment contract will not only contain

details regarding the rights and obligations of both parties, but also regarding fees

and IPRs. In this way, the investor is protected against imitation of their products

or services.

The inflow of foreign investment into an economy is believed to grow when

contract enforcement is fast and effective.1083 When court procedures are

bureaucratic and long, combined with the uncertainty related to the informal

status of many starting businesses (see chapter 5), foreign investors become more

hesitant to invest due to the uncertainty related to the means of enforcing

                                                 
1082

Kähkönen & Meagher (1997), pp. 6 7
1083

Ahlquist & Prakash (2010), p. 182; Nunn (2007), pp. 569 600; Markusen (2001), pp. 189 191.



LEGAL ENFORCEMENT

246

repayment of such loans.1084 When countries enforce private property rights,

private contract agreements and protect the rights of investors, it is believed that

those investors will feel more secure to invest in that country.1085 It has been

argued in this regard that “the optimal policy for a developing country is to set the

level of contract enforcement just high enough to induce entry.”1086 What is thus

believed to be key in the legal enforcement system is the guarantee of

predictability and certainty for investors regarding their transactions. What is

needed for this is that courts are impartial and able to understand complex

contracts including their technical details and that security of contracts is provided

through contract law.1087

6.4.2 The relationship between the ICT business and other businesses

A software developer is likely to have many business relationships, for example

with network element providers and network operators, with traders of his

product or service or with other software businesses. In such relationships,

contracts may be used to lay down the details of the relationship. For example, a

software business may enter into a contract with a MNO, to ensure that his mobile

application can run on the network of the MNO, or the business may enter into an

agreement with another developer to cooperate in the development of a product

or service. These types of contracts may sometimes be highly complex, containing

details regarding for example IPRs and technology.

In case of a dispute, enforcement may take place either through legal

enforcement or through alternative enforcement mechanisms. For the legal

enforcement of such contracts, a certain level of knowledge is required by,

notably, judges and lawyers. Of particular relevance for the case studies

considered here, whereas in cooperation agreements between two or more ICT

businesses, each business is generally of equal strength, in situations where the

ICT business enters into a contract with a, often larger, MNO, the business’

capacity with regard to enforcement may be considerably smaller, in that the

MNO may have drafted the contract in their favor and generally has more financial

resources to fight legal battles. This may put a large amount of pressure on the ICT

business in case of a dispute and is likely to considerably reduce the incentive for

the ICT business to step into a legal battle.

6.4.3 The relationship between the ICT business and its customers

Once the software has been developed, the ICT business will want to introduce it

on the market and start exploiting it. To this end, the business may enter into
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contracts with its customers, in which the rights and obligations of both parties are

laid down. As seen in chapter 5, such contracts generally include details regarding

IPRs, licensing, rights, obligations and services, and may be highly complex and/or

technical. The ICT business may decide to start legal enforcement procedures in

case the customer does not uphold his side of the agreement.

6.5 Legal enforcement mechanisms in the three case study countries

In this section, the legal enforcement system in the three case study countries is

discussed. Access to justice is used as a starting point to discuss both the cost of

commercial legal procedures and their quality. Although IPRs often form part of

contracts, in this section, the legal enforcement of IPRs is discussed as a separate

concept, in order to gain better understanding of the legal enforcement systems in

the three countries.

6.5.1 Zambia

6.5.1.1 Access to justice

Cost of legal enforcement:

According to the Doing Business Index 2014, it takes 35 procedures and 611 days in

Zambia to complete a commercial legal procedure, which costs 38.7% of the total

claim.1088

Table 6.1: Legal enforcement in Zambia

INDICATOR ZAMBIA Sub Saharan

Africa

OECD

Time (days) 611 652 529

Filing and service 21

Trial and judgment 470

Enforcement of judgment 120

Cost (% of claim) 38.7 51.1 21.0

Attorney cost (% of claim) 23.7

Court cost (% of claim) 5

Enforcement cost (% of

claim)

10

Procedures (number) 35 39 31

In the last few years, Zambia has been working on improving the legal

enforcement system, by introducing electronic case management systems to
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courts, a database of laws, real time court reporting and public access to court

records.1089

Although court fees are said to be relatively low in Zambia, fees for legal

representation are relatively high,1090 due to the fact that few law graduates have

passed the Bar over the past few decades.1091

Quality of legal enforcement:

According to Article 91 of the Constitution of Zambia, the Judicature of Zambia

consists of: the Supreme Court of Zambia, the High Courts, the Industrial Relations

Court, the Subordinate Courts, the Local Courts, and furthermore any court

prescribed by an act of Parliament, such as the Small Claims Court. Paragraph 2 of

this Article also establishes the independence and impartiality of judges,

magistrates and justices and subjected to behave according to the Judicial Code of

Conduct.1092

With regard to commercial cases, at the highest level, the Supreme Court is the

final court of appeal for all legal and constitutional disputes (Article 92). The Chief

Justice and the other eight judges are appointed by the President (Article 93). The

High Courts, which can be found in all nine provincial capitals, have the authority

to hear criminal and civil cases and appeals from lower courts (Article 94). The

Industrial Relations Court is mandated to adjudicate over industrial and labor

related matters (Article 94 and Act No. 27 of 1993). In 1999, the Commercial Court

was created,1093 as a division of the High Court. It deals with commercial legal

procedures, such as insurance, competition, contracts, bankruptcy and financial

services, and judges in the Commercial Court are specialized in commercial law.

The Subordinate or Magistrate Courts1094 have jurisdiction in various criminal and

civil cases. Finally, the Small Claims Court is mandated to deal with civil cases from

any member of the public except incorporated entities and jurisdiction is exercised

by means of arbitration (Article 5), without the possibility of legal representation

(Article 13 of the Small Claims Court Act).1095

Judicial independence in Zambia is guaranteed by law (Article 91(2) of the

Constitution). However, in practice, the judiciary is said to be still affected by

political influences and corruption.1096
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Over the last few years, courts in Zambia have not been able to keep up with

the number of cases presented before them; the backlog of cases is months and

sometimes even years. Part of this problem is suggested to be caused by the fact

that the number of qualified lawyers in the country is rising exponentially whereas

the availability of judges does not match the increasing number of cases to be

heard.1097 The judiciary system is also severely hindered by inadequate resources,

poor working conditions and a shortage of qualified personnel. As a result, there

are significant trial delays.1098 Furthermore, although efforts have been made to

digitize court results and laws, this has not yet been implemented in all courts, as a

result of which some courts cannot refer to earlier cases in their judgments and

sometimes even work with outdated laws, due to a lack of access to

amendments.1099

6.5.1.2 Legal enforcement of contracts, IPRs and ICT related issues

As explained above, commercial legal procedures are generally dealt with within

the regular court system through the Commercial Court. The Commercial Court

has recently been computerized, as a result of which commercial procedures can

be dealt with in a faster way.1100 A Small Claims Court has been established to deal

with small cases, although incorporated businesses cannot access this court.

In Zambia, the Competition and Consumer Protection Commission (CCPC) is

mandated to decide on mergers. Under the old Competition and Fair Trading Act,

pursuing a merger without authorization was a criminal offence, but under the

new Competition and Consumer Protection Act, such an offence is punished with

a fine, which can be appealed at the tribunal and then at the High Court. Thus, it is

no longer the CCPC that initiates a court action, but (one of) the parties involved in

the merger. Such cases do not occur often: under the new Act, no appeals have yet

been filed, and under the old Act, there have been 4 appeals against decisions of

the CCPC.1101

As Zambian law is based upon common law, precedent serves as the governing

principle for judges to decide cases. It must be noted in this regard that decisions

from other common law countries can be taken into consideration by Zambian

courts when deciding a case; when there is no Zambian precedent case, English

law becomes precedent. Especially with regard to IPRs, for interpretation of legal

concepts, there are practically no Zambian precedent cases, so judges lean heavily

on case law from foreign courts, for example from the UK, the U.S. and Australia.
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The protection of trademarks is more advanced compared to other IPRs, and a few

court decisions on this issue can be found.1102

In case of a dispute regarding copyright, the matter is referred to the Registrar

of Copyright for arbitration. After the decision of the Registrar of Copyright, the

claim regarding infringement of copyright is actionable in the High Court or a

Subordinate Court (Article 25 Copyright and Performance Rights Act), and when

the infringement is proven, the infringer will be fined (Article 28). The Copyright

and Performance Rights Act has been amended in 2010 to include a number of

new offences, and also to double the fines for violation provided in the 1994 Act.

Moreover, a new paragraph was added to Article 28 stating that “the Attorney

General shall, in the absence of the copyright holder, be a copyright holder ad

litem for the purposes of the prosecution of an offence under this Act.” This way,

one no longer has to wait for a complainant to be able to prosecute a suspect of

piracy, but the Attorney General can act in case of a reasonable suspicion. Article

33 of the Act has been amended to give the police more powers to deal with

violations of copyright, for example, by making it easier to get a warrant to search

a building. The rationale behind these amendments is to be better able to

prosecute suspects of piracy.1103 For that reason, the Zambian Police has created

the IP Unit, which focuses specifically on pirated works.1104 Moreover, the judges in

the Supreme Court and High Courts have been trained by WIPO to deal with

copyright related issues, as IP law has only recently been introduced in legal

curricula in Zambian law schools.1105 Furthermore, to make genuine products

better detectable, the amended Act provides for security holograms, to be

attached to for example sound recordings and movies that are intended for

distribution (through sale, rental, etc.) to the public (Article 38A(1)).

The protection of industrial property and trademarks is enforced by PACRA,

and the Registrar is mandated to decide on issues in this regard. If one disagrees

with a decision made by the Registrar at PACRA, he can appeal at the High

Court.1106 Particularly with regard to trademarks, there have been a number of

disputes dealing with infringements on trademarks and trade names. In these

types of disputes, it is the Registrar who decides, and his decision can be appealed

at the High Court. The Trademarks Act and the Patents Act originally provided for

specialized tribunals to deal with appeals for the decisions of the Registrar, but by

means of three amendment acts in 1980,1107 these tribunals were revoked, and

since then, appeals for the Registrar’s decisions are dealt with by the High Court.
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However, it must be noted that up until now, there are hardly any cases on issues

related to IPRs dealt with by the High Court.1108

In July 2013, ZICTA started criminal procedures against the three MNOs in

Zambia, Airtel, MTN and Zamtel, for failing to meet minimum standards of quality

of service.1109 Based on the Quality of Service Guidelines, ZICTA can either start

administrative or criminal procedures in case minimum standards are not

achieved, and they have started such procedures because communication has

become more and more difficult and is hindering doing business in Zambia. This is

the first time that ZICTA has started court procedures.

6.5.1.3 Alternative enforcement mechanisms

In Zambia, the law also allows for alternative dispute resolution (ADR)

mechanisms. For example, arbitration is covered by the Arbitration Act,1110 and in

1997, mediation was introduced in the High Court Rules.1111 The Law Association

of Zambia has started a campaign to stimulate the use of ADR mechanisms in

Zambia, for example, by introducing mediation as an ADR procedure into the

Zambian judicial system,1112 by establishing an Alternative Dispute Resolution

Committee,1113 and by introducing a Commercial List in the High Court of Zambia,

which incorporates fundamental provisions for mediation in commercial

actions.1114 Judges have been given the discretionary power to refer the parties to

a commercial action to mediation or arbitration.1115 It has been argued that

“although the Commercial List is an adjunct of the High Court and not in itself an

ADR device, it was introduced as part of the drive to reduce the inefficiencies and

delays in the court system.”1116 In this regard, it was hoped that these measures

would reduce the enormous backlog of cases in the High Court. However, court

procedures still take a relatively long time (see above), perhaps suggesting that

these reforms may not have had the right effect.
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6.5.2 Kenya

6.5.2.1 Access to justice

Cost of legal enforcement:

According to the Doing Business Index 2014, it takes 44 procedures and 465 days

in Kenya to complete a commercial procedure, which costs 47.2% of the total

claim.1117

Table 6.2: Legal enforcement in Kenya

INDICATOR KENYA Sub Saharan

Africa

OECD

Time (days) 465 652 529

Filing and service 40

Trial and judgment 365

Enforcement of judgment 60

Cost (% of claim) 47.2 51.1 21.0

Attorney cost (% of claim) 27.5

Court cost (% of claim) 13

Enforcement cost (% of

claim)

6.7

Procedures (number) 44 39 31

Court fees and fees for legal representation in Kenya are said to be relatively high

which is said to be prohibitive for many Kenyans.1118

Quality of legal enforcement:

The 2010 Constitution makes a distinction between superior and subordinate

courts. The superior courts are the Supreme Court, the Court of Appeal, the High

Court and any court established by Parliament for specific issues with the same

status as the High Court (Article 162). The subordinate courts are the Magistrates’

Courts, the Kadhis’ Courts, the Courts Martial and any other court or tribunal

established by an Act of Parliament (Article 169).

In the Judicature Act,1119 the jurisdiction of the High Court, Court of Appeal and

subordinate courts is specified. Decisions from subordinate courts can be appealed

at the High Court, provided that the appeal deals with a question of law only

(Article 71A Civil Procedures Act). Decisions from the High Court can be appealed

at the Court of Appeal, provided that the appeal deals with a question of law or its

interpretation (Article 72A). For second appeals (i.e. appealing the decision of the

High Court that was made in appeal), the requirement is added that the amount or

value of the original case is higher than Ksh 10,000 (USD 115) (Article 79E). The
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Appellate Jurisdiction Act1120 further determines the jurisdiction of the Court of

Appeal to deal with appeal cases from the High Court (Article 3). In the Magistrates

Court Act,1121 the jurisdiction of the magistrate courts is laid down. The

Magistrates’ Courts only have jurisdiction over matters not exceeding Ksh 100,000

(USD 1,150) (Article 5(1)).

In 2010, Kenya introduced separate procedural rules for small, simple and for

complex claims. The connected ‘case track’ system, through which cases are

categorized as small claims, fast track or multi track, allows for a fast division of

cases and resources are allocated strategically to the cases in order to prevent

delays in resolving commercial disputes. Small and simple cases should, under this

new system, be concluded within 180 days.1122

It has been argued that the Kenyan court system suffers from huge backlogs,

caused amongst others by insufficient judicial capacities, insufficient training for

support staff, and uneven distribution of judicial services and officers in the

country, leaving some courts understaffed.1123 Only recently have the courts

started to computerize their work, making it hard to access handwritten files on

current and past cases. The Kenya ICT Board is currently working on digitizing the

company registry and the judiciary and making legislation and the most recent

case results available online at www.kenyalaw.org.1124 In 2008, the Kenya Judicial

Training Institute was established, providing training to judges, magistrates and

paralegals.1125

In Article 160 of the 2010 Constitution, judicial independence is established.

Whereas the judiciary previously appeared to have strong connections with the

government, this is slowly changing.1126 In 2003, after the resignation of the Chief

Justice, the Anticorruption Authority found evidence of corruption against five out

of nine Court of Appeal judges and against a large number of High Court judges

and magistrates, as a result of which, half of Kenya’s senior judges were

suspended based on allegations of corruption.1127 After Dr. Willy Mutunga was

appointed the first Chief Justice under Kenya’s new Constitution, there were high

hopes that he would clean up the judiciary and actively fight corruption. In October

2013, new investigations have started into allegations of corruption in the judiciary

at the request of Mutunga.1128
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6.5.2.2 Legal enforcement of contracts, IPRs and ICT related issues

Kenya has had a separate commercial division within its High Court in Nairobi.1129

In 2006, the mandate of this commercial division was expanded to also deal with

tax matters. 1130 This division was established to ensure faster hearing of

commercial cases.

The Kenya Copyright Board is responsible for the registration of copyright and

related rights and licenses, and also for the overall implementation and

enforcement of the Copyright Act 2001. Section 35 of this act deals with the

infringement of copyright. In case of an infringement of copyright, this is

actionable before the High Court. KIPI is mandated to administer the Industrial

Property Act 2001 and the Trademarks Act 2002. Decisions made by KIPI can be

appealed at the Industrial Property Tribunal. This Tribunal also functions as the

court of first instance with regard to infringements of industrial property (Article

106 of the Industrial Property Act). Decisions of the Tribunal can be appealed at

the High Court (Article 115). With regard to trademarks, the Registrar functions as

a tribunal (article 5 of the Trademarks Act); his decisions can be appealed at the

High Court (article 2 and 52)

There is no specialized court or division of a court dealing with IP matters in

Kenya. For that reason, IP related cases are processed like all other cases, even

though many judges are insufficiently trained in IP law.1131

A few recent court cases have been found related to ICT, some in the context of

privacy related to the use of mobile phones,1132 and two others related to

competition and intellectual property. In Wananchi Group (Kenya) Ltd. v

Communications Commission of Kenya, Kenya Broadcasting Corporation,

Multichoice (Kenya) Ltd.,1133 the High Court ruled that decoders for digital

television must not be locked to the content of one provider (Multichoice Kenya),

but instead be open to all networks. In Faulu Kenya DTM v Safaricom Ltd.,1134 Faulu

accused Safaricom of providing a service (M Shwari) that was previously

presented by them to Safaricom in confidence, and claimed copyright on this. This

case is still pending. It appears that court cases in the context of ICT generally

involve large (multinational) companies; case law involving smaller businesses

could not be found.
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6.5.2.3 Alternative enforcement mechanisms

In the commercial division of the court, there was at the time of writing no formal

role for ADR. Although ADR mechanisms are frequently used in practice,1135 there

is not yet a requirement for judges to refer cases to mediation before hearing a

dispute. However, it must be noted that Article 159(2)(c) of the new Constitution

provides:

In exercising judicial authority, the courts and tribunals shall be guided by the

following principles:

(c) alternative forms of dispute resolution, including reconciliation,

mediation, arbitration and traditional dispute resolution mechanisms shall

be promoted.

This forms the basis of the legal acknowledgement of ADR, which is to be included

in the procedures of courts and tribunals.1136

6.5.3 Ghana

6.5.3.1 Access to justice

Cost of legal enforcement:

According to the Doing Business Index 2014, it takes 36 procedures and 495 days

in Ghana to complete a commercial legal procedure, which costs 23.0% of the

total claim.1137

Table 6.3: Legal enforcement in Ghana

INDICATOR GHANA Sub Saharan

Africa

OECD

Time (days) 495 652 529

Filing and service 15

Trial and judgment 150

Enforcement of judgment 330

Cost (% of claim) 23.0 51.1 21.0

Attorney cost (% of claim) 10

Court cost (% of claim) 3

Enforcement cost (% of

claim)

10

Procedures (number) 36 39 31
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The costs connected to legal enforcement (i.e. court fees and fees for legal

representation) are said to be relatively high which is believed to be prohibitive for

many Ghanaians.1138

Quality of legal enforcement:

The judiciary in Ghana consists of the Supreme Court, the Court of Appeal, the

High Court, the Regional Tribunals (one for each region), and any lower courts that

are established through an act of Parliament (Article 126 of the Constitution). The

High Court has jurisdiction in all matters, including appeals from the lower courts

(Article 140). In the Courts Act 2004,1139 a number of lower courts have been

established, including the Circuit Courts, the District Courts (Magistrate Courts)

and special courts such as the Juvenile Courts (Section 39). The Circuit Courts deal

with land issues, family law, criminal trials and private actions under contract or

tort up to 10,000 Ghana Cedi (USD 5,000) (Section 42). Appeals of civil actions in

the Circuit Courts go to the Court of Appeal (Section 44). District Courts have

jurisdiction in civil matters related to contract and tort up to 5,000 Ghana Cedi

(USD 2,500), landlord and tenancy matters, and marriage and divorce matters

(Section 47).

In the 1992 Constitution, various provisions were included to promote and

ensure judicial independence (Article 125, 127). However, Ghana does not have an

independent council that is involved in judicial appointments, and based on Article

153 of the Constitution, the president has almost complete discretion in

appointing the Chief Justice and other high positioned judges. The Judicial

Training Institute provides training for newly installed judges, for example on

issues like alternative dispute resolution, rules and practice in commercial courts,

and civil procedure rules.1140

6.5.3.2 Legal enforcement of contracts, IPRs and ICT related issues

Since 2005, Ghana has a separate commercial division at the High Court in Accra,

which was established to make commercial dispute resolution faster. This

Commercial Court has jurisdiction over disputes of a commercial nature, including

banking and finance issues, and intellectual property. At its establishment, it was

fully computerized in order to guarantee fast transcribing of proceedings (within

72 hours), and judges are kept to strict deadlines when dealing with a case (e.g.

adjournments can only be granted for good cause and maximum 72 hours).1141

Furthermore, all judges are also trained mediators, and pre trial mediation is

mandatory.1142 As a result, within two years after the establishment of this
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commercial court, the average time to resolve standardized commercial cases

dropped by two months from 552 days in 2005 to 487 days in 2008.1143

Article 51 of the Copyright Act establishes a Copyright Tribunal, which has

jurisdiction to hear and determine cases related to licensing schemes and

royalties. Decisions of the Copyright Tribunal may be appealed at the High Court

(at the Commercial Division), and the Tribunal may also refer cases to the High

Court for its opinion (Article 58). As such, the Tribunal acts as a court of first

instance and simple cases can be decided on in a speedy and inexpensive way. The

Patent Act does not establish a Tribunal, and all decisions of the Registrar can be

appealed at the High Court (Section 36).

No court cases could be found related to IPRs or ICT.1144

6.5.3.3 Alternative enforcement mechanisms

ADR was formally introduced in Ghana by the judicial service in August 2005 for

the purpose of helping to reduce the time and cost of resolving disputes, ensuring

efficient and speedy delivery of justice, creating confidence in the judicial system

and reducing the backlog of cases in the regular courts. Under the Strategic Plan

for the Judicial Service ADR Program (2008 2013), cases that are suitable for

mediation are referred to a mediator by the judge of the magistrate of the court

that is dealing with the case. If the case is resolved successfully through mediation,

a consent judgment is signed, which is binding and enforceable. Typically, minor

criminal and civil cases are referred for mediation.

It has been argued that ADR is making a significant contribution to the justice

delivery system, as a large share of cases that are dealt with through ADR have

been settled successfully. According to official data, in 2007 and 2008, over 150

mediators were trained, and over 2,500 cases were mediated in this period, of

which 50% was resolved successfully.1145 It has been argued that the success of the

ADR Program can be attributed to the fact that it is faster, cheaper, and takes into

account the importance of the continuation of the relationship between the

parties in the dispute.1146
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Table 6.4 Legal enforcement mechanisms in the three case study countries

Zambia Kenya Ghana

Access to

justice (cost)

35 procedures

611 days

Cost: 38.7% of the total

claim

44 procedures

465 days

Cost: 47.2% of the total

claim

36 procedures

495 days

Cost: 23.0% of the

total claim

Access to

justice

(quality)

Judicial independence

guaranteed by law

Backlogs because of

too few qualified judges

and inadequate

resources

Judicial independence

strengthened through new

Constitution

Backlogs because of

insufficient judicial

capacities, and uneven

distribution of judicial

services and officers in the

country

www.kenyalaw.org

Judicial

independence

guaranteed by law

Mandatory pre trial

mediation in

commercial disputes

Computerization of

Commercial Court

Setup of

Courts

Supreme Court of

Zambia

High Courts and

Industrial Relations

Court

Subordinate or

Magistrate Courts and

Small Claims Court

Local Courts

Supreme Court of Kenya

Court of Appeal

High Court

Magistrate Courts

Kadhis’ Courts, Courts

Martial

Supreme Court of

Ghana

Court of Appeal

High Court and

Regional Tribunals

Circuit Courts,

District Courts or

Magistrate Courts and

Juvenile Courts

Traditional Councils

Enforcement

of Contracts

CCPC deals with

mergers and anti

competitive practices

Appeal at High Court

Electronic case

management system,

database of laws, real

time court reporting,

public access to court

records

Commercial Division at

High Court

Digitization of company

registry and judiciary,

online availability of

legislation and case results

Commercial Division

at High Court

Commercial Court

Computerization of

court procedures

Enforcement

of IPRs

Registrar of Copyright

or Registrar at PACRA

Appeal at High Court

IP Unit at Zambian

Police

Kenya Copyright Board

or KIPI

Appeal at High Court

Copyright Tribunal or

Registrar at Patent

Registry

Appeal at High Court

Alternative

enforcement

mechanisms

Arbitration Act 2000

High Court Rules 1997

Alternative Dispute

Resolution Committee,

1998

Commercial List, High

Court Rules 1999

Article 159(2) and (3)

Constitution 2010

Strategic Plan for the

Judicial Service ADR

Program (2008 2013)
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6.6 The role of legal enforcement in absorptive capacity in the case

studies

The focus of this section is to discuss the actual practice with regard to legal

enforcement in relation to absorptive capacity in detail. More specifically, the

emphasis is on the extent of and manner in which formal legal enforcement

mechanisms play a role in the day to day business of the ICT businesses that have

been studied in the case studies. For this, the concept of access to justice will be

used as a guide to better understand the role that enforcement plays in absorptive

capacity in the case studies. Furthermore, emphasis will be put on the various

relationships that the ICT business can be in.

6.6.1 Costs of legal enforcement

As explained in section 6.2.2, the costs of the enforcement procedure are one of

the key determinants in the choice for enforcement. Included in these costs are

court fees, costs of legal representation, costs related to the provision of

documents, and transactional costs (e.g. the time spent in court, the

disadvantages for the business to have a conflict escalate).1147 Such costs may

press more heavily on starting businesses due to the fact that it may take up a

large part of their (limited) financial resources. According to one interviewee at

Esoko,

“we do not have an in house lawyer, but there are a number of lawyers that

we can call and run our contracts through. This is much cheaper and we do

not have the need right now to hire a lawyer for ourselves, because we

don’t have any serious legal problems and don’t see ourselves going to

court.”1148

For starting companies in the early stages of their business, the costs of litigation

and the time involved with it seem to be prohibitive (although it must be noted

that this is not necessarily something that happens only in Africa; also for starting

companies in the developed world, the costs of litigation are often prohibitive).1149

However, this appears to be true also for companies that have been in business a

little longer. (N.B. bringing a dispute before a small claims court may lower the

costs and time involved with litigation, but it must be noted that such courts only

deal with disputes that do not involve a large amount of money.) Esoko also does

not use legal enforcement mechanisms as part of their business. In the case

studies, no (legal) disputes have occurred with the exception of Karanja and Zege

Technologies (see below), and one may wonder whether court action would be

                                                 
1147

Kähkönen & Meagher (1997), p. 14.
1148

Interview 4020110816.
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Interview 4920110927, 5820111011.



LEGAL ENFORCEMENT

260

justified, considering the relatively high legal costs that may put a heavier burden

on starting businesses, particularly in the case of small transactions.1150

6.6.2 Quality of legal enforcement

In section 6.2.3, the substantive element of access to justice has been explained,

which involves the fairness and justness of the procedure and outcome. As said,

this is evaluated subjectively, and is dependent on one’s perception of what is fair

and just. More concretely, it relates to the question of whether startups choose to

use the legal enforcement system and why (not). In order to provide an answer to

this question, a similar structure as in section 6.4 has been used below, using the

various relationships that the ICT business can be in as distinctions in their

arguments and considerations.

6.6.2.1 The relationship between the ICT business and investors

As explained in section 6.4.1, the relationship between enforcement and

absorptive capacity in the context of investors can be connected for a large part to

the protection that is provided to foreign investors, who seek protection for their

investment and sometimes also for the knowledge or technology that is brought

into a country, connected to the investment. As explained earlier, this protection

can be provided through contracts and contract law, investment law, IPR law, and

the enforcement thereof. In this regard, when a startup company wants to enter

into a business relationship with a developed world company, legal procedures

seem to become more important, and in such relationships, startups adopt

‘developed’ practices. According to one interviewee,

“the startups that work here at the incubator are mainly developers and

have little understanding of the law. But if they want to find an investor,

they need basic knowledge before they enter into a contract with the

investor. That is why we are providing legal clinics, and arrange that the

startups can talk to lawyers for only small fees so that they can better

understand the conditions and risks and how they can get out of a contract

if they want to. Otherwise they will not have this knowledge.”1151

In other words, when the ICT start up receives investment from a foreign

investment, an investment contract is drafted that contains clauses regarding

rights and obligations, and generally also involves an IPR element. From the

perspective of the foreign investor, it is important to have in place effective legal

enforcement mechanisms in the country where the investment is done that can

provide legal security for their investment. It must be noted in this regard that
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Fafchamps (1996), p. 24.
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foreign investors in practice also make use of international arbitration as

alternative dispute resolution mechanism, through which the potential

uncertainties related to national courts can be avoided and through which

decision making can be achieved faster and more efficient by an experienced

commercial arbitrator.1152 However, no data has been found regarding the use of

such procedures in relation to the case studies, which may either indicate that

there were no disputes that needed resolving, or that disputes were resolved in

more informal ways.

Interpretation of IPR elements in contracts:

As seen in the analysis of the national IPR legislation in the case study countries,

there appears to be a huge lack of knowledge among judges in how to deal with an

IPR related case (which will be discussed in more detail below), which might

discourage foreign investors from investing in the country. As explained in chapter

4, developing countries often struggle with their TRIPS obligations. Part of this has

to do with the fact that the various intellectual property laws often leave a large

space for interpretation.1153 In their laws, basic, treaty style definitions of various

concepts are included, without details as to their interpretation. This is left to

administrative discretion. In this regard, it has been argued that the standards that

are established in TRIPS are almost exact replicas of European and American

domestic laws and these standards are sometimes alien to, for example, the

African context. Moreover, in the three case study countries, there are hardly any

(published) cases that appear before courts, so often no legal guidance on

interpretation of concepts like ‘invention’ and ‘novelty’ can be found, leaving their

interpretation to the administrative discretion of the institutional bodies that deal

in first instance with IPRs.1154

When looking at practice in the three case study countries, one finds that

judges and government institutions in the three case study countries appear to be

insufficiently skilled to deal with complex issues, particularly in the field of IPRs. In

Zambia, disputes related to trademarks are dealt with by PACRA, whose decisions

can be appealed at the High Court, although the number of appeals is very

low.1155According to an IPR advocate in Zambia, there are hardly any software

related IPR/trademark cases being dealt with, potentially because the ICT sector is

relatively small and foreign dominated.1156 Furthermore, because of the lack of

Zambian precedent cases, the trademarks tribunal (part of PACRA), when dealing
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with trademark cases, is frequently referring to case law from foreign courts, for

example from India, the UK, New Zealand, the European Court of Justice, and

since recently more and more to South Africa as one of its main trading

partners.1157 The Zambian High Court has, however, so far dealt only twice with

IPR issues,1158 and general knowledge among judges in Zambia on IPR issues

seems to be relatively low.1159 The issue of IPR protection was only introduced in

Zambian law schools in 2010.1160 For general matters, the perception of the

effectiveness of the Zambian court system appears to be low. According to one of

the interviewees, legal business often consists of waiting and hoping the judge will

be there,1161 or waiting for the judge to decide on the matter.

Similarly in Kenya, there is hardly any IPR litigation between two private

parties.1162 According to one interviewee,

“in Kenya, there are not many IP cases, as it is a complicated field and not

many dare to go into this field. There has been more movement over the

last few years, but there are still not more than twenty IP specialists, some

of which are in their sixties already. And then there are a bunch of lawyers

who can do the basics, but do not have a deep understanding of IP. Other

lawyers work for British firms, and although they are very good, they are

also old. However, they do not seem to be able to find a suitable protégé to

train in this field. As a result, lawyers do not instinctively advise clients to go

to court, because they are not sure that they will win, so they don’t want to

take that risk. And if they do go to court, the risk is also that the judge

doesn’t understand IP, which could lead to wrong judgments and

delays.”1163

According to another IPR advocate in Kenya, legal practice focuses mainly on the

registration of trademarks, advising on copyright, and drafting of contracts. Few

cases are taken to court.1164 In other words, also in Kenya, there is very limited

legal capacity and expertise on the IPR technical side and virtually nil expertise in

policy analysis that underlies IPR protection.1165 KIPI has tried to counter this

problem by requiring with regard to both patents and trademarks that foreigners
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cannot file directly; a Kenyan patent agent, registered at KIPI, is needed to file a

registration. Practice on this issue shows, however, that Kenyan lawyers often

receive readymade applications by foreign law firms, which are then copied to the

header and paper of the Kenyan firm, and then filed at KIPI – often no real

substantive work on the application takes place, and legal expertise on these

issues among Kenyan lawyers remains low.1166 According to one interviewee, who

is an IP lawyer in Kenya,

“There should be specially trained IP judges, because currently many

judges do not know anything about IP. As a lawyer, you do not want to be

teaching the judge in court. So having an ignorant judge is not an

advantage. IP law was introduced in Kenyan law schools about 15 years ago.

Thus the majority of the current judges did not have the opportunity of

learning this subject in law school, but they are the ones writing the

judgments. There are workshops for judges, organized by the WIPO and

KIPI, but they are not as frequent as they should be. Besides, is it really

sufficient to go to a 3 day seminar and be able to decide a complex IP issue

the following morning? Another problem is that students in law schools

mainly study legal theory. They are not being taught how to think, to

analyze and to ask why. So the quality of graduates at law schools is

worrying. Law schools have been commercialized, and law can be taught at

any university, even in small towns where there are no libraries or qualified

lecturers. So anyone who can afford it can become a lawyer. This leads to a

reduction in the level of quality and caliber of law graduates. Law firms

generally find it difficult to identify the good students from a pool of too

many applicants. Many of these other students end up in positions within

government, which is worrying as well.”1167

As explained by this interviewee, the Kenyan government has, together with

WIPO, set up a training program on IPR law, but many judges were not released

for this training due to their workload.1168 As a result, lawyers often advise their

clients against going to course in an IPR related dispute, because the risk of losing

the case – either due to their own lack of knowledge or that of the judge – is too

big.1169

Also in Ghana, knowledge on IPRs among judges and lawyers is low and there

has not been any published litigation with regard to IPRs.1170 No patent cases have

been brought before a court; for trademarks, there were only a few applications
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but no litigation.1171 Although the Ghana Copyright Office is trying to educate the

Ghana police force with regard to piracy, they do not have the resources to set up

a similar training program for judges, and have been looking to WIPO to arrange

this.1172

If one combines ‘new’ concepts with a lack of clear policy, there is often a huge

gap that needs to be filled, particularly by IPR institutions themselves, without

clear ideas regarding the direction.1173 In the words of one of the interviewees, “we

have good laws on paper, but the structures supporting those laws are not in place

and people generally do not know how to go about it.”1174 Also, because people

seem to switch jobs often and frequently within enforcing institutions, it seems

that there is no ‘institutional memory’ that leads to a drain in capacity for detailed

policy analysis, and policies generally lack a long term focus or action plan.1175 As a

result, the quality of legal enforcement in the field of IPRs can be considered low in

the three case study countries. Consequently, there is hardly any civil litigation

related to IPRs; the only type of dispute that can be found more frequently are

disputes regarding trademark infringement; these cases typically involve foreign

companies that find their trademarks being infringed upon, and these types of

cases are generally dealt with only by IPR institutions and are not appealed in

court.1176

6.6.2.2 The relationship between the ICT business and other businesses

As explained in section 6.4.2, an ICT business can be part of several business

relationships, for example with network element providers and network operators,

or with other (software) businesses. For these types of business relationships, the

role of enforcement in the case studies has been studied.

Network element providers and network operators:

In the case study countries, the telecom regulators have dealt with some disputes

in first instance, but those disputes did not concern starting ICT businesses, but

dealt with two or more MNOs who disagreed about issues related to

interconnection.1177 Such disputes are generally not taken to court immediately,

but the parties generally try to resolve them outside the court system, as is normal

business practice, sometimes with the help of the national telecom regulator.1178

With regard to the relationship between the ICT businesses and the MNOs, as

explained in chapter 5, MNOs often provide services to the ICT business (e.g. short

codes). One interviewee at one of the incubators identified the risk of exploitation
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of starting businesses in such relationships, in that many starting businesses do

not fully understand all details when they enter into a contract with an established

company. They often sign a contract and then in the course of time become more

aware of the commitments they have taken upon themselves.1179 However, if a

dispute would occur, which has not yet happened for the studied businesses, one

can wonder whether such a dispute would be dealt with through legal

enforcement; as suggested above, the costs connected to legal enforcement are

generally prohibitive for small companies, and the MNOs typically have more

financial resources to enter into legal battles.

Other (software) businesses:

Regulatory authorities in the telecom sector can provide mediation and arbitration

services in case of a dispute between businesses, after which a decision can be

appealed in the formal court system (although this hardly ever happens).1180

Often, developers opt out of any potential legal struggle, and instead they change

their product or develop something totally new. For example, Karanja chose to opt

out of legal procedures over gmail.co.ke:

“I used to work in a place downtown, in a cybercafé, where in the morning I

could actually do some work. But there were many users and the capacity

was low, so by midday, you could not do anything anymore. So a friend had

come across an open source tool, some PHP code, which allowed us to

connect to the Google Mail API, which I used to develop gmail.co.ke, which

was basically a ‘light’ version of Google Mail. Then a friend, who is a hacker,

was able to redirect Google Mail, at least for our cybercafé, to gmail.co.ke.

But our cybercafé was a really popular place, so in like a week it had really

picked up. And from there, we got in a little bit of trouble with Google. They

forced us to take down the redirection. I think it was the trademark issue.

But I think, with hindsight, that if it would have come down to a legal issue, I

think I would have won, because I registered the trademark in Kenya. But it

was not worth the trouble going through all that, because you never know

what the judge would have decided. A few months after we changed our

platform to a different name, Google came up with their own ‘light’ version

of Google Mail.”1181

Similarly, Zege Technologies’ Gathitu decided to opt out of a legal struggle with

his former employer Equity Bank:

“I used to work on this solution for Equity Bank that would allow for sending

money between the bank and a mobile money account. We initially
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developed something similar, but for more banks, so a bigger market could

be reached. And I thought I was allowed to do that, because I was building

on what I had already developed earlier. However, this gave us some

problems with Equity Bank, so in the end we decided to branch out and

create a different product, because we wanted to keep our good

relationship with them, and because they are a big player. I am not sure we

would have won a court case.”1182

In this regard, the rationale for Karanja not wanting to get into legal procedures

either with Google over gmail.co.ke,1183 and Zege Technologies’ Gathitu choosing

to change his product to avoid legal issues with his former employee Equity

Bank,1184 show, although both their cases objectively appeared as though they

might win, a lack of trust in the legal system in Kenya and hesitation about

whether a judge would listen to their side of the story. One interviewee explained

this by arguing that many developers in the incubators view law as a heavy and

abstract concept that is something that is only useful when you have to go to

court; law and legal issues are thus avoided altogether until an actual dispute

arises, not realizing that contracts could be perceived as a form of ‘custom made’

law in which the developer’s needs and wishes can be laid down to his or her own

benefit.1185 In other words, legal enforcement is sometimes perceived only in the

context of criminal enforcement, which is perceived as being desirable to avoid

altogether.

6.6.2.3 The relationship between the ICT business and its customers

As seen in chapter 5, contracts between ICT businesses and their customers can be

complex, including details on IPRs and licenses to use the software. However,

practice in the case studies shows that startup companies generally make little use

of legal procedures in the relationship with their customers. It could be the case

that the little use of legal enforcement mechanisms is due to the fact that any

potential dispute is avoided or resolved before it becomes a legal issue. In this

regard, it appears that in whatever business relationships with customers, the

software startup is frequently the weaker party in that, although formal contracts

may be signed, they appear frequently to be of little legal value, as they can be

changed easily and their enforcement depends on the relationship behind the

contract.1186 Moreover, in contracts with established businesses or governmental

institutions as customers, the startup sometimes has to wait long to get paid for

the delivery of the service or software.1187 One of the interviewees explained that,
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“we were preparing an assignment for a big customer in Ghana, and the

customer required some collateral as a guarantee in case we would not be

able to finish the assignment, in which the collateral would be used to

refund losses to the customer. Most starting companies do not have that,

but we were lucky that our boss has a property somewhere, that could be

used as part of the collateral. However, this was not enough to match the

contract, so the customer was able to freeze part of our company resources.

And then the customer was very slow to give the green light to get started

on the project, even though we had already arranged extra human

resources to come to Ghana, who were now waiting, which cost us lots of

extra money. And now, while we have been working for some time on the

project, the customer has not even paid the first term for the contract.”1188

Moreover, it was noted that even if agreements are laid down in a formal contract,

this often does not mean anything, as clients do not always know what they want

and request additional services or functions in the software, which are often

provided for without changing the terms of the contract. According to one

interviewee,

“if there are features added to the software, we need to start new

negotiations for the payment. Also, the customers often have changing

opinions on how the software should function. But we don’t have proper

documentation of what we have agreed on what it should look like. So

when they call for support, it often involves changing the software. I believe

that you can put best practice in a contract. But in the real world, customers

do not always know what they want, so what we try is to make the

customer happy as much as we can, so that also involves making those

changes to the software, even if we don’t get paid extra for it. Because

otherwise we loose the customer.”1189

Trust based relationships can in this regard be perceived as a preferred

mechanism of enforcement, where recourse to negotiation is determined by the

strength of the relationship; in contrast, formal legal procedures are perceived as

potentially harmful to the relationship.1190 However, this reliance on personal

relationships as a contract enforcement mechanism (see also section 6.6.3 below)

could also hinder business in the market, as it limits the pool of potential clients,

and business strategies generally are more risk averse by doing business only

within limited, well established networks. Where companies have little confidence

in legal enforcement procedures, they are often unwilling to expand their business
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outside of these networks,1191 so in case of a dispute, enforcement often also takes

place within this network. In sum, the ICT businesses also seem to have little faith

in the legal enforcement system; they feel that there is little that the law can do to

protect their interests.

6.6.3 Dispute resolution within relationships and networks

As noted in section 6.2.1, there are generally said to be three types of enforcement

mechanisms: those based on guilt, those based on coercion, and those based on

repeated interaction. Although strong emphasis is placed in the development

debate on the importance of enforcement through coercion (legal enforcement),

enforcement through repeated interaction might work well in cases where parties

interact repeatedly over time. The business relationship that has been built

through such interaction becomes an asset of its own, and parties in the

relationship consider it to be worth preserving, for example because of the

promise of future business and the social aspects of the relationship. It is important

to note in this regard that the process of enforcement generally depends on one of

the parties initiating this process. Enforcement mechanisms themselves cannot

force parties to comply with an agreement (except for enforcement through code

or other types of technology1192); it is through an act of one of the parties that legal

enforcement mechanisms are set into motion.1193

In this regard, the importance attached to trust vs. formal contracts can be

connected to the strength of the legal enforcement system: if legal enforcement is

weak, more emphasis will be put on doing business within a business network in

which more weight will be placed on the level of trust in the relationships.1194

While in trade relationships with developed world companies, legal enforcement

appears to be somewhat more important, on the domestic market, for the case

studies, it appears that contractual relationships are generally long term and

personalized; companies show a preference to do business with people or

companies within their network (or through personal recommendation of

someone within their network. Arguably, also the amount of money that is

involved in the dispute may determine whether formal legal procedures are being

used.1195

This has been the case for LinkNet in Zambia. Although formally established as

a cooperative society with agreements being laid down in contracts and other

legally valid documents, LinkNet initially started operating in the informal sector

where their platform was embedded and supported almost solely by the

community and its leaders in Macha. The initial documents were never used or
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referred to in practice, and day to day disputes were solved internally and within

the community.1196 Only when LinkNet started expanding and the model was

implemented in other communities, albeit also with the support of the leaders in

those communities, did certain issues start to arise that could no longer be solved

within the community, and the need for overarching legal norms and agreements

arose. Thus, when the size of the business increases, the use of formal contracting

seems to increase as well and thereby also the chance that legal enforcement

mechanisms will be used at some point.1197

It has been argued by one of the interviewees in this regard that dispute

resolution is not so much a matter of going to court, but more one of networks (i.e.

friends and family). In his words,

“when someone has a dispute, soon all his family and network of friends

and business partners know about it and get involved. Disputes are often

resolved over a beer: you go for a drink and talk it through and everybody

will be happy again when they see you drinking together.”1198

More specifically, business and family are often intertwined, and conflicts in

business could easily affect family relations. In developing countries, empirical

evidence shows the importance of reputation and family or ethnic networks in

establishing business relationships.1199 For example, it has been suggested that

contract agreements in Sub Saharan Africa are often highly dependent on social

networks and personal trust.1200 It is said that the drafting of legal contracts often

takes too much time and is expensive; also, compliance with agreements and

enforcement in case of non compliance through formal legal procedures is time

consuming and expensive, and because of the general lack of capacity and

expertise of the judiciary, the outcome of formal legal procedures is often

uncertain.1201 For that reason, businesses particularly in the startup phase of their

business, rely heavily on relationships in contracting (see chapter 5 and also the

stories of the two interviewees being the weaker party in contracts above1202), and

trust as an enforcement mechanism.
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Furthermore, it was argued by one of the interviewees that in Kenya (although

it might be argued that this is the same anywhere in the world), litigation is seen as

really the last step in a conflict, a step that is only being taken when everything

else failed and the business relation is already broken. Courts are more seen as an

ultimate last resort option; they should be there, but they should preferably not be

used. According to one interviewee, who works as an IP consultant,

“you should see litigation really as the last step in a conflict. When

everything else has failed – the contract has failed, alternative dispute

resolution has failed, and you never want to see each other again except in

court – that is when you go to court. So the thing is, we shouldn’t have a lot

of copyright or IPR cases, because that means that the problems have been

fixed in friendlier and better ways. Of course the court should be there in

case one wants to go down that road, but that should be an ad hoc court

with specialized judges, because there are simply not enough cases to

justify a permanent specialized court. And again, that is a good thing.1203

Thus, there is believed to be more to win if a case ends in a friendly way, for which

reason (informal) mediation appears to be much more dominant in the case study

countries.1204 However, Posner has suggested that

“it is plausible, at least, that when law is weak or nonexistent, the

enforcement of property and contract rights frequently depends on the

threat and sometimes the actuality of violence, on family alliances that may

be dysfunctional in the conditions of a modern economy, and on

cumbersome methods of self protection. These are costly substitutes for

legally enforceable rights (…). The hidden costs of these substitutes are a

bias against new firms, which have no established reputation to persuade

clients that they are reliable, and a bias in favor of simple, simultaneous

exchanges over more complex transactions, because it is unlikely that legal

remedies can be invoked against nonperformance.”1205

Arguably, if there are no social connections involved in the business, then going to

court could be an easier and faster way of resolving a dispute.

Moreover, there also seems to be a lack of faith in legal enforcement,

particularly regarding the prosecution of infringements on IPRs; it is believed that

nothing can stop such infringement.1206 For example, one of the established

software companies in Ghana has argued that, although they are aware of the fact

that copyright on their products is granted automatically, they do not see the
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value of taking action in case of a potential infringement. Instead of granting a

license for use of the software, they sell the complete software, including the

source code and all IPRs connected to it, to their clients, and have accepted the

fact that some of their clients resell their product to others. It was argued that

although the law grants copyright protection automatically, it was believed not to

be worth the effort of holding on to it. According to one interviewee,

“you cannot control what others do when they have your software. We

know that copyright is protected automatically, but we haven’t registered it.

You are supposed to register everything, but we haven’t done it. It’s the law,

but it’s not worth to do it. It really is a superficial thing, because it will not

stop other companies from infringing. How will you find out and then how

would you fight it? We have made the money from our product, but we do

not know what our customers do with the software. It is out of our control

now. Copyright is just too much effort and not worth it if you find an

infringement.”1207

More specifically, their concerns in this regard were twofold: first, how do you find

out about a potential infringement?; and second, how do you fight it? As argued in

chapter 5, profits are made based on the additional services and assistance that is

offered regarding the software, and not so much through their copyright as an

economic asset as such. IPRs seem to be perceived by the starting ICT businesses

more as something that needs to be complied with than as something that can be

traded and used for the benefit of the company. As has been argued in chapter 4,

many starting businesses often do not seem to perceive the economic value of

IPRs for their business. It appears that this might have more to do with the lack of

enforcement of IPRs, i.e. criminal enforcement in case of infringements both with

regard to piracy as with regard to litigation between private parties, than it has to

do with the content of the IPR legislation, which, as seen in chapter 4, in the three

case study countries appears relatively adequate.

6.7 Conclusion

In the relevant literature, enforcement is generally dealt with as one broad topic,

emphasizing the importance of an effective court system and the enforcement of

property rights and contracts as such. It has been argued that this is vital for trade

and economic growth, in that an effective enforcement system will ensure

interpretation of the rules within the market and protection of economic rights,

and guarantee the safety of business relations. Efficient legal enforcement of

property and contracts is believed to enhance productivity and create economic

growth, particularly in industries where the continuation of business relationships
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is important. Enforcement by legal means comes in its core down to coercion, i.e.

courts pressuring contracting parties to live up to their commitments through

threats of penalties and punishment. In this chapter, the analysis of the role of

legal enforcement in the context of absorptive capacity has been approached from

the perspective of access to justice, in order to better understand the role of legal

enforcement in absorptive capacity.

Access to justice as a concept can be broken down into an objective element,

that of costs and actual possibilities to access the legal enforcement system, and a

subjective element, which considers whether the actors perceive justice being

done through legal enforcement. The evidence from the case studies shows that

legal enforcement is made only little use of. This appears to be due to the

relatively high costs of litigation and the time involved with it (objective element),

and the uncertainty regarding the outcomes of such procedures (subjective

element). With regard to the costs of litigation and the time involved with legal

enforcement, such procedures are generally considered to be long and expensive,

which are prohibitive especially for small and/or starting businesses, for which

legal procedures may take up a large part of their financial resources. Relying on

legal enforcement procedures may appear in this regard as an unattractive dispute

resolution mechanism for many starting ICT businesses, as they often do not have

the financial resources to stay in business while awaiting the outcome of a long

court procedure. However, this is not unique for the African context in that starting

businesses all over the world struggle with such costs in case of a dispute.

What may, however, be more unique in the context of the case studies, is the

perception of the businesses of legal enforcement procedures, in that their

outcomes are generally perceived as uncertain due to the lack of capacity and

expertise on the side of judges, lawyers and institutions. This influences the justice

aspect of the concept of access to justice. For example, with regard to the

prosecution of infringements on IPRs, it is believed by the starting businesses that

nothing can stop such infringement.

There are three observations from the case studies that are important to point

out in this regard, related to the various relationships in which legal enforcement

procedures may be relevant. First, with regard to the relationship between the ICT

business and foreign investors, it appears that having effective legal enforcement

in place may be relevant, both to protect the interests of investors and to give

them an incentive to invest, and to protect the interests of the ICT business in such

an investment relationship. The case studies do not, however, show evidence of

the use of legal enforcement in this context. This may be due to the fact that the

businesses are either still searching for investment or have not yet encountered

disputes in this regard. Second, with regard to the relationship between the ICT

business and other businesses, the case studies show different results related to

the type of business relationship (with large companies such as MNOs vs.

cooperation with other ICT businesses). Regarding relationships with large

companies, the case studies indicate that starting ICT businesses and software

developers often avoid potential legal conflicts (e.g. Karanja and his Kenyan Gmail,
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Zege Technologies vs. Equity Bank), and change course in the development of

their product or service in order to avoid the possibility that a conflict might occur

that might lead to a court procedure. This has to do both with the costs and time

involved in such procedures and the uncertainty regarding the outcome of such

procedures. It was also brought forward that the ICT business did not want to

harm the relationship through legal enforcement procedures. Regarding

cooperation with other ICT businesses in the development of software, the case

studies did not indicate there being disputes that required legal enforcement. As

discussed in chapter 4, in the context of IPRs, it would, however, be beneficial for

the ICT business to document the steps that have been taken in the process of

software development, so that, in case of a potential dispute, each business’ steps

can be traced more easily and IPRs for the product or service can be determined

more easily as well. Third, in the relationship between the ICT business and its

customers, the ICT businesses studied in the field work seem to rely heavily on

alternative enforcement mechanisms in case of a dispute, often based in

relationships and trust (see below for more on this point). One could argue that

since disputes are often being resolved informally and within the network, this

might explain the overall lack of commercial court cases. Furthermore, on the side

of the ICT startups in the three case study countries, there seems to be little faith in

the actual protection of copyright on their products; in their perspective, there is

little that the law can do to stop for example copyright infringement by others,

including their own customers.

The case studies thus indicate a lack of faith in the legal enforcement system

on the part of the ICT businesses. On the one hand, this can be attributed to the

general lack of capacity and precedents in the three case study countries, caused

by weak implementation and enforcement of legislation. Enforcement is

furthermore often approached from a negative perspective, disincentivizing

unwanted behavior through threats of punishment. However, positive incentives,

encouraging certain developments in the economy or steering behavior into a

certain direction are only sometimes found, arguably to a lack of long term policy

and understanding of the broader aims behind the law. The case studies indicate

that judges and enforcement agencies in the three case study countries are

generally insufficiently skilled to deal with complex and/or technical issues, for

example related to IPRs. This all makes legal enforcement appear to be of less

importance to starting ICT businesses, as they are generally already the weaker

party in business relationships; approaching a court for dispute settlement is

hardly ever seen as an effective and reliable way to enforce one’s rights. In this

regard, law is perceived by the developers as a heavy and abstract concept that

should be avoided if possible; there is hardly any awareness of the idea that

contracts can be perceived as a form of ‘custom made’ law in which the

developer’s needs and wishes can be laid down for his own benefit.

Yet, instead of the legal route, the startups that have been the focus of this

research seem to prefer informal dispute resolution, sometimes with the help of a

third party within the network of the business. The case studies indicate that the
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startups often operate within business networks based on trust and relationship,

and that these networks are also used as dispute resolution mechanisms.

Enforcement through repeated interaction appears to be of more importance than

enforcement through (legal) coercion. Courts are seen as the ultimate last resort

and litigation as a last step taken in a conflict when all other options have failed. In

the three case study countries, relationships within networks (i.e. family and

friends) form the foundation of business transactions, as has also been seen in

chapter 5. Formal legal procedures are in this regard often perceived as harmful to

these relationships, and disputes are instead resolved with help of the family and

network of friends and business partners, who often also have a stake in seeing the

dispute resolved fast and in a friendly way. In this regard, there is little incentive for

the ICT businesses that have been studied to make use of the legal enforcement

system as the alternative routes seem to work relatively well at this point.

Particularly when it comes to disputes between peers, these alternative routes are

believed to ensure a fast and easy resolution to the conflict. Such disputes are

generally dealt with outside the court, with the help of family and others in the

personal network.

The question in this regard is then at what point alternative enforcement

mechanisms become less useful compared to legal enforcement mechanisms. It

appears that the decision to deal with a dispute in a formal legal way depends on

three factors: the size of the firm, the size of the dispute, and the nationality of the

other party. Disputes between the startups and (foreign owned) MNOs or with

governmental institutions are usually dealt with through the formal court system,

although this is also seen as a last resort solution. When startups enter into a

contract with customers such as established businesses or governmental

institutions, the startup often appears to be the weaker party, in that the terms of

the contract can also change easily and payment sometimes takes long. However,

also in these situations, the startups observed have not started using legal

enforcement mechanisms, but instead, chose to either continue to try to build the

business relationship whilst hoping that the other party would hold to their side of

the agreement, or opt out of the business relationship altogether. Instead of

relying upon the law and contracts, business conduct seems thus to be based more

on trust and relationships, and contracts seem to be perceived as fluid i.e. as broad

guidelines to what parties to the contract may expect from each other, with the

details of the contract changing and being constantly renegotiated.

In section 6.2, access to justice has been discussed, through which several

criteria for enforcement can be established: efficient (i.e. low cost and speedy

decisions) and transparent procedures, impartiality of the deciding third party,

capacity and expertise to deal with complex issues, and fairness and predictability

of the outcome of the enforcement procedure. It appears in the three case study

countries that the starting ICT businesses prefer to rely on alternative enforcement

mechanisms due to their perspective that formal legal enforcement mechanisms,

i.e. courts, often do not live up to these criteria, particularly with regard to

effectiveness and capabilities. As discussed above, the costs of legal action are
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often high, procedures take a long time, and there is often a lot of uncertainty with

regard to the outcome of the case. Further, starting a legal procedure is often

perceived as harmful for the relationship, and is often only done as a last resort.

The question that remains is, however, will startups make more use of legal

enforcement mechanisms if they would be cheaper, faster and more predictable?

The case studies do not necessarily give reason to believe this. It appears that the

way business is conducted works relatively well for the startups, and it can be

questioned whether they would make more use of legal enforcement mechanisms

if they would to be improved or reformed. However, at the same time, even if legal

enforcement mechanisms would remain only to be used when the business

relationship has already been irreparably damaged, this might justify regulatory

efforts in improving the legal enforcement system, because the startups might

want to use legal enforcement mechanisms in that situation.

In the literature, it is acknowledged that economic development can also take

place without formal contract and enforcement mechanisms.1208 It has been

argued that “at low levels of economic development, informal contract

enforcement mechanisms may be reasonably good substitutes for formal contract

enforcement mechanisms.”1209 However, there has been very little debate

regarding the existence or importance of contracts, agreements and other agreed

to transactions; opinions differ, however, with regard to the mechanism through

which parties need to be held to these agreements, i.e. formal or informal

mechanisms. In order to create more certainty and predictability in the context of

contracts, governments can take various steps. On the one hand, steps can be

taken to make the formal court system more attractive for dispute resolution, e.g.

increasing the efficiency of courts, reducing the costs of adjudication, building

capacity and expertise among the judiciary, establishing commercial and/or small

claims courts. On the other hand, the importance of alternative enforcement

mechanisms can be more openly acknowledged as being highly important in the

country, in particular for starting businesses. At the early stages of their business,

these alternative enforcement mechanisms are relied upon heavily, while, as the

business grows, they may rely stronger on formal contract enforcement

mechanisms. Again, a switch seems to occur between informal and formal

mechanisms, dependent on the size of the business and the relationships that the

business is involved in; a similar switch has been found in chapter 4 and 5.
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Chapter 7

Conclusion

7.1 Background of the dissertation

In this dissertation, the role of law in absorptive capacity in the ICT sector has been

the central topic. Development studies have argued that technology (usually

imported from developed countries) is key in creating economic growth in

developing countries. However, without the ‘take up’ (absorption) of such

technology and the knowledge coming with it, economic growth will not take

place. Absorptive capacity, the capacity of firms to understand and implement

technological knowledge, is believed to determine the speed with which a firm can

understand, adapt and exploit existing technological knowledge. In the definition

of Zahra & George of absorptive capacity,1210 there are four distinct dimensions in

analyzing the role of law in absorptive capacity: acquisition, assimilation,

transformation and exploitation. In this dissertation, these four dimensions of

absorptive capacity have been analyzed based on the process that takes place

within the firm: acquisition of knowledge is considered the first phase of

absorptive capacity. The second and third dimension of absorptive capacity

generally take place within the firm, and have been referred to throughout this

dissertation as the inventive process. Exploitation is considered the third phase of

absorptive capacity.

The literature examining economic growth in developing countries also

strongly emphasizes the importance of law. In particular, property rights,

contracts and enforcement are believed to be key factors for creating economic

growth. Hence, numerous studies have been published that analyze and discuss

the relationship between these factors and economic growth. Likewise, large

amounts of money have been spent on rule of law and legal reform projects in

developing countries. However, as has been argued by Davis & Trebilcock, the

empirical literature on this issue is indecisive on how exactly the rule of law and
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legal reform projects contribute to economic growth, which, according to them,

calls for caution with regard to investing substantial resources into legal reform

projects in developing countries.1211 It is here that this research aims to contribute

to the body of knowledge on the actual role of law in absorptive capacity. The

central research question addressed in this study is: What role does the law, both

substantive and procedural, play in facilitating absorptive capacity in instances of

absorption of internationally developed information and communications technology

(ICT)? Six sub questions have been used in light of this question:

1. What are, according to the available literature, the conditions that contribute

to the facilitation of absorptive capacity?

2. What role is law understood to play in technology absorption?

3. What role is law seen as playing in the selected case studies?

4. Are there patterns across the case studies?

5. How does the information from the case studies compare to the roles given to

law in the literature?

6. What lessons can be learnt and how could rule of law projects be differently

approached on the basis of the insights gained?

It is important to be aware of the various levels on which one can discuss

absorptive capacity. Initially, in literature, the concept of absorptive capacity was

introduced as a characteristic of a firm, but as the concept and literature on it

developed, absorptive capacity was more and more applied to countries as a

whole. However, the absorptive capacity of a country does not necessarily reflect

the actual absorptive capacity of companies in that country. In this dissertation, in

order to be able to better understand the role of law in facilitating absorptive

capacity ‘on the ground’, the main focus has been on absorptive capacity at the

firm level, as this is where innovation occurs.

Furthermore, this study has focused on a particular field of technology, namely

ICT. Also, it has focused on a specific region in the world, Africa, and more in

particular three African countries: Zambia, Kenya and Ghana. According to some,

an ICT revolution is said to have kicked off in Africa. International broadband sea

cables have landed on African shores, providing (some) Africans with fast and

more affordable Internet connections, while at the same time, mobile telephony is

spreading rapidly in Africa. This is believed to have created a new range of

possibilities with regard to the provision of services and the development of

software and mobile applications, as a result of which there are many startup

software businesses all over Africa. These businesses try to acquire as much

technological knowledge as possible, thereby trying to create new and inventive

products that they hope will improve their lives. However, little research has yet

been done with regard to the absorption of technological knowledge in this

particular sector and context. This dissertation has focused specifically on this new
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niche sector in Africa, by looking at some startup software businesses in Zambia,

Kenya and Ghana. In these countries, case studies have been executed, to study

specific examples of absorptive capacity and local innovations in the ICT sector

more closely.

This study does not provide a detailed comparative and doctrinal legal study,

as the differences between the regulatory regimes in the respective countries as

well as the context in which these regimes are applied are close to incomparable.

Instead, this study has focused on law and absorptive capacity from a more

concrete perspective, looking at how law influences the process of technology

absorption in day to day practice of the studied ICT startups.

This bottom up approach offers a particularly interesting perspective, given

that the majority of the literature on the role of law in economic growth in

developing countries applies a normative perspective, arguing how law should

look like and what law should do. This is a common starting point for much legal

research; however, instead of taking this as a starting point and reasoning ‘down’,

in this study, the opposite approach has been taken. The legal situation in Zambia,

Kenya and Ghana has been taken as a starting point, and from there, based on the

empirical findings from the case studies, an analysis has been made regarding

potential cross case patterns and their theoretical implications. It is acknowledged

that this approach limits the scope of the research and that caution should be

applied with regard to making broad generalizations. At the same time, the cross

case patterns that have been found in the empirical data may have brouder

relevance with regard to similar cases of ITT in the ICT sector in Africa.

This concluding chapter has been set up in the following way: section 7.2

provides a summary of the theory that has been discussed in this dissertation after

which section 7.3 provides a summary of the main empirical findings that have

been presented throughout this dissertation. In section 7.4, a discussion of the

patterns that have been found across the case studies is provided. The main

theoretical implications of this research regarding the role of law in absorptive

capacity are discussed in section 7.5, after which section 7.6 continues with a

discussion on the lessons learnt in this research and their implications for legal

reform projects. The chapter is concluded in section 7.7.

7.2 Summary of the theory

Before being able to understand and reflect upon the empirical findings that have

been presented throughout this dissertation, it is necessary to have an overview of

how the relevant literature perceives the role of law in technology absorption. This

answers the first two sub questions: What are, according to the available literature,

the conditions that contribute to the facilitation of absorptive capacity? and What

role is law understood to play in technology absorption?



CONCLUSION

280

Conditions that contribute to the facilitation of absorptive capacity:

The concept of absorptive capacity was first introduced in 1990 by Cohen &

Levinthal. They defined it as firm’s “ability to recognize the value of new

information, assimilate it, and apply it to commercial ends.”1212 Various definitions

and discussions followed,1213 focusing on various aspects of the absorptive

process, and in 2002, these definitions of absorptive capacity were refined by

Zahra & George and merged into one broad definition, by specifying four distinct

dimensions to absorptive capacity: acquisition, assimilation, transformation and

exploitation.1214 They argued that absorptive capacity can be measured and

evaluated through a series of indicators connected to these dimensions:

Knowledge acquisition capability (e.g. the number of years of experience of the

R&D department, the amount of R&D investment);

Assimilation capability (e.g. the number of cross firm patent citations, the

number of citations made in a firm’s publications to research developed in

other firms);

Transformation capability (e.g. the number of new product ideas, the number

of new research projects initiated);

Exploitation capability (e.g. the number of patents, the number of new product

announcements, the length of the product development cycle).1215

Next to these four dimensions of absorptive capacity, certain prerequisites need to

be in place in order for absorptive capacity in the ICT sector to be able to grow. It

was found that in literature, a comprehensive approach is advocated that involves

the interaction of factors such as infrastructure, human capital, (foreign)

investment, and private sector development. Such a comprehensive approach can

be translated into policy through the national innovation systems’ approach,

which takes into account the various relationships between the actors involved in

innovation and the flows of knowledge within these relationships. In the literature

on the national innovation systems’ approach, it is argued that the level of

innovation in a country is determined by 1) infrastructure and skills; 2)

collaboration between firms; and 3) government efforts to stimulate innovation. In

this, it is argued that infrastructure and the skills base (human capital) function as

prerequisites for innovation. Other issues that play a role in a national innovation

systems’ approach include research and innovation (i.e. patents, R&D), openness

to trade and FDI, international production quality standards (e.g. ISO standards),

ICT infrastructure, skills and education, access to finance, quality of governance

(i.e. corruption, property rights, independence of courts, business friendly
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regulation), social values (i.e. civic activities, trust and tolerance) and the political

system.

Both in the literature on absorptive capacity and on national innovation

systems, law is thus not specifically mentioned. However, at the same time, both

the dimensions of absorptive capacity and the elements that can be included in a

national innovation systems’ approach necessarily have a legal aspect to them, in

that they can be regulated through law.

The role of law in technology absorption:

In order to understand the role of law in technology absorption, this dissertation

started out with a discussion of the literature on the relationship between law and

development. It was found that certain parts of the literature focus strongly on the

concept of the rule of law, for which there are various interpretations and

perspectives. A good part of the literature, however, critiques this concept,

suggesting the need for a broader perspective on law, by looking at the role of law

instead of the rule of law. This approach creates the possibility to step away from

the critiques on the rule of law, both the ideological critiques that argue that the

rule of law is merely a capitalist ideology that focuses only on restraining the

power of the State, while leaving other types of power, in particular private

economic power, untouched, and also the critiques that claim that there is no or

insufficient evidence regarding the impact of the rule of law on economic growth

and development. By looking at the role of law instead, a small piece of empirical

evidence is provided regarding law’s role in economic development. Furthermore,

it was found that in the literature on the relationship between law and

development, there is a specific focus on property, contracts and enforcement as

legal instruments to bring about economic growth. These legal instruments have

been used as the key arenas in which the role of law in absorptive capacity is

analyzed. Finally, next to the strong emphasis that is being placed on State law, it

has been acknowledged in this dissertation that there are also various alternative

regulatory instruments that may be used to encourage absorptive capacity,

innovation and economic growth. Such alternative instruments may justify a

broader perspective on the role of law.

With regard to IPRs, the analysis of the literature showed that there is a

paradox with regard to the relationship between IPRs and absorptive capacity in

developing countries: in order to attract more foreign technology, stronger IPRs

are preferable, as this may attract more or higher quality technology. But in order

to enlarge a country’s domestic innovation, weaker IPRs may be preferred, in

order for forms in this country to imitate and learn from the existing technological

knowledge. In this regard, it has been argued that the relationship between IPR

protection and innovative capabilities is U shaped: as countries approach the

technological frontier, IPRs should grow stronger continuously at the same time

and domestic IPRs should only be effectively protected above a certain threshold

capacity, when the local industry has grown sufficiently in capabilities. In the

context of the ICT sector, it appears that the general perspective on the
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relationship between IPRs and absorptive capacity needs nuancing in two ways:

firstly, software development is generally incremental, in that software is created

based on ‘building blocks’ derived from other computer programs, both to ensure

interoperability and to advance what is already out there. In this context, reverse

engineering or any other form of access to the source code of other computer

programs is vital for the creation of new software applications. Secondly, the

relationship between technology supplier and receiver seems to be different in the

case of ICT, in that the role of the supplier seems to be smaller. The technology

receiver generally only purchases a license to software, which is strictly speaking

not technology transfer; the receiver generally does not get access to the source

code of the purchased software, which makes learning from and understanding

the technology behind the software practically impossible.

On the issue of contracts, the literature has shown that their role in economic

growth can be found in the dynamics of the market, in that contracts enable the

transfer of property from one person or business to another. Without contracts,

such transaction cannot take place, and ultimately, economic growth cannot

follow as a result. Contracts in the ICT sector fall within the domain of general

contract law, although their drafting generally requires specialized knowledge of

the technology and sector. It has been argued that when contracts are more

complex and require specialized knowledge, like ICT contracts do, they usually

entail considerable transaction risks, which demand a stable and predictable

formal contracting regime, especially when there is no underlying system of

(social) norms upon which the contents of the contract can be based. Contracts are

believed to be vital for absorptive capacity, as they facilitate the acquisition of new

technologies and allow for the profitable exploitation of new innovations on the

market. However, in the context of this research, contracts cannot be seen as

separate from their legal environment and must be understood in relation to

several other legal regimes that facilitate the coming into existence of contracts,

i.e. company law, and international trade and investment law. Another facilitating

factor in contracts is access to finance, not only to fund the actual inventive

process, but also to cover, for example, administrative costs connected to creating

a new firm, to provide some income for the founder(s) of the firm, and costs

induced by the need for R&D and/or advertisement as a result of competition in

the market.

With regard to legal enforcement, it has been argued in economic literature on

the relationship between law and development that the protection of property

rights, enforcement of contracts and effective and independent judicial

institutions that guarantee this are vital for economic growth in developing

countries. The concept of ‘access to justice’ has been become part of the

development debate, in that parts of its use can be found in its function as an

instrument to stimulate economic growth. It deals with the ways in which one can

obtain justice in whatever subject it is needed. It consists of a procedural element

(being able to access a procedure that provides a fair hearing of the issue at hand,

which is determined for a large part by the costs connected to the procedure) and
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a substantive element (providing fair and just results of the procedure). Access to

justice is considered vital for businesses, which may seek enforcement of property

rights and contracts. It must be noted, however, that particularly when a dispute

becomes more complex and/or technical, which can be the case with regard to ICT

contracts, the time that is needed to resolve it through legal enforcement may

become longer, the costs that are connected to the procedure may become

higher, and parties may choose to resolve the dispute through alternative

mechanisms.

Summarizing, to answer the first two sub questions (What are, according to the

available literature, the conditions that contribute to the facilitation of absorptive

capacity? and What role is law understood to play in technology absorption?), the

conditions that contribute to the facilitation of absorptive capacity can be found in

the prerequisites for innovation (infrastructure and human capital), in company

factors such as investments in research, innovation and skills development, and

more broader factors such as openness to trade and FDI, private sector

development, access to finance, quality of governance, social values and the

political system. The role of law in absorptive capacity has been found to be

related to three legal instruments (property, contracts and legal enforcement),

which have been advocated in the literature on the relationship between law and

development as key factors that contribute to economic growth.

7.3 Main empirical findings

The third sub question in this dissertation has been is What role is law seen as

playing in the selected case studies? Below, a summary is provided of the empirical

evidence that has been presented in this dissertation. This evidence will be further

discussed in section 7.4 and 7.5.

LinkNet (Zambia):

LinkNet Zambia is a cooperative firm, based in Macha, a remote and isolated

community in rural Zambia. Before the start of LinkNet, Macha was not connected

to the telephone network and there was no mobile phone coverage. In 2003,

LinkNet started with providing communication services to connect this otherwise

isolated rural community to the Internet, and their business model has been

implemented in several other rural areas in Zambia. LinkNet provides an

alternative to the nationally developed fiber optic backbone that has not reached

most rural areas in Zambia. It provides in house training both to its staff with

regard to developing, maintaining and expanding the platform and basic

computer skills to their users in the various villages. The platform is based on

FOSS, after collaboration with the Meraka Institute in South Africa and further

knowledge acquisition and the inventive process is based mainly on online

resources (e.g. forums and tutorials).
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In the development of the platform, IPRs were perceived as a hindrance, as it

limited the choice of software that could be used for free to build the platform

with. Business registration and formalization was perceived as necessary only

when the company started expanding. LinkNet’s platform in Macha is self

sustainable, based on a voucher system, although it still depends on donors for the

hardware. With the profits from Macha, other locations have been sustained as

well. Expanding the platform to other locations is done on a more informal basis,

based on trust from and cooperation with local community leaders, and contracts

are hardly used. Legal issues (related to employment contracts) occurred after

growth of the company, but these issues were resolved without recourse to courts.

Whive, Zege Technologies and MFarm (Kenya):

Whive.com is a social media platform that provides information through mobile

technology to East African Users. It has developed five social media applications to

be used on mobile phones, which allow users to send and receive information from

social network sites via SMS, thereby connecting to the trend that in Kenya (and

many other African countries), Internet usage is mainly done via mobile phones.

Zege Technologies has developed M Payer, a mobile phone application that

allows business to make and receive real time money transfers. It has created

interoperability and integration of bank services, e commerce and mobile money

services. MFarm is an ICT startup that offers an application that delivers broad

market information services (e.g. real time price information, collective buying

and selling, mapping farmers and customer relationship management) to Kenyan

farmers via their mobile phones. MFarm has created both an SMS system and a

web platform.

The three startups are based at the incubators in Nairobi (iHub and m:lab),

where they can cooperate with other developers, receive training and are provided

with work space and high speed Internet access. Knowledge acquisition and the

inventive process takes place at the incubators, which facilitate collaboration and

learning from other developers, through online resources, and through learning

by doing. IPRs were not considered by the three startups a priority, as they would

only take up time to register and the startups were unsure about their benefits.

The three startups have gone to basic business registration procedures, but they

were perceived as long and cumbersome. All three startups depend heavily both

on personal funds and prize money from competitions for their survival, as they

have found accessing other sources of finance difficult. There are no formal

contracts that the users of the services of the three startups need to sign. The

startups themselves have entered into contracts with the MNOs in Kenya in order

to be able to use SMS short codes for their application. Whive and Zege

Technologies have both found themselves at the start of a legal battle, but chose

to opt out of this and change strategies, because, even though they felt that they

had a strong legal case, they were unsure about the outcome of the legal

procedures if they would continue.
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Esoko (Ghana):

The Ghanaian Esoko system is a mobile based agricultural platform that offers

both extension services (services to share knowledge about farming and rural

livelihoods) and market information services (e.g. price alerts, buy and sell offers,

stock counts and a virtual marketplace) to farmers. After its success in Ghana, the

platform is currently being implemented in 16 African countries. Esoko provides in

house training to its developers to expand their technological knowledge

according to the needs of the business. Knowledge spillovers have taken place

through the founder of Esoko and additional knowledge is found online.

Copyright and trademarks for the platform have been registered from the

beginning, potentially due to the ‘Western’ mindset of the founder of the

company. Although Esoko has placed an effort to comply with all business

registration procedures, they were perceived as complex and impossible to be

aware of them all. When Esoko applied for funding at the International Finance

Corporation and the Soros Economic Development Fund, they found that there

were still procedures that they had to go through, even though they believed that

they had complied with all registrations. After complying with those additional

procedures, Esoko has received financing of USD 2,5 million, to encourage it to

further develop and expand. Esoko does not have in house legal expertise, and

lawyers are hired on an adhoc basis, for example to help with drafting franchise

contracts. Esoko has also entered into contracts with the MNOs in Ghana to be

able to use SMS short codes for their platform.

Tabel 7.1 Summary of the empirical findings

LinkNet (Zambia) MFarm, Zege

Technologies,

Whive (Kenya)

Esoko (Ghana)

Prerequisites

absorptive

capacity

no formal innovation

systems policy

ICT infrastructure

focused around the main

cities

LinkNet as alternative

for fiber optic backbone

inadequate capacity of

schools for training in ICT

LinkNet provides in

house ICT training (both

basic skills and advanced

programming skills)

no formal

innovation systems

policy

fiber optic sea

cables for high speed

Internet access

Broadband Internet

for startups at

incubators

skills gap between

schools and business

needs

incubators trying to

bridge this gap

no formal innovation

systems policy

ICT infrastructure

adequate in cities, not in

rural areas

skills gap between

schools and business

needs

incubators trying to

bridge this gap

Esoko also training its

employees in order to

overcome this gap

Acquisition acquisition of knowledge

online

importance of FOSS and

online resources

regarding such software

knowledge

acquisition in

incubators through

training and

collaboration

in house tutorials and

trainings by experts

knowledge spillovers

through founder of Esoko

additional knowledge
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knowledge spillovers

through initiator of

LinkNet

additional

knowledge

acquisition online

incubators also

provide help with

starting a business

and facilities

acquisition online

Inventive

process

collaboration with

Meraka Institute in South

Africa

IPRs were perceived as

hindrance to inventive

step as it limited their

choice of freely available

software solutions

dependent on donors for

hardware equipment

business registration and

formalization only

important after growth of

company

collaboration with

peers in incubators

importance of

relationships and

trust in collaboration

IPRs were not

considered a priority;

first priority is

securing sufficient

income

slow process of

business registration

searching for

(international)

investors to secure

continuation of the

company

prize money from

competitions

collaboration amongst

developers within the

company

registration of copyright

and trademarks from the

beginning of the company

too many business

registration procedures,

hard to be aware of them

all

initial funding through

international NGOs,

follow up finance through

IFC and Soros Economic

Development Fund

Exploitation open source solution,

implementation at other

locations as subsidiaries of

LinkNet

financial sustainability

through voucher system

implementation at other

locations based on trust

and relationships (chiefs

of villages)

priority on finding

users for the

application before

licensing the

application to others

contracts with

MNOs to build on

their services (SMS

short codes)

strict licensing regime,

so that others can

implement the platform in

other countries as well

contracts with MNOs to

build on their services

(SMS short codes)

focus both on finding

users and finding

licensees for the platform

franchising the platform

within existing networks

Access to

justice

cost of legal

enforcement high and

prohibitive

lack of knowledge

among judges and

lawyers on IPR and ICT

issues

legal issues after growth

and expanding the

company

cost of legal

enforcement high

and prohibitive

lack of knowledge

among judges and

lawyers on IPR and

ICT issues

Whive and Zege

Technologies opted

out of legal struggles

based on lack of trust

in the legal system

cost of legal

enforcement high and

prohibitive

no in house legal

expertise, lawyers are

hired on an adhoc basis

lack of knowledge

among judges and

lawyers on IPR and ICT

issues
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7.4 Patterns across the case studies

The fourth sub question that needs to be answered is: Are there patterns across the

case studies? From the evidence collected in the fieldwork, patterns have been

found that will be discussed according to their topic:

Infrastructure and human capital:

In literature, it has been argued that infrastructure and the skills base (human

capital) function as prerequisites for innovation. Based on the evidence from the

case studies, it was found that innovation in the ICT sector appeared to take place

irrespective of the formal education channels that are often considered to be

indicative and relevant to ITT and absorptive capacity (which are generally

measured by the number of years spent on schooling and investments in

education). Innovation seemed to take place through informal processes, i.e.

through learning by doing and learning from peers, through trial and error, and

through active acquisition of knowledge online. In this regard, it was found that it

is particularly ICT infrastructure that serves as a prerequisite for acquisition of

knowledge, as this creates the possibility for developers to collaborate and to

access online resources. However, current ICT policies regarding the ICT

infrastructure in the three case study countries appear to be lacking or only

implemented slowly.

Intellectual property rights:

With regard to the role of IPRs in absorptive capacity in the ICT sector, what has

been found in the literature is that a U shape has been proposed regarding the

importance of IPRs in developing countries: strong IPRs are said to be important in

order to make transferring technology into the country more attractive for foreign

investors. For imitation and learning from the acquired technology, weaker IPR

protection would be necessary, and when the domestic industry starts innovating,

stronger IPR protection would again be necessary to protect these domestic

innovations.

However, when looking at the evidence that has been found in the case

studies, in the context of the ICT sector and software development, this proposed

U shape might need to be nuanced into a J shape.1216 In the first phase of

absorptive capacity, IPRs seem to be of less necessity than has been assumed in

the literature, as technology transfer in the ICT sector generally does not take

place so much through formal ITT agreements, but more so through ‘learning by

doing’ and actively searching for new (publicly and freely available) knowledge on

the Internet. Moreover, with regard to the inventive process, strengthening IPRs to

prevent imitation seems of less relevance, as imitation in software development is

                                                 
1216

As this is a socio legal dissertation, however, designing this nuanced curve based on

econometric research falls outside the scope of this research and suggests the need for further

economic research, to further examine and establish the details of any such curve.
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less of an issue. Rather, strong copyright protection within the developing country

or protection of the source code as a trade secret could potentially hinder software

innovation instead of stimulate it, due to the incremental nature of software

development. Furthermore, due to the importance that has been found of

collaboration and sharing, strengthening the IPR system also seems less

beneficial, compared to for example emphasizing the importance of

documentation and creating a ‘paper trail’ of the steps taken in the development

of software. Finally, the need for strengthening the IPR system seems to only

become relevant when more domestic innovation takes place and domestic

innovators want to start exploiting it. A distinction must be made in this regard

between selling the newly developed product or service to users and selling it to

other businesses. The startups in the case studies all started with finding users for

their product or service, for which a relatively relaxed approach to IPRs could be

used. Once a company wants to start selling the product or service to other

businesses, licensing becomes relevant, for which more in depth knowledge of

IPRs is needed, in order to make effective use of the IPR system and generate

more revenue for the company.

Contracts and the legal environment surrounding them:

With regard to the role of contracts in absorptive capacity, the literature has

shown that contracts may be particularly relevant in the acquisition of knowledge

and for the exploitation of newly developed products or services. Other legal

factors, related to contracts, that are believed to be facilitative in absorptive

capacity are company law (regulation related to starting a business), international

trade and investment law, and the regulation of financial systems.

The three case study countries are all working specifically on improving their

investment climates in order to attract more foreign investment (and ITT

connected to it). Of specific importance in this regard is that the three countries

are all setting up Multi Facility Economic Zones, with ICT as one of the priority

sectors. However, the case studies indicate (as has been found in the context of

IPRs) that particularly for startups in the ICT sector, acquisition of knowledge takes

place through other channels than through foreign investors. In this regard,

investment promotion efforts do not seem to affect ICT related technology

transfer to starting ICT businesses into the countries studied.

From the case studies, it has also become clear that it is not so much the

contracting regime that affects the inventive process in absorptive capacity, but

the legal environment that surrounds contracts, i.e. the laws that deal with access

to finance, that are important. Based on the data collected during the fieldwork for

this research, the critical phase seems to be the period between the start of the

company and the maturing of the idea until the startup is ready to present the idea

to potential investors (the so called ‘Valley of Death’ phase). The case studies

indicate that personal funds (or those of family and friends) are vital for the

startups to survive. An important alternative source of financing can be found in

participating in competitions, which are particularly popular in Kenya. In the
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Startup Financing Cycle that is commonly known in literature (see Image 5.2 in

chapter 5), angel investment is positioned in the ‘Valley of Death’. However, for

the case studies, angel investment seems to only become available after the

break even point (see Image 5.3 in chapter 5), at a point where normally, startups

would start searching for venture capital. In this regard, the case studies seem to

have relatively few possible sources of finance that they can approach during the

first phase of their business.

With regard to the laws that deal with starting a business, it seems that in the

three case study countries, ICT start ups appear to stay informal for a much longer

period of time than is generally assumed in the literature on the life cycle of

starting businesses. This is potentially due to the long and cumbersome

procedures for formalization of a business, but it may also be due to the fact that

entrepreneurs do not see the benefits of formalization and will postpone

formalization until there is an absolute need to do so. In this regard, simplifying

formalization procedures alone might not lead to more or earlier formalization; it

is the actual benefit for the business (e.g. access to credit or to more suppliers or

customers) that may convince a business to formalize. In sum, the case studies

indicate a stronger importance for the legal environment surrounding contracts

than has been assumed in the literature, in particular related to access to finance

and to an extent also the laws that deal with starting a business; it appears that

especially this legal environment affects the day to day business of the startups

studied more than the actual contracting regime.

Further, the case studies in Kenya indicate that incubators are highly important

for innovation in ICT startups. It would seem reasonable to deduce that these

incubators act as an important factor in the ICT revolution in Kenya, because they

provide for a physical location where the developers can collaborate and learn

from each other, which is combined with facilities and high speed Internet.

Incubators generally also provide training and coaching services (for example with

regard to entrepreneurial knowledge), facilities and access to networks of

investors, aimed at helping young startups to launch their business. In incubators,

because of the services and facilities provided, the startups can focus more of their

attention towards developing, marketing and exploiting their product.

The role of contracts in absorptive capacity has become particularly visible in

the exploitation phase. The case studies show that startups generally enter into

contracts with network element providers and network operators in order to be

able to make use of certain services. Furthermore, when it comes to the users of

the new product or service, contracts with customers are generally relatively

straightforward, but are not necessarily explicitly laid down. Later on, when the

startup decides to license its product to others so that others can also exploit it on

its behalf, contracts become more complex as they involve more technological

details and IPR aspects. It is generally at this point that contracts are being used

more often.

Furthermore, it must be noted that much of the business of the case studies is

dependent on trust and relationships. Trust and relationships not only play a role,
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however, in the actual act of trading, but also in the facilitation of circulation of

information regarding prices and market conditions, in finding credit, and in the

prevention of potential disputes. Continued interaction is seen to build the

reputation of the startups and ensure the sustainability of business relationships.

The practice of the case studies, furthermore, indicates the importance of

relationships for finding new customers, finding licensees, finding business

partners, marketing new products, collaboration and developing new products.

Although the literature considers contracts to be the cornerstone for the

exploitation of new products and services, the case studies indicate that there are

other factors that might be of more importance for doing business, notably

relationships of the startups with business partners.

Legal enforcement:

It has been argued in the literature that contracts are generally respected if there is

a willingness to comply and where the obligations taken on are ensured by an

enforcement mechanism that penalizes a breach of contract. There are generally

said to be three types of enforcement mechanisms: those based on guilt, those

based on coercion, and those based on repeated interaction. Legal enforcement

could be classified as coercion, i.e. courts pressuring contracting parties to live up

to their commitments through threats of penalties and punishment.

When looking at the evidence from the case studies, in the context of access to

justice, it appears that the startups seem to rely heavily on non formalized or non

legally based relationships in contracting, with the importance of the relationship

itself as an enforcement mechanism. Legal enforcement mechanisms are rarely

used, because these non legal enforcement mechanisms work relatively well for

the startups. Moreover, if the startups would be in a situation where they would

want to use legal enforcement mechanisms, the financial cost of litigation and the

cost in terms of time involved seem to be prohibitive for starting companies in the

early stages of their business. This is however not necessarily something that

happens only in the three case study countries; also for starting companies in the

developed world, the costs of litigation can often work prohibitive.

In situations where the case study businesses do want to enter into a business

relationship with a developed world company, legal procedures seemed to

become more important. However, because the drafting of legal contracts often

takes a long time and is expensive, because enforcement of these contracts

through formal legal procedures is time consuming and expensive, and because

the outcome of such procedures is often uncertain due to the lack of capacity and

expertise of the judiciary, the starting businesses observed in the case studies

perceive such complex contracts and their legal enforcement as something that is

better avoided altogether and any potential dispute is preferably resolved outside

the formal court system.

Moreover, the case studies indicate a lack of faith in the legal enforcement

system. It is perceived that there is little that the law can do to protect their

interests, and that there is little benefit from the legal enforcement of contracts
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and IPRs. Because of the relatively effective enforcement that results from non

legal mechanisms combined with the cost connected to (long) legal procedures

and the general uncertainty regarding their outcome, evidence from the case

studies indicates that starting businesses prefer to avoid such procedures as much

as they can. Regarding the expertise of the judiciary on IPRs, it has been found that

there is little to no case law in the three case study countries and the jurisprudence

of other (common law) countries is relied upon heavily in situations where the

judiciary has to decide on matters of IPRs.

7.5 Theoretical implications

The fifth sub question that needs to be answered is: How does the information from

the case studies compare to the roles given to law in the literature? In order to

answer this question, the discussion on this question is broken down into several

analytical steps: first, a discussion is provided on the role of law in absorptive

capacity that has been found in the case studies; next, thee key findings will be

discussed more in depth, which will provide more insight in the theoretical

implications of the findings of this research. These key finding are connected to

relationships and the role of law, the tipping point that businesses will go through,

and how legal reforms may be approached differently.

7.5.1 The role of law in absorptive capacity

When looking at the role of law in absorptive capacity, based on the empirical

findings as discussed above, one can specify the role of law into three types of

legal instruments: property, contracts and enforcement. The roles that these legal

instruments play in absorptive capacity can be understood in three steps.

First, when looking at the role of law in absorptive capacity for the studied

firms, one can find that for the three legal instruments, their role appears to be

smaller than assumed in literature. In the case of LinkNet (Zambia), the empirical

evidence shows that both IPRs and contracts seem to be of little relevance for the

business. The software that has been built has been based on FOSS, for which

knowledge has been acquired freely online. Basic training has been provided in

house, after which the developers expanded their knowledge based on trial and

error. The use of the developed software has been expanded to other locations by

building relationships with the community leaders at these locations, and by

training local staff in using and maintaining the software. In this way of doing

business, IPRs and contracts seem to have not much relevance; law only appeared

to become relevant after the business attained a certain size and in certain types of

relationships (e.g. employment relationships). With regard to the three starting

businesses studied in Kenya, they were found to show similar patterns. The

businesses focused strongly on developing their product and finding users for it. In

the development of the applications, collaboration and training within the
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incubators appeared to be vital. Because of the lack of investment opportunities,

there appeared to be a strong reliance on prize money from competitions. IPRs

were perceived as something that were only relevant when a conflict occurred

regarding ownership of an idea, and contracts with MNOs were perceived as

involving undesirable risks, as the businesses appeared to have a poor

understanding of the implications of such contracts and of IPRs. Two of the three

businesses studied encountered legal issues, but both decided to opt out of the

legal struggle due to uncertainty regarding the outcome of the legal procedures. In

the case of Esoko, the business was started based on a ‘Western’ mindset: all

registrations and procedures were followed, contracts were used from the start

and awareness and use of IPRs was evident. However, it is not self evident that

this mindset has made Esoko more successful than the other businesses studied,

although it may have benefitted them in receiving their funding from the IFC.

Because Esoko has been in business longer than the other businesses studied,

their focus has shifted from not only finding users for their platform but also

finding buyers or franchisers that will implement the platform in other countries.

For this, licenses are offered, which include details on IPRs and technical details.

However, despite their formal approach, even in the case of Esoko, the actual ‘use’

of the law in day to day business seemed small.

Second, when looking at the role of law in absorptive capacity in the ICT sector

in the three case study countries, it has been found that due to the specific

characteristics of the ICT sector, some claims regarding the importance of law for

economic growth seemed to be of less relevance. For example, it has frequently

been argued that the legal system is vital with regard to attracting foreign

investment through which ITT and acquisition of knowledge can occur. However,

whereas in other sectors of the economy, ITT and knowledge transfer through

investments may be of importance to domestic businesses, in the ICT sectors in

the three case study countries, it appears that acquisition of knowledge in the ICT

sector is being done through other channels, particularly online and through

‘learning by doing’. Laws regarding foreign investment and ITT seem to be of

relatively little importance to the acquisition of knowledge in the ICT sector. With

regard to the inventive process in the context of ICT, several observations can be

made: developing a new application or service is a process which generally builds

upon prior existing software; imitation of software seems to not be an issue as

there are generally many solutions to one problem that have been built

independently upon similar ideas (e.g. both Esoko and MFarm provide market

information to farmers) – an observation that appears to impact upon the

importance of IPRs to stimulating domestic innovation in the ICT sector.

Furthermore, a key factor in the inventive process in the ICT sector, as has been

observed in the case studies, is the importance of collaboration and sharing: in the

case where software developers are brought together, in particular in incubators,

they seem to value and benefit from collaboration with peers and sharing ideas.

Although the source code for software is automatically protected through

copyright, what would appear to be of greater benefit in situations of collaboration
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than IPRs is that developers create a paper trail, i.e. make note of who developed

what, so that disputes that may arise at a later stage can be settled in a less costly

manner.

In the exploitation of a newly developed service or application, a distinction can

be made between finding users for the service or application, and finding buyers

for it. Whereas newly started businesses are generally focusing on building a solid

user base for their service or application, through which they can generate their

first income, when this user base has been built, the business may want to start

searching for buyers that want to purchase a license to the service or application in

order to grow their business. In this case, law seems to play a more prominent role

in that licensing contracts need to be drafted and the innovator needs to ensure

that their service or application, and thus their business, is protected in stronger

ways. In this regard, in the context of the ICT sector, thinking about the role of law

in absorptive capacity requires more attention to the specific characteristics of the

ICT sector, which is dynamic and fast paced, where services and applications easily

become outdated or leap frogged by another product, and collaboration and

sharing generally stimulates and may even boost invention. General regulation, for

example investment regulation, or regulation regarding (international) trade,

contracting and competition seemed not that relevant for starting businesses in

this sector. Instead, sector specific regulation could stimulate growth of the

sector, for example regarding improving ICT infrastructure and ease of creating a

paper trail in the context of IPRs. Encouraging or contributing to building

incubators could also prove to be beneficial for starting businesses in the ICT

sector. Such regulatory measurements are, however, in their essence non legal,

and the role of law itself appears to be relatively small.

Finally, when looking at the role of law in facilitating absorptive capacity within

startups in general in the three case study countries, the case studies indicate

there are two challenges that startups face, irrespective of the sector in which they

would like to operate: dealing with business registration procedures and the

financial challenge. As has been argued in chapter 5, many starting businesses, all

around the world, start out in the informal sector, with small projects here and

there, before formalizing into an actual business. However, in the three case study

countries, it appears that such businesses stay informal for a much longer period of

time than is generally assumed. They seem to postpone formalization until there is

an absolute need to do so, for example to be able to access new financial

resources. This may have to do with the long and cumbersome procedures for

formalization of a business or with the perception of benefits regarding

formalization on the side of the startups. Accessing finance appears to be another

key challenge of starting businesses, and many businesses seem to struggle with

the so called ‘Valley of Death’, being the period before the business is ready to

present its idea to potential investors. What appears to be particularly problematic

here is that, according to some,1217 potential investors perceive a high risk in

                                                 
1217

For example, interview 3720110719.
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investing in African products. Because of this, even angel investment seems to

become available for starting businesses at a later stage in Africa than it would in

other places in the world. Starting businesses in Africa seem thus much more

dependent upon personal funds (or those of family and friends), and alternative

sources of seed investment, for example prize money from competitions. These

challenges thus have not so much to do with the types of legal instruments that

have been emphasized in literature (property, contracts, enforcement), but more

with facilitating doing business in the three countries.

With regard to these three legal instruments, the empirical evidence indicates

the importance of alternative normative systems that surround formal law. From

chapters 4, 5 and 6, dealing with IPRs, contracts and legal enforcement, it has

become evident that the starting businesses studied rely heavily on alternative

normative systems in their day to day business. Relationships, networks and

norms provide the basic security for day to day business. As law is perceived as a

heavy and abstract concept, these alternative normative systems seem to

determine how these start ups interact, what behavior is and is not allowed, and

what should be done when a business steps outside of what is allowed.

7.5.2 Relationships and the role of law

It is important to emphasize that ultimately, law is all about relationships; its

purpose is to regulate relationships. For example, by creating trust in agreements,

uncertainty is reduced and predictability on the market is created; by determining

boundaries and order between what is mine and what is yours, scarcity is

regulated and personal freedom is created; by providing protection to weaker

parties, a safety net against exploitation is created; and by prohibiting, permitting

or encouraging certain behavior, ultimately society can be steered into an

envisioned direction. In fact, it is through relationships and the regulation thereof,

that economic growth can be created.

However, how exactly law regulates relationships depends on the type or

nature of those relationships. In order to understand the exact role of law in

absorptive capacity, thus, the nature of the relationships need to be taken into

account. In relationships that are familiar or based upon an intimate network (e.g.

family or friends), the role of formal law appears less necessary. In relationships

that are not based upon such networks, law’s role appears to be larger. For

example, cooperation between the ICT startups seems to be embedded into more

personal networks; protection of innovations in this context can be done through

non legal measures, such as creating a paper trail regarding who has done what.

Relationships between the ICT startups and MNOs seem to require more

involvement from law; such relationships are often less personal, and here, law can

play a larger role in managing such relationships.

The case studies indicate that day to day business is conducted largely based

on more personal relationships and in these relationships and in the early stages of

innovation in the ICT businesses studied, the actual role of law is smaller. The
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business relationship that has been built upon these personal relationships has, in

a way, become an asset of its own, and parties in the relationship consider it to be

worth preserving, for example because of the promise of future business and

because of the social aspects of the relationship. This way, the relationship itself

functions as the normative system within which business is conducted and within

which disputes can be resolved (sometimes with help of other members of the

network, i.e. family members, friends and other business partners). In such

relationships, formal law seems to be not that relevant for innovation, and it is

sometimes even perceived as harmful to innovation and the relationship itself.

7.5.3 Finding the tipping point

The above is not to say that law never plays a role in the day to day business of ICT

startups. As said above as well, when relationships become more impersonal, law’s

role in managing these relationships may become larger. This empirical data

indicates that although formal law may not be perceived as necessary for

innovation by the ICT startups, the importance of law seems to grow when the

business grows. There appears to be a tipping point at which law does become

important, and regulators need to be aware of this tipping point in order to

anticipate this point without harming innovation in the early stages of the

business. When comparing the analysis in the chapters on IPRs, contracts and legal

enforcement, a pattern can be found regarding this tipping point, which is that

indicators of this tipping point are found to be:

the stage of development of the startup itself (e.g. expanding or searching for

additional finance);

the nature of the relationship (including geographical differences); and

the type of transaction(s) or interests involved.

For example, for LinkNet, the tipping point can be found when the business

started expanding to other locations and wanted to make sure that all legal issues

were arranged properly. At this point, LinkNet found itself in need of improving

their contracts with employees to avoid legal problems in the future. For the three

startups in Kenya, the tipping point can be identified in relation to finding investors

for their business. At this point, legal arrangements seem to become more urgent

in order for both the startup and the investor to feel secure in any transaction

envisioned. For Esoko, although they have been upfront from the start with legal

arrangements, their urgency seemed to grow at two points: first, in the context of

finding franchisees that wanted to exploit the platform in other countries; and

second, in the context of applying for funding from the IFC. At this point, Esoko

felt an urgency to draft solid contracts for the franchisees and to make sure that all

business registrations were arranged properly.

Consequently, the case studies indicate that the regulation and strengthening

of property, contracts and legal enforcement by means of legislation is not always
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as instrumental as it is believed to be. In particular, the empirical evidence

suggests that there is a tipping point, only at which point formal law appears to

become of relevance to the ICT startups, i.e. once they develop to a certain stage

or size or when their business involves the crossing of borders, in whatever form or

way (including when they do business with foreign companies or MNOs). This

tipping point seems to come later than anticipated in the literature because of the

nature of the ICT sector in the three case study countries.

7.5.4 Legal reforms

Contrary to the emphasis that is placed on formal legal instruments (property,

contracts, legal enforcement) in the literature on the relationship between law and

development, the empirical evidence in this research thus suggests that

developing countries that wish to stimulate innovation in the ICT sector should not

start by reforming their legal systems. If the ICT startups are not using such legal

instruments in their innovative processes, should there then be such strong

emphasis on legal reform to create innovation in the ICT sector? This is not to say

that formal law is not important for innovation and ultimately economic growth;

however, within the specific context of ICT startups in the three countries studied,

legal reforms in the fields of property, contracts and enforcement are likely to not

affect innovation in the ICT sector all that much (although it may certainly affect

business growth in the sector). The case studies show that there are non State

normative equivalents for these legal instruments, which order and influence the

behavior of the ICT startups more than these legal instruments do. These non

State equivalents appear to be largely adequate to support innovation in the ICT

sector. As a result, the urgency of legal reform projects seems smaller; they may

be important at some point, but not necessarily as a first step in stimulating

absorptive capacity, innovation and business growth.

Instead of focusing on legal reforms to stimulate innovation in the ICT sector,

the evidence from the case studies suggests that governments in developing

countries may need to invest first in non legal measures, such as ICT

infrastructure, incubators and access to finance. Innovation seems to take place

particularly if there are sufficient skills and infrastructure available amongst the

software developers, and these factors combined with the eagerness of the

developers themselves seems to be what determines the amount of new and

successful services and applications coming from them. ICT infrastructure,

incubators and access to finance appear to be the key factors that contribute to

innovation in the ICT sector, and consequently, non legal measures on these

points are likely to stimulate the innovative processes that are already taking

place.

At the same time, international trade demands of countries to uphold certain

legal standards. Without these standards, investors and other international players

may be hesitant to do business in that country, due to, for example, risks on their

investments. To attract and keep those international players within the country,



CHAPTER 7

297

certain legal minima need to be in place. However, as said, these minima are not

always of use to the ICT startups in the country, who often need more flexibility

and often seem to not make use of such systems at all. In order for not only

innovation to take place but also to stimulate businesses to grow, governments

need to thus be aware of the key moments at which law does become more

relevant, which is connected to the above discussed tipping point. Although it

seems less urgent for innovation itself, it is important, to build a supportive legal

structure to which businesses can turn when in need of formal law instead of the

alternative mechanisms that they have used earlier.

To summarize, existing literature on the relationship between law and

development on the whole proclaims the importance of formal law as a tool to

steer society into a direction that will lead to more economic prosperity. As has

been discussed in chapter 2, these claims focus on the importance of property,

contracts and enforcement as key tools to stimulate economic growth. However,

this research indicates that this ambitious belief in the powers of law may need

some nuancing in the context of absorptive capacity and local innovation in the

context of the ICT sector in developing countries. The innovative processes and

day to day businesses of the startups studied in this research seem to be

influenced mainly by alternative normative systems instead of formal law.

Consequently, governments that wish to stimulate the first steps of innovation in

the ICT sector may need to focus their regulatory efforts towards non legal

measures, such as creating ICT infrastructure, incubators and access to finance.

For governments that wish to stimulate further business growth in the ICT sector,

their focus may need to shift to creating a stable legal environment that the

startups can use to advance their business.

7.6 Lessons learnt

Based on the above discussion on the theoretical implications regarding the role of

law in absorptive capacity, the sixth sub question can be answered: What lessons

can be learnt and how could rule of law projects be differently approached on the

basis of the insights gained? As explained above, this research indicates that legal

reforms are not urgent with regard to stimulating innovation in the ICT sector, but

that, instead, governments should focus first on non legal measures related to ICT

infrastructure, incubators and access to finance.

ICT infrastructure:

This research indicates the need for more priority being given to creating Internet

facilitating infrastructure, which is beneficial for the level of human capital, for

exploitation and for innovation in a developing country. Based on the case studies,

it was found that much knowledge acquisition in the ICT sector takes place online,

for which ICT infrastructure is key. Although the literature acknowledges the

Internet as a supportive source of knowledge, its role in the case studies appears to
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be much larger than this: access to the Internet is rather a key factor in knowledge

acquisition, exploitation and human capital building, without which one could

wonder whether the case studies would have existed in the first place. The

‘traditional’ indicators of innovation, such as R&D expenditure or number of

patents, seem thus of less relevance in the context of the ICT sector, and instead,

innovation seemed to be particularly influenced by the ICT infrastructure and

access to this. In order to build this ICT infrastructure, governments should focus

both on the supply side (e.g. investment in ICT infrastructure itself, Universal

Access programs) and the demand side (e.g. buying local ICT products).

Incubators:

With regard to the process of knowledge acquisition and innovative processes, it

has been found in this research that there is a need for more capacity building,

both with regard to the technology as with regard to certain business skills, in

order to close the skills gap between formal education and the needs of the ICT

sector. It was found that in formal ICT education in the three case study countries,

there is generally a large emphasis on theoretical education and providing basic

knowledge of the various programming languages, while other skills that are

necessary for understanding the business environment in which the newly

graduates will start working are often missing. Capacity building should therefore

have a strong practical component that allows for keeping up with the rapid

technological changes that occur particularly in ICT, combined with a focus on the

concrete needs of the market. For this, incubators may prove to be an excellent

tool, as incubators generally focus specifically on practical technological training

combined with business skills. Furthermore, what has been found throughout this

dissertation is that innovation in the ICT sector takes place particularly through

learning by doing, and that horizontal relationships (which are facilitated through

incubators) are vital in this. This suggests that, contrary to what is advocated in the

literature, human capital building strategies in the ICT sector should be directed

less on formal education and more on solutions (e.g. incubators) that contribute to

this broader capacity building. Governments should thus direct more support and

resources towards establishing new and strengthening existing incubators, as they

appear to be vital for the innovative processes and ultimately the success of

starting ICT businesses.

Access to finance:

Access to finance has been found to be a huge problem for the ICT startups

studied. Formal financial institutions are generally not willing to provide loans to

the startups and external investors generally perceive investments in startups as

too high risk. Although the literature on the relationship between law and

development claims an important role for property rights in order to generate

capital,1218 the case studies suggest otherwise, in that the IPRs that the startups

                                                 
1218

See in particular De Soto (2000).
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already have on their software (copyright is granted automatically and no

application or registration with any government office is needed) do not seem to

be taken into account as collateral for loans at financial institutions or as security

for investment, and thus does not act as property that generates capital. This

makes it difficult for the startups to survive and to leave the ‘Valley of Death’

phase. There are various approaches that governments can take in this regard. On

the one hand, the policies of the formal financial institutions could be adjusted in a

way that creates the possibility for small loans for small businesses, with fewer

requirements connected to such small loans. On the other hand, specific

incentives for (foreign) investors could be created, to encourage these investors to

invest in starting ICT businesses. Moreover, although prize money from

competitions is only a temporary source of income, this research has indicated the

importance of entering into such competitions for the startups. Both governments

and other public and private parties, foreign and domestic, could expand the

potential of this source of income for the startups, by setting up and investing in

such competitions. In sum, by creating more possibilities for ICT startups to access

finance, governments can stimulate both innovation and growth in their ICT

sector.

Less urgent legal reforms and policy measures:

As argued above, certain legal reforms may be necessary in order to encourage

businesses in the ICT sector to grow. Such legal reforms can be connected to the

three legal instruments that have been studied in this research (IPRs, contracts and

legal enforcement).

With regard to IPRs, it has been found that protection thereof becomes more

relevant in the exploitation phase of absorptive capacity. Exploitation of newly

developed products and services in the ICT sector seems to take place in two parts

(finding users and finding buyers). Business interests in the second part of the

exploitation phase (finding buyers for the product or service, who want to exploit

the product themselves) seem to require strengthening of the IPR system.

Specifically, this could include strengthening effective copyright protection of the

software, including effective legal means to enforce this copyright. This requires

capacity and understanding on the side of the government institution involved

with registration of copyright, so that IPR legislation can be made more flexible

while protecting all interests of all actors in the exploitation phase (i.e. MNOs and

(foreign) trading partners) and also broader to include the fast technological

developments in the field of ICT. Also, governments might want to invest in

educational campaigns in order to create more awareness among ICT businesses

about the economic benefits of IPR protection.

Regarding contracts, this research has shown that the ICT startups mostly use

them in relationships with MNOs and other foreign companies, and for the second

phase of exploitation of their product or service. In the former situation, contracts

are often perceived as heavy commitments, in which the startup generally sees

itself as the weaker party. They do need those contracts, however, to make use of
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the services (e.g. networks and short codes) provided by MNOs, so the startups

cannot avoid such contracts altogether. However, through law, protection for the

weaker party in a contract can be created, through which the startups may feel

more secure when entering into such contracts with MNOs. In the first phase of

exploitation of their software and applications, the ICT startups do not seem to

rely heavily on formal contracts; they sell their product or service through more

informal ways, and their relationship with the users of the product or service is

generally not laid down in a contract. However, when the startup grows and wants

to find buyers for their product or service that, for example, want to exploit the

product or service elsewhere (e.g. eSoko), the startup is likely to want to formalize

the business relationship by means of a contract. At this point, strengthening the

contracting regime in the country may certainly be beneficial for growth of the ICT

sector.

Finally, with regard to legal enforcement, the case studies indicate that the ICT

startups manage relatively well without recourse to the formal legal enforcement

system; if a dispute occurs or they need their agreements or rights being enforced,

they generally prefer non legal enforcement through the relationship or networks

over formal legal enforcement. Issues between the startup and a foreign party

(e.g. MNOs) or governmental institutions may be dealt with through more formal

means, but such issues have hardly occurred for the businesses studied. However,

as has been explained above, it may be the case that after a tipping point

(depending on the stage of development of the firm, the type of transaction(s) or

interests involved and the geographical location of the other party), the startup

may want to deal with the issue through more formal means. For such situations,

legal reforms may be beneficial in order to create more legal certainty and

predictability. To improve access to justice in these situations for the ICT startups,

governments may want to focus on creating and clustering capacity in specialized

and/or commercial courts, which should then specifically be able to deal with

issues related to IPRs and complex ICT issues. In this regard, it should be taken into

account that in international trade relationships, bilateral investment agreements

generally specify the place of dispute resolution, which is normally through

international arbitration. At the same time, depending on the stage at which the

ICT business is, most business relationships, and any dispute coming from them,

are likely to be domestic, in which case strengthening the domestic legal

enforcement system may be required.

National innovation systems’ approach:

In chapter 3, the national innovation systems’ approach was discussed, in which

innovation is said to be influenced by various regulatory issues, such as

infrastructure, human capital, R&D, openness to trade and FDI, access to finance,

quality of governance (i.e. property rights, independence of courts, business

friendly regulation), social values (i.e. civic activities, trust and tolerance) and the

political system. What has been learnt in this research is that in the context of the

ICT sector in developing countries, these various factors may be weighed
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differently than what has been done in the general literature on the national

innovation systems’ approach. For example, innovation in the ICT sector seems to

be strongly embedded in and connected to already existing products and services

on the market, which indicates a large dependence of ICT startups on established

companies, suggesting that the influence and strength of such established

companies should also be considered in a national innovation systems’ approach.

Furthermore, necessity (i.e. the needs of the market) seem to steer innovation,

and acquisition of knowledge in ICT seems to take place through a ‘pull’ process

connected to an active and open attitude of the developers, instead of through a

‘push’ based on international trade and FDI. A national innovation systems’

approach should thus focus in particular on ICT infrastructure, incubators and

access to finance. These non legal factors have been found to influence absorptive

capacity and innovation more than legal instruments do. At the same time, a

tipping point has been found with regard to those legal instruments, after which

they become more important to stimulate business growth and growth of the ICT

sector as a whole. At this point, specific legal reforms have been identified related

to IPRs, contracts and legal enforcement, which could benefit the ICT businesses in

their growth. In this regard, a national innovation systems’ approach should focus

most importantly on the non legal measures that have been identified to

stimulate growth in the ICT sector. At a later stage, the less urgent legal reforms

can be included as well, which will stimulate growth of the ICT businesses.

7.7 Concluding remarks

This dissertation has focused on the role of law in absorptive capacity in the ICT

sector in three African countries, where case studies have been executed. Based

on an analysis of the relevant literature as well as empirical data, it has been

argued that the role of law is more nuanced than has been claimed in the

literature, both with regard to the specific context of absorptive capacity and with

regard to the broader relationship between law and development. It has been

found that particularly for innovation in the ICT sector, law’s role is smaller than

has been assumed, and that ICT startups in this process seem to rely more on

alternative normative systems (built around relationships and networks) than that

they rely on the three legal mechanisms that have been claimed in the literature as

key for economic growth (property, contracts and legal enforcement). At the same

time, there has been found to be a tipping point, after which law’s role becomes

larger, namely to stimulate growth of the ICT sector, and this tipping point is

related to the size of the business, the size of the interests involved in a transaction

and the nature (and nationality) of the other party in a transaction.

Because of this tipping point, regulatory approaches may vary, based on

whether governments want to stimulate innovation in their ICT sector or growth

of the sector. For innovation, it was found that legal reforms are less urgent and

regulatory efforts should be directed towards non legal measures related to ICT
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infrastructure, incubators and access to finance. For growth of the ICT sector, legal

reforms may be more of use, and could be directed towards strengthening

contracting regimes (including better protection for the weaker party in a

transaction), strengthening copyright protection for software, and improving the

legal enforcement system by means of creating and/or strengthening specialized

and/or commercial courts.

This research has been focused specifically at the ICT sector in three African

countries, which has provided a small piece of empirical evidence regarding the

role of law in absorptive capacity. The limited scope of this research has called for

caution with regard to making broad generalizations, and additional research is

needed that focuses on other countries and on other sectors. Such research could

provide more empirical data to facilitate decisions on where financial and other

resources could best be spent in the context of legal (and non legal) reform

projects. Although the general belief appears still to be that law is important for

economic growth, particularly property rights, contracts and enforcement, there

appears to be a struggle in the debate within law and development between

different schools of thought and shifting political trends regarding the

interpretation of the concept of law and its concrete role in economic growth. This

dissertation has shown that restricting development and capacity building

initiatives to focus on law only would have only little impact on innovation in the

ICT sector in the three countries studied. Instead, reform projects should take into

account non legal measures as well, particularly if they aim at stimulating

innovation in the ICT sector. In this, a broader perspective on law is necessary,

which acknowledges the existence and importance of alternative normative

systems for absorptive capacity and innovation, which can complement, parallel or

even substitute formal law.
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Appendix 1: Interview database

Zambia:

Number Organization Name Function Approval of

transcript

0120110315 Ministry of Justice,

Department of

Legislative

Drafting

Mr. Andrew

Nkunika

Senior Draftsman Yes

0220110316 Patents &

Companies

Registration

Agency (PACRA)

Mr. Lloyd

Samson Thole

Assistant Registrar

(IP)

0320110318 Competition and

Consumer

Protection

Commission

Ms. Liya Banda

Tembo

Director Legal &

Enforcement

0420110323 Ministry of

Information and

Broadcasting

Mr. Kenneth

Musamvu

Registrar of

Copyright

Yes

0520110330 Citizens Economic

Empowerment

Commission

anonymous Director Corporate

Services

Yes (but

anonymous)

0620110401 Zambia

Information and

Communications

Technology

Authority (ZICTA)

Mr. Isaac Nonde Licensing &

Enforcement

Manager –

Economic

Regulation &

Licensing

0720110406 Airtel Mr. Nawa Mataa Legal Counsel &

Company

Secretary

0920110419 LinkNet Mr. Assenic

Muleya

Manager Approval via

Fred Mweetwa,

Director of

Macha Works

1020110419 LinkNet Mr. Elton

Munguya

Teamleader Approval via

Fred Mweetwa,

Director of

Macha Works

1120110419 LinkNet Mr. Oscar Kaate Developer Approval via

Fred Mweetwa,
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Director of

Macha Works

1220110421 Zambia

Development

Agency (ZDA)

Mr. Bernard

Banda

Investment

Promotion Officer

Yes (with

amendments)

1320110427 Zambia Electricity

Supply

Corporation Ltd.

(ZESCO)

Mr. Nang’alelwa

Sitwala

Manager Fibercom Yes

1420110503 LinkNet Mr. Elton

Munguya

Teamleader Approval via

Fred Mweetwa,

Director of

Macha Works

1520110509 CRC Advocates &

Notaries

Mr. Kanti Patel Advocate Yes (with

amendments)

1620110511 University of

Lusaka

Mr. George

Kanja

Professor IP Law

Kenya:

1720110519 Mr. Tonee

Ndungu

Yes

1820110520 iHub Tosh Juma Manager Yes

2020110613 Robert

Lettington

Kenya based IP

Expert, consultant

on law drafting

Yes (with

amendments)

2120110616 Kenya ICT Board Ms. Kaburo

Kobia

Project Manager –

Local Digital

Content

Yes

2220110622 JGIP Consultants Ms. June Gachui Principal

2320110622 Zege Technologies Mr. Kennedy

Otieno

Co founder/lawyer Yes (via Kariuki

Gathitu)

2420110622 NaiLab Mr. Sam Gichuru Founder Yes

2520110704 Inkubate Ltd. Mr. Edwin

Nyanducho

Founder Yes (with

amendments)

2620110706 Iseme, Kamau &

Maema Advocates

Mr. William

Maema

Partner Yes (with

amendments)

2720110707 Whive.com Mr. John Karanja Developer, owner Yes

2820110714 Kenya Industrial

Property Institute

(KIPI)

Mr. Sylvance

Sange

Principal Examiner Yes (with

amendments)

2920110718 Ushahidi Mr. Erik

Hersman

Founder Yes

3020110718 iHub Ms. Jessica

Colaco

Manager, research

3120110718 mFarm Ms. Jamila Abass

Amin & Ms.

Linda

Kwamboka

Founders Yes

3220110718 Zege Technologies Mr. Kariuki

Gathitu

Founder Yes

3520110719 Communications

Commission

Kenya (CCK)

Ms. Lucky

Waindi Kulecho

Legal Officer

3620110719 Shujaa Solutions Mr. Michael

Wakahe

Founder

3720110719 Enablis Mr. Moses

Mwaura

Chief Operations

Officer

Yes
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3820110720 iHub Jean Baptiste

Blanc

Legal advisor Yes (with

amendments)

3920110721 Ms. Shikoh Gitau ICT4D Yes

Ghana:

4020110816 Esoko Ms. Sarah

Bartlett

Communications,

research

Yes (via William

Agymang)

4120110816 Esoko Mr. William

Agyemang

Finance manager Yes

4220110908 Nandimobile Ms. Anne

Amuzu

Head, technical

development

Yes

4320110912 Ghana India Kofi

Annan Centre of

Excellence in ICT –

Advanced

Information

Technology

Institute (AITI)

Mr. Fred Yeboah Faculty/Open

Source Group

Yes (with

amendments)

4420110916 IT Enabled

Services

Secretariat

(Ministry of

Communications)

Mr. Nana Bonsu Director, HR and

Skills

Development

4520110919 Ghana Internet

Service Providers

Association

(GISPA)

Mr. Charles

Amega Selorm

Internet Research Yes

4620110920 Ghana Telecom

University College

Mr. Robert

Baffour

Vice President Yes

4720110922 Ghana Private

Sector

Development

Facility

Mr. Sampson

Abankwa

Enterprise Support

Officer

4820110923 National

Communications

Authority

Mr. Bernard

Amissah Ocran,

mr. Timothy

Ashong, mr.

Michael Ansah

Yes

4920110927 Meltwater

Entrepreneurial

School of

Technology

Mr. Michael

Szymanski, mr.

Daniel

Thalhammer,

ms. Amma

Baffoe,

Yes (with

amendments)

5020111003 Ministry of Trade Mr. Tando SME Department

5120111005 Real IT Solutions Ms. Vida Ackom Marketing

Executive

5220111006 Registrar General’s

Department

Ms. Helen Ziwu Chief State

Attorney

Yes (with

amendments)

5320111006 BSystems Mr. Dennis

Okyere

IT Manager

5420111006 BSystems Ms. Effie Ansah Corporate Affairs

& HR Manager

5520111007 Copyright Office Ms. Yaa Attafua Principal State

Attorney &

Copyright

Administration

Yes (with

amendments)
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5620111010 Science &

Technology Policy

Research Institute

(CSIR STEPRI)

Mr. Nelson

Obirih Opareh

Principal Research

Scientist

Yes (with

amendments)

5720111010 Science &

Technology Policy

Research Institute

(CSIR STEPRI)

Mr. Godfred

Frempong

ICT Policy

Research

Yes

5820111011 Ghana Association

of Software and IT

Services

Companies

(GASSCOM)

Mr. Kofi

Worlanyo

CEO

5920111012 National Board for

Small Scale

Industries (NBSSI)

Ms. Anna Armo

Himbson

Director

Entrepreneurship

Development

Department

Yes

6020111012 Ghana Investment

Promotion Centre

Mr. Abdul

Mahama

AG. Deputy

Director, Legal

Yes

6120111013 National

Information

Technology

Agency

Mr. William

Tevie

Director General
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Appendix 2: Interview guide

Targets:

The various stakeholders and actors that are involved in the ITT process.

Categorized into 3 groups:

o Official/governmental actors, e.g. ministries dealing with ICT,

Science & Technology, Innovation, and the country’s intellectual

property offices – these actors play a central role in shaping

regulatory and administrative systems, which may influence

(enable or hinder) innovative processes and the protection of

IPRs

o Legal institutions that effectuate the acts of official institutions,

and law faculties

o Innovators: enterprises and institutions that invest in R&D and

can be seen as innovators and are generating protectable IPRs

Issues to be addressed in the case studies:

Physical access: is the software available and physically accessible? How?

Appropriate: what is appropriate software according to local conditions,

and how do people use the software to suit their own needs and wants?

Affordability: is access to the software affordable for people to use?

Capacity: do people understand the software and its potential uses?

Relevant content: is there locally relevant content, especially in terms of

language?

Integration: does the software burden people’s lives or does it integrate

into daily routines?

Socio cultural factors: are people limited in their use of the software,

based on gender, race or other socio cultural factors?

Trust: do people have confidence in and understand the implications of

the software, for instance in terms of privacy, security or cybercrime?

Legal and regulatory framework: how do laws and regulations affect the

use of the software and what changes are needed to create an

environment that fosters its use?
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Local economic environment: is there a local economy that can and will

sustain use of the software?

Macro economic environment: is national economic policy conducive to

widespread use of the software, for example, in terms of transparency,

deregulation, investment, and labor issues?

Political will: is there political will in the government to do what is needed

to enable the integration of the software throughout society?

Relevance: are the objectives of the software relevant to people’s needs

Interview guide:

A. Official/government actors:

What type of activities are undertaken by the actor (formulation of policy,

formulation of laws, advice to business and/or other government

institutions, promotion of innovation and/or IPR protection)?

Is there a written policy/strategy on Research and Innovation?

Is there a written policy/strategy on Science and Technologies?

Is there a written policy/strategy on ICT? What regulatory framework has

been developed in the ICT sector? What importance does ICT have in the

national development strategy?

What would you identify as the most innovative sector at the moment?

What steps have been taken to comply with TRIPS obligations?

Which types of IPRs can be registered?

Which types of copyright (in particular on software) are protected?

Who in this sector are actively registering IPRs or claim copyright?

Domestic or foreign actors? Why?

B. Legal institutions & law faculties:

How many cases dealing with IPR? Which types of IPR? Characteristics of

such cases? Effects of the decisions in these cases in practice? Are the

cases decided in similar ways?

How many cases dealing with software? Characteristics of such cases?

Effects of the decisions in these cases in practice? Are the cases decided in

similar ways?

How many cases dealing with competition? Characteristics of such cases?

Effects of the decisions in these cases in practice? Are the cases decided in

similar ways?

How are IPRs understood in society and business practice? Monetization

of ‘creations of the mind’ something that is possible?

How would you describe the importance (if any) of traditional law in legal

practice?
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C. Innovators:

For businesses: what is the legal status of the business (not

registered/informal sector, registered, nationally/internationally

operating)? And describe the ‘evolution’ of the business.

For educational institutions: what is the legal status of the institution (e.g.

state owned, private sector, jointly owned by state and private sector,

NGO, affiliate of an international research institution)? What ICT

curriculum/skills training is there? Number of students and graduates?

Are there ties between business and educational institution?

Size of the company? Value of physical assets (related to ICT)?

Involved in strategic partnerships, either donor, business or technical

support, nationally and internationally? What types of partnership, and

why this choice?

Are there any partners funding R&D investments?

Who would you identify as your main competitors? (business or

institutions)

What is the education level of your employees involved in R&D,

developers, managers? Were they trained nationally or abroad?

How would you assess your competitiveness in your market (provision of

appropriate solutions, price, production costs, quality of products,

flexibility/responsiveness to consumer requirements, punctuality of

delivery, after sale services, product design, production capacity, etc.)

Since when are you investing in R&D, innovating? Was there a certain

level of human capital necessary for this?

How much is invested in R&D?

What types of outputs?

Have you been building upon other’s innovations, or all from scratch?

Special internal measures/incentives to stimulate innovation?

How important are IPRs on these outputs and why?

Have you taken steps to legally protect your IPRs? Who is responsible for

registering IPRs? What measures are undertaken to protect IPRs (e.g. civil

litigation, criminal process, administrative actions, arbitration and

mediation etc.)? If no measures are undertaken, why (e.g. high

application costs, inadequate/absence of effective enforcement

mechanism, do not know that one can legally protect IPRs, high legal

costs, lack of trust in judiciary system)?

What type of IPR assets are created?

Are IPR assets of others used by the business/institution? How are they

obtained?

Are IPR assets commercialized to customers? How (licenses)? How many

customers? How is it marketed? What terms and conditions? Nationally

or internationally?

Costs of and revenues from IPR assets?
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Are there non disclosure agreements? Are there provisions in business

agreements to protect IPRs (e.g. employment agreements, inward

licensing, outward licensing, cross licensing, agreements with suppliers,

distributors, donors, governments)? Are there agreements with legal

agents aiding IPR protection, legal advice?

What would you identify as obstacles to innovation? (e.g. research costs,

lack of incentives for researchers, lack or insufficient subsidies from

government, weak infrastructure, brain drain, absence of a clear national

IP policy)

Are you aware of laws and policies that make provision for promoting

R&D, innovation and/or IPR development (e.g. tax incentives, measures

to reduce brain drain, investments in research)? Did you ‘use’ these laws

and policies? How would you assess their effectiveness?
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