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FREFACE

If it is true, as they say, that writing a thesis is like going on a long journey,
this one has certainly brought me far. I like to think that it all started in
Rome in the summer of 1993 when I decided I should write a thesis in law
and philosophy which would have `something to do with language and
interpretation'. These, admittedly, very vague ideas concretized when some
months later, browsing through law journals in the Utrecht University law
library, I came across an advertisement for a research project at Tilburg
University described as `a comparative study of judicial review in Dutch
and United States administrative law'. I somehow realized that this was it,
and was immensely happy to be accepted.

I spent the next one year and a half in Tilburg, wrestling with the origi-
nal outline of the project, shaping and reshaping it into the direction of my
favorite trio law, language and philosophy. I owe a great debt to my thesis
supervisor Professor Willem Witteveen for allowing me to make the project
my own, even when its future success was not always so evident and his own
ideas on the subject might have been very different from mine. Professor
Bert van Roermund of the Philosophy Department was particularly helpful
at this stage when he drew my attention to Ludwig Wittgenstein's remarks
on rule-following. I also want to mention Bart van Klink who in these early
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stages of the thesis was a much appreciated and stimulating conversation
partner; Jonathan Verschuuren who would have been one of my paranymphs
had his career not gone so fast (or mine so slow); and Hans Lindahl, whose
radical philosophizing I deeply admire, though it seems we will never agree
on Kripke.

In the meantime, I applied for LL.M. programs in the United States: at
that moment with the intention of fortifying the comparative part of the
research; as it later turned out, to study Anglo-American legal philosophy.
Thanks to the trust placed in me by my supervisor Professor Willem
Witteveen who was willing to let me go, and with generous financial support
of both Yale Law School and the Schoordijk Institute of Tilburg University,
whose unfailingly enthusiastic director, Professor Paul van Seters, was always
willing to help young researchers, I left Tilburg in the summer of 1995 for
the great adventure that my LL.M. yeaz at Yale Law School promised to
be. This first year at Yale was a very intense and rewarding e~cperience, so
much so that I decided to apply for another yeaz as a visiting scholar. This
second year I could again count on the generous support of Yale Law School
and the Schoordijk Institute, as well as on the still unllinching trust of my
supervisor Professor Willem Witteveen. But most importantly, there was
now also the love and loyalty of my husband, Rodrigo Correa, whom I had
met during the first year.

At Yale Law School, Professors Jules Coleman and Paul Kahn were
most generous in their attention paid to my writings. I particularly want to
thank Professor Ruth Barcan Marcus of the Philosophy Department for her
patience and kindness demonstrated to me as a student in her class and
during private conversations. On the practical side of things, I want to thank
Judy Couture of the Yale Law School Graduate Program for taking care of
everything that had to be taken caze of, and, at the other side of the ocean,
Greet van Merriënboer of the Schoordijk Institute and Marianne Stolp of the
Department of Introduction to Law at Tilburg University for sending and
receiving whatever had to be sent and received.

After two yeazs abroad, my husband and I returned to the Netherlands
so that I could spend the last yeaz of the four-year research period at Tilburg
University. I want to thank old colleagues for not yet having forgotten me
and new colleagues for welcoming me in their midst, particularly the members
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of the Department of Introduction to Law and of the Pioneer group. Such
thanks are also due to my friends in Utrecht and elsewhere who have made

me feel as if I had never left.
Moving, as planned, to Chile in the summer of 1998 was as exciting as

it was daunting, and delayed the deadline of the thesis once more. I want

to thank both Professor Willem Witteveen and Professor Bert van Roermund,

whom in the meantime had become my second thesis supervisor, for their

understanding and continuing encouragement. In Chile, Fernando Atria
has been so kind as to read and comment one of the latest versions of the

thesis.
My family-in-law and new Chilean friends have made my life in this

faraway country much more enjoyable and fulfilling than I could have hoped
for. My greatest thanks are, as always, to my husband Rodrigo Correa,

wherever we are. I dedicate this thesis to him, and to my parents who have

been encouraging and supportive throughout and who set me going on the

most important journey of all.

Joke Klein Kranenberg
Santiago de Chile, December 1999
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~NTRODUCTION

THE FOINT OF VIEW OF LEGAL PHILOSOPHY

The aim of this thesis is to analyze the relation between the authority of law
and legal interpretation. It is often said that legal interpretation undermines
the authority of law, because the one who interprets the law really determi-
nes what ought to be done.' Since it is also generally accepted that law
never speaks for itself but stands always in need of interpretation, skepticism
about the possibility of `a government of laws, not of inen' is never far off in
discussions about judicial interpretation.

In Anglo-American legal philosophy, H.L.A. Hart was one of the first to
attempt to save law's authority from the threats of interpretation. By argtung
that the `open te~cture' of language makes interpretation inevitable, but also
limited in reach, he made law's authority depend on a feature of language.
I will reject this solution and defend the very different view that the authority
of law is made possible by mutual trust between the legislator and its citizens,

~ The classic statement of this position is presented by the eighteenth-century Bishop Hoadly,
quoted by Hart (1983: 129): `Whoever hath an absolute authority to interpret any written
or spoken laws, it is he who is truly the Law-giver to all intents and purposes, and not the
person who first wrote or spoke them.'

1



AUTHORITY AND ~NTERPRETATION

and that judicial interpretation, rather than disrupting this trust, is an indis-
pensable means to preserve it.

To reach this conclusion, I will first discuss the contemporary
methodological debate about the proper point of view of legal philosophy.
The origins of this debate lie in Hart's distinction, central to his The Concept
of Law,2 between the internal and the e~cternal points of view; the former
defined as the point of view ofjudges who accept law as binding upon them,
and the latter as the point of view of analytical philosophers who wish to
understand law as a normative, or authoritative, phenomenon. Hart, speaking
from the euternal point of view, thought he could elcplain law's normative
character as constituted by the judge's internal point of view, which he
defined as`a critical reffective attitude towards certain patterns of behavior
as a common standard'.3 The pattern of behavior that, according to Hart,
makes it possible for law to exist as a normative phenomenon is the existence
of a certain agreement among legal officials about what the law is. If legal
ofliciaLs have the required critical reflective attitude towards this practice,
that is, if they consider their own agreement on what the law is as their
common standard for what the law is, i.e. if they accept it as a rule, and not
just a habit, of recognition, then a legal system can be said to exist and have
authority.

In the 1970's and 80's, culminating in Iaw's Empire,4 Ronald Dworkin
attacked the Hartian style of analytical jurisprudence as sterile and
`semantic', keeping itself busy defining words like `law' and `obligation',
but having nothing of interest to say to those who apply the law. According
to Dworkin, legal philosophers should abandon the e~cternal, analytical point
of view, take the same internal posítion as judges, and engage, like them, in
substantive legal reasoning. A legal philosopher, says Dworkin, is but a
judge at a more abstract level and must take the same kind of reflective,
critical (Dworkin would say: interpretive) attitude towards law that, as Hart
rightly noticed, judges have. Dworkin bluntly denies that there are any

z First published in 1961. All references are to the second edition, Hart (1994).
3 Hart (1994: 57).
~ Dworkin (1986).
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~NTRODUCTION

interesting questions to be asked and answered about law as a normative
practice, once one steps outside of the judge's internal point of view. The
external point of view, he believes, can consider law as a historical, social,
or linguisiic practice, but cannot perceive it as normative.

Should Dworkin be right, this study of the relation between authority
and interpretation were yet another example of useless theorizing about the
meaning of words. It does not make any recommendations about how
cases should be decided nor does it wish to do so. It only aims to explain
that judges are bound by law even though they engage, as they must, in
judicial interpretation, hoping thereby to counter skepticism about the
authority of law. Hence, before embarking upon this project, it is incumbent
upon me to prove Dworkin wrong. Doing so will also serve as an introduction
to the difl'erent views on the relationship between authority and interpretation.

In the first two chapters, I will argue that Dworkin's critique of `semantic'
legal theories equally applies to his own `interpretive' legal theory. The
`semantic sting', the disease from which Hart, according to Dworkin, suffers,
is coherent only if understood as the inability to explain law's normative,
i.e. authoritative, character. I will grant Dworkin that Hart suffers from the
`semantic sting' thus understood, but argue that the `interpretive itch', which
has its grip on Dworkin, is but the same flaw.

The main point of chapter I is that Hart's interest in the methodology of
legal philosophy, especially apparent in his inaugural lecture at Oxford, lost
much of its acuteness once he got engaged in a debate with Lon Fuller on
positivism and natural law theory. The Concept ofLaw, which together with
Fuller's The Morality of Laws constitutes the second round of this Hart-
Fuller debate, is more a defense of positivism than the systematic working-
out of a methodology. Because Hart believed that natural law theory would
vindicate if any conceptual relation between law and morality were accepted,
his analysis of some of the key concepts in that book, most importantly the
`internal aspect of rules' and the `rule of recognition', falls short whenever
such a conceptual relation threatens to come into view. Hence, his
commitment to the positivist separation thesis about law and morality, which

S F'vst published in 1964. All references are to the second edition, Fuller (1969).
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AUTHORITYAND ~NTERPRETATION

thesis, I will argue, is untenable, held him back from the kind of value-
neutral, analytical legal philosophy he wanted to pursue.

The Hart-Fuller debate has a central place in my discussion of
methodology for another reason as well, because I will argue in chapter II
that Dworkin's interpretive turn is best seen as a radicalization of Fuller's
theory of interpretation. It was the Hart-Fuller debate that first put forward
the practice of judicial interpretation as a test-case for legal positivism: if
positivism failed to account for interpretation, it could not be an adequate
theory of law. Yet, the Hart-Fuller debate lost its sharp edges once its
participants realized that their interests were fundamentally different: Hart's
were conceptual, Fuller's normative, and they did not go as far as to deny
each other relevance. Dworkin's position is a radicalization of Fuller's,
because he does deny the relevance of conceptual questions. Once put in
this perspective, it also appears that Dworkin's `chain novel' model for legal
interpretation is, even if unwittingly, a more sophisticated version of Fuller's
comparison of legal interpretation with the completion of an unfinished
invention.

But can Dworkin entirely avoid asking the kind of conceptual questions
Hart was interested in? Need he not, in order to have a complete theory of
law, explain what makes law as a normative practice possible? This question
cannot be answered by simply joining the ranks and interpreting the law, as
Dworkin recommends we do, because we may come to experience law's
authority, engage in legal judgment, and still not be able to explain what
makes it possible for us to do so.

As it happens, Dworkin cannot avoid explaining law's possibility. At a
crucial point in Law's Empire, he argues that legal practice cannot get started
without some agreement on what the law is. Dworkin calls this agreement
a`fairly uncontroversial preinterpretive identification of the domain of law'.6
Hart would have called this a rule of recognition. For want of a third
methodological position, Dworkin falls back upon the external point of view
he despises so much, and presents `theoretical agreement' as the social fact

6 Dworlán (1986: 92). It does not matter that Dworkin locates such agreement within the
community of legal philosophers rather than of legal officials since, according to him, legal
philosophy and legal practice are but the same thing.

4



~NTRODUCTION

that makes a normative practice possible. But that is the semantic sting all
over again. If Dworkin is right to reject Hart's agreement-based explanation
of normativity, as I believe he is, then his own `preinterpretive' version of it
must also be wrong.

To explain the possibility of law as a normative practice requires a
methodological point of view that can perceive law as a normative practice,
without thereby accepting law's authority. Such a point of view is neither
external nor internal, and uses normative language without making normative
judgments. Notv~ithstanding Dworkin's protestations, this point of view is
perfectly possible. As I will explain in chapter III, it is the `detached point
of view' developed by Joseph Raz, Hart's most rigorously analytical pupil.

The detached point of view studies law as a form of practical reasoning, and
is committed neither to positivism (although Raz, undeniably, calls himself
a positivist) nor to natural law theory. It is committed to methodological
purity only, and wants to study norms as norms.

The detached point of view makes no empirical statements concerning
people's beliefs about what ought to be done according to law, nor morally
committed statements about what ought to be done from a point of view that
accepts the law as normative, but detached statements about what ought to
be done if law were normative. Raz could not have developed the concept
of a detached point of view if not for his ongoing engagement with Hans
Kelsen's pure theory. In fact, Raz's detached point of view provides the
`missing link' between Anglo-American analytical jurisprudence and
Kelsen's pure theory, bringing back to mind Kelsen's own assertion that
`the pure theory of law tries to carry on the method of analytical jurisprudence
more consistently than Austin and his followers.'7

Hart, being one of Austin's followers, had long been puzzled by Kelsen's
statement quoted in the previous paragraph, since he was unable to
understand what kind of `purity' Kelsen was heading for. Chapter III begins
with a reconstruction of what little there has been of a Hart-KeLsen debate
- mainly consisting of one public meeting at Berkeley of which we have
Hart's entertaining account. This serves the double purpose of showing
how earnestly Hart attempted to understand so different a philosophical

~
Kelsen (1961: m).
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tradition as the one he was coming from, and of preparing the ground for
Raz's methodological improvement of Hart's position.

Many years later, when looking back upon their one-time encounter in
Berkeley, Hart thought to fmally understand that Raz's detached point of
view is identical to the hermeneutic point of view, defended by another of
Hart's former students, Neil MacCormick, and that this `detached-
hermeneutic' point of view must also have been the point of view of Kelsen's
pure theory. Chapter III hopes to make clear that Hart's identification of
the detached with the hermeneutic point of view demonstrates yet again his
misunderstanding of the status of analytical jurisprudence, a
misunderstanding that Dworkin has made the foundation of his interpretive
theory of law.

AUTHORITY AND ~NTERPRETATION

Having preserved the possibility of the detached point of view and thus of
analytical jurisprudence, we can turn to the problem of the relationship
between authority and interpretation. As has already become clear in chapter
III, law is different from other systems of practical reasoning in that it
claims to have authority. That is to say, the reasons for action that law
provides are claimed to be different from moral reasons in that they are
reasons not to act upon the balance of reasons, but to act directly upon
authority.

According to Raz, if law necessarily claims authority, it must be capable
of having the authority it claims; meaning that law must be such that people
can apply its rules without having to engage in substantive reasoning about
the reasons that underlie those rules. This is Raz's highly controversial
`sources thesis' which commits him to some version of the Hartian distinction
between easy and hard cases; easy cases being those standard situations
in which the rule can simply be applied without looking at its underlying
reasons, and hard cases being those in which the law must first be interpreted
to determine whether it should be applied to the situation at hand. If Raz
can show that, in easy cases at least, law is capable of having the authority

6



~NTRODUCTION

it claims, he will have explained the possibility of law. Hard cases can then
be understood as exceptions in which judges have discretion to use extra-
legal considerations because of the inevitable vagueness of (legal) language
and the unpredictable variety of future events and human actions.

The Hart-Fuller debate is again the starting point of the analysis, more
particularly Fuller's remark that Hart's theory of interpretation is based
upon a`picture theory of language' and confuses normative with descriptive
`language-games'. The quoted terminology is taken from Ludwig
Wittgenstein's later philosophy of language, in which Wittgenstein attacks
his own earlier tendency to analyze all the different uses of language on the
model of true or false statements about reality. In the Philosophical
Investigattions,8 Wittgenstein shows that a normative practice like following
a simple rule of addition appears paradoxical when rules are analyzed as
true or false propositions. The reason being, that the truth of a proposition
does not depend on a person's belief in its truth, whereas the validity of a
rule depends upon a person's personal commitment to its validity.

From the external point of view, law's appeal to authority is easily criticized
as disguising law's use of force. From the internal point of view, law's
appeal to authority appears justified because the internal point ofview accepts
the law as morally valid. From the detached point of view, however, both
the external and the internal point of view can be seen to exist at one and
the same time, with respect to the same legal system. The detached point
of view must therefore conclude that law does not have, or fail to have,
authority because of its moral, or immoral, content, but that law's authority
is relative to a point of view. Only for those who are willing to take the
internal point of view and accept law's authority, does law have the authority
it claims to have.

Bert van Roermund's comparison of legal rules with rules of perspective
will help me to explain that the free and subjective decision to take the
internal, committed, point ofview, and not the conventional nature of language
as Hart had claimed, is what makes the normative language game of law
possible9. I will also claim that this initial decision would be morally
unacceptable if not for a person's attributing to law a promise to be just. In

9
Wittgenstein (1958), henceforward PI.

9 Van Roermund (1997).
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the moral space that opens up between law's claim to authority and law's
promise of justice lies the opportunity, obligation even, to interpret, and
thereby improve, the law.

Law's self-image is that of an instrument of justice whose authority is
unproblematic because justice will always be its result. From the detached
point of view, however, it can be seen that whether law is an instrument of

justice or not depends on whether law's promise of justice is fulfilled by the
decisions that are made in the name of law. These are not just the decisions
made by judges: any person who invokes the law to argue for a particular
solution of a social problem has an opportunity to make law an instrument
of either justice or injustice. But of course, judicial decisions have an
institutionally protected claim to authority and can, if not voluntarily respected,
be imposed by force. Hence, theirs is a special responsibility to make
justice come about. Judicial interpretation, from the detached point of view,
is the attempt to make law fulfill its promise of justice: not just to the judge
or to the parties concerned, but to the people at large upon whose trust in

law's promise of justice the authority of law depends.
In the epilogue, I discuss Planned Parenthood v. Casey,~o a fairly recent

American Supreme Court case about a woman's freedom to choose an

abortion. The main question before the Court was whether Roe v. Wadet~ ,
the landmark decision that established a woman's right to have an abortion,
should be overruled or not. The plurality opinion contains a lengthy analysis
of the authority of law and the authority of the Court, resulting in a vision of

the Court as a moral agent whose duty it is to uphold and re-enforce the
bond of trust that exists between the people and their Constitution. In sharp

contrast with the plurality's elevated view of the judiciary stands Justice

Scalia's characterization of judges as power-seeking individuals who need

a formalist theory of interpretation to be kept in bounds. Whereas the

plurality's model judge is a person that the people can identify with, Scalia's
judge comes closer to being the people's enemy. As a result, Scalia has no

moral stature to command the people's trust in law. In contrast, the plurality

~a 112 S.Ct. 2791 (1992).
~~ 93 S.Ct. 705 (1973).
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not only invites the people's trust in law by their dignified way of speaking,
but sets the example by re-affirming Roe against any moral reservations
they themselves may have.

The plurality's reaffirmation of Roe comes with a reinterpretation of
Roe's central holding; not with the aim of determining or discovering what
Roe really means, or what `liberty' in the Fourteenth Amendment really
means, which would be Dworkin's understanding of interpretation. The
aim of the plurality's reinterpretation is to repair Roe's deficiencíes as a
legal decision, which have caused damage to the national unity that a
Constitution is meant to install and preserve. The final authority for the
plurality's decision is the Constitution, not the plurality's interpretation of
the Constitution, because the Constitution, not the Supreme Court, is the
locus of the American people's aspirations to be a unified people governed
by law.

9
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ÍHE SEMANTIC STING

A NEw Dis~asE...

In the first chapter of Law's Empire, Ronald Dworkin claims to have

discovered a new disease. It is called the Semantic Sting and has infected

many a legal philosopher before him. The Semantic Sting makes its victims

believe that there must be some shared criteria for using the word `law' for

meaningful debate about law to be possible. Semantic theorists, says

Dworkin, believe that in the absence of such criteria debates about law are

as silly as debates about banks, when one party means financial banks and

the other the banks of a river. These philosophers see it as their task to

define those criteria, so as to make sure that legal practice does not

degenerate into a comedy of errors.`
The main symptom of this disease is a peculiar itchiness in the

presence of theoretical disagreement about law. Theoretical disagreement,
according to Dworkin, is precisely what semantic theorists cannot
acknowledge, namely disagreement about the criteria for what law is.

- Dworkin (1986: 31f~.
2 Id. at 6ff.
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Semantic theorists deny the existence of such disagreement, or explain it in
an unsatisfactory way. For instance, they say that lawyers who have such
disagreements are just pretending, perhaps for some obscure political
reasons of their own. Or, that such disagreement is not about the criteria
themselves, but about whether they are fulfilled or not in a particular case.
Such disagreement would occur in borderline or hard cases only, as when
two people disagree whether a pamphlet qualifies as a book or not. It
certainly would not happen with regard to a novel by Jane Austin, which
would count as a core or easy case. Dworkin objects to these explanations
that, fust of all, there is no good reason not to take lawyers on their word;
and secondly, that theoretical disagreement is at the core of legal practice,
not at its fringes. It stands for the ongoing debate about the purpose and
value of law, which is at stake in every legal judgment. On this important
subject, semantic theorists who occupy themselves with the meaning of the
word `law' would have nothing of interest to say.3

The cure Dworkin recommends is to take an interpretive attitude towards
law. This is the attitude of the participants of the legal practice, in particular
judges, who are committed to making the existing law the best it can be,
according to some moral or political theory. To fulfill this task, judges must
answer both the descriptive question: `What is the existing law?' as well as
the normative question: `What would make the existing law the best it can
be?'4 Dworkin argues that these two questions are not separable, but that
`making the law the best it can be' amounts to discovering the law `as it
really is'. From literary theory, he borrows the idea of `constructive
interpretation' which makes the reader, not the author, the central figure in
the interpretation of a text. Dworkin then describes three `constructive'
theories of legal interpretation that `discover the law as the best it can be',
according to three different moral and political theories.

These constructive theories have in common that they all take the purpose
of law to be to regulate and justify state coercion.5 The first, conventionalism,

3 Id. at 37ff.
4 These two questions cover the two dimensions along which a judicial decision must be

measured: the dimension of `fit' and the dimension of `justification'. Id. at 65-8.
5 !d. at 92-3.
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is the interpretive counteipart of semantic legal positivism. Its main moral and
political value is certainty about, and predictability of, the use of state
coercion. Judges who accept this as`the best law can be', recognize as law
only what has been adopted by established legal conventions, such as

legislation and common law.b The second, legal pragmatism, is the

interpretive counterpart of semantic legal realism. Its main moral and

political value is the general good of the community. Pragmatist judges,

trying to make the law the best it can be, interpret law as justifying state
coercion that has beneficial results for the community as a whole.7 Finally,
Dworkin's own interpretive theory, law as integrity, is the interpretive

counterpart of semantic natural law theory.a Its main moral and political

value is justice, defined as an attitude of equal respect for each person.
Judges who favor law as integrity should see to it that law justifies state

coercion onl~ in order to assure equal respect for all members of the political

community.
Whatever their comparative merits, all three have the virtue of being

free from semantic infection, because none claims to be a general, purely
descriptive, theory about the meaning of the word `law'. Of course, one

would like to meet one of those poor philosophers who do consider the
meaning of words so all-important; if only to make sure that they really
exist. Although many would qualify - Dworkin's illness does not

discriminate between natttral law theorists, legal positivists, and legal realists
- the obvious candidate is the English positivist H.L.A. Hart. For one
thing, Hart has always been Dworkin's main target, being both Dworkin's
predecessor at Oxford and the most celebrated Anglo-American legal theorist

b Id. at 114ff.
7Id. at 151ff.
8 Perhaps Dworkin would still wish to deny this as he did in the past, although in his most

recent book Freedom's Law (1996) he seems content to be called a natural lawyer. In any
case, it would be rather unbalanced if of the three `classic' semantic theories that appear in
the first chapter of Law's Empire - legal positivism, natural law theory, and legal realism -
natural law theory would be the only one that does not reappeaz in interpretive form.

9 Dworkin (1986: 176ff.)
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of his time. And for another thing, Hart accepted Dworkin's challenge and
took the trouble of responding to it.to

At first sight, the semantic case against Hart seems a difficult one to
make. Did not Hart himself in his Oxford inaugural lecture criticize the
e~sting analytical jurisprudence as the `growth of theory on the back of
definition'?11 And did not he on that same occasion e~cpress his interest in
law as a social practice, not in defmitions of the word `law'? Nevertheless,
Hart did believe that a better understanding of the (legal) world can be
reached through careful study of the language that is used when thinking
about, and playing a part in, that world. Not by defining legal concepts
such as `corporation' in terms of their fictive factual counterparts, but by
characterizing their function in the operation of the legal system. Hence,
his famous claim that his main jurisprudential work The Concept of La,w is
both an essay in analytical juri.sprudence `which may well be said to be
about the meaning of words', and `an essay in descriptive sociology; for the
suggestion that ~tquiries into the meanings of words merely throw light on
words is false.'

Tucked away in a footnote, Dworkin brieffy considers the possibility
that Hart might not be interested in the meaning of words, but in identifying
the salient characteristics of law as a social practice. He finds that this
contrast itself is a misunderstanding, since the most salient aspect of the
legal practice is that participants disagree about the sense, or meaning, of
propositions of law. Old fashioned analytical theories which had been the
target of Hart's criticism eacplained this feature by giving definitions of the
word `law'; more modern analytical philosophers such as Hart himself, by
listing the truth conditions of legal propositions. Both methods however,
Dworkin claims, amount to the same thing. they are useless semantic theories

]3
that deny the existence of theoretical disagreement. Dworkin's attack is,

~o
Hart's first comment was based on excerpts from an eazly draft of Law's Empire, and was
published in Gavison (1987). When Hart died in 1992, he left an unfinished manuscript
that, in the opinion of the editors, contained Hart's considered response to Dworlán. It was

11 published as the Postscript to the second edition of The Concept ofLaw in Hart (1994).
Hart (1983: 25).
Hart (1994: v).

13
Dworkin (1986: 418-9 n. 29).
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therefore, best understood as turning Hart's own critique of analytical

jurisprudence against himself. The only useful legal theories, according to

Dworkin, are `interpretive of a particular stage of a historically developing

practice.'14 Jurisprudence is `the general part of adjudication, silent prologue

to any decision at law', so that `no firm line divides jurisprudence from
is

adjudication or any other aspect of legal practice.
Interestingly, Dworkin was not the first to make this double move of

confronting Hart with his own critique and then blurring the lines between

jurisprudence and adjudication. Edgar Bodenheimer before him had

understood Hart's inaugural lecture as the swan song of analytical

jurisprudence, and not as an attempt, as Hart had certainly meant it to be,

to rejuvenate the genre. He ridiculed Hart's suggestion to replace

`definitions' by `explanations' as similar to `substituting a Columbia
Encyclopedia of legal terms for a Webster Dictionary of legal definitions'.

Instead, Hart should have drawn the consequences of his own critique,

abandon the `barren path' of formal analysis, and study the `positive instances

in which the courts have ascribed legal significance to [a] concept'. Analytical
jurisprudence will then become fused with positive law, and lose its relevance

16
as a separate discipline.

In his characteristic gentlemanlike manner, Hart replied that

Bodenheimer had `innocently misquoted, misstated or misunderstood' him,
mainly as a result of confusing `law' and `legal concepts' on the one hand
with `theories of law' and `definitions of legal concepts' on the other.17 He

says that, although Bodenheimer is no doubt right to say that `law is [not] a

self-contained science which does not need the assistance of other social

disciplines for its proper functioning', that does not yet mean that there
cannot be a legal theory that is pure of ethical or sociological considerations.
Such a theory is not exclusive of other forms of jurisprudence, but has an
important task of its own: to increase the understanding of legal concepts as

different from descriptive concepts, especially in their relation to reality.

" Id. at 102.
is

Id. at 90.
16 Bodenheimer (1956: 1080 fS.).
„

Hart (1957: 954).
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This task it must fulfill by studying the particular conteact in which legal
concepts are used, which is the context of the enunciation and application of
rules.18 Hence, the relation between rules and reality, or between norm
and fact, is the subject of legal theory. This is not the same as the study
and application of positive law, since lawyers may very well use legal concepts
correctly without understanding the nature of their relation to reality.

Hart uses this same argument in his first reply to Dworkin. He rejects
the characterization of legal theory as `the general part of adjudication',
and still sees an important role for a descriptive, analytical jurisprudence of
the social phenomenon that is law. Such jurisprudence must answer questions
like: `What are rules? How do they differ from habits? How are legal rules
related to moral rules?' These are the same questions Hart tried to answer
in The Concept ofLaw, and he admits that they still await satisfactory answers.
Nevertheless, he insists that they are not normative questions, nor to be
answered by the practitioners of law. On the contrary: the analysis of a social
practice requires a certain detachment of it, not a committed involvement in it.
Hart does not respond directly to the Semantic Sting, perhaps because it was
not yet fully stated by Dworkin at the time. But it is apparent from the rest of
his comments that he does not consider himself in the business of defining the
meaning of the word `law', but as trying to analyze the salient features of the
social phenomenon that goes by the name `law'.

In his second reply, the posthumously published Postscript to the second
edition of The Concept of Law, Hart pays more detailed attention to the
Semantic Sting. He goes a long way conceding to Dworkin that the legal
practice might be best understood as an interpretive practice, and that law
as integrity might indeed be the interpretive criterion that fits best with
what judges do. But he objects to Dworkin's claim that the place for non-
interpretive theories is very limited, for having nothing of interest to say
about the `problem of sense'.19 Since `sense' is just another word for
`meaning', and meaning is what semantic theories are supposed to be

1e `But in fact the language involved in the enunciation and application of rules constitutes a
special segment of human discourse with special features which lead to confusion if neglected.
Of this type of discourse the law is one very complex example.' Hart (1983: 26).

t9 Dworkin (1987: 19).
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preoccupied with, this is a rather paradoxical claim anyway. But presumably
Dworkin intends to distinguish between the meaning of the word `law' which

is the (uninteresting) subject of semantic theories, and the meaning of

propositions of law - what makes those propositions true or false - which is

the subject of judicial decision making and interpretive theories. Hart righdy
points out that propositions of law are statements of what the law permits or
requires in a particular case. Hence, they are normative statements about
what people ought to do according to law, not the kind of theoretical

statements about what distinguishes law from other social practices that he

is interested in making. The real puzzle for Hart is why Dworkin thinks that
zo

there is an inherent conflict between such different enterprises.
Hart finds the answer to this puzzle in Dworkin's conviction that descriptive

legal theories, which are undertaken from the external point of view, cannot

account for disagreement about the proper application of law among those
who have the internal point of view.2' Thus, the Semantic Sting leads back
to more familiar ground. For it was Hart himselfwho introduced the internal

and the external points of view as key notions in his analysis. In order to

appreciate the merits of Dworkin's methodological objectíon to analytical
jurisprudence, we must therefore turn to a more detailed study of Hart's
methodology.

...OR AN OLD PROBLEM: FOSITIVISM VERSUS NATURAL LAW ÍHEORY

As Hart made clear in his debate with Bodenheimer, his critique of the
`growth of theory on the back of definition' should not be understood as a
post-mortem of analytical jurisprudence. On the contrary, it was his ambition
to develop a new methodology for defining legal concepts, which promised

to be a functional and contextual approach. Questions like: `What is a
right?' would in the kind of jurisprudence he favored be replaced by: `In
what contexts, and for what purposes, is the word `right' used?'

Za Hart (1994: 243-4).
21ld. at 242.
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Hart's work took a somewhat different turn after he had delivered the
Holmes lecture at Harvard, because it enveloped him in what would gain
fame as the Hart-Fuller debate on positivism and natural law theory. In this
lecture, published in 1958 as Positivism and the Separation of Iaw and
Morals, Hart took up the old problem that divides legal positivists and
natural law theorists: the nature of the relation between law and morality.
The Hart-Fuller debate that grew out of it will be discussed in more detail
in chapter II, because I think it provides a useful introduction to the
interpretive theory of Dworkin. I hope then to make clear that it is not so
much a debate between a positivist and a natural law theorist, as Hart and
Fuller certainly thought it was, but an attempt to discover the meaning of
those terms.

The Holmes-lecture is of interest for the methodological question that I
am concerned with in this chapter for its arguments against the American
legal realists. These `skeptics', as Hart calls them, have challenged the
positivist separation of law and morality in a rather different way than natu-
ral law theorists, by drawing attention to the inherent indeterminacy of
language. The realists claim that because of this indeterminacy there will
always be fact situations that do not fall squarely under one legal concept or
another. As a result, the application of rules to fact situations cannot be a
matter of logical deduction, but must always contain an element ofsubjective
decision making or `interpretation'. The more radical skeptics have concluded
from this lack of logical rigor that adjudication is irrational and merely
subjective. The more temperate among them have looked for other than
strictly logical criteria to evaluate the rationality of legal judgments. Such
criteria are Iikely to be found in the value that legal judgments have according
to some moral or political theory. Although this seems to establish some
kind of connection between law and morality, it does not yet pose a threat to
the positivist separation thesis. Positivists like Bentham and Austin were
moralists themselves. They criticized the rationality and acceptability of
positive law from a utilitarian perspective without, however, denying immoral
law its status as law. In order to establish a connection between law and
morality that refutes positivism, legal realists must argue that the moral or
political criteria for the rationality of law are themselves somehow part of
the law. Hart gives us an early glimpse of Dworkin's position many years
later, when he summarizes the realist position as follows:

18
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This restatement of the point would have the following consequence:
instead ofsaying that the recurrence of penumbral questions shows us
that legal rules are essentially incomplete, and that, when they fail to
determine decisions, judges must legislate and so exercise a creative
choice between alternatives, we shall say that the social policies which
guide the judges' choice are in a sense there for them to discover; the
judges are only `drawing out' of the rule what, if it is properly
understood, is `latent' within it. To call this judicial legislation is to
obscure some essential continuity between the clear cases of the rule's
application and the penumbral questions.

It is perhaps surprising that Hart did not challenge the notion of
`indeterminacy' itself as an example of the theoretical mistake against which

his own inaugural lecture was directed: namely, the idea that legal concepts
describe real phenomena. For what else does the indeterminacy of language,
as he describes it, mean but the failure to provide a perfect description of
the world? And not only that: Hart's solution to the problem of indeterminacy
only increases this suggestion. For after introducing the now famous example
of `No vehicles in the park', he writes:

Ifwe are to communicate with each other at all, and if, as in the most
elementary form of law, we are to express our intentions that a certain
type of behavior be regulated by rules, then the general words we use
- like `vehicle' in the case I consider - must have some standard
instance in which no doubts are felt about its appGcation. There must
be a core of settled meaning, but there will be, as well, a penumbra of
debatable cases in which words are neither obviously applicable nor
obviously ruled out. These cases will have some features in common
with the standard case; they will lack others or be accompanied by

23
features not present in the standard case.

Without realizing it, Hart is now trying to answer the question `What is a
vehicle?' which is precisely what he had hoped to avoid.

Lon Fuller, Hart's opponent, noticed the difference between Hart's
`brilliant inaugural address' in which `the most important point made is that

22
Hart (1983: 69).z3
Id. at 63.
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terms like "rule", "right", and "legal person" cannot be defined by pointing
to corresponding things or actions in the external world, but can only be
understood in terms of the function performed by them in the lazger system',
and the Holmes' lecture in which `Professor Hart seems nowhere to recognize
that a rule or statute has a structural or systematic quality that reffects itself
in some measure into the meaning of every principal term in it.'24 Fuller
even accused Hart of subscribing to the `pointer theory of language', and of
ignoring the context dependence of ineaning as stressed by Ludwig
Wittgenstein.25 Much later, Hart came to accept Fuller's critique of his
theory of interpretation as justified. He acknowledged that `the question
whether a rule applies or does not apply to some particulaz situation of fact
is not the same as the question whether according to the settled conventions
of language this is determined or left open by the words of that rule.'26 But
in The Concept of law, published ín 1961, the idea that rules have a`hard
core of ineaning' still plays an important role.

In the first chapter of The Concept ofLaw, Hart tries to make good on his
promise to develop a new methodology for analytical jurisprudence. He
first comments upon the apparent difficulty of giving a satisfactory definition
of law. He then identifies three reasons why, despite this difficulty, the
need for a definition continues to be felt. First of all, this is because the
subjects of law want to know the difference between being obliged by a
gunman to hand over their money and having a legal obligation to pay taxes
to the state. Secondly, they want to be able to distinguish between legal
and moral obligations, especially in situations in which these seem to conflict.
And thirdly, they want to understand how legal rules determine their and
other people's behavior, especially the behavior of judges who apply the
rules. These three questions highlight different aspects of law, and are too
complex to be answered by one set of necessary and sufficient characteristics.
They need to be approached through a more circumvent method for which
Hart uses Wittgenstein's idea of `family resemblance'. For even if the
social phenomenon of law cannot be defined in one sentence, that does not

z4
Fuller (1958: 668 n. 40).

~J Id. at 668-9.26
Hart (1983: 7-8).
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mean that there are no common features that can be seen to run through the

`family' of systems of law. If these features can be isolated, an important

step will have been made towards answering the three questions that all
z7

legal systems invoke.
The declared purpose of The Concept of Law is not to define law, not

even by isolating a set of family resemblances, but to provide an `improved

analysis of the distinctive structure of a municipal legal system and a better

understanding of the resemblances and differences of law, coercion, and

morality, as types of social phenomena.'28 But that is not all. The Concept

ofLaw is also a defense of the separation thesis and thus of legal positivism,

the main theme of the Hart-Fuller debate. I believe that, starting with this

debate, Hart's interest and sensitivity for problems of inethodology became

overshadowed by his attachment to the separation thesis. The three

questions: `How does law differ from and how is it related to orders backed

by threats? How does legal obligation differ from, and how is it related to,

moral obligation? What are rules and to what extent is law an affair of
rules?'29 , are no doubt helpful clarifications of the original question: `What
is law?' but not the outcomes of a new contextual and functional approach

as promised in his inaugural lecture. Rather, they provide helpful starters

for a defense of legal positivism.
Hart used the first question as an invitation to dedicate three chapters to

John Austin's positivist command-theory, with the argument that its errors

are a better pointer to the truth than those of natural law theory.30 The

second question provided the natural framework for a defense of the
separation thesis.31 The third question, concerning the nature of rules, was
potentially less contaminated by the controversy about positivism and natu-
ral law theory, since both Hart and Fuller considered law to be `the enterprise

27 Hart (1994: 15-6).
28 !d. at 17.
191d. at 13.
30 Id. at 16-7. Chapters II-N aze dedicated to Austin's work.
31 Chapters VIII and IX aze concerned with the relations between law and morality.
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of subjecting human conduct to the governance of rules'.32 If anywhere, it
is in Hart's concept of a rule that methodological innovations should be
expected.

NORM AND FACT

The concept ofa rule already appears in Hart's discussion of the first question,
concerning the difference between law and orders backed by threats.
According to John Austin - or Hart's representation of Austin33 - the laws
ofa community are general orders backed by threats, issued by the supreme
sovereign who is habitually obeyed by its subjects and not himself in the
habit of obeying the orders of someone else. Hart's objection against this
defnition is, first of all, that it does not distinguish between the force of the
gunman and the authority of the state. Secondly, it obscures the different
functions of law, one of which is to confer powers rather than impose duties.
Thirdly, Austin's sovereign has a position outside and above the legal system,
whereas it is typical for modern legal systems that even the highest legislative
body is bound by its own laws. Fourthly, Austin's defuution cannot account
for customary law since customs are, by definition, not issued by the
legislator. Finally, the presence of a habit of obedience as the criterion for
the existence of the sovereign and thus of the legal system itself is insufficient
to account for the continuity of legislative power by a succession of different

32
Fuller (1969: 122). See Hart (1994: 249): `I think it quite vain to seek any more specific
purpose which law as such serves beyond providing guides to human conduct and standards
of criticism of such conduct.' Chapters V-VII, that is, the heart of the book, are dedicated
to the analysis of rules.33
Robert Moles has forcefully argued that Hart's presentation and critique of Austin have
been `entirely misleading', for one thing because of its emphasis on, and endorsement of,
Austin's assumed separation of law and morality. Moles explains that Austin took a much
more subtle position towards the relation between law and morality. Though he insísted on
distinguishing between what the law is and what it ought to be for the sake of conceptual
clarity, he recognized that law is a moral phenomenon if looked at from a moral point of
view. Moles (1987 passim). Although I will leave Austin aside, my critique of the separation
thesis as defended by Hart will reach the same conclusion.
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legislators, as well as the persistence of laws whose original legislator has
perished. Although it is certainly true that without a minimum of actual
obedience a legal system cannot be said to exist, a temporary lapse in the
habit of obedience should not be the immediate cause of a discontinuity in
the existence of a legal system.34

Central in Hart's solution to all these problems is the notion of a social
rule. Social rules, like habits, are social practices that can be described by
an external observer. Social rules differ from habits though, in that they
have an `internal aspect'. This internal aspect is the critical reffective attitude
of the participants in a practice towards that practice as a standard for their
own and other people's behavior.35 Social rules create obligations, whereas
habits do not The order of a gunman may be habitually obeyed in one's
own best interest, but not because there is an obligation to do so. The
victim of a gunman who refuses to give his money may be unwise, but
cannot be reproached for his disobedience. The offender of a criminal law
on the other hand, or the person in breach of a contract, can be criticized
precisely for having violated a rule of law which he had an obligation to
obey. Importantly, the existence of rules is not interrupted by a temporary
lapse in the habit of obedience, so that the continuity and persistence of law
is explained.

Hart distinguishes two kinds of rules to account for two different functions
of law. Primary rules impose duties upon the legal subjects, whereas
secondary rules confer legislative and executive powers to both citizens
and officials of the state.3ó These legal powers are not unlimited, but
constrained by procedural andlor substantive requirements that are
themselves defined by, and included in, the secondary rules. Thus, Hart
hopes to explain the limited and self-binding character of legal powers,
which he considers a characteristic feature of modern law.

However, can the foundation of a legal system, that is the very fust act of
its creation before which there was no law, itself be coherently understood
as bound by law? Is not a brute fact like an Austinian order required to get

34
Hart (1994: 50ff.).3s
!d. at 89-90.

36 Id. at 94ff.
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the normative game of law started? Hart wants to avoid this conclusion, as
is clear from his objection against the `legally illimitable status of the supreme
lawgiver' in Austin's theory.37 His solution is to replace the supreme
sovereign by a rule which he calls the supreme rule of recognition. This
rule of recognition is the most important secondary rule, without which a
full-grown legal system cannot properly be said to exist.38 Its function is to
identify all primary and secondary rules of the legal system, including
customary rules. However, this is not all the rule of recognition is supposed
to do. The rule of recognition is also the highest rule of the legal system,
from which all other rules derive their binding force. The rule of recognition,
being the highest rule, is the only rule that cannot be so derived.39

Hart's formulation of the doctrine of the rule of recognition is obviously
indebted to Hans Kelsen's concept of the Grundnorm. Kelsen, more than
anyone else, has emphasized that the existence of norms can only be derived
Gom other norms, not from e~ásting states of affairs. The resulting hierarchy
of norms, derived from higher norms, themselves derived from even higher
norms, cannot culminate in a`highest norm', since by defmition no such
thing as a`highest norm' can exist. Even so, Kelsen thought that the scientific
study of normative systems such as law requires the idea of a`highest
norm', to identify and distinguish one normative system from the other.
The Grundnorm or basic norm is the scientific presumption that such a`highest
norm' is valid and thus exists. Over the time span of his career, Kelsen has
called the basic norm a hypothesis, a presupposition, and even a fiction. As
I understand it, Kelsen's point is not that the `highest norm' is a hypothesis,
presupposition, or a fiction, but that the `highest norm' is that which the
basic norm is a hypothesis, presupposition or fiction about. In other words,
the basic norm is a purely formal requirement that makes it possible to
conceptualize law as a normative phenomenon, whereas the `highest norm'

37 !d. at 51.
381d. at 94.39

Id. at 107: `[the rule of recognition~ is unlike [other secondary rules of the legal system) in
that there is no rule providing criteria for the assessment of its own legal validity.'
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is a rule whose content may be different for different people and makes it
possible for them to obey and apply the law,4o

Hart's rule of recognition fulfills the functions of both basic norm and
`highest norm'. It is not only the means to identify all the primary and
secondary rules that belong to a legal system, but also the normative
foundation of that system. It is both rule of validation and rule of identification,
both law and theory of law.41 This throws a new light on Hart's critique of
Bodenheimer. For if Bodenheimer confused `law' and `legal theory', Hart
did exacdy the same.42

Hart proposes to define the rule of recognition as a social rule, thus
allowing for one crucial exception to Kelsen's strict separation of norm and
fact in the hierarchy of rules. As a social rule, the rule of recogrution has an
external and an internal aspect. In its external aspect, it can be described
from the external point of view as `a complex, but normally concordant,

practice of the courts, officials, and private persons in identifying the law by43
reference to certain criteria.' In its internal aspect, the rule of recognition
is applied by the legal officials as a critical standard for the validation of

40 Admittedly, the distinction between `highest norm' and basic norm or Grundnorm relied
upon here cannot be found so neatly in the work of Kelsen. He uses Grundnorm to indicate
both, and it is uncleaz whether the Grundnorm should be understood as part of the legal
system or as the founding postulate of normative science. An enlightening discussion of the
manifold formulations of the Grundnorm in Kelsen's work can be found in Paulson (1993).
Paulson narrows these down to three different conceptions of the Grundnorm, meant for
three different groups of addressees: the dynamic conception grants the legislator its legislative
authority; the static conception allows the normative scientist to know and study law as a
system of norms; and, finally, the normative conception justifies the legal subject's willingness
to obey legal authorities. Paulson (1993: 71 ff.) What I have called the basic norm of legal
science versus the `highest norm' of the legal system compares to, respectively, Paulson's
static conception of the Grundnorm on the one hand, and a combination of his dynamic
and normative conceptions on the other.

41 I adopt Coleman's terminology, who has done most of the work in unraveling the different
functions of the rule of recognition. See, in particular, Coleman (1982) and Coleman
(1996). [ will from now on use the terms `rule of identification' and `rule of validation'
where helpful.4Z
As, possibly, did Kelsen. See footnote 40.43
Hart (1994: 110).
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law.44 It therefore depends on one's own position as either an observer of,
or a participant in, the legal practice, whether the rule of recognition eaàsts
as fact or as norm, and whether its function is to identify or to validate the
law.

45

For Hart, his achievement in comparison to Austin's theory is that he
has replaced the `legally illimitable sovereign' with the participants in the
legal practice, often understood to be the members of the highest court.
Whether these judges are themselves `legally illimitable', because only
bound by the law they themselves validate as binding upon them, remains
a central question of constitutional theory, particularly in the United States.

POSITIVE LAW AND FOSITIVE MORALITY

Hart's second question, concerning the differences and relations between
legal and moral obligations, is shorthand for two different problems: the
relation between law and critical morality on the one hand and between law
and positive morality on the other. 46 The former has already been discussed
as the `old problem' of legal theory, because it is the question whether the
content of law necessarily has moral value. New in The Concept of Law,
compared with his initial treatment of the subject, is Hart's acceptance of a
minimum content of natural law. This minimal natural law contains those
norms that can be found in all societies and all legal systems, because they
protect the fundamental value of survival that all human beings by nature
share. In them, law, critical morality, and positive morality overlap.
Nevertheless, Hart is unwilling to say that the minimum content of natural
law establishes a necessary connection between law and critical morality,

44
Id. at 112.

45
!d. at 110.

46
Moles (1987: 107) righdy notes that, in The Concept of Law, Hart did not yet distinguish

between positive and critical morality, as he would in his later Law, Lióerty and MoralUy

(1963). As a result, chapters VIII and IX of The Concept ofLaw form the least convincing

part of the book. What follows in the mainteut is my somewhat `constructive interpretation'

of these chapters, as if they already use the distinction between positive and critical morality.
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for the reason that human beings could have been, or might suddenly become,
different creatures who do not have survival as their natural end.~' Whether
survival is indeed the natural end of human beings is doubtful and Hart's
own reluctance to call it a necessary end does not help to make his case. In
short, the minimum content of natural law remains a foreign element in
Hart's positivist theory.

The latter problem, as said, concerns the relation between law and
positive morality. That is, between the norms that together form the legal
system and the norms that are actually accepted in society or parts thereof,
but that are not necessarily part of the law. As might be expected against
the background of his methodology, Hart declines to give a definition of
`positive morality', though identifies the following four features as more
characteristic for positive morality than for law. First of all, moral norms
have a special importance which legal rules do not always have. They may
require personal sacrifices, are enforced by social pressure, and protect the
vital interests of people. Secondly, unlike legal rules, moral rules cannot
deliberately be enacted or changed because they are carried by tradition.
Thirdly, the unintentional violation of a moral obligation is not morally
blameworthy, whereas a legal liability can be established by guiltless,
unintentional behavior. And finally, legal pressure typically takes the form
of threats of punishment, whereas moral pressure appeals to respect for the
rules themselves. None of these distinctions, though there might be some
truth in all of them, amounts to a conceptual distinction between law and
positive morality, nor were they so intended.48

However, Hart makes a much more poignant observation about the
relation between law and positive morality when he says that law and positive
morality are not yet distinguishable in primitive societies which have primary
rules only.49 Such societies have no procedures to authoritatively determi-
ne which are the valid rules of society, so that its members remain uncertain
about the extent of their obligations. Its rules are static, their execution

al
Hart (1994: 192).

48 !d. at 168.
a9ld. at 91-4.
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unorganized and inefficient. 5econdary rules are meant to cure these
problems. They mark the transition from a pre-legal to a legal world, and
only in a legal world can the distinction between law and positive morality

come into being. The rule of recognition authoritatively identifies the rules
that belong to the legal system, thus ending the uncertainty which primary
rules will be enforced. The secondary rules of change and adjudication
create legislative and executive institutions to create, change and execute

the law. Though Hart fails to say so explicitly, it is precisely its systematic
and institutional character that distinguishes law from positive morality and

that a theory of law must account for.

ÍHE CONCEPT OF A SOCIAL RULE

The concept of a social rule has already figured prominently in Hart's
discussion of the normativity of law. When the concept receives more critical
attention, two problems can be seen to emerge. First of all, the concept of
a social rule fails to explain the legal practice as a normative practice. The

mere fact that the participants of a particular practice accept that practice as
a norm for their behavior does not yet justify the conclusion that they ought

to do so, nor that the practice is indeed normative. The internal aspect is

just the attitude people have towards rules, just as Austin's habit ofobedience
is their attitude towards orders. Such an atiitude is itself a matter of fact,
and cannot transform an otherwise factual practice into a normative practice.

`Is' plus `is' does not equal `ought', and Hart still has to account for the legal

practice as itself normative.
A possible approach towards this first problem would be to say that the

legal practice is normative, if and when it is morally justified. For a positivist

like Hart, however, this is unacceptable, for it installs a conceptual connection
between law and critical morality. He might have made the weaker claim

that the legal practice is accepted as normative if and when it is believed to

be morally justified. This is the direction in which Joseph Raz, a positivist

if there is any, has taken the internal aspect of rules. However, Hart has

explicitly rejected Raz's interpretation of the internal aspect as a moral
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perspective, apparently fearing that such would force him to give up the
separation thesis. For he did not think, or at least not initially, that an
internal moral perspective could be adequately accounted for from an external
positivist point of view. In other words, Hart did not see how moral words
could be used without their user being tainted by the moral commitments
they carry with them. Realizing that positivists nevertheless use words like
`ought' and `duty' regularly, he suggested that such words have different
meanings in the contexts of morality and law,so

Leaving the merits of this solution aside, it is clear that Hart's self-
created distinction between the internal and the external points of view,
corresponding to the internal and the external aspects of a social rule
respectively, presents him with a methodological problem. For how can the
external point of view account for the internal, normative aspect of rules
without using normative terms and thereby becoming a participant in the
practice? It is Hart's failure to provide an answer to this question that
Dworkin has called the Semantic Sting. For the Semantic Sting is meant to
capture the inability of external legal theorists to explain disagreement
among judges (or other participants in the legal practice) about what ought
to be done according to law as disagreement about what the law is.

Secondly, the rule of recognition in its function as rule of validation, or
`highest norm' in Kelsen's terms, cannot possibly be a social rule. A social
rule is constituted by the practices of legal officials; but the `highest norm'
of the legal system is itself constitutive of legal officials and their practices.
For indeed, the notion of a legal official implies that there already is a legal
system in place. In other words, the rule of validation, understood as a
social rule, is a viciously circular concept, and cannot be a satisfactory
explication of Kelsen's `highest norm'.

so
See Hart (1982: 153 ff.) and Hart (1982: 266 ff.). For further discussion: see chapter III.
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ANOTHER ILLNESS

In the previous chapter I have discussed the Semantic Sting as the disease
of Hart's positivist theory of law. In this chapter, I will argue that Dworkin's
interpretive theory, called `law as integrity', suffers from the same malady.
Dworkin tends to present his interpretive theory as a radically new form of
jurisprudence, owing more to literary and political theory than to his
predecessors in legal philosophy. Nevertheless, I think it instructive to
understand law as integrity in the historical perspective of the Hart-Fuller
debate. This debate, which started as a clash between a positivist and a
natural law theorist, gradually developed into a discussion of rules and
their interpretation. It is by following the course of this debate that I will
reach Dworkin's law as integrity.

31



iiUTHORITY AND INTERPRETATION

THE FIART-FULLER ~EBATE ~: FOSITIVISM VERSUS IVATURAL LAW ÍHEORY

Hart and Fuller are better known for their differences than for their
agreements, since they are thought to represent positivism and (a version
of) natural law theory in modern Anglo-American jurisprudence. This
polarization is misleading to a large extent, since there are important issues
on which they can be seen to agree. Before we can understand what is at
stake in their characterization as a positivist and a natural law theorist
respectively, it is important to establish as clearly as possible at what point
their positions begin to diverge.

Hart and Fuller both started their jurisprudential careers with a sharp
critique of the then current state of analytical jurisprudence. In The Law in
Quest of Itself, Fuller accused legal positivists like Austin and Kelsen of
giving sterile definitions of law, without having anything of interest to say to
those who must apply it.l In his inaugural lecture, Hart criticized this same
tendency as `the growth of theory on the back of definitions.'2 Both saw the
results of this quest for definitions in a proliferation of legal fictions, necessary
to explain the existence of such `entities' as a sovereign power who can be
subjected to his own sovereign power, or a corporation that can act and have
a will.3 Hence, Hart's attempt to formulate a new task and method for
analytical jurisprudence, influenced by J.L. Austin's and Ludwig
Wittgenstein's latest work in linguistic philosophy, was cheered by Fuller

4
as `brilliant'.

The American legal realists were also a mutual object of condemnation,
though in an interestingly divergent way. According to Fuller, legal realism
is rooted in positivism and an equally failed attempt to give a definition of
law. Its novelty, he says, lies in the substitution of real-life American judges
for Austin's fictive sovereign, thus defining law as patterns of judicial

~ Fuller (1966: 88-89).
~ Hart (1983: 25).
3 Id. at 26 ff, and Fuller (1966: 81).
4 See Hart (1983: 2 ff.), where Hart acknowledges the importance of J.L. Austin and the later

Wittgenstein for the development ofhis own ideas, and Hacker (197?). See Fuller (1958:
668 n. 40 and 669) for his praise of Hart.
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behavior.s Hart, however, understood legal realism as attacking the positivist
separation of what the law is and what it ought to be, based on a particular
theory of ineaning and adjudication. Hence, there is the curious situation
that Fuller rejected legal realism because of its adherence to the positivist
separation thesis, whereas Hart rejected legal realism for precisely the
opposite reason.

The cause of this paradox is twofold. First of all, the separation thesis,
distinguishing the law as it is from the law as it ought to be, is itself far from
unambiguous. It is sometimes meant to say that law must be identifiable
on the basis of historical facts only, such as its enactment by a certain group
of people at a certain time and place, and not by reference to its moral
content. I will call this, adopting the terminology of Joseph Raz, the sources
thesis.b The sources thesis is meant to ensure that the law can be known
with reasonable certainty, a concern that Fuller shares with the positivists.
On other occasions however, the separation thesis means that law does not
necessarily have any moral value, so that there is no prima facie moral
obligation to obey the law.7 It is with this version of the separation thesis,
sometimes called the separability thesis, that Fuller disagrees.

The second source of confusion lies within legal realism itself, which is
a mixture of two irreconcilable theoretical positions. On the one hand,
there is the optimistic belief that the objective methodology of the natural
sciences can be used to study law as it is rather than as it ought to be. On
the other hand, there is the more pessimistic belief that the subjectivity of
(legal) language makes the distinction between statements of legal facts
and normative opinions impossible. The legal realists tried to reconcile
these two positions by saying that, though in the final analysis law cannot be
separated from its moral and political purposes, a temporary separation,
for the sake of scientific research, is possible. It is this temporary separation
that Fuller criticized as in line with the positivist separation thesis not to
analyze law as a purposive activity. Hart, on the other hand, focused his

5 Fuller ( 1966: 45 ff.).
~ Raz (1995: 210-1).

Coleman ( 1982: 140).
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attention on the more skeptical consequences of the realist theory of language

that tend to undermine the ideal of government by rules.
Hart did not object to Fuller's line of critique, having made similar

points against the Scandinavian realists.8 Fuller, however, did object to

Hart's, as he found himself in sympathy with the kind of theory of language
that Hart had attacked as legal realist. Not for its tendency towazds rule-

skepticism, which would undermine Fuller's own definition of law as `the
enterprise of subjecting human conduct to the governance of rules';9 but as

an argument in favor of a purpose-oriented theory of legal interpretation. In
this respect, Fuller can be seen as closely aligned to, what has later been

called, `pragmatic instrumentalism': the anti-formalist movement growing
out of legal realism which conceives of law as an instrument towards social,

io
political, and economic ends.

Despite his reservations against teleological theories of law, Hart
appazendy felt that some purposive element had to be incorporated in his

theory. Hence, he defined the minimum content of natural law as those

rules that can be derived from the natural human aim of survival. He
nevertheless denied that the minimum content of natural law establishes a

necessary connection between law and morality, using the rather contrived

argument that the natural desire to survive is a contingent fact of humanity

which might always change.~l It is in reply to this, very thin concept of
morality, that Fuller wrote his best known contribution to legal theory, The

Morality of Iaw.
In this book, Fuller introduced two new pairs of concepts: the morality of

duty and the morality of aspiration on the one hand, and the internal morality
of law and the external morality of law on the other hand. The morality of

duty and the morality of aspiration lie on a continuous moral scale. The

morality of duty consists of those rules that, if obeyed, make an orderly

society possible. The morality of aspiration urges one to reach beyond

one's duties and to develop one's possibilities to the fullest. The morality

8
See Hart (1983: 161 ff.) for Hart's critique of Alf Ross's empirical science of law.

9 Fuller (1969: 122).~o
Summers (1978).

~~ Hart (1994: 192).
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of duty condemns men `for failing to respect the basic requirements of so-
cial living', the morality of aspiration `for failing to embrace opportunities
for the fullest realization of their powers'. The former has its roots in Jewish-
Christian morality, the latter in Greek philosophy. The task of human beings
is not to act according to one morality rather than the other, but to strike
with each act the right balance on the moral scale.1z

The internal morality of law, or the morality that makes law possible,
reflects Fttller's concern with the accessibility of law. It consists of eight
procedural values, demanding that laws be (1) general; (2) promulgated;
(3) prospective; (4) understandable; (5) free from contradictions; (6) not
asking the impossible; (7) not too frequently changed; and (8) congruent
with official action.13 Implicit in the internal morality of law and making it,
according to Fuller, a true morality and not a set of morally neutral conditions
of efficacy, is a view of man as a responsible agent who is capable of acting
according to rules.14 If the legislator does not sufficiently respect the internal
morality of law, and makes laws that cannot reasonable be known in advance
nor followed, his laws do not respect this view of man and do not deserve to
be called `law'. In this sense, [he internal morality is a minimum morality
of duty for those with the authority to make law. But the internal morality is
also a morality of aspiration that urges legal authorities to maximize the
legality, hence the inner morality, of their laws. Not that exceptions and
compromises between the principles are never allowed, for that would make
the legal system practically unworkable. Again, it is the task of the good
legislator to strike with every law he makes the right balance on the moral
scale.

The external, or substantive, morality of law is a theory about what the
law should be in the light of the natural and proper end of human beings.
According to Fuller, this is not their mere survival, as Hart held in The
Concept of Law, but a life lived in communication with other human beings.
As this is the central human aspiration that both law and morality should
aim to fulfill, Fuller urges those with legal and moral authority to `open up,

1z Fuller (1969: 5 ff.).
13 Id. at 33 ff.
~Q Id. at 162 ff.
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maintain, and preserve the integrity of the channels of communication by
which men convey to one another what they perceive, feel, and desire.'15

Hart, and others with him, were not convinced of the moral cha.racter of
the internal morality of law. He found Fuller's eight procedural principles
useful as specifying necessary conditions for the eflicacy of legal rules, but
still `compatible with very great iniquity'.tb In other words, they aze rules
of good craftsmanship for legislators, but neutral with respect to the moral
content of law. Raz made a compazable list of principles that legal authorities
must respect in order to make rules that are capable of guiding behavior,
and can therefore justifiably be called `law'. These principles, taken together,
constitute the rule of law, but would not spill over into, what Raz calls, the
rule of good law. To use Raz's example, a knife must have the quality of
sharpness in order to fulfill its function properly, but this quality is morally
neutral and can be put to both good and evil effect.17 In short, positivists
used Fuller's idea of the internal morality of law to their own advantage,
without acknowledging it to be a form of natural law theory.

In A Reply to Critics, added to The Morality of Law in 1969, Fuller
raised a new defense of the inner morality of law as irreducible to principles
of efficacy. He argues that the kind of social ordering that has only principles
of efficiency as its inner morality is not law, but managerial direction.
Managerial direction is essentially a one-way, top-down form of social
ordering, in which the subordinates must apply the directives of their supe-
rior, in order to achieve the purposes set by that superior. Five out of the
eight principles of the internal morality of law constitute the internal morality
of managerial direction. Like laws, managerial directives must be
promulgated, understandable, free from contradictions, not asking the
impossible, and not too frequently changed, in order to be effective. But
the typically legal demands of generality and prospectivity do not arise in
the managerial context. The demand ofgenerality, because the circumstances
may require specific orders. The demand of prospectivity, because
retrospective management does not make sense to begin with.18

~ 5 Id. at 186.
16 Hart (1983: 352).
17 Raz (1979: 210 ff.).
1e Fuller (1969: 208-9).
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Most importantly, however, is the absence of the principle of congruence
between official action and declared rule. Management is not bound to act
by its own rules, as are legal authorities. Unlike law, managerial rules are
not meant to serve the common good by enabling citizens to have justified
expectations in their interactions with fellow citizens, as well as justified
expectations about how those interactions will be judged in a court of law.
Rather, the rules set by the management are meant to further the specific
goal that the management has set for itself, and no justifïed expectations
about its judgment of human interactions arise. According to Fuller, Hart's
concept of law is based not on the legal, but on the managerial, model, for
not taking this principle as definitive for law. `The crucial point in
distinguislung law from managerial direction lies in a commitment by the
legal authority to abide by its own rules in judging the actions of the legal
subject. I can find no recognition of this basic notion in The Concept of
Law.'19 Hence, to understand Fuller's claim to being a natural lawyer, we
must take a closer look at the implications of this eighth principle.

THE FIART-FULLER ~EBATE ~~: ~N RULES AND THEIR ~NTERPRETATION

The principle of congruence stands apart from the other principles of the
internal morality, in that it is not directed at the legislator, but at the legal
officials who apply and execute the law. It has a special prominence, for íf
the law is not applied as declared by the legislator, all other principles of
the internal morality are in vain. To ensure congruence, legal officials must
consider themselves bound by the law they are asked to apply. That is,
they must act under the obligation of fidelity to law which, according to
Fuller, is an attitude of moral commitment. This is stronger than Hart's
internal point of view, which only requires legal officials to accept the law as
binding without necessarily endorsing the moral content of the law. Under
both descriptions, however, legal officials will encounter the problem of
interpretation. For if the law is unclear, incomplete, or immoral, what methods

19 Fuller (1969: 215-6 n. 29).
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of interpretation are available to legal officials who are morally committed,
or in Hart's theory, have accepted it as their legal duty, to apply the law?

In answer to this question, Fuller defended a theory of interpretation
which resembles the theory of interpretation that Hart had described as
typically legal realist. Hart and Fuller agreed that, if true, this theory
obliterates the distinction between what the law is and what it ought to be
by putting pressure on the positivist distinction between easy and hard
cases. Their debate on positivism and natural law theory has thereby been
transformed into a debate on rules and their interpretation.

In Positivism and the SeparaLion ofLaw andMorals,20 Hart first introduced
the concept of `open texture', without tyet mentioning the word, as the starting
point for his theory of interpretation.2 He adopted the idea of open texture
from the logician Friedrich Waismann, who defined it as the `possibility of
vagueness' of empirical concepts caused by the fact that in the real world
which those con2epts aim to describe something new and unforeseen may
always happen. For Hart, open texture seemed useful to explain why the
application of even a simple rule like `no vehicles in the park' at some point
requires an interpretation. Cars clearly fall under the rule; but whether a
bicycle is forbidden depends on what is considered the correct interpretation
of the rule. Is it meant to protect the quiet of the park or perhaps also the
safety of strolling pedestrians? Because open texture is an inherent feature
of language, legal rules are inevitably indeterminate and reqture judicial
interpretation.

Hart praised the legal realists for having opened the eyes of legal
scholars, himself included, to the inevitable indeterminacy of rules which
gives rise to the need for interpretation. At the same time, he criticized
them for having overstated the importance of interpretation as pervading all
legal decision making. Because interpretation requires an evaluation of the
rule in the light of its (moral or otherwise) purposes, Hart realized its tense
relation to the separation thesis. In order to control the dangers unleashed
by the idea of open texture, Hart limited the need for interpretation to, what

z~ First published in 1958, references are to Hart (1983).
zi
~z Hart (1983: 64).

Waismann (1949).
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he calls, the `penumbra of debatable cases', without allowing it to affect the
`core of settled meaning' of law. The problem of interpretation, for Hart, is
therefore the problem of the penumbra that surrounds the hard core of
meaning of legal rules.23

In The Concept of Law, Hart uses the same imagery of `core' and `pe-
numbra' to push the interpretive, now called discretionary, power of the
judiciary to the boundaries of the legal system, so as to secure at its center
a set of determinate rules which judges are bound to apply.z~ Thus, a
picture emerges of two distinct spheres of judicial decision making. In the
center, the application of existing rules to easy cases in a rather
straightforward, deductive, manner. At the boundaries, the discretionary
power to make new rules for those hard cases in which the law is unclear or
incomplete. The twin víces of rule-formalism and rule-skepticism neady fit
this picture as exaggerations of the importance of either the core or the
penumbra of the rule. Formalists, on the one hand, deny that there is room
or need for judicial discretion and regard all judicial decisions as strictly
determined by rules. Skeptics, on the other hand, take the view that every
judicial decision amounts to rule making and reflects the moral and political
preferences of the judge. Hart tries to steer a middle course between what
he calls the `Scylla and Charybdis of juristic theory; they are great
exaggerations, salutary where they correct each other, and the truth lies

zs
between them.'

Though recognizing that the distinction between core and penumbra
might give rise to dangerous exaggerations, Hart still held on to the distinction
itself. His main argument for accepting it was his following contention:

If we are to communicate with each other at all, and if, as in the most
elementary form of law, we are to eupress our intentions that a certain
type of behaviour be regulated by rules, the general words we use
[...] must have some standard case in which no doubts are felt about

w
its application.

23
Hart (1983: 63-64).sn
Hart (1994: 145-6).

~~ Id. at 147.
~~ Han (1983: 63).
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However, the mere statement that standard cases must exist hardly
explains their existence. What is true, at least if one does not want to
become a rule-skeptic, is that some account of interpretation must be given
that upholds the possibility of government by rules. Fuller criticized Hart
for thinking that the hard core of ineaning could do the work. He claimed
that the line between easy and hard cases cannot be drawn without a previous,
albeit implicit, purposive interpretation of the rule:

If the rule excluding vehicles from parks seems easy to apply in some
cases, I submit this is because we can see clearly enough what the rule
"is aiming at in general" so that we know that there is no need to worry
about the difference between Fords and Cadillacs. If in some cases
we seem to be able to apply the rule without asking what its purpose is,
this is not because we can treat a d'uective arrangement as if it had no
purpose. It is rather because, for example, whether the rule be intended
to preserve quiet in the park, or to save carefree strollers from injury,
we know, "without thinking," that a noisy automobile must be
excluded.27

To illustrate his position, Fuller envisaged an application of the rule `no
vehicles in the park' in the following, unusual, context. A group of local
patriots proposes to mount a truck in working order on a pedestal in the park
to commemorate World War II. Other citizens, who find it an eyesore,
point to the rule `no vehicles in the park' as an argument to refuse the truck.
According to Fuller, this example shows that the context in which a word is
used can transform a seemingly easy case into a hard question, namely
whether a noisy automobile is a standard-instance of `vehicle' or not. It all
depends on the abnormality of the circumstances whether the ever-present

2a
interpretation becomes explicit or not.

Fuller's example raises two different objections to Hart. First of all,
Fuller attributes to Hart the position that `unless words have "standard
instances" that remain constant regardless of context, effective
communication would break down and it would become impossible to

z7
Fuller (1958: 663).28
!d. at 663ff.
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construct a system of "rules which have authority."'~ This attribution is
false. Hart need not deny that words take on different meanings depending
on the context in which they are used. He can - and in The Concept of law
he more or less does - use Wittgenstein's notion of `family-resemblance' to
explain this feature of language.30 However, it is true that Hart is committed
to concepts having standard meanings for the purpose of the rule.3~ This is
enough for Fuller to make his second and more important point, which is
that the purpose of the rule - that which the rule is meant to achieve - deter-
mines what will count as an easy case.

Fuller's emphasis on purposive interpretation brought him dangerously
close to rejecting the sources thesis. For he seems to be saying that we do
not yet know what the rule is before we have interpreted it in the light of its
moral purpose. However, as has been mentioned before, Fuller can not
have intended to undermine the possibility of government by known rules,
for that is exactly what the internal morality of law was meant to ensure.
Thus, his problem was how to defend a theory of purposive interpretation
that systematically requires the interpreter to look beyond the textual
boundaries of the rule, without becoming a rule-skeptic.

The first part of Fuller's solution is to release the idea of `relevant context'
from its textual boundaries and extend it to the social and cultural practices
in which the rule is used. For example, the rule: `It shall be a misdemeanour,
punishable by a fine of five dollar, to sleep in any railway station', is obviously
not meant to catch the weary passenger who has fallen asleep while waiting
for a delayed train, but to keep a tramp from spreading out `in an ungainly
fashion' on the benches in the station's waiting room. The judge who interprets
the word `sleep' to include `spreading out', though to exclude `fallen asleep
while waiting for a delayed train', even though the latter is more clearly a
standard instance of `sleep' than the former, does not violate his duty of
fidelity to law, but makes sensible use of his familiarity with the social and
cultural practices that the legislator has aimed to regulate.32 Interpretation,
Fuller assures us, does not amount to uncertainty and subjective decision

Zy Id. at 663.3o
Hart (1994: 279-80).
Hart (1983: 63).sl
Fuller (1958: 664).
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making, if and because we are `sufficiently capable of putting ourselves in
the position of those who drafted the rule to know what they thought "ought
to be." It is in the light of this "ought" that we must decide what the rule~~, „ ,33
1S .

In The Concept of Law, Hart accepted the importance of hidden
presumptions and expectations about what is normal and what is not, as
preceding the distinction between easy and hard cases. He wrote: `The
plain case, where the general terms seem to need no interpretation and
where the recognition of instances seems unproblematic or `automatic', are
only the familiar ones, constantly recumng in similar conte~cts, where there
is general agreement in judgments as to the applicability of the classifying
terms.'34 In a later essay, he added:

The clear cases are those in which there is general agreement that
they fall within the scope of a rule, and it is tempting to ascribe such
agreements simply to the fact that there are necessarily such agreements
in the use of shared convictions of language. But this would be an
oversimplification because it does not allow for the special conventions
of the legal use of words, which may diverge from their common use,
or for the way in which the meanings ofwords may be clearly controlled
by reference to the purpose of a statutory enactment which itself may
be either explicitly stated or generally agreed. A full exploration of
these questions is the subject-matter of the study of the interpretation

35
of statute.

Fuller took a fust step towards such a theory of interpretation. He said
that, although it is true that rules are drafted by men, and that it is they who
can have intentions, something like `the intent of the statute', or the statute's
`structural integrity' can be said to ex)st. The principle of congruence between
declared law and official action requires legal officials to be committed to
law's structural integrity which will keep their interpretive Geedom within
bounds. `Withín the limits of that structure, fidelity to law not only permits
but demands a creative role from the judge, but beyond that structure it

33
Id. at 666.

34
Hart (1994: 126).3s
Han (1983: 106).
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does not permit him to go.'36 Thus, the structural integrity of law prevents
purposive in[erpretation from collapsing into invention.

Fuller's analogy of the incomplete invention helps to explain what he
means with structural integrity.37 It tells the story of an inventor of useful
household equipment who, upon dying, leaves his son the unfinished sketch
of an invention with the request to complete it, but without having been able
to tell him what the invention was for. In order to execute his father's wish,
the son has little use for thinking and wondering about his father's intentions.
Rather, he must study the unfmished sketch, try to decide what problem the
invention might solve, and come to grasp its rationale or underlying principle.
If there is no such rationale, because the invention is fundamentally
misconceived, no coherent interpretation of the sketch will be possible. But
if there is, the son might discover it, and develop the sketch into the comple-
te invention it was supposed to be. The image Fuller invokes with this
analogy is that of the intention of the statute, or its rationale, as latently
present in the formulation of the rule, to be identified by creative
interpretation. At the same time, the analogy suggests that what is not
already there in the germ cannot grow out of it either, so that there is a
natural limit to what interpretation can achieve.

Fuller proposes to revise the concept ofa rule so as to include its intention.
It is this proposal that Hart explicitly rejected in Positivism andthe Separation
of law and Morals, as being unnecessarily mysterious and turning all legal
questions into problems of the penumbra. Though he considered it possible
to define the concept of rules in this broad sense, he thought it not necessary
to do so, because he still held on to the distinction between the core and the
penumbra of a rule.38

Fuller's most fundamental criticism of Hart then is that the `core' and
the `penumbra', as well as the idea of `open texture', are leftovers of a
picture theory of language; the same picture theory that Hart himself had
criticized in his inaugural lecture Definition and Theory in Juiisprudence.
According to Fuller, such a theory `ignores or minimizes the effect on the
meaning of words of the speaker's purpose and the structure of language.

~ Fuller (1958: 670).
Fuller (1969: 84 ff.).

37

~~ Hart (1983: 71).
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Characteristically, this school of thought embraces the notion of "common
usage." The reason is, of course, that it is only with the aid of this notion
that it can seem to attain the inert datum of ineaning it seeks, a meaning
isolated from the effects of purpose and structure.'39 Fuller loosely referred
to Ludwig Wittgenstein's critique of the picture theory of language, without
further elaborating the point. In the light of this critique, Hart later qualified
his theory of interpretation as follows:

[T]he question whether a rule applies or does not apply to some parti-
cular situation of fact is not the same as the question whether according
to the settled conventions of language this is determined or left open
by the words of that rule. For a legal system often has other resources
besides the words used in the formulations of its rules which serve toao
determine their content or meaning in particular cases.

Hart and Fuller agreed that, even with the help of these `other resources',
whether these are defined as an implicit part of the rules or not, borderline
cases that can be decided either way will always emerge in a legal system.41
And so their debate, which started in such strong terms, ends in a tone of
complacency. Both agree that the purpose of law is to give rules for the
guidance of human actions, but have different views on how these rules
should be applied. In the words of Fuller:

With all their fle~cibility, and the permutations to which they have been
subject historically, it is unlikely that the opposition between the two
schools ~positivism and natural law theory] will ever entirely disappear.
They bring together a fundamental polarity. The one school emphasizes
what is fuced and given in the law; it councils us to view law for what it
is, instead of interpreting it after our notions of the end towards which
it is or should be striving. The other school reminds us that the given
law, viewed through time, is inevitably in development and the d'~rection
of its development Ges in part with the viewer since he is a participant
in setting that direction. Since at particular junctions in human affairs

39
Fuller (1958: 668-9).ao
Hart (1983: 7-8).

41 See, for instance, Fuller (1968: 164).
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both kinds of counsel can seem pertinent, it is likely that both kinds will
42

continue to be offered in the future.

The question that started the debate, whether there is a prirrcafacie
moral obligation to obey the law or not, remains undecided, but has lost its

cutting edge. According to Fuller, the internal point of view implies a moral

commitment of the legal officials to the rule of law, giving them a primafacie
moral reason to apply the rules as declared. This follows from the principle
of congruence, which is part of the internal morality of law. But because law
serves a plurality of purposes of which the rule of law is only one, this prima

facie moral reason can be outweighed by other moral considerations. For

instance, an exception to a clear rule is justified if the unqualified application
of the rule in a particular case would make the law, in that case, an instrument
of injustice.43 According to Hart, the internal point of view of legal officials

does not imply their moral commitment to the content of law. Though there

exists no prima facie moral obligation to apply the law as declared, the
legal officials have accepted a legal obligation to do so. This legal obligation

can always be outweighed by ~moral considerations not to obey a particular
law for its immoral character. Which is the better description will re-

emerge as an important question between Dworkin and Raz, but is reduced
to a terminological quibble in the debate between Fuller and Hart.

The reason that the differences between positivism and natural law theory
seem to have evaporated at the end of the Hart-Fuller debate is that the
concerns of its participants turned out to be fundamentally different. Hart

421d. at 167.
~31d. at 54 ff.tn

Hart, when looking back on his debate with Fuller, realized that their positions were
compatible. `I certainly failed to discuss adequately different forms of the claim that there
is a conceptual connection between law and morality which are compatible with the
distinction between law as it is and law as it ought to be. These include theories such as that
advanced by Fuller, that standards for the moral evaluation of law are implicit in the
concept of law itseU, even if laws often fail to satisfy such standards. Again, there need to
be considered theories asserting that even if the law falls so (ar short of what morally it ought
to be that there is no moral obligation, all things considered, to conform to it, there is none
the less always a prima facie moral reason for conforming to the law, even if this may be
outweighed by the moral badness of a parecular law.' Hart (1983: 8-9).
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was interested in defining positivism and natural law theory as two general
theories of the conceptual relation between law and critical morality. Fuller's
interest was in developing a critical, not a conceptual, theory that sets
standards of excellence for the institutional design and application of a
particular legal system. Both interests are legitimate, and not in conffict
with each other. Nor need the one deny the other the right to pursue his
goal. Perhaps Fuller came closest to doing so when he blamed positivists
like Austin and Kelsen for not having anything of interest to say to those
who must apply the law. But since he intended his arguments against legal
positivism to address their conceptual concerns, misdirected though they
were, he cannot have thought the conceptual project entirely irrelevant.

LAW AS ~NTEGRITY: TRANSCENDING POSITIVISM AND NATURAL ~AW THEORY THROUGH
~NTERPRETATION

The peaceful coexistence of conceptual analysis on the one hand, and
normative institutional and interpretive theory on the other, changes when
Dworkin enters the stage. Where Hart and Fuller ultimately agreed upon a
rule-based concept of law, it is precisely this `rule-book' model that Dworkin
aims to attack. Although he considers the rule-book model a typically
positivist concept of law, he does not intend to oppose it as a natural law
theorist. He claims to have developed a new, interpretive perspective that
makes both traditional positions obsolete.

In his earliest writings, Dworkin takes the view that a general legal
theory must consist of both a normative and a conceptual part:

A general theory of law must be both normative as well as conceptual.
Its normative part must treat a variety of topics indicated by the following
catalogue. It must have a theory of legislation, of adjudication, and of
compliance; these three theories look at the normative questions of law
from the standpoints of a lawmaker, a judge, and an ordinary citizen.~

45
Dworkin (1977: vii-viii).
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The leading normative theory, says Dworkin, is utilitarianism, which
finds the justification for legíslation, adjudication, and compliance in policy
considerations, such as`the greatest happiness of all', or some other collective
good. Dworkin criticizes this theory for ignoring the existence of individual

ríghts, which are political trumps against policy considerations. As he will

not be marginalized as a natural law theorist who presupposes a suspicious
ontology of natural rights `somewhere out there', he defines legal rights as
`institutional right[s] to the decision of a court in its adjudicative function.'

The conceptual part of legal theory must explain how law can be
distinguished from related social practices, and what makes it an important
subject of study in its own right. The leading conceptual theory, says
Dworkin, is legal positivism, in particular as elaborated by Hart. It is the
theory that legal rights, defined as the right to a specific adjudicative decision,

can only exist if they have explicitly been created by political decisions or
social practices. Note that this amounts to a rewriting of Hart's concept of
law, which had not at all been formulated in terms of rights against state
institutions, but in terms of rules that give standards for human actions.
Like any conceptual theory, says Dworkin, legal positivism must answer the
question: `Can the most fundamental principles of the constitution, which
define who is competent to make law and how, themselves be considered
as part of the law?'47 Translated back into Hart's terms, this amounts to
the question: `Can the rule of recognition, which identifies the rules of the
legal system, itself be considered part of the law?'

As I have already discussed in the first chapter, Hart did try to answer
this question in the affumative, by defining the rule of recognítion as a
social rule, constituted by the actual practices of judges, and therefore existing
both as law and as fact. Dworkin rejects this approach, for the good reason
that the concept of a social rule fails to explain the normativity of the rule of
recognition for judges, and therefore its status as law binding upon them.
His answer to the question as he has formulated it, is that `a principle is a
principle of law if it figures in the soundest theory of law that can be provided

46
Id. at xi-xu.a~
Id. at xii.
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as a justification for the explicit substantive and institutional rules of the
jurisdiction in questíon.'~ Thus, Dworkin's general theory of law does not
so much consist of a conceptual and a normative part; rather, his concept of
law takes the form of a normative theory.

The soundest theory of law, like the rule of recognition, fulf~ils the two
functions of identification and validation. Like the rule of identiGcation or
basic norm, it allows judges to identify the law. Like the rule of validation
or `highest norm', it is itself part of the legal system. Such follows from
Dworkin's definition of legal principles as those principles that constitute
the soundest theory of law. I,ike the rule of recognition, the soundest theory
of law is therefore basic norm and `highest norm' at the same time.

The soundest theory of law is different from the rule of recognition,
however, in that it is not defined as a social rule which most judges accept
as normative, but as a normative theory about whose moral and political
content judges may well disagree. To decide what the law is, judges do not
agree upon some pedigree test, such as that the law must be enacted by so-
and-so, following such-and-such procedures. Each judge constructs his own

49
theory of what the law is, using his best moral and poliácal arguments.
Law, in Dworkin's view, does not consist of a fixed set of rules and principles,
but is always contested, always open to change, and must always be argued
for.

The soundest theory of law is that theory which best fits the available
legal materials, such as the constitution, statutes and precedents, and that
gives the best justification for the content of those materials. The soundest
theory of law describes and justifies the law as if it were a`seamless web'
of rules and principles, because that, and nothing less, is what a plaintifT~ in
court is entitled to. Because the construction of such an all-encompassing
theory of law requires superhuman powers of analysis, as well as a limitless
amount of time, Dworkin imagines superjudge Hercules to pave the road
for ordinary judges. Hercules is a judge who `accepts the main uncontroversial
constitutive and regulative rules of the law in his jurisdiction. He accepts,
that is, that statutes have the general power to create and extinguish legal

a8 Id. at 66.
49 Id. at 123-30.
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rights, and that judges have the general duty to follow earlier decisions of

their cotut or higher cotu~ts whose rationale, as lawyers say, extends to the

case at bar.'~ Hercules' soundest theory of law, although superior to what
any actual judge might achieve, is neither infallible nor uncontroversial,

because it includes, as any normative theory of law, his own moral and

political convictions.
Like Fuller before him when defending his purposive theory of

interpretation, Dworkin must respond to charges that his judges are tyrants

who impose their own political and moral convictions upon society under

the guise of interpretation. First, Dworkin points out that no judgement can

be made without reliance on the truth of one's own convictions. It is an

analytical truth about the concept of `judgement', or `belief, that it can be

mistaken, but that the person who makes the judgement or has the belief

cannot, at the same time, sincerely believe himself to be wrong. So, Dworkin
51

rightly says that personal convictions must come in at some point.

Dworkin then imagines a judge called Herbert, Hart's alter ego, whose

technique for deciding hard cases is different from that of Hercules.
Believing that rules have open texture, Judge Herbert first determines the

limits of what explicit law requires, and then uses his own moral and political

convictions to decide those cases that fall outside the reach of the law. One

day, he is asked to decide the hard constitutional question whether the due
process clause grants women the right to have an abortion. Judge Herbert
first decides that the due process clause is indecisive, and then reflects

upon his own moral convictions. He genuinely believes that woman do

have the right to abortion, but also knows that the majority of the people

think otherwise. He then relies on his political convictions to decide whether

the right to abortion should prevail, or whether he should give preference to

the principle of democracy. Whatever he decides, Judge Herbert will have

imposed his own political convictions upon the constitution.
Judge Hercules follows a different procedure. He asks himself: what is

the institutional legal right of the parties in this particular conflict? To

so
~d. at 105-6.

s~ Id. at 124.sz
Id. at 125ll.
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answer this question, he tries to construct the soundest theory of law that
best describes and justifies the legal record he must interpret. Judge
Hercules, like Judge Herbert, believes that women have a right to abortion,
but may find that his belief does not fit as well in the soundest theory of law
as the more popular belief that there is no such right. He may, on the other
hand, find that popular morality is inconsistent with those constitutional
cases in which the right to use contraception has been accepted. If that is
so, it is Hercules' duty as a judge to grant the right to abortion, for he must
construct the law as a seamless web, and not make it a record of
inconsistencies. At no point is he forced to weigh his convictions against
those of the people; all he does is decide which conviction is consistent with
the law.

The work that `consistency' must do for Dworkin is similar to what
`structural integrity' was supposed to do for Fuller. First of all, it allows, or
even obliges judges to be creative interpreters of law; to fulfil their duty of
fidelity to law, as Fuller would say, or, in Dworkin's terms, their duty to
enforce the legal right to a specific adjudicative decision. But secondly,
after it has opened up space for creativity, it constrains it, by something that
remains invisible but is still `something real' (Fuller),53 or has `the
dimension of fit and the dimension of political morality' (Dworkin),sa
Dworkin's comparison of law with a chain novel, and legal interpretation
with a literary game, is but a more sophisticated version of Fuller's analogy
of the incomplete invention. Just as the son of the deceased inventor must
study the unfinished sketch as relatively independent of his father's intentions
and elaborate its underlying rationale, so also must the writer who
participates in a chain novel study the unfinished text for its underlying
`point' which it is his task to continue, not for the intentions of the writers
who preceded him,ss

There is, however, a problem with Hercules that must now be considered.
When he was first introduced, he already knew that the constitution, the
statutes, and the precedents are the relevant legal sources, and not the

s3
Fuller (1958: 670).s4 Dworkin (1986: 143).

" Id. at 158.

50



ÍHE ~NTERPRETIVE ~TCH

bible, the literary canon, or any other important text. But how did he know,

unless Dworkin had first provided him with a theory of law that defines law
as the product ofstate institutions? In fact, positivists point out that Hercules
must have used something very much like a positivist rule of identification
before starting his interpretive activities. Nor does Hercules seem to reject
the positivist idea of open texture, for he believes that the canonical terms
of a statute limit the range of its application.sb And so, when his
interpretations are seen for what they are, namely the use ofjudicial discretion,
what Dworkin has arríved at, in an unnecessarily complicated way, is a
positivist legal theory.57

Dworkín's answer to this challenge is to `go interpretive'. The first steps
are set in A Matter of Principle,s8 and the interpretive turn is completed in
Law's Empire. The following quotation from the article How Law is Like
Literature, reprinted in A Matter of Principle, demonstrates, in my opinion,
the moment the interpretive turn is made:

Law is a political enterprise, whose general point, if it has one, lies in
co-ordinating social and individual effort, or resolving social and indi-
vidual disputes, or securing justice between citizens and between them
and their government, or some combination of these. (This
characterisation is itself an interpretation, of course, but allowable
now because relatively neutral.)'9

Something like the first sentence is what Dworkin must have told Hercules,
before sending him off on his interpretive quest. It tells Hercules that law is
related to the political, and can be found in the proximity of state institutions.
But in case one might think that Dworkin has just formulated his long-awaited
conceptual theory of law, the phrase between parenthesis quickly denies it.
It is, of course, only an interpretation, though relatively neutral and, one
suspects, uncontroversial for that reason. For me, the parenthesis marks
the moment in which Dworkin transforms his theory of legal interpretarion

sb
Dworkin (1977: 109).

s~ See for instance Raz's critique of Dworlán's theory of interpretation, in Raz (1986a: 1108-9).

58 Dworkin (1985).
~9 Id. at 160.
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into an interpretive legal theory. The difference being, that a theory of
legal interpretation is (part ofJ the normative part of a general legal theory
and needs to be preceded by conceptual analysis, whereas an interpretive
legal theory claims to be a complete legal theory in its own right.

A legal theory, says Dworkin, must be interpretive, because `law' is an
interpretive concept. An interpretive concept not merely describes an object
or practice in the real world, but evaluates it at the same time. When
people disagree on whether a certain phenomenon deserves to be called
`law', they disagree about the meaning of the concept itself. A semantic
concept is a concept that merely describes an object of practice in the world,
but does not thereby evaluate it, like the word `book'. When people disagree
whether a pamphlet is a book, they solve their disagreement by giving a
more precise definition of what a book is; for instance, by stipulating that a
book has a minimum number of pages. If they fail to do so, they will
continue to use the word `book' to describe different things, and end up
tallcing on cross purposes. Positivism and natural law theory, says Dworkin,
are semantic theories of law, because they treat `law' as if it were a semantic
concept. According to Dworkin, Hart is a semantic positivist, because the
rule of recognition, which contains the criteria for the identification of law, is
defined as a shared practice ofjudges. Any disagreement within that practice
must be solved by agreement upon a new rule of recognition.bo

The distinction between the external and the internal point of view was
Hart's own, and it is true that he failed to give an adequate account of how
the former can understand the latter. Dworkin does not give such an account
either, because he denies that it can be done. Legal theorists must either
take the external point of view towards law and confess to being sociologists,
or commit themselves to the internal, judicial, point of víew. If they do the
latter, their disagreement about the concept of law, which was silly because
only about the meaning of a word, will be transformed into disagreement
about the correct conception of the interpretive concept of law, and be
immediately relevant for the decision of hard cases.

Remains the question what this interpretive concept of law is, and how it
is determined. Somewhat surprisingly, agreement now re-enters the stage:

Dworkin (1986: 31ffJ.
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Law cannot flourish as an interpretive enterprise in any community

unless there is enough initial agreement about what practices are legal

practices so that lawyers argue about the best interpretation of roughly

the same data. [...] I do not mean that all lawyers everywhere and

always must agree on exactly which practices should count as practices

of law, but only that the lawyers of any culture where the interpretive
6t

attitude succeeds must largely agree at any one time.

At this pre-interpretative level, Dworkin suggests, we all assume that
`the most abstract and fundamental point of legal practice is to guide and
constrain the power of government in the following way. Law insists that
force not be used or withheld, no matter how useful that would be to ends in
view, no matter how beneGcial or noble these ends, except as licensed or
required by individual rights and responsibilities flowing from past political
decisions about when collective force is justified.'62

Nothing depends on this definition, says Dworkin, and not everyone
need agree upon it. But, in fact, everything depends on it, and Dworlán
redefines his antagonists so as to make them agree. For in the following
chapters of Law's Empire, positivism, legal realism, and natural law theory
all re-emerge, under the names of conventionalism, legal pragmatism, and
law as integrity respectively, as different conceptions of Dworkin's pre-
interpretive concept of law. Conventionalisrn Gnds the justificiation for state
coercion in the certainty and predictability of previously established rules.
Dworkin distinguishes a strict and a soft version of conventionalism in order
to capture the difference between exclusive and inclusive positivism. These
labels stand for a debate within Hartian positivism, identifiable with the
work of Joseph Raz and Jules Coleman respectively, which will receive
further discussion in the next chapter. Strict conventionalism, says Dworkin,
accepts as law only `the explicit extension of its legal conventions like
legislation and precedent', whereas soft conventionalism `insists that the
law of a community includes everything within the implicit extension of
these conventions'.63 The distinction drawn in this way makes sense only

b1 Id. at 90-1.62
Id. at 93.63
Id. at 124.
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within Dworkin's interpretive theory, which identifies `law' with the `meaning
of law', and legal theory with adjudication. It reduces the conceptual deba-
te that currently divides positivism to a debate about adjudication. It then
makes an easy foe of strict conventionalism by presenting it as an implausibly
literalist theory of ineaning, and overtakes soft conventionalism by calling it
`a very abstract, underdeveloped form of law as integrity.'~

Because legal realists explicitly deny that law justifies state coercion,
Dworkin construes legal pragmatism as a skeptical conception of his
interpretive concept of law. Legal pragmatists are defined as believing that
state coercion can only be justified by its beneficial consequences for society
as a whole, not by any previous political decisions. Because law is defined
as justifying state coercion, pragmatists must deny that law exists. Not
surprisingly, legal pragmatism has a tenuous fit with legal practice. The
only explanation it can give for the importance that judges generally attach
to legal sources is that their strategy to act `as if' legal rights exist is itself
beneficial to general welfare. Law as integrity, finally, is a natural law
theory in interpretive disguise. It argues that law must be so interpreted as
to make it morally coherent, with a view to both the future and the past. Not
because the result will be a better society, but because moral integríty is
the virtue of a true political community.

Dworkin's concept of law is part of a typically American tradition of
natural law theory. It conceives of law as a counter-majoritarian force, the
defender of individual liberty against majority politics. Its origins are
Lockean, and it has a natural affiníty to a minimalist theory of the state. It
antedates positivism, which could emerge only with the rise of the modern
interventionist state. The nineteenth-centrury positivists Austin and Bentham
attempted to come to terms with law's new role as an instrument of social
engineering. Both Hart and Fuller shared this concern: Fuller defining law
as the `enterprise of subjecting human conduct to the governance of rules',bs
and Hart writing that `there is nothing in my theory to support Dworkin 's
view, which I certainly do not share, that the purpose of law is to justify the
use of coercion. In fact, I think it quite vain to seek any more specific

~41d. at 127-8.bs
Fuller (1969: 122).
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purpose which law as such serves beyond providing guides to human conduct
and standazds of criticism of such conduct.'~ Dworkin's real opponents

aze therefore the pragmatic legal realists who deny his claim that law justifies
state coercion; not the successors of nineteenth-centrury positívists who study
law with a different purpose in mind.

THE SEMANTIC STING STRIKES óACK

Dworkin's chazacterization of law as an interpretive concept about which
genuine disagreement is possible is welcome if it means that law is too
complex a phenomenon to be completely understood from one Archimedean

perspective. This opens up the possibility for a plurality of perspectives
from which to study the phenomenon of law. It is therefore especially
disappointing that Dworkin has not taken his own insight to heart: instead of
accepting positivism as a conceptual theory that approaches law from a
different point of view than his own, he must rewrite it as an (inferior)
conception of his own concept of law as justifying state coercion. Ironically,
Dworkin defends his conceptual imperialism with the argument that there
must be agreement at some level on what law is, if genuine disagreement
about the interpretation of law is to be possible. This is the Semantic Sting
all over again, and it chases positivists and natural law theorists back to
their trenches. It allows positivists to simply deny, as Hart does in The
Postscript to The Concept of Law, that they conceptualize law as the
justification of state coercion and stick to what they consider the only possible
theory of law.

The reason that positivists and natural law theorists in general, and Hart
and Dworkin in particular, fail to communicate, is that they lack a neutral
place where to meet. Hart believes that legal theory must be undertaken
from an external, in the sense of morally uncommitted, perspective, whereas
Dworkin thinks it can only be done from the internal, morally committed,

~ Hart (1994: 248-9).
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point of view. Hart realizes that he must take the internal point of view into
account in order to understand law as a normative phenomenon, but feazs
that any moral commitment that is implied by the internal point of view will
also make his external perspective morally committed. That is why Hart,
in his debate with Fuller, continues to insist that the internal point of view
need not be a moral perspective. However, Dworkin suffers from exactly
the same afffiction as Hart, for he also thinks that the internal interpretive
point of view cannot be taken into account by the external semantic point of
view, without the external point of view becoming itself interpretive.ó7 If
Hart can be said to suffer from the Semantic Sting, Dworkin has the
Interpretive Itch, and one remedy will serve both of them. Which remedy
that is, will be explained in the next chapter.

67
This most clearly appears when Dworkin redeGnes the external skeptic who denies the
possibility of right answers in moral questions as an intemal skeptic whose claim that there
is no right answer to the moral question whether slavery is right or wrong is of the same
order as the claim that slavery is right or wrong, and thus a moral claim. See Dworkin
(1986: 83-5).
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A SHARED AFFLICTION

In the previous chapter, I argued that the Semantic Sting and the Interpretive

Itch are symptoms of the same affliction. This affliction is the belief that

legal statements containing normative language express moral commitment
to the content of law. The underlying cause of this illness is a confusion of

law and legal theory. In Dworkin's case, this is less of a confusion than a

deliberate choice, defended as the logical consequence of law's interpretive

character. Hart, however, who criticized Dworkin (and Bodenheimer) for
their identification of law and legal theory, remained unaware that he was

guilty of the same mistake.
As I brieffy indicated in the first chapter, Hart's confusion in this matter

can be traced back to his misunderstanding ofKelsen's pure theory. Although

there has not been a Hart-Kelsen debate comparable to the Hart-Fuller

debate discussed in the previous chapter, Hart left a vivid and amusing

~ A variation on Raz's article The Purity ofthe Pure Theory (1981).
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account of his public meeting with Kelsen in Berkeley, in 1961.2 I will use
this essay, Kelsen Visited, to reconstruct Hart's struggle to understand `the
most stimulating writer on analytical jurisprudence of our day.'3 Since
then, Joseph Raz has given a powerful interpretation of the pure theory and
its relation to Anglo-American analytical jurisprudence which, in my opinion,
provides the solution for both the Semantic Sting and the Interpretive Itch.
With the detached point of view, Raz has managed to create a position
where legal theorists can meet and make normative legal statements, without
thereby committing themselves to the moral content of law.

KELSEN REVISITED

When Hart visited Kelsen in Berkeley, he not only physically, but also
philosophically, stepped on Kelsenian temtory, for the topics of their deba-
te were taken from Kelsen's General Theory of Law and State.4 These
were: the Kelsenian concept of `rules of law in a descriptive sense', the
definition of delict, and the relationship between positive law and morality.

Not identified as a separate topic, but implicit in the discussion of all
three, was the relation between Kelsen's pure theory and Anglo-American
analytical jurisprudence. In the preface to the General Theory of Law and
State, KeLsen had repeated his claim, made in an earlier article specifically
on the subject, that the pure theory and Austin's analytical jurisprudence
are similar in orientation:

Every assertion advanced by a science of law must be based on a
positive legal order or on a comparison of the contents of several legal
orders. It is by confining jurisprudence to a structural analysis of
positive law that legal science is separated from philosophy of justice
and sociology of law and that the purity of its method is attained. In

2 Hart describes how he, upon hearing Kelsen say that `Norm was Norm' and not something
else, was so startled that he literally fell over backwards in his chair. Hart (1983: 287).

' Id. at 308.
4 Kelsen (1961).
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this respect, there is no essential difference between analytical
jurisprudence and the pure theory of law. Where they differ, they do
so because the pure theory of law tries to carry on the method of
analytical jurisprudence more consistently than Austin and his

s
followers.

The purpose of the pure theory is to `enable the jurist concerned with a
particular legal order, the lawyer, the judge, the legislator, or the law-teacheb,
to understand and to describe as exactly as possible his own positive law'.
The pure theory does not itself describe a particular legal system; this is
the task of normative science or normative jurisprudence. The pure theory
is a meta-theory of normative science, in that it sets out the conditions under
which it is possible to describe legal norms scientifïcally, that is, without
evaluating their moral content.

As Hart pointed out, there is no similar subdivision between theory and
meta-theory within analytical jurisprudence. Hart's concept of law is best
compared with normative jurisprudence, though using as its final term of
analysis `rules', not `norms'. It is not subject to the kind of restrictions that
the pure theory imposes on normative science, nor did Hart understand
what the purpose of such restrictions could be.

Hart was aware that the difference between normative science and
analytical jurisprudence bears out in their different critiques of Austin's
definition of `legal obligation' in terms of `fear for sanction'. Kelsen thought
this definition wrong in principle, because it refers to a psychological fact.
He believes that psychological facts, such as fear, can only enter into a
scientific description of norms if they are part of the norm itself. For instance,
if `fear of discovery' is defined in a qualified delict as a mitigating
circumstance for a mother who kills her newborn child, `fear' becomes part
of the scientific description of that delict.7 Hart, on the other hand, thinks
Austin's definition mistaken as a matter of fact, because it is not the case
that a legal obligation is always accompanied by fear.a Thus, Hart's criti-

5 Kelsen (1961: xv). The earlier article was Kelsen (1941).
~ Kelsen (1961: ~ii).
~ Hart (1983: 297).e ~~
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que of Austin constitutes an empirical claim, reminding us of his ambition
to be both an analytical philosopher and a descriptive sociologist.9

It is a peculiar kind of empirical claim though, lacking any factual
underpinnings. Although it is no doubt true that legal obligations do not
always come with feelings of fear, it is not by empirical research that Hart
has reached this conclusion. Hart would probably say that his empirical
method consists in the investigation of the actual use of words, such as
`legal obligation' and `rules' in legal practices. But then again, there is
nothing like a systematic analysis of the wordings of judicial decisíons and
statutes in The Concept of Law to demonstrates this methodology. So, what
kind of empirical claim is it that Hart is making?

To answer this question, I will first consider in more detail Hart's
appreciation of Kelsen's strictly conceptual critique of Austin. Hart compa-
res the restrictions that the pure theory imposes upon normative science to
Holmes's insistence that law be defined from the bad man's point of view.
Hart concludes that both defule the point of view of legal theory (normative
science) as a strictly external point of view, without taking the participants'
attitude to law into account. This participants' attitude is what Hart has
called the internal aspect of law, of which he believes that it explains law's
normative character. Hart is reluctant to accept such normative science as
a valid enterprise, because he fails to see what could possibly be its use.
Hart wants analytical jurisprudence to explain the meaning of legal concepts
by defining or translating them, or by providing standard instances of their
use; the preferred method depending on one's theory of language. This is
the program that Hart set out for analytical jurisprudence in his inaugural
lecture, as well as in the first chapter of The Concept of Law. It is also, Hart
believes, what Kelsen understood to be the task of analytical jurisprudence:
`the distinctive feature of analytical jurisprudence is its concern, in Kelsen's
words, to grasp the "specific meaning of legal rules".'lo

But this is not at all how these words should be understood, as becomes
clear when we read them in their context:

9

Hart (1994: v).
~o Hart (1983: 288).
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In an article which is one of the earliest contributions of American
sociological jurisprudence Joseph W. Bingham remarked: `If we are
to view the law as a field ofstudy analogous to that of any science, we
must look at it from the position of the law teacher, the law student, the
legal investigator, or the lawyer who is engaged in searching the
authorities to determine what the law is. These men aze not directly
acting as part of the machinery ofgovernment. Their study is not part
of the external phenomena which compose the field of law. They aze
studying that field from without and therefore from the position which
will give a wholly objective and the least confusing view.' This is
exactly the standpoint of normative jurisprudence. Normative
jurisprudence approaches the law `from without', too, and it tries to
gain a`wholly objective' view of law. But juristic theory endeavors to
grasp the specific meaning of the legal rule.s, which are created and
applied by the organs of the legal community, thesense with which these
rules are directedto the individuals whose behaviorthey regulate. This
sense is expressed by means of the `ought'. Bingham and other
representatives of sociological jurisprudence believe that law can be
described `Gom an external point of view' only by rules which have
the same character as laws of nature. This is a mistake. Normative
jurisprudence describes law from an external point of view althoughn
its statements are ought-statements. (My italics.)

The words `meaning' and `sense' used in this passage do not indicate
semantic categories, as Hart thinks they do, but a mode of being. The task
of a science of law is not to interpret the meaning of law, but to describe law
in its normative mode of being. This it can only do by using normative
language, making it not only a science of norms, but also a normative science.
However, its statements use normative language in a descriptive, not in a
prescriptive, sense. Descriptive statements of law (rules, as Kelsen calls
them) are not to be confused with prescriptive statements of law (which he
calls norms), for that would be to confuse normative science with its object,
and treat jurisprudence as a source of law. This mistake, says Kelsen, is
typical for natural law theory, but unacceptable for a pure positivist.

~~ Kelsen (1961: 164).
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Confusion, however, is immanent, because Hart uses `rules' where Kelsen
uses `norms', and has no category to match Kelsenian `rules'. In his struggle
to understand the nature of `ought-statements in a descriptive sense', Hart
turned for help to Martin Golding. In a then-recent article, Golding had
explained the difference between prescriptive and descriptive ought-
statements as the diíl~erence between the use and the mention of words.12
Descriptive ought-statements only mention the word `ought' in order to explain
its meaning, whereas prescriptive statements use the word `ought' and take
for granted that its normative meaning is known. This explanation must
have seemed appealing to Hart, because it fits well with the semantic task
he had assigned to analytical jurisprudence. Hence, he is not a little surprised
to discover, during his visit at Berkeley, that Kelsen `would have none of
it'.13 But after having given it somewhat more thought, he believes Kelsen
right to have rejected Golding's explanation. Hart explains this new insight
by comparing the relationship between prescriptive and descriptive
statements with the relationship between a foreign language speaker and
his interpreter. For instance, when in a German prisoner-of-war camp the
English interpreter translates the commandant's order `Stehen Sie au(!' as
`Stand up!', the interpreter does not give the order, but does not merely
mention it either. He makes a special use of language that cannot be
reduced to either of these, and which might be characterized as `giving an
order in a descriptive sense'.

Despite his heightened appreciation of Kelsen's terminology, Hart still
cannot suppress his impatience with the purity of KeLsenian definitions. He
thinks that `ought-statements in a descriptive sense' do not adequately explain
the meaning of `ought-statements in a prescriptive sense' because they do
not take the internal, participant's, point of view into consideration. For
instance, a rule that threatens to punish certain behavior with a fine is different
from a rule that creates a tax on that behavior, because the former comes
with an internal attitude of condemnation, whereas the latter does not. A
helpful description of these rules would have to be able to distinguish the

12 Hart (1983: 291 ff.). Reference is to Golding (1961: 364).
13 Hart (1983: 292).
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two, whereas all Kelsen can say is that they both set out the conditions
under which money ought to be paid.14

In the introduction to the Essays in Jurisprudence and Philosophy, wtltten
some twenty years later, Hart confesses to have previously misunderstood
the nature of Kelsen's `ought-statements in a descriptive sense'. But thanks
to his student Joseph Raz, he has now come to realize that they are detached
statements. With detached statements, an observer of the legal practice
can report the content that a legal rule has for those who have the internal
point of view, without having to adopt the internal point of view himself.ls
These, Hart believes, are the very same statements that he had always
tried to make, and which he now, adopting the terminology of another of his
students, Neil MacCormick, calls hermeneutic statements. Hart defines
the hermeneutic method as `portraying rule-governed behavior as it appears
to its participants, who see it as conforming or failing to conform to certain
shared standards.'tb Hence, we can now see that Hart's `empirical' criti-
que of Austin should be understood, not as an empirical claim about the
feelings or linguistic practices of legal participants, but as the hermeneutic
claim that the participants in the legal practice do not understand the concept
of a legal obligation in the way Austin defined it.

According to Hart, the detached point of view and the hermeneutíc point
of view are one and the same: both make it possible to grasp the meaning of
law without subscribing to it. Because he believes this to be the shared
purpose of Anglo-American analytical jurisprudence and of Kelsen's pure
theory, he finds their earlier controversy resolved. This conclusion can only
be justified, and Hart considered successful in his attempts to understand
Kelsen, if the hermeneutic interpretation of the detached point of view is

141d. at 299-301. KeLsen's answer would probably be that tax-norms and norms that impose
a fine correspond to different elements in the structure of norms. The latter is a primary
norm that imposes a sanction upon behavior described by a secondary norm, in this case
the norm to pay taxes. According to KeLsen, a secondary norm that is not accompanied by

~Sa primary norm is incomplete. I thank Rodrigo Correa for bringing this to my attention.
Id. at 14.

16 Id at 13. See MacCormick (1981: 29): `By a hermeneutic approach I mean one which
seeks to ezplain human actions, practices, etc. through an interpretation of the meaning
they have for those who take part in the actions, practices etc.'
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correct. To decide if such is the case, I will reconstruct Raz's development
of the detached point of view.

ÍHE ~POINT~ OF THE PURE ÍHEORY

Starting with his thesis written under the supervision of Hart, up to his most
recent articles on interpretation, Raz has gained a reputation for being the
most austere positivist in the Anglo-American tradition. When compared to
the, aptly called, `soft positivists', he is often frowned upon as making law
unnecessarily authoritarian." But his austerity has little to do with
authoritarian inclinarions and everything with his striving for methodological
purity. Like Kelsen, Raz unflinchingly believes in the logical priority of
normative over sociological jurisprudence.18 Having made his start in the
analytical tradition, where the distinction is not always so clearly seen, he
tries to purify Hart's legal theory of its sociological tenets, using concepts
developed by Kelsen.

First of all, Raz rejects Hart's concept of a social rule for explaining rule
conforming practices as normative rather than the rule itself. The rule, so to
say, has dropped out of Hart's analysis, which assigns normativity to a
social fact.19 Hart's concept of `social normativity', as Raz calls it, does
not explain why law ought to be obeyed, but only that it is obeyed. Whether
it ought to be obeyed it leaves to moral theory. For Hart, the separation of

~~ See, for instance, Dworkin (1983: 429 n.3): `[Raz] is right that any successful interpretation
of our legal practice must recognize and justify the common assumption that law can
compete with morality and wisdom and, for those who accept law's authority, override these
other virtues in their fmal decision about what they should do. [...] But that condition can
be met by a theory that makes judgments of morality and wisdom part of the grounds of law
rather than law's only grounds. [...] Raz thinks law cannot be authoritauve unless those
who accept it n.ever use their own convictions to decide what it requires, even in this partial
way. But why must law be blind authority rather than authoritative in the more relaxed way
other conceptions assume?' Whether this is a valid criticism will be discussed in the next
chapter.

18
19

Raz (1981: 442-3).
Raz (1990: 53 ff.)
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`legal normativity' and the `obligation to obey' is precisely the gain of legal
positivism over natural law theory, because it allows one to say that the law
is so immoral that it ought not to be obeyed, without having to deny its
being law. But Kelsen, as Raz explains, rejects the concept of `social
normativity' as not a concept of normativity at all. He adopts the concept of,
what Raz calls, `justified normativity', which is the view that `legal standards
of behaviour are norms only if and in so far as they are justified.'20

Interestingly, Kelsen's concept of normativity is the one traditionally
adopted by natural law theory, and does not allow for the distinction between
`legal normativity' and the `obligation to obey'. In order to distinguish his
position from natural law theory, Kelsen explains the normativity of law as
relative to a point ofview, whereas natural law theory explains the normativity
of law as absolute, derived from nature, God, or reason. Positivists cannot
grant law such an absolute justification, because they recognize as laws
only what has been created in a certain way or by a certain person.21 The
point of view from which positive law appears as normatíve is the point of
view that assumes the existence (which is, for Kelsen, identical to the validity)
of a`highest norm' from which the authority to make positive law is derived.
This `highest norm' cannot actually exist, because a norm can only be valid
if it can be derived from a still higher norm. The `highest norm' is thus an
impossible concept, but nevertheless necessary for the cognition of norms.

The content of the highest norm of a particular legal system depends on
`the facts through which an order is created and applied, to which the behavior
of the individuals regulated by this order, by and large, conforms.'22 The
content of the highest norm might be: `the first constitution ought to be
obeyed', or `the commands of the sovereign ought to be obeyed'. It is the
task of legal theorists to try to define it. But because the `highest norm'
remains a hypothetical norm, which each individual person can choose not
to assume, it can never endow positive law with absolute authority:

~~ Raz (1979: 136).
21 Ke]sen (1961: 394.)ZZ

Id. at 120.

65



iiUTHORITY AND ~NTERPRETATION

The essential characteristic of positivism, as contrasted with natural
law theory, may be found precisely in the difficult renunciation of an
absolute, material justification, in this self-denying and self-imposed
restriction to a merely hypothetical, formal foundation in the basic
norm. Positivism and (epistemological) relativism belong together just
as much as do the natural-Law doctrine and (metaphysical) absolutism.
Any attempt to push beyond the relative-hypothetical foundations of
positive law, that is, to move from a hypothetical to an absolutely valid
fundamental norm justifying the validity of positive law (an attempt
which for obvious political reason occurs often enough), means the
abandonment of the distinction between positive and natural law. It
means the invasion ofnatural-law theory into the scientific treatment of
positive law, and, if an analogy with the natural sciences is permissible,
an intrusion of inetaphysics into the realm of science.z3

The positivist, just like everybody else, must assume the ex)stence of
the `highest norm' if he is to know the law as a normative phenomenon
rather than as a complex social fact. But his situation is special, in that he
does not want to know the law in order to apply it as a practicing lawyer, or
comply with it as a law-obedient citizen, but in order to describe it. Although
he must assume the existence of the highest norm, he wants to withhold
both his professional and his personal acceptance of it. According to Raz,
Kelsen remained insufficiently aware of the difference between these three
positions, in particular between the lawyer-practitioner and the lawyer-
scientist. This appears, for instance, when Kelsen writes:

By formulating the basic norm, we do not introduce into the science of
law any new method. We merely make explicit what all jurists, mostly
unconsciously, assume when they consider positive law as a system of
valid norms and not only as a complex of facts, and at the same time
repudiate any natural law from which positive law would receive its
validity. That the basic norm really exists in the juristic consciousness
is the result of simple analysis of actual juristic statements. The basic
norm is the answer to the question: how - and that means under what

23
Id. at 396.
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condition - aze all these juristic statements concerning legal norms,
legal duties, legal rights, and so on, possible?24

When Kelsen says that the `highest norm' really exists (is actually valid)
in the juristic consciousness, he seems to imply that all juristic statements
are categorical statements about what ought to be done. But in other passages
Kelsen defines juristic statements as hypothetical judgments of the form: `If
the `highest norm' is valid, then one ought to do this-and-that', without any
commitment to the existence of the highest norm. Whereas the former
threatens to come too close to the personal commitment of a law-obedient
citizen to characterize the professional statements of practicing lawyers, the
latter makes it appear as if practicing lawyers only give hypothetical advice
to their clients. What Kelsen needs is a position in between, from which
categorical statements can be made on the assumption that the law is valid,
but without a personal commitment that this is so.

Raz comes to the help of Kelsen by distinguishing three different
categories of legal statements.25 First of all, there are the committed
categorical statements of those who accept the `highest norm' as justified,
and the law as their personal morality. They reflect what Hart would call
the internal point of view ofjudges and law-abiding citizens. Although Hart
would wish to deny it, their `highest norm', in all likelihood, has a moral or
political content: for instance, they believe that the power to make law is
granted by God, or justified by parliamentary elections. The second category
consists of hypothetical statements, conditional on the validity of the `highest
norm', but without assuming this validity. These are equivalent to Hart's
external statements, available to the sociologist of law who wants to descri-
be what is believed to be valid from the internal point of view.2ó Finally,

z4
~d. at 116-7. Basic norm must mean `highest norm' here, since Kelsen is speaking about
the foundation of the legal system, not of legal science.25
For Raz's development of these different points of view, see Raz (1990: 170-7); Kelsen's
Theory of the Basic Norm, in Raz (1979: 122-145); Legal Validity, in Raz (1979: 146-
159); and Raz ( 1981).

-L Raz does not assign the hypothetical statements to the sociologist of law, as I do, but to the
normative scientist who also makes detached normative statements. But hypothetical
statements describe beliefs about norms, not the norms themselves, and are, therefore, not
to be confused with normative statements.
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and this is a category for which Hart has no equivalent, there are detached
categorical statements. These are made on the professional, though
personally uncommitted, assumption that the `highest norm' is valid. They
are made from the point of view of a pure legal science that, knowingly and
willingly, stops short of inquiring into the moral and~or political content of
the `highest norm'. These are the statements that Hart has come to think of
as hermeneutic.

The question with which I started this section was whether Hart was
right in this. If so, the point of view of pure legal science would have to be
a hermeneutic point of view, and Kelsen's main interest, like Hart's, the
eaplication of the meaning that norms have for those who accept them as
binding. But this does not seem to be at all what Kelsen is interested in.
Kelsen describes interpretation as the judicial power to create individual
norms (for that is what judicial decisions are) in the application of general
norms, which general norms are created by the legislator in the application
of the constitution, which constitution is created by the founding fathers in
their application of the `highest norm'. Every judicial decision is both creation
and application of a norm, because there is always a higher norm that
regulates, and thus applies to, the creation of a lower norm.27 Normative
science must be able to describe the process of creative interpretation, as it
has just demonstrated it can, but it need not, indeed cannot, partake in it.
`Like every science of values, [positivism] consists in the cognition of values,
but it cannot produce values. It can understand norms, but it cannot create
them.'28 To think otherwise is, once again, to confuse law with legal theory,
and to take jurisprudence as a source of law. Because interpretation always
implies creation, detached statements made by the legal scientist cannot
be identical to hetTrteneutic statements. The purpose of the pure theory is
to allow the cognition of social facts (a majority of people assembled in a
public building raising their hands) as legal norms (the statute accepted by
Parliament ought to be obeyed), not their interpretation.

Z~ Kelsen (1961: 132 ff.).28
Id. at 440-1. In a footnote, Kelsen adds: `For this reason, positivism decidedly rejects the
specific natural-law doctrine of juridical science as a source of law.'
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Raz deserves some blame for Hart's confusion of detached and
hermeneutic statements, for he tends to throw the existence and the content
of law on one heap. This is particularly apparent when he defines his `sources
thesis' as follows: `A jurisprudential theory is acceptable only if its tests for
identifying the content of the law and determining its existence depend
exclusively on facts of human behaviour capable of being described in
value-neutral terms, and applied without resort to moral argument.'29 The
purpose of the sources thesis is to impose constraints upon analytical
jurisprudence, just as the pure theory imposed constraints upon normative
science. But by including a reference to the content of law, Raz brings
`interpretation' within the competence of analytical jurisprudence, and in-
duces Hart to mistake the detached for the hermeneutic point of view.

Hart never really understood why Kelsen had his pure theory restrain
the kind of statements that normative science is allowed to make. It is not
surprising, then, that he is likewise unclear about the purpose of Raz's
sources thesis. The sources thesis can be understood as a particular version
of Hart's separation thesis about the conceptual relation between law and
critical morality. The sources thesis separates law and morality with respect
to the identification of law, though not with respect to law's, possibly moral,
value. Its aim is to secure the cognition of certain social facts as normative
phenomena, which is also the aim of the pure theory.

ÍHE ARGUMENT FROM AUTHORITY

Kelsen's reason for stricdy separating law and morality in the identification
of law stems Gom his moral relativism. Because he believes value judgments
to be only expressive of personal preferences, he has no place for them in,
what he hopes will be, an objective normative science. Raz rejects this as a
possible argument for the sources thesis: first of all because a legal theory
cannot be more scientifïc than its object allows for,30 and secondly, because

z9
Raz (1979: 39-40). My italics.3o
Raz (1981: 445).
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he thinks Kelsen's version of moral relativism incoherent.31 Raz's own
argument for the sources thesis is based on his theory of authority.32

According to Raz, a legal system must be analyzed as a form of practical
reasoning; that is, reasoning about what ought to be done. Law's basic
function is `to provide publicly ascertainable standards by which members
of the society are held to be bound so that they cannot excuse non-conformity
by challenging the justification of the standard.'33 This definition brings
out a special conceptual feature of a legal system, namely its refusal to call
its own normative foundations into question. This special feature is what
Raz calls law's claim to legitimate authority, which any analysis of law must
take into account. Although a legal system must also enjoy a minimum of
effective authority among its subjects in order to exist, its claim to legitimate
authority is what defines it as a legal system. Law's claim to legitimate
authority fulfills the same role for Raz's theory of practical reasoning as the
`highest norm' for Kelsen's normative science, which is to cut off the need
for moral and political justifications, or for higher and even higher norms.

According to Raz, in order to make an intelligible claim to legitimate
authority, legal systems must be capable of possessing it. He argues that it
cannot be the case that legal officials are systematically confused about
what it takes, conceptually, to have legitimate authority. The claim can be
made in bad faith, as in evil legal systems, but this does not make the claim
unintelligible, whereas it would be unintelligible to say that a tree (Raz's
example) is normative.

Hence, Raz distinguishes two different reasons for not having legitimate
authority. First, because one is conceptually incapable of having it. This
also precludes having de facto authority. Second, it may be that, even
though a legal system has de facto authority and thus an intelligible claim
to legitimate authority, its orders and arrangements are such that they ought
not to be obeyed. This explains the existence of evil legal systems, which

31 ~d. at 449-50.3z
The following synopsis of Raz's concept of authority is mainly based on Legitimate Authority,
in Raz (1979: 3-27); TheJustcfication ofAu,thority, in Raz ( 1986: 38-69); and Authori,ty,
Law, and Morality, in Raz (1995: 210-237).

~~ Raz (1979: 52).

70



THE PURITY OF iiNALYTICAL ~URISPRUDENCE

are intelligible as legal systems nevertheless. Though they fail to have
legitimate authority, they do possess all the conceptual, non-normative
features that are required to be able to claim it. It is these conceptual, non-
normative features that define the nature of a legal system.

Raz takes the arbitrator as the paradigm case of someone who makes

an intelligible claim to legitimate authority. The function of the arbitrator is
to mediate between the parties that have a dispute and the right reasons
that apply to them. The arbitrator's decision should be dependent upon,
though not necessarily limited to, those reasons, since he is asked by the
parties to balance them on their behalf. Raz calls this the `dependence
thesis'. The parties must accept the arbitrator's judgment as a new reason
for action, which does not add to, but pre-empts or replaces the dependent
reasons on which the authoritative judgment is based. This is the `pre-
emption thesis'. The two theses taken together explain the arbitrator's
claim to legitimate authority: his decision is made, at least in part, on the

reasons that apply to the parties anyway, and makes it possible to put an
end to their dispute. Whether the arbitrator's authority is legitimate, and
the parties justified in accepting it as such, depends on whether, in the long
run, they are likely to comply better with the reasons that apply to them by
following the authority's decisions, than by acting direcdy on their own

balance of reasons. This is Raz's `normal justification thesis'. Two typical
situations in which the normal justification thesis will be fulfilled are those
in which the authority has more expertise than its subjects about the issue at
hand, and when an authority is needed to assure the coordination of social
behavior.

Since the dependence thesis and the preemption thesis explain law's
claim to legitimate authority, they provide the key to the conceptual, non-
normative features of law. The dependence thesis requires that a legal
directive be presented as expressing the judgment of an authority on what
its subjects ought to do. This complies with Kelsen's definition of a norm as
`the expression of the idea that something ought to occur, especially that an
individual ought to behave in a certain way'.34 The preempdon thesis

34
KeLsen (1961: 36).
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requires that the existence and content of the legal directive must be
identifiable by the legal subjects without them first having to consider the
dependent reasons that the directive meant to settle. For if the subjects, in
order to know what the directive tells them to do, have to engage in substantive
reasoning about dependent reasons first, they are back to balancing the
reasons that already applied to them, and the authority has not fulfilled its
mediating function.35 This is the sources thesis: it would seem that anyone36
who wishes to attack it, must challenge Raz's theory of authority.

SOFT POSITIVISM

Ironically, the sources thesis has not so much been attacked by declared
natural law theorists, as by Anglo-American legal positivists themselves.
Raz notes, and my analysis in the previous chapter confirms it, that Fuller's
theory of the internal morality of law is compatible with the sources thesis,
because both are meant to assure the cognition of law. Raz indicates that
the same is true for lohn Finnis' natural law theory, even if Finnis places
himself squarely in the tradition ofThomas Aquinas.37 The notable exception

35
As Postema puts it: `the Sources Thesis without Preemption Thesis is inert; the Preemption
Thesis without the Sources Thesis is blind.' Postema (1996: 92). The sources thesis solves
the problem of identifying ]egal among other reasons, whereas the preemption thesis ensures
that those legal reasons will be generally complied with.36
There is, however, a problem with the example of the arbitrator, since there is an important
difference between the authority claimed by him and the authority claimed by law: whereas
the law provides a rule for an unforeseeable number of future cases, the azbitrator decides
a specific case. It is intuibvely plausible that one need not examine the arbitrator's underlying
reasons to understand the content of his decision, but it is much less obvious that the
azbitrator, when determining the meaning of the rule for a particulaz case, need not
examine that rule's underlying reasons. Perhaps the `wide' sources thesis, which claims
that both the existence and content of legal rules must be identifiable without considering
those rules' underlying reasons, is true only for the decisions of an arbitrator, but not for the
general legal rules ofa legislator. This suspicion will be examined in the next chaptec I
thank Fernando Atria for making me see this point more cleazly.37
Raz (1981: 446 n.8). Finnis's Nn'rtlttet. L~w nNU NnTUxni. RtcH'['s falls outside of the range
of my study.
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is of course Dworkin, but he still delays his `coming out' as a natural law
theorist. And perhaps rightly so: for if we consider Hart a positivist, we
might have to consider Dworkin as well. The reason being, that Dworkin
rejects the sources thesis for precisely the same reason that withheld Hart
from accepting the pure theory. Both think that, if the sources thesis or the
pure theory do not further the understanding of the meaning of law, they
cannot serve any purpose at all. Hart's failure to see the point of the pure
theory, dimly perceived by him as a possible failure, is consciously repeated
by Dworkin and made the very foundation of his interpretive theory. And
so, despite first appearances, Dworkin might well be considered the most
`Hartian' positivist of all.

Hart's kind of positivism has come to be known as `soft' or `inclusive'
positivism. The most prominent soft positivist, apart from Hart and, as we
must now say, Dworkin, is Jules Coleman. Tellingly, his project has always
been to reconcile Dworkin with Hart. In his article Negative and Positive
Positivism,38 Coleman introduces the concepts with which he hopes to reach
this goal. As a loyal Hartian, he accepts the separation thesis and the rule
of recognition as the defining characteristics of any positivist theory. Coleman
defines the separation thesis as denying a necessary connection between
law and critical morality with respect to the value, though not with respect to
the identification, of law. This version of the sepazation thesis he calls the
separability thesis, and is not to be confused with the sources thesis. The
separability thesis allows for a contingent, though not for a necessary,
connection between law and moral values. It is identical to, what Raz calls,
the `contingent connection thesis', which is accepted by Kelsen as well.39

The concept of the rule of recognition, says Coleman, is ambiguous. `In
one sense, the rule of recognition is a standard which one can use to identify,
validate, or discover a community's law. In another sense, the rule of
recognition specifies the conditions a norm must satisfy to constitute part of
a community's law.'40 The former is said to fulfill the epistemic function of
determining law, the latter the semantic function of making law determinate.

3e
Coleman (1982).39
Raz (1981: 443 ff.).4o
Coleman (1982: 141).
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On both descriptions, Coleman accepts Hart's analysis that the rule of
recognition is a social rule, meaning that its normativity is e~cplained by its
being a judicial convention. Soft positivism is only committed to the rule of
recognition in the semantic sense.

I agree with Coleman when he says that the rule of recognition is an
ambiguous concept. As I argued in the first chapter, the rule of recognition
is not only Hart's `highest norm', and therefore part of the legal system, but
also his theory (or basic norm) about the content of the `highest norm'. As
the `highest norm', it validates all other norms of the legal system. As a
theory about the content of the `highest norm' it is the functional equivalent
of the sources thesis and the pure theory, and meant to make it possible to
identify the law. By assigning these different functions to the same rule of
recognition, Hart confused law and legal theory, and rendered his version
of positivism impure. Instead of correcting this mistake, Coleman repeats
it, by defining the epistemic function of the rule of recognition as identifying,
validating, or discovering a community's law. Though he is entirely right to
reject this, but which is also only his, formulation of the epistemic rule of
recognition, he is wrong in thinking that he has thereby rejected the sources
thesis which only e~ctends to the identification of law.

Coleman is inclined to accept the rule of recognition as a semantic rule,
because he believes that version of the rule of recognition to be immune to
Dworkin's `controversy argument'. The controversy argument is directed
against the concept of a social rule, and runs as follows. If the rule of
recognition is a social rule, meaning that the parácipants in the legal practice
determine its content; and if the rule of recognition is to secure the
identification of law; then it follows that the participants in the legal practice
cannot be too much divided on what they accept as law. This conclusion,
says Dworkin, is empirically false. Judges are often dívided on what they
accept as law, because what they accept as law depends, in part, on moral
arguments. Hence, the rule of recognition cannot be a social rule, and the
first premise must be mistaken. Coleman's answer is to save the first premise
by denying the second: the rule of recognition is not a test to identify the
law, but a particular judicial practice of legal interpretation. This practice
may allow for appeals to moral argument, if that is how the practice has
developed over the years, but such appeals are only a contingent, not a
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necessary feature of the rule of recognition. The interpretation of a partly

moral rule of recognition may lead to controversy, but `[t]hese cases are not
problematic because controversy presupposes agreement about and

4I
acceptance of the rule of recognition.'

Both the controversy argument and Coleman's answer to it suffer from

the same mistake: they are as circular as the concept of a social rule, because
they continue the confusion of identification and validaàon. The concept of
a social rule, as I have said before, is circular, because the legal oflicials

whose practices are said to validate the law, can only be legal ofTcials if

and because they are pointed out as such by valid law. At first sight,
Dworkin's controversy argument denies that the rule of recognition could
be a social rule, since such a rule of recognition would be too controversial.
On second thoughts, however, the real point of the controversy argument is
that the rule of recognition, because it is a social rule, cannot be positivist in
content. Dworkin's aim is to e3ctend the content of the epistemic, in the
sense of identification, rule of recognition to those moral arguments that are
used in actual legal practices to validate the law, so as to make knowing the

law identical to applying it. This possibility has been left to him by Coleman,

who accepts that identification and validation are functions of the same rule.
Because Coleman wishes to defend the (circular) concept of a social rule,
he cannot challenge the controversy argument as itself suffering from the

same circularity. Hence, he is forced to give up the epistemic rule of
recognition, which, in his view, amounts to giving up the sources thesis.

In recent articles, Coleman has attempted to wed soft positivism to Raz's

theory of authority. He now, correctly, distinguishes the functions of validation

and identification, and assigns them to two different rules of recognition.
To decide what is legally binding upon them, judges use the rule ofvalidation.
Because Coleman accepts the Dworkinian starting point that the law consists

of all that judges recognize as legally valid, the rule of validation also deter-

mines which rules are part of the legal system and which are not, and is

therefore its membership rule. Those subject to legal authority use the rule
of identification to discover their legal obligations. The rule of validation

4tld. at 157.
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annex membership rule may (though need not) include moral criteria for
law, depending on actual judicial practice, because Coleman still understands
the rule of validation to be a social rule. The rule of identification, however,
is constrained by the sources thesis. Coleman believes that the argument
from authority is meant to ensure the cognition of law by law's subjects, not
by law's judges. Judges are trusted to apply moral criteria correctly, because
of their special educational training and their belonging to a particular so-
cial group.42 The main problem Coleman envisages for his position is how
the rule of identification can be a reliable indicator of what the law is, if it is
not identical to the rule of validation annex membership rule.a3

This is, indeed, a serious problem. For what is a rule of identification
other than a membership rule? For a positivist, at least, it seems difficult to
defend that an unidentifiable legal rule nevertheless exists. Coleman hopes
to distinguish the two rules by distingtushing the groups to which they are
addressed: ordinary citizens and judges respectively. This has the `legal
realist-like' consequence of making judges the supreme legislators, because
it is they who determine what is part of the legal system and what is not. A
consequence, furthermore, for which Coleman is willing to provide a rather
shaky justiGcation, based on the socially and culturally priviliged situation
of judges. The reason that Coleman is backed into this corner ís his
acceptance of Dworkin's claim that if `controversial moral principles
sometimes figure in legal argument, then any form of positivism that is
committed to the essentially noncontroversial nature of law is mistaken.'aa

4z
Coleman (1996: 305 ff.); Coleman and Leiter (1996: 255 ff.).

43
Coleman gives the following example to explain how the rule ofvalidation and the rule of
identification can come apart. The rule of inembership annex validation might be: `Whatever
Dworltin says is law', whereas the rule of identification might be: `Listen to Raz; he knows
what the law is'. This is because ]hvorlán is sometimes obscure, but Raz usually understands
him. Nevertheless, nothing is legally valid nor part of the law just because Raz says it is. See
Coleman (1996: 293). The problem with this example is that it does not yet explain how
Raz knows what the law is, other than by using the rule of validation. Coleman acknowledges
that he does not yet have such an account, and that it will require both empirical and
conceptual inquiry to provide it. See Id. at 319 n. 17.a4
Coleman ( 1982: 163). Note that law being `nonconá~oversial' is not what Raz would insist
upon, rather that law must be identifiable on the basis of social facts only. But no importance
should be attached to the difference here.
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This claim is only warranted if the concept of law and the practice of legal
reasoning are somehow identical, which presupposes that law is a system of
social rules. And so, their continued acceptance of the concept of a social
rule drives Hart and his followers in the arms of Dworkin, who is right when
he calls sost positivism `a very abstract, underdeveloped form of law as
integrity'.

PRACTICAL VERSUS POLITICAL PHILOSOPHY

As I said before starting my discussion of soft positivism: anyone wishing to
reject the sources thesis must challenge Raz's concept of authority. And
indeed, what unites such apparent antagonists as Kelsen, Raz, and Finnis

on the one hand, and Dworkin and Coleman on the other, is that the former
define law as claiming legitimate authority, the latter as legitimate political
power.~ To put it differently, the former try to conceptualize law as a form
of practical reasoning, the latter as a form of politics. Perhaps this could be

a more instructive way of distinguishing among legal theories than by trying
to divide them in the categories of `positivism' and `natural law theory'.
Although each approach highlights an important aspect of law, and the two
are not mutually exclusive, it is important to be clear on which starting point
to take.

Fundamental in the analysis of law as a form of practical reasoning is
the concept of justified authority. This concept establishes a necessary
connection between law and moral values, for it affirms that, if law is valid,
it ought to be obeyed. Hence, it is incompatible with the soft positivist
separability thesis. Although the identity of the moral `ought' and the legal

as Dworkin (1986: 128-9).ab
In fact, Dworkin is the only one who consistently takes this position. Coleman wavers
between the two and would prefer to integrate them somehow. Hart explicitly refuses to
define law as justifying state coercion: `I think it quite vain to seek any more specific
purpose which law as such serves beyond providing guides to human conduct and standards
of criticism of such conduct.' Hart (1994: 249). However, on the next page he identifies
himself as a soft positivist. This merely shows his confusion about that position's premises.
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`ought' has traditionally been pressed by natural law theorists, all those
wishing to eacplain law in terms of justified authority must accept it as well.47
Hart, who did acknowledge the force of Raz's analysis of law as authoritative
reasons for action, nevertheless continued to insist on the truth of the
separability thesis, because he believed the separability thesis to be
constitutive for legal positivism.~ This, once again, shows the strong hold
that the labels `natural law theory' and `positivism' had on him.

Raz's first concern, however, is not to be a positivist, but to develop a
legal theory that is methodologically pure, free from moral and empirical
elements. In order to achieve this purity, he analyzes justified authority as
relative to a point of view, which point of view is not that of legal theory, but
the internal point of view. In its non-relativized sense, justified authority
substitutes the practical reasoning of the person who accepts the authority
as justified. The legal statements made by that person, whom Raz calls the
`legal man', are also his personal moral statements. `Impure' legal theorists
like Dworkin and Coleman believe that the point of view of the `legal man',
who accepts law as justified authority, is the only point of view from which
law can be known. Were they right, all legal statements, including those
made by legal theorists, would be moral statements as well, and a pure
theory of law impossible. But this is where Raz's category of detached
statements comes in. Detached statements describe what ought to be done
according to law from the point of view of the legal man, without accepting
that point of view as justified. In detached statements, law's authority is
relativized to a point of view, but still explained as dejure, not as defacto,
authority.

Dworkin, who most consistently takes the other approach, is first of all a
political philosopher. His project is to reconcile the Uníted States regulatory
state of the post-New Deal era, in particular the Supreme Court's civil rights
decisions of the sixties, with the United States liberal Constitution. His
legal theory is instrumental to that political cause. Dworkin defines law as
a qualified form of politics, namely legitimate (and normally liberal) politics.
The basic concept of his analysis of law is effective political power, which it

47
Raz (1979: 158-9).

48 Hart (1982: 153 ff. and `l62 ff.)
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is his aim to transform into justified legal authority. The underlying
assumption is that politics are dirty, the unfortunate by-product ofan imperfect

world. Law's (and Dworkin's) dream is to free the world of politics, and to

establish an empire under the reígn of Pure Justice:

We bow to justice, among the political virtues, by creating for it a
special form of integrity. But the honor is not arbitrary. The concrete
consequences of fairness and procedural due process are much more
contingent than those of justice, and they are often matters of regret.
[...] Our root ambition of treating ourselves as a community of principle
itself recommends a special role for justice. Citizens of such a
community aim to be governed justly and fairly and with due process,
but the three component virtues have different meanings for them as
ideals. Fairness and due process are both, though in different ways,
tied to specific institutions within the community. They assign different
responsibility to different officials differently placed. Justice, on the
contrary, is a matter of what the community personified, abstracting
from instituUonal responsibilities, ought itself to achieve. So there is
practical importance in isolating the question ofwhat integrity permits
and requires seen from the standpoint ofjustice alone. For that question
marks an agenda for the community as a whole, as prior to and
shaping further questions about what institutional decisions would be

49
necessary to achieve this.

In law's empire, the capitals are the courts, and the judges are the

princes.so Because the political is acceptable only in so far as it serves

justice, there is no place for politics that has not yet been transformed into

law.
The result of the juridification and purification of politics is the loss of

the `political', and its personification `the sovereign', as the supreme

legislative power of the state. In modern democracies like the United States

and Great Britain, whose legal systems Dworkin discusses, the sovereign is

the political community personified, i.e. `we the people' and Parliament

respectively. But in law's empire, the democratic institutions are superfluous.

49 Dworls~n (1986: 406).so
~d. at 407.
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Hercules, as the supreme lawgiver, must simply be trusted to take the
principle of democracy into account:

Hercules is no usurping tyrant to cheat the public of its democratic
power. When he intervenes in the process of government to declare
some statute or other act of government unconsritutional, he does this
in service ofhis most conscientious judgment about what democracy
really is and what the Consàtution, parent and guardian ofdemocracy,~~
really means.

The political communíty, in order to be reigned by justice, must be a
`true community', meaning that a good number of its members recognize
an obligation to treat each other with equal concern and respect.52 The
mere membership of a true community creates political obligations, also
for those who have not entered the community voluntarily, or who are part of
a political minority. The obligation of equal concern and respect does not
extend to those outside the true community. To them, the `political
obligations' of the insiders might not appear as obligations at all, but only
as force.

The distinction between the insiders and the outsiders of a political
community, which Dworkin needs to explain the normative character of law
for those inside, repeats Hart's internal-external distinction between those
who accept the law as legitimate, and those who describe the law as coercive
commands. The two groups that are thus created are divided by an
unbridgeable gap. For the insiders, law is always legitimate. For the
outsiders, law is an instrument of force. Because the outsiders do not
recognize the law as normative, they find the attitude of the insiders
incomprehensible. A third, `detached', point of view is not available to
either of them. For once defacto political power is defined as logically prior
to de jure legal authority, de facto political power cannot be recognized as
normative power, and thus as qualitatively different from brute force, by its
claim to legitimate authority.

51 Id. at 399.
52 Id. at 190 ff.
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FOSITIVISM AND (VATURAL ~AW ÍHEORY REDEFINED

`Positivism' and `natural law theory' might usefully describe the two opposite

positions from which the analysis of law as a form of politics can be

undertaken. Positivists would then identify themselves with the outsiders,

natural law theorists with the insiders of the political community. Exemplary
for positivism, thus understood, are Holmes, the legal realists, and the

critical legal scholars. There is a sociological drift in their work, which

makes them, in the eyes of Kelsen, impure. Dworkin is the exemplary
natural law theorist who adopts the internal point of view. The impurity of
his theory stems from his identification of law and critical morality. Dworkin's

only reservation before taking up the internal point of view is that the political

community, whose legal system he is about to interpret, meets the standards

of a`true community'. But once he has accepted that such is the case, as he

has for the United States and Great Britain, he lacks the conceptual space to

describe their politics as legal (that is, claiming authority) but unjustifiable

nonetheless. Because this renders `law as integrity' inherently conservative

and power confirming, despite Dworkin's undeniably liberal and progressive

aspirations, it is under the continuous attack of those who have chosen the

outsider's point of view. Theirs is a debate that can (and will) continue

forever, because there is no third `detached' position where `the twain can

meet'.
In this landscape of impure theories, Hart appears as someone who

wrestled with the demand for methodological purity, but failed to grasp its

implications. Realizing the importance of bridging the internal-external
divide, he ended up with one foot on each side. In order to explain the
normative character of law, he introduced the internal point of view as

essential to the concept of law. But wishing to remain a positivist, he shrank

back from characterizing this internal point of view as a truly moral

perspective. At the end of his life, when he confessed himself to soft

positivism, he was finally overtaken by Dworkin. The only way in which he

could have avoided the methodological impurities of both positivism and
natural law theory is by consistently approaching law as a form of practical
reasoning. That is the direction his student Raz has taken, and which I will

follow in the next chapter.
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A DETACHED ANALYSIS OF THE INTERNAL POINT OF VIEW

In the first part of this thesis, I have argued that the Semantic Sting and the

Interpretive Itch are symptomatic of impure legal theories. Impure legal
theories do not e~cplain law's authoritative or reason-giving character, but
either ignore it by taking the outsider's point of view, or take it for granted

by adopting the internal perspective. A pure legal theory, on the other

hand, takes law's reason-giving capacity as the single most important feature

of law that has to be euplained. In order to do so, a pure theory takes
neither an internal nor an external, but a detached point of view towards

law. The detached point of view defines law as effective power with an

intelligible claim to practical authority. From this definition nothing yet

follows about whether law actually has the authority it claims to have and
ought to be obeyed. Hence, it is not contradictory for the detached point of

view to say that Nazi-law is law that ought not to be obeyed.
Before reaching the important question under what circumstances law's

claim to authority is justified, the detached point of view must first euplain

what makes law's claim to authority possible - for if law were the kind of
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thing that cannot have authority, its claim to authority would be unintelligible.
Raz's answer to the latter question is the `sources thesis': law can have
authority because its existence and content can be identified without taking
its underlying justification into consideration. His answer to the former
question is the `normal justification thesis': law has the authority it claims to
have if, on the whole, it serves as a sufficiently adequate instrument of
justice.

As I discussed in the previous chapter, the sources thesis has been
attacked by soft positivists like Coleman and Dworkin, for being unable to
account for the fact that judges often, and reasonably, disagree about the
meaning of law. Although I criticized, and rejected, their attempt to
undermine the sources thesis for relying upon the `impure' concept of a
social rule, I do share their concern that the sources thesis threatens to
commit Raz to a Ilawed theory of ineaning and interpretation. In this fourth
and most ambitious chapter of my thesis, I reject the sources thesis and the
normal justification thesis as inadequate detached accounts of the possibility
and justifiability of legal authority, while acknowledging that those speaking
from the internal point of view must adopt them as their working-hypothesis.
Put differently, I will argue that the sources thesis and the normal justification
thesis conform to the self-image of law that law imposes upon those who
adopt the internal point ofview, which self-image, however, cannot withstand
philosophical scrutiny from the detached point of view.

It is important to bear in mind that the detached point of view has no
intention of exposing law's misleading self-image in order that it may be
changed and improved. It only wants to show why law presents itself as
such to its subjects: namely, to allow them to give up their moral autonomy
and adopt the internal point of view, by promising them that law contains a
solution to every possible social problem which solution cannot fail to be
just. The detached point of view then explains that giving up one's moral
autonomy and adopting the internal point of view is precisely what makes
law possible, while attributing to law a promise of justice justifies one's
doing so.

Finally, the detached point of view explains that the ffawed theory of
meaning and interpretation that law imposes upon those who adopt the
internal point of view allows them to exonerate themselves from any moral
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responsibility for the decisions they reach. Law thus denies any relevance

to the personal convictions of judges in the ongoing debate about the justice
of their decisions. In truth, however, these personal convictions are a relevant
factor in the decisions judges reach, because anyone who adopts the internal
point of view takes upon himself the personal, moral obligation to make

law's promise of justice come true. Since paradoxically, by that very same
move, he also renounces his moral obligation to improve the law, he cannot
make explicit what he is doing when he is doing it. This is why he must
explain his efforts to make the law `the best it can be', to use Dworkin's

famous phrase, as only his modest attempt to determine law's meaning.

ÍHE SCOPE OF THE SOURCES ÍHESIS

Before embarking upon my critique of the sources thesis, it is important to
determine its precise meaning and scope. The sources thesis is directly
derived from Raz's theory of authority, which I explained in the previous
chapter and will not repeat in detail here. Suffice it to say that Raz believes
that rules have authority if and because they mediate between people and
the first-order reasons that apply to them. In order for rules to fulfill this
mediating function, their existence and content must be identifiable without
taking their supporting reasons into account. Put differently, and in terms
that would have been used by Fuller, Raz believes that the existence and
content of rules can, and must, be known without knowing their purpose or
reason.

Raz himself has explained that there are two different versions of the
sources thesis, a narrow and a wide one. The narrow sources thesis concerns
pure legal statements only, of the sort: `It is the law in Great Britain that
income earned abroad is liable to British income tax'. The wide version
covers applied legal statements as well, such as: `Mrs. Jones must pay
á330 income tax'. These are the kind of statements that the arbitrator,
Raz's favorite example, would make. Raz seems to believe that his theory
of authority requires only the narrow version to be true, although he is
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willing to defend the wide version as well.l However, for anyone who is
not a radical skeptic about the human capacity to understand language, the
narrow sources thesis is neither controversial nor very interesting. Raz
description of how we come to know the content of statutes can all too easily
be accepted: `An income-tax statute is meant to decide what is the fair
contribution of public funds to be borne out of income. To establish the
content of the statute, all one need do is to establish that the enactment took
place, and what it says. To do this one needs little more than knowledge of
English (including technical legal English), and of the events which took
place in Parliament on a few occasions. One need not come to any view on
the fair contribution to public funds.' The narrow sources thesis is
uninteresting, because what is at stake is not our ability to understand the
content of rules in the abstract, but our ability to apply them in our role of
arbitrator without having to take their supporting reasons into consideration.
Rules have authority in the Razian sense only if the latter is the case, which
means that Raz must defend the wide sources thesis.

The wide sources thesis makes Raz an ally of Hart in the Hart-Fuller
debate, in which Fuller denied that rules can ever be applied without
(eacplicitly or implicitly) knowing their purpose, while Hart argued that they
can, thanks to the `hard core of ineaning' of rules. My díscussion of the
Hart-Fuller debate in chapter II ended with the conclusion that Hart and
Fuller's theoretical projects were too much at odds to be mutually exclusive.
Hart's interest was in defining a theory of law, Fuller's in improving the
quality of legal systems and legal reasoning. Since Hart, in the end, did not
deny the role of moral evaluation in legal reasoning, their disagreement
became more a matter of how much and when. However, the debate gains
new relevance now that Raz's theory of authority requires legal rules to be
applicable without their justification being known. Raz must respond to
Fuller's claim that this is impossible because of the very nature of language:
`I have stressed here the deficiencies of Professor Hart's theory as that
theory affects judicial interpretation. I believe, however, that its defects go
deeper and result ultimately from a mistaken theory about the meaning of

~ Raz (1995: 234).
2 Id. at 221.

86



AUTHORITY AND ~NTERPRETATION

language generally.'3 Hart's concepts of open texture and the hard core of
meaning, Fuller suggested, are based upon a misguided theory of language
as a representation of reality, also called the `picture theory'. To this picture
theory of language and its implications for legal theory we must now turn.

ÍHE FICTURE ÍHEORY OF ~ANGUAGE

The picture theory of language has received both its strongest defense and
sharpest attack from Ludwig Wittgenstein. His early work, the Tractatus
Logico-Philosophicus,4 attempts to develop the picture theory in all its
consequences, whereas the posthumously published Philosophical
Investigations (PI) unravels and exhibits all its mistakes.

The Tractatus states that `We picture facts to ourselves'. (T ~ 2.1)
Propositions are word-pictures of reality, the names of objects their most
elementary units. For a picture to be a correct representation of reality, its
configuration of names must correspond to the configuration of objects, or
states of affairs, in the world. This relation of correspondence is immediate,
not mediated by, for instance, an interpretation, so that the truth or falsity of
the picture depends only upon its correspondence to reality. `That is how a
picture is attached to reality: it reaches right out to it.' (T ~ 2.1511)

In the Philosophical Investigations, Wittgenstein summarizes (and in the
course of doing so distorts) the Tractarian picture theory as follows:

[T]he individual words in language name objects - sentences are
combinations of such names. - In this picture of language we fmd the
roots of the following idea: Every word has a meaning. This meaning
is correlated with the word. It is the object for which the word stands.
(PI ~ 1)

3 Fuller (1958: 668).
4 First published in German in 1921, all reference aze to the English translation in Wittgenstein

(1961), henceforwazd ('1~. I am indebted to Robert I. Fogelin's clarifying exposition of the
Tractatu.s in Fogelin (1987), whose interpretation I follow.
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This theory he now criticizes on two grounds. First, for reducing all the
different uses we make of language to the paradigm-case of describing
reality. Secondly, for providing a mistaken analysis of even this paradigm-
case. `Thus the full indictment of this particular picture of language comes
to this: it involves the projection of an inaccurate account of one portion of
language on the whole of language.'S

Whereas the basic unit of linguistic analysis in the Tractatus is the `sim-
ple proposition', in the Philosophical Investigations it is a plurality of
`language-games'. The `naming-game' of describing and picturing reality
in true or false propositions remains an important language-game, but is not
the paradigm to which all others can be reduced:

Giving orders, and obeying them - Describing the appearance of an
object, or giving its measurements - Constructing an object from a
description (a drawing) - Reporting an event - Speculating about an
event - Forming and testing a hypothesis - Presenting the results ofan
experiment in tables and diagrams - Making up a story; and reading
it - Play-acting - Singing catches - Guessing riddles - Making a joke;
telling it - Solvingaproblem in practical arithmetic - Translating from
one language into another - Asking, thanking, cursing, greeting, praying.
- It is interesting to compare the multiplicity of the tooLs in language
and of the ways they are used, the multiplicity of kinds of word and
sentence, with what logicians have said about the structure of language
(including the author of the Tractatus Logico-Philosophicus.) (PI it 23)

With respect to the Tractarian analysis of describing reality, Wittgenstein
argues that it fails to distinguish between the `meaning' and the `truth' of a
proposition. For if the meaning of a word is the object to which it refers, a
word is meaningful only in case the object actually exists. The sentence
`The present king of France is bald' would then not only be false, but also
meaningless. Wittgenstein explains what is wrong with such a theory of
language:

~ Fogelin (1987: 111).
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Let us first discuss this point of the argument: that a word has no
meaning ifnothing corresponds to it. - It is important to note that the
word "meaning" is being used illicitly if it is used to signify the thing
that `corresponds' to the word. That is to confound the meaning ofa
name with the bearerof the name. When Mr. N.N. dies one says that
the bearer of the name dies, not that the meaning dies. And it would
be nonsensical to say that, for if the name ceased to have meaning it
would make no sense to say "Mr. N.N. is dead." (PI ~ 40)

This is certainly a fair critique of the picture theory of language as defined

in (PI ~ 1). However, the Tractarian picture theory is much more
sophisticated than that. In fact, it was Wittgenstein's achievement to have
developed a picture theory of language that did allow for the distinction
between `meaning' and `truth'. This he achieved by introducing the concept
of `pictorial or logical form' as connecting a word-picture with the situation it

depicted. This `logical form' is what picture and situation must share if

`picturing' is to be possible at all:

There must be something identical in a picture and what it depicts, to
enable the one to be a picture of the other at all. (T tt 2.161)
What a picture must have in common with reality, in order to be able
to depict it - correctly or incorrectly - in the way it does, is its pictorial
form. (T fk 2.17)
[...]
`What any picture, of whatever form, must have in common with
reality, in order to be able to depict it - correctly or incorrectly - in
any way at all, is logical form, i.e., the form of reality. (T ~ 2.18)

A picture's power to represent is independent from the truth or falsity of the

picture:

A piciure agrees with reality or fails to agree; it is correct or incorrect,
true or false. (T ~ 2.21)
What a picture represents it represents independently of its truth or
falsity, by means of its pictorial form. (T fk 2.22)
What a picture represents is its sense. (T ~ 2.221)
The agreement or disagreement of its sense with reality constitutes its
truth or falsity (T ~ 2.222)
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The truth or falsity of the picture is not determined by the picture's
agreement with reality, but by the agreement of the picture's sense, or
meaning, with reality. A picture can have meaning and still be false, because
its meaning does not correspond to an actual situation. The relation between
meaning and truth is that `to know the meaning of a proposition is to know

6just those conditions that must obtain in order for it to be true'.
A comparison with the Renaissance system of lineaz perspective can

help to illustrate the Tractarian account of ineaning. A picture that is
constructed according to the rules of linear perspective can be meaningful,
that is, represent a possible state of affairs, even if not true, because there
e~sts no actual state of affairs that corresponds to it. A landscape painting,
for instance, may give a false picture of reality, because it situates Italian
ruins amongst German foliage; but it is not for that reason meaningless.
Also, a picture of a group of shepherds underneath an angel-filled sky has
meaning, because the Christian tradition provides the conditions under which
what is depicted is true.

Wittgenstein's reasons for treating his former position so unfairly aze
mainly rhetorical. His interest in the Philosophical Investigations is to show
where the Tractatus fails, not where it succeeds. Most important for him is
to expose the philosophical mistake that drives the Tractatus, which is that
through language we can grasp the essence of things. The hope of the
Tractatus is that, if we could only break down our language into its smallest
particles (i.e. elementary propositions), we would find the smallest bits of
substance (i.e. simple objects) as well. The aim of the Philosophical
Investigations is to destroy this essentialistic picture of language and `bring
words back from their metaphysical to their everyday use.' (PI ~ 116)

When Fuller criticized Hart's concept of open texture as presupposing
the picture theory of language, he meant the simple picture theory as defined
in (PI ~ 1). And it is true that, although Hart later acknowledged the
importance of context and purpose for the correct application of rules, the
difference between easy and hard cases remained for him e~cplained by the

6 Id. at 25.
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distinction between the core and the penumbra of the meaning of the rule.
Since what is part of the core is eacplained as a matter of general agreement,

what is an easy case must be a matter of agreement as well. This fits within

Hart's overall legal theory, which defines adjudication as a social practice;
but it is unacceptable to the pure theorist who refuses to reduce norms to
matters of fact. Hence, the pure theorist must find himself in agreement

with Fuller who says that: `Professor Hart seems nowhere to recognize that

a rule or statute has a structural or systematic quality that reflects itself in
some measure into the meaning of every principal term.'7 This systematic
quality being that with law we play a normative, not a descriptive, language-
game. If we accept Fuller's critique, as I think we must, we must also reject

the wide sources thesis which eacplains the application of rules in easy cases
as finding the right match between a rule and the fact-situation it describes.

ADJUDICATION-IS-~ NTERPRETATION

In the previous section, I rejected the wide sources thesis from the detached
point of view, for treating law as a descriptive, rather than normative
phenomenon. This still leaves open the possibility that the wide sources
thesis, despite its incoherence, corresponds to the image law has of itself.
In fact, I will later argue that it does, and should therefore be taken seriously,
though not uncritically, by the detached point of view. But before reaching

that point, I must first discuss the heritage of Fuller's side of the debate;
one that is diametrically opposed to the wide sources thesis, and which
holds that rules can never be merely applied but are always in need of
interpretation.

The quintessential task of judges, in this view, is to determine the meaning
of law. In the words of Owen Fiss: `Adjudication is interpretation.
Adjudication is the process by which a judge comes to understand and
express the meaning of an authoritative legal teact and the values embodied

7

Fuller (1958: 663).
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in that text.'8 That law has meaning is unquestioned by those who accept
the pazadigm of interpretation. What many fear though, is that the meaning
of law may be indeterminate. An indeterminate meaning, the word says it,
cannot be determined by interpretation, so judges cannot know what it is
that the law requires of them. And if they cannot know this, the argument
goes, the law cannot have authority over them, and judges are in a position
to impose upon law the mearung they themselves prefer. At this point, the
adjudication-is-interpretation paradigm easily slips into rule-skepticism,
because the cases that aze brought before the (appellate) courts would not
be there if not for some reasonable disagreement about the meaning of law.

Fiss has attempted to keep the interpretive freedom of judges within
bounds by adding a super-structure of disciplining rules to the legal system.
`He [the judge] is disciplined by a set of rules that specify the relevance and
weight to be assigned to the material (e.g., words, history, intention,
consequence), as well as by those that define basic concepts and that
established the procedural circumstances under which the interpretation
must occur.'9 The reason that the judge is constrained by the disciplining
rules is that these aze accepted by the legal community of which he is a
member, and enforced upon its members by that same community. For
those within the community, says Fiss, an interpretation is objective, and
thus legitimate, if it conforms to the disciplining rules. For those outside the
community, however, this objectivity is of little interest. They want to know
whether the interpretation is correct, that is, a true statement of the meaning
of the law, and therefore deserving of obedience.

By distinguishing between the internal and the external perspective,
and assigning `objectivity' to the first and `correctness' to the latter, Fiss
hopes to preserve the authority of law even if interpretation, on occasion,
misfires. But in the attempt, Fiss confuses (the authority ofJ the disciplining
rules of the legal profession with (the authority ofJ the law. After noting that
a judicial decision may be both wrong and non-objective if making a false
statement of what the law requires while also disregarding the disciplinary
rules of the legal profession, he continues as follows:

e Fiss (1982: 739).
9 !d. at 744.
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`I imagine that it is also possible for an interpretation to be both non-

objective and correct, as when a judge pretty much decides to do

what he wishes, that is, once again utterly disregards the disciplining

rules, and yet in this instance gives the text the same meaning - in a
substantive sense - as would a fa'v and conscientious judge constrained
by all the appropriate rules. Such a situation does not seem to be of
great practical importance, but it once again illustrates the analytical

distinction between objectivity and correctness, even from the wholly

internal perspective. Both qualitie.s cuise from the very sa,me rtiles:
Objectivity speaks to the constraining force of the rules and whether
the act of judging is constrained; correctness speaks to the content of
the rules and whether the process of adjudication and the meaning
produced by that process are fully in accord with that content.'~o

The mistake in this passage is that objectivity and correctness do not
arise from the same rules: objectivity arises from the disciplining rules, and

correctness from the rules that the judge is asked to interpret. Fiss has not

managed to establish that the latter rules constrain judges in any way, only

that the disciplining rules do. This leaves the skeptic ample space to argue,
as Stanley Fish has done, that it is not the law, nor the individual jud~e, but

the interpretive community that determines what the law requires.t The

`correctness' of an interpretation is then nothing more elevated than what
Fiss called its `objectivity': it simply is its conformance with the disciplining
rules of the legal community.

Another powerful defendant of adjudication-is-interpretation is Ronald

Dworkin, and he is even more involved in a debate with Fish than Fiss.
Dworkin consistently speaks of `legal propositions' to denote `legal
judgments', to emphasize their being either true or false statements of the

~O ld. at 749, my italics.
~~`Interpretive communities are made up of those who share interpretive strategies not for

reading (in the conventional sense) but for writing texts. In other words, these strategies

exist prior to the act of reading and therefore determine the shape ofwhat is read rather

than, as is usually assumed, the other way around. [...] The assumption in each community

will be that the other is not correctly perceiving the "true text,~ but the truth will be that

each perceives the text (or texts) its interpretive strategies demand and call into being.' Fish

(1980: 171). See for Fish's d'~rect critique of Fiss, Fish (1984).
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meaning of law. The following passage is chazacteristic, as well as important
to understand the philosophical project in which he believes himself involved:

The central problem of analytical jurisprudence is this: What sense
should be given to propositions of law? I mean the various statements
lawyers make reporting what the law is on some question or other.
Propositions of law can be very abstract and general, like the proposition
that states of the United States may not discriminate on racial grounds
in supplying basic services to citizens, or they can be relatively con-
crete, like the proposition that someone who accepts a check in the
normal course of business without notice ofany infirmities in its title is
entided to collect against the maker, orvery concrete, like the pmposition
that Mrs. X is liable in damages to Mr. Y in the amount of ~ 1,150
because he slipped on her icy sidewalk and broke his hip. In each
case a puzzle arises. What are propositions of law really about? W hat
in the world could make them true or false?
The puzzle arises because propositions of law seem to be descriptive
- they are about how things aze in the law, not about how they should
be - and yet it has proved extremely di~icult to say exactly what it is
that they describe.1z

Before trying to answer this, indeed baffling, question, I will fust bring
out an ambiguity in the three examples that Dworlán supplies. They may
be shorthand for an empirical statement of the form: `The Court has decided
that states of the United States may not discriminate... etc.', in which case
they are true if the Court has made such a decision, and false if the Court
has not. But they may also be shorthand for a normative statement of the
form: `The law requires that states of the United States may not discriminate...
etc.'. Since the first transcription would make Dworlán's puzzle less than
puzzling, his interest must be in the second. So, hís question to analytical
jurisprudence is: What makes the normative statement `The law requires
that ...' true or false?

A possible reply to this question, which Dworkin anticipates, is that the
puzzle would not exist if not for his asldng the wrong question. There is
nothing that could make `The law requires that ...' true or false, because

12 Dworkin (1985: 148).

94



AUTHORITY AND ~NTERPRETATION

`The law requires that ...' is not a proposition about law. Rather, it is a
judgment expressing what ought to be done whose validity depends on
following the proper procedures. Like Fiss, Dworkin feels that such an
answer must be quickly refuted, because it would lead to a denial of law's
authority. If the statements that judges typically make are not about law,
and thus do not reflect their knowledge of what it is that the law tells them to
do, then the law does not tell them what to do and fails to have any authority.

As he must in order not to beg the question, Dworkin considers the
objection that what he calls `propositions' are judgments that have no truth-
value. According to Dworkin, this objection is raised at the level of ineta-
theory, and irrelevant to the advancement of legal practice:

External skepticism is a metaphysical theory, not an interpretive or
moral position. The external skeptic does not challenge any pazticular
moral or interpretive claim. He does not say that it is in any way a
mistake to think that Hamlet is about delay or that courtesy is a matter
of respect or that slavery is wrong. His theory is rather a second-level
theory about the philosophical standing or classification of these claims.
He insists they aze not descriptions that can be proved or tested like
physics: he denies that aesthetic or moral values can be part of what
he calls [...] the "fabric" of the universe. His skepticism is external
because disengaged: it claims to leave the actual conduct of13
interpretation untouched by its conclusions.

The participants in legal practice who believe that there is a right answer
to legal questions, and that it is their duty to determine what it is, should,
according to Dworkin, simply continue to believe this and dedicate
themselves to business as usual. Since Dworkin makes no distinction between
jurisprudence and adjudication, and considers himself involved in the same
activity as judges, albeit on a more general level, he thinks his own belief in
the one-right-answer to be immune to the meta-theoretical critique of the
external skeptic as well. The only skeptic that Dworkin considers of relevance
to his project is the `internal skeptic' who, like him, is engaged in the
interpretation of law, but who, unlike him, holds that there is no right answer

to legal questions for reason that all answers are wrong. This internal

13 Dworkin (1986: 79-80).
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skeptic dresses himself in the language of the external skeptic, saying that
there are no legal meanings `out there' etc.; but none of this can distract
from the fact that the internal skeptic believes his answer (that there are no
right answers) to be a true statement about law. Hence, he no less assigns
truth-value to legal judgments, and poses no theoretical challenge to the
one-right-answer thesis.14

Dworkin's attempt to get rid of ineta-theory would be acceptable only if
it were true that all theory is undertaken from either the internal or the
external point of view. Because Dworkin allows for no third point of view
from where the terms in which the participants of a practice conceptualize
their practice can be critically analyzed, he thinks he can withdraw the
terms he himself uses Gom critical analysis as well. But the internal-external
dichotomy is wrong. It leaves out the detached point of view of the pure
theorist who takes account of the beliefs of the participants about their own
practice, but does not accept these as binding upon him. The detached
theorist may well give a better analysis of a practice than its participants are
able to do. Dworkin may be right that judges talk about law as if the one-
right-answer thesis were true, but that does not withdraw the one-right-
answer thesis from critical analysis.

Dworkin's considered answer to the question `What makes propositions
of law true or false?' is that `propositions of law are true if they figure in or
follow from the principles of justices, fairness, and procedural due process

14 Dworkin makes his arguments against the internal and the external skeptic as part of his
ongoing debate with Stanley Fish. Again and again, Fish has accused Dworkin of being a
failed interpretivist who by comparing legal interpretation to writing a chain-novel has tried
to impose external restraints upon the internal interpretive point of view. These constraints,
according to Fish, are as unnecessary as they aze impossible: `Dworkin [...] thinks that
interpretation is itseU an activity in need of constraints, but what I have been trying to show
is that interpretation is a structure of constraints, a structure which, because it is always and
already in place, renders unavailable the independent and freely interpreting reader. In
searching for a way to protect against azbitrary readings (judicial and literary), Dworkin is
seazching for something he already has and could not possibly be without.' Fish (1983:
282). What unites Dworkin and Fish, I believe, is that both consider the internal and the
external perspectives mutually exclusive, and therefore do not allow for critical evaluation
of the internal point of view from a detached, i.e. non-reductive and non-interpretive, point
of view.
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that provide the best constructive interpretation of the community's legal
practice.'15 This `best constructive interpretation', which is moral-political
through and through, is invariably reached by Hercules, Dworkin's hero-
judge. But if the best constructive interpretation of law, and not the law
itself, makes propositions of law true or faLse, it would seem that the best
constructive interpretation of law, and not the law itself, determines what
ought to be done. If that is so, Dworkin has established the authority of
Hercules, just as Fiss established the authority of the legal community,
while hoping to account for law's authority.

ÍHE RULE-FARADOX ~: AS-IT-STRUCK-iCRIPKE

The defenders of the adjudication-is-interpretation paradigm, whether they
like it or not, find themselves confirming the truth of what has become
known as Wittgenstein's rule-paradox:

"But how can a rule show me what I have to do at this point? Whatever
I do is, on some interpretation, in accord with the rule." (PI ~ 198)

This was our pazadox: no course of action could be determined by a
rule, because every course of action can be made out to accord with
the rule. (PI Ik 201)

The rule-paradox holds that rules do not determine their own applications
because there is another institution (the interpretive community, Hercules)
that does. The rule-paradox has been given a notoriously controversial
interpretation by Saul Kripke which, if correct, grounds the adjudication-is-
interpretation paradigm in a philosophy of language.~ó Such would have
the unhappy consequence of affirming that law is indeed, as Stanley Fish
has always claimed, a rhetorical instrument in the hands of the powers that
be, and not a practice of reasoning about what ought to be done.

~s Dworkin (1986: 225).
16 See Zapf 8c Moglen (1996) for an overview of the Kripke-inspired legal literature.
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According to Wittgenstein-as-he-struck-Krípke, the rule- or skeptical
paradox expresses the insight that there is nothing about the past application
of a rule that justifies its next application. Although he claims this to be a
problem that affects all rules, Kripke develops his argument, as does
Wittgenstein, in the context of simple rules of calculation." The point of
calculation rules, says Kripke, is that they determine uniquely right answers
for indefinitely many cases, beyond the actual applications of the rule that
have, in the past, been performed. A person who has learned to add will be
conGdent to say that `68 f 57 - 125', even if he encounters this particulaz
sum for the first time. But Kripke introduces a skeptic who challenges this
certainty. How can someone who has never before calculated with the
numbers 57 or up be sure that, although he thought to have applied the rule
of `addition' in the past, he has not actually applied the rule of `quaddition',
defined as: `x f y if (x, y G 57), and 5 otherwise?' If it was indeed the rule
of quaddition he applied before, the correct answer for '68 t 57' is `5', not
`125'.

Kripke's point is not that such a bizarre skeptic really exists, or should
be taken seriously. His point is that the skeptic is not making any logical
mistakes, so that, if he is wrong, it must be on empirical grounds. What is
needed to defeat him is some fact about the past application of the rule of
addition that justifies its future application to `68 f 57'. Kripke azgues
extensively that no such fact exists, so that any new application of the rule is
a leap in the dark. This is how he understands Wittgenstein's remark:
`When I obey a rule, I do not choose. I obey the rule blinrlly.' (PI ~ 219)

Kripke recognizes that the skeptical paradox is unacceptable, for it would
make the everyday use of language and mathematics inexplicable. He
constructs a`skeptical solutíon' in the spirit of Hume and attributes it to
Wittgenstein. This solution is that it does not matter that there is no fact
about the previous application of a rule that justifies the next application,

~~ Kripke (1982: 7): `Following Wittgenstein, I will develop the problem initially with respect
to a mathematical example, though the relevant skeptical problem applies to all meaningful
uses of language.'
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because there are other constraints that make it possible to determine the
correct way to follow a rule. These constraints are: the brute fact that there
exists general agreement, which is our `form of life', about how to follow a
rule; and the public character of language which makes it possible to check
and correct each other's deviant rule-following behavior:

Any individual who claims to have mastered the concept of addition
will be judged by the community to have done so if his particular
responses agree with those of the community in enough cases, especially
the simple ones (and if his `wrong' answers are not often bizarrely
wrong, as in `5' for '68 f 57', but seem to agree with ours in
procedure, even when he makes a`computational mistake'). An indi-
vidual who passes such tests is admitted into the community as an
adder; an individual who passes such tests in enough other cases is
admitted as a normal speaker of the language and member of the
community. Those who deviate are corrected and told (usually as
children) that they have not grasped the concept of addition. One who
is an incorrigible deviant in enough respects simply cannot participate18
in the life of the community and in communication.

The skeptical solution to the skeptical paradox is that rule-following
must be a social practice in order to exist:

And hence also `obeying a rule' is a practice. And to think one is
obeying a rule is not to obey a rule. Hence it is not possible to obey a
rule `privately': otherwise thinking one was obeying a rule would be
the same thing as obeying it. (PI ~k 202)

Thus, Kripke argues that the famous `private language argument' against
the possibility of private languages, which is generally assumed to begin
with PI lk 243, actually precedes PI ~ 243, and is already brought to its
conclusion in PI ~ 202. The private language argument is not a new topic
unrelated to the preceding discussion of rule-following, but explains why

18Id. at 91-2.
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rule-following, despite the truth of the rule-paradox, remains a flourishing
19

human practice.
There is much of interest in Kripke's reading of Wittgenstein, and he

has certainly succeeded in asstuing the rule-paradox its central role in the
overall structure of the PhilosophicalInvestigations. Nevertheless, his many
antagonists accuse him of having fabricated a skeptical monster called
`Kripkenstein', which has little to do with the professedly anti-skeptical
Wittgenstein. I, for my part, have no quarrel with Kripke's conclusion that
there is nothing about the previous applications of a rule that justifies the
next application of that rule, but I disagree that this is the content of the
rule-paradox. The rule-paradox is not about the normative power of previous
applications of a rule, but about the normative power of ntles. The reason
that the previous applications of a rule cannot justify a rule's next application
is simply that those previous applications now belong to the world of facts,
whereas the next application still lingers in the realm ofnorms. Kripkenstein's
`new form of skepticism', which Kripke thinks is `the most radical and origi-
nal skeptical problem that philosophy has seen to date',20 amounts to little
more than the (Humean) insight that norms cannot be derived fi-om facts.

Ironically, Kripke's `skeptical' solution for this `skeptical' problem itself
violates the separation of norms and facts, by finding the justification for the
application of a rule in `the brute empirical fact that we agree with each
other in our responses.'Zt This is exactly the same move we saw both Hart
and Dworkin make before: Hart, when he defined the rule of recognition as
a shared judicial practice of identifying law as well as the justification of
that practice; Dworkin, when he posited a`pre-interpretive', i.e. generally

19 Id. at 1 ff. Fogelin (1987: 241 n. 10) argues, quite convincingly, to have developed a
`skeptical solution' to the skeptical paradox before Kripke presented his interpretation. In
the fust edition of his book on Wittgenstein, published in 1976, Fogelin discussed, but
ultimately rejected, the `public check azgument', which Kripke uses as the solution for the
skeptical paradox. Fogelin's own skeptical solution relies on the `training azgument': `It is
through training (not apublic check) that we are able to halt the regress of interpretations
and follow a rule as a matter of course.' Fogelin also claims to have drawn attention to PI

]k 202 as making the central move in the private language azgument before Kripke did.
20 Kripke (1982: 60).
21 Id. at 109.
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agreed upon, definition of law that is also a standard of justification. Hence,
neither Kripke, nor Hart, nor Dworkin are able to accept the ontological gap
between norms and facts. Kelsen's thundering `Norm is Norm!' could not

keep them Gom trying to explain the one in terms of the other.

~A MYTHOLOGICAL DESCRIPTION OF THE USE OF A RULE~: LAW AS AN ~NSTRUMENT OF

~USTICE

Those who accept the adjudication-is-interpretation paradigm start from the
intuitively plausible, and seemingly quite innocent, assumption that law, if
it is to have authority, must be capable of telling judges how to decide a
particular case. Raz's wide sources thesis assumes exactly the same: it
claims that law has authority if its content is identifiable, since only then can
law fulfill its mediating function. I believe that this assumption is valid from
the internal point of view, but must be rejected from the detached point of
view for reducing authority to a causal phenomenon. Again, the detached
point of view's interest is not to reproach the internal point of view for doing
this, but to explain why it adopts this particular view of authority.

Wittgenstein helps us to understand how come we make law's authority
depend upon knowledge of law's content, in a short series of remarks on the
`machine-as-symbol'. The machine-as-symbol is a schematic depiction of
an actual machine which displays the rationale, or reason, of that machine's
movement:

The machine as symbolizing its action: the action of a machine - I
might say at fust - seems to be there in it from the start. What does
that mean? - If we know the machine, everything else, that is its
movement, seems to be already completely determined. (PI ~ 193)

We use the machine-as-symbol to predict the movement of the actual
machine, and forget that the actual machine may hamper and move altogether
differently:

toi



AUTHORITY AND ~NTERPRETATION

We talk as if these parts could only move in this way, as if they could
do nothing else. How is this - do we forget the possibility of their
bending, breaking off, melting, and so on? Yes; in many cases we
don't think of that at all. We use a machine, or the drawing of a
machine, to symbolize a particular action of the machine. For instance,
we give someone such a drawing and assume that he will derive the
movement of the parts from it. (Just as we can give someone a
number by telling him that it is the twenty-fifth in the series 1, 4, 9,
16, ....) (PI 3~ 193)

When we think about it more carefully, we realize that it is the physical
condition of the machine, not its logical structure, that uniquely determines
(in the sense of: causes) the future movements of the machine. When we
subsequently try to explain how the machine's future actions are determined
by the rule logically, rather than causally, we aze tempted to say that the
rule, in a queer sense, already contains its applications:

"The machine's action seems to be in it from the start" means: we are
inclined to compare the future movements of the machine in their
defmiteness to objects which are already lying in a drawer and which
we then take out. - But we do not say this kind of thing when we are
concerned with predicting the actual behaviour of a machine. Then
we do not in general forget the possibility of a distortion of the parts
and so on. - We do talk like that, however, when we are wondering at
the way we can use a machine to symbolize a given way of moving -
since it can also move in quite di„~erent ways.
We might say that a machine, or the picture of it, is the fust of a series
of pictures which we have learnt to derive from this one.
But when we reflect that the machine could also have moved differently
it may look as if the way it moves must be contained in the machine-
as-symbol far more determinately than in the actual machine. As if it
were not enough for the movements in question to be empirically
determined in advance, but they had to be really - in a mysterious
sense - akeady preseat. And it is quite true: the movement of the
machine-as-symbol is predetermined in a different sense from that in
which the movement of any given actual machine is predetermined.
(PI ~ 193)
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Although the machine-as-symbol does not move at all - it is just a scribble

on a piece of paper - it seems innocent enough to say that `the movement of
the machine-as-symbol' is differently predetermined from `the movement
of the actual machine'. But our careless use of language leads us astray
when we feel that we ought to be able to give an account of this `movement
of the machine-as-symbol':

When does one have the thought: the possible movements ofa machine
are already there in it in some mysterious way? - Well, when one is
doing philosophy. And what leads us into thinking that? The kind of
way in which we talk about machines. We say, for example, that a
machine has (possesses) such-and-such possibilities of movement; we
speak of the ideally rigid machine which can only move in such-and-
such a way. - What is this possibility of movement? It is not the
movement, but it does not seem to be the mere physical conditions for
moving either - as, that there is play between socket and pin, the pin
not fitting too tight in the socket. For while this is the empirical condition
for movement, one could also imagine it to be otherwise. The possibility
of a movement is, rather, supposed to be like a shadow of the
movement itself. But do you know of such a shadow? And by a
shadow I do not mean some picture of the movement - for such a
picture would not have to be a picture of just this movement. But the
possibility of this movement must be the possibility ofjust this movement.
(See how high the seas of language run here!)
[...]
We mind about the kind ofexpressions we use concerning these things;
we do not understand them, however, but misinterpret them. When
we do philosophy we are like savages, primitive people, who hear the
expressions of civilized men, put a false interpretation on them, and
then draw the queerest conclusions from it. (PI 194)

The source of our philosophical confusion lies in the attempt to euplain
one phenomenon as a queer kind of other phenomenon:

"But I don't mean that what I do now (in grasping a sense) determines
the future use causally and as a matter of experience, but that in a
queerway, the use itself is in some sense present." - But of course it is,
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`in some sense'! Really the only thing wrong with what you say is the
expression "in a queer way". The rest is all right; and the sentence
only seems queer when one imagines a different language-game from
the one in which we actually use it. (Someone once told me that as a
child he had been surprised that a tailor could `sew a dress' - he
thought this meant that a dress was produced by sewing alone, by
sewing one thread on to another. (PI ~ 195)

In our failure to understand the use of a word we take it as the expression
of a queer process. (As we think of time as a queer medium, of the
mind as a queer kind of being.) (PI ~ 196)

Once we think of rules as a2`queer kind of causes', we are led towards
ezplaining them mechanically. We say that a rule already contains its
future applications, and call this content the `meaning of the rule'. The
`meaning of the rule' fulf`ilLs the same function as the `possibility of movement'
for the machine-as-symbol; it is like a shadow of the future applications of
the rule that precedes them by just a few steps:

Here I should like first of all to say: your idea was that that act of
meaning the order had in its own way already traversed all those
steps: that when you meant it your mind as it were already flew ahead
and took all the steps before you physically arrived at this or that one.
Thus you were inclined to use ezpressions as: "The steps are really
already taken, even before [ take them in writing or in thought." And
it seemed as if they were in some iuuqueway predetermined, anticipated
- as only the act of ineaning can anticipate reality. (PI ~t 188)

Our talk about the `meaning of rules', as about the `movement of the
machine-as-symbol', is the result of the `crossing of different pictures' (PI ~l
191): of the concept of `rules', which we employ in practical reasoning, and
the concept of `causes' which we use to describe the world. We refer to the

22 Interestingly, Fiss defines adjudication as `the process by which a judge comes to understand
and express the meaning of an authoritative legal text and the values embodied in that text.'
Fiss (1982: 739, my italics). Adjudication may be a`queer kind ofprocess', but a process
nevertheless.
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`meaning of rules' to justify our rule-following actions, because we want
something as objective as `causes' to determine them, rather than
acknowledge that they are irreducibly our own:

Remember that we sometimes demand definitions [like of the `meaning
of rules'] for the sake not of their content, but of their form. Our
requirement is an architectural one; the definition a kind of ornamen-
tal coping that supports nothing.' (PI ~ 217)

The ornamental use we have for the `meaning of rules' is that it allows us
to deny responsibility for our decisions:

"All the steps are really already taken" means: I no longer have any
choice. The rule, once stamped with a particular meaning, traces the
lines along which it is to be followed through the whole of space. - But
if something of this sort really were the case, how would it help?
No; my description only made sense if it was to be understood
symbolically. - I should have said: This is how it strikes me.
When I obey a rule, I do not choose.
I obey the rule blindly. (PI ~ 219)

My symbolical expression was really a mythological description of the
use of a rule. (PI ~ 221)

The myth that results from the `crossing of pictures' is that legal rules
are orders that can be blindly obeyed without taking their supporting reasons
into consideration. This is not a stupid myth, as Wittgenstein would say,
because law repeatedly tells its own judges that to have the legal point of
view is to obey the law blindly. A legal system typically orders judges to
decide on the basis of the law only, and to refrain from judging its `inner

value and reasonableness'.23 This is law's attempt to accomplish two

z3
In Dutch constitutional law, for instance, this judicial obligation has had a prominent place

ever since 1829: `De regter moet volgens de wet regt spreken; hij mag in geen geval de

innerlijke waarde of billijkheid der wet beoordelen.' Art. 11 Wet Algemene Bepalingen.

(The judge must judge according to law; under no circumstances may he evaluate the inner

value and reasonableness of the law.)
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impossible aims at one blow: namely, to oblige judges to take the legal
point of view and give up their moral autonomy, by releasing them from
their moral obligation as autonomous human beings not to do so. But since
the law cannot release anyone from his moral obligations, it must rely upon
a mythological description of itself as a machine that produces the right
answer to every imaginable question, to which process the judges are only
asked to contribute by lending the machine their voice.24 Law creates this
myth by obliging judges never to refuse legal judgment under the false
pretense that the law is silent, obscure, or incomplete, thus defuung itself as
an infallible processor of right, which in order to persuade anyone to take
the legal point of view must mean just, answers.25

ÍHE RULE-PARADOX ~~: AGAINST ~NTERPRETATION

I want to come back to the rvle-paradox, because there is something else to
be learned from it than Kripke's skeptical solution. When we read PI ~
198 and PI lt 201 in their entirety, which Kripke, surprisingly, fails to do,
it is immediately clear that Wittgenstein never endorsed it:

24 This is one way of understanding Montesquieu's description of the judiciary as `le bouche
de la loi'.

25
See again in Dutch law: `De regter die weigert regt te spreken, onder voorwendsel van het
stilzwijgen, de duisterheid of de onvolledigheid der wet, kan uit hoofde van regtsweigering
vervolgd worden.' Art. 13 Wet Algemene Bepalingen. (The judge who shall refuse to give
judgment under pretext of the silence, obscurity, or incompleteness of the law as an excuse,
shall be subject to prosecution as guilty of a denial of justice.) In the United States legal
system, Justice Marshall confirmed the judicial duty to decide in Cohens v. Virginia 19 U.S.
(6 Wheat.) 264, 404 (1821): `It is most true that this court will not take jurisdiction if it
should noh, bui it is equally true, that it must take jurisdiction if it should. The judiciary
cannot, as the legislature may, avoid a measure because it approaches the confines of the
consti[ution. We cannot pass it by because it is doubtful. With whatever doubts, with
whatever difficulties, a case may be attended, we must decide it if it be brought before us.
We have no more right to decline the exercise of jurisdiction which is given, than to usurp
that which is not given. The one or the oiher would be treason to the constitution.'
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"But how can a rule show me what I have to do at this point? Whatever
I do is, on some interpretation, in accord with the rule." - That is not
what we ought to say, but rather: any interpretation still hangs in the air
along with what it interprets, and cannot give it any support.
Interpretations by themselves do not determine meaning.
"Then can whatever l do be brought into accord with the rule?" - Let
me ask this: what has the expression of a rule - say a sign-post - got
to do with my action? What sort of connexion is there here? - Well,
perhaps this one: I have been trained to react to this sign in a particu-
laz way, and now I do so react to it.
But that is only to give a causal connexion; to tell how it has come
about that we now go by the sign-post; not what this going-by-the-sign
really consists in. On the contrary; I have further indicated that a
person goes by a sign-post only in so far as there exists a regular use
of sign-posts, a custom. (PI 198)

This was our paradox: no course of action could be determined by a
rule, because every course of action can be made out to accord with
the rule. The answer was: if everything can be made out to accord
with the rule, then it can also be made out to conflict with it. And so
there would be neither accord nor conflict here.
It can be seen that there is a misunderstanding here from the mere
fact that in the course ofour argument we give one interpretation after
another; as if each one contented us at least for a moment, until we
thought of yet another standing behind it. What this shows is that there
is a way ofgrasping a rule which is not an interpretation, but which is
exhibited in what we call "obeying the rule" and "going against it" in
aciual cases.
Hence there is an inclination to say: every action according to the rule
is an interpretation. But we ought to resirict the term "interpretation"
to the substitution of one expression of the rule for another. (PI ~ 201)

First, a potential source of misunderstanding must be cleared away.
The last paragraph of PI ~ 198 seems to provide some ammunition for a

Kripkean, agreement-based, solution of the paradox; for does it not define
rule-following as a custom? If so, Wittgenstein is a normative reductionist,
comparable to the version of Austin that Hart attacked in The Concept of

Law. But this is neither the most charitable, nor the most plausible, reading

of this paragraph. All Wittgenstein says is that a minimum defacto regularity
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in the application of a rule is a precondition for rule-following, not that rule-
following can itself be reduced to a defacto regularity or custom. On this
matter, he finds himself in the good company of Kelsen and Raz, who also
hold that eflïcacy is a condition, though not an explanation, of normativity.

PI ~k 201 explains that the rule-paradox results from attempts to justify
rule-following behavior by anything but the rule itself, as for instance by an
interpretation. It shows that such attempts inevitably lead to rule-skepticism,
because there is always more than one interpretation willing to do the job.
The ongoing quest for justifications other than the rule itself results in a
never-ending line-up of interpretations behind interpretations, and in the
destruction of the reason-giving capacity of rules.

Pace Kripke, Wittgenstein is not a rule-skeptic who would wish to deny
the normative character of rules. He fully endorses the common sense in
which people claim they are guided by rules: `[W]e look to the rule for
instruction and do something, without appealing to anything else for
guidance.' (PI ~t 228) "`The line intimates to me which way I am to go" is
only a paraphrase of: it is my last arbiter for the way I am to go.' (PI ~ 230)
Hence, Wittgenstein's solution to the paradox is not to make `the interpretive
community' or `the brute empirical fact that we agree with each other in our
responses' the last arbiter of the application of a rule, but to ban the concept
of interpretation from normative analysis: `[W]e ought to restrict the term
"interpretation" to the substitution of one expression of the rule for another.'
(PI ~ 201) In terms more congenial to lawyers: the practice of interpretation
is a technique for generating legal arguments, accepted by and used within
the interpretive community of lawyers. It allows the law to speak in many
different tongues, and thus increases the liveliness and depth of legal deba-
tes. But the concept of interpretation has only a destructive role in a pure
normative theory. For it is not the task of the pure theory to generate a
plurality of legal arguments, but to explain how a legal rule can speak with
the single voice of authority.

There is a striking parallel between Kripke's misreading of Wittgenstein,
and Hart's misreading of Kelsen. Hart believed that the pure theory's aim
was to deternune the meaning of legal rules, whereas the pure theory was
designed to account for law's normative character only. So also does Kripke
believe that the rule-paradox prepares the ground for a skeptical, agreement-
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based theory of the meaning of rules, whereas the rule-paradox is

Wittgenstein's reminder that rules, and not their interpretations, are

normative.
Wittgenstein's advice how to avoid the rule-paradox is that `there is a

way of grasping a rule which is not an interpretation, but which is exhibited

in what we call "obeying the rule" and "going against it" in actual cases.'

(PI ~t 201) The following remark also places `doing something' at the heart

of the normative language-game:

"How am I able to obey a rule?" - if this is not a question about
causes, then it is about the justification for my following the rule in the

way I do.
If I have exhausted the justifications I have reached bedrock, and my

spade is turned. Then I am inclined to say: "This is simply what I do."

(Remember that we sometimes demand defmitions for the sake not of
their content, but of their form. Our requirement is an azchitectural
one; the defmition a lánd ofornamental coping that supports nothing.)

(PI ~ 217)

We misread Wittgenstein, in the same way as Hart misread Kelsen, if

we take him to be answering the normative question: `How should I apply

the rule?', for which `This is simply what I do' is obviously not an acceptable

answer. Wittgenstein's interest, like KeLsen's, is in the conceptual question:

`How am I able to obey a rule?', and his emphasis on `doing' (in the

beginning was the deed, as he was fond of quoting Goethe) is meant to

bring out that the ability to obey rules begins with the subjective, itself

unjustifiable, decision to grant the rules the authority they claim to have.
The subjective decision to look to a rule for guidance fulfills the same

function as the Grundnorm in the Kelsenian system: it makes it possible to

play the normative language-game with a particular rule but does not just~

it. For instance, the willingness of a judge to apply Nazi-law makes it

possible for him to refer to Nazi-laws as objective standards, but does not
justify his doing so.

How can something as subjective as a personal decision create

objectivity? In an attempt to gain a better understanding of this paradoxical

phenomenon, Bert van Roermund has drawn an interesting analogy with
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the creation of objectivity in Renaissance painting through the use of linear
26

perspective.
Van Roermund explains that the invention of linear perspective allowed

Renaissance painters to create the illusion of a three-dimensional space
upon a two-dimensional canvas more systematically than their Medieval
and Classic predecessors. Not because those earlier painters did not have
any idea of space, but because they had a different idea of it. Space, for
them, was not an all-embracing continuum in which bodies are situated, as
it is for the Renaissance painter, but that which is left over after all bodies
have competed for the distribution of space. In spite of its demonstrable
historical contingency, linear perspective presents itself as necessary to see
the world objectively. The intuitive plausibility of this claim rests on the
systematic, even mathematical, character of linear perspective. The space
that it allows the painter to construct can be measured and appreciated for
the correctness of its dimensions, and the bodies that are situated in it
either `fit in' or do not. The size of a figure is related to its surroundings,
and not to its status as patron or saint.

Once the construction of linear perspective is considered, however, its
claim to objectivity quickly loses credibility: an imaginary line is drawn
from the single `eye' of a subjective `I' who stands in Gont of the picture,
towards a single point `behind', or in the virtual depth of it. The `I', who is
the painter, has chosen to start from this position, but could have chosen any
other one. His is an entirely subjective decision, without which, however,
there would be no painting at all. What is interesting, however, is that
whereas the decision that makes representation possible is entirely
subjective, the painting's representation of reality is not. For once the `I'
has put his `eye' in position, the rules of linear perspective oblige him to
stay where he is. The same is true for the viewers of the painting. They are
obliged to adopt the point of view from where the picture was painted, in
order to see it as it was meant to be seen. Hence, the distinction between
the historical-empirical question: `What is the point of view from where this
painting is constructed?' and the normative question: `What is the point of

zb
Van Roermund (199ï). Wittgenstein's remazks on rule-following are also the staráng point
of his analysis.
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view from where this painting ought to be viewed?' is lost, and the unjustifiable
becomes normative.

Van Roermund argues that the concept of rules fulfills a similar function
for modern politics as the invention of linear perspeciive for Renaissance
art.27 First, it transforms the political arena, in which antagonists compete
with each other for the limited space and time available, into a legal system
that assigns each argument its proper place and time. This legal system,
like a Renaissance picture, is a possible rather than an actual space that can
always be filled in with more depth and detail. Secondly, legal rules present
themselves as objective standards of evaluation, even though they are the
outcome of a subjective political will. Finally, and perhaps most importantly,
even though law is the product of politics, it cannot be reduced to politics. A

`highest norm', however incoherent as a concept, must be presupposed by
politics if it wants its will to be seen as law. The painter can fix the gaze of
his spectators only by letting his own gaze be fixed by the rules of linear
perspective; so also can politics expect to see its laws obeyed only by itself
obeying the `highest norm'.

Using Kelsenian terms, a legal system can only exist under the
presupposition that its `highest norm' is valid. Only after this initial decision
is made can a political judgment about what ought to be done be seen and
referred to as a norm.

"We sees a series in just one way!" - All right, but what is that way?
Clearly we see it algebraically, and as a segment ofan expansion. Or
is there more in it than that? - "But the way I see it surely gives us
everything!" - But that is not an observation about the segment of the
series; or about anything that we notice in it; it gives expression to the
fact that we look to the rule for instruction and do something, without
appealing to anything else for guidance. ( PI lf 228, italics in original)

`We see a series in just one way' means: we see it as normative and
therefore appeal to it when justifying our actions. Disagreement about how
to continue the segment (how to apply the rule) is thereby not excluded,
since seeing it as normative precedes knowing what it means.

Z7
!d. at 39 ff.
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LAW~S BLIND PROMISE OF ~USTICE

The analysis so far leads to the conclusion that law does not claim authority
after, but before its meaning can be known. In other words, law claims to
have authority even though nothing yet is known nor can be known about
what it says. But under what circumstances could it ever be justified to
accept such a claim to `blind' obedience? Raz's answer, the `normal
justification thesis', will not do, since it holds that people are justified to
accept law's authority if, in the long run, they are more likely to comply with
the reasons that apply to them when following the authority's decisions than
when acting on their own balance of reasons. In other words, the normal
justification thesis makes law's authority depend on its being, if not a perfect,
at least an adequate instrument of justice. As we have seen, this corresponds
to the image that law imposes upon the internal point of view. However, the
detached point of view's account of authority cannot depend on the content
of law being, by and large, just, because it needs to explain why it can be
justifiable to accept the authority of law even when nothing about its content
can be known.

We might get a better grasp of the moral dilemma created by law's
claim to blind obedience by comparing it to the following, not uncommon
situation among two friends A and B. A asks B to do him a favor, without
yet telling B what the favor is. If A and B are good friends, B will normally
say `sure', but always under the unspoken presumption that A will not ask
him to do anything that B should not be willing to do. If A then tells B that
the favor is to murder A's rich uncle, A certainly has no right to complain if
B does not comply. The reason is, that A has no right to ask B's blind
commitment to an act that is immoral. If A values the continuation of their
friendship, he had better take note of B's moral obligations first, before
manoeuvring him into the uncomfortable position of having agreed to
undertake a moral obligation to which he cannot comply.

Friendship is built on the mutual trust that friends want for each other
what is best for them. If this trust is betrayed, as in the example above, the
relationship itself is threatened. I believe that a similar mutual trust lies at
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the foundation of a legal system.28 A legislator who does not trust his

subjects to respect the law will not grant them the authority to render

judgment in the name of law, that is, in his name. Such a legislator will not

create the institution of the judiciary, nor define judges as having the legal

point of view, but jealously preserves the legal point of view for himself. He

speaks to his subjects through orders, not through rules, if he takes them for

selfish children. On the other hand, a citizen who does not trust the lawgiver's

respect for him is not willing to adopt the legal point of view and declare

himself prepared to obey law without yet knowing its content. But once he

places his faith in law as the instrument of justice it claims to be, he wants to

obey it; not out of fear of punishment, which is why one would obey an

order, but out of a desire to make justice come about. This foundation in

trust distinguishes a system of rules from a set of orders and, though itself

unjustified by anything other than one's willingness to put one's faith in law,

justifies one's acceptance of law's authority.
The judge, the representative parexcellence of the legal point of view, is

as bound to law's blind promise of justice as if he had made it himself.

That means that he is bound to a promise of justice which is attributed to

him by the `other' to whom he applies the law. For only if this `other' finds

his own sense of justice respected by law, can he be expected to accept

law's claim to authority. However, by participating in the legal debate and

claiming that law requires this rather than that decision, this very same

`other' adopts the legal point of view, submitting himself to an idea of justice

which is not of his own making either, but which his adversary (again, the

`other' as seen from the legal point of view) presupposes to be his. And this

makes perfect sense, for how could anyone expect the `other' to obey a, for

him unfavorable, legal decision, unless that decision respects this other's

ZB
Raz also draws an analogy between friendship and respect for law. Respect for law, as he

sees it, is comparable to friendship because both grow and diminish over time; they aze

revealing of one's character, there is no general obligation to undertake the relationship;

but, once undertaken, they are reasons for action. The important difference between them,

says Raz, is that respect for law is not a reciprocal relation. (Raz 1979: 250 tTJ. I disagree

with this last reservation; in my opinion, the relationship between the law and the citizens is

reciprocal, because based on mutual trusC the citizen's trust in the morality of law on the

one hand, and the legislator's trust in the morality of its citizens on the other.
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own sense of justice? Hence, we fmd that anyone who appeals to law as
requiring a particular decision is by that very act bound to a promise of
justice whose content is determined by precisely the `other' whose obedience
to law he claims.

As Kelsen has argued, the question `What is justice?' cannot be answered
by some formula or golden rule.29 But that does not force one to conclude,
as Kelsen seems to have done, that justice is entirely subjective. Justice is
relative, a word Kelsen also uses, rather than subjective, because relative
to the point of view of the `other' and not to the point of view of the `I' who
decides. A legal system is just if it preserves and respects the point of view
that is not its own, which, in a democracy, amounts to respecting the point of
view of the minority. With Kelsen, we can therefore conclude that justice is
tolerance for those beliefs that are not sanctioned by law, allowing them to
be expressed rather than trying to uproot them.

ICEEPING LAW'S FROMISE THROUGH ~NTERPRETATION

The continuous back-and-forth between the legal point of view and the mo-
ral point of view of the `other' to which the legal point of view is accountable,
provides the judge with an opportunity for interpretation. Interpretation, as
seen Gom the detached point of view, is the decision to improve, or make an
exception to, the rule if respect for the moral point of view of the other so
requires. The more a judge confides in the moral standards of the other
(and thus of himself, before he adopted the legal point of view), the larger
his interpretive space will be; the less he confides in the other (and thus in
himselfl, the more formal he will be. An extremely skeptical judge may
end up disregarding the moral point of view all together, out of a belief that
human beings (again, fu~st amongst whom he himselfJ will always identify
justice with their own interests. At the other extreme stands the judge who
thinks he has a privileged access to justice and need not listen to what the

29
Kelsen (1971).
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legal point of view has to say. This is Hercules, once law's dreams have

come true, and law has given way to Pure Justice.
Although the detached point of view shows that law's promise of justice

at times obliges judges to deviate from law to do justice, the internal point

of view precludes any such deviation by its claim to be an infallible instrument

of justice. Justice, from the internal point of view, is not relative to the moral
point of view of the `other', but warranted by the legal point of view. This
does not prove the detached definition of interpretation wrong, but suggests
that judges must understand their own interpretive activities differently.

Fuller's alter-ego Justice Foster, in the fictitious Case of the Speluncean
Explorers, defends judicial interpretation as follows:

There are those who raise the cry of judicial usurpation whenever a

court, after analyzing the purpose of a statute, gives to its words a
meaning that is not at once apparent to the casual reader who has not
studied the statute closely or examined the objectives it seeks to attain.
Let me say emphatically that I accept without reservation the proposition
that this Court is bound by the statutes ofour Commonwealth and that
it exercises its powers in subservience to the duly expressed will of the
Chamber of Representatives. The line of reasoning I have applied

above raises no question of fideGty to enacted law, though it may
possibly raise a question of the distinction between intelligent and
uruntelligent fidelity. No superior wants a servant who lacks the capacity
to read between the lines. The stupidest housemaid knows that when
she is told `to peel the soup and skim the potatoes' her mistress does
not mean what she says. She also knows that when her master tells her
to `drop everything and come running' he has overlooked the possibility
that she is at the moment in the act of rescuing the baby from the rain
barrel. Surely we have a right to expect the same modicum of
intelligence from the judiciary. The coaection of obvious legislative
errorsoroversights is not to supplant the legislative will, but to make that
will effective.~

30 Fuller (1949: 625-6), my italics.
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Foster does not appeal to justice as outweighing law, because such a
direct appeal to morality is foreclosed by law's claim to legitimate authority.
Instead, he takes up and reinforces law's self-image as an instrument of
justice, by claiming that judicial interpretation is instrumental to law's
effectiveness. In other words, interpretation is presented as only an
instrument to repair an instrument, and not as an authority-claiming decision
that creates an exception to an authority-claiming rule. The way interpretation
`works', according to the internal point ofview, is by determining the meaning
of law as the legislator really meant it, so that law will again be able to
produce justice on its own. Hence, the internal point of view operates by
transforming conflicts between the legal and the moral point of view into
disagreements about the meaning of words, to which authoritative ending it
declares itself indispensable.
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A CASE STUDY: PLANNED PARENTHOOD V. CASEV

In the previous chapter, which completed the argument of my thesis, I

developed two different accounts of authority and interpretation: one from

the internal point of view, which is the point of view of law, and one from the

detached point of view, the point of view of legal philosophy. From the legal

point of view, law has authority because it gives the right answers to social

problems, and judicial interpretation is the instrument that sets law to work.

From the detached point of view, law has authority because it is founded on

mutual trust between the legislator and the citizens. Judicial interpretation
must uphold and strengthen this foundation in trust, when the legal and the

moral points of view collide.
In the great bulk of cases, we should expect judges to justify their

decisions within the parameters offered by the legal point of view's
`mechanical' understanding of authority and interpretation; that is, starting
Gom the premise that law has the right answer locked up in its depths and
understanding themselves as looking for it. However, in those rare legal
decisions in which law's authority and the judiciary's interpretive power are
questioned, we may see judges trying to analyze the nature of authority and
interpretation more scrupulously, before taking up the legal point of view
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and deciding in the name of law. In this epilogue, I want to take a look at
one such exceptional decision, Planned Parenthood of Southeastern
Pennsylvctnia v. Casey,~ to show how the legal and the detached point of
view interact in the administration of justice.

In Casey, the Supreme Court of the United States was asked to overrule
the leading precedent on abortion, Roe v. Wade.2 The plurality that delivered
the opinion consisted ofJustices 0'Conner, Souter, and Kennedy, all appointed
by the conservative Reagan and Bush administrations, and expected by
many to overrule Roe. Although the plurality Justices did not attempt to
hide their dissatisfaction with that previous decision, they affirmed the
authority of what they considered its central holding: a woman's right to
choose an abortion prior to the moment of viability, defined as the moment
at which a fetus can live outside and independently of its mother. The
trimester framework however, created by Roe to ensure women the free
exercise of their right during the first two trimesters of pregnancy, they
explicitly overruled. Justices Stevens and Blackmun concurred in those
parts of the plurality opinion that upheld a woman's constitutional right to
choose an abortion, making it a narrow victory of five over four. They
dissented in so far as the plurality rejected the trimester framework; most
forceftilly so Blackmun, who once designed it, and who still considers it the
best guarantee that a woman's choice be free.

Justices Rehnquist and Scalia, each joined by each other as well as by
Justices White and Thomas, wrote separate dissenting opinions, in which
they argued that Roe was wrongly decided to begin with, and should long
have been overruled.3 They furthermore derided the plurality's analysis of

,
2 112 S.Ct. 2791 (1992).
3 93 S.Ct. 705 (1973).

Justices White and Rehnquist were on the Court when Roe was decided, and the only two
Justices who dissented at the time. As already mentioned in the main tea~t, Justice Blackmun
wrote the opinion of the Court in Rce. The other six Justices deciding Casey were appointed
afterwazds, mostly by the conservative Reagan-Bush administrations, which had an outspoken
political agenda to get Roe v. Wade overruled. President Reagan overplayed his hand
when he nominated Robert Bork to succeed Justice Powell. The Senate rejected Bork's
intentionalist theory of interpretation which brought him close to saying that Griswold v.
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stare decisis as `a keep-what-you-want-and-throw-away-the-rest version' of

that doctrine,4 since it allowed the plurality to reject the trimester framework

created by Roe as unnecessary to, and inconsistent with, its central holding,

even though many in the past considered the trimester framework to be

Roe's central holding. The charge of the dissenters is that the plurality did

not really apply Roe as the authoritative precedent they say it is, but instead

re-interpreted Roe so as to make it more palatable to their own moral

convictions.
In this epilogue, I hope to show that the plurality's analysis of the authority

of precedent is defensible - with some amendments - from the detached
point ofview, and its subsequent reinterpretation of Roe a respectable attempt
from the internal point of view to keep law's promise of justice.

FROM ROE TO CASEY

Without pretending to discuss the complex issue of abortion and its
constitutional regulation in any depth, I must give a brief sketch of the

Supreme Court cases that led up to Casey. In Roe v. Wade, the Supreme

Court extended the right to privacy, which the Court had developed over

time to protect the right to make one's own choices concerning such highly

personal issues as marriage, procreation, contraception, child rearing and

education, to include a woman's decision to terminate her pregnancy. Justice

Blackmun, who wrote the opinion, failed to give the right to privacy a clear
foothold in the Constitution, suggesting, but not deciding, that it is founded

in the Fourteenth Amendment's liberty clause.'

Connecticut, 381 U.S. 479 (1965), the case that struck down a Connecticut law prohibiting

mamed couples to use contraceptives, was wrongly decided. Griswold is usually considered

the main precedent for Roe v. Wade, so its being wrongly decided would have an impact on

Roe.
4 The characterization is Justice Scalia's: 112 S.CL 2791 (1992) at 2881.

5 410 U.S. 113 (1973) at 153 (J. Blackmun).
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Opposite a woman's right to choose an abortion stands the State's interest
in the protection of potential life and in the health and life of the mother. To
accommodate these different interests, Blackmun designed the trimester
system for which Roe has become best known. During the first trimester, no
compelling State interest can justify the prohibition, or even regulation, of
abortion, since medical data show that the risks of having an abortion are
low or lower than the risks of normal childbirth. During the second trimester,
the State may regulate abortions in so faz as reasonably related to the
mother's life and health; for instance, by requiring that abortions be
performed by licensed physicians, in well-equipped abortion clinics. After
viability, when the fetus is potentially able to live outside the mother's
womb, States may prohibit abortions in order to protect fetal life, except if
an abortion is necessary to preserve the mother's life or health.b

In the years following Roe, the Court had to confront various State
legislative attempts to circumvent the trimester system, and to restrict a
woman's right to choose an abortion. Some of these were upheld, others
were not. In Maher v. Roe, the Court upheld a state regulation granting
Medicaid benefits for childbirth though not for non-therapeutic abortions,
arguing that a woman's right to choose an abortion does not deprive the
State of its interest in encouraging normal childbirth, nor oblige it to finance
childbirth and abortion on an equal footing.7 In Harris v. McRae, the logic of
Maher was extended to include certain medically necessary abortions as
well. Justice Stewart declared that `although government may not place
obstacles in the path of a woman's exercise of her freedom of choice, it
need not remove those not of its own creation. Indigency falls in the latter
category.'8 Harsh and insensitive to the plight of poor women as these
judgments may be they do not so much constitute a retreat from Roe, as
retlect the Court's general reluctance to treat poverty as a suspect category

9
in equal protection cases.

6 Id. at 163 ff.
8 432 U.S. 464 (1977).
9 448 U.S. 297 (1980).

See in particular Dandridge v. Williams, 39? U.S. 471 (1970) and San Antonio School
District v. Rodngilez, 411 U.S. 1(1973), in which the Court used low-level scrutiny to
evaluate an equal protection claim based on wealth discrimination.
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10
The Court struck down spousal and parental consent requirements ,

though upheld a parent notiGcation requirement for `immature and

dependent' minors.l~ In City of Akron v. Akron Center for Re,productive

Health, Inc.,12 the Court struck down regulations that ordered all second-

trimester abortions to be performed in a hospital; required the performing

physician to inform the patient that, among other things, `the unborn child is

a human life from the moment of conception'; and installed a waiting period

of 24 hours that would force women to make the trip to the abortion clinic

twice. The Court decided that these regulations imposed impermissible

burdens on a woman's freedom of choice, and had the purpose of persuading

her not to have an abortion, rather than ensuring her health and informed

consent. In a dissenting opinion, Justice 0'Connor, recently appointed by

anti-abortion President Reagan, sígnaled her discontent with Roe's trimester

framework for making the state interests depend on facts of inedical

technology. She suggested that it be replaced by an `undue burden' stan-

dard, to be applied during the entire pregnancy. Such would make clear

that the State has compelling interests in maternal life and health, as well as

in potential life, throughout pregnancy, without being entitled to place
13

`absolute obstacles or severe limitations' on the abortion decision.

0'Connor's dissent in Akron marks the first step towards the plurality opinion

m CQSCy. 14
Thornburgh v. American College of Obstetricians and Gynecologists

provided yet another opportunity for the Court to strike down detailed State

regulations with respect to, among other things, the information that a

physician must bring to the attention ofa woman seeking an abortion. Then,

~o For spousal consent, see Planned ParenthoodofCentral Missouri v. Danforth, 428 U.S. 52
(1976); for pazental consent, see Id. and Bellotti v. Baird, 443 U.S. 622 (1979). In Belloui,

Justice Powell outlined a judicial bypass procedure as an alternative to parental consent.

Planned Parenthood Association ofKansas C'~ty v. Ashcroft, 462 U.S. 476 (1983) subsequently

upheld a parental consent requirement that provided for such a bypass procedure.

~~ H.L. v. Matheson, 450 U.S. 398 (1981).lz
462 U.S. 416 (1983).

13 Id. at 461-466 (J. 0'Connor, dissenting opinion).

14 476 U.S. 747 (1986).

121



AUTHORITY AND ~NTERPRETATION

in Webster v. Reproductive Health Seruices, the Court made a significant step
in the direction of overruling Roe.~s A majority of five upheld a number of
regulations, including one obliging physicians to perform tests on women
pregnant for twenty or more weeks, to determine the possible viability of
the fetus. More importantly, however, a plurality offour proposed to overrule
Roe's trimester system. Justice 0'Connor, who joined the majority but
withdrew from the plurality, considered it unnecessary to reexamine Roe in
this case, but declared herself willing to do so on some future occasion.
Thus she firmly established herself as the swing-vote that could make or
break Roe's trimester system.

ROE RECONSIDERED

That future occasion was soon to come when the Court agreed to hear Casey.
In Casey, the Court was asked to decide the constitutionality of five provisions
of the Pennsylvania abortion statute which regulated, and arguably restricted,
a woman's right to have an abortion. These provisions required certain
information to be given to a woman requesting an abortion, followed by a
waiting period of 24 hours to ensure her informed consent; parental consent
in case of minors, with the possibility of a judicial bypass procedure; and a
statement of notification of the husband for married women. The statute
provided for an exception to these three requirements in case of inedical
emergency only. Finally, it obliged abortion clinics to keep records of all
abortions performed, and to report to the State specified medical and
statistical data.

As in Thornburg, Justice 0'Connor might have declared some, or all, of
these provisions constitutional, without facing the question of Roe's authority.
This time, however, she chose to take a different course. The opening
statement of the plurality opinion, jointly announced by Justices 0'Connor,
Kennedy, and the recently appointed Souter, explains why: `Liberty finds
no refuge in a jurisprudence of doubt.'16 The plurality acknowledges that

15 109 S.Ct. 3040 (1989).
16

112 S.Ct. 2791 (1992) at 2803 (Plurality opinion).
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doubt had been cast upon the holding of Roe by the Court's own subsequent
decisions, and by the declared willingness of some of its members to overrule
Roe v. Wade. It being the Court's duty to guide the lower courts and the

legislative authorities in their understanding of the Constitution, the plurality

decides not to evade its responsibility any longer, and to take the matter to
hand.

These opening paragraphs set the tone, because throughout the plurality

opinion there is a strong sense of duty, even against personal preference,
which the plurality believes comes with being a member of the Court. This
in marked contrast with Justice Scalia's at bottom deeply cynical vision of
public office: `[N]o government official is "tempted" to place restraints upon

his own freedom of action, which is why Lord Acton did not say "Power
tends to purify." The Court's temptation is in the quite opposite and more
natural direction - towards systematically eliminating checks upon its own
power; and it succumbs.'

The plurality's fu~st concern is to end any existing confusion about the

constitutional source of the right of privacy as developed by the Court up to
Roe. Its proper textual home, the three Justices say, is the liberty clause of
the Fourteenth Amendment. Unlike Blackmun, who in Roe reached the
same conclusion but never explained why, the plurality put their cards upon

the table and give us their theory of the Fourteenth Amendment. The
Fourteenth Amendment, the Justices say, promises the citizens a realm of

personal liberty. It does not refer to a limited set of liberties such as, for

instance, those liberties that are explicitly defined in the Bill of Rights, or
those which enjoyed legal protection at the time the Fourteenth Amendment
was ratified. Hence, there is conceptual space for the development of new

liberties that were not recognized or accepted as constitutional liberties
before, including, possibly, a woman's freedom to choose an abortion.

Although their broad understanding of liberty weighs heavily in favor of
a woman's freedom ofchoice, the plurality explicitly acknowledges the deeply

problematic character of abortion. It is not in the first place, as Blackmun

17 Id. at 2874 (J. Scalia, concumng in the judgment in part, and dissenting in part).
18 The latter approach is taken in Michael H. v. Cerald D., 491 U.S. 110 (1989) (Opinion by

J. Scalia).
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would have us believe, a medical procedure that must be carried out as
safely as possible, but `a unique act' with moral and practical implications
for the woman herself, those immediately surrounding her, society at large,
and the life, or potential life, that is aborted. Had the matter come to the
plurality afi~esh, without the authority of Roe to take into consideration, it is
unclear what their decision would have been. Although the Justices pay
considerably more attention to the arguments in support of a woman's
freedom of choice than to the State's arguments to the contrary, these do not
ultimately decide the case for them. It is, rather, their deeply felt respect
for the bond of trust that underlies the Constitution's, as well as the Court's,
claim to legitimate authority, that induces them to reaffirm Roe's central
holding and to acknowledge a woman's freedom of choice as a
constitutionally protected liberty. It is to their analysis of the authority of
precedent and its relevance for the Court's own authority that I will now
turn.

THE AUTHORITY OF FRECEDENT AND THE AUTHORITY OF THE COURT

The plurality Justices begin their discussion of the authority of precedent
by saying that, especially in constitutional cases, it cannot be absolute.
Although respect for the past is necessary to ensure legal certainty, this
cannot go so far as to preclude the correction of a mistake once made. The
plurality deónes a four-prong test, consisting of `prudential and pragmatic
considerations', to determine the respective costs of overruling or affirming
a prior decision. Factors to be taken into account are whether the rule has
proved unworkable as a practical matter; whether the rule is subject to a
special kind of reliance that would increase the cost of overruling; whether
it is out of step with new doctrinal developments; and whether the factual
premises of the previous decision `have so changed or come to be seen so
differently as to have robbed the old rule of significant application or
justification."9

19112 S.Ct. 2791 (1992) at 2808-9 (Plurality opinion).
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Concerning Roe's practicability, the plurality finds that, though Roe has
received opposition, it has not proved unworkable, and the questions it has

raised fall within judicial competence. The issue of reliance raises a complex
of factual and normative considerations because a lot depends on which

facts are considered relevant. The plurality refuses to limit the impact of
overruling Roe to future sexual activity only. It throws out its net wider to
include the fact that:

[P]eople have organized intimate relationships and made choices that
define their views of themselves and their places in society, in reliance
on the availability of abortion in the event that contraception should
fail. The ability of women to participate equally in the economic and
social life of the Nation has been facilitated by their ability to control

zo
their reproductive lives.

Taking into consideration all that, the costs of overruling Roe increase
dramatically.

The Justices Gnd no doctrinal changes that tend to undermine Roe, whether

Roe is seen as an elaboration of the right to use contraceptives as established
in Griswold v. Connecticut,21 whether as part of a line of cases that safeguard
personal autonomy with respect to medical treatments, or even when
considered as constituting a class of its own. Although the Roe majority of
seven has diminished over the years to five, and the trimester system in

particular has been under fire, there has never been a majority to overrule
Roe's central holding. At this point in the decision, the plurality downplays
the extent to which Roe has been in danger, especially in Webster. It can
only pull this off because of its own interpretation of Roe's holding as not
including the trimester system, Roe's most controversial part.

Zo Id. at 2809. Justice Rehnquist takes the opposite view that `reliance interests would not be
diminished were the Court to go further [than just overruling Roe's trimester system] and
acknowledge the full error of Roe, as "reproductive planning could take virtually immediate
account of" this action.' Id. at 2862 (Chieí J. Rehnquist, concumng in the judgment in
part, and dissenting in part), quoting a consideration rejected by the plurality at Id. at 2808
(Plurality opinion).

~~ 381 U.S. 479 (1965).
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Finally, the plurality acknowledges that Roe's factual assumptions
concerning the moment of viability of the fetus have changed, and will
continue to change, with the advance of inedical science. However, it
considers these changes not fundamental, and in no way making Roe's
choice of `viability' as the moment at which the State's interest in potential
life becomes compelling, obsolete. Certainly, the plurality does not express
any enthusiasm for `viability' as a legal concept. Such would indeed have
been out of character, especially for Justice 0'Connor, who in her dissent in
Akron severely criticized Roe for making the application of a standard of
legal review dependent upon the state of the art of inedical science. But
then again, enthusiasm is hardly necessary when it comes to fulfilling one's
duties.

The case is decided, but the most intriguing part of Casey is still to
come. The plurality decides to take its analysis of precedent one step
further and to consider its bearing on the authority of the Court itselC To do
so successfully, it would have to take the detached point of view, Gom where
it can understand the source of its authority. Instead, we see the plurality
trying to combine the internal and the external points of view, as in the
following paragraph:

The Court's power lies, rather, in its legitimacy, a product of substance
and perception that shows itself in the people's acceptance of the
Judiciary as Gt to determine what the Nation's law means and to decla-
re what it demands.
The underlying substance of this legitimacy is of course the warrant
for the Court's decisions in the Constitution and the lesser sources of
legal principle on which the Court draws. That substance is expressed
in the Court's opinions, and our contemporary understanding is such
that a decision without principled justification would be nojudicial act
at all. But even when justification is furnished by apposite legal
principle, something more is required. Because not every conscientious
claim ofprincipled justification will be accepted as such, the justification
claimed must be beyond dispute. The Court must take care to speak
and act in ways that allow people to accept its decisions on the terms
the Court claims for them, as grounded truly in principle, not as
compromises with social and political pressures having, as such, no
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bearing on the principled choices that the Court is obliged to make.
Thus, the Cour['s legitimacy depends on making legally principled
decisions under circumstances in which their principled character is
sufficiently plausible to be accepted by the Nation.22

When talking about the `substance' of legitimacy, the plurality adopts
the internal point of view that accepts law's authority: `the warrant for the
Court's decisions [are] the Constitution and the lesser source of legal
principle'; `justification is furnished by apposite legal principle'; `[the Court
makes a] conscientious claim of principled justification.' However, when
discussing the `perception' of legitimacy, the plurality uses the language
that belongs to the external point of view: `the justification claimed must be
beyond dispute'; `sufficiently plausible to be accepted by the Nation.'

By combining the internal and the external perspectives, the plurality
hopes to account for the Court's authority. But since neither of these
perspectives explains law's normative character, any such attempt is doomed
to fail. Moreover, it is dangerous for a court to take the external perspective
while reaching a decision, since the externa] perspective tends to reduce
law to a form of social or political power. We can see this reductive tendency
at work when the plurality finds itselfdiscussing the relevance, or irrelevance,
of political pressure for its decision to overrule Roe, a theme that is best
avoided by judges. Not surprisingly, th23dissenting opinions take ample
time to indulge in the plurality's mistake.

zz
112 S.Ct. 2791 (1992) at 2814 (Plurality opinion).

Z3
For instance, Rehnquist writes: `In assuming that the Court is perceived as "surrender[ing]
to political pressure" when it overrules a controversial decision, the joint opinion forgets
that there are two sides to any controversy. [...] But this perceived dilemma arises only if

one assumes, as the joint opinion does, that the Court should make its decisions with a view
toward speculative public perceptions. If one assumes instead, as the Court surely did in
both Brown and West Coast Hotel, that the Court's legitimacy is enhanced by faithful
interpretation of the Constitution irrespective of public opposition, such self-engendered
difficulties may be put to one side.' 112 S.Ct. 2791 (1992) at 2865. (Chief J. Rehnquist,
concurring in the judgment in part, and dissenting in part.) And as for Scalia: `I cannot
agree with, indeed I am appalled by, the Court's suggestion that the decision whether to

stand by an erroneous constitutional decision must be strongly inffuenced - against
overruling, no less - by the substantial and continuing public opposition the decision has
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Still unconvincing, but moving in the right direction, is the plurality's
discussion of two previous instances in which the Court decided to overrule
a long standing precedent: in 1937, when in West Coast Hotel Co. v. Parrish24
the Court overruled the Lochner 5 jurisprudence that protected freedom of
contract against government regulations meant to improve working conditions;
and in 1954, when in Brown v. Board ofEducation2b it rejected the separate-
but-equal doctrine established in 1896 by Plessy v. Ferguson.27 Starting
from the premise that these decisions to overrule were justified and required,
the plurality sets itself the task to explain why it would not be justified and
required to overrule Roe.

In distinguishing Lochner and Plessy Gom Roe, the plurality puts all the
weight on a change of understanding of the facts on which Lochner and
Plessy were once based, and which once were thought to justify them. It
argues that the Court in Lochner was wrong, as a matter of fact, to believe
that an unregulated free market economy could establish a minimum level
of human welfare for all. 5imilarly, the Court in Plessy was wrong, as a
matter of fact, to believe that separate facilities for blacks and whites could
be equal. The plurality then repeats its earlier conclusion that there has
been no comparable change in the facts that gave rise to Roe, nor in their
understanding. To quote Justice Rehnquist's rather disdainful way ofputting
it, `the basic facts which gave rise to Roe have remained the same - women
become pregnant, there is a point somewhere, depending on medical

generated. [...] But whether we would "subvert the Court's legitimacy" or not, the notion
that we would decide a case differently from the way we otherwise would have in order to
show that we can stand firm against public disapproval is frightening. [...] Of course, as the
Chief Justice points out, we have been subjected to what the Court calls "political pressure"
by óoth sides of this issue. Maybe today's decision not to overrule Roe will be seen as
buckling to pressure from that d'~rection. Instead of engaging in the hopeless task of

predicting public perception - a job not for lawyers but for political campaign managers -

the justices should do what is legally right by asking two questions: (1) Was Roe correctly

decided? (2) Has Roe succeeded in producing a settled body of law?' Id. at 2883-4 (J.

Scalia, concurring in the judgment in part, and dissenting in part).
24

300 U.S. 379 (1937).
25198 U.S. 45 (1905).
26
z7 347 U.S. 486 (1954).

163 U.S. 537 ( 1896).

128



EPILOGUE

technology, where a fetus becomes viable, and women give birth to
children.'28

F..specially with respect to Plessy, the plurality's account of why it was
overruled sounds pale and unconvincing. While Brown did, indeed, rely
upon statistical data that demonstrated the detrimental effects of separate
education upon black children, it also declared that `separate educational
facilities are inherently unequal', thus suggesting that, had the statistics
shown otherwise, separate facilities would still constitute a violation of the
Fourteenth Amendment's equal protection clause. By focusing so much on
the facts, the plurality tends to downplay the Court's changed, indeed
improved, moral appreciation of public segregation since the day Plessy
was decided. Only in two asides does the plurality cast any doubt upon the
moral integrity of the Plessy Court, which blamed the colored race for
choosing to understand the e~cistence of separate facilities for blacks and
whites as stamping them, rather than the whites, with a badge of inferiority:
`Whether, as a matter of historical fact, the Justices in the Plessy majority
believed this or not,...', and `While we think that Plessy was wrong the day
it was decided...',29 but these are immediately followed by the plurality's
main argument that the Court's understanding of the facts has changed.

Still, much is to be learned by the plurality's reluctance to judge their
predecessors too harshly. I believe it can be explained by the plurality's
understanding of the Court as a moral agent whose authority must be earned
over time, and which it, for that reason, does not want to put in jeopardy.~
This may seem egotistic, but serves an important purpose, since by upholding
the Court's moral authority the plurality makes it possible for the people to
put their trust in law:

28 112 S.Ct. 2791 (1992) at 2860 (Chief J. Rehnquist, concurring in the judgment in part, and
dissenting in part).

291d. at 2813 (Plurality opinion).30
!d. at 2816: `It is true that diminished legitimacy may be restored, but only slowly. Unlike
the political branches, a Court thus weakened could not seek to regain its position with a
new mandate from the voters, and even if the Court could somehow go to the polls, the loss
of its principled character could not be retrieved by the casting of so many votes. Like the
chazacter of an individual, the legitimacy of the Court must be earned over time.'
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[T]heir belief in themselves as [a people that aspires to live according
to the rule of law] is not readily separable from their understanding of
the Court invested with the authority to decide their constitutional cases
and speak before all others for their constitutional ideals. If the Court's
legitimacy should be undermined, then, so would the country be in its
very ability to see itself through its constitutional ideals. The Court's
concern with legitimacy is not for the sake of the Court but for the sake
of the nation to which it is responsible.31

The Court is the exemplary legal man who accepts the authority of law
blindly, but it is also the mouthpiece of law that demands to be blindly
obeyed. Because of this double identity, obeying and demanding obedience
at the same time, the Court has a unique opportunity to act as living proof
that accepting law's authority need not be immoral. It can squander this
opportunity by making bad decisions, as it certainly did in Plessy and in
Lochner too, but it can also rise to the occasion by interpreting law in such a
way as to fulfill its promise of justice.

However, the radical insight of the detached point of view was that the
legal man accepts law's authority before knowing what law will require of
him. Hence, the plurality's decision to obey Roe cannot depend on their
reinterpretation of Roe, but only on their trust that, somehow, law will fulfill
its promise of justice. Only after putting their trust in law, can the Justices
take the internal point of view, and does the obligation to fulfill law's promise
become their own responsibility. In the closing words of their opinion, they
define this responsibility as follows:

Our Constitution is a covenant running from the first generation of
Americans to us and then to future generations. It is a coherent
succession. Each generation must learn that the Constitution's written
terms embody ideas and aspirations that must survive more ages than
one. We accept our responsibility not to retreat from interpreting the
full meaning of the covenant in light of all of our precedents. We
invoke it again to define the freedom guaranteed by the Constitution's
own promise, the promise of liberty.32

~~ Ibid.3z
Id. at 2832.
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The plurality's analysis of the authority of precedent receives severe

criticism of Justices Rehnquist and Scalia. The latter is particularly venomous,

having no qualms about comparing the plurality to an `Imperial Judiciary'

with a`Nietzschean vision of us unelected, life-tenured judges - leading a

Volk.'33 Where the plurality declare themselves bound to the ConstituUon's

promise `that there is a realm of personal liberty which the government may

not enter',34 Scalia ridicules the prospect of government power restraining

itself voluntarily.3s
According to Scalia, the only way to prevent a government by law from

becoming a government by judges, is to make judges apply the law according

to the meaning it originally had at the time when, and for the community

which, it was adopted.3ó It is not at all clear, however, why judges would be

willing to accept this recommendation, if not already inclined to accept the

authority of law. Their acceptance of his theory of interpretation should be

as implausible to Scalia as the plurality's acceptance of law's promise of

liberty as binding upon them, since both attitudes require the kind of voluntary

relinquishment of power that he deems impossible. Scalia, like Dworkin,

has a theory of interpretation that presupposes judges to view law from the
internal point of view, but does not explain what could have made them

accept law's claim to authority.

33
Id. at 2882 (J. Scalia, concumng in the judgment in part, and dissenting in part).

3a
Id. at 2803 (Plurality opinion).

3s
Id. at 2874 (J. Scalia, concurring in the judgment in part, and dissenting in part).

36
Scalia discusses his theory of interpretation in Scalia (1997). I call his theory of interpretaàon
`originalist textualism', to underscore that his interest is not in the current meaning of law
- Scalia attributes that position to those who believe in a`Living Constitution' that changes
over time, as he certainly does not - but to the original meaning of law. Scalia (1997: 38).
Nor is Scalia an `originalist' in the sense of `intentionalist', for he does not think that the
original intentions of the draftsmen should be taken into consideration. In that respect, he
is in agreement with such antagonists as Laurence Tribe and Ronald Dworkin.

131



AUTHORITY AND INTERPRE7ATION

ROE REINTERPRETED

After having taken their authority-creating, blind leap of faith, the plurality
are in a position to reinterpret Roe, and to repair its shortcomings as a legal
decision. By using the word `reinterpreting' I do not mean to say that the
plurality engage in a semantic enterprise and try to determine Roe's
`meaning'. Interpretation is here referred to as the attempt, undertaken
from the internal point ofview, to vindicate law's self-image as an instrument
of justice, so as to make law's (in casu Roe's) claim to authority morally
acceptable.

First, the plurality give Roe a firmer foothold in the Constitution by
explaining why - whereas Roe had merely stated that -`liberty' in the
Fourteenth Amendment is broad enough to include a woman's freedom of
choice: `At the heart of liberty is the right to define one's own concept of
existence, of ineaning, of the universe, and of the mystery of human life.
Beliefs about these matters could not define the attributes of personhood
were they formed under compulsion of the State.'37

Secondly, they reaffu-m Roe's choice of viability as the decisive moment
before which a woman has a right to terminate her pregnancy, adding two
legal arguments to Roe's essentially medical reasoning: the doctrine of
stnre decisis that weighs in favor of reaffirming an existing clear rule, and an
argument of fairness that allows one to attribute to a woman her implied
consent to state intervention after she has carried her pregnancy to two-
thirds of the full term.3s

Thirdly, the plurality redefines Roe's central holding so as to repair an
inconsistency that had been cause for confusion in much of the subsequent
litigation. The inconsistency lies not in Roe's recognition of both a woman's
freedom of choice and the State's interest in the protection of fetal life, since
these can very well coexist. The inconsistency lies, rather, in the trimester
framework that was meant to accommodate the woman's right with the State's
interest. The plurality finds that the State's interest in potential life is not
sufficiently appreciated within the trimester system, because the State may

37
112 S.Ct. 2791 ( 1992) at 2807 (Plurality opinion).ae
~d. at 2817.
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not express its concern for the unborn fetus until after viability. The trimester

framework is therefore rejected as not being part of the central holding of

Roe, and replaced by a new `undue burden' test that will be applied throughout
pregnancy. An undue burden is defined as a substantial obstacle in the

path ofa woman seeking an abortion, meant, or having the effect of, hindering

her Gee choice rather than informing it. This new test guazantees women

the right to make the ultimate decision, but not the right to be insulated

from all others in doing so.39
The plurality Justices do not raise the question when life begins, because

they recognize that any answer must have religious connotations. Nor do
they explain the nature of the State's interest in potential life. However,

their opinion would be incoherent were they to understand the State's interest
as derived from the fetus's own interest in his or her life. For, as Dworkin
has azgued extensively, if the fetus were a person with sepazate interests

and rights, the State would surely be obliged to prevent its abortion. The

coherence of the opinion depends upon the State having its own distinct
interest in potential life, regazdless of the fetus being a person. The text of

the opinion amply supports Dworkin's conclusion that this must be the State's
interest in the intrinsic value of human ]ife.ao

The value of human life is a universal moral principle that everyone
should want law to protect. Nevertheless, it has different implications for

different people, often depending upon their religious beliefs: `One view is
based upon such reverence for the wonder of creation that any pregnancy
ought to be welcomed and carried to full term no matter how difficult it will
be to provide for the child and ensure its well-being. Another is that the
inability to provide for the nurture and caze of the infant is a cruelty to the

child and an anguish to the pazent.'a~ The plurality recognizes the State's
interest in ezpressing its understanding of the value of human life, but holds

up `liberty' as a bar against the State's attempt to impose its view as
incumbent upon anyone.

39 Id. at 2821.
ao

Dworkin (1994: 171).
a' 112 S.Ct. 2791 (1992) at 2803-4 (Plurality opinion).
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The plurality asks abortion-defenders and abortion-crusaders alike to
leave the moral battlefield in which only one side can be right, and trust
their Constitution to protect the value of human life that is the common
concern of all. The plurality's decision to uphold the majority of the
regulations that were contested in Casey as passing the `undue burden' test
is a sign to the pro-life activists that their moral concerns are legitimate and
fmd shelter in the Constitution, even though the legal point of view cannot
be limited to them. The pro-choice activists, on the other hand, are reminded
that freedom of choice is protected not because every choice would be
equally defensible, but because individual moral growth requires it. By
allowing people to form their own moral beliefs, and encouraging tolerance
for the moral beliefs of others, the plurality fulfills law's promise to be just,
without making the Herculean claim of knowing best what morality requires.

THE CREATION OF AUTHORITY VERSUS THE ~MPOSITION OF AUTHORITY 42

The final question to be considered is whether Casey succeeds, where Roe
failed, to create the mutual trust between law and citizens that is constitutive
of law's authority. I think its achievement can best be judged by comparing
it to the Court's opinion in Cooper v. Aaron, another contemporary case in
which the Court was forced to discuss its own authority.43 In Cooper, the
Court had to respond to the State of Arkansas' downright refusal to comply
with Brown v. Board of Education's school desegregation order. The State
argued that it was not bound by Bmwn, but by its own understanding of the
Constitution. The Court in Cooper was unanimous in rejecting the State's
claim, referring to Marbury v. Madison~ as having declared `the basic

4Z
See White (1994) for an interesting discussion of Casey and other political, legal, and
literary texts as texts that create authority rather than try to impose it.a,
358 U.S. 1 (1958).44
5 U.S. (1 Cranch) 137 (1803).
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principle that the federal judiciary is supreme in the exposition of the law of

the Constitution'. The Cooper Court held that `the interpretation of the

Fourteenth Amendment enunciated by this court in the Brown case is the

supreme law of the land, and Art. VI of the Constitution makes it of binding

effect on the States "any Thing in the Constitution or Laws of any State to

the Contrary notwithstanding."'~5 In other words, Cooper declared the Court's
interpretation of the Constitution, not the Constitution itself, the supreme
legal authority; a result that befits the adjudication-is-interpretation paradigm.

Cooper's account of Marbury v. Madison is inadequate, however. Justice

Marshall did not claim the Court's interpretive supremacy over the legislature

and the executive, but the supremacy of the Constitution over the judiciary,
the legislature, and the executive alike. Of course, it has often been said
that Marshall's denial of jurisdiction, out of his professed respect for the
Constitution, was only instrumental to his larger goal of ensuring the power

of judicial review, and was therefore far from a humble submission to the

Constitution. But that is to analyze the decision from the external point of
view that inevitably debunks law's normative character. It takes the detached
point of view to see that Marshall's characterization of judicial adjudication
as inevitably interpretive of the Constitution is consistent with his afCu-mation

of the Constitution, and not of the Court's interpretation of the Constitution,

as the supreme law of the land.
The Court in Cooper chose to understand the State of Arkansas' refusal

to obey its decision in Bmwn as a refusal to obey the Constitution, thus

placing the State in a clearly unconstitutional position. For as the Court
reminds us, `[e]very state legislator and executive and judicial officer is
solemnly committed by oath taken pursuant to Art. VI, cl. 3, "to support this

aa
Constitution"', meaning that every state official is constitutionally obliged
to adopt the internal point of view. But rather than having refused to take
this internal point of view, the State disputed the extent of the Court's powers
under the Constitution. By thus engaging in constitutional argument, it
demonstrated its allegiance to the Constitution, even if not to the Supreme
Court's interpretation of it. The Court's response to the State's constitutional

45
358 U.S. 1(1958) at 18.ab
16id.
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argument was unsatisfactory, for it did not explain why the Constitution
would require the state authorities to accept the interpretive supremacy of
the Court, rather than act on their own best understanding of the Constitution.

Justice Marshall had been able to avoid this question in Marbury v.
Madison, because judicial review was there established, ingeniously and
paradoxically, by declining jurisdiction to hear the case; a decision that
favored the executive power that might otherwise have wished to challenge
the Court's claim to interpretive authority. In Cooper, the question received
an answer that fits the adjudication-is-interpretation paradigm, but which
cannot convince those who disagree with the Court's decision on the merits.

In Casey, the question of interpretive authority surfaces again, but is
given an entirely different treatment. The plurality does not deny that those
who challenge Roe consider themselves committed to obey the Constitution.
On the contrary, the three Justices fully appreciate the moral dilemma in
which many people find themselves placed after Roe, since it is the very
same dilemma they themselves experience: ought one to respect a Court
decision that not only goes against one's strongest moral convictions, but
that has been given a shaky constitutional foundation as well? The plurality
does not define the anti-abortion activists as disrespectful of the Constitution,
so as not to exclude them from the constitutional debate, but recognizes
them as struggling to be members of `a people who aspire to live under the
rule of law'. As members of such a people they have the right, the obligation
even, to question a previous Court's decision that is itself disrespectful of
the rule of law. Instead of suppressing public debate about Roe, the plurality
invites it. For only when people engage themselves to reflect upon the rule
of law and upon what it requires of them, can their abstract `aspiration to
live under the rule of law' become reality.

One concrete consequence of the people's commitment to the Constitution
is their acceptance of a woman's freedom of choice as first established by
Roe. By overcoming their own moral objections against Roe, the plurality
Justices demonstrate their moral commitment to, and pride in, being part of
`we the people'. By reinterpreting Roe and improving its constitutional
reasoning, they make it easier for others to do the same and to again place
their trust in the Constitution as the guardian of moral and political freedom.
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Dit proefschrift valt in twee delen uiteen. De eerste drie hoofdstukken zijn

van meta-theoretische aard en hebben als doel de mogelijkheid en het
belang van conceptuele analyse in de rechtsfilosofie veilig te stellen. Hierbij

wordt vooral positie ingenomen tegen de Amerikaanse rechtsfilosoof Ronald
Dworkin die meent dat deze vorm van rechtsfilosofie het normatieve karakter

van het recht miskent en geen zinnige bijdrage aan de ontwikkeling van het
recht heeft te bieden. Dworkin meent dat rechtsfilosofie alleen zinvol is

wanneer deze normatieve uitspraken kan en wil doen over wat rechtens is,
op dezelfde wijze, zij het op een algemener niveau, als een rechter die het
recht interpreteert en toepast in een specifiek geval.

Omdat Dworkin zijn meta-theoretische positie heeft ontwikkeld als een
kritiek op de positivistische rechtsfilosofie van de Engelse rechtsfilosoof
H.L.A. Hart, worden in het eerste hoofdstuk een aantal kernbegrippen van
Hart's rechtsfilosofie besproken: het interne en het externe perspectief op
recht, de `open texture' van taal, en `social rules'. De conclusie zal zijn,
conform Dworkin en contra Hart, dat het verbindende karakter van
rechtsregels niet verklaard kan worden uit het feit dat zij algemeen worden
geaccepteerd als verbindend door de juridische autoriteiten. Rechtsregels,
in andere woorden, zijn geen `social rules'. Bovendien wordt geconstateerd
dat Hart's meta-theoretische zuiverheid te leiden heeft onder zijn
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positivistische uitgangspunt dat er geen conceptuele relatie bestaat tussen
recht en moraal. Hierdoor staat Hart zichzelf niet toe te concluderen dat
het interne perspectief op recht van degene die het recht toepast een moreel
perspectief moet zijn.

In het tweede hoofdstuk wordt Dworkin's meta-theoretische positie
benaderd als een voortzetting en radicalisering van Lon Fuller's positie in
het Hart-Fuller debat over de aard van het recht en over de interpretatie
van regels. Fuller bekritiseerde het rechtspositivisme van Hart vanwege de
onjuiste rechtsvindingstheorie die daaruit voort zou vloeien. Opdat algemene
regels kunnen worden toegepast in het specifieke geval, zegt Fuller, moeten
hun onderliggende redenen in de toepassing worden betrokken. Hiertoe
zou de rechter, impliciet of e~cpliciet, de regels moeten interpreteren waarbij
onvermijdelijk morele overwegingen hun intrede doen. Hart's poging deze
conclusie te vermijden door te stellen dat regels een harde betekeniskern
hebben die geen interpretatie behoeft, duidt volgens Fuller op een
onaanvaardbare opvatting over taal en betekenis die normatief taalgebruik
reduceert tot descriptief taalgebruik. Fuller's aanval op het rechtspositivisme
vanuit een rechtsvindingstheorie wordt door Dworkin overgenomen en
geradicaliseerd wanneer hij stelt dat niet alleen rechtsregels en
rechtsbeginselen normatief zijn, maar het rechtsbegrip zelf ook, zodat de
rechtsfilosofie slechts interpretaties, en geen analyses, van het rechtsbegrip
kan geven.

In het derde hoofdstuk wordt weer een ander debat als uitgangspunt
genomen, ditmaal tussen Hart en Hans Kelsen, om zo tot een beter begrip
te komen van wat een zuivere meta-theoretische positie zou moeten zijn.
Uit Hart's eigen weergave van zijn éénmalige publieke ontmoeting met
Kelsen kan worden geconcludeerd dat hij geen goed inzicht had in het doel
van Kelsen's zuivere rechtsleer. Hart begreep deze uiteindelijk als
hermeneutisch, in de zin dat de zuivere rechtsleer uitspraken zou doen over
de betekenis die het recht heeft voor degene die zich gebonden acht aan
het recht. Echter, het is onjuist om `betekenis' hier, zoals Hart doet,
semantisch op te vatten. Het doel van de zuivere rechtsleer is te verklaren
hoe bepaalde feiten die in de wereld plaatsvinden een normatieve `betekenis'
verkrijgen, waardoor het mogelijk wordt van recht te spreken. Deze, zeer
beperkte, doelstelling van de zuivere rechtsleer is wel begrepen door loseph
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Raz, een leerling van Hazt. Diens `sources thesis' is eveneens bedoeld om
de mogelijkheid van recht veilig te stellen en toont daazmee het belang van
de analytische rechtsfilosofie aan. Raz laat bovendien zien dat het perspectief
van de analytische rechtsfiloGe noch het interne, noch het externe is, maar
een tussenliggend `detached point of view'.

Het tweede deel van dit proefschrift, te beginnen met het vierde hoofdstuk,
bestaat uit een analyse, ondernomen vanuit dit `detached point of view',
van het interne perspectief van degene die het recht toepast. Deze mondt
uit in een kritiek op, en bijstelling van, Raz's `sources thesis' in diens ruime
formulering, welke stelt dat rechtsregels in eenvoudige gevallen toegepast
kunnen worden zonder dat hun achterliggende rechtvaardiging daarin wordt
betrokken. Hiertoe wordt teruggekeerd naaz Fuller's verwijt jegens Hart
dat diens onderscheid tussen eenvoudige en moeilijke gevallen een onjuiste
opvatting over normatieve taal zou veronderstellen. Omdat Fuller deze
kritiek ontleende aan Ludwig Wittgenstein's latere taalfilosofie worden diens
opmerkingen over het afbeeldingsdenken, regels en interpretatie onder de
loep gelopen. Daarbij wordt stelling ingenomen tegen Saul Kripke's

skeptische interpretatie van Wittgenstein, omdat deze Wittgenstein's
bedoeling miskent op dezelfde wijze als ook Hazt Kelsen's doel miskende:
Wittgenstein wilde niet een interpretatietheorie ontwikkelen, maaz slechts
de mogelijkheid van het normatieve taalspel veilig stellen.

In ditzelfde hoofdstuk wordt tenslotte ook de vraag gesteld wat het gezag

van het recht, en het besluit het interne perspectief ten opzichte van het
recht in te nemen, rechtvaazdigt. De conclusie is dat deze rechtvaardiging,
anders dan Raz wil, niet gelegen kan zijn in de min of ineer correcte inhoud
van het recht, omdat het interne perspectief moet worden ingenomen zonder

de inhoud van het recht te kunnen kennen. Een dergelijke beslissing zou

moreel inacceptabel zijn, zo wordt geargumenteerd, als er niet een
stilzwijgende, vooronderstelde belofte aan vooraf zou zijn gegaan dat het
recht in zijn toepassing rechtvaardig zal blijken te zijn. Deze zelfde belofte

verschaft vervolgens aan degene die het interne perspectief inneemt, en
dus de macht verwerft in naam van het recht te spreken, de verplichting

deze belofte gestand te doen ten opzichte van degene wiens gehoorzaamheid
aan het recht wordt geeist. Het recht is daarom altijd verantwoording schuldig
aan het morele perspectief van de ander. Dit kan echter niet geschieden
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door de expliciete erkenning van dat morele perspectief, en vindt daarom
plaats in de vorm van een interpretatie van de betekenis van het recht. De
normatieve grondslag van het recht ligt in het wederzijdse vertrouwen tussen
wetgever en onderdaan dat het juridische perspectief het morele perspectief
zal respecteren.

In de epiloog tenslotte wordt het bovenstaande aanschouwelijk gemaakt
met behulp van een tamelijk recente beslissing van het Amerikaanse Supreme
Court waarin het gezag van een eerder baanbrekend precedent over de
legalisering van abortus, als ook het gezag van het Supreme Court om een
dergelijk precedent te herroepen, expliciet aan de orde werden gesteld.
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