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CHAPTER I
AREAS OF TENSION CONCERNING THE

SOVEREIGNTY OF STATES

r,evi.'      1' '          , 
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1. INTRODUCTION

Before the law stands a doorkeeper. To this doorkeeper comes a man from the
country and prays for admittance to the law. But the doorkeeper says that he cannot

grant admittance at the moment. The man thinks it over and then asks if he will be
allowed in later.  'It is possible'  says the doorkeeper,  'but not at the moment'.'

International law can be compared to 'the law' in Kafka's parable. It exists,
somewhere at another level, and embodies a promise of justice, truth, and
protection. The 'man from the country' stands for the people who, confronted with
oprgsion and discrimin_9tion_12Y their «111 State, have placed their la 1-11ppe_ff,r_

justi« and pro£e8fion in internation-allaw. -The sovereign State can be compared to
the doorkeeper: standing in the middle of the road, between the people and
international law and, dependinft on its-benevolence, granting admittance to
international law. This Chapter will describe the areas of_tension surrounding-the
conceft_of-sovereignty of States. The-concern of States for_their sovirej.gnly--11«-
shaped international_le' through _the centuries   and   is   still a motive underling

.several-doctrines and plinciples-0-f.international law. The traditional view held by
States about the content and function of their sovereignty will be briefly described
in the next section, as well as the changes in this view effected by the influence of
historical events and philosophical movements.

The subsequent section will deal with the perspective of the international
community, as represented by several international organisations. To what extent is
the international community able to support issues that have become matters of
international concern?

-----i----)-*--1--

Finally, the perspective of the 'man from the country' will be considered.
Admittance to 'the law', or more specifically, access to and standing before judicial
bodies, is not always obvious. Although several claims mechanisms have been
developed in international law, obstacles of a practical, legal, procedural, or
political nature hamper the access to these judicial bodies.

Retusning elements in this study will be the interaction between the following

'threet torsi/)1) the inlernatio al community creating, in several international  fora,

1 Franz Kafka, For dem Gesetz, Schocken Verlag, Berlin, 1934 (translated by W. and E.
Muir).

.



Chapter I

moral and legal standards on behal f of the oppressed; 2) sovereign States protecting
 

their 'regerved--domain';2 3) people living under the sovereignty of the State.
Against the background of the interplay between these three actors it will be
determined what the legal status is of minority groups and indigenous peoples, two

  recently noticed aclErs jn the international realm.

2. SOVEREIGN STATES

2.1.  The Act of State Doctrine

'The word "sovereign" means no more than "independent"; and, like the latter, is
negative in force: a sovereign State is one not subject to certain types of control,
and its sovereignty is that area of conduct in which it is autonomous.'3 The negative
force in Hart's definition of a sovereign State, is echoed in Seyersted's description
of State sovereignty as 'not being subject to the jurisdiction of any other organized
community':  As  long  as the other organised community is another sovereign State,
the extent of its sovereignty is limited by the sovereignty of the other State, on the
basis of reciprocity. The principle of equality of States, a principle of international
law, in theory, safeguards this balance between the sovereignty of different States
and, thus, enables the coex-istence of States.

Nevertheless, the delimitation and protection of their sovereignty have always
been of great concern to States. Consequently, several practical doctrines have been
developed to strengthen the general principle of equality of States and to stress the
mutual independence of States. For instance, the Act of State doctrine, a doctrine of
Anglo-American origin,5 was developed to protect internal acts of States from
being judged by foreign courts. The Act of State doctrine protects a State from
'inquiries by courts of other countries into the validity of the public acts committed
within its own territory': This doctrine was developed by the Supreme Court ofthe

2 'The reserved domain of domestic jurisdiction', see Brownlie, 1., Principles of Public
International Law, 5* Ed., Clarendon Press, Oxford, 1998, p. 293ff.

3   Hart, H.L.A., The Concept of Law, Reprint  of  1"  Ed.   1961, Clarendon Press, Oxford, 1993,
p. 271.

4  Seyersted, F., 'Objective International Personality of International Organisations', in:
Nordisk Tidsskrift for  International  Ret, Vol.  34,1964, B 48.

5    Higgins, R., Problems & Process, Clarendon Press, Oxford, 1995, p. 217.
6       In the United States the doctrine of'Act of State' is usually thought to have been developed

in two cases. In the Underhill v. Hernandez case (1897), Chief Justice Fuller stated:  'Every
sovereign State is bound to respect the independence of every other sovereign State, and the
courts of one country will not sit in judgment on the  acts of the government of another done
within  its  own  territory.'  In  1964  the  US  Supreme  Court  confirmed  this view  in the Banco
Nacional de Cuba v. Sabbatino case:  'The Judicial  Branch will not examine the validity  of a
taking of property within  its own territory  by a foreign sovereign government.' The scope  of
the doctrine has been limited in the Alfred Dunhill of London. inc. v. Cuba case (1976): 'We

2
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United States on its own authority,7 as a principle ofjudicial restraint, essentially to

 

avoid disrespect for foreign States. The rationale behind this principle was
formulated  in   1918  in the Oetjen v. Central Leather Co. case: 'To permit the
validity  of the  acts of one sovereign State to be reexamined and perhaps condemned
by the courts of another would very certainly imperil the amiable relations between
governments and vex the peace of nations': Thus, through minimising interference
in legitimate acts of others, the doctrine of Act of State was considered to secure
friendly relations among nation-States,' and thus, the coexistence of States.

2.2. The Principle of Non-intervention

The principle of equality of States and mutual respect for the sovereignty of other
States,10 the principle underlying the Act of State doctrine, can also" be found in
international law, in the principle of non-intervention. 12

This principle, which Brownlie called 'a "master principle" which draws
together many particular rules on the legal competence and responsibilities of
States',13 protects States, to a certain extent, from intervention in their internal

decline to extend the act of State doctrine to acts committed by foreign sovereigns in the
course of their purely commercial operations' (Franck, T.M., & Glennon, M.J., Foreign
Relations and National Security Law, West Publishing Co., St. Paul, 1993, pp. 241-244);
Flinterman, C., De Act of State Doctrine, Maarten Kluwer, Antwerpen/Amsterdam. 1981,
pp. 20-43.

7      'Under the Act of State doctrine the courts abstain from passing judgement on the acts of a
foreign State not because they are required to do so by the Constitution, but because of a
sensitive regard for the functions entrusted by the Constitution to the political branches of
the government in the field of foreign affairs and the foreign policy interest of the nation
which may be affected by a determination on the merits of the case before the courts. The
principle is merely a principle of decision compelled by neither international law nor the
constitution.' See: Franck & Glennon, 1993, p. 248.

8     Franck & Glennon, 1993, p. 242.
9  Chen. L.C., An Introduction to Contemporary International Law: a Policy-Oriented

Approach, Yale University Press, New Haven, 1989, pp. 244-245.
lo General exceptions  to  the  Act of State doctrine  can be found  in  the US Foreign Sovereign

Immunities Act of 1976, §1605: inter alia, in any case  1)  in which the  foreign  State  has
waived its immunity; 2) in which the action is based upon a commercial activity carried on
in the US (Franck & Glennon, 1993, p. 254); Flinterman, 1981, p. 43.

11    Higgins, 1995, p. 217.
12    The use of the technical term 'domestic jurisdiction' is relatively recent in origin. It made its

firil lormal  appearance   in the Covenant  of the League of Nations. Article   15  (8)  of  the
Covenant stated:  'If the dispute between the parties is claimed by one of them, and is found
by the Council, to arise out of a matter which by international law is solely within the
jurisdiction of that party, the Council shall so report, and shall  make no recommendation  as
to its settlement.' The Charter of the United Nations has adopted this formula with slight
modification in Article 2 § 7. See Chen, 1989, p. 226.

13   Brownlie, 1998, p. 293.

3
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affairs by other entities. The principle of non-intervention appears, for instance, in
Article 2 (7) of the Charter of the United Nations, where it refers to the relation           4
between States and the United Nations:

Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any
State or shall require the Members to submit such matters to settlement under the
present Charter; but this principle shall not prejudice the application of enforcement
measures under Chapter VII.

This Article ilJustr es that th batinfe of sovereignty', which exists in relations
between two ' 0513> s.9«reigR ptes,' is disturbed  when the 'external' organised
community is no longer another sovereign State, but an international organisation,
established with the consent of States in the pursuance of common aims. Although
a clear confirmation of the principle of non-intervention, this Article indicates, in
the last sentence, the limits ofthis principle: in case of a 'threat to the peace, breach
of the peace, or act of aggression', the Security Council of the United Nations can
take measures to restore international peace and security. Apparently, the 'area of
conduct in which the State is autonomous' is no longer protected by the principle of
sovereign equality and immunity of States when matters of 'international concern'
are involved.

In inter-State relations, the extent of State sovereignty can be defined in
negative terms as the - often literally territorial - area not under jurisdiction of
another State. The relation between a sovereign State and international
organisations addresses not so much the territorial aspect of State sovereignty. but
rather its content. BY_consent of St-tgs, internationAl organisations are created in

1)

l oto-Protect common-intmsts or to pursue common aims. By consenting to the
' creation of an international organisation and endowing it with specific powers,

States transfer matters, originally belonging to their own domestic jurisdiction, to
the competence of the international organisation. The content of State sovereignty
can, like its extent, only be determined in negative terms. The sovereignty of States
contains matters not attributed by States to the competence of international
organisations (making international law). This 'reserved domain' of activities,
decisions, and problems strictly subjected to the exclusive discretion and concern of
the State is diminishing proportionally to the increasing competence of
international law in many different fields.

Not surprisingly, most States are reluctant in attributing competences to
international organisations. Jraditionally, States tend to monopolise and control
international law and they perceive international law as law made through and for
States.  The- idea'-of supremacy of ili-e-St-al ewas also supported by the positivist
writers of the nineteenth century. By denying any 'necessary connexion between
law and morality', positivist writers stressed the authority of the State as a source of
law and regarded international law as a legal system founded upon the consent of

4
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States. 14 Until now, States attempt to 'reconcile the absolute sovereignty of States
with the existence of binding rules of international law, by treating all international
obligations as self-imposed:ls This means that, according to this view, obligations
arising from customary law and treaties depend on the consent of the State. For
instance, the jurisdiction of many international judicial bodies is facultative and
depends on the consent of the State parties as well as on membership of
international organisations.16 Even within international organisations, the organs of
such organisations depend for the determination of their competence on the consent
of States.

However, the consent of States is not as absolute a requirement as some writers
suggest. According to Hart, the sovereignty of the State and the theory of 'auto-
limitation' of States is inconsistent with the fact that 'even the most voluntary form
of social obligation involves some rules which are binding independently of the
choice of the party bound by them'.17 Besides, exceptions to the claim that all
international obligations arise from the consent of the party bound can be found in
practice: newly emerged States are bound by rules of international law,
irrespectively of their former or implicit consent. Further, States acquiring territory
or obtaining access to sea, are, as a consequence of this new fact, bound by a whole

1 set
of rules.
The role of conseht of States will be dealt with further in this study in relation to

1  the emergence in.international law of new actors, like miggritips and indigenous
0   peoples.  For the purpose of this Chapter it is enough to emphasise the role consent --

-of States plays in the attempt of States to control developments in international  law. i

2.3. Dualism and Monism

Closely linked to the 'reserved' attitude of States towards international law and the
correlated positivistic idea of supremacy of the State, is the view of international

14   Honderich. T.,The Oxford Companion to Philosophy, Oxford University Press, Oxford/New
York, 1995, pp. 476-7. Shaw, M.N., International Law. Grotius Publications, Cambridge,
1997, p. 40: in opposition to the natural law theory, legal positivists declared as their central
tenet 'that law as it exists should be analysed empirically and shorn of all ethical elements.
Man-made law must be examined as such and what counted were the practical realities, not
general principles'.

15   Brownlie, 1998, pp 289-292. Hart, 1993, p. 220: 'It is true that modern international law is
very largely treaty law. and elaborate attempts have been made to show that rules which
appear to be binding on States without their prior consent, do in fact rest on consent, though
this may have been given only "tacitly" or has to be "inferred".'

16       See the Optional Protocol  to the ICCPR. However, exceptions  in this respect constitute  the
European Convention on Human Rights (since   1998)   and the American Convention  on
Human Rights. See Chapter 5 Section 7.1.

17   Hart, 1993, p. 219.

5
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Chapter 1

law and municipal law as two separately functioning orders, based upon supremacy
of the State.18 This theory is known as 'dualism'. States with a dualistic system
view the national legal system and the international legal system as two separate
entities with separate subjects. According to the adherents of this view, the
fundamentally different nature of inter-State and intra-State relations and the
different legal structure of municipal law and international law'g justify such a
theoretical distinction in separate spheres.

Dualism shields States from direct interference by international law, because it
makes international law, without an act of transformation or incorporation of the
State,20 ineffective in the municipal legal order. Besides, dualism confirms the
authority of the State: 'where municipal legislation permits the exercise of
international rules, this is on a sufferance as it was and is an example of the
supreme authority of the State within its own domestic jurisdiction, rather than of
any influence maintained by international law within the internal sphere'.21

In opposition to dualistic States, 'monist' States view the international legal
order and all national legal orders as component parts of one single legal order in
which international law has a certain supremacy. In monist States, international law
has direct influence on the national legal order and no act of transformation or
incorporation is required. However, the central place of the State in the relation
between national and international law has not disappeared in the monist view.
Writers, who have adopted the monist view, use either of the following two
approaches: a positivistic or a natural law approach.

Hans Kelsen, a writer formerly belonging to the positivist school, adopted a
monist view on the basis of 'formalistic logical grounds'.22 In his book Pure Theory
of Law, Kelsen attempted to construct a logical, unified structure based on a formal
appraisal. In this system, the reason for the validity of a norm is always another
norm23 and this process continues until the basic norm of the whole system is
reached. In Kelsen's opinion international law and national law form one system
because municipal law finds its justification in international law:4 The constitution
of a State is authorised by the_prillciple_ofeffectiveness, which is a principle of
customary international law. The basic norm of"Tnterhational law is the rule that

18 The supremacy  of the State is limited by  the  fact that national  law is unable to impose itsel f
on the international legal order. This principle is formulated in Article 27 of the Vienna
Convention on the Law of Treaties: 'A party may not invoke the provisions of its internal
law as justification for its failure to perform a treaty.'

19   Hart, 1993, p. 241.
20   Shaw, 1997,9115: Paquete Habana case.

21      Shaw,  1997,9  100.
22    Shaw, 1997, p. 101.
23     Harris, J.W., Legal Philosophies, Butterworths, London, 1980, p. 67.
24   Kelsen, H., Die Reine Rechtslehre, 1* Ed. 1934, Scientia Verlag, Aalen. 1994, pp. 135-136,

138-139.
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Areas of Tension Concerning the Sovereignty of States

'States ought to behave as they customarily behaved' S in other words, the rule that
identifies custom as the source of law.

Kelsen's construction of a monistic system based upon this basic norm has been
criticised by other writers, mainly on two grounds. Hart questions, in the first place,
the assumption that international law must contain a 'basic norm' or a 'rule of
recognition'. According to Hart,

a society may live by rules imposing obligations on its members as 'binding', even
though they are regarded simply as a set of separate rules, not unified by or deriving
their validity from a more basic rule. (...) It is a mistake to suppose that a basic rule or
rule of recognition is a generally necessary condition of the existence of rules of
obligation or 'binding' rules. This is not a necessity, but a luxury.'6

In the second place, the basic norm as formulated by Kelsen is tautological, since it
says nothing more than that 'States which obey rules ought to obey those rules .927

-Afterthe Segond World War, the relevance of ethical standards tQ_the.natiena-1_ _
and international legal   o.g».r_became  obvious  andliza-stringth_ ef.the positivist

-

 vemefitwaned.28 This revival of natural law, especially in the form of ethical
standards concemirig human rights, brought about a change in ideas about the
function ofjniernationaL_la1LE Lauterpacht, for instance, adopteda- monistic

1 lapproach
to international law, not on 'formalistic logical grounds' like Kelsen, but

on the basis of a concern for human rights._According to Lauterpacht, the primary
function of all law is being concerned with the well-being of individuals, and the
supremacy of international law is the best method available of attaining this:0 Shaw
described this approach as characterised by 'deep suspicion of an international
system based upon the sovereignty and absolute independence of States, and
illuminated by faith in the capacity of the rules of international law to imbue the
international order with a sense of moral purpose and justice founded upon respect
for human rights and the welfare of individuals':1

25  Kelsen, H., General Theory of Law and State, Harvard University Press, Cambridge MA.
1946, pp. 369-370; Shaw, 1997, pp. 41-43, 100-102.

26   Hart, 1993, pp. 228-229.
27   Hart, 1993, p. 230; Shaw, 1997, p. 42.
28   Shaw, 1997, pp. 43-46.
29  Shaw, 1997, p. 44, Lauterpacht, H., International Law and Human Rights, 1" Ed. 1950.

Archon Books, Cambridge, 1968, pp. 32,61,62ff.
30   Lauterpacht, 1968, pp. 62-63,69-72.
31    Shaw, 1997, p. 101.
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2.4. Conclusion

In the context of international relations, State sovereignty, its content as well as its
scope, can only be defined in negative terms. In other words, States can determine
their sovereignty only in relation to the territorial jurisdiction or competence of
other organised entities outside the State. The content and extent of State
sovereignty are inversely proportional to the competence and jurisdiction of the
external entities. Or, as Hart formulated it: 'For if in fact we find that there exists
among States a form of international authority, the sovereignty of States is to that
extent limited, and it has just that extent which the rule allows. Hence we can only
know which States are sovereign,  and what the extent of their sovereignty  is,  when
we know what the rules are'.32

Whereas the number of independent sovereign States has increased during the
20* century as a result of the decolonisation process, the content of States'
sovereignty has diminished. However, States control this process by stressing the
central position of the State in relation to international law and by reminding
international organisations  of the importance of their consent  in many fields.

In this section, several ways have been mentioned in which States (used to)
perceive and protect their sovereignty. A defensive and protectionist attitude
towards interference by other States or international organisations in their 'reserved
domain' prevails among States. This is illustrated, among other things, by the fact
that most States have adopted a dualistic system, a system confirming the central
role of the consenting State in the relation to international law. Also Kelsen's
construction of'positivistic monism' confirms  in a way the supremacy of the State,
when it fails to determine a basic norm which exists independently from the
consent of States.

Only 'naturalist monism' as formulated by Lauterpacht weakens the
consequences of State sovereignty, and it puts into perspective the role the consent
of States plays in the relation between international law and municipal law.
Lauterpacht's monism, based upon concern for the well-being of the individual,
instead of the preservation of the central position of the sovereign State, forms a
link with the following section. In this section, the perspective will be described of
the international community, concerned with the preservation of international and
regional peace, and with the well-being of people living under the sovereignty of
the State.

32     Hart,  1993. p. 218.
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Areas of Tension Concerning the Sovereignty of States

3.  THE INTERNATIONAL COMMUNITY

The world is not an aggregate of isolated States. Economic, legal, cultural, and
political relations between States and between citizens of different States are not
only unavoidable, but also important to the survival of States and their citizens.
Matters of'common interest'  are able to limit the extent of the reserved domain of

States, since they can lead to the formulation of moral standards and legal
Ipb-ligaddns.33 In the 20th century, for instance, the integration of Europe, the
creation of more international organisations, the developments in the field of

r   international environmental law, and the emergence of international corporations
[-!lave meant a considerable limitation ofthe reserved domain of sovereign States.

Matters of common interest can, when endangered, become matters of
international concern. For instance, the promotion of peace and the development of
friendly relations between nations are matters of common interest to States, and are

I as such mentioned in almost every international document. 4 However, events that
endanger the common interest of peace become a matter of international concern,

I even if those events occur within the territorial boundaries of States. Thus, the

J
dependence of States on peace and security limits their 'independence'  or

i
sovereignty:5 In order to protect the common interests of all States and peoples the
international community can make 1846 and, in circumstances, even intercede in
matters that would otherwise be regarded as belonging to the reserved domain of

, States.17
International concern and domestic jurisdiction remain two polar concepts 8 and

this explains, to a certain extent, why the attitude of States towards international
law has always been dominated by their concern for their internal jurisdiction. As
described above, States have attempted, in several ways, to control and monopolise
international law.

After the First World War, when States had realised the dangers besetting
international peace as a result of the denial of internal ethnic strife and specific
needs of minorities, 3!le   role   and  -charackr   of  international   181-changed.13   The
minority protection mechanism of the League of Nations, the proclamation of the
Universal Declaration of Human Rights after the Second World War, and the

33   Brownlie, 1998, p. 294.
34     See. for example, the Preamble  of the Universal Declaration of Human Rights  of  1948;

Article  1  of the Charter of the United Nations, 1945; Article  1  of the Covenant of the League
ofNations, 1919.

35   See also Hart, 1993, pp. 217-218; Hirsch Ballin, E.M.H., If'ereldburgers pen·onen in het
internationale recht. W.E.J. Tjeenk Willink, Zwolle, 1995, pp. 24-25.

36   Chen, 1989, p. 225.
37   Chen, 1989, p. 225.
38   Chen, 1989, pp. 225-226.
39   Lauterpacht. 1968. pp. 62-63.
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emergence of several human rights mechanisms on global and regional levels,
proved that international law does not only regulate the relations between States but
can also aim at the protection of persons and vulnerable groups living under the
sovereignty of States.    Or, as Menon stated: ' International    law    is at present
becoming actively concerned with various vital topics affecting the promotion of
human welfare rather than the mere prevention of national warfare'f'

Since the end of the Cold War the international community has again become
actively concerned  with the situation of minorities.  In the preamble  to  the   1994
Framework Convention for the Protection of National Minorities, it was observed
'that the upheavals of European history have shown that the protection of national
minorities is essential to stability, democratic security and peace  in this continent'.
A consequence of this awareness was that, similar to the situation after the First
World War, rights of persons belonging to minorities and legal and moral
obligations of States concerning the protection of minorities were again formulated
in several international and regional declarations and conventions. These recent
developments concerning minority rights will be discussed in greater detail below.
In the context of this Chapter, though, it is relevant to discuss the emergence and
proliferation of a relatively new field of international concern and international law.

Analogous to the development of the human rights of the individual, it can be
said about these developments concerning rights for minorities and indigenous
peoples that 'the process of implementing rights is far more difficult than
proclaiming them'.41 Although allowed in exceptional cases, enforcement of
international law upon States by other States or international organisations remains
a difficult and delicate business. The reluctance of States to initiate a complaint
against another State, a possibility created  in, for instance, Article 33  of the revised
European Convention on Human Rights and Article  11  of the Convention on the
Elimination of Racial Discrimination, is notorious. 2 It was even called 'a lesson of
experience' that human rights considerations will be but one of the many elements
influencing the decision of a government to lodge a complaint against another
State; in most cases considerations like the preservation of friendly relations with
other States prevail.43

An exception to the principle of non-intervention is laid down in the last
sentence of Article 2  (7) of the UN Charter. This Article refers to Article 39 of the
UN Charter, which reads as follows:

40   Menon, P.K., 'The Subjects of Modern International Law'. in: The Hague Yearbook of
International  Law,  1990, p. 31.

41   Thomberry. P., 'Is There a Phoenix in the Ashes? International Law and Minority Rights',
in: Texas International Law Journal 15,  1980, p. 447.

42   Kooijmans, P.H., Internationaal publiekrecht in vogelvlucht, Wolters-Noordhoff, Groningen,
7m Ed., 1997, p. 370. See Chapter 5 section 7.

43    Medina Ouiroga. C., The  Battle of Human Rights, NISER, Utrecht, 1988, p. 18.
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Areas ofTension Concerning the Sovereignty of States

The Security Council shall determine the existence of any threat to the peace, breach

1

of the peace, or act of aggression and shall make recommendations, or decide what
measures shall be taken in accordance with Articles 41 and 42, to maintain or restore
international peace and security.

Action under Chapter VII of the UN Charter can be seen as a last resort of the
international community to prevent war. However, most cases of human rights
violations cannot be classified as 'Article 39-situations', threatening international

peace and security. Most violations of fundamental rights committed within the
territorial borders of States by State officials or by terrorist groups the government
is unable to control, will be classified as 'internal conflicts', as long as they do not
threaten the peace in the region.

In spite of the new declarations and obligations on the level of international  law,
the receptivity of the sovereign States to international law seems to remain low, and
the principle of non-intervention and the respect for the sovereignty of other States
still seems to interfere with effective protection or enforcement of human rights and

minority rights. From the point of view of international law, the international
community is almost powerless in the case of internal conflicts. In the first part of
this Chapter, it was described how the 'reserved domain' of the State diminishes,
with the consent of States, in favour of growing competence of several international

organisations. However, in this part, the sovereignty of States appeared to be a
strong 'doorkeeper'; often, even issues agreed upon in international organisations,
e. g.  safeguarding of human rights, cannot be implemented and enforced without the
cooperation and consent of the State, as long as they remain 'internal'. In many
cases of internal conflicts, the international community can only attempt to
influence the situation, for instance, by means of diplomatic, political, and
economic pressure.

4. THE 6PEOPLE'

The   Preamble  of the Universal Declaration of Human Rights  of 1948 reads  as
follows: 'Whereas it is essential, i f man is not to be compelled to have recourse, as
a last resort, to rebellion against tyranny and oppression, that human rights should
be protected by the rule of law':

In States where human rights are protected by the rule of law, a representative
parliament prevents the passing of laws discriminatory against a group of
individuals and contrary to international law. If violations are committed at a level
of the application of the law by the administration, an independent judiciary
attempts to prevent them by deciding in favour of the victim  when the latter appears

44 Preamble Universal Declaration of Human Rights, 1948. third paragraph.
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before the court in the exercise of the domestic remedies. S This ideal State exists,
sometimes, in some part of the world, but as an exception rather than a rule. In
many States, human rights are not protected by the rule of law and minor or major
violations of human rights occur.

Not only in this section, but also in the rest of this study, the focus will be on the
le gal.ppsition of oppressed individuals and groups.  What is the status of the victims
when the State abuses its sovereignty and fails to give adequate protection to
human rights or acts in contradiction with its international obligations?16 And to
what extent are the victims of the State able to protect themselves with international
judicial means?

Chen  stated  that  ' it has become increasingly apparent that absolute adherence  to
territorial integrity is no virtue - rather, it is self-defeating - when the people who
demand freedom are subject to systematic deprivations on a vast scale'P
Notwithstanding this increasing awareness, the tension still exists between the

I principle of sovereign immunity and domestic jurisdiction of the State, on the one
hand, and rights of individuals and groups as formulated in several international

/     conventions, on the other. Individuals and groups living under the :jurisdiction of
r States are confronted with this tension when they try to claim their internationally

1 guaranteed rights.
'Admittance to the law', to the national judiciary, is a necessary precondition for

proper protection of human rights, but is not always available or effective. Or, as
Medina Quiroga pointed out, 'gross, systematic violations of human rights usually
take place in States in which the protection proper in the field of human rights does
not exist, whether for the whole of the population or for a sector thereof, and in
which the preventive protection is more than likely nonexistent'. 8

However, on the international level, remedies are available for individuals to an
increasing extent.4' This is the case, for instance, in Europe where individuals have
access to the European Court of Human Rights, and in relation to several UN
conventions in the field of human rights to which individual complaints procedures
are attached. The possibility for individuals to confront their own State before an
international Court or Committee with its human rights violations might be seen asa rejection of the idea of the individual State as the sole actor in and the creator of
international law. Or, as Lauterpacht concluded on these developments, inasmuch  1as the conception of fundamental rights ofthe individual represents him as a subject
of international rights irrespective of the law of the State, it amounts to a rejection    Jof the doctrine  that  the  will of States  is the exclusive source.of international  law'

45 Medina Quiroga, 1988, pp. 17-18.
46    Chen, 1989, p. 242; Higgins, 1995, p. 95ff.
47   Chen, 1989. p. 38.
48 Medina Ouiroga, 1988, p. 18.
49 Hirsch Ballin, 1995, pp. 13-14.

12

L



Areas of Tension Concerning the Sovereignty of States

Among the reasons for the recognition of the individual  as a subject of international
rights, Lauterpacht mentioned 'the acknowledgment of the worth of human
personality as the ultimate unit of law':0

Notwithstanding these developments, the individual still has to overcome
several practical and legal obstacles in order to lodge a complaint with an
international forum. For instance, most of the inhabitants of countries where gross
violations of human rights occur, lack information on the availability of
international remedies for human rights violations. And of those who do know
about them, some are in a situation where it is even physically impossible to
complain while others are afraid o f the consequences that might ensue.51

Further, in spite of their legal and moral obligations towards their nationals,
there is a reluctance among States to allow actual victims of violations to come
before an international body with a complaint. In many human rights treaties, the
right to lodge a complaint is included as an optional claus22, and can only be used
after previous exhaustion of local remedies. Finally, most human rights procedures
take a long period of time.53 It is therefore not surprising that 'the most important
actors are seldom seen on stage and ifthey are, they are mostly silent actors'. 4

i 5.  REASONS TO PROTECT MINORITIES AND INDIGENOUS PEOPLES

The debate on international prevention of inter-State conflict, minority and
indigenous peoples rights, and self-determination has come up)gainsl ille concept

of  sovereignty of States. As appears   from the following  text   of John Stuart  Mill
' (1806-1873), which refers to the relations of the British Government with the native

States of India, it has not always been a matter of course for States to respect, let
alone protect, 'barbarians'.

To suppose that the same international customs, and the same rules of international
morality, can obtain between one civilized nation and another, and between civilized
nations and barbarians, is a grave error (...) The rules of ordinary international

morality imply reciprocity. But barbarians will not reciprocate. They cannot be

50 See Lauterpacht, 1968, pp. 8-9.
51    Medina Quiroga, 1988, p. 18
52  Exceptions are the ECHR (since 1998) and the ACHR, see Davidson, J.S., The Inter-

American Human Rights System. Dartmouth Publishing Company, Aldershot/Brookfield
USA/Singapore/Sydney, 1997, p. 156. See Chapter 5, Section 7.1.

53 Medina Quiroga, 1988, p. 17.
54 Kooijmans, P.H., 'Human Rights: The Actors and the Play', in: W. Heere (ed.),

Contemporary International Law  issues:  New Forms New Applications. Proceedings of the
Fourth  Hague Joint  Conference  held  in  The  Hague,  The  Netherlands,  2-5  July   1997, T.M.C.
Asser Instituut, The Hague, 1997, p. 110.
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depended on for observing any rules. Their minds are not capable of so great an
effort (...).The sacred duties which civilized nations owe to the independence (...) of
each other are not binding towards those to whom nationality and independence are
either a certain evil, or at best a questionable good. (...) Barbarians have no rights as a
nation, except a right to such treatment as may (...) fit them for becoming one. (...) A
civilized government cannot help having barbarous neighbours: when it has, it cannot
always content itself with a defensive position, one of mere resistance to aggression.
After a longer or shorter interval of forbearance, it either finds itself obliged to
conquer them, or to assert so much authority over them, and so to break their spirit,
that they gradually sink into a state of dependence upon itself.55

In the 20th century, at least at the level of the international organisations, this
negative attitude towards minorities and indigenous peoples has faded somewhat,
and several treaties and declarations concerning minorities and indigenous_ peoples
have been formulated. Yet, judging from the preambles of some of these
international documents, the protection of minorities and indigenous peoples was
not obvious; the drafters, as if they owed an explanation to the world community,
gave motivations for their work in the different preambles. As appears from the
following brief comparison of the most important instruments dealing with the
protection of minorities and indigenous peoples, the reasons for protection have
shifted and developed considerably during this century.

5.1. Minorities

In  1919,  in the Treaty between Poland and the Allied Power46 signed at Versailles,
the special attention paid to minorities was motivated by Poland's desire 'to give a
sure guarantee to the inhabitants of the territory over which she has assumed
sovereignty'. The point of departure here was the idea of equality of all nationals in
law and in fact.57 Malinverni, more cynically, characterised the League's minority
system as concerned, in the first place, with the assurance of the stability of the

55 John Stuart Mill, 'A Few Words on Non-Intervention', in: Dissertations and Discussions,
Political, Philosophical, and Historical, Vol. III, Longmans, Green, Reader, and Dyer,
London, 1857, pp. 167-169.

56 United States of America, the British Empire, France, Italy, and Japan.
57 See Article 8: 'Polish nationals who belong to racial, religious or linguistic minorities shall

enjoy the same treatment and security in law and in fact as the other Polish nationals. In
particular they shall have an equal right to establish, manage and control at their own
expense charitable, religious and social institutions, schools and other educational
establishments, with the right to use their own language and to exercise their religion freely
therein.'   See   also  Herman.   1..   Naar   de   Areopagus:    De   Volkenbond   en   het   toezicht   op   de

volkenrechtelijke bescherming van nationale minderheden in Oost-Europx Universiteit
Utrecht, Utrecht, 1994, p. 35ff.
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frontiers established in the same treaties, rather than focussed on the protection of
minorities.58 The fact that the League's system only applied to the States of Eastern
and Central Europe and did not impose general minority provisions upon, for
instance, Germany, also implied that the protection of minorities was not seen as a
fundamental principle of international  law.59

Neither   in the Charter   of the United Nations, signed   in   1945,   nor   in   the
Universal Declaration of Human Rights  of  1948, any reference  was  made  to  the
rights of persons belonging to ethnic, linguistic, or religious minorities. However,
in  1948, in a resolution entitled 'Fate of Minorities',60 the General Assembly stated
that the United Nations could not remain indifferent to the fate of minorities, but
added that it was difficult to adopt a uniform solution to this complex and delicate
question, which has special aspects in each State in which it arises. In a Study
prepared by the Secretary General  in  1950,  it was explained why the engagements
regarding minorities assumed after the First World War should be considered to
have ceased to exist.

All the international decisions reached since  1944  have been inspired  by a different
philosophy. The idea of a general and universal protection of human rights and
fundamental freedoms is emerging.  It is therefore no longer onk. the  minoritied in
certain countries which receive protection, but all human being, in 111 countries who
receive a certain measure of international protection.

61

For some time after the Second World War, it was maintained that the question of
international protection of minorities was no longer topical.  However, already  in

1947, the Commission on Human Rights, which was established to develop, and
since  1967 also to implement, the provisions of the Charter relating to human rights
and fundamental freedoms, decided to establish the Sub-Commission on Prevention
of Discrimination and Protection of Minorities. 3 However, it was only in the period
1947-1954 and again after 1971 that the Sub-Commission actually dealt with the
problem of minorities.  From   1955  to  1971, the Sub-Commission concentrated  its

58  Malinverni, G., 'Le projet de Convention pour la Protection des Minoritts alabord par la
Commission Europlenne pour la Ddmocratie par le Droit', Revue  des  Droits  de   l'Homme,
Vol. 3, No. 5,1991, p. 157. See Herman, 1994, p. 32ff.; Capotorti, F.,Study on the Rights of
Persons belonging to Ethnic, Religious and Linguistic Minorities, United Nations
Publication,    UN Doc. E/CN.4/Sub.2/384/Add. 1-7,    1991,    §    135: 'The birth    and    the

functioning of the League of Nations  had been strictly bound  up with European balances  and
with the solution ofthe territorial problems arising from the Peace Treaties of 1919-1920.'

59   Capotorti, 1991, §§ 128-134.
60    UN GA Resolution 217 C (III) of 10 December 1948.
61      'Study of the Validity of the Undertaking Concerning Minorities' (E/CN.4/367  and Add. 1).

Chap. XIV. See also: Capotorti, 1991, § 140.
62   Capotorti, 1991, p. iii.
63   Capotorti, 1991, §§ 141-148.
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activities almost entirely on questions of discrimination. Nevertheless,  in the period
1947-1954, one positive result was achieved, viz., the text of Article 27 of the
International Covenant on Civil and Political Rights (ICCPR).  The introduction of
Article 27 in the context of the ICCPR was considered to fill a gap in the list of
internationally guaranteed human rights.65

In  1992,  in the Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities, adopted by the United Nations General
Assembly,66 it was stated, that 'the promotion and protection of the rights of
persons belonging to national or ethnic, religious and linguistic minorities
contribute to the political and social stability of States in which they live'.
However, another, more positive, reason was also presented: 'the constant
promotion and realization of the rights of persons belonging to national or ethnic,
religious and linguistic minorities, (...) would contribute to the strengthening of
friendship and cooperation among peoples and States'.

On the regional level, important developments took place in the framework of
the Council of Europe, where the European Charter for Regional or Minority
Languages was adopted in November 1992. In this Convention, another approach
was chosen. Not minorities as such were the subject of this treaty, but their
language. It was considered that 'the protection of the historical regional or
minority languages of Europe, some of which are in danger of eventual extinction,
contributes to the maintenance and development of Europe's cultural wealth and
traditions'.     Also,     and     this     was     new, the value of interculturalism     and                                   I
multiculturalism was stressed (considering that the protection and encouragement
of regional or minority languages should not be to the detriment of the official
languages and the need to learn them).

Finally, in the Framework Convention for the Protection of National Minorities
of  1994,  it was emphasised  that  the  aim  of the Council of Europe  is to achieve
greater unity between its members for the purpose of safeguarding and realising the
ideals and principles which are their common heritage. It was added that the
'creation of a climate of tolerance and dialogue is necessary to enable cultural
diversity to be a resource and a factor, not of division, but of enrichment for each
society'.

64   Article 27 ICCPR: 'In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise their own
religion,  or to use their own language.' See further, Chapter 4 and Capotorti,  1991,  §   146.

65    Capotorti, 1991, p. iii. For the history of the drafting of Article 27, see §§ 165-194. Also see
HRC General Comment 23 (50) on Article 27, sub 9.

66   UN GA Res. 47/135,18 December 1992.
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5.2. Indigenous Peoples

One of the themes in this study will be a comparison between the status of
minorities, on the one hand!-,and

indigenous peoples, on the other. However, while
comparing these two » Ls on the intemational_scene,-their different history must
be kept in mind. Whereas the emergence of minorities, in general, was and still is
the result of changing borders between States, immigration, and forced migration,

 
the emergence of indigenous peoples was the result of the contacts, dating from the

  late 15th century onwards, of indigenous peoples with 'non-indigenous' peoples
from other parts of the world in the context of European colonial expansion.

67

Special Rapporteur Alfonso Martinez described these contacts in a study
entitled Discrimination against Indigenous Peoples. Study on Treaties, Agreentents
and Other Constructive Arrangements between States and Indigenous
Populations.68 He concluded that the newcomers' descendants increased their
military and economic capacity, whereas that of the indigenous peoples (in the best
of cases) remained the same or (most frequently) decreased rapidly. This resulted in
a growing vulnerability of these peoples to the machinations of the non-indigenous,
with whom the indigenous peoples had made treaties/agreements, but who now
wished to ignore the sovereignty of the indigenous peoples and to impose a 'new
order' on their ancestral homes.69 Thus started the process of 'domestication',
described by Martinez as 'the gradual transferal of the relations with indigenous
nations from the realm of international law and diplomacy to that of municipal

| law'.70
This process was justified, as the above-mentioned text of John Stuart Mill

illustrates, by t le 61-leged lack of 'civilization'71 of indigenous peoples and their
alleged ignorance  of the- fedlinic T-tiii(T- cultural achievements  of the West.·-Ihus_4

0,11on-Western peoples tended to be placed outside the familof_nations_andwgL
  considered  to  have no international legal status and  25 i -According   toe

67  Martinez, A., Discrimination Against Indigenous Peoples, Study on Treaties. Agreements
and Other Constructive Arrangements Between States and Indigenous Populations, Third
Progress Report, E/CN.4/Sub.2/1996/23, 15 August 1996, §§ 169, 172.

68   Martinez. 1996.
69     Martinez.  1996, §§  190-192.
70   Martinez, 1996, § 12.

  71 Until the
19"' century only Christian monarchs and States were seen as subjects of

international  law. This chAnged -thto 'civilized nations' after the-Ottoman Eripirf hairoeen
5dfaitted tolh-2-international community.

Hir st
Ballin, 1995, pp. 4-6. As Martinez rightly

pointed out , the notion of 'civilized nations', unbelievably enough, shows a remarkable

capacity of legal survival. In1945. it re=emerged even in the Statute of the Court, Article 38.
See, Martinez, 1996, footnote 2. See also Gong, G.W.. The Standard of 'Civilization' in-
International Society, Clarendon Press, Oxford, 1984, pp. 54-81.

72      Martinez.  1996,  §   13.    -                                               -                                                                       1       4
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Chapter I

Martinez, this process of gradual but incessant erosion of the indigenous peoples'
original sovereignty cannot be understood without considering and highlighting the
rdle 151ayed- by 'juriilical tools', always arm in arm with the military component of

73the colonial enterprise.C.
The international protection of indigenous peoples in international documents

began in  1957 with the adoption by the International Labour Organization (ILO) of
Convention No.  107. The assimilative approach of this convention was explicitly
abandoned   in    1989,    in a subsequent ILO Convention   No. 169 'Concerning
Indigenous and Tribal Peoples in Independent Countries'. According to its
Preamble,

the developments which have taken place in international law since  1957, as well as
developments in the situation of indigenous and tribal peoples in all regions of the
world, have made it appropriate to adopt new international standards on the subject
with a view to removing the assimilative orientation ofthe earlier standards.

Another remarkable development in Convention No. 169 was the fact that it called
attention to 'the distinctive contributions of indigenous and tribal peoples to the
cultural diversity and social and ecological harmony of humankind and the
international co-operation and understanding'. Thus, a-positive side of indigenous
peoples was emphasised, and_@ Positive reason'was given. to protect them.

The 1993 Draft Declaration  on the Rights of Indigenous Peoples,4 confirmed
'that indigenous peoples are equal in dignity and rights to all other peoples' and
recognised 'the right of all peoples to be different, to consider themselves different,-
and to be respected as such'. It was also affirmed 'that all peoples contribute to the
diversity and richness of civilizations and cultures, which constitute the common
heritage of humankind'. The urgent need was recognised 'to respect and promote
the inherent rights and characteristics of indigenous peoples, especially their rights
to their lands, territories and resources, which derive from their political, economic
and social structures and from their cultures, spiritual traditions, histories and
philosophies'. New was the recognition 'that respect for indigenous knowledge,
cultures and traditional practices contributes to sustainable and equitable

\\ development and proper management    of the environment'. Another positive
V     development in this Declaration was the fact that treaties, agreements, and other

1-   arrabie-meilts betwern States and_1Bdigenous peoples are properly considered as
-

'matters-ofintemational concern and responsibiliff>

Compared to the view of John Stuart Mill, the attitude of the international
community towards minorities and indigenous peoples has evolved considerably.

73   Martinez, 1996, § 195.
74   E/CN.4/Sub.2/1993/29, pp. 50-60.
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Areas ofTension Concerning the Sovereignty of States

Behind the usual flowery style used in preambles of international documents, two
main arguments to protect minorities and indigenous peoples can be distinguished.

r In the first place, in most treaties, the protection of minorities is seen as i
  necessary

and essential for the preservation of peace and stabil#x._Apparently, /
unprotected' and 'unsatisfied' minorities are viewed as posing ,8 potential.tliI Rt. /

i The fact that*ttes Ave agreed to fulfil the needs and wishes of minorities and  

 

indigenous peoples to, for instance, regulate and control their own institutions and  
to formulate their own rights must be seen against the background of this threat to
the  sovereignty  of the State. This seems a rather negative attitude towards minority
protection, although it might be realistic joseme- ses.  Or, as Singh pointed out:
'Ethnic strife poses one of the greatest'«challenges.10 international security in the
post-Cold War world. The incongruence -of-mSst cultural and political frontiers in
Europe, Asia and Africa, and the dispersal of ethnic groups among different States,
raises the spectre of quarrels within multi-ethnic countries spilling over into
neighbouring countries'.75

In the second place, the contribution has been mentioned that minorities and,
especially, indigenous peoples may have to the enrichment of culture and society as
a whole. The Language Charter of the Council of Europe and ILO Convention No.
169,  relating to the protection of indigenous peoples  are the results of this positive

_' ;  I     -'      view.
It is important to keep the background of the protection of minorities and  1      1

.7 indigenous peoples in mind, because it reveals something about the attitgde of 11  1
-1    States  16war(is the implementation of their treaty obligations. .Illt.'neptive) 1        i

· c  - 'kinIN'ation of the 'spectre' of rebellions and seceding minorities will only lead to-
' » actual protection of rights of minorities as long as this danger is permanently     i

'   '      present.  Also, such a _'negative' attitude of the Statetowards a part of its Dollulation_  1. j      I
·';, ./f cin  be  destructive,  as  it  may  fuel exEting discord andconfic.      ie'positive'        I    1

motivation, though, stemming from a conviction that the existence and
culture of            minorities and indigenous peoples have an inherent value and therefore

deserve  ·    
. Iti  , protection  and some status in international law seems  to  be more constructive  and

-                                                                                1'
-  may contribute to the prevention of conflicts.

6. CONCLUSIONS

In his Agenda for Peace, UN Secretary General Boutros-Ghali described the

present status of the sovereignty of States as follows: 'Respect for [the State's]
fundamental sovereignty and integrity is crucial to any common international

75   Singh, A.I., 'Democracy and Ethnic Diversity: A New International Priority?', in: The World
Today, January  1996, pp. 20-22.  See also Western Sahara case, ICJ Rep., 1975, p. 165. See

on irredentism: Kymlicka, W., Multicultural Citizenship. Clarendon Press, Oxford, 1996,
p. 58.
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' progress. The time of absolute and exclusive sovereignty, however, has passed; its
4    i theory was never matched by reality'.76

.-         ,     Under the influence of a growing awareness in this century that the principle of
territorial integrity  must  not ' serve  as a shield for tyrants, dictators, or totalitarian
rulers' and 'must not become a screen behind which human deprivations are
justified, condoned, and perpetuated-9,77 the sovereign State, originally in the centre

4   of international law, has lost part of its reserved domain to the international

community as embodied in different international organisations. However, as
Kgoijmat» noted, 'the remarkable thing is that States play a doublerole:  that of the
sovereign.)State who is master in his own realm  and that of theX4emb  State which
'Sub Eribes to the lofty goal of the organization'.7+

£ .5111!eintation Lcommunity, protecting matters which are considered to be of

Qm-ternational concern, \ creates,  with the consent of States,  legal and moral
ooffgations-tor-:STmesconcerning the treatment of, among others, individuals and

... minorities. But when it comes to the implementation of those obligations, as a

consequence of its 'double role', the sovereignty of States appears to be persistent;
for political and legal reasons, the enforcement of States' obligations by the
international community is only possible in exceptional cases.

Next to obligations, the international community formulates legal and moral
rights of individuals, of individuals belonging to minority groups, and even of
groups 'as such', as for instance, in the case of indigenous peoples. International
complaint procedures have been developed which are accessible to individuals, and
which enable the implementation and enforcement of individual rights. Yet, States
show an ambival.eljt attitude towards the protection of the fundamentaT rights of
citizens by entities 'Inot subject to their jurisdiction,  as for instance international
courts or committees. In some instances, the 'double role' of States, as referred to
by Kooijmans, can lead to curious situations: the sovereign State is accused of
violating human rights, and supports the establishment of a mechanism which has
as its main function to expose its violations. The State knows that it may be the next
target but it cannot vote against because that would be an 'admission of guilt' 79

A consequence of this ambivalent attitude of States is that they cannot always
be trusted as far as the protection of human rights is concerned. And, especially in
the case of minorities and indigenous peoples, leaving the implementation and

 ,
protection oftheir rights exclusively to the discretion ofthe State is not a guarantee.
It could  even  lead  to a paradoxical situation:  can a sovereign State, who itself poses

16   Boutros-Gha\i. B.. An Agenda for Peace. Preventive Diplomacy. Peacemaking and Peace
Keeping. A/47/277-S/24111.17 June  1992,  2'd  Ed..  United Nations.  New  York,  1995,  sub
17.

77    Chen, 1989, p. 38.
78 Kooijmans, 1997a, p. 112.
79 Kooijmans. 1997a, p. 112.
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Areas of Tension Concerning the Sovereignty of States

the greatest danger to minorities and indigenous peoples, be entrusted with their
protection?80

As this question must be answered in the negative. it becomes interesting and
important to see whether, and to what extent minorities and indigenous peoples

1 1 1 1·   i themselves are able to defend their rights on the international level. However, this...'.  f. ,
l' 4 1 evokesthe question of whether their position under international law enables them

11, t'i»      to do so.
The purpose of this study is to determine the position of minorities and

indigenous peoples inintemational law. Therefore, in Chapter 2, a framework will
be developed, based on the notion Of international personality as defined by the
International Court of Justice in its Advisory Opinion concerning the Reparation
for Injuries Suffered in the Service of the  United Nations. ' In Chapters 3,4, and 5,

y the three elements constituting the notion of international personality (legal
,     capacity,  legal  subjectivity,  and jus standi) will be elaborated and applied to the

I   cases of minorities and indigenous peoples. Finally, in Chapter 6, some conclusions
will be drawn with regard to the position of minorities and indigenous peoples in
international law and the extent to which they are themselves able to defend their
rights by judicial and semi-judicial means.

, .
,      ,/1

-                                   £      'Nr           .          .i      51
1    1  \1' .1

VU

80   See ACM Report No. 23. National  Minorities, with Particular Rejerence to Central and
Eastern Europe, The Hague, 1996, p. 28.

81    ICJ Rep., 1949, p. 174ff.
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CHAPTER II
ELEMENTS OF INTERNATIONAL

PERSONALITY

I  i 1*.  1' :         ,  ,         ,      .   1     ,            ,-

2   3
1.  INTRODUCTION

As was concluded at the end of Chapter 1, States cannot always be relied upon to
implement and protect human rights, minority rights, or rights of indigenous
peoples. However, the extent to which the protection of these rights can be   
undertaken by minorities and indigenous peoples themselves_ or _through»other        
entities,  e g non-governmental organisations, depends  on the status of these entities        I
in international law.

Before embarking upon an analysis of the international legal status of
individuals, minority groups, indigenous peoples, and non-governmental
organisations, the present Chapter will describe the notion of'status in international
law'. It will consider the theory relating to notions like international personality,
legal capacity, legal subjectivity, jus standi. The starting point of my analysis will
be the concept of international personality as defined by the International Court of
Justice in the Reparationfbr Injuries case.1

2.  INTERNATIONAL PERSONALITY IN THE REPARATION FOR INJURIES
CASE

In   1949, the International Court of Justice   gave an advisory opinion   in   the  case
concerning Reparation for Injuries Suffered in the Service of the United Nations.
The United Nations General Assembly had sought the advice of the International
Court of Justice after Count Bernadotte was killed in Jerusalem on September  17,
1948, allegedly by a private gang of terrorists. Count Bernadotte, a Swedish
national, was the United Nations Mediator in Palestine. The question was raised
whether the United Nations, as an Organisation, could claim reparation for these
injuries from the responsible State. The first question to Court ran as follows:

In the event of an agent of the United Nations in the performance of his duties
suffering injury in circumstances involving the responsibility of a State, has the
United Nations, as an Organization, the capacity to bring an international claim
against the responsible de jure or de facto government with a view to obtaining the
reparation due in respect of the damage caused (a) to the United Nations, (b) to the
victim or to persons entitled through him?

1 ICJ Rep.,1949, p. 174ff.
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The Court stated that

\Tlhe Court has come to the conclusion that the United Nations is an international
person. That is not the same thing as saying that it is a State, which it certainly is not,
or that its legal personality and rights and duties are the same as those of the State.
Still    less   is   it   the same thing as saying   that   it   is 'a super State', whatever   that
expression may mean. It does not even imply that all its rights and duties of a State
must be upon the international plane, any more than all the rights and duties of a
State must be upon that plane. What this does mean is that it is a subject of
international  law  and  capable  of possessing  international  rights  and  duties,  and  that
it has capacity to maintain its rights by bringing international claims3

The emphasised part, in which the International Court of Justice defines
'international personality', will be the point of departure of the theoretical part of
this study. This definition has often been quoted in the legal literature on this issue.
Nevertheless, it must be read carefully. As the Court already admitted, the issue of
international personality is controversial and it involves questions lawyers have
struggled with for centuries. Moreover, the definition of the Court can be
interpreted in different ways and, in fact, has already given rise to confusing
literature on this subject. Brownlie, for instance, calls this definition circular,

since the indicia referred to depend on the existence of a legal person. All that can be
said is that an entity of a type recognized by customary law as capable of possessing

rights and duties and of bringing international claims, and having these capacities
conferred upon it is a legal person. lf the first condition is not satisfied, the entity
concerned may still have legal personality  of a very restricted kind, dependent on the
agreement or acquiescence of recognized legal persons and opposable on the
international plane only to those agreeing or acquiescent.1

However, the Court' s definition needs not necessarily   to be interpreted   as
circular. The Court distinguishes between the 'international person' and the
'capacity of possessing international rights and duties'. The latter notion, or
'international  legal capacity'  for short, in the reasoning of the  Court,  is only one of
the elements of the international person. The others are, according to the definition
of the Court, its being 'a subject of international  law'  and its 'capacity to maintain
rights by bringing international claim', in other words, internationaljus smndi. This
means that an international person has the capacity of possessing international
rights and duties (legal capacity), but that an entity with international legal capacity
is not ipso facto an international person. Especially, in the case of emerging actors
in the international area, such as minorities and indigenous peoples, this distinction

1        Reparation for Injuries. ICl Rep, 1949, p. 179 (emphasis added, A.K.M.).
3    Brownlie, 1998, p. 57; Brownlie, I. 'General Course on Public International Law', Recueil

des  Cours,  Collected  Courses  of the  Hague  Academy  of International  Law, Martinus Nijhoff,
The Hague/ Boston/London, Vol. 255,1995, p. 51.
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i Elements of International Personality

becomes apparent. In order to avoid a confusing or circular discussion on this
subject, it is important to bear in mind that there is a distinction between the notion
of the 'international person' and the notion of'international legal capacity:

In this study, thl-thfee_elements of international personality - international legal
capacity, international legal:pi oailli*Y, and internationaljus standt - will be seen
as three stagesof a piocess which ultimately leads to international personality. The
whole framework which constitutes of the three elements and which will be applied
to the cases of minorities and indigenous peoples, precedes the existence of
international personality. The extent to which the notion of the 'international
person' has a meaning and function as a separate concept will be determined at the
end  of this study, but first, the constitutive elements of international personality  and
the way they are interrelated need to be established.

Unfortunately, the Court does not clarify the difference between being 'a subject
of international law' and the 'capacity to possess international rights and duties',
nor does it give a further indication of the relation between the two notions:
Furthermore,  by  mentioning  the  element  of jus standi, the Court refers to a
controversy in the literature, viz. whether an entity lacking.jus standi canbe called a
subject of international  law.

As said, the present Chapter will consider the notion of 'personality'. a
confusing notion frequently used in legal literature in many different contexts.
Respectively, the above-mentioned features of international personality will be
described and discussed, especially, the way in which they are interrelated. The
questions are partly generated by the formulation of the Court, but are mainly
provoked by a background of fundamental historical and philosophical
controversies: The meaning and relation between the three features of the
international person will be analysed as follows.

First, the concept of 'international legal capacity' will be described. This
concept constitutes a bri-dge bptw.fen social reality and legal reality: on the one
hand, it is linked with docial,reality, since its prerequisite is the .facuale-xi46jiDe of

j the entity in question: On the other hand, it is linked with a legal reality 59 the fact
that legal capacity itself constitutes a prerequisite for the attribdiion..of rights and

/   Ir,
duties; rights and duties can only be conferred upon an entity capable of bearing

1 rights and duties. »    1

1    4     A
legal order can only attribute rights and duties to an entity with legal capacity. Therefore,

contrary to the sequence in the definition of international personality of the ICJ, I mention
legal capacity first, and then_kgal subjectivity.

5     It is not entirely clear what the meaning is of 'and' between 'subject of international law'
and 'capable of possessing international rights and duties'.

6     AS the Court itself admitted: 'In other words, does the Organization possess international
personality? This is no doubt a doctrinal expression, which has sometimes given rise to
controversy'. In: Reparationfor/njuries,  ICJ  Rep.   1949,  p.   178.

7     In Chapter 3, the prerequisites for legal capacity will be dealt with in detail.
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Second, the concept of the 'subject of international law' will be discussed. This
concept represents a political element in the construction of the 'international
person', since it is to the discretion of the relevant legal order whether it attributes
rights and duties to an entity  and thus makes  it  its ' subject'. However, as mentioned
above, this discretion is limited by one aspect: the legal capacity of the entity in
questign. A legal order cannot confer rights and duties upon an entity which-B not

4         capable of bearing rights and duties.
Finally, the third element of the international person, the 'capacity to maintain

rights by bringing international claims', in other words, its internationaljus standi,
will be dealt with. Especially the relation ofjus standi to the two above-mentioned
concepts and its importance for the existence of an international person will be
examined.

In the subsequent Chapters, the theoretical framework as developed in this
Chapter will be applied to the case of minorities and indigenous peoples in order to
determine their status in international law.

2.1 Personality

2.1.1.      Introduction

Before entering into a description or definition of international legal capacity,
international legal  subjectivity, and international jus standi, the notion of 'person'
or 'personality' needs some explanation. The ICJ, in the Reparation for Injuries
case, only used the notion of 'international personality'. However, the notions of
'personality' and 'legal personality' are frequently used in documents and literature
in connection with national law as well as international law. To a certain extent,
these notions are linked with the juridical terminology used in this study. In order
to avoid terminological confusion, a short description of these terms will follow
here.

In general, it can be stated that 'personality' implies factual existence, 'legal
personality' implies legal existence, and 'international personality' implies
existence on the international plane. International personality may be of a legal
nature - international legal personality - but also, for instance, of a political or
economic nature.

The concept of legal personality is a general legal concept that has troubled
lawyers for centuries, especially in the area of civil law. Although familiar to
international lawyers for several centuries,8 this concept has actually only started to

8       According  to  Verzij\,  J.H.W.,  International  Law  in  Historical  Perspective.  Part  Ii,  A.W.
Sythoff, Leyden. 1969, p. 1 ff., the legal concept was already vaguely familiar to Roman
lawyers, but they did not elaborate it. The notion of international legal personality was first
mentioned by Francisco de Vitoria in his Relectio de Indis (1532), followed by Grotius in his
De iure belli ac pacis (1625).
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Elements of International Personality

occupy international lawyers since the last few decades. Or, as O'Connell pointed
out, 'the curious thing is that international lawyers were able to avoid discussing
personality at the very moment when municipal lawyers were absorbed by the
question, while they are now confronted with it directly when municipal law has
wearied   of the controversy'. Apparently, until around   1930, 'the international
lawyers could content themselves with the proposition that "States only are the
subjects of international law" without troubling too much about the philosophical
issues that underlay it':

Although different participants perform on the international scene, not all
entities constitute legal persons.'0 The legal status of the 'Internationalised
Territories' is a historicalll illustration of entities who participated on the
international scene while lacking international legal personality of their own:2  Ydit
characterised Internationalised Territories as

populated areas established for an unlimited duration as special State entities in
which supreme sovereignty was vested in a group of States or in the organised
international community. The local element in these territories was restricted in its
sovereign powers by the provisions of an International Statute (Charter, Constitution)
imposed upon it by the Powers holding supreme sovereignty over the territory. t 3

The example of the Internationalised Territories shows that an entity lacking legal

personality can be adopted or represented by another entity with established
international legal personality, and thus, indirectly, be present on the international
scene.

--

f./
As desgri pdli, the previous Chapter, nowadays, international law is concerned  1--7

with-opgressed individuals and groups but, in most cases, they are only in4ims.tly_ /
855'it riii international law, represented by their own State. This-representation
works both ways: on the one hand, the inlernational legal order can reach the object  e

'1 of its concern only through mediation of the State,  and-6il ilie other  hand,  the
protected entity in question can only approach the international legal order through

' the   same State:4 Apparently, as Okeke noted, 'a legal system   may in certain

9    0'Connell, P.D., International Law,Vol. I, 2a Ed., Stevens, London, 1970, p. 80.
10   Shaw, 1997, pp. 137-138.
11     Shaw,  1997, pp 165-166: 'Such institutions have not worked successfully and the device is

unlikely  to  be used frequently  in the future.'
12   Brownlie, 1998, p. 61; Shaw, 1997, pp 165-166.
13   See, for instance, the discussion on the Memel Territory, which enjoyed a special status in

the  period  1924  to  1939,  yet was  a  part of Lithuania. Interpretation  of the Statute  of Memel
Territory, PCIJ, Ser. A/B, No. 49, 1932, p. 313. See also: Ydit, M., Internationalized
Territories, A.W. Sythoff, Leyden, 1961, pp. 21,50.

14    Exceptions in this respect can be found in a number of treaties which open the possibility for
individuals to bring claims against their State, when it has failed to observe its obligations
under the treaty concerned. However, these claims procedures are mostly optional, leaving it
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respects regulate or licence the conduct of individuals or bodies without addressing
itself directly to them'.15 I will return to this phenomenon in further detail in
Chapter 4, in relation to the legal subjectivity of minorities and indigenous peoples.
At this point, the observation that legal personality can be 'borrowed' leads to
questions relative to the emergence of legal personality.

2.2.  Sources of Legal Personality

As mentioned before, the concept of legal personality is not limited to international
law; on the contrary, it is a general concept of law and, therefore, there is no need
to limit the search for deeper theoretical backgrounds to writings of scholars of
international law only. Aiming at a better understanding of the notion of the
international legal personality, it might be helpful to know what theories have been
developed relating to municipal law and to what extent those theories can be
applied to the emergence of capacity in international law.

In 1894, Gierke distinguished three ways in which a legal person could emerge
in German civil law. In the first place, Gierke mentions faftuaL-existence of an
entity  as a source of personality. He explains the emergence of personality through
Qxistence (Persanlichkeit kra# Daseins) as follows: 'Die Rechtsordnung kann die
Anerkennung eines Verbandes als Kirperschaft unmittelbar an das Dasein eines
geeigneten Thatbestandes knupfen, so dass die Korperschaften in ahnlicher Weise,
wie der einzelne Mensch, durch die Geburt Person wird'.16

The second way in which personality can emerge, according to Gierke, is the
opposite of the first option, viz., personality through attribution by the law
(PersOnlichkeit kraft Verleihung). 'Das Recht kann die Anerkennung eines
Verbandes als Person an eine fur den einzelnen Fall ergehende staatliche Erklfirung
knupfen, die als "Verleihung" der PersOnlichkeit (...) bezeichnet wird.'17 Similarly.
in his book System der subjektiven 6#entichen Rechte Jellinek stated,
'Personlichkeit (...) gehOrt nicht der Welt der Dinge an, ist Oberhaupt kein Sein,
sondern eine Relation von einem Subjekt zu anderen und zur Rechtsordnung. Sie
ist stets vom Rechte verliehen, nicht von Natur aus gegeben':8

In Gierke's third option, personality through formal announcement
(Personlichkeit krq# besonderer Kundmachung), attribution of legal personality
can take place through the explicit formal attribution of legal personality in an

to the State concerned to decide whether it opens such a possibility for its citizens or not.
See, for instance, Article 14 ICERD and the Optional Protocol to the ICCPR.

15      Okeke,  C.N.,  The   Expgnsign  of New  Subjects  of Contemporary  International   Law   through
their Treaty-Making Vapacity, Universitaire Pers Rotterdam, Rotterdam, 1973, p. 9.

16  Gierke, 0., Deutscheh· Privatrecht I. Allgemeiner Teil und Personenrecht, Duncker &
Humblot, Monchen/Leipzig, 1936, p. 488.

17   Gierke. 1936. p. 490.
18   Jellinek, G., System der subjektiven *Rntlic·hen Rechte, Reprint of 2™  Ed. 1919, Scientia

Verlag, Aalen, 1964, p. 28.
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official document, a convention, statute, or constitution. In municipal law, this can
take place through registration of legal personality with a competent authority.

These three options should not be interpreted as mutually exclusive. Especially
the distinction between the second option, 'emergence through attribution', and the
third 'formal announcement', is vague. Sometimes it may be useful to stress the
formal side of the attribution of legal personality, since it is at the moment of
formal announcement that the scope and content of legal personality can be
limited." but. more in general, the act of announcement can be seen as a means of
attribution of personality by the law.

Therefore, in fact, two opposite views conceminj the emergence of legal <
personality remain. According to the first view,41'ieasis-Bf legal personality is not  
attribution by a legal order,  but by factual .circumstances an4 by  charac-teristics-of / /'  ''         i

thtsolit in_ciuestion. This theory is called the organ theory or the full reality 4           1
ffiEory. According to the second view, an entity can only obtain personality through
attribution by the legal order, in a more or less formal way.20

To some extent, Gierke's model can be applied to international law.21 In
international law, several examples of formal announcement can be found in
international legal documents,32 which is Gierke's third option. The International
Tin Council (ITC), for instance, was an international organisation constituted under
the Sixth International Tin Agreement (ITA6). The members of the ITC were 23

19     As   Gierke,    1936,   p.   490,   put it, referring to German civil law: 'Durch sogenannte
Normativbestimmungen werden gesetzliche Voraussetzungen der Eintragungsfahigkeit
aufgestelit. Diese Normativbestimmungen konnen sich auf die formellen Erfordernisse einer
ordnungsmassigen Korperschaftsverfassung beschranken. Sie kdnnen aber auch durch
Erzwingung eines bestimmten Satzungsinhaltes mehr oder minder tief in die materielle
Gestaltung der zu grundenden Korperschaft eingreifen.'

20    Van Schilfgaarde, P., Rechtspersonen. Algemeen Deel, Kluwer, Deventer, 1979, p. 8.
21    Compare also Okeke,  1973 pp. 183-185. In relation to the emergence of the international

personality of international organisations, he distinguishes four approaches:  1 ) The inductive
approach, according to which the international personalty of an organisation is a
consequence of the expressed or sometimes implied rights and duties, as can be evidenced
from the constituent instrument of such an organisation; 2) The objective approach, where
the structural content  o f an organisation is considered  to  be of prime importance;   3)  The
formal approach, according to which it is sufficient to arrive at the conclusion that an
organisation has specific rights and duties from the simple premise that such an organisation
is   endowed with international personality;   4) The material approach, admitting that legal
consequences may vary in their nature and degree, but that they possess one essential
feature: they identi fy a certain category of rights and duties which is considered to arise from
tbe-yeD--personality ofthe organisation constituting an international person, irrespective. in
principle, of particular provisions of the constitution. Even though these provisions may be
useful indicators of personality,  they  do not determine its content.

22     See, for instance, Article VIII of the Agreement Establishing the World Trade Organization,
Marrakesh, 15 april 1994. See also Articles 266-267 EC Treaty on the European Investment
Bank.
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States and its headquarters were in London. The object of the ITC  was to promote
an orderly tin market, preventing excessive fluctuation in price. Article  16 of ITA6
clearly provided that the ITC should have legal personality, and, in particular, the
capacity to contract, acquire, and dispose of moveable and immoveable property
and to institute legal proceedings.

23

The attribution of legal personality through international law can also occur
more implicitly, so, as in Gierke's second option, by virtue of the fact that an
international body is entrusted with or is exercising functions compatible with or
implying international personality.24 For example, in the Reparations for Injuries
case, the Court was asked whether the UN has such a nature as involves the
capacity to bring an international claim.

To answer this question, which is not settled by the actual terms of the Charter, we
must consider what characteristics it was intended thereby to give to the
Organization.
(...) In the opinion of the Court, the Organization was intended to exercise and enjoy,
and is in fact exercising and enjoying, functions and rights which can only be
explained on the basis of the possession of a large measure of international
personality and the capacity to operate upon an international plane. It is at present the
supreme type of international organization and it could not carry out the intentions of
its founders if it was devoid of international  personality.

25

However, the limitation of the way in which international legal personality can
emerge to implicit or explicit attribution by international law, leaves some

1
uncertainties. For instance, the question arises of who attributed international legal
personality to the 'first' legal person, the State? The majority of writer 6 consider

Ill States to have legal personality ipso facto, without attribution by another 'higher'

<

legal person. According to Seyersted, this is 'because it is not the acts by which a
State is created, but the objective facts which result from them which constitute the

C

13    See J.H. Rayner v. Department ofTrade. House of Lords, 26 October 1989, ILR 81, p. 670.
24   Lauterpacht, 1968, p. 20.
25 Reparationfor Injuries case, ICJ Rep. 1949,9 178.
26  However, for a different view see O'Connell, 1970, p. 81: 'Both the "realists" and the

"fictional" theorists made the same mistake when they sought to identi fy the capacities of the
State by reference to what they imagined constituted "personality". The realists assumed the
State to be an entity legally distinguishable from the human beings who composed it,
because its organic composition separated it from them in fact. The "functionalists" assumed
it to be unlike human beings because it was "unreal- and therefore incapacitated from the
performance of some actions peculiar to human beings, like committing theft of murder.
(...)Both were misdirected, since they failed to recognize that it is the law which lays down
the conditions of Statehood.  Even if the State is a "living organism", it is still the law which
lays down the capacities which distinguish it, and which are the incidents of juristic
personality. and the deduction cannot be made that they are reserved  to the State alone.'

30
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relevant criteria for the existence of a State'.2, Therefore Lauterpacht concluded,
with regard to public international bodies, that

apart from express attribution of international personality or the implied conferment
or acquisition thereof as the result of actual exercise of rights in conformity with
international law, it is probable that the international personality of these bodies
follows from the fact of their being autonomous entities created by international
agreement and distinct from the States which created them.3

Also in the case of individual human beings, but even Tor entities like the Order
of Malta and the Holy See, it can be maintained, according to Seyersted, that the
crucial criterion=fer their personality is not how they were established  but the fact
that   they(<6ist 1·)This,   in   fact, is Gierke's first source of legal' personality:  li  I  ,   /
personalityirough existence. Legal personality cannot be attributed by the legal #   ,
order

wit liout   a
pre-legal _factual existence, or_ personalify_,__of   theentjk__in    1/      ,

_11 Siioll ---
In his book System der subjektiven (it»ntichen Rechte, Jellinek gave the

following definition of personality:

Personlichkeit oder Person ist die Flihigkeit, Trager von Rechten sein zu konnen, mit
einem Worte die Rechtsf#igkeit:1

  According to Jellinek, personality could be equated with legal capacity. Thus, in

   
this definition, factual existence, personality, and legal capacity coincide.

Nevertheless, 'personality' remains an empty notion, which has to be filled in
according to the - for instance, sociological, philosophical or legal - context it is
used in. In O'Connell's view, it is a mistake to assume that merely by describing an
entity as a 'person' one is formulating its capacities in law. According to him, the
mistake lies in the assumption that there is some prototype entity sitting away on a
cloud for which the word 'person' stands. The word 'person' as used by lawyers
does not stand for something that is identifiable of its own essence, as it were, so
that it can be isolated from other thinfls and notions merely by describing it.
O'Connell warned further that personality should not be seen as a 'synonym for

27 Seyersted, 1964b, p. 46.
28   Lauterpacht, 1968, p. 18.
29   Seyersted, 1964b, p. 46.
30 Montevideo Convention, Art. 3. Seyersted, 1964b, pp. 9-11,29; Seyersted, F., 'International

Personality of Intergovernmental Organizations', in: Indian Journal of International Law,
Vol. 4,1964, pp. 9-40,44,46,87, Higgins, 1995, p. 48; Menon, 1990, pp. 43,44: 'The entity
must exist before it can be recognized', and p. 57: 'Express or implied recognition'.

31    Jellinek, 1964, p. 28

31



Chapter Il

capacity to perform acts X.Y.Z'.32  And, in reference  to the status of international
organisations, 3 he stated  that   ' it   is a mistake   to  jump   to the conclusion   that   an
organisation has personality and then to deduce specific capacities from an a priori
conception ofthe concomitants ofpersonality:34

Thus, personality should not be seen as 'a prototype entity sitting away on a
cloud' nor as a 'reality of positive law or of nature',35 but rather as a 'thoroughly
formal concept' and an 'auxiliary concept of juristic thinking, an instrument of
legal theory, the purpose of which is to simplify the description of legal
phenomena',36 or as an 'index of specific and different capacities'. 7

Being broad, empty notions, 'personality' and 'legal personality' will be filled
in, in the context of this study, by 'international legal capacity' and 'international
legal subjectivity' respectively. This study will further focus on the above-
mentioned interpretation of the ICJ's definition of international personality and its
application  to the case of minorities and indigenous peoples. After this excursion to
the notion of 'personality', the concepts of international legal capacity,
international legal subjectivity, and international.ius standi will be examined  in
further detail.

3. INTERNATIONAL LEGAL CAPACITY

3.1. The Distinction Between the Concepts of International Legal
Capacity and International Legal Subjectivity

Before entering into a description and analysis of the concept of international legal
capacity, this sub-section will consider the difference between this concept and the
concept of international legal subjectivity. Although the International Court of
Justice distinguished, as mentioned above, in the Reparation for Injuries case

between being 'subject of international law' and being 'capable of possessing
international rights and duties', this nuance has not been followed by most authors.

32   O'Connell, 1970, p. 80.
33     In relation to States, Kelsen stated that it is 'impossible to deduce from the fact that the State

is an international personality some definite rights of the State'. Kelsen. H., Principles of
International Law, H. Kelsen and R.W. Tucker (eds). Rinehart and Winston, New York, 2™1
Ed., 1966, p. 245.

34   O'Connell, 1970, p. 82.
35   Kelsen. 1966, p. 181.
36 Kelsen, 1966, pp. 181, 245. Van Schilfgaarde, 1979, p. 8: 'De toekenning van

rechtpersoonlijkheid berust op een fictie. De persoonlijkheid van het lichaam dat men op het
oog heeft wordt gefingeerd. Als consequentie van de fictietheorie wordt wei aangemerkt dat
rechtspersoonlijkheid alleen door de Staat kan worden verleend.'

37   O'Connell, 1970, p. 82
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Elements of International Personality

Some authors consider this distinction 'unimportant':8 others even 'non-existent'.39
In most handbooks on international law, the two notions are used in a confusing

manner, or are seen as synonyms. To some extent, this confusion is understandable.
As already mentioned, an entity can only have rights and duties when it has the
capacity to possess rightsand duties. This means that all<establishe  subjects of
international law rifv-ital)19 possess international legal capa2ityz-Thdrefore, in the
case of traditionaltsubjects of international  law, such as States, the  Holy See: and
the Order of Malta,*' and even in the case of more recently established subjects of
international law, such as the UN 2 and other intergovernmental organisations, the

38 Amerasinghe, C.F., Principles of the Institutional Law of International Organizations.
Cambridge University Press, Cambridge, 1996, p. 68, note 4.

39      Malanczuk,    P.,    Akehurst's     Mc,dern     Introduction     to     International     Law,    Routledge,

London/New York, 1997, p. 91.
40 The sovereignty of the Holy See in the international domain was recognised by Italy in the

Lateran Treaty of February  11,  1929. Graham, R.A., Vatican  Diplomacy:  A  Study  of Church
and State on the International Plane, Princeton University Press, Princeton, New Jersey,
1959, pp. 15-16, 25. However, to Brownlie, the personality of the Holy See as a religious
organ apart from its territorial base in the Vatican City is a difficult question (Brownlie,
1998, pp. 64-65). Differently, see Graham, 1959, p. 186: 'The view seems to be dominant
today (...) that the Holy See does, in fact, enjoy international personality. Furthermore, this
personality  of the  Holy  See is distinct from the personality of the State of Vatican  City.  One
is a non-territorial institution, and the other a State. The papacy as a religious organ is a
subject of international    law and capable of international rights and duties.'    See   also

Malanczuk, 1997, pp. 1 and 76.
41 The Order of Malta was established during the Crusades as a nursing brotherhood and

military organisation directed against the Muslims.  In  1530, the Order moved from Rhodes
to Malta which had been presented to the Order by Emperor Charles V. This it ruled until
1798 when the island was taken by Napoleon. The Order established its headquarters in
Rome  in  1834.  In  the  case of Nanni v. Pace and the Sovereign order of Malta, the Italian
Court of Cassation confirmed the status in international law of the Order of Malta.
According to the Court  '... the modern theory of the subjects of international law recognizes
a number of collective units whose composition is independent of the nationality of their
constituent members and whose scope transcends by virtue of the universal character the

territorial confines of any single State' (Harris, D.J., Cases and Materials on International
Law, 5'h Ed., Sweet & Maxwell, London,  1998, pp. 142-143). For the differences between
the position in international law of the Holy See, on the one hand, and the Order of Malta
and the United Nations. on the other, see Graham, 1959, pp. 26-30.

42  in the Reparation for Injuries case the [CJ stated that: 'The subjects of law in any legal

system are not necessarily identical in their nature or in the extent of their rights, and their
nature depends upon the needs of the Community. Throughout its history, the development
of international law has been influenced by the requirements of international life, and the
progressive increase in the collective action of States has already given rise to instances of
action upon the international plane by certain entities which are not States. This development
culminated  in the establishment  in  1945  of an international organisation whose purposes and

principles are specified in the Charter of the United Nations'. ICJ Rep. 1949, p. 178.
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distinction between 'entities with international legal capacity', on the one hand, and
'subjects of international law', on the other, can be seen as an unimportant or
useless theoretical exercise.

In this study, it will be argued that, although closely linked, the concepts of
international legal capacity and international legal subjectivity are not identical.
These concepts are two different aspects of the  fagt that an entity enters the field of
international law. \¥hereas legal capacity links 'ihternal' features of an entity with
international law, legal subjectivity links 'external' or political aspects with
international law. Both elements are needed for the emergence of, what the
International Court of Justice has called, an 'international person'.

In the case of entities not belonging to the officially recognised 'subjects of
international law' as described in modern handbooks on international law, it mightbe useful to make the distinction between international legal subjectivity and
international legal capacity. With the constitutive elements of the two notions, the
legal identity can be determined of entities whose status in international law is not
clear, but whose existence in the international arena can be called 'a matter of

i 43
, fact.
1 -Before entering into a more fundamental description of the two notions, the

distinction between them will be briefly addressed. On the one hand, the
qualification 'subject of law', as a rule, refers to those entities on whom a legal
order confers rights and duties.44 It is a qualit>,45 which can be conferred upon an
entity by a legal order. The fact that rights and duties have been conferred upon an
entity by a legal order makes the entity a subject of this legal order.

On the other hand. to be a person with international legal capacity means
'possessing the capacity to have and to maintain certain rights, and being subject to

 

perform specific duties'.46 Legal capacity may be considered as a prerequisite for
becoming a subject of law,  as  it  is the 'internal' capacity of the entity-itself to be a
bearer of rights and duties. In other words, an entity needs legal capacity as a key to
rights and duties, and, from the other perspective, a legal order can only attribute
rights and duties to an entity with legal capacity. Therefore, contrary to the

r              sequence  in the definition of international personality of the  ICJ, it seems logical  to
deal with legal capacity first, and then with legal subjectivity.

43 Greco-Bulgarian Communities, PCIJ, Ser. B, No. 17,1930, p. 21.
44    Malanczuk, 1997, p. 9, note k In the Restatement (Third), Vol. 1, part 11, p. 70: '[R]ejection

of the term "subjects" because it may have more limited implications, meaning that such
entities have only rights and duties, and not also, to varying extents, legal status and
personality under international  law.'

45    For example, Verzijl, 1969, p. 1: the quality of being a 'subject of law'
46   Shaw, 1997, p. 137.

34



Elements of International Personality

3.2.  Elements of Factual Existence

«)As stressed above, entities 'whose existence is a matter of fact need legal
capacity as a key to international law. However, this  is only one  side of the picture.
The other side is that legal capacity as a legal construction needs to be rooted in
factual circumstances and characteristics. According to Okeke, 'the substantial
element of personaTity-i[self, (.:.) is not vested in them by international law but by
the facts of international life itself. IIi this sense, personality itself is not totally a
legal concept as such but also a socioloBical notion from which legal consequences
ensue'.48

Thus.  characteristics of the entity itself are important factors  in the emergence  of
legal capacity, but what characteristics does an entity need in order to biable 'to------ ---

appear and assert itself?49 In other words, what is it that makes a sociological entity
an entity with the capacity to possess rights and duties?50

<In the literature about the emergence of legal capacity, the term 'indicia of legal
personality' appears frequently. Brownlie, for instance, names the following indicia
of international legal personality:S' the capacity to conclude treaties;52 the capacity
to present international claims; liability for the consequences of breaches of
international law;53 privileges and immunities in relation to the national jurisdiction
of States. Other indicia mentioned in literature are: status under municipal law;
express or implied recognition; jurisdiction over organs; accreditation of missions
or representatives.

54

47 '    See  Lerner  on the Minorities School in Albania case: 'The main virtue of the League of
Nations system was perhaps that it acknowledged a fact of life in all its implications:
minorities exist. They are not a theoretical construction. They are real, visible, identifiable

x1  components of society. They have their needs and aspirations'. In: ACM Report No. 23, p.
22.

48   Okeke, 1973, pp. 18-19.
49    'If an entity claims to have international legal capacity no rule of international law comes

into play until the entity appears and asserts itself.' Okeke,  1973, p.  181.
50 See Kelsen, 1994, pp. 176-177: '...sondern etwas, was der Mensch ebenso hat wie die als

juristische Personen angesprochenen Gemeinschaften'.  What  is this 'etwas'?  For  full  text,
see footnote 67.

51   Brownlie, 1998, pp. 57-58.
52 See Article 6 of the Vienna Convention on the Law of Treaties: 'Every State possesses

capacity to conclude treaties.' See further Menon, 1990, pp. 36, 50-53: 'The indicia of
personality which the Court noted were the obligations of members towards the
Organisation, the legal capacity and privileges provided  for  in  Art.   104  and  105,  and  its
treaty-making capacity.'

53  See A. Ross, quoted by Seyersted, 1964b, p. 92: 'The crucial criterion of international
personality is capacity for duties, rather than the capacity for rights or the capacity for
action.'

54 See Menon, 1990, p. 51.
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The  fact that an entity possesses one or more of the mentioned capacities  is an
indication of the extent of the legal personality of the entity in question. However,
with those indicia, only the possible consequences of legal capacity are named.
without saying anything about the source from which this legal capacity originates.
Since the indicia neither constitute nor explain  the -sourc-6-6f legal capacity,  this
source must be sought elsewhere.

3.2.1. Autonomy

After a comparison of the 'necessary and sufficient' characteristics of States and
International Organisations,55 Seyersted concludes that the only criterion which is
common to the two types of subjects of international law is the fact that they have
organs which are sovereign, or not subject to the jurisdiction of any other organised
community. In the context of States and Intergovernmental Organisations,
sovereignty appears to be the 'crucial and only condition for international
personality'.56

O'Connell, however, has criticised this view as supporting the traditional view
that only fully sovereign States can be persons in international law. In his opinion,
in the case of colonies and protectorates, 'the problem of status is falsely stated if it
is presented as an issue between sovereignty or non-sovereignty; the question is to
determine what capacities are suitable to the political situation in which the entity
finds itself. 57

Probably, the criterion of 'not being subject to the jurisdiction of another
organised community' should be interpreted in a broader sense, thus also applying
in the context of non-State entities. Okeke, for instance, points in this direction.
According to him, an entity becomes a legal person 'as soon as an entity has
asserted itself in international life and has acquired an autonomy of its own' .c 8 From
this broader perspective, O'Connell's 'politically matured entities which asserted

55    Brownlie. 1998, pp. 70-77; Shaw, 1997, p. 139. See Article 1 Montevideo Convention on the
Rights and Duties of States (1933). States as international persons should possess the
following qualifications: a) a permanent population; b) a defined territory; c) government;
and d) capacity to enter into relations with other States. The characteristics of
Intergovernmental Organisations are: International organs, which are not all subject to the
authority of any State or other organised community. which perform sovereign and/or
international acts in their own name and which are authorised by all their acts to assume
obligations on behalfofthe several participating States. See Seyersted, 1964b, p. 47.

56 Seyersted, 1964b, p. 48.
57   O'Connell, 1970, p. 83.
58   Okeke, 1973, p. 19.
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949the claim to voice their opinion and sustain their interests  fit in the above-
mentioned idea of autonomy.

In more general terms. it can be said that, to any entity being sovereign,
autonomous, or self-governing - in this context, notions with essentially similar
meanings -, means that it has discretion to act in a certain field in accordance with
its own needs and will and without interference by another entity. Or, in terms of
gradation: the extent to which an entity is sovereign, autonomous, or self-governing       I
is relative to the extent of its capacity to make decisions and take action concerning
its own existence.  This,  in turn,  is an indication  of the probability of the existence
of legal capacity.

An  illustration of this correlation between sovereignty, capacity, and personality
is the case of Liechtenstein. Liechtenstein had delegated many of its sovereign
powers to Austria and Switzerland, such as its customs system, the administration
of its postal service, the conduct of diplomatic and consular relations, and in some
cases even appeal from its own courts lied to the Schweizerische Bundesgericht
(Swiss Federal Supreme Court). As a result, the League of Nations decided in  1920
that Liechtenstein could no longer be expected to discharge its international
obligations to be qualified  as a member of that organisation.60  It was only  in  1990
that Liechtenstein was admitted to the United Nations, due to a more flexible and
pragmatic interpretation ofthe term 'State':1

3.2.2. Will

The observation that autonomy plays a role in the emergence of international legal
personality, leads to another question,   i. e.,   how can autonomy be obtained:
autonomously, by virtue of a transfer of authority by other entities, or both?

On the one hand, an entity cannot exist in isolation from the rest of the world,
without external relations and independent from the recognition and approval of

59   O'Connell, 1970, pp. 85-86.
60   Janis, M.,An Introduction to International Law, Little, Brown and Company, Boston/New

York/Toronto/London, 1993, p. 177; Fran ois, J. P.A., Handboek van het Volkenrecht,
W.E.J. Tjeenk Willink, Zwolle,  1931, pp. 99,399:  '... n'est pas en mesure de s'acquitter de
toutes les obligations internationales qui lui incomberaient en vertu du Pacte'; Verzijl, 1969,
pp. 473,475,476; Harris, 1998, pp. 107-108.

61   Higgins, 1995, pp. 41-42. See also Articles 32 and 35 (2) of the UN Charter. Although
Liechtenstein did not become a member of the United Nations until  1990. it was allowed
in   1949, in accordance with Article  93  (2)  of the UN Charter, to become a party  to  the
Statute   of the International Court of Justice, which   is  open   only to States.   In   1955,
Liechtenstein was a party to the Nottebohm case, ICJ Rep., 1955, p. 4. Harris, 1998, pp. 588-
596.
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otheren ties. More than that, autonomy or sovereignty in any fiel(162 can only be
"obiRTAa at the expense of the autonomy of another entity. 3 Thus, autonomy cannot
be attained without an implicit or explicit transfer of authority from one entity to
another.

On the other hand, aukonomy is also an internal matter of the entity in question:
no one can be forced to accept a m e extensive autonomy, and therefore
responsibility, than his original autonomy. Besides, an entity can decide to transfer
its autonomy to another entity, as the case of Liechtenstein has shown.  Thus, these
two elements, which can be described as an 'internal' and 'external' one, may
together give rise to a new autonomous entity.

To elaborate on this 'internal' element of autonomy: what is the most essential
IKqUkementunderlying autonomy? Seyersted and Okeke65 mention the existence of
' organs*   and   a

' structural content'    of an entity as essential requirements   for   any
degree of autonomy. Organs and a structural content, however, are external, formal
features which serve the expression of another underlying characteristic, viz.,  the
will of the entity.  It is the will of the entity which is the most essential element of
autonomy and, consequently, of personality and ultimately also of a subject of law.
Or, as Jellinek observed: 'Jedes Rechtssubjekt muss einen Willen haben, der
imstande ist, seine rechtlichen Interessen zu verfolgen':6

What is the will of an entity and where does it originate from? As long as this
entity is an individual human being, the answer to this question has to be sought in
the changeable human needs and in the impenetrable darkness of the human brain.
Wishing to avoid an elaboration on this rather psychological subject, most scholars
take as point of departure the will of the adult and accountable individual human

67being, also called the physical human being.
In the case of physical human beings, the two requirements, of adulthood (in

most countries at the age of eighteen years) and accountability, give an indication

62   Autonomy can relate to different areas: political, cultural, territorial, linguistic, and religious
autonomy are most commonly  used in the context of international  law and minorities.

63     Compare the meaning of sovereignty as described in Chapter 1.
64    See also the case ofthe Austro-German Customs Union, PCIJ, Ser. A/B, No. 41,1931.
65   Okeke, 1973, p. 183.
66   Jellinek, 1964, p. 29.
67   However, as Kelsen, 1994, pp. 176-177, rightly observed, this 'physical' human being is in

fact a legal person: 'Nahere Analyse zeigt, dass auch die sogenannte physische Person eine
kunstliche Konstruktion der Rechtswissenschaft ist, dass auch sie nur eine "juristische"
Person ist. Wenn im Falle der juristischen Person Rechte und Rechtspflichten von etwas
"getragen" werden konnen was nicht Mensch ist, kann auch im Falle der sogenannten
physischen Person das, was die Rechte und Rechtspflichten "tragt" und was die physische
Person mit der juristischen gemeinsam haben muss, da doch beide als "Trager" von Rechten
und Rechtspflichten Person sind, nicht der Mensch sein, der in Frage kommende Trager ist.
sondern etwas, was der Mensch ebenso hat wie die als juristische Personen angesprochenen
Gemeinschaften'.
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of the essential aspect transforming an entity into a legal person: the (presumed)
ability to have and express a mature will. Minors and persons under wardship are
considered to lack this ability. Although this does not mean they are without rights
or duties, the extent of their rights is limited, especially rights affecting legal
relations with others. Parents or guardians are responsible and may be held
accountable. Besides, minors and persons under wardship are not able to protect
their rights themselves, which means that others have to take care of the
implementation and, eventually, enforcement of their rights. However, this may be
a problem when the person violating their rights and the one responsible for their
protection is the same person. This problem may be enhanced by the fact that, as in
the case of children's rights as formulated in, for instance, the  1989 UN Convention
on the Rights of the Child, most of their 'rights' are fprmulated as duties imposed
on their parents or the State. To a large extent, this 'del)end6ht' situation of children
and persons under wardship can be compared to the situation of minorities and
indigenous peoples in current international law, which will be described in the
following Chapters.

In the case of a group of physical human beings, what is its will and where does
it originate from? A group can be looked at in two ways: the group as such and the
grolVas an aggrbgate of individuals.  In the latter case, the will  of the group is the
sum of the wills of the individuals constituting the grow& By means of democratic
representation, this will, or the highest common will<cathbe expressed. Moreover,
the person representing and expressing this will must personally share this will.68

In case a group is seen as a separate entity with its own will, a fiction is created.
In municipal law this fictive person is moulded to the concept of corporate
personality. This entity has organs and representatives formulating and expressing
its will,· or perhaps a better term in this context: its interestd. The personal will of
the persons constituting these organs and representing the group is not relevant.
The expressed will is considered to be the will, or interest, of the 'corporate entity'.

68   Klass and Others v. Germany. ECtHR, 6 september 1978, Ser. A, Vol. 28, § 33: 'Article 25
requires that an individual applicant should claim to have been actually affected by the
violation he alleges' (see Ireland v. the United Kingdom, ECtHR. 18 January 1978, Ser. A,
Vol. 25, §§ 239 and 240). Article 25 does not institute for individuals a kind of actio
popularis for the interpretation of the Convention;  it does not permit individuals to complain
against a law in abstracto simply because they feel that it contravenes the Convention. In

principle, it does not suffice for an individual applicant to claim that the mere existence of a
law violates his rights under the Convention; it is necessary that the law should have been
applied to his detriment. On the UN Human Rights Committee and the requirement that the
individual must be a victim, see McGoldrick, D.. The Human Rights Committee, Clarendon
Press, Oxford, 1996, pp. 172-177. See also, Mauritian Women v. Mauritius, HRC
Communication No. 35/1978, §§ 8.2-9.2: 'If the law or practice has not already been
concretely applied to the detriment of that individual, it must in any event be applicable in
such a way that the alleged victim's risk of being affected is more than a theoretical
possibility.' See also Chapter 5 below.
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However, this is a fiction which can be set aside in case of abuse of the corporate
entity: the corporate veil can be pierced:' Then suddenly the fiction appears to be
 rooted in reality: the will or interest of the corporate entity is in reality the will or
 interest of individual human beings.

The  idea of a 'corporate entity', which  is a concept of municipal  law,  also has a
counterpart in international law in the form of composite entities.mIndividualic
·EouthemsS'Yes and create a State, and States together can create international
ana supranational organisations:' The new State as well as the international
organisations can have a will or interest, and personality, separate from the will and
personality of its individual members.72 However, as Jellinek shows, in
international law, the pattern is repeated: 'Wird dem Staate Rechtssubjektivitat
zugeschrieben, woher nimmt er den ihm notwendigen Willen?'73 The composite
entity is a fiction and its will is a fiction. After all, in the...5Llhe=ilL.ef_a

I composite entity always has to be the will_of individual hum n be s:4 Therefore,
<  the will of the composite entity can only bf. pressed by means of representation;

t !  thus,  it is through its organs  that the expressi3-a"nil-Npresentation  of the composite

J    entity's will take place.                                                      1  f

3.2.2.1.    The Content of the Will
The necessary content of the will of an entity is difficult to determine. As Gierke
observed: 'Man kann nicht schlechthin wollen, sondern immer nur Etwas wollen.
Jeder menschliche Willenakt muss einen bestimmten Inhalt haben'. S The will of

69  For an example in international law see, the Barcelona Traction case, ICJ Rep., 1970,
par.  56-58:  'The law has recognized that the independent existence of the legal entity cannot
be treated as an absolute. (...) The wealth of practice already accumulated on the subject in
municipal law indicates that the veil is lifted, for instance, to prevent the misuse of the
privileges of legal personality, as in certain cases fraud or malfeasance, to protect third
persons such as a creditor or purchaser. or to prevent the evasion of legal requirements or of
obligations.'

70  On the position of corporate bodies in international law, see Seidl-Hohenveldern, 1..
Corporations in and under International Law, Grotius, Cambridge, 1987.

71   Sei lieh nveldern. 1987, p. 69ff.
72 A *roup»'hether composed of States, of tribes or of individuals is a legal entity distinct

1, : 1

f m·.its"members when it is in 'such a position that it possesses, in regard to its Members,
rights which it is entitled to ask them to respect'. See, Reparation for Injuries case, ICJ Rep.
1949, p. 178 and Western Sahara case, ICJ Rep. 1975, p. 63.

73   'Da aller Wille menschlicher Wille ist, so scheint er selbst willensunBhig zu sein. Nur eine
Vertretung fa ihn ware denkbar, wie sie das Recht dem vernunftigen Willens Entbehrenden
durch den Willensfdhigen zu teil werden litsst'. Jellinek. 1964, p. 29.

74    On the arguments for the rejection of the object theory, see further Manner, G., 'The Object
Theory of the Individual  in International  Law'. in: American Journal of International  Law,
1952, pp. 430- 432; O'Connell, 1970, p. 106.

75   Jellinek. 1964, p. 42.
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    the entity can be directed at different purposes, but the most essential is. probably,
, the Will -of an entity to.exist as an entity..Closely linked to this is the will of the

entity to preserve and defend its existence.
However, without a face and a voice, an entity does not exist  trputside

world„Ause£a ateentitx-An entity  must  have  a  ' face'  so  that it can'be fecognised.
It is through its 'voice' that it Cwl express its will and be heard. Hence, the organs
of a composite entity are essential; they constitute its 'face' and 'voice'.

However, the relations of the entity with the outside world do not only consist
of the preservation..or.def ceofits  existencK„The  will  of the entity  can  also  be
directed at more 'positive' external relations. As Gierke observed, in general: 'Das
Ziel aller Willensverhaltnisse ist Befriedigung geistiger und leiblicher Bedurfnisse,
gesicherter Genuss von Lebensgiltern, Theilnahme an menschlichen Kulturleben'76
For these external relations an entity also needs its organs and structure. Yet, an
underlying.will.remainicisentiaL

An illustration of the consequences of the disappearance of a will aimed at
external relations is the case of the protectorates or protected States:7 The effect of
a protectorate treaty between two States is that the State under protectorate
becomes partly subjected to the national legal order of another State and not
exclusively to the international legal order:8 As a consequence, it loses its
independence79 which  is an essential element of a State in the sense of international
law. The protectorate becomes a State-like community, not a full State. lf
subsequently it decides also to confer upon another State its wholecompetence in
international affairs, it disappears from the sphere of international relations. And
although to conclude* that such State can no longer be considered a subject of
international law seems too radical,8' it can be maintained that its personality in

76   Gierke, 1936, p. 253.
77 Verzijl's definition of a protectorate: 'A legal relationship between two States in which the

superior State is bound by an international treaty or some other legal title to lend protection
to the other, subordinate State and entitled to control its foreign relations', Verzijl, 1969, p.
416.

78 For several examples, see Verzij 1,   1969, p. 412ff  A historical example  of a protectorate,
mentioned by Verzijl,   is  the   case   of the United Netherlands Provinces who accepted,   in
1585, the 'protection' of Queen Elizabeth I of England in their struggle for definite
independence from Spain.  'This was a state of voluntary accepted subordination, mirrored in
such unusual elements   as the presence  of  a   ' Lord Protector'   in the person   o f  the   Earl   of
Leicester, two English members in the Netherlands Council of State and British garrisons in
two Netherlands towns' (p. 412).

79  For instance, the independence of Austria was discussed in the Austro-German Customs
Union case, PCIJ, Ser. A/B, No. 41,1931.

80   Kelsen, 1966, p. 253.
81  Verzijl, 1969, p. 418: 'The Protected State preserves a certain measure of international

personality, manifesting itself in its continuing capacity of acquiring rights and assuming
obligations of its own.'
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international law becomes less manifest, since it has eliminated its capacity to act in
law on its own behalf.82 Harris calls protected States a 'dying species which few
seem  anxious to preserve'.83  One of few examples of a protected State is Bhutan  in
the Himalayas which is protected by India. Article 2 of the Treaty of Friendship
between Bhutan and India  of 1949 reads as follows: 'The Government of India
undertakes to exercise no interference in the internal administration of Bhutan. On
its part the Government of Bhutan agrees to be guided by the advice of the
Government of India in regard to its external relations'. 4

The fading away of personality and the 'adoption' by another legal person is a
phenomenon also described in the above-mentioned examples of the
Internationalised Territories and Liechtenstein. 5 In the following Chapters, I will
return to this phenomenon in connection with the status of minority groups and

__indigenous peoples.
         It can be concluded that t»-factual existence of an entity depends in the first

place QIL_11le_flegree_uilldWionomy. Autonomy in turn partly depends ell-lhe

1       ,    JL--xistence  of a  will  or  interest-directed  at
the existence and preservation  of the

':               A,1  entifi)  as
su h. Except for adult human beings, which  have  a  will  and a v-6i86-Br

<1'1*their  own, all other entities  need  a  form of representation in order to express  or
'

<COY. I
' defend their will or interest. Composite entities, i. e., entities consisting of more than

*V one human being, need organs or a structure. These are needed for the expression -
   '\',  ''       of the will in relation to other entities  and  thus,  for the maintenance of positive  or
't.i LAY J

ijA·     . negative external relations of the entity.  As such, organs and structure play a role in
1  \ ' \1 l.,the transformation ofthe social entity  into an entity with legal capacity.

7 ill -    -   -.-   )  . .1 J

   #- , 4.2.3. Recognition4 3                                                          .  L.L  v      .     .     .. / , 1, (t. <  1         r' L.
...,:   , i    '.
,

·   ,     ·It

, \. \  '...,\ I L
t.  \ '1  \,y  It is against the background of this dependence on the relation with other entities
hi \ that recognition by other entities becomes important in the process of establishment
'1  b of legal capacity. The step between t le-existence of an entity with a certain

.,

c.   '-   ' .,structure and a will or interest, and the emergencd Rf a legal person, cal,not-bhaKen
ZV: i 1)by the entity in question alone.  The  entity needs-to be recognised  of  accepte« by7    1

    4,  '·,'    other
entities.

14%
i,  9 ,,· What precisely is the role of recognition in the process of the emergence of a' r legal person286 The case of 'new' States will serve here as an illustration. As

82  Verzijl, 1969, p. 418. For example, see: the Austro-German Customs case, PCIJ Reports,
Ser. A/B, No. 41,1931.

 ·   83   Harris, 1998, p. 107.

    .        84      157 BFSP 214. See
also: Harris.  1998. p.  108.

85    Harris, 1998, pp 107-108.
86    Jellinek  1964,  p. 30, describes this process of recognition  in the following  way:  'Die

Projizierung der Individualwillens auf eine geeinte Vielheit findet fur unser praktisches
Denken Oberall statt, wo wir eine organisierte Zweckeinheit menschlicher Individuen sehen.
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mentioned above, States are considered to be subjects of international law ipso

facto without recognition.87 According to the declaratory theory, recognition 'does

not bring into legal existence a State which did not exist before'. 8 This theory is
confirmed in Article  3   of  the 1933 Montevideo Convention   on the Rights  and
Duties of States, which reads as follows: 'The political existence of the State is
independent of recognition by other States. Even before recognition the State has
the right to defend its integrity and independence, to provide for its conservation
and prosperity, and consequently to organise itself as it sees fit, to legislate upon its
interests, administer its services, and to define the jurisdiction and competence of
its courts'.89

According to Article 1 of the same Convention, a State as a person of
international law must possess the following qualifications: 1) A permanent
population. However, there is no specification of a minimum number of
inhabitants. 2) A detined territog, which is a requirement for a particular territorial
base upon which to operate. However, there is no necessity for defined or settled

boundaries, so long as there is a consistent band of territory which is undeniably
controlled by the government of the State. Albania, prior to the First World War,
was recognised by many countries even though its borders were in dispute. 3)
Government, or some sort of coherent political structure. 4) Capacity to enter into
relations with other States. It is a capacity not limited to sovereign nations, since
both international organisations and non-independent States can enter into legal
relations with other entities under the rules of international law. But it is essential
for a sovereign State to be able to create such legal relations with other units as it

Sie ist daher ganz unabhangig in ihrer Grundlage von der Anerkennung durch die
Rechtsordnung. Die organisierte Ritubersbende, der verbotene Verein weisen dieselben
Merkmale der WillensBhigkeit auf wie erlaubte Verbindungen (...) Zum rechtlichen Organ
allerdings kann das faktische Willensorgan nur durch die Rechtsordnung erhoben werden,
indem sie bereits unabhangig von ihr als innere Lebensordnung der Menscheneinheit
bestehende Organisation als solche anerkennt ist. Auch schaffen oder doch vorzeichnen kann
die Rechtsordnung eine derartige Organisation. Durch Rechtssatze muss sie namentlich in
allen jeden Fallen geregelt sein, in denen der Wille der Vereinigung nicht unmittelbar Wille
eines Individuums ist, sondern aus den Willensakten einer Mehrheit von Menschen

gewonnen wird.'
87 Seyersted, 1964b, p. 46.
88   Menon, 1990, p. 45.
89 See Menon,   1990,   p.   45: This theory  was also confirmed  by the Institute of International

Law, in its resolution concerning the rpeogqition of New States and New Governments

adopted in 1936: 'Recognition has a declarato» effect; the existence of a new State with all
the juridical effects which are attached to that existence is not affected by the refusal of

i.-.-0-.I-recognition by one or more States' (Art. 1). For the text of the resolution, see 30 American
Journal ofInternational Law, Suppl.,1936,9 185ff.
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sees fit. Where this capacity is not present, an entity cannot be an independent
State.90

In   fact,   it  is   only   for this latter requirement  of ' capacity to enter into relations
with other States', that recognition by those other States is desirable. And even
then, the situation of insurgents in several countries proves that, without
recognition or a specific status of belligerency, various forms of intercourse with
other States are possible, such as the conclusion of agreements, diplomatic, and
consular relations, and finally the recognition of the insurgent authority as a
government. 9I

It is probable, as O'Connell suggested, that there are several techniques for the
creation of personality, allowed or prescribed by international law.92 As described,
fully sovereign States automatically become legal persons when certain conditions,
listed in Article  1  of the Montevideo Convention, have been fulfilled. The facts
suffice for capacity and thereby for legal capacity. However, the lack of recognition
may make it difficult to exercise its capacities.93

In the case of less sovereign and less autonomous entities than sovereign States,
the role of recognition increases, just because of this greater dependence on other
entities. Still, non-recognition will not and 'cannot touch the question of Objeolive

1

personality', but it will imply 'a refusal to give effect to the consequences of it':4
1 The lower the degree of autonomy of the entity in question, the greater the

influence of non-recognition on its practical effectiveness. In practice, non-
<·      recognition can make the construction-ofalegalpfrsonipea-ningless.

' Summarising, it can be said that the role ofrecognition by the international legal
order in the process of the emergence of legal capacity can be viewed as
declaratory but that, depending on the autonomous nature of the entity, its role

1 , becomes important irr the subsequent phase of actual exercise of capacities.
i   Nevertheless, the substantial element of capacity- itself is n-01_vested in entities by
  the international legatmf er-but depends-okinternal' qualities of the entity itself

such as the degree of Autonogyl, the»isteofe f a will, structure and organs which
/1 are needed for the relations with the 'ohrside:*<d'. The next section will focus on

the  perspective  of the 'outside world',  -  in thi$' context, the international legal
order - and its role in the establishment of new legal entities.

. 1 ". 1

/1  V ,          1 .'
.·                             P-./ rt'' 1 '

...1 1.-                          '., ,          £-F

90   See also Higgins, 1995, p. 39.
91 See Lauterpacht, 1968, pp. 12-13, and Kelsen, 1966, p. 252.
92    O'Connell, 1970, p. 84.
93   O'Connell, 1970, p. 84.
94    O'Connell, 1970, pp. 84-85.
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Elements of International Personality

4.  SUBJECTS OF INTERNATIONAL LAW

Van Schilfgaarde observed, with reference to subjects of Dutch civil law, that the
scholarly question of what a subject of law is must be distinguished from the
question of who  is a subject of law. The answer to the latter question can be
deduced from positive law itself.'5 But the question of who is a subject of law can
only be answered after the legislator has established what is a subject of law.

96

In general, a subject of law is called 'an entity to whom the norms of the legal
system in question apply, and whose conduct this system regulates or licences by
imposing duties and conferring rights'.97 Not all possible entities in the realm of
international and national law can become subjects of law, since not all entities are
capable of bearing rights and duties.

However, it is important to bear in mind that having the capacity to possess
rights and duties, a feature partly due to factual circumstances, does not mean one
actually has rights and duties. The factual attribution of rights and duties, for
instance, through an international convention, is a matter of discretion of the
respective legal orders. Unlike legal capacity, in which case emergence depends on
internal and social factors, the emergence of a new subject of law depends
predominantly on an external and political factor:  not the entity itself but the legal
order makes an entity into its subject. The legal order decides upon whom it confers
rights and duties.

In international law, 'legal order' means the international community consisting
of States and international organisations. It is on the level of the international or
national political debate that it is decided whether an entity deserves or needs
protection. As far as entities with legal capacity are concerned, it is from positive
law, created by a specific legal order, that it can be deduced who or what its
subj ects  are.

What does it mean to be a 'subject' of a legal system? Above all, it means that
the existence of the entity as a subject is strongly linked with the legal system in

question. As Verzijl wrote:

The quality of being a subject of law cannot be attributed to anybody, individual or
composite entity, in vacuo. To be a 'subject of law' always relates somebody to a
specific legal order. The subjects of ecclesiastical law cannot be the same as the
subjects of municipal secular private law.  (...) The range of'subjects' of French civil
law differs from that of British common law or the customary law of Eastern of

95 Van Schilfgaarde, 1979, p. 7.
96  Maeijer, J.M.M., Vertegenwoordiging en Rechtspersoon. Asser-Van der Grinten-Maeijer 2-

||' 8* ed., W.E.J. Tjeenk Willink, Deventer, 1997, p. 4: 'Wij kunnen niet uitmaken, wie
positiefrechtelijk rechtspersoon zijn zonder eerst te hebben vastgesteld, wat rechtspersoon
is.'

97    Kelsen. 1966. p. 181.

45



Chapter lI

African countries. In constitutional and other municipal law, other 'subjects' play a
part than those in public international law.98

The legal order is able to define the characteristics of its subject and to establish the
content of the rights and duties it attributes to its subjects.99

4.1. The Subject-Object Dichotomy

According to Verzijl, 'international law has originated as a body of law regulating
the relations between "political entities" which later transformed and grouped
together into "States" '.1(JO However, this did not mean that originally there was no
place in international law for individuals or other entities. On the contrary, in the
classical and medieval concepts of law, the individual human being enjoyed certain
inalienable 'natural' or 'human' rights.'01 According to Janis, the explicit exclusion
of individuals from the realm of international law has taken place since Jeremy
Bentham (1748-1832), who assumed that 'international law was exclusively about
the rights and obligations of States inter se and never about the rights and
obligations of individuals'. 102

It was during the eighteenth and nineteenth centuries that this 'positivistic ,103

doctrine, claiming that only sovereign States could be subjects'04 of international
law, was defended by States and legal scholars.'05 This doctrine, also called 'the
doctrine of dualism of subjects', was based upon the assumption that subjects of
national and international systems are fundamentally different and mutually
incompatible:06 It was inconceivable that other entities, such as private persons,
minority groups, or public international bodies, could be placed in the same

98   Verzijl, 1969, pp. 4, 12.
99    See also Shaw, 1997, p. 149.
100  Verzijl, 1969, p. 5
101   'The idea that international law rules not only the intercourse of independent States but also

that its provisions are directly binding on individuals without the intermediary of their State
is at least as old as the science of international law, which originated in the sixteenth
century.' M.S. Korowicz, in: Menon,  1990, p. 6Off. For a historical survey of the position of
individuals in international law, see Higgins, 1995, p. 49.

102  Janis, 1993, pp 227-231.
103 See Chapter 1; Janis,     1993,    pp.    54,    234, 245; Oppenheim,    L. & Lauterpacht,    H.,

International Law; A Treatise, Vol. 1, Longmans, Green and Co, London. 9 ed.,1961, p. 11;
Chen, 1989, pp. 7, 8: positivistic influences and inadequacies; Higgins, 1995, pp. 10,49,53;
Menon,  1990,  pp.  31-32,61.

104   Hart,  1961, p. 215, points out: 'There is an inconsistency in the conception of a State which
is  at once sovereign and subject to  law.'

105  Kelsen, 1966, p. 180.
106  Lauterpacht. 1968. p. 1, Kelsen, 1994, p 135ff.
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category as sovereign States.'07 A consequence of this view was that those other
entities, whose existence on the international realm could not be wished away, were
labelled 'beneficiaries or 'objects' of international law.,108

Although the distinction between 'subjects' and 'objects' of law - the subject-
object dichotomy - is generally believed to have its origin in Roman law:09 the
theory that the individual human being is the 'object' and not the 'subject' of
international    law was explicitly formulated   in    1896   by the German jurist
Heilborn."0 His 'object' theory was the consequence of the idea that international
law by its nature addresses sovereign States alone and that it cannot act directly in
the municipal realm and therefore cannot attribute rights to other entities than the
State.'11 Menon described these positivist'12 arguments in defence of the 'object'
theory as follows:

Under a legal system there exist only objects and subjects. In international law
'subjects' is the term used to describe those elements bearing, without the need for
municipal intervention, rights and responsibilities. Under the existing rules of
international law there is no evidence that individuals are permitted to be the bearers
of duties and responsibilities. They are like 'boundaries', or 'rivers', or 'territory', or
any of the other chapter headings found in the traditional textbooks. 113

107  Lauterpacht, 1968, p. 8.
108 See O'Connell, 1970, p. 106: 'Some writers have taken a position midway between the

object and the subject theorists, proposing that the law treats human beings neither as things
nor as actors, but as beneficiaries of its rules. The basic difficulty with the beneficiary theory
is that it fails to meet directly arguments of the object theorists. Heilborn, Triepel and their
school would hardly have denied that the individual is the ultimate end of law, but they
would have asserted that this is a proposition of philosophy and not of law. The end, they
would have said. it attained only through the mechanism of State action, and the correct
juristic description of the individual  in the operation of this mechanism  is that he is an object
of the law and not an actor in the law'

109  0'Connell, 1970, p. 83
lio  Heilborn, P.,Das System des V6Ikerrechts, Julius Springer, Berlin, 1896, pp. 58-211,372,

374,382,4176 Heilbom, P., Handbuch des Vulkerrechts. Erster Band: Grundbegrille und
Geschichte des F6lkerrechts, W. Kohlhammer, Berlin/Stuttgart/Leipzig, 1912, pA 88,95.

111    Lauterpacht,  1968, pp.  11,12: 'The principle that international  law is, without an express act
of transformation, part of municipal law means in effect that rights and duties created by
international law are directly applicable to individuals through the instrumentality of
municipal courts and that to that extent, individuals are subjects of the law of nations.
Positivist writers have denied this; international law cannot act directly in the municipal
sphere for the reason that the subjects of the two systems are fundamentally diffrent.
Actually the alleged difference of subjects is disproved by the fact that, according to the  law
of the majority of States, international law is a direct source of rights and obligations of
individuals enforceable by municipal courts.'

112  O'Connell, 1970, p. 106; Chen, 1989, p. 79.
113  Menon, 1990. p. 61.
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The object theory received 'widespread and uncritical acceptance'2 14  and,  for
almost two centuries, sovereign States succeeded in maintaining a 'practically
unchallenged monopoly of exclusive or concurrent jurisdiction over the
individual': IS

What are the consequences of being an 'object' instead of a 'subject' of law?
Basically it means that an entity has no direct rights or duties and, logically, also
lacks standing to invoke any rights: 16 Lauterpacht described these consequences
for the individual as follows:

Fundamental rights of the individual recognized by international law are not only
non-existent but also impossible in principle as being inconsistent with the structure
of international law conceived as a law between States only. Similarly, if individuals
have no rights under international law, it seems to follow that they can have no locus
standi before international tribunals and other international agencies. though
occasionally it has been argued that they are not subjects of international law because
of their procedural incapacity before international tribunals. !17

According to the object theory, the attribution of rights and benefits to other entities
than States can only take place in an indirect way. According to the positivist
school, as Lauterpacht has explained, 'in cases in which individuals derive benefits
under international law, such benefits are enjoyed not by virtue of a right which
international law gives to the individual but by reason of a right appertaining to the
State of which the individual is a national. The right is a right of the State, the
individual is only the object of that right'.'18

The object theory did not remain a theory, but was implemented in actual law-
making: during the period of the League of Nations, rights concerning the
protection of minorities were attributed to States or a group of States.1 1 Individuals
and minorities themselves were seen as mere 'objects' or 'beneficiaries' ofrights.

114  Higgins, 1995,9 49; Manner, 1952, pp. 428-429. especially note 2.
115     Menon,  1990,  p.  61.
116  Manner, 1952, pp 428-429.
117    Lauterpacht,  1968, p. 8
118  Lauterpacht, 1968, pp. 6-7.
119 See Article  12  of the Treaty signed in Versailles,  28  June  1919.  The Allied Powers  were

subjects of the minority protection mechanism after the First World War. see C.G. Bruns as
quoted by. Camerer, R., Verbesserung des Minderheitenschutzes gegen den Willen der
betrolfenen Staaten? Dummlers Verlag, Berlin /Bonn. 1932, p. 33: 'lhnen garantiert der
Volkerbund die Durchfuhrung der Nationalitatenschutzbestimmungen von Seiten ihres
Vertagspartners.' Relating to minorities, Feinberg wrote: 'Juridiquement, elles n'existent
point, et ne sont que l'objet des dispositions assurant leur protection' (Feinberg. N., La
juridiction de la Cour Permanente de Justice dans le systime de la Protection internationale
des Minorius. Rousseau & Cie, Paris, 1931, p. 63).
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4.2. The Relation Between Legal Subjectivity and Legal Capacity

The distinction between the concepts of legal capacity and legal subjectivity is
justified by the fact that having the capacity to possess rights and duties does not
mean one actually has rights and duties. However, as already mentioned, to some
writers, this distinction does not seem obvious.130 Kelsen, for instance, in his book
Die Reine Rechtslehre, described the legal person as in fact consisting of rights and
duties.

(...)'RechtspersOnlichkeit' haben ist identisch mit Rechtspflichten und subjektive
Rechte haben. Die Person als 'Trager' von Rechtsplichten und subjectieven Rechte
ist nicht etwas von den Rechtspflichten und subjektiven Rechten Verschiedenes (...).

121Die physische oder juristische Person. die Rechtspilichten und subjectieve
Reclite - als deren Trtiger - 'hat', ist diese Rechtspflichten und subjectieven Rechte,
ist ein Komplex von Rechtspflichten und subjectieven Rechten, deren Einheit im
Begriff der Person figOrlich zum Ausdruck kommt. Die Person ist nur die
Personifikation dieser Einheit. 132

As described, the emergence of a 'subject of law'  is to a large extent a matter of the

)   discretion of the relevant legal orders, but this discretion is limited by the legal

 
capacity of the entity in question. However, by equating legal capacity with legal
subjectivity, the concept legal capacity becomes meaningless. As a consequence,

2     the decision to attribute rights and duties becomes entirely a matter of the discretion
of the legal order, and thus, basically, a political decision. Not surprisingly, in the
view of positivist authors, only sovereign States were deemed eligible for the
qualification of subject of international law. O'Connell illustrated this as follows.

[A] State may have capacity to do acts X, Y and Z, the United Nations to do acts Y
and Z, the International Labour Organisation to do act X, and the human being to do
acts X and Y. All four entities have capacities. To deny that the last three have
personality is to argue that only entities with all capacities are persons, an argument
that removes all meaning from the term 'personality'. This was the error made by

120    in most handbooks on international   law,  the two notions  are  used  in  the same sense.   As
mentioned above, this is logical  in the case of entities already possessing international rights
and duties, because legal capacity is a prerequisite for becoming a subject of international
law.

121 See Kelsen, 1994, p. 178: 'Die sogenannte physische Person ist somit nicht ein Mensch.
sondern die personifizierte Einheit der ein und denselben Menschen verpflichtenden und
ermiichtigenden Rechtsnormen.  Es ist nicht eine naturliche Realitat. sondern eine juristische,
von der Rechtswissenschaft geschaffene Konstruktion, ein Hilfsbegriff in der Darstellung
rechtlich relevanter Tatbestande. In diesem Sinne ist die sogenannte physische Person eine

juristische Person.'
122   Kelsen.  1994, p.  177.
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generations of international lawyers who asserted that 'States only are the subjects of
international law'. 123

From the point of view of States, this may have seemed an ideal situation.
However, it did not correspond with the needs of the international community,
which never has consisted of States only. In fact, there are different entities
operating at the international scene, and all those whom international law has made
its 'subject' - through the attribution of rights and duties by means of an
international instrument, treaty, or declaration - have different needs and capacities.
Or, as the International Court of Justice noted in the Reparation for Injuries case:

'The subjects of law in any legal system are not necessarily identical in their nature
or in the extent of their rights, and their nature depends upon the needs of the
community'. 124

The elimination, as proposed by Kelsen, of the concept of legal capacity from
the theoretical framework implies an elimination of this element of difference
between the different subjects of international law. The concept of legal capacity

, forms a link bcitwegn the social reality and international law, or as mentioned
I above, it is the 'key 'which entities need in order to obtain international rights and

duties4Wlithout the concept of legal capacity, a discrepancy arises between
I international law and doctrine, on the one hand, and the social reality of

participants and victims in the international realm,  on the other. The function of the
concept of legal capacity is to connect these two worlds.

Seeing the concept of legal capacity closely linked to. though distinct from, the
concept of the subject of international law opens the door to a more realistic and
functional view on international law and makes its legal theory more flexible and
adaptable to changing circumstances.

4.3.   Rejection of the Subject-Object Dichotomy

In the second half of the 20th century, views with regard to the subject-object
dichotomy changed. Higgins declared that we have 'created an intellectual prison
o f  our own choosing   and then declared   it   to   be an unalterable constraint':25
O'Connell called the subject-object dichotomy 'fallacious',126 and Chen warned
students of international  law to 'emancipate themselves from the trap ofthe subject-
object dichotomy'.127

123  O'Connell, 1970,9 82
124 Reparationfbr Injuries, ICJ Rep., 1949, p. 178.
125  Higgins, 1995, p. 49.
126  O'Connell, 1970, p. 83.
127  Chen. 1989.9 79.
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As far as things are concerned, e.g boundaries, merchant vessels, foreign
embassies, rivers, territorial seas, Verzijl noticed that 'the qualification thereof as
"object" is perfectly clear, (...) but as soon as human beings are involved the
problem takes on a different aspect'.118 0,Connell described this aspect as follows.

The human being is not the object of a law the same way that a ship is (...) The
common good of the community of men is the only intelligible end of international
law, and there is something offensive to reason in the doctrine that international law
addresses itself only to States, leaving the human beings who compose them, and
who in reality make the decisions that create and implement and violate the law, to
fulfil no more significant role in the legal process than stocks and shares and ships.129

O'Connell pointed out that the error made in the 'object' theory is the
'generalisation from the particular rules excluding individuals from certain of the
capacities possessed by States'.130 Manner also criticised the 'object' theory and
listed several reasons for the rejection of this theory. In the first place, the theory
can be called illogical because an individual can be neither subject nor object of a
law that deals exclusively with States. Second, the theory is immoral because it
treats the individual human being, who is the end of alllaw and the sole real subject
of all legal obligations, as a mere thing. Moreover, the theory is unrealistic since  it
does not reflect reality. In fact, individuals are the executors of rights and duties.
Finally, the theory is not based upon practice but upon 'erroneous premises
regarding the nature ofthe State and the nature of international law'.131

Higgins did not only reject the object theory112 but she also concluded 'that the
whole notion of "subjects" and "objects" has no credible reality, no functional
purpose'. As 'it is not particularly helpful, either intellectually or operationally, to
rely on the subject-object dichotomy',131 she suggested a different view on

128  Verzijl, 1969, pp. 7,8
129   O'Connell,  1970,  p. 83. Further. see O'Connell,  1970,  p.   106:  'The real answer to these

arguments goes to the heart of legal philosophy. Is it true to say that the end of legal action is
a philosophical one in which the lawyer can pretend to be disinterested? Does it suffice to
admit that the individual's good is the ultimate end of law but refuse the individual any
capacity  in the realization of that good?  ls the good  in fact attained by treating the individual
as an instrumentality of law and not as an actor?'

130  O'Connell, 1970, p. 106.
131   Manner, 1952, pp. 430- 432.
132 Higgins, 1995, p. 49, 7 believe every step of this argument to be wrong. (...) First of all,

international law is not only "rules"; moreover. its norms are not fixed indefinitely and are
thus wholly responsive to the needs of the system. Further, the positivist definition assumes
that some specific rule is required "permitting" the individual to be a "subject" of
international law'.

133  Higgins, 1995. p. 49.
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international law: international law should not be perceived and discussed in terms
of subjects and objects, but in terms ofparticipants.

It is more helpful, and closer to perceived reality, to return to the view of
international law as a particular decision-making process. Within that process (which
is a dynamic and not a static one), there are a variety of participants, making claims
across State lines, with the object of maximizing various values. Determinations will
be made on those claims by various authorative decision-makers, Foreign Office
Legal Advisers, arbitral tribunals, courts. Now, in this model, there are no 'subjects'

134

and 'objects' but only participants.

The idea of viewing international law as a 'decision-making process' and of
integrating policy considerations in the legal process are not new, but stem from the
ideas  of the 'legal realists', working  at  the New Haven School  in the 1920s  and
1930s:15 In their view, 'the dynamic, complex realities of transnational interaction
cannot be reduced to simple, rigid formulas. International law in action cannot be
insulated from the dynamics of international politics and relations'.136 Therefore,
the realists' approach 'projects and relates international law to the living context of
the contemporary world rather than to the inner or unreal world of autonomous
rules and logical exercises'.137

This view of international  law is linked with the idea that 'the goal of law [is] to
allocate rights and duties equitably, not simply on the basis of abstract or formal
equality. but with sensitivity to the factual context in which rights and duties were
exercised'.118 Further on in this study. in Chapter 3, I will return to these ideas and
their influence on the way minorities were perceived, especially during the period
ofthe League of Nations.

4.4. Practice

As described, the doctrine of dualism of subjects gradually came under pressure,
although not only on the part of scholars,139 but also in practice as it failed to

134  Higgins, 1995, p. 49.
135  See Abi-Saab, G., 'Cours gdntral de droit international public', Recueil des Cours. Collected

Courses of the Hague Academy of International Law. Martmus Nijhoff. The Haguel
Boston/London, Vol. 207,1987, pp. 33-40: 'L'dcole New Haven'.

136  Chen, 1989,9 22.
137  Chen, 1989, p. 14.
138 Balkin, J.M.. 'Some Realism about Pluralism. Legal Realist Approaches to the First

Amendment', in: Duke Law Journal, No. 3,1990, p. 388.
139 In modern international law, the positivist school was criticized, especially by the

sociological school in France (Duguit, Scelle, Politis). They not only regarded the human
being and his protection as the object of the whole legal order including international law.
but even considered the individual to be its exclusive subject; Menon,  1990, p. 61 ff.
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comply with the needs of international law. An example of this practical
development was the creation of The Free  City  of Danzig. The conflicting interests
of Poland (outlet to sea) and Germany (German character of the city) were solved
by the creation of a special entity: 'The Free City of Danzig':40 This new entity
was a kind of internationalised territory since it was placed under the protection of
the League of Nations. Its Constitution was subject to approval by the League
Council, which assumed the responsibility of guaranteeing it. The League Council
appointed a High Commissioner for the Danzig Territory with the task of deciding,
in the first instance, all disputes between Poland and the Government of Danzig,
while retaining for itself the competence to adjudicate these disputes in the final
instance. The Permanent Court of Justice recognised that Danzig had international
personality 'except in so far as treaty obligations created special relations in regard
to the League and Poland'.141

The 'artificial' creation of this new international person was impelled by a need
which had grown in practice and which attempted to enlarge the number of
participants in the international realm.142 In fact, this was an early indication of a
discrepancy between practice and the doctrine that only States can be subjects of
international   law.   In   1928, the dogma  of the 'impenetrable barrier separating
individuals from international law was further weakened in the case concerning

,143

the Jurisdiction  of the Courts  of Danzig:44
In this case, Poland contended that the Beamtenabkommen. an agreement

145

between it and Danzig regulating the conditions of employment of Danzig officials
whom it had taken over into its railway service, was an international treaty which
created rights and obligations between Poland and Danzig only; that, as that
agreement had not been incorporated into Polish municipal law, it did not create
rights and obligations for individuals; that Poland's responsibility was limited to
that owed to Danzig; and that therefore Danzig courts, before which the officials
had brought an action in the matter, had no jurisdiction. 146

Danzig, on the other hand, argued that the Beambtenabkommen 'though an
international agreement in form, was intended by the' contracting Parties to

140   Created in Articles 100-108 ofthe Treaty of Versailles, 28 June 1919.
141   See Ydit, 1961, p. 51 and, Brownlie, 1998, pp. 60-61.
142  Lauterpacht, 1968, p. 18: 'The international personality of international public bodies not

only constitutes additional evidence of the inaccuracy  of the traditional doctrine according to
which States are the exclusive subjects of international law. It shows its inadequacy in
meeting the developing needs of international society.'

!43   Lauterpacht, H.,  'The Subjects of the Law of Nations', in: Law Quarterly Review, Vol. 63,
1947, p. 450ff.

144 PCIJ Advisory Opinion No. 15, Ser. B, 1928.
145 Literally: 'agreement concerning officials'.
146  Lauterpacht. 1947. p. 450 ff. For the original text see: PCIJ Advisory Opinion No. 15, Ser. B,

1928, p. 17.
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constitute part of the "series of provisions which establish the legal relationship
between the Railways Administration and its employees" and that it was the
substance rather than the form of the instrument that determined its juridical
character'.147 The Permanent Court of International Justice stated that

[i]t may be readily admitted that, according to a well established principle of
international law, the Beambtenabkommen, being an international agreement, cannot
as such create direct rights and private obligations for private individuals. But it
cannot be disputed that the very object of an international agreement, according to
the intention of the contracting Parties, may be the adoption by the parties of some
definite rules creating individuals rights and obligations enforceable by the national
courts. That there is such an intention in the present case can be established by
reference to the terms of the Beambtenabkommen.148 The Court arrived at the
conclusion  that  ' in the intention  of the contracting Parties, the relations between  the
Polish Railways Administration and the Danzig officials should be governed by the
Beambtenabkommen (...) and that, consequently, the Danzig officials have (...) a right
of action against the Polish Railways Administration for the recovery of pecuniary
claims based on the Beambtenabkommen. 149

This ruling laid down, in effect, that no considerations of theory can prevent the
individual from becoming the subject of international rights if States so wish. ISo

In   1945, the Charter  of the United Nations'51 dealt a decisive  blow  to  the
traditional dogma; the individual finally,52 acquired a status  on the international
plan, a status which, 'transformed him from an object of international compassion
into a subject of international rights'.153 Besides, after the Second World War, the

 1      .

international community had become aware of the fact that the protection of the

 nterests of human beings vannot be entrusted exc.lusiyely to the  State: As a result,

1   1 the creation of international bodies and instruments expanded enormously.154
1 .1

147 PCIJ Advisory Opinion No. 15, Ser. B, 1928, p. 17.
148 PCIJ Advisory Opinion No. 15, Ser. B, 1928, pp. 17-18.
149 PCIJ Advisory Opinion No. 15, Ser. B, 1928, p. 21.
150  Lauterpacht, 1968, p. 29.
151 Lauterpacht, 1968, pp. 32, 33. The question was whether international law recognises

fundamental rights of the individual independent of the law of his State. Prior to the Charter
of the UN, the question of the existence of such a right was controversial.  It is  in the Charter
of the UN that the individual human being first appears as entitled to fundamental human

rights and freedoms.
152 As Lauterpacht (1947, 9  449) put  it,  only the 'aberrations of the doctrine  of the exclusive

international personality of States' led to lingering doubts about the separate international

personality of these entities.
153  Lauterpacht, 1968, p. 4.
154  Lauterpacht. 1968, pp. 18-19.
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Elements of International Personality

The new developments were confirmed by the International Law Commission in  1 11
its commentary to the Draft Articles on the Law of Treaties  in 1969, where it noted     
that 'entities other than States might possess international personality, which  
according to the Commission's view is a principle of international

law'.155 Thus, in    1the 20th century, under pressure of social reality which brought about a
spontaneous generation or the deliberate creation of composite entities which, not    I
being individuals, or States, nevertheless deserved similar treatment on an equal   
footing, 156 States and scholars had to adjust their State-centred perception of    
international law and 'had to realize that there are many possible forms and degrees  1    1

9157  1of dependence and independence, different forms of sovereignty and autonomy  .      1
Especially, the come-back, after its disappearance since Jeremy Bentham, of the
individual on the international scene after the Second World War marked an )

important turn in the development of international law.

4.5.  6Subjects to a Lesser Extent'

The 'new' entities did not become subjects of the already existing body of
international law, which related mainly to States, but were submitted to their 'own'
bodies of rights, such as universal human rights. More specific 'bodies of rights',
such as rights of minorities, refugees, indigenous peoples, children, women, were
introduced long after the Second World War.        )

In spite of these devil°pments, States remained unwilling to.adminew-actorsin- _.

the international realm. It is probably, as Seyerstdd suggested, 'a remipiscence of
their conviction that only States are subjects of international  law; that<flew_dihiectsof international law were and still are 'viewed with scepticism 4%1&MoniAlou* or
even dangerous phenomena'.158 However, this hesitancy of States is
understandable; after all, the new fields of concern of the international community
imply a limitation ofthe sovereignty of the State in this particular field.

This reluctance can also be discerned in doctrine. Most scholars make a
distinction between, on the one hand, States as the original and principal subject of
international law, and on the other hand, other entities which are subjects of
international law to a lesser extent, with limited powers: 59 In practice, this 'limited
subjectivity' turns out to mean two different things:

155 Yearbook ofthe ILC, 1962-11, p. 37.
156  Verzijl, 1969, p. 6.
157  Hart. 1993, pp. 215-217.
158 Seyersted, 1964b, p. 89.
159 Seyersted, 1964b, p. 90; Menon, 1990, pM 60-61; Shaw, 1997, p. 190: 'lt remains only to

determine the nature and extent of this personality. while recognising that the current
structure of international relations militates against anything other than a limited personality
for individuals.'
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a)  An indirect attribution of rights to entities and leaving to States a considerable
measure'60 of discretion concerning the implementation. The recent conclusion
of   several ' framework' conventions in different areas of international    law
reflects this tendency. I will return to this specific 'technique' of attribution of
rights further on, in Chapter 4, in relation with the Council of Europe
Framework Convention  for the Protection  ofNational Minorities;  or,

b) A direct attribution of rights or duties to the new entities, while denying an
effective means of remedy. As Shaw remarked, personality in international law
necessitates the consideration of the interrelationship between rights and duties
afforded under international law and the capacity to enforce claims:61 In other
words,   it is important to establish the relation between jus standi,  on  the  one
hand, and legal capacity and legal subjectivity, on the other.

5.  INTERNATIONAL JUS STAND/

In general, jus standi for individuals can be described as 'the legal capacity of
individuals to protect their own interests  at the international level'.162 In relation  to
jus standi before the  International  Court of Justice, the Court describedjus standi in
the  Reparation  of Injuries case as follows:

Competence to bring an international claim is, for those possessing it, the capacity to
resort to the customary methods recognized by international law for the
establishment. the presentation and the settlement of claims. Among these methods

may be mentioned protest, request for an inquiry, negotiation, and request for
submission to an arbitral tribunal or to the Court in so far as this may be authorized
by the Statute. This capacity certainly belongs to the State: a State can bring an
international claim against another State. Such a claim takes the form of a claim
between two political entities, equal in law, similar in form, and both the direct
subjects of international  law.  lt is dealt with by means of negotiation, and cannot,  in
the present state of the law as to international jurisdiction, be submitted to a tribunal,
except with the consent of the States concerned.163

160    A certain measure of discretion seems unavoidable. As O'Connell,  1970,  p. 109, observed:
' Even  i f international law does directly create rights and duties in the individual it would not
follow that the national State of the individual is no more than a technique for securing

recognition of them. International law endows the national State with discretion to act in
relation to these rights and duties, and  i f discretion to act is legal competence then it is true
to say that the national State has capacity over and above the capacity ofthe individual.'

161  Shaw, 1997, p. 138.
162 Partsch, K.J., 'Individuals in International Law', in: Encyclopedia of Public International

Law, Vol. 8, Elsevier Science Publ., Amsterdam, 1985, p. 316.
163  Reparation for In/uries. ICJ Rep., 1949, pp. 177-178; See also Article 34 of the Statute of the

International Court of Justice.
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Although individuals do not have jus standi before the ICJ, their international
procedural position, compared to the situation before the Second World War, has
improved considerably,164 especially in Europe, as a consequence of the creation of
the European Court of Human Rights. However, to most individuals most165

international tribunals remain inaccessible.
Since the Second World War the individual is generally no longer considered as

an 'object' of international law, but has its 'own' rights and duties.166 Nevertheless,
most individuals and other entities living under the jurisdiction of a State depend
upon their own State for the protection of their rights, even i f the State itsel f is the
main violator of these rights. In case of violation of internationally proclaimed
human rights, it is only after ratification by the State of the relevant human rights
treaties and of the corresponding individual claims procedures, that an individual
can invoke his rights. In fact, the individual is caught within his own State and
often remains without an effective means of remedy.

167

In   1933,   in the Peter Pdznidny   University  case,  the PCIJ stated  that   'it  is
scarcely necessary to point out that the capacity to possess civil rights does not
necessarily imply the capacity to exercise those rights oneself :68 This is logical in
the case of children or people under wardship. However, the relation between
individuals or other entities living under the sovereignty of a State, on the one
hand, and international law, on the other, is different. Firstly, these entities are not
incapable of expressing their will or of exercising their rights themselves. Secondly,
as also mentioned in Chapter 1, the State, who is supposed to protect them, often is
the main infringer of their rights. Or, as O'Connell noticed: 'There is something
contradictory in the idea that the State is empowered to act for the protection of its
own nationals' rights'. 169

164  See. the Optional Protocol to the ICCPR, the CAT and the ICERD.
165   See Art. 34 of the European Convention on Human Rights as amended by Protocol No.  11,

date of entry into force  1  november 1998. However, see also Articles 25 and 48 of the 'old'
Convention, were cases could be brought before the Court by the Commission.

166  Shaw, 1997, p. 190.
167 See Higgins, 1995, p. 52: 'International law does not oblige his government to protect [the

individual], and his national law will almost certainly not allow any judicial review of a
government's failure to act on his behalf.'

168  Peter Pdzmdny University, PCU, Ser. A/B, No. 61. p. 231.
169 O'Connell, 1970, p. 109. See also Chen, 1989, pp 99-100, quoting A.H. Robertson: 'The

real party in interest, if a violation occurs, is the individual whose rights have been denied:
and the violation will in all probability have been the act of the authorities of his own
government. Under the classic concept of international law the individual has no locus
standi, on the theory that his rights will be championed by his government. But how can his
government be champion, when it is ex hypothesi the offender? What is necessary therefore,
is to give the individual a right of appeal to an international organ which is competent to call
the offending party to account.'
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In its Reparations for Injuries case, the ICJ stated that the United Nations itself,   -
as an organisation, has the capacity to bring a claim for damage.

As the claim is based on the breach of an international obligation"I on the part ofthe
Member held responsible by the Organization, the Member cannot contend that this
obligation is governed by municipal law, and the Organization is justified in giving
its claim the character of an international claim. When the Organization has sustained

damage resulting from a breach by a Member of its international obligations, it is
impossible to see how it can obtain reparation unless it possesses capacity to bring an
international claim. 171

Thus,  in this case, the ICJ explicitly recognised the capacity of a non-State entity to
bring an international claim in order to obtain adequate reparation. In Chapter 5, I
will consider to what extent this capacity appertains to other non-State entities, like
minority groups and indigenous peoples.

5.1.  Jus standi in Relation to the Concepts of Legal Capacity and Legal
Subjectivity

The  conclusion  that  a  non-State  entity  can  have jus standi raises the question of
how this right should be seen in relation to the two notions of legal capacity and
legal subjectivity.172 Is jus standi a prerequisite for legal capacity, or vice versa?
And, in relation to subjects of law, can an entity be called a subject of law even
when it is deniedjus standi'?

As far as the first question is concerned, the answer can be deduced from the
definition of international personality as formulated by the International Court of
Justice. As mentioned, it follows from the definition of the Court, that an
international person  is a composite  of three elements.  As  far as jus standi is
concerned, the Court stated that being an international person means that an entity
has 'the capacity to maintain its rights by bringing international claims'. An entity
cannot have rights and duties, unless it has the capacity to bear them. Likewise an
entity cannot have jus standi unless it has the legal capacity to bear this right.
Therefore, the relation between capacity andjus standi should be understood in the

170     It  is  a  principle of international  law that the breach  of an commitment involves an obligation
to make reparation in an adequate form (Chorzdw Factory case, PCIJ, Ser. A, No. 9,1927,

p. 21).

17 1 See Reparation ./br Injuries,  ICJ  Rep.,  1949,  p.  180.
172    Higgins,  1995, p. 53, rightly asked:  'Are we speaking here of procedure or of substance? Is  it

indeed a distinction without a difference, in the sense that a right without a remedy is,
contrary to what was said by the Permanent Court of Justice, virtually no legal right at all?
Or is that something that international lawyers, operating in a decentralized system, are not

allowed to think?'

58

6 -



Elements of International Personality

sense that legal capacity  is a prerequisite for having jus standi, and not the other
way round.

As to the second question, the  issue of the consequences of a lack ofjus standi
for the qualification as 'subject of law', two opposite views exist in international
legal doctrine which make the answer seem circular. Some authors point to the
existing limitations of the procedural capacity of individuals as showing that they
are not subjects of international law; others rely on the doctrine that individuals are
not subjects of international law as a reason for denying them any standing before
international tribunals. 173

On the one hand, Lauterpacht maintained that an entity, in this case an
individual human being, can be a subject of (international) law even when it is
denied procedural capacity, jus standi or locus standt. ' [t]he    fact   that   the
beneficiary of rights is not authorized to take independent steps in his own name to
enforce them does not signify that he is not a subject ofthe law or that the rights in
question are vested exclusively in the agency which possesses the capacity to
enforce them'.174 Although Lauterpacht did not deny the importance of the question
of the procedural capacity of individuals before international tribunals,'75 he
emphasised that 'there is no reason to exaggerate its bearing on the problem of the
subjects of international law; the two questions are not synonymous. The existence
of a right and the power to assert it by judicial process are not identical  ., 176  This can
be illustrated with the position, at the beginning of the 20th century, of the
individual as a subject of international law which has 'often been obscured by the
failure to observe the distinction between recognition, in an international
instrument, of rights ensuring to the benefit of the individual and the enforceability
ofthese rights at his instance'.177 Further, Lauterpacht emphasised that

the question whether individuals in any given case are subjects of international law
and whether that quality extends to the capacity of enforcement must be answered
pragmatically by reference to the given situation and to the relevant international
instrument. That instrument may make them subjects of the law without conferring
upon them procedural capacity; it may aim at, and achieve, both these objects. 178

173   Lauterpacht,  1968, p. 8.
174  Lauterpacht, 1968. p. 27.
175  Lauterpacht, 1968, p. 61: '[T]he absence of such capacity reduces the status of the individual

as a subject of international  law;  it does not negative it.'
176 Lauterpacht illustrates this with a comparison in the municipal sphere: 'there are persons,

such as minors and lunatics, who though endowed with rights, are unable to assert them by
their own action', Lauterpacht. 1968, p. 54. See also, Peter Pdzm(iny University, Ser. AIB,
No. 61,1933, p. 231.

177  Lauterpacht, 1968, p. 27.
178  Lauterpacht, 1968, p. 27.
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On the other hand, writers with a more positivistic background underscored the
crucial role of a procedural capacity for the existence of a subject of international
law. Analogous to the idea that law cannot be called law unless it is enforceable, a
subject of law cannot be called a subject as long as it lacks the capacity and right to
claim  and, if necessary, enforce its rights before a court.  In   1905, for instance,
Jellinek gave the following definition of the subject of law: 'Rechtssubjekt ist
derjenige, der in seinem Interesse die Rechtsordnung in Bewegung setzen kann (...);
mit blossen Reflexrechten  gibt es keine Personlichkeit'.179 Okeke stated, relating  to
international law, that to be a subject of a system of law implies the capacity of
'claiming the benefit of the right conferred by the content of law':80 Especially
Kelsen promoted this pragmatic approach to international law. He plainly stated:

[i]n the absence of any provisions in the treaty confeffing a procedural capacity upon
individuals - endowing individuals with the taculty of)independent action to enforce
these rights' - they are not the subjects of international rights.181 (...) Thus the result
of a treaty may be to impose certain obligations upon the contracting parties with
respect to the treatment of their own nationals. In the absence, however, of any
obligation on the part of the contracting parties to recognize the jurisdiction of a
tribunal to which individuals have access in case of a violation of their 'rights' by a
State, it is misleading to speak of rights being conferred upon individuals by treaty.
In this view, the rights thereby conferred by the treaty are solely the rights of the
contracting parties, that  is,  of the States. Nor is this conclusion altered by  the fact that
the purpose of the treaty is to protect certain interests of individuals by imposing
limits on the treatment that States may accord to their own nationals.182

The controversy between Lauterpacht and Kelsen is caused by the fact that they
refer to different contexts. Whereas Lauterpacht's view concerns the - horizontal -
relation between the concepts of jus  standi and legal subjectivity, Kelsen's view
relates to the importance ofjus standi for international personality.

The introduction of the concept of the 'international person' solves the
terminological confusion between the concept of legal subjectivity andjus standi;
both are prerequisites for the emergence of the international person. Lauterpacht is
right  in  stressing  that jus standi cannot be a prerequisite for legal subjectivity. As
described, the only prerequisite is the attribution of rights and/or duties by a legal
order upon all-entily-capable _af-bearing-111 P.. Jus standi  may  be  one of those
attributed rights, and it is even a very desirable one, but, from a theoretical point of

I  view, this right is not indispensable for the existence of an entity as a 'subject of
law'.

179   Jellinek. G., Aligemeine Staatslehre, H:iring, Berlin, 1905, p. 404.
180  Okeke, 1973, pp. 18-19.
181  Kelsen. 1966. p. 34.
182  Kelsen, 1966, p. 231.
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Nevertheless, Kelsen's view that an entity cannot be called a 'subject of
international law' unless it has the power to claim and ascertain its rights should not
be rejected. The idea that a right without a remedy is practically useless also
appears  as  one of the bogstituent elements of international personality.  Or,  as
Verzijl wrote: 'the true#est'of "personality" in a given legal order would not seem
to be whether an indiviaual or composite entity derives rights from that order, but
whether he or it is in a position to pursue or/and enforce them within it':83 In the
concept of the international person, the ICJ has united these thrpe elements: the
capacity (legal capacity) to possess rights (subject of law) and to #lmiii in rights by
bringing international claims (/us smndi).

6. INTERNATIONAL PERSONALITY: CONCLUSIONS

The concept of international personality functions as an umbrella, covering and at
the same time establishing the interrelation between its three constituent elements.
It helps to unravel the doctrinal and theoretical confusion regarding the meaning
and function of the concepts of legal capacity and legal subjectivity, and, at the
same time, it establishes the place of the controversial concept ofjus standi in the

context of these concepts. The three concepts are intertwined, but can, from the
perspective ofthe concept of the international person, also be seen as three different
elements.

International Legal capacity represents the 'internal' capacity of an entity to
bear rights and duties. This capacity originates in characteristics of the  ntity itself:
its degree of autonomy and its will to exist, and to preserVe-this existence, as a
separate entity. For the expression of its will and the maintenance of external
relations, a composite entity needs a certain degree of organisation and organs,
which constitute the  ' face' and 'voice'  of the entity. The acceptance or recognition
of the entity by the outside world is not essential  for its legal existence, although it
facilitates its existence in relation to other entities. Legal capacity is the legal
fundament, bridging the gap between a social reality and international law and
politics.

The concept of the subject of international law stands for an external element:
the endowment of an entity with rights and/or duties and its recognition by the legal
order. In a certain way, this concept links international politics with international
law. In contrast to the legal capacity, acceptance or recognition is crucial to the
emergence of a new subject of law. In fact, becoming a subject of a legal order is
the attribution of rights or duties to an entity, and, thus, its recognition as a subject
of that order. However, the legal order is limited in the attribution of rights and
duties to entities by one aspect: the capacity of the entity to bear rights and duties.
In this way, the two concepts are linked. Entities deserving legal protection

183  Verzijl, 1969, p. 3.
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according to a legal or political order, but lacking legal capacity themselves can be
protected in an indirect way, i. e., via the legal capacity of an accepted subject of
international law.

However, even if an entity possesses legal capacity and can be qualified as a
'subject of law', the protection of its interests is not guaranteed. The rights
attributed to an entity may be vaguely formulated and leave the State a large margin
of discretion. Or, even when its rights are directly conferred upon an entity, it may
lack the right to secure its rights.

The  right to bring a claim  on the international level, jus standi, was the third
concept described in this Chapter. There is a difference between the capacity to
bear rights and duties and actually having them.  Likewise, jus standi is not only a
matter of legal capacity, but also of discretion of the legal order in question to
confer such a right upon an entity. By namingjus standi as a prerequisite for its
own existence, the concept of the international person permits a reconciliation of a
positivistic approach, as defended by Kelsen and Verzijl, and a more naturalistic
approach as described by Lauterpacht. It is especially in this connection withjus
standi that the concept of the international person plays an independent role, as a
concept surpassing its constituent elements.

Why  is it worthwhile to  use the theoretical concept of the 'international person'?
The construction of the international person as a coordinating notion consisting of
three elements, each with its own characteristics, provides the criteria and a scale
needed to establish the status of newly emerging entities in the international realm.
In this study, this theory concerning international personality will be applied to
minorities and indigenous peoples.

The establishment of the current status of minority groups in the international
realm can serve several purposes. From an academic point of view, it might be
interesting and useful to see to what extent the developments in the last two
decades of the 20th century in the field of the protection of minorities and
indigenous peoples have affected their status in international law. A discrepancy
between traditional international law (law of nations) and minority and indigenous
peoples' rights law, which could also be seen as a discrepancy between theory and
practice, might hamper the development of both. Further,  from the point of view of
minorities and indigenous peoples themselves, the determination of their legal
identity on the 'scale' of international personality can shed some light on their
possible future development and, thus, strengthen their position in relation to their
own State and in relation to international instruments and organs. Finally, the
establishment of their legal identity on this scale might shed some light on the way
rights and duties of minorities and indigenous peoples should be formulated in
general, and on the attribution to minorities of collective rights and autonomy in
particular.

In Chapters 3,4, and 5, the position of minorities and indigenous peoples in
international law will be considered in the light of these three concepts. The
concept of international legal capacity will be applied to minorities and indigenous
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peoples; then the question whether they can be considered subjects of international
law will be dealt with; and finally, the extent to which minorities and indigenous

peoples  have  international jus standi will be determined. Finally, in Chapter 6, I
will return to the question concerning the position of minorities and indigenous
peoples  in the light  of the all-embracing concept of 'international personality':  can
they ever achieve the status  of an ' international person'  and,  if so,  to what extent
and in what form?
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CHAPTER III
THE FACTUAL EXISTENCE OF

MINORITIES AND INDIGENOUS PEOPLES
AND THEIR LEGAL CAPACITY

1.INTRODUCTION

In the preceding Chapter, the notion of international personality, as referred to by

the International Court of Justice in the Reparation for Injuries case, was analysed,
and it was concluded that this notion is based three different concepts: the concept
of international legal capacity, which is linked with a factual or social existence; the
concept of the 'subject of international law', which is related with the international
political order; and, finally, the concept of international jus standi, representing a
pragmatic legal perspective. Only an entity to which all these three concepts apply
can be considered to possess international personality.

The aim of this Chapter is to point out the elements defining the factual
existence of minorities and indigenous peoples, and to establish the possible legal

implications of their factual existence. Therefore, the concept of international legal
capacity, with all its composing elements, will be applied to minorities and
indigenous peoples. This perspective evokes questions such as: Do minorities and
indigenous peoples exist in fact as well as in law? What are the criteria for their
existence in a legal context and to what extent do they fulfil these criteria? How do
minorities and indigenous peoples perceive themselves: as one entity with a
homogenous identity and with the same will directed at the preservation of the
same characteristics? What characteristics of their identity do they want to
preserve? How can they be represented? What are their relations with other actors
in the international realm?

The purpose of this study is not to give a systematic overview of all cases
relating to minorities or indigenous peoples. However, in order to illuminate and, to
a certain extent, answer the above questions, some case law of the United Nations
Human Rights Committee, the Permanent Court of International Justice, the
International Court of Justice, the European Court (and Commission) of Human
Rights, and the Inter-American Commission and Court of Human Rights will be
referred to. 1 am aware of the fact that the selected cases are not representative of
all minorities or indigenous peoples in the world. Therefore, they will be used
merely as illustrations of the different questions and problems linked with the
concept of international legal capacity and the above-mentioned questions.

Furthermore, I will refer to some of the literature dealing with the problem of
the definition of minorities and indigenous peoples. However, also here. instead of
discussing the merits of the different definitions separately, elements of these
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definitions will be discussed in the light of the question of whether minorities and
indigenous peoples have international legal capacity.

Finally, some special attention will be paid to recent developments concerning
the emergence of indigenous and tribal peoples as actors in the international realm.

2. FACTUAL EXISTENCE VERSUS LEGAL EXISTENCE

'The  existence of communities  is a question  of  fact;   it  is  not a question  of  law.'
This  was,  in  1930,  one  of the statements  of the Permanent Court of International
Justice in its Advisory Opinion concerning the Greco-Bulgarian Communities:
Much later, Lerner took up this conclusion. In his opinion,  'the main virtue of the
League of Nations system was perhaps that it acknowledged a fact of life in all its
implications: minorities exist. They are not a theoretical construction. They are real,
visible, identifiable components of society. They have their needs and aspirations':
Moreover, it appeared that the view that minorities exist in fact is not confined to
the period ofthe League ofNations, as follows from Eide's report on the Protection
of Minorities, Possible Ways and Means of Facilitating the Peaceful and
Constructive Solution of Problems Involving Minorities of 1993.

The existence of a minority group is a matter of fact. It does not depend on any
formal act of recognition of a specific minority, be it by a bilateral treaty or by
national law. Bilateral treaties may, owing to the relations between two States and
often as a consequence of a peace settlement, single out a particular group for
protection. However, members of all groups which fulfil the necessary criteria are
entitled to protection. The existence of a group arises from the fact that its members
want to maintain and develop their common characteristics, which are different from
those ofthe majority.3

However, a discrepancy exists between factual existence and legal existence - in
other words, legal subjectivity or legal personality - of minorities and indigenous
peoples in the sense that factual existence of minorities and indigenous peoples
does not guarantee their existence on the legal level. This gap can be illustrated by
some historical facts.

In spite of the conclusion of the Permanent Court of International Justice that
the existence of minorities is a matter of fact and not of law, shortly after the

1 PCIJ, Ser. B, No. 17,1930, p. 22.
2      Lemer, N., 'The Evolution of Minority Rights in International Law', in: C. BrOlman et al.

leds),   Peoples   and    Minorities    in    International    Law.   Martinus   Nijhoff,   Dordrecht,   1993,
pp. 82-83.

3    Eide, A., Protection of Minorities, Possible Ways and Means of Facilitating the Peaceful
and  Constructive Solution  of Problems  Involving  Minorities, Sub-Commission on Prevention
and Protection of Minorities, E/CN. 4/Sub.2/1993/34,  §195.
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Second World War, minorities did disappear from the international political and
legal realm,4 probably as a consequence of the Nazi exploitation of the German
communities in neighbouring States.5

However, the lack of an existence on a legal level may, in the end, affect the
factual existence of an entity, since it renders legal (self-) protection very difficult.
Such is, for instance, the case with minorities or indigenous peoples, and it is
especially for this reason that it is interesting to investigate the process which might
link their factual existence with a possible legal existence:

Theoretically, the factual existence of an entity and its legal existence can be
united by a legal construction. This construction is called 'legal capacity'. As
described in the previous Chapter, in a legal context, an entity without legal
capacity simply does not exist; it cannot be a bearer of rights or duties, nor can it
claim rights. Thus, an entity needs the capacity to bear rights or duties, in order to
become a subject of law. But how can legal capacity be acquired?

Although, as described, the factual existence of minorities and indigenous
peoples does not guarantee their legal existence, their legal existence can hardly be
imagined without an underlying factual existence. Therefore, before dealing in the
next Chapter with their international legal existence, or international legal
subjectivity, their existence as 'real, visible and identifiable components of society'
will be considered more in detail.

3.  FACTUAL EXISTENCE OF MINORITIES

After the Second World War, the International Covenant on Civil and Political
Rights   of   1966   was the first binding international legal document in which
reference  was  made to the factual existence of minorities. The first words of Article
27 ICCPR read as follows: 'In those States in which ethnic, religious or linguistic
minorities exist (...)'.

The meaning, however, of these words remained rather vague. According to the
Human Rights Committee, 'given the nature and scope of the rights envisaged

4   Lerner, N., Group Rights and Discrimination in International Law, Martinus Nijhoff,
Dordrecht. 1991, pp. 13-15. Efforts to include a provision on minorities in the Universal
Declaration of Human Rights failed (UN Doc. E/CN.4/AC. 1/3/Add. 1. p. 380). Nevertheless,
the General Assembly adopted a resolution in which it was noted that the UN could not
'remain indifferent to the fate of minorities' (GA Res. A/217 C (111), 1948)

5   Thomberry, P., International Law and the Rights of Minorities, Clarendon Press, Oxford,
1994, pp. 53-54.

6     For example, see Urrutia. 1., Report of the Working Group established in accordance with
Commission on Human Rights Resolution 1995/32, Commission on Human Rights, Fifty-
fifth session, 20 January 1999, E/CN.4/1999/82, § 35: '[t]he living conditions of the
indigenous peoples in the Russian Federation had worsened and (...) many of them were
about to become extinct because they did not have legal protection for their rights'.
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under that article, it is not relevant to determine the degree of peI'manence that the
term "exist" connotes'.7 Shaw noted  that  it  has been suggested  that this phrase  was
inserted 'in order to prevent the formation of new minorities and to discourage the
awakening  of a minority consciousness in groups already assimilated'. According
to Shaw himself, though, this phrase means  that 'the minority must exist  as  such'.
Further he explained, that this provision does not contain any minimum
qualification period and, that not only minorities actually recognised by the State
can fall within Article 27:

Is it possible, beside these negative descriptions, to determine the meaning of
the phrase 'the minority must exist as  such',  in more positive terms?

' There is a fundamental difference between the existence of an individual and the

    existence of a group or collectivity 'as such'. Whereas the existence of individuals
is self-evident as long as the individual is alive, the existence of groups is more
difficult to demonstrate. Only to a certain extent can the existence of a group be
reduced to the existence of its individual members. More or less independent from
the existence of individual members ofthe group, there is an existence of the group
as such, which consists of characteristics shared by its members and which usually
are transferrable from generation to generation. Or, as Thornberry clearly
explained:

'Existence' is a notion which has a special sense for a collectivity. An individual
'exists' or he does not; his non-existence is individual death. A collectivity such as a
minority group exists in the individiidl lives of its members; the physical death of
some members does not destroy th i'existence'  Of the group, though  it may impart  its
health. There is, however, another existence for a minority through the shared
consciousness of its members, manifested perhaps through language, culture, or
religion, a shared sense of history, a common destiny. Without this 'existence' it is
possible to say that individuals live but the group does not: it has been replaced by
something other than itself, perhaps a new group, larger or smaller:

While referring to the right to existence of indigenous peoples, Burger and Hunt
arrived at the same conclusion:

[t]he right to existence is the collective right of indigenous peoples to maintain and
develop their distinct identities and characteristics. Although connected, the
individual right to life and the collective right to existence are profoundly different
concepts. The individual right may be respected at the same time as the collective
right is denied.   This is because a people   is   not  j ust a group of individuals   but   a

7  HRC. General Comment No. 23 (50) on Article 27 ICCPR, CCPR/C/21/Rev. 1/Add.5,
26 april 1994, sub 5.2.

8    Shaw, M.N., 'The Definition of Minorities in International Law'. in: Israel Yearbook on
Human Rights, Vol. 20, 1991,p. 39.

9    Thornberry, 1994, p. 57.

68



,   S .     r     '.; /--i  '' '01
1 . 6    . I  .          . . . .         1

'
.t                                       I

lf ·: 2·   .1   tr·»1
-                                          The Factual Existence of Minorities and           -      /   i     ...... / ',/

Indigenous Peoples and Their Legal Capacity

Ilective entit   with a shared culture, history and territory. If this shared experience
is destroyed: individuals may continue to live, but the people ciasello.Exist."

-

The above quotations may lead to the conclusion that there exists something like a      )  
group 'as such', especially in the context of minorities and indigenous peoples.     < 4
However, the extent to which the existence of such collectivities in national and     
international law is desirable is still the subject of heated discussions. Especially      I
the relation between collective rights and individual human rights" is problematic.

To a certain extent, these issues will be dealt with in the next Chapter, which
will discuss the ways in which the international community and the international
legal order perceive and approach minorities and indigenous peoples. The present

1

Chapter, though, aims, at a more elementary level, at the determination of elements
t»ich might..dartfion the-factual-existence·oflhese.grQuIls_and-al_an-inquiry-into_-
IRossire.-egaL.consetuencesoftb#t„existencerThese legal implications, or, in other
words, the legal capacity. eusllingfrontlhe factualexistence of these groups, form
the basis for the attriEltion of rights and duties and for legal (self-) protection of
these groups. ../.

3.1.  Definitions of 'Minority'

The factual existence of minorities and indigenous peoples raises, inter alia, the

essential question of how to define these groups. As far as minority groups are
concerned, a generally accepted definition of minorities is still lacking.12 Several
explanations have been suggested for this fact. Shaw noted that 'minorities lie upon

i o      Burger,  J.&  Hunt, P., 'Towards the International Protection of Indigenous Peoples' Rights',
in: Netherlands Quarterly of Human Rights 4,1994, p. 413.

11    See, for instance, Galenkamp, M.. 'Special Rights for Minorities. The Muddy Waters of
Collective Rights', in: T. van Willigenburg, F.R. Heeger. W. van der Burg (eds), Nation.
State and the Coexistence of Dijferent Communities, Kok Pharos, Kampen, \995. pp. 18\-
182,    according   to   whom the individual approach    is   the only desirable way: 'Cultural
pluralism within a society will be guaranteed best by sticking to a human rights protection
for all individuals, irrespective of their specific cultural background. One should take human
rights much more seriously than has been done to date. There is no viable alternative to
individual human rights'. See further Kymlicka, 1996, pp. 34-48; Glazer, N., 'Individual
Rights against Group Rights', in: W. Kymlicka (ed.), The Rights of Minority Cultures,
Oxford University Press, Oxford/New   York,   1995,   pp.   123- 138; Hartney.   M..   'Some
Confusions Concerning Collective Rights', in: Kymlicka (ed.), 1995, pA 202-227.

11     Martinez, A., Human Rights of Indigenous Peoples.  Study on Treaties.  Agreements and other
Constructive  Arrangements  between  States and  Indigenous  Populations, ELCN AiSub.21999,
22  June  1999,  § 70: 'Years of research and reflection at various levels of the United Nations
system, especially by the Commission on Human Rights and its Sub-Commission have not
yielded a generally accepted definition of the term "minority", nor of the qualifiers often
associated with it, such as "ethnic" or "national".'
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the fault line of international personality. They occupy an indeterminate space
along the uneasy and volatile spectrum that ranges from the State itself at one end
to the individual at the other'.13 Further, the range and extent of the different groups
in the world make an abstract identification of the characteristics constituting a
minority or indigenous people 'as such' problematic. Also, the risk of excluding
some groups by naming specific groups as beneficiaries of protection has made
States cautious:4 Another reason why States have trouble agreeing upon a
definition of minorities  is that they  fear that recognition of minorities might  lead to
secessionists demands, or at least to difficulties in encouraging integration and
national consensus. 15

The lack of a generally accepted definition, though, does not leave us
completely empty-handed: 6 Several core elements can be established, such as, 'a
sense of community',  or a certain distinctiveness  of the group from other entities.
Moreover, so far, several attempts have been made to formulate a definition. For
instance, already in  1930, the PCIJ gave the following description ofa 'community'
in the Greco-Bulgarian Communities case:

By tradition (...) the 'community' is a group of persons living in a given country of
locality, having a race, religion, language and traditions of their own and united by
this identity of race, religion, language and traditions in a sentiment of solidarity,
with a view to preserving their traditions, maintaining their form of worship, ensuring
the instruction and upbringing of their children in accordance with the spirit and
traditions of their race and rendering mutual assistance to each other. I 7

<

Further, several  king.definitions have been formulated, which are increasingly
bei-Dg lt Lasapoint ff-depar ure ill legal literature concerning-lginorities.  One  of

, these definitions is the definition Francesco Capotorti gave,  in  1977, in his Stu* on
the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities. 18

As follows from this study, a minority is:

A group numerically smaller to the rest of the population of the State, in a non-
dominant position, whose members - being nationals of the State - possess ethnic,
religious  or  I inguistic characteristics differing from those  of the  rest  of the population

13   Shaw, 1991, pp. 13-14.
14   Eide, 1993 Report, § 196.
15   Shaw. 1991, pp. 42-43.
16       For an extensive and detailed overview  of the proposed definitions  on the international   as

well as regional European level of the concept of 'minority', see Heniard, K., Devising an
Adequate System of Minority Protection:  Individual Human Rights.  Minority Rights and the
Right to Self-Determination, Martinus Nijhoff, The Hague/Boston/London, 2000, pp.  16-55.

17     PCIJ,  1930, Ser. B, No.  17,1930, p. 21.
18     Capotorti,  1991, p. iii.
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and show, if only implicitly, a sense of solidarity, directed towards preserving their
culture, traditions, religion or language.

19

in 1985, Jules Deschtnes gave a similato definition.

A group of citizens of a State, constituting a numerical minority and in a non-
dominant position in that State, endowed with ethnic, religious or linguistic
characteristics which differ from those of the majority of the population, having a
sense of solidarity with one another, motivated,  if only implicitly,  by a collective will
to survive and whose aim is to achieve equality with the majority in fact and in law.2I

Finally, in 1993, AsbjOrn Eide gave the following short working definition.

A minority is any group of persons resident within a sovereign State which
constitutes less than half the population of the national society and whose members
share common characteristics of an ethnic, religious or linguistic nature that

..distinguish them  from the rest of the population.-

The elements contained in these definitions overlap to a large extent, especially the
definitions of Capotorti and Deschtnes. Further, in all definitions some 'objective'
and 'subjective' criteria can be distinguished. However, before dealing in greater
detail with the objective and subjective criteria, the way in which indigenous
peoples are actually described and defined will be briefly considered. These groups,
on the one hand, partly share the problems minority groups have to cope with, but
on the other hand, have some fundamentally different features and aspirations.

4.  THE EXISTENCE OF INDIGENOUS PEOPLES

Although it is estimated that indigenous peoples today include some 300 million
human beings,23 this fact, until very recently, has been ignored in the area of
international law. The PCIJ already refused to recognise any international
personality of aboriginal tribes in the Island of Palmas arbitration case-4 and iii its
decision in the Status of Eastern Greenland case.25 Later, Article  1  of the United
Nations Charter and the first Article of both 1966 Conventions proclaimed the right

19   Capotorti, 1991, § 568.
20      Henrard, 2000. p. 24ff even speaks of the 'Capotorti-Deschtnes standard'.
21     Desch€nes,   1.,   United   Nations   Sub-Commission   on   Prevention   of  Discrimination   and

Protection of Minorities Proposal concerning a dejinition of the term  "minority"  submitted
by  Mr. Jules  Deschtnes,UN Doc E/CN.4/Sub.2/1985/31 & Corr. 1,14 May 1985, §181.

22   Eide, 1993 Report, p. 7.
23 Human Rights, The Rights of Indigenous Peoples, Fact Sheet No.  9  (rev.  1),  p.  3.
24   2 RIAA 829.
25   PCIJ, 1933. Ser. A/B, No. 53.
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to self-determination as a right belonging to peoples. The notion, however, of
'people'  was not further elaborated. Since  it is constant case  law of the  HRC  that a
violation of the right to self-determination cannot constitute a basis for an
individual complaint under the Optional Protocol, 6 an interpretation of this term on
the basis of the case law of the HRC cannot be expected. Generally speaking, the
HRC interprets the term 'people' to mean the entire population of a State or of an
entity entitled to statehood under international law.27

Due to pressure from the Third World countries, the right to self-determination
was extended to territories colonized by invaders from abroad. 8 However, the
effect of this principle was limited by the condition that disruption  of the territorial
integrity of States was ruled out. In the end, neither the UDHR, the Covenants of
1966, nor the UN Convention on Racial Discrimination refer specifically to
indigenous populations. The same is true of the European and American human
rights instruments.29

The developments which are actually taking place in relation to the Draft UN
Declaration on Indigenous and Tribal Peoples are an exception to this trend:0 In
Chapter 5, these developments and their legal implications will be discussed in
more detail. Further, two ILO Conventions must be mentioned in this context, 'Viz.,

ILO Convention No. 107 on Indigenous and Tribal Populations (1957) and ILO
Convention No. 169 concerning Indigenous and Tribal Peoples in Independent
Countries (1989). Especially the adoption,  in  1957,  of some  sort of a definition of
indigenous and tribal peoples in ILO Convention No. 107 and subsequently also in
ILO Convention No. 16*' was remarkable. This latter Convention applies
according to its Article 1.1  sub (a) and (b) to:

a) Tribal peoples in independent countries whose social, cultural and economic
conditions distinguish them from other sections of the national community, and
whose status is regulated wholly or partially by their own customs or traditions or by
special  laws of regulations.

26   See also Chapter 5.
27 General Comment No. 12 on the Right to Self-Determination in Article 1 ICCPR, in:

Compilation of General Comments and General Recommendations adopted by Human
Rights Treaty Bodies, UN. Doc. HRC/GEN/1/Rev. 3.  See Alfredsson, G., and Ferrer, E.,
Minority Rights: A Guide to  United Nations Procedures and Institutions, Minority R,eats
Group International, London, 1998, pp. 8-9,18-19.

28   This was the spirit of UN GA Declaration on the Granting of Independence to Colonial
Territories and Peoples, GA Res. 1514 (XV). december 14,1960. Harris, 1998, p. 114.

29      Lemer,  N.,   'The   1989 ILO Convention on Indigenous  Populations: New Standards?',  in:
Israel Yearbook on  Human Rights, Vol. 20, 1991, pp. 214-215.

30  E/CN.4/Sub.2/1994/2/Add. 1. Further on, especially in Chapter 5, I will deal with this
document in further detail.

3 1      So far, only ratified by 13 countries: Bolivia, Colombia, Costa Rica, Denmark, Ecuador, Fiji,
Guatemala, Honduras. Mexico. the Netherlands. Norway, Paraguay, Peru.
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b)  Peoples in independent countries who are regarded as indigenous on account of
their descent from the populations which inhabited the country, or a geographical
region to which the country belongs, at the time of conquests or colonisation or the
establishment of present State boundaries and who, irrespective of their legal status,
retain some or all of their own social, economic, cultural and political institutions.

Notwithstanding this definition an all-embracing definition of indigenous and tribal
people, which is generally accepted by States as well as indigenous peoples, is still
lacking. However, this is not only due to unwillingness or lack of agreement
between States. As became clear during the deliberations on the Draft Declaration
on Indigenous and Tribal Peoples, also indigenous representatives themselves have
opposed the inclusion of a definition of indigenous peoples, mainly on the ground
that almost any definition might eventually have the effect of excluding some
groups and thus deny them the rights mentioned in the declaration. 2 What the
indigenous representatives did indicate, however, was that they prefer the term

'peoples' instead of'populations' on the ground that the latter term does not reflect
the social, cultural, and political integrity of indigenous groups. 'Peoples', by
contrast, implies a distinct identity and the existence of a social, political, or
cultural body with a legal character or even legal personality. Another argument is
that international fora and documents generally speak of 'peoples', especially in
connection with the right to self-determination. 3 Speaking of 'populations' in the
Draft Declaration would signify, according to indigenous representatives, that
indigenous groups do not have the status and dignity of peoples and are not entitled
to the rights of peoples.34

As a consequence, the present text of the Declaration speaks of 'indigenous
peoples' but does not contain a definition of this term; it is used in a broad sense,
and is considered to cover practically all kinds of indigenous nations, communities,

35bands, tribes and other groups.

32    Coulter, R.T., 'Draft UN Declaration on the Rights of Indigenous Peoples, What Is It? What
Does It Mean?', in: Netherlands Quarterly OfHuman Rights, 1995, p. 129. Also see, Report
of the Open-Ended Inter-Sessional Ad Hoc Working Group on a Permanent Forum for
Indigenous People in the United Nations System, Commission on Human Rights, Fifty-fifth
session 25 March 1999, E/CN.4/1999/83, § 56: Several indigenous representatives stated that
there was no reason for having a definition of indigenous peoples. The issue of a definition
should not be used to block the establishment of a Permanent Forum for Indigenous Issues;

Urrutia, 1999, §§ 26,65-67.
33    On self-determination and indigenous peoples, see Chapter 4.
34      Gray.   A.,  'The   United   Nations'   Declaration   on  the   Rights   of  Indigenous   Peoples   is   still

intact'.  Report  on  the  f  Session  of  the  Open-Ended  Inter-Sessional  Working  Group  of the
UN Commission on Human Rights on the Draft Declaration on the Rights of Indigenous
Peoples, IWGIA, Copenhagen, 1999, p. 4.

35   Coulter, 1995, p. 130.
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In 1983, outside the framework of the Working Group on Indigenous
Populations, in which the deliberations on the Draft UN Declaration are taking
place, a description of indigenous peoples was formulated by Martinez Cobo,
Special Rapporteur of the UN Sub-Commission on Prevention of Discrimination
and Protection of Minorities, in his Study  of the Problem of Discrimination against
Indigenous Populations. 36

Indigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that developed on their
territories, consider themselves distinct from other sectors of the societies now
prevailing 'in those territories of parts  of them.  They form at present non-dominant
sectors of society and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples in accordance with their own cultural patterns, social
institutions and legal systems.

So far, this description has been accepted by most legal scholars dealing with
indigenous peoples as a working definition.37

4.1. 6Minorities' versus Indigenous Peoples'?

Several elements named in the definitions of minorities can also be traced in the
ILO and Martinez Cobo descriptions of indigenous peoples, especially, their non-
dominant position in society38 and their determination to preserve their cultural

identity for future generations. There are, however, also great differences with

36 Martinez Cobo, 1.R., Study of the Problem of Discrimination against Indigenous
Populations: Final Report (last part), E/CN.4/Sub.2/1983/21/Add.8, 30 September 1983,
§ 379.

37     Martinez,  1999, § 71: 'The significance of the "working definition" of"indigenous peoples"
formulated by Special Rapporteur Josd Martinez Cobo in the last part of his study  lies  in the
fact that his Conclusions have been recognised as "an acceptable basis of work" by the
commission and its subsidiary bodies.' This working definition of Martinez Cobo was also
adopted by E-I. Daes, Chairperson of the Working Group on Indigenous Peoples
(E/CN.4/Sub.2/AC.4/1995/3).

38 See Sanders, D., 'Indigenous Peoples at the United Nations', in: T. C. van Boven, C.
Flinterman, F. Grunfeld, R. Hut (e(is), The Legitimacy of the United Nations: Towards an
Enhanced Legal Status OfNon-State Actors, Sim Special No. 19, Utrecht,  1997, pp. 101-102,
for a definition of indigenous peoples in which the element of non-dominance is omitted:
'An indigenous people is a collectivity which has descended from the earliest surviving
population in the part of the State where the peoples traditionally lived (whether still  living
in that area or, as a result of involuntary relocation, in another part of the State) and which
has a distinct identity associated with its history.'
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minorities,39 the most important of which is the link indigenous peoples have with
pre-invasion lands:c  The existence of structures and institutions as part of the
culture of indigenous peoples, as a consequence of this special link with their land,
might also be the cause of a diverging development on the national and
international level of indigenous peoples, on the one hand, and minorities, on the
other.

One of the issues following from formulating definitions of minorities and
indigenous peoples is the relation between these two categories. Do indigenous

peoples also constitute 'minorities' and do they therefore fall within, for instance,
Article 27 ICCPR,41 or should they be seen as a completely distinct category?+2

In Communication R.L. et al. v. Canadaf the authors of the communication,
members of the Whispering Pines Indian Band belonging to the Shuswap Nation  in
south-central British Columbia chose a rather pragmatic approach. They pointed
out that 'concerning Article 27 of the Covenant (...) they regard themselves as an

indigenous people rather than an "ethnic (or) linguistic minority", but that since the

indigenous and minority categories overlap, indigenous peoples should also be
entitled to exercise the rights of minorities'. 4

On a more general level, there is a tendency to leave this issue to indigenous
peoples themselves. According to a report of the Dutch Advisory Committee on
Human Rights and Foreign Affairs (hereafter: Advies Commissie Mensenrechten,
in short: ACM),

Indigenous peoples themselves, on the whole, prefer not to be referred to as
minorities, arguing that they aspire to a different legal status than minorities, and that
in any case they seek to profile themselves differently. They maintain that the term
'minority' lays too much emphasis on subordination to the laws of the national

39     Whereas the protection of minority rights remains very much confined to the realm of their
individual rights, indigenous peoples attach considerable importance to the recognition,
promotion and protection of their collective rights, that is, their rights as social groups.
According to Special Rapporteur Martinez indigenous peoples, although they may constitute
numerical minorities in a number of countries in which they now live, are not 'minorities' in
accordance with United Nations usage and for purposes of possible practical action on the
part of the Organization. By the same token, ethnic and/or national minorities are not to be
considered 'indigenous peoples' in the United Nations context: Martinez 1999, §§ 74-76.

40      See the process of 'domestication' of indigenous peoples as described in Chapter  1, §  5.2.
41 HRC General Comment No. 23 (50) sub 3.2 and 7: the protection of this right does extend to

members of indigenous peoples.
42   Shaw, 1991, pp. 18-20,27-28.
43 HRC Communication No. 358/1989, sub 3.7.
44   Other HRC communications filed by indigenous peoples: Ominayak and the Lubicon Lake

Band v.  Canada (No. 16111984): Jouni E.  Lansman et al. v.  Finland (No. 611 1 \995): Sara et
al. v. Finland (No. 43111990), Kitok v. Sweden (No. 19111985)·, .X' v. Ailstralia (No.
557/1993); Sandra Lovelace v. Canada, 040 024/1977).
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society, while indigenous peoples seek. where possible, to lay stress on the relevance
of their own law. Thus, although an indigenous people can in principle also constitute
a minority, the above arguments, in line with the wish of indigenous peoples, justi fy a
separate status.45

So far, no serious legal consequences have been attached to these distinctions. 6
Although still depending on the developments, which are actually taking place at
the forum of the Working Group on Indigenous Populations, concerning the
definition of indigenous peoples:' the present discussions and sentiments of
distinctiveness vis-a-vis minorities already forecast a more and more diverging
development ofthese two categories.48

The fact that, so far, general agreement on any definition of the concept of
'minority or indigenous peoples' is lacking says more about the attitude of some
States towards minorities and indigenous peoples than about the quality of the
suggested definitions. It is not my purpose to compare all these definitions and to
conclude which one is the 'best'. The different fora and contexts in which these
definitions have been drafted and the different examples the authors had in mind
while defining a minority, make an objective opinion on these definitions a
hopeless task. Instead, at the end of this Chapter, a 'minimalist' definition will be
suggested, composed of a number of criteria which are indispensable for the
determination of the factual and legal existence of minorities and indigenous
peoples.

In the following sections, the different criteria mentioned in the definitions of
minorities and indigenous peoples will be discussed in the light of the concept of
legal capacity, as set out in the previous Chapter. In other words, issues like the
factual existence of the entity in question and especially its underlying will to exist
and to preserve this existence, the content of the will, the way the will can be

expressed, and the role of recognition by other entities in the process of the

45 ACM, Indigenous Peoples, Report No.  16,  1993. p.  15. See also Martinez Cobo,  1983, §§ 21
l.' and 368, in which  it is emphasised that 'the question of a def]nition is one-that-must-be_left-t 

,    the indigenous communities themselves'  and  that 'the -5iidamental  assertion«must  be  that
 

indigenous populations must be recognized according to their own ,perce »n and
I conception of themselves in relation to other groups'.

46  See also ACM Rep. No. 16, p. 43, conclusion 6: 'Although the Advisory Committee
recognises the importance of the distinction between indigenous peoples and minorities in
general,  it does not believe  that this distinction should be dogmatically adhered to.'

47  Urrutia, 1999, § 40; Gray, 1999, pp. 3-5,8, Chavez, L-E., Report of the Working Group
Established    in    Accordance    with    Commission    on    Human    Rights    Resolution     1995/32,
Commission on Human Rights, Fi fly-sixth session 6 december 1999, E/CN.4/2000/84,
Annex 1.

48     See also further on section 5.3 dealing with the criterion of'distinctiveness'.
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acquisition of legal capacity will form the background to which the definitions of
minorities, and, where possible, of indigenous peoples, will be related. As a general
structure I will use the rough distinction between 'objective' and 'subjective'
criteria, a distinction which can be found in most of the definitions of minorities
and i-n jgellguf peoples and in literature on this issue.49

1,                              ./   \4
1 '.1   I

5.  TVHE ExlSTEN £ OF MINORITIES AND INDIGENOUS PEOPLES
ACCORDING TO OBJECTIVE CRITERIA

5.1. The Numerical Factor

It seems obvious to define minorities by the literal meaning of the word 'minority',
thus, to define them according to their number. Not surprisingly, in all three above-
mentioned definitions of the notion of 'minority', the 'numerical factor' takes up a
prominent place. According to this factor, minorities are those groups which
constitute less than half the population of the State.50 As neither the description of
the term 'community' of the PCIJ, nor the descriptions of indigenous and tribal
peoples, mention this criterion, the numerical criterion seems to be linked with the
literal meaning of the term 'minority'.

Notwithstanding the literal meaning of the term 'minority', the numerical
criterion is controversial:' This became apparent, inter alia, in communications of
Ballantyne, Davidson and Mcintyre, 1 which were brought before the Human
Rights Committee in  1989. In these joined cases, the authors of the communications
were Canadian citizens residing in the Province of Quebec. The authors, a painter, a
designer, and an undertaker by profession, had their businesses in Quebec. Their
mother tongue was English, as was that of many of their clients. They alleged to be
victims of violations of Articles 2,19,26, and 27 of the International Covenant on
Civil and Political Rights by the Federal Government of Canada and by the
Province of Quebec, because they were forbidden - while all dealing with a
predominantly English-speaking clientele, and always having used English signs to
attract customers - to use English for purposes of advertising, e.g. on commercial

signs outside the business premises, or in the name of the firm. As to the alleged
violation of Article 27 ICCPR, the Committee concluded that

49   See. for instance, Capotorti, 1991. §§ 565-569.
50 For different views on the minimum limit below which a group cannot constitute a minority.

see Shaw, 1991, pp. 36-37.
51  According to Henrard, 2000, pp. 32-35 regarding this criterion, a pragmatic approach and

reliance on the proportionality principle is to be preferred.
52  HRC Communication No. 359/1989, John Ballantyne and Elizabeth Davidson. and No.

358/1989, Gordon Mcintyre.
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[t]his provision refers to minorities in States: this refers, as do all references to the
'State'  or to 'States'  in the provisions of the Covenant, to ratifying States. Further,
Article 50 of the Covenant provides that its provisions extend to all parts of Federal
States without any limitations or exceptions. Accordingly, the minorities referred to
in Article 27 are minonties within such a State, and not minorities within any
province. A group may constitute a majority in a province but still be a minority in a
State and thus be entitled to the benefits of Article 27. English-speaking citizens of
Canada cannot be considered a linguistic minority. The authors therefore have no
claim under Article 27 ofthe Covenant.

However, as follows from the concurring and elaborating opinions of some of the
members of the HRC,53 a strict application of the numerical criterion as adopted by
the Committee might have unintended implications. According to those members of
the HRC, the difficulty with the decision is that it interprets the term 'minorities' in
Article 27 solely on the basis ofthe number of members of the group in question in
the State Party. The reasoning is that, because English speaking Canadians are not a
numerical minority in Canada, they cannot be a minority for the purpose of Article
27. They did not agree, that 'persons are necessarily excluded from the protection
of Article 27 where their group is an ethnic, linguistic or cultural minority in an
autonomous province of a State, but  is not clearly a numerical minority  in the State
itself, taken  as a whole entity'. Further, they rightly pointed  out  that the criteria  for
determining who is a minority in a State (in the sense of Article 27) have not yet
been considered by the Committee, nor by any other legal or semi-legal forum on
the international level and do not need to be foreclosed by a decision in the present
matter, which can in any event be determined on other grounds.

To take a narrow view of the meaning of minorities in Article 27 could have the
result that a State party would have no obligation under the Covenant to ensure that a
minority  in an autonomous province had the protection of Article 27 where  it was not
clear that the group in question was a minority in the State considered as a whole
entity.54

The desirability of a narrow view, as was formulated by the HRC in this case,
depends on the degree of autonomy of the province or group in question.  In case of
a low degree of autonomy of the province, the minority within this province is often
backed up and protected by the majority to which it, on the scale of the State as a
whole, belongs.  Such was, for instance, the case of the Serbian minority in Kosovo
before the conflict  of 1999. Although constituting  a - powerful - minority  in  the
province of Kosovo before the conflict, the low degree of autonomy of the

53 More precisely, Mrs. Elisabeth Evatt, co-signed by Mr. Nisuke Ando, Mr. Marco Tulio
Bruni Celli, and Mr. Voijn Dimitrijevic.

54  HRC Communication No. 359/1989, John Ballantyne and Elizabeth Davidson, and No.
35811989,Gordon Mcintyre.
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Albanians, constituting a majority of 90 %55 in this province, and the fact that the
Serbian minority was strongly supported by the Serbian authorities of the rest of the
country, would have justified a narrow view  like the one of the HRC. According to
this view, only the Albanians in Kosovo would have constituted a minority and
would have been entitled to claim the protection of provisions like Article 27
ICCPR. The application, in this case, of a 'broad' view would have implied a
recognition of the Serbs as a minority and would have led to a protection of that
part of the population of Kosovo, which already was in power. However, after the
conflict  of  1999 the situation has changed. The degree of autonomy of Kosovo,  or
rather its degree of independence from Serbia, though under protection of the
international community represented by KFOR troops, has increased. Besides, the
position of the Serbs living in Kosovo has drastically changed. From a powerful
'minority' supported by Serbia, they have suddenly become an afflicted minority
within a more autonomous Kosovo, and no are longer protected by 'Belgrade: In
this situation a broader view of the numerical aspect of the term minority would be
more appropriate. Not the fact that the Serbs of Kosovo are still formally part of the
majority in Serbia should now prevail, but the fact that they suddenly constitute a
vulnerable minority within a more or less autonomous province.

It follows from this example that the numerical criterion needs to be
supplemented by other criteria. Or, as was stated in the dissenting opinion in the
cases of Ballantyne, Davidson and Mcintyre: 'The history of the protection of

minorities in international law shows that the question of definition has been
difficult and controversial and that many different criteria have been proposed. For
example, it has been argued that factors other than strictly numerical ones need to
be taken into account'. The definitions mentioned and, especially, the case law of
the HRC point to all objective and subjective criteria which will be described below
in this Chapter.

5.2. Non-Dominance

It is probably because of the unwanted consequences, referred to above, of only
applying the numerical criterion, that two out of three definitions contain the
criterion of 'non-dominance'. However, non-dominance also appears as a criterion
separate from the numerical criterion. Such is, for instance, the case in Martinez
Cobo's description of indigenous peoples according to which indigenous peoples
'form at present non-dominant sectors of society'.

This criterion excludes groups like the white Africans in South Africa during the
apartheid regime56 or the Serbs in Kosovo before the Kosovo conflict of 1999.  The

55  Pan, C., & Pfeil, B.S., Die Volksgruppen in Europa, Ethnos 56, Braumuller. Wien, 2000,
p. 95.

56   See also Shaw, 1991, pp. 37-38.
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idea underlying this criterion is that dominant groups,  even i f they are numerically
smaller than the  rest o f the population,  do not need to be protected.

Eide, however, does not mention this criterion in his definition. 7 On the one
hand, it could be concluded that he does not exclude dominant groups from
protection. On the other hand, his definition could be interpreted as aiming at an
objective definition of a minority apart from an underlying, subjective, aim of
protection. 58

5.3. Distinctiveness

Another suggested criterion is the 'distinctivensss'  of the group in question. As far
as minorities are concerned, it is  itlf-c-9facteristics of an ethnic, religious, or
linguistic nature that they are considered to distinguish themselves from the rest of
the population. in the case of indigenous peoples, their distinctiveness lies
especially in the requirement of a relation of historical-continuity with the land
prior to the invasion of colonial powers: Other suggested climprieristics are social,
economic, and cultural conditions which distinguish them from other sections of
the national community and the fact that their status must, to some extent at least,
be regulated by their own customs and traditions.60

57     Neither does Sanders.   1997,  pp. 101-102: under his definition, 'non-dominance'   is  not
specified as a criterion.  If the indigenous people  is the dominant population in the State, then
their rights will be vindicated by their control over the State and they can be excluded from
fora concerned with 'indigenous' rights on that basis. Sanders does not mention
'vulnerability', for indigenous status should  not  be lost because  of the increased strength  of
the collectivity. See also Fawcett, 1979, p. 4, according to whom a minority is 'a group in a
country which possesses and has a common will - however conditioned - to preserve certain
habits and patterns of life and behaviour which may be ethnic, cultural, linguistic or
religious. or a combination of them, and which characterize it as group. Further, such a
minority may be politically dominant or non-dominant'.

58  For a detailed comment on the criterion of non-dominance, especially in relation to
Apartheid in South Africa, see Henrard, 2000, pp. 35- 37.

59     See ILO Convention No. 169. Article 1.1  sub (b) and the definition of Martinez Cobo which
points out that the above-mentioned historical continuity may consist. inter alia, of one or
more ofthe following factors: a) Occupation of ancestral  land, b) Common ancestry with the
original occupants of these lands, c) Culture in general, or specific manifestations such as
religion, a tribal system, membership of an indigenous community, dress, means of
livelihood and life-style, d) Language, e) Residence. Martinez Cobo, 1983, §§ 380-382.

60   See ILO Convention No. 107 which refers to 'members of tribal or semi-tribal populations  in
independent countries whose social and economic conditions are at a less advantaged stage
than the stage reached by other sectors  of the national community'; further,  see  1LO
Convention  No. 169 Article  1.1  sub  (a)  and  the  requirement of forming 'non-dominant
sectors of society'  in the definition of Martinez  Cobo ( 1983,  §  379).  See also ACM Report
No. 16, p. 15.
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Being an objective criterion, distinctiveness suggests that all minority and
indigenous groups can be subdivided into one of the categories mentioned. In
practice, however, these categories often overlapP' For instance, the Jewish

community in Antwerp is a linguistic, as well as religious minority, and the
Albanians in Kosovo are an ethnic, linguistic as well as religious minority.
Moreover, as far as indigenous peoples are concerned, as was described above, it is
not always clear whether they should be considered as a distinct category called

'indigenous peoples' or as a minority.
Another implication of the objectiveness of this criterion  is that  it is supposed to  

relate to an external view on what constitutes a minority. The cases of SandraJ
Lovelace v.  Canadabl and R. L.  et al. v.  Canadabi illustrate

what consequences an    /external definition of what constitutes an 'Indian'  may have.
In   1876, in order to protect the Indian minority in Canada, the Canadian

government proclaimed the Indian Act.64 According to the government, in view of
the special rights of the indian communities to occupy reserve lands, it was

inevitable to formulate a definition of 'the Indian' in this Act. It was decided to
apply the Euro-Canadian concept of patrilineal kinship and inheritance on the
indigenous peoples of Canada.  To be considered an 'Indian' under the Indian Act, a
person  had to be the biological child of an Indian father,  or must have been adopted

by an Indian father in accordance with Canadian family law. The Indian Act also
provided that women would take their legal status from their husbands. 5 According
to  Section   14  of the Indian  Act '(an Indian) woman  who  is a member  of a  band
ceases to be a member of that band i f she marries a person who is not a member of
that band. As such, she loses the right to the use and benefits, in common with other
members of the  band,  of the land allotted to  the band'.

Sandra Lovelace, a resident of Canada, was born and registered as a Maliseet
Indian and married to a non-Indian. After her divorce, she wanted to return to her
native community and the reservation. However, pursuant to the Indian Act of
Canada, she had lost her rights and status as an Indian by marrying a non-Indian.
Sandra Lovelace claimed that the Act was a violation of the rights of minorities
contrary to Article 27 of the ICCPR.

The Human Rights Committee recognised the significance of her claim that 'the
major loss to a person ceasing to be an Indian is the loss of the cultural benefits of
living in an Indian community, the emotional ties to home, family, friends and
neighbours, and the loss of identity', and considered the fact that Mrs Lovelace had
been denied the legal right to reside on the Tobique Reserve neither reasonable nor

61   Shaw, 1991, p. 24.
62 HRC Communication No. 024/1977.
63 HRC Communication No. 358/1989.
64      For the historical background of the Indian Act, see, Indigo, March-April 1999, pp. 17-19.

65   R.L. et al. v Canada, HRC Communication No. 358/1989.
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necessary to preserve the identity of the tribe. This denial therefore disclosed a
breach by Canada of Article 27 ofthe Covenant.

Thus, to a certain extent, the Canadian government in its effort to protect this
particular minority had chosen the wrong criteria to define the Indian. According to
the Committee, persons normally considered to belong to a minority are persons
born and brought up in a reserve, who have kept ties with their community and
wish to maintain these ties. 'Since Sandra Lovelace is ethnically a Maliseet Indian
and has only been absent from her home reserve for a few years during the
existence of her marriage, she is, in the opinion of the Committee, entitled to be
regarded as belonging to this minority and to claim the benefits of Article 27 of the
Covenant.'

Unfortunately, with the Lovelace case, not all problems were solved. In the case
of R.L. et al. v. Canada, the authors challenged certain aspects of Bill C-31, inter

alia, the legislation  which  was  enacted  by  the  Government  of Canada  in  1985  in
response to the recommendations of the HRC in its view in the Lovelace case. By
virtue of Bill C-31, certain persons formerly deprived of'Indian' status on the basis
of sex, such as Sandra Lovelace, were reinstated, but at the same time, other
persons who formerly enjoyed Indian status were deprived of it on the basis of a
racial quota. The complaint was, inter alia, that whereas traditional Shuswap law
regarded as Shuswap anyone who was born in the territory or raised as a Shuswap,
Bill C-31 requires that, in the future, both parents be 'Indian' as defined under
Canadian law. Children born to a Shuswap mother or father and raised on Shuswap
territory in the Shuswap culture would still be denied Indian status and Band
membership.66

Owing to the small size of the Band, members frequently marry non-members.
Because of its geographical isolation from other Shuswap communities, social
contact and inter-marriage with non-Indians has been common. Traditional Indian
membership rules allow for considerable flexibility and facilitate the incorporation
of non-members into the various bands.

The authors submitted that two aspects of Bill C-31 affect them adversely:
bringing in new band members whom the community cannot house or support, and
imposing new standards for Indian status which will operate to deprive many of the
authors' children and grandchildren of their Band membership and right to live in
the reserve. The result for the Band was a gain of nine persons, in terms of Indian
status, and a loss of two.67

These two cases show that the criterion of 'distinctiveness' is rather rough and
might lead to unintended results, notwithstanding the importance this criterion
might have for outsiders who, for reasons of protection or legislation, want to
categorise or define a group as a specific minority or as an indigenous people. As is

66   See HRC Communication 358/1989, sub 3.6.
67   See HRC Communication 358/1989, sub 3.1 and 3.2.
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the case with the other criteria mentioned, 'distinctiveness' cannot be applied
outside the context of the other criteria. The cases of Sandra  Lovelace and R. L.  et
al. v. Canada show that the way the group in question perceives itself, as can be
deduced from, for instance, its own membership rules should also be taken into
account. Thus, the objective criterion of distinctiveness needs to be connected with
the subjective criterion of self-identification. This criterion will be dealt with in
section 6.1. below.

5.4. Nationality

A fourth objective criterion is the legal and political status of the individual within
the State.68 While, according to Capotorti and Deschtnes the person in question
must have the nationality of the State, or be citizen of the State, respectively, Eide's
definition mentions that the person in question needs to be a resident of the State,
which is a less far-reaching requirement than nationality or citizenship. Whereas
the former definitions exclude stateless people and people temporarily living in a
country, such as nomads, refugees, and immigrants, the requirement of 'residency'
does not immediately exclude these people. This means that, under Eide's
definition, the State might have obligations towards these people.

At this point, it is worth mentioning that the requirement of nationality or
citizenship  has only recently entered the definition of minorities:'  In  1923,  in  its
Advisory Opinion concerning the Acquisition of Polish Nationality,  the PCIJ

considered that the term 'minority' seemed to include all inhabitants who differed
from the population  in race, language or religion, i. e., among others, inhabitants  of
non-Polish origin, whether they were Polish nationals or not. This conclusion was
in accordance with Article 2 of the Minorities Treaty, which referred to inhabitants
without distinction of birth, nationality, language, race, or religion, and with Article
12, which referred to persons belonging to racial, religious, or linguistic
'minorities' without attaching any importance to the political allegiance of such
persons.

Moreover, according to the Court, at the time of the League of Nations  'one of
the most important features of the protection of minorities was to prevent States,  at
a time of comprehensive territorial changes, from refusing their nationality on
racial, religious or linguistic grounds, to certain categories of persons
notwithstanding the links attaching them to territories acquired by the States in

68    For a detailed description of different views on this criterion. see Henrard  2000, pp. 37-42,
47-48.

69       For a different interpretation  of the approach adopted  by the League of Nations, see Henrard
2000, pp. 38-39.

70 PCIJ, Advisory Opinion No. 7,1923, ILR 2. p. 292.

83



71(91   4   i.1.0 r.-ALI C.C
1.-&, A .1  ».  .    -

Chapter III
-    1.,- L       C    I  .7.1-1,616 1

question'.71  1181$-atlhe time of the League of Nations, a separate dategory chlled a

'minority'<r*as Cr J 1 iwhich enjoyed a certain protection  on the international level
and whose'1 131yxistencd was, to a certain extent, independent from recognition or
acceptancebyfis'Stau.

Since  1989, the difficulty  of the Russian minority in Estonia to obtain Estonian
nationality  is a more recent illustration of the consequences of linking special rights
to the requirement of nationality or citizenship. Under Estonian law, minority rights
are granted to citizens. After regaining independence, Estonia re-established the
principles of Estonian citizenship as applied in the inter-war period. This implies
that all persons  who have settled in Estonia after  1940 must pass the naturalization
process in order to acquire citizenship. However, it appears that, for many people,
the high language and legal knowledge requirements are serious impediments to
pass the naturalization process.72 Since minority rights are linked to possessing
citizenship, these people are not able to enjoy any minority rights. 3 Thus, by
introducing the criterion of citizenship in the definition of minorities, States are
given a powerful means to avoid the applicability of minority rights to minorities
living on their territory.

It appears that the objective criterion of citizenship or nationality is not as
neutral as the term 'objective' suggests. This criterion reveals that, in fact, the
underlying wish is not to formulate a normatively neutral definition of minorities.
On the contrary, what is aimed at is to formulate a definition which, on the one
hand, enables the protection of persons belonging to minority groups by setting

71 PCU, Advisory Opinion No. 7, 1923; ILR 2, pp. 294-295.
72    Such an attitude of States may, in the future, appear to be contrary to the Draft Articles on

Nationality of Natural Persons in Relation to the Succession of States, as adopted by the
International Law Commission  on  20  July  1999. For instance, in Article  5,  it is stated  that

'persons concerned having their habitual residence in the territory affected by the succession
of States are presumed to acquire the nationality of the successor State on the date of such
succession'. Article 15 says that ' States concerned shall not deny persons concerned the right
to retain or acquire a nationality or the right of option upon the succession of States by
discriminating on any ground'. And according to Article 16 'Persons concerned shall not be
arbitrarily denied the rights to acquire the nationality  of the successor State or any rights of
option,  to  which  they  are  entitled  in  relation  to  the  succession  of States'. In: International
Law Commission. Report on the work of its jifty-first session (3 May-23 July 1999), GA
Official Records. Fifty-fourth Session, Supplement No. 10 (A/54/10), pp.  12-90.

13    Thiele. C., The Criterion  of Citizenship for  Minorities:  The Example  of Estonia. European
Centre for Minority Issues, Working Paper No. 5, Flensburg, Germany. 1999, pp. 21-22; De
Varennes, F., 'Non-Citizens and Minorities in Estonia and their Economic and Social

Opportunities', in: S. Trifunovska (ed.), Minorities in Europe - Estonia, Croatia and
Slovakia, T.M.C. Asser Press, The Hague, 1999, pp. 133-139; Vallens, D., 'The Law on
Aliens Controversy in the Baltic States', in: The Review, International Commission of
Jurists, No. 54, June  1995, pp.  1 -29.  Krieken,  P.  van,  'Estonia's Minorities and Aliens',  in:
S. Trifunovska (ed.), 1999, pp. 113-122.
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criteria identifying these special individuals, but on the other hand. reserves this

protection to persons for whom the States feel a sort of responsibility, viz. their
nationals. 74

It is probable that, because of these implications of the nationality criterion, it
was determined that the rights as set forth in Article 27 will extend to all
individuals belonging to ethnic, religious, and linguistic minorities within the
jurisdiction of the State, and that they cannot be limited to citizens of the State.
Moreover, as follows from the General Comment on this Article, 'just as they need
not be nationals or citizens, they need not be permanent residents. Thus, migrant
workers or even visitors in a State party constituting such minorities are entitled not
to be  denied the exercise of those rights'.  The HRC concluded that the existence  of
a minority in a given State needs to be established on the basis of objective criteria
and does not depend on State recognition of that minority.75

5.5. Concluding Remarks Concerning the Objective Criteria

3Ehefssertion that the existence of minorities and indigenous peoples is a matter of
r fag.huggests that this existence can be established by mean-s.gLobjective-criteria.
71'he definitions mentioned contain several objective criteria. However, it appears

that these criteria are not as objective and easy to apply as they seem.
The numerical criterion appears to be a linguistic burden  of the term 'minority',

not in all cases leading to desirable results. The different categories such as
'linguistic', 'religious' and 'ethnic', named in the third criterion of
'distinctiveness', are often blurred in practice. Moreover, this criterion, since it
presents an outsider's view on what might constitute a minority or indigenous
people, might give a limited view. The-other_9b ectixe_criteria are not as neutral as
the-term_'objectix£'_ sugae ts, either.

In the first place, it is remarkale that none of the definitions mentioned attempt
to define minorities 'as such', as a separate entity. but define them as groups of
individuals, persons or members.76 However, a tendency to make an exception to
this individual approach can be discemed in the discussion concerning the
definition of indigenous peoples 7 which are currently taking place within the
framework ofthe Working Group on Indigenous Populations.

Moreover, the criterion of 'non-dominance' and the criterion of 'nationality' in
the definitions of Capotorti and Deschtnes reveal the underlying aim of defining a

74      On the function and importance of citizenship, see Kymlicka,  1996, p. 1 74ff.
75    HRC, General Comment No. 23 (50), sub 5.1 and 5.2.
76   Shaw, 1991, p. 34: apparently, the focus 'in international law relating to minorities is upon

the individual belonging to a relevant protected group, rather than the group itself'. On this
issue, see also the next Chapter.

77    An exception is the definition of Sanders, 1997. pp. 101-102. This definition argues that the
proper category to be defined is the group, not the individual members of the group.
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category of persons belonging to a minority group that needs protection, thus,
persons belonging to a non-dominant minority and possessing the nationality of the
state.  So far, the definition of Eide, 8 although the shortest of the three, seems to be
the most neutral, defining minorities independent from the context the definition
will be used in, and the purpose it will be used for.

 *31 THE EXISTENCE OF MINORITIES AND INDIGENOUS PEOPLES
1 ACCORDING TO SUBJECTIVE CRITERIA

»/ (..

Next to the described 'objective' criteria, theexistence of minorities and indigenous
peoples depends on several 'subjective' criteria, ie., criteria determining the way
minorities and indigenous peoples perceive and identify themselves. The
definitions mentioned contain several subjective elements which all-relate to the
will to exist as a separate entity. For this Chapter, which deals with legal capacity, a
concept constituting the link between the factual and legal existence of minorities,
the way minorities identify themselves might be even more important than the
objective criteria mentioned, «ich give only an outsider's definition of mj orities-

.and indigengus_peoplesr-
The PCIJ speaks of communities 'united by (...) identity of race, religion,

language and traditions in a sentiment of solidarity'.79 According to Capotorti, the
persons belonging to minorities 'show, if only implicitly, a sense of solidarity':0

"

Deschenes mentions the aspects of 'having a sense of solidarity with one another,
2'        motivated, if only implicitly, by a collective will to survive':1 Eide, finally, only

0     mentions that they 'share common characteristics of an ethnic, religious or
linguistic nature'. As far as indigenous and tribal peoples are concerned, Martinez
Cobo's description does not mention any similar subjective criterion, but ILO
Convention No. 169 refers  in its Article  1.2  to the subjective criterion  of self-
identification as indigenous or tribal.

As explained at the beginning of this Chapter, it is not my purpose to compare
all these definitions and to conclude which one is the 'best'. Instead, the different
subjective elements of existence mentioned, will be used in order to elaborate on
the concept of legal capacity. In the concept of legal capacity, a crucial role is
played by the subjective element of 'the will' of the entity in question. The different
elements as mentioned in the definitions are all connected by this basic prerequisite
of a 'will or wish to exist as a separate entity'. The following section will discuss

78       See also Sanders,  1997, pp. 101-102.
79    PCIJ, Ser. B, No. 17,1930, at pp. 19 and 21.
80   Capotorti, 1991, § 568.
81   Deschtnes, 1985, §181
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different ways in which the will of minorities and indigenous peoples can mani fest
itself, while section 8 will deal with the content ofthe will.

6.1. The Will to Exist as a Separate Entity

Without the will of the members of a group (to continue) to exist as a group and not
to be assimilated into the surrounding population, all further efforts to define and
protect the group are pointless. The wish of an entity to exist as such is a
fundamental requirement for its protection.82

One aspect of this subjective criterion is the existence ofcommon characteristics
of the members of the group, ie., of a unifying identity. This aspect is closely
linked with the above-mentioned objective criterion of distinctiveness. However,
whereas the latter primarily refers to distinctiveness from an, assumingly, objective        )
external point of view, as was illustrated by the cases ofLovelace and R.L.  et aL  v.
Canada, the requirement of unifying identity relates to a subjective internal
viewpoint, in other words, to self-identification as a minority or indigenous people.

In several documents, the criterion of self-identification has been discussed,
especially in relation to indigenous peoples. For example, according to Article 2.1
of ILO Convention No. 169, self-identification as indigenous or tribal is regarded
as 'a fundamental criterion for determining the groups to which the provisions of
the Convention apply'.

Martinez Cobo also concluded in his report that indigenous populations must be
recognised according to their''o» perception and conception of themselves in
relation to other groups. There -should not be any attempt to define them according
to the perception of others through the values of foreign societies or of the
dominant sections in such societies.83

In 1998, during  the 4 h session   of the Open-Ended Inter-Sessional Working               1
Group of the UN Commission on Human Rights on the Draft Declaration on the

. 1, .
Rights of Indigenous Peoples, indigenous representatives had the opportunity to
present their views. It appeared that, whereas some countries still had problems
with perceiving indigenous peoples as separate entities 'as such', 4 indigenous
peoples themselves unanimously emphasised the importance of collective rights in
the Draft Declaration and explained that 'their identity as peoples stems from their

82   ' Shaw, 1991, p. 27.
83 UN Doc. E/CN.4/Sub.2/1983/21/Add. 8, § 368. See also his description in § 379:

'Indigenous communities, peoples and nations are those which, having a historical continuity
with pre-invasion and pre-colonial societies that developed on their territories, consider
themselves distinct from other sectors of the societies now prevailing in those territories or
parts  of them.'

84   Urrutia, 1999, § 40; Gray, 1999, pp. 4 and 9: for instance, the United States and Japan stated
that they wanted 'indigenous peoples' replaced by 'persons belonging to indigenous groups'.
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sense of being collectivities'.85  At this meeting,   it  was the general impression  of

indigenous peoples' representatives and States' representatives, that the application
of the criterion of self-identification as 'indigenous people' did not, as could be
expected, pose an internal problem for the indigenous peoples themselves - on the
contrary, indigenous representatives maintained a single and consistent position
regarding the principles of the Declaration 6 - but that the fundamental principles
based on the criterion of self-identification as 'indigenous people' were problematic
to some States, such as the United States and Japan. 7 It must be noted, however,
that almost all other States were in favour of recognising these fundamental            
principles.

Whether the criterion of self-identification should apply in the same
fundamental way to minorities as well is still under discussion. According to Shaw,

[t]he criterion »f objective distinctiveness is essential for acceptance as a minority
under international  law.  if that were not to be the case and subjectivity given  its head,
a situation of complexity and confusion would undoubtedly arise as all kinds of
groups would seek the protection, such as it is, of international law. The sense of
community that is required is sufficient, and any move to making self-identification
'a fundamental criterion' of determination beyond the special case of indigenous

groups would prove counterproductive, as well as unjustified in law.
88

The background  of this view must probably be sought  in the  fear of States for a
call for self-determination and secession:9 It must be admitted that the fact that a

,  minority. or any other entity, considers itself distinct and different from the rest of

1'    | the world, whether this difference is objectively observable or not, influences the

1111-  0    1    t:'5: i:2:1'F rsimm  ,1,33"ov -Zntt2;;;2 It ,at o fiLI.'Mtidentification as a distinct people may result in.
As described, the Shuswap is an indigenous people in south-central British

Columbia which constitutes a single social, cultural, political, and linguistic
community distinct both from Euro-Canadians and from neighbouring indigenous
peoples. According to the communication they submitted, the Shuswap consider
themselves a distinct people and thus entitled to determine the form and
membership of their own economic, social, and political institutions, in accordance

85    Gray, 1999, p. 5.

86    Urrutia, 1999, § 19; Gray, 1999, p. 3
87       Urrutia,  1999,  §  40;  Gray,  1999, p.  11.
88    Shaw, 1991, pp. 41-42.
89    Shaw, 1991, pp. 42-43.
90 HRC Communication No. 358/1989.
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with Article  1.1  of the Covenant:' Unfortunately, the Committee did not shed new
light on the difficult question of the authors' claim of a violation of Article  1  of the
Covenant, but it recalled its constant jurisprudence that no claim for self-
determination may be brought under the Optional Protocol.92

The fear of States that the criterion of sel f-identification may lead to secessionist
claims of different minority groups was also expressed by Boutros-Ghali in his
Agenda for  Peacm 'Tbe United Nations ha$. 119t closed  its door.  Yet  if every ethnic, 1  1
religious or linguistic group Slaimed statehood, there would  be no limit  to J I
fragmentation, and peace, security and economic well-being  for all would become 1   l
even more difficult to achieve'.91

.Notwithstanding this fear, the criterion of self-identification remains, in my  i -view, a fundament21 criterion, also for minority groups. The existence of this  1 4
criterion i91qnsequence of the assertion that the existence of minorities is a  f t
question o(faq,1 Without the fulfilment  of this criterion,  i e., without these groups     '   C

I identifying TfiGnselves as distinct groups, any further effort to define and protect
these groups is in vain. Therefore, this criterion should be seen as a minimal,
tthough fundamental criterion.94

6.2.  Sense or Sentiment of Solidarity

What exactly constitutes this will to be a separate entity? As said, this question
does not focus:on,the will ofthe individual versus the.wHI.or interests of the group,

..... .  .91_but_onthe (SpSICM-vG  of_tb.e__group-_itself. The definitions mention a 'sense  or
sentiment Er=Tjairiy, motivated by a 'collective will to survive'. The sense of

91 Indigenous peoples existed   in the respective territories prior   to the settlement   by   some
groups which became dominant. Spokesmen for indigenous groups frequently advanced the
argument that where there has not been consent on their part to be incorporated into another
people, the indigenous group remains entitled to exercise its right to self-determination,
regardless of geography.  See also the Mikmaq case (No. 205/1986, Marshall v.  Canada): The
Mikmaqs submitted a petition against Canada to the Human Rights Committee, alleging a
violation of the right to self-determination. Canada rejected the Mikmaqs' complaint as
involving secessionism.

92  Ominayak v. Canada (No. 167/1984), paragraph 32.1; A.B. and Others v. /taly »to.
413/1990): it is constant jurisprudence that 'pursuant to Article  1  of the Optional Protocol,
the Committee may receive and consider communications only if they emanate from
individuals who claim that their individual rights have been violated by a State party to the
Optional Protocol. While all peoples have the right to self-determination and the right freely
to determine their political status, pursue their economic, social and cultural development
(and may, for their own ends, freely dispose of their natural wealth and resources) the
Committee has already decided that no claim for self-determination may be brought under
the Optional Protocol'. See also, the HRC General Comment No. 12.

93     Boutros-Ghali,  1995, p. 44, sub  17.
94    See for a different view Henrard 2000, pp. 43-45.
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-.

 'solidarity is a subjective criterion. This means that the sense of solidarity should
1 exist between the-Inembers of the group. In fact, it constitutes the 'glue'  of the
group as such.

Not the objective, external, distinctiveness is fundamental to the existence of a
  group as such, but rather the will to exist as a separate group, as expressed by a
I sense of solidarity between the members of the group. For instance, as the Human

. 1 -
Rights Committee decided in the case of Sandra Lovelace, she was a person

6 belonging to the Maliseet Indian n)iqprity in Canada, because she was born and
brought up at the reserve, had  kept fies with her community  and wished to maintain
these ties.95 The different viewpointsdn this case not only show the weight of the

; sense of solidarity, but also some of the tension between_.the subjecfjl=-and
11

objZi ve criteria, or, in other words, between the
interi l and/e temal

< I i entification of minorities and indigenous peoples
Although only members  of the group can feerand'< i  ili lier, a sentiment 61\.

solidarity exists between them, this solidarity might be visible from o'utside.
However, this evokes the question to what extent this soliddrity-should be Wsible
from outside in order to be a workable criterion. The answer to this question
depends on the role which recognition by other entities is considered to play in the
emergence of a new entity.

If recognition plays a -constitutive role, a positive declaration of this solidarity
will be required. This was, for instance, the case in the German-Polish agreement
on  Upper-Silesia,   of  1922. This Convention bestowed upon 'every national  the
right freely to declare according to his conscience and on his personal responsibility
that he does or does not belong to a racial, linguistic, or religious minority, and to
declare what is the language of a pupil or child for whose education he is legally
responsible'.96

However, in a view in which recognition is deemed of declaratory value, as is
the current approach to this issue, an 'jmplicit' sentiment of solidarity will suffka
This view reveals also some scepticisnioii-illrbehiV7our and motives of States as
far as minorities are concerned. Shaw motivates this approach by pointing out that

f        'it would be too easy for a State to so pressure a minority that its members felt
11 unable to make a positive declaration regarding the collective wish to survive as a
3 group'.97 In this approach, the question remains unanswered how to establish from
' outside whether this criterion has been fulfilled.

A third option is to deduce the fulfilment of subjective criteria, like a sentiment

1 of solidarity, from the fulfilment of the objective criteria. Capotorti, also depending
1

  on the idea that
the existence of minorities is a matter of fact and does not depend

95 HRC Communication No. 024/1977 (italics added, A.K.M.).
96      Rights  of Minorities  in  Upper  Silesia. PCIJ, Ser. A, No.15,1928, p. 354.
97    Shaw, 1991, p. 40. See also the opinion of the Yugoslav Government: Capotorti, 1991, § 37.
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11 on recognition by law or by other entities,98 suggests the subjective factor of the
sense of solidarity could be deduced from the objective existence of a group
possessing distinct ethnic, religious, or linguistic characteristics. As Capotorti
noticed, 'in countries where ethnic or linguistic groups have been officially
recognised as entities entitled to specific Elghts"-119 particular problem arises for
determining whether s-Ech_desim has bee fiilanifest€N, since the  fact of recognition
constitutes the official admission of the -existence of such groups, which is thus
established, and there is no further need to test it by invoking the subjective
criterion'.99

However, in cases in which States are not prepared to recognise their
minorities,      ithis criterion cannot be used to determine whether a minority group exists.In such      I

cases, the view that the subjective factor of the sense of solidarity can be deduced              8
from the objective existence of a group is even circular: as said, the objective         1
existence of a group depends on the wish to exist as a separate group as expressed     
by a sense of solidarity. However, there might be situations where the existence of   i
a group cannot be  mklishpd objecti-Yf]Y Z as a consequence of coercion by the    
State - but where the wish to exist as a separate group and the sense of solidarity   T    1
between the members of the group still exist. In such cases, waiting until the  I  ;existence of a religious, linguistic, or an ethnic group becomes objectively   f
determinable may take a long time, may lead to bloodshed. and might in some

cases    be in vain; it is only too easy for a State to so pressurise a minority that its members
lose the will and the sense of solidarity to fight for the preservation of its separate   1
identity. 100

This latter approach, in which the subjective criteria are implied by the objective
criteria, does not seem very appropriate, especially given the awareness of the
international community 'that the protection of national minorities is an essential
element of stability and democratic security'.'01 However, it is difficult to choose
among the three above-mentioned approaches, since their application is not only a
theoretical question and choice, but a reflection of the role played by external
recognition, which is a historical fact. The difference between the first two options
in particular shows this changed role of recognition over time. The third option,
since it emphasises the role of the objective criteria, seems to advance the role of
external recognition.

/:  ,      r,  i
4  .'r r' '  r. - ,    f'    r. i i.-/ C .: ,

--,  .-       -  -   1. -'.1, '.            1/. 1e..   U,  , -

98   Capotorti, 1991, §§ 61,570.
99   Capotorti, 1991, § 571.
loo  Capotorti, 1991, §§ 571- 573.
101   Vienna Declaration. 9 October 1993.
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'  7. BALANCING BETWEEN OBJECTIVE AND SUBJECTIVE CRITERIA

Above, the existence of minorities and indigenous peoples has been described
according to 'objective' and 'subjective' criteria.'02 This distinction, however,
turned out to be less clear than it seems, as the different characteristics are
inextricably connected with each other.'03 Factual existence means existence
according to objective as well as subjective criteria. However, the relation between
the objective and subjective criteria is a complicated one.

The wish of an entity to exist as such is a fundamental requirement; without the
fulfilment of the subjective criteria, the protection of a specific group becomes
pointless. However, exclusive emphasis on the subjective criteria leads to an
'internal view'. The application of the subjective criterion of self-identification in
particular, might contain the danger of 'taking subjectivity too far', which could
lead to a situation in which 'there would be no limits to fragmentation':04

p
In some cases, it is difficult for the international community involved in the

  protection
of minorities and indigenous peoples to discern whether the subjective

criteria havibeen-fulfilled. In such cases, one often must resort to phenomena
*liich are more 'objectively' observable. However, a consequence ofthis approach
is that factual existence is often equated with existence according to the 'objective'
criteria. However, emphasis on the role of the objective criteria leads to an external
view, which leaves the State a large degree of discretion in defining who belongs to
a minority in its territory. Besides, an approach according to which the fulfilment of
the subjective criteria can be deduced from the presence of the objective criteria
also contains this danger of leaving the State too much discretion.

However, the role of the State cannot be completely ignored;  it  is the same State
which is needed to take protective measures and formulate legislation in order to
protect specific groups. Here, once again the paradox can be referred to that the
entity in many cases posing the greatest danger to minorities and indigenous
peoples is the entity on which they depend for their protection.

The dilemma between objective and subjective criteria is caused by the fact that
individual States as well as the international community need to know, in order to
take positive and protective measures and to formulate legislation, that a group

c considers itself different and has the wish to preserve this distinct identity. Thus,

the problem raised by the subjective criteria does not concern their legitimacy, but
rather the way in which  it can be established whether they have beerrfulfilled.-

So far, the fpcus has been on the factual existence ofminorities and indigenous
peoples. This factual existencel appeared to contain subjective and objective  

...                                                                                                              - ..ill ----i-- i

102    A distinction often  used in literature dealing  with the issue  of the definition of 'minorities'
See, for instance, Capotorti, 1991, §§ 565-567.

103   Martinez Cobo, 1983, § 21; Shaw, 1991, p. 42.
104   Shaw, 1991, p. 41; Boutros-Ghali.  1995, p. 44, sub 17.
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elements which, depending on which approach is applied, relate to each other in a
,   1 more or

less balanced wanoted at the beginnmofthis Chapter, although an
  ,  entity may have a fagtual existence without a Fgal existfrae, the lack of legal

f :    existence may in the end affect factual existence. ·Ilie foffowing part of this Chapter
1

will describe how minorities and indigenous peoples transform from factually
1

  fT
existing entities to entities with a legal capacity. This process starts with their         f

  aspiration to exist as a separate entity and the grounds for this separate identity.    1 5,./(1
1'1   ' .   .1  ,     1 1-1 1.

8.  THE CONTENT OF THE WILL     l    /- .       »      ,       .,      I

\./

In the previous sections, several aspects of the factual existence of minorities and   1.l '  r  .  41
indigenous peoples have been discussed.  One of these aspects concerned «wiR of   ,    : 1 " '  "'
these groups to exist  as a separate entity. This section will focus  on the gontent  of    .1.-1 /7  5,    .
this will. .,

The definitions of minorities and indigenous peoples provide some guidelines.
The PC[J mentions 'a view to preserving their traditions, maintaining their form of
worship, ensuring the instruction and upbringing of their children in accordance
with the spirit and traditions of their race and rendering mutual assistance to each
other'.'05 According to Capotorti, this will is 'directed towards preserving their
culture, traditions, religion or language'.'06 Deschdnes notes that their  'aim  is  to
achieve equality with the majority in fact and in law'.'07 Martinez Cobo mentions,
in relation to indigenous peoples, that 'they are determined to preserve, develop and
transmit to future generations their ancestral territories, and their ethnic identity, as
the basis lof their--conlinMEd existence as peoples in accordance with. their- own
cultural patterns, social institutions-andlegal systems'.'08 And, also in relation to
indigenous peoples, ILO Convention No. 169, Article 1 sub (b), mentions the fact
that they 'irrespective of their legal status, retain some or all of their own social,
economic, cultural and political status'.

In general, two different aims can be distinguished. First, the will to preserve
their culture, traditions, religion or language and, second, the will to achieve
equality with the majority in fact and in law.

8.1.  Preservation of Culture, Traditions, Religion, or Language

For minorities and indigenous peoples, their culture - in the broadest sense of this
term implying language, traditions, and religion - So it-u-tes  the essence-9f_th-eir...-.
existence  as a separate entity. This means  that  the  will to continue t6- exist  as  an

-i--

105   PCIJ, Ser. B, No.  17,1930, pp.  19 and 2 1.
106  Capotorti, 1991, § 568.
107  Desch6nes, 1985, §181
108  Martinez Cobo, 1983, § 379.
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entity implies the preservation of their culture. This aim is mentioned in most
definitions and documents concerning minorities and indigenous peoples, and most
cases involving minorities and indigenous peoples deal with issues related to this
aim.

Article 27 ICCPR'o, in particular can be seen as a legal recognition of the wish
of minorities to preserve their culture, religion, and language. Although relating to

the  individual as the bearer of rights, this Article has the potential of surpassing the
strict individual focus. In a dissenting opinion to the cases of Ballantine,110

Davidson and Mcintyre;" Ndiaye characterised the rights in this Article as
recognising

respect of individuals for their own sake, but also and above all for the survival of the
minority as an entity. Indeed, the existence of minorities such as those defined in
Article 27 cannot be imagined after the disappearance of the single element which
constitutes them, namely, their ethnic character, religion or, lastly, language. The
rationale of Article 27 is the preservation of the three minorities referred to, and not
the protection of the rights enunciated therein, merely  for the sake of protection.

The aim to preserve their culture is the rationale behind the will  of a minority group

to exist as a separate entity. But what constitutes this minority or indigenous
culture, and to what extent should it be protected? The following cases of the HRC
have shed some light on these questions related with the notion of 'culture' as
mentioned in Article 27 ICCPR.

8.1.1.      What  is a  'Minority Culture '?

What constitutes the 'culture' of a minority or indigenous people? In the case of
Ominayak and the Lubicon Lake Band v. Canada, the HRC shed some light on this
question by recognising that economic activities, including fishing and hunting,
were  part of the  way  of life and the cultural tradition of the Lubicon  Lake  Band.112

In another case, of Ivan Kitok v. Sweden, the question was whether traditional
economic activities and ways of living, such as reindeer breeding, may fall under
the   scope of Article 27 ICCPR, ie., under the right to enjoy one's culture   in
community with others. The HRC stated that such economic activities may fall
under the protection  of this Article  'when the culture  of a group  and the activity  is
an essential element of its cultural traditions'. 113

109 See Chapter 1, section 5.1, footnote 64.
110  About theformof Article 27 ICCPR, see the next Chapter.
111 HRC Communication Nos. 359/1989 and 358/1989.
112 HRC Communication No. 167/1984.
1 13 HRC Communication No. 197/1985.
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To what extent does culture   have   to be 'traditional'? This issue   has   been
addressed in communication Sara et al. v. Finland."4 The authors, reindeer
breeders of Sami ethnic origin, complained about a passage of the

' Wilderness Act'
of the Finnish Parliament. According to the authors, this passage of the Act would,
inter alia, authorise logging within areas used by the authors for reindeer
husbandry, which would constitute a serious interference with their rights under
Article 27 of the Covenant, in particular the right to enjoy their own culture.

Interesting is the response of the State party according to which

the concept of culture in the sense of Article 27 provides for a certain degree of
protection of the traditional means of livelihood for national minorities and can be
deemed to cover livelihood and other conditions in so far as they are essential for the
culture and necessary for its survival. The Sami culture is closely linked with
traditional reindeer husbandry. For the purposes of (...) Article 27 (...) it must be
established, however, (...) whether the minority practices its livelihood in the
traditional manner intended in the article. As Sami reindeer husbandry has evolved
over time, the link with the natural economy of old Sami tradition has been blurred;
reindeer husbandry is increasingly practised  with  help of modern technology, e g
snow scooters and modern slaughterhouses. Thus, modern reindeer husbandry
managed by herdsmen's committees leaves little room for individual, self-employed,
herdsmen.

The authors replied that

many indigenous peoples in the world have, over time and due to governmental
policies, lost the possibility to enjoy their culture and carry out economic activities in
accordance with their traditions. Far from diminishing the obligations of States
parties under Article 27, such trends should give more impetus to their observance.
While Finnish Sami  have not been able to maintain all traditional methods of reindeer
herding, their practice still is a distinct Sami form of reindeer herding, carried out in
community with other members of the group and under circumstances prescribed by
the natural habitat. Snow scooters have not destroyed this form of nomadic reindeer
herding.

Unfortunately, the Committee declared this case inadmissible on the ground of non-
exhaustion of domestic remedies and did not give its opinion on the merits of the

115case. However, in the first Lansman et al. v. Finland case    the HRC dealt with the
same question and gave its opinion on this issue.

In this case, the authors affirmed that the village of Angeli  is the only remaining
area in Finland with a homogenous and solid Sami population. They complained
that the quarrying of stone on the flank of the Etelii-Riutusvaara mountain and its

114 HRC Communication No. 431/1990.
115 HRC Communication No. 511/1992.
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transportation through their reindeer herding territory would violate their rights
under Article 27 of the Covenant, in particular their right to enjoy their own culture,
which has traditionally been and remains essentially based on reindeer husbandry.

According to the Committee, it is undisputed that the authors are members of a
minority within the meaning of Article 27 and as such have the right to enjoy their
own culture; it is further undisputed that reindeer husbandry is an essential element
of their culture. In this context, the Committee recalled that economic activities
may come within the ambit of Article 27 if they are an essential element of the
culture of an ethnic community. The Committee also stated that 'the right to enjoy
one's culture cannot be determined in abstracto but has to be placed in context'. In
this connection, the Committee observed that Article 27 does not only protect
traditional means of livelihood of national minorities. The authors may have
adapted their methods of reindeer herding over the years and practise it with the
help of modern technology, but these changes do not prevent them from invoking
Article 27 ofthe Covenant.

Thus, according to the HRC, culture as referred to in Article 27 ICCPR is not a
fixed notion, confined  to its 'traditional'  form.  On the contrary, this interpretation
of the HRC opens the door to a 'dynamic' interpretation of the notion of'culture',
amendable by new developments. What constitutes a minority culture, in this view,
is not determined by external actors, such as the State, but by its perception of the
minority in question. The outcome in the first Lunsman et al. v. Finland case, to a
certain extent, meets the criticism of some scholars concerning the 'conserving' and
therefore 'suffocating' effect the protection of a specific culture might have for the
individual members of the group.

116

8.1.2.   To What Extent Should a Minority Culture be Protected?

Another aspect closely linked with the notion of 'culture' is the extent to which it
should be protected and at what cost. According to the HRC, in the above-
mentioned, first Lansman et al. v. Finland case,

a State may understandably wish to encourage development or allow economic
activity by enterprises. The scope of its freedom to do so is not to be assessed by
reference to a margin of appreciation, but by reference to the obligations it has
undertaken in Article 27. Article 27 requires that a member of a minority shall not be
denied his right to enjoy his culture. Thus, measures whose impact amounts to a
denial of the right will not be compatible with the obligations under Article 27.

116 Waldron, J., 'The Cosmopolitan Alternative'. in: Kymlicka (ed.), 1995, pp. 99-102;
Galenkamp, 1995, pp. 173-174: Van der Burg, W., 'Reflections on Collective Rights and
State Sovereignty', in: Van Willigenburg.et al.,  1995, pp 239-240.
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However, the HRC added,

measures that have a certain limited impact on the way of life of persons belonging to
a minority will not necessarily amount to a denial of the right under Article 27. The
question that therefore arises in this case is whether the impact of the quarrying on
Mount Riutusvaara is so substantial that it does effectively deny to the authors the
right to enjoy their cultural rights in that region. The Committee recalls paragraph 7
of its General Comment on Article 27, according to which minorities or indigenous

groups have a right to the protection of traditional activities such as hunting, fishing
or, as in the instant case, reindeer husbandry, and that measures must be taken 'to
ensure the effective participation of members of minority communities in decisions
which affect them'. Against this background, the Committee concluded    that
quarrying on the slopes of Mt. Riutusvaara, in the amount that has already taken

place, does not constitute a denial of the authors' right, under Article 27, to enjoy
their own culture. It notes in particular that the interests of the Muotkatunturi
Herdsmens' Committee and of the authors were considered during the proceedings
leading to the delivery ofthe quarrying permit, that the authors were consulted during
the proceedings, and that reindeer herding in the area does not appear to have been
adversely affected by such quarrying as has occurred.t 17

The second Lansman v. Finland case, the logging of forests in an area118

covering approximately 3,000 hectares of the area of the Muotkatunturi
Herdsmen's, raised similar questions. There the Committee also concluded that the
facts do not reveal a violation of the rights of the authors under Article 27 ICCPR,
but added that 'though different activities in themselves may not constitute a
violation  of this article, such activities, taken together, may erode the rights of Sami
people to enjoy their own culture'.

A case of the European Commission of Human Rights will serve as a final

illustration ofthe value the preservation of a minority culture has in 'real' economic
life. In the case G. and E v. Nonv«v,"9 the Commission stated that the Convention
does not recognise specific rights for minorities, but that a minority's life style may,
in principle, fall under the protection of private life, family life or the home. The
submersion, though. of a very small area of land because of the construction of a
hydroelectric plant, in a vast region populated by shepherds, hunters, and
fishermen, does not constitute an interference with the population's private life. The
Commission added that, even if there were interference, it would be justified as
being necessary, particularly for the economic well-being of the country.

The above-mentioned cases show that, in practice, the protection of a specific
minority culture may be balanced against considerations of an economic nature. An
interesting development is that in the two cases before the HRC, the extent to

117 HRC Communication No. 511/1992.
118 HRC Communication No. 671/1995.
119  Application Nos. 9278/81 & 9415/81.
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which the minority in question has been consulted during the economic activities
affecting them is also taken into account. 120

On the one hand, this element of consultation, which might seem obvious in
every other context, implies a certain influence and shared responsibility
concerning the results. On the other hand, in the context of minorities and
indigenous peoples, it means a recognition of the role their voice and interests
could play in matters affecting their culture. The recognition of this role forms a
link with the next section, which will deal with the aspiration of minorities and
indigenous peoples to achieve equality in law and in fact and with the importance
of minority institutions and organisations.

8.2.  To Achieve Equality with the Majority in Law and in Fact

While the aim to preserve their culture has more to do with the substance ofths,will

of minorities and indigenous peoples to exist as a separate entity, their aspiration to
attain equality in law and in fact is a more procedural aim, directed at the
realisation of their will. In fact, only Desch6nes' definition mentions the aim of
minorities to achieve equality with the majority in law and in fact.12' With these
words, he refers to the Minority Schools in Albania case of the Permanent Court of
International Justice. 122

8.2.1. History

In  1935,  the Court dealt in the Minority Schools in Albania case:23 This case is a
classical example of the questions raised by the notion of 'equality'  in a context of
minority protection. Not only the decision of the Court, but also the facts of this
case are still typical of the discussions raised by the issue of minority protection in
general and special measures for minorities in particular.

Before it was admitted to the League of Nations, the Albanian government
stated, in a Declaration of 2 October  1921, that

Albanian nationals who belong to racial, religious or linguistic minorities will enjoy
the same treatment and security in law and in fact as other Albanian nationals. In

120   See, for instance, the position of the Bageli in Cameroon and their communication with the
members of the expert team appointed by Exxon concerning the implementation of the
Indigenous Peoples  Plan.  This Plan is meant to mitigate the consequences of the construction
of oil pipelines through the lands where the Bageli live. However, it appears that very one-
sided information as to these consequences has been provided to the Bageli. See Indigo,
July-August 1999. pp. 14-15.

121  Deschtnes, 1985, §181.
122   Also see Shaw,  1991, pp. 40-41.
123  PCIJ, Ser. A/B No. 64,1935.
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particular they shall have an equal right to maintain, manage, and control at their own
expense or to establish in the future, charitable. religious and social institutions,
schools and other educational establishments, with the right to use their own
language and to exercise their religion freely therein.124

However, in  1933 the Albanian National Assembly modified Articles 206 and 207
of the Albanian Constitution which permitted the setting up of private schools.
Henceforth these Articles provided as follows:

Instruction and education of Albanian subjects are reserved to the State and will be
given in State schools. Primary education is compulsory for all Albanian nationals
and will be given free of charge. Private schools of all categories at present in
operation will be closed.

Following this enactment, a number of petitions were presented to the Council of
the League of Nations alleging that the new provisions of the Constitution were
contrary to the Declaration. In January  1935, the Council  of the League adopted a
resolution requesting the PClJ to give an opinion on the question 'whether, regard

being had to the above-mentioned Declaration of October 2,  1921, as a whole, the
Albanian Government is justified in its plea that, as the abolition of private schools
in Albania constitutes a general measure applicable to the majority as well as to the
minority, it is in conformity with the letter and the spirit of the stipulations laid
down in the Declaration'.

The contention of the Albanian Government was that the above-mentioned
clause imposed no other obligation upon it, in educational matters, than to grant to
its nationals belonging to racial, religious, or linguistic minorities a right equal to
that possessed by other Albanian nationals. Once the latter have ceased to be
entitled to have private schools, the former cannot claim to have them either.
Further, it was argued, any interpretation which would compel Albania to respect
the private minority schools would create a privilege in favour of the minority and
run counter to the essential  idea of the law governing minorities. Moreover, as the
minority regime is an extraordinary law, the text in question should, in case of
doubt, be constructed in the manner most favourable to the sovereignty of the
Albanian State.

In turn, the Greek Government pointed out that 'the application of the same
regime to a majority as to a minority, whose needs are quite different, 15 would only
create an apparent equality, whereas the Albanian Declaration, consistently with
ordinary minority law, was designed to ensure a genuine and effective equality, not
merely a formal equality'.

124    Article 5  §  1,  Declaration of 2 October  1921, quoted  in the Minority Schools in Albania case.

125 Emphasis added, A.K.M.
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According to the Court, the question is what is meant by 'the same treatment
and  security  in  law  and  in  fact'. The Court admitted  that  'it is perhaps  not  easy  to
define the distinction between the notions of equality in fact and equality in law;
nevertheless, it may be said that the former notion excludes the idea of a merely
formal equality'. To illustrate this, the Court referred to an earlier case of 1923, the
German Settlers in Poland case, in which it had stated that 'equality in law

126

precludes discrimination of any kind; whereas equality in fact may involve the
necessity of different treatment in order to attain a result which establishes an
equilibrium between different situations'.

Subsequently, the Court explained the object of the Minority System, in a
passage which has become famous amongst scholars writing about minorities.

The idea underlying the treaties for the protection of minorities is to secure for
certain elements incorporated in a State, the population of which differs from them  in
race, language or religion, the possibility of living peaceably alongside that
population and cooperating amicably with it, while at the same time preserving the
characteristics which distinguish them from the majority, and satisfying the ensuing
special needs. In order to attain  this  obj ect, two things were regarded as particularly
necessary, and have formed the subject of provisions in these treaties.
The first is to ensure that nationals belonging to racial, religious or linguistic
minorities shall be placed in every respect on a footing of perfect equality with the
other nationals ofthe State. The second is to ensure for the minority elements suitable
means for the preservation of their racial peculiarities, their traditions and their
national characteristics.
These two requirements are indeed closely interlocked, for there would be no true
equality between a majority and a minority if the latter were deprived of its own
institutions and were consequently compelled to renounce that which constitutes the
very essence of its being as a minority. 127

'Equality', 'genuine and effective equality', 'the same treatment in law and in fact',
'different treatment in order to attain a result which establishes an equilibrium
between different situations', 'preserving the characteristics which distinguish them
from the majority and satisfying the ensuing special needs', 'suitable means for the
preservation of the racial peculiarities, their traditions and their national
characteristics', 'own institutions'.  Step  by  step it becomes clearer what is meant by
the term 'equality'. Finally, while explaining the meaning of the words 'in
particular' between the first and second sentences of the Declaration, the Court
concluded that the second sentence

envisages a particularly important illustration of the application of the principle of
identical treatment in law and in fact that is stipulated in the first sentence of the

\26 German Settlers in Poland. PCIJ, Ser. B, No. 6,1923.
127   Minority Schools in Albania, PCIJ. Ser. A/B No. 64,1935, p. 17.
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paragraph. For the institutions mentioned in the second sentence are indispensable to
enable the minority to enjoy the same treatment as the majority. not only in law but
also in fact. The abolition of these institutions, which alone can satisfy the special
requirements of the minority groups, and their replacement by government
institutions, would destroy this equality of treatment, for its effect would be to
deprive the minority of the institutions appropriate to its needs, whereas the majority
would continue to have them supplied in the institutions created by the State.

Thus, in the Minority Schools in Albania case the PCIJ dealt with the meaning of
the term 'equality', and concluded that it has a dual aspect: 'Equality in law
precludes discrimination of any kind, whereas equality in fact may involve the
necessity of different treatment in order to attain a result which establishes an
equilibrium between different situations. There would thus be no true equality
unless minorities were enabled to sustain those characteristics that defined them as
minorities'.

These cases  of  1923  and 1935 might  seem to be outdated,  but  in  fact, the issue
they deal with appears to be still relevant to our times. especially on a political
level. For instance, during  the 1998 session  of the Open-Ended Inter-Sessional
Working Group of the UN Commission on Human Rights on the Draft Declaration
on the Rights of Indigenous Peoples, Article   17  of the Draft Declaration  was
discussed, which says that indigenous peoples have the right to establish their own
media in their own languages, and have the right to equal access to all forms of
non-indigenous media. It appeared that several State representatives had difficulties
with accepting the meaning of 'equality' in its full sense; they wanted this text to
recognise the right  'on the same basis as other members of the national society'  and
that the right to equal access to non-indigenous media be replaced by an 'equal
right of access'. Indigenous peoples' representatives rightly interpreted the first
proposed amendment as precluding the possibility of positive discrimination which
might be necessary in some context while the second proposal was considered to
weaken the article by no longer guaranteeing the access on an equal basis but,
instead, a right which no longer is specifically indigenous.

128

8.2.2.   Present Legal Practice

In present legal practice, though, the application of the difference between 'equality
in law' and 'equality in law and in fact' as far as minority protection is concerned,
appears to be less obvious than it used to be at the time of the League of Nations.

For instance, the case law of the former European Commission of Human Rights
and the European Court of Human Rights in Strasbourg shows a limited approach.
The European Convention on Human Rights (ECHR) does not contain articles

128  Gray, 1999, p. 10.
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dealing specifically with minorities.'29 However, association with a national
minority is one of several grounds on which discrimination is prohibited, and
therefore cases which are brought under Article14  ECHR - the non-discrimination
Article - may be relevant.

However, Article  14  can  only be invoked in connection with another article  of
the Convention:30 For instance, in the case X v. Austria,13' the Commission stated
that 'the Convention does not provide for any rights of a linguistic minority as
such, and the protection of individual members of such a minority is limited to the
right not to be discriminated in the enjoyment of the Convention rights on the
ground of their belonging to the minority. As in the present case there is no other
Convention right at issue, the question of discrimination cannot arise'.

In contrast to the ECHR, the ICCPR does contain a specific minority article, viz.
Article 27. So far the HRC has judged only rarely that a person can be qualified as
belonging to a minority in the sense of Article 27, or that a person can invoke the
rights mentioned in this Article or claim any special treatment.132 In most cases,
also in the cases of the English-speaking population of Quebec in Ballantine,
Davidson. and Mcintyre, 33 the authors claim that their right under Article 26
ICCPR  has been violated, i. e., their right to equality before the  law. In these cases,
the Government of Quebec contended that the prohibition to use commercial
advertising outdoors in other than the French language is a general measure
applicable to all those engaged in trade, regardless of their language. The
Committee noted that this prohibition applies to French speakers as well as English
speakers, so that French-speaking persons wishing to advertise in English, in order
to reach those of their clientele who speak English, may not do so. Accordingly, the
Committee found that the authors had not been discriminated against on the ground
of their language, and concluded that there had been no violation of Article 26 of
the Covenant. 134

129 For instance, see G. and E. v. Norway, Application Nos. 9278/81 & 9415/81: 'The
Convention does not recognise specific rights for minorities.'

130    Gilbert, G.,Jurisprudence  of the  European  Court  and  Commission  of Human  Rights  in   1999
and Minority Groups, E/CN.4/Sub.2/AC.5/2000/CRP. 1, §§ 3-5.

131   Application No. 8142/78.
132 For instance in the cases: Sandra Lovelace v. Canada (No. 024/1977), Ominayak and the

Lubicon Lake Band v. Canada (No. 167/1984), Kitok v. Sweden (No. 197/1985).
133 HRC Communication No. 359/1989 and No. 358/1989. For a comparable case with the same

outcome. see the case of Allan Singer v.  Canada (No. 455/1991).
134   In a dissenting opinion, Ndiaye criticised this solution of the Committee. According to him,

the Committee should have solved this case by declaring Article 27 applicable, at the same
time applying the limitations embodied in Article 19, paragraph 3 (a) and (b). concerning the
freedom of expression. These limitations are applicable to the situation of the French-
speaking minority in Canada.
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More than 50 years later, the reasoning of the Government of Quebec and the
HRC is similar to the arguments brought forward by the Albanian Government in
the Minority Schools in Albania case.

135

The ICCPR, in contrast to the ECHR,136 in principle has a greater capacity to
offer protection specifically to minority groups. However, for various reasons, such
as the lack of a definition of 'minority', the application of this Article is rather
exceptional. Claimants considering themselves a minority often invoke general
non-discrimination provisions like Article 26 ICCPR. It can be concluded that the
ICCPR contains a broad 'equality' provision, but that, in the end, most cases are
dealt with under the general non-discrimination standard of 'equality before the
law'.

8.3. Conclusion

Most definitions and cases do not mention the aim ofachieving 'equality in law and
in   fact',   but   the   aim of preserving minority or indigenous cultures, traditions,
religions or languages. The two aims are linked, but they are not identical. While
attaining 'equality in law and in fact' is a procedural aim, directed at the realisation
of the will of minorities or indigenous peoples, the aim of preserving their culture
rather concerns the substance, the content of their will. Factual equality, special
measures, and minority organisations and institutions are essential to the
preservation of a culture.

Although an old issue, the discussion concerning the notion of 'equality' and,
especially, its interpretation in the context of minority protection as implying
'equality in law and in fact', is not outdated. The somewhat cryptic words 'equality
in fact' have not lost their meaning, but are actually interpreted as implying special,
legal, or financial means and institutions for minorities. Probably because of these

implications, recent case law only rarely applies the notion of 'equality' in this
broad sense, but uses the notions of 'non-discrimination' and 'equality before the
law' instead.

The wish of minorities to achieve equality 'in law'  as well as- n fact' can be

=:t,sutes,ar irss,te'tet:'l:5.tz's :n" towards It al existence, and as -ch,  t
9.  EXPRESSION OF THE WILL: REPRESENTATION

:--    i../-
The mere existence  of 'A willjof minorities and indigenous peoples to exist  as  an
entity and to prescettairi essential characteristics for future generations is not
enough for its realisation. The importance of organisations and institutions for the
preservation of a culture was already recognised, as described, in the Minority

135  PCIJ. Ser. A/B No. 64,1935.
136  Gilbert, 2000, §§ 2 and 3

103



Chapter III

Schools in Albania case. Also in more recent literature, authors have arrived at
1
similar conclusions. According to the ACM, for instance,  'if a community, whether

;
indigenous or otherwise,  is to realise its aspirations and ideals, it needs

I intermediary structures to bridge the gap between the community and State bodies
and international organisations'.137

There are several steps between the exiStence of a will and the emergence ofan_
inteimediary structure aiming at the realisation of this will. The will of an
individual has to be transposed into a more general 'will of a group'. Further, there
are an internal and an external aspect to representation which has to be taken into
account.

To facilitate this process of transposition or 'translation' of the individual will
into a more collective will, several mechanisms have been developed in practice,
ranging from direct democracy in which the will of every individual is directly
expressed, to semi-dictatorial systems in which the individual will of the citizens
can hardly be expressed.

The possibility of direct democracy seems an ideal option: it enables every
individual to express his or her view and to influence decision-making in a direct
way. Many consider direct democracy as the only 'real' democracy, 'because no
person can stand for another in the specificity of [his or] her experience and
interests'. 138

Unfortunately, it appears that the system of direct democracy can only work in
very small communities. In larger communities, a form of representation is needed
in order to express the will of individual human beings. However, representation
gives rise to the problem, as described by Young, 'ofthe one and the many', which
means that 'it is not possible for one person to stand for many people, to speak and
act as they would'.1,9 According to Young, 'it is impossible to find the essential
attributes of constituents, the single common interest that overrides the diversity of
their other interests, experiences, and opinions. Representation understood in this
way is impossible'. 140

137 ACM Report No. 16, pp. 22-23.
138   Young, I.M., 'Deferring Group Representation', in: I. Shapiro, W. Kymlicka (eds), Ethnicity

and Group Rights, New York University Press, New York/London, 1997, p. 355.
139  Young, 1997, p. 355. See Staat, W., 'Group Representation', in: Current  Legal Theory, Vol.

XV, No. 2,1997, pp. 35-36 and 40, who notes that there is a certain distance between the
represented and the representative. This distance remains because the represented and the

r (    representatives  are  not  the  same. He refers to Kymlicka:  the very existence of group

  i decided on the possibility of according groups special rights without endangering the
representation rights makes clear that the political practice of democracies has already

, stability ofthe State.

140 Young, 1997, p. 355. Also see Pitkin, H.F.,The Concept of Representation, University of
California Press, Berkeley/Los Angeles/London,    1972,    p.    208.    Should the group's
representative share the characteristics of the group? Kymlicka, 1996, p.  144, and Staat,
1997, pp. 40-41, refer to Pitkin's idea of 'descriptive representation' in which both the
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  Nevertheless, she concludes that representation is both necessary and
 lesirable:41 Would there be an alternative to this mirror or descriptive
representation? According to Young, 'since systems of political representation
cannot represent individuals in their individuality, they should rather represent

)
aspects of a person's life experience, identity, or activity where she or he has
affinity with others'.142 This latter approach seems the most appropriate in a context
of representation of minority groups and indigenous peoples, as will be explained
in the next two sections.

9.1. Common Interests

There are different modes through which a person can be represented, but in the
case of minorities and indigenous peoples, the representation of interests seems the

most appropriate mode. In practice, the common interests of individuals143

belonging to minorities or indigenous peoples lies in their survival and in the
preservation of their cultural identity,144 so, in non-violation of those rights which

--/
are crucial to their physical and cultural existence.

The observalion that common interests are able to unite people from completely
di&erenicultures can be illustrated by a recent Minority Rights Group (MRG) "
Report on the Forests and Indigenous Peoples of Asia. This Report describes the
situation of the people inhabiting the forests of the Asia-Pacific from Pakistan to
the islands ofthe Pacific, whose

represented and the representatives have the same characteristics. The rationale behind this
view is that members of one group cannot understand the needs of another group, and hence
cannot protect the latter's interests ( Pitkin, 1972, Chapter 4). Staat: 'The problem   is   that
those who share certain characteristics do not necessarily act of behal f of the same interests.
Descriptive representation  dog not guarantee the representation of interests.' According  to

Kymlicka, Young. and Staat,'tile general   idea of mirror (descriptive) representation  is
untenable.

141  *8i,i®1997, p. 352.
142  Young, 1997, p. 362.
143    Pitkin also suggests this alternative: the uncertainty   that a group   will not necessarily   be

protected by persons who share descriptive characteristics with that group has been
countered since representation is focused on that what really counts: interests. What will be
represented  is  not some descriptive characteristic, but rather the interest of the group (Staat,
1997, pp. 42-43). Pitkin, 1972, pp. 116, 154-155: 'The substance of the activity of
representing seems to consist in promoting the interests of the represented, in a context
where the latter is conceived of as capable of action and judgment,  but  in  such  a way  that he
does not object to what is done in his name.'

144  MRG Report. 1999 p. 24: 'Indigenous peoples' resistance to some outside interventions has
given in many cases the false impression that these are static and conservative societies,
opposed to all change. But this is simply another pretext for outsiders to intervene in
indigenous peoples' lives "for their own good". The reality is that indigenous peoples are
seeking change, on their own terms, at their own pace and under their own control.'
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common experience of land loss, human rights abuse and economic and cultural
impoverishment has brought many of these peoples to realize that despite their
diversity and differences they share a common struggle. In the face of powerful
outside interests, many of these peoples are linking up to create new institutions -
local, national and international networks - through which they can better project
their demands and influence decisions that affect them. 145

For instance, on the national level, as the Report states, the indigenous peoples of
Malaysia organise workshops to bring together indigenous representatives from the
different States to learn from each other's experiences and to share resources. In
1996, the Indigenous Peoples' Network was established in Malaysia, to unite these
many voices and to strengthen the collective action, especially in seeking dialogue
and cooperation with the government. 146

However, in this context, it must be borne in mind that the determmation Of
common interests and organisation into national or international interejt groups:          may be a long process. One of the hampering factors is that indigenous peofiies
themselves are often difficult to reach. In Bangladesh, for instance, - to take
another example from the MRG Report - most indigenous communities come from
very poor and marginalised groups that have little access to education and other
basic resources. Most also live in relatively inaccessible areas. This means that very
little information about their problems reaches the higher levels of government and
the media and that, vice versa, these peoples obtain no information on forestry
policies or on th6 rights of indigenous peoples in general. Moreover, litigation on
behalf of the indigenous peoples has also been limited because of the affected
peoples' lack of confidence in the legal process.147

+ 4'.      -

9.2. Do Interests Preexist Representation?

Now the question arises whether these common interests can exist independently
from representation. Young argues that

a structural social group   does not exist   as a unity prior   to the mo 11_ of _-
.mpmlentation. with a clear set of interests and opinions with which it authorizes the
representatives' action. Rather, the very mechanism of authorizing a representative
activates members of the social group to discuss with one_another their perspective
on issues, and perhaps to formulate positions. Representing a social group consists
primarily in representing the 0erspe9tive mdmbers of the group have derived from
their structured social positioninrw

145 MRG Report. 1999, p. 4.
146    MRG  Report   1999, pp.  12 and 26.                                                                                                                     v
147 MRG Report, 1999, p. 23.
148  Young, 1997. p. 369.
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However, according to Pitkin, interests can preexist representation and group
interests can exist even before the group is formed and organised:49 Staat
reconciles these two extreme views by pointing out that the determination of what
these preexisting interests are can be quite controversial. According to him, the
alternative  to  mirror,representat n is reflexive representation, which means  that

political representation and interests or identities are mutually dependent. In order
to illustrate this, he asks: 66.

What is the identity of Islamic Turks?" without

representing that identity. Our answer will be a representation of that identity, for
identity and representation are mutually dependent':50

Which of these three/views reflects the situation of minorities and indigenous
peoples? In-fact, this gli stign summarises the difficult relation between, on the one
handroSjectiv/ and'dxtemaf definitioll.-g eria. and, on the other hand, subjective
apd ihtcIImillefinition criteria. As concluded above. these criteria are inextricably
bound up with each other. Although the fulfilment of the subjective criteria is
fundamental, their fulfilment remains invisible and, therefore for the outside world,
non-existent, without the fulfilment of some objective criteria.

Minorities and indigenous peoples do exist as separate entities upon fulfilment
of the subjective criteria. However, in order to exist for, and survive in, the outside
world, this existence-must be detectable for outsiders. As described, the need and
will to have an· 6teg,P existence can arise, roughly said, when this existence is    
endangered by ekterhaf 'factors. Thus,  in_the084 a purely subjective and internal    I
existence is possible. In practic-e, the interdependence of different actors and -
entities renders an external existence, which can be established by means of more
or less objective criteria, indispensable.

The relation between interA  and represQI] ati.g8-·S  be determined by analogy
with this relation between external and internaj kriterta.; In theory, interests do exist
PIjor to and without represenfation. However, without representation, iii83' are
invisible and mute. Thus, as long as the protection or realisation of interests

Pepends on external factors or actors, interests and representation are mutually
dependent. This dependency plays a crucial role in the emergence of the legal

capacity ofan entity.

9.3.   Recognition of the Representative

Two issues are of particular relevance, as  far as the representation of minorities and
indigenous peoples is concerned: the internal procedures according to which the
representative is chosen and the position of this representative amongst the
representatives of other national or international entities. -This-latterissue.  wl ch
concerns the role of recognition by other entities  in the process of the emergencetof

149 Representation of'unattached' interests: Pitkin,  1972, pp. 156-159,161,210.
150  Staat, 1997, pp. 49-50.
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a new entity, will be dealt with below, with special attention to the developments
which are taking place in the framework of the UN Working Group on Indigenous
Populations in respect of indigenous peoples' representatives. The first issue, which
will be briefly dealt with here, concerns the relation between the  presentative and
the individual members of the group, in other words, the role of recognition within
this relationship.

9.3.1.     Internal  Recognition  oj'the Representative

Rferesentati.on.has an inherent external aspect consisting in the (re)presentation of
interests  to the outside world:_ However, there  is  also an internal asij881'viz -ilie-
dedree 6-f acceptance or recognition of the representative by the represented. There
are numerous forms of minority groups, clans, tribal communities, bands, etc.,
which are represented in different ways: by NGOs'" or by other non-State actors,1 52
by individual victims of oppression, by traditional leaders, or by the Chief or oldest
men of a clan or band.153 It is difficult to establish this aspect of internal recognition
within structures of minorities' and indigenous peoples' organisations, and the
ways they choose their representatives, without extensive sociological or
anthropological study. Also for other pragmatic reasons, such as the need to limit,
on international and national fora, the number of representatives of all kinds of
national groups and peoples, the extent to which a representative of a group has

151    According to paragraph   8 of Council Resolution   288   (X)  of 27 February   1950,   'any
international organisation which is not established by inter-governmental agreement shall be
considered as a non-governmental organisation for the purposes of these agreements'. A non-
governmental organisation is considered 'international' when it has affiliates in at least three
countries. They must be private organisations, and thus not rely on government funds for
more than a small portion of their income. International economic entities are excluded. See
Sybesma-Knol, N., 'Non-State Actors in international Organisations', in: T. C. van Boven,
C. Flinterman, F. Grunfeld, R. Hut (eds), Tlie Legitimacy  of the  United  Nations:  Towards  an

      Enhanced  Legal  Status  ofNon-State Actors, Sim Special No. 19, Utrecht, 1997, p. 29; Hobe,
  S., 'Der Rechtsstatus der Nichtregierungsorganisationen nach dem gegenwartigen V61-

kerrecht', in: Archiv des Fdikerrechts, Band 37, Heft 2, May 1999, pp 161-162, 175. Also
see Article 71 UN Charter, and ECOSOC Resolution  1296 (XLIV) of May 23, 1968. Other
requirements NGO's applying for ECOSOC consultative status must meet are: the applying
organisations' activities must be relevant to the work of the ECOSOC; the NGO must have a
democratic decision making mechanism; the NGO must have been in existence (officially
registered) for at least 2 years (http://www.un.org/esa/coordination/ngo/howtoapply-
body.htm).

152 These may be liberation movements, revolutionary movements, criminal gangs, or bandits,
but also humanitarian and relief organisations. See Van Boven, T.C., 'Non-State Actors:
Introductory Comments', in: Van Boven, et a/. (eds),1997, pp. 4-6.

153   See for a colourful description of the difficult coexistence of traditional Chiefs and elected
local government in South Africa. Oomen, B., Tradition on the Move, Chiej . Democracy
and Change in Rural South Africa, NIZA, Amsterdam, 2000.
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actually been recognised and accepted by the members of this group is sometimes
overlooked. Such was the case in, for instance, the Mikmaq tribal society versus
Canada. 154

In this case, one of the issues was the fact that the Mikmaq tribal society did not
accept the Assembly of First Nations as representing them at the constitutional
conferences. These conferences were held following the adoption of the
Constitution Act, in  1982, in which the Government of Canada had 'recognized and
affirmed' the 'existing aboriginal and treaty rights of the aboriginal peoples of
Canada', comprising the Indian, Inuit, and Motis peoples of Canada.  With a view to
further identifying and clarifying these rights. the Constitution Act envisaged a
process which would include constitutional conferences to be attended by the first
ministers of the province and invited 'representatives of the aboriginal peoples of
Canada'.   In fact, several such conferences were convened and representatives  o f
four national associations were invited to represent the interest of approximately
600 aboriginal groups. Among these national associations was the Assembly of
First Nations, invited to represent primarily non-status Indians. As a general rule,
constitutional conferences in Canada are attended only by elected leaders of the
federal and provincial governments. The conferences on aboriginal matters
constituted an exception to that rule.

The complaint of the authors was that they sought, unsuccessfully, to be invited
to attend the constitutional conferences as representatives of the Mikmaq people.
The authors contended, inter alia, that their interests were not properly represented
at these conferences. First, they stressed that they could not choose which of the
'national associations' would represent them, and, furthermore, that they did not
confer on the Assembly of First Nations any right to represent them. Nevertheless,
the Committee concluded that the failure of the State Party to invite representatives
of the Mikmaq tribal society did not infringe their rights as

in the light of the composition, nature and scope of activities of constitutional
conferences in Canada, as explained by the State party, [it] cannot but conclude that
they do indeed constitute a conduct of public affairs. The fact that an exception was
made, by inviting representatives of aboriginal peoples in addition to elected
representatives to take part in the deliberations of the constitutional conferehces on

aboriginal matters, cannot change this conclusion.

This case is one example of how internal recognition of the representative is
valued by external actors. Although the non-acceptance of the representative was
rather clear in this case, in many other cases, this internal relation is difficult to
establish.155 Nevertheless, as will be described below, it has been suggested to

154   Marshall v. Canada (No. 205/1986).
155  For two examples, see Oomen, 2000, pp. 30-37 and 54-61.
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introduce the 'degree of internal recognition' as a criterion for the external
recognition  of the representative.

9.3.2.      External  Recognition  of the  Representative

A different point  is the acceptance of representatives by other actors  on the national
and international scene. As was also pointed out by the ACM, at international and
national fora, doubts are often cast on the representativeness of indigenous
delegates, or on the indigenous selection method which has been used, which
usually means that the representative in question was not chosen according to
democratic principles.156 In a number of communities, however, tradition
determines different methods, and part of the protection of minorities and
indigenous peoples means respect for these internal organisation structures and the
representatives they bring forth, even if they seem. in the eyes of outsiders, non-
democratic or non-representative. This issue may arise especially in the case of
indigenous peoples. As follows from the description of indigenous peoples in ILO
Convention  169, these groups differ from minorities, inter alia, by the fact that they
have retained, since pre-colonial times, some or all of their own social, economic,
cultural, and political structures.

As a consequence of their history and as part of their culture, indigenous
peoples already have their own structures and institutions. They are, on the one
hand, less dependent upon their State as far as the establishment of special
institutions is regarded, but are, on the other hand, also less inclined to accept or
introduce democratic ideals and standards into their own structures.

The Advisory Committee suggests that a mechanism be developed to determine
who is qualified to represent, for instance in the framework of the UN, an
indigenous people as a community. Emphasising that 'the view of the peoples
themselves should be of paramount importance', the Advisory Committee suggests
that a minimum requirement might be that the position of a representative should
not be controversial, or should not be contested by the people in question. In cases
of doubt, it should also be possible to require a representative to make a reasonable
case for his claim to represent an indigenous people. 'Unfortunately', according to
the Committee, 'it is sometimes practically impossible to determine the opinion of
indigenous peoples without going through the selfsame representatives': 57

f As already follows from the suggestion to formulate an international standard of

 

'representativeness', the internal and external perspectives on representation cannot
be approached as completely separate issues. Apparently, the acceptance of a

156 ACM Report No. 16, pp. 22-23.
157 ACM Report No.  16,  pp.  22-23. The problem  of how to select indigenous representatives

especially plays a role in the discussions on the 'Permanent Forum for Indigenous Issues'.
See  Chapter 5.
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person as the representative of a people  'as such' by other entities on the national or
internatipnal level largely depends on the internal support such a representative has
#ong his people. -«--- - 7

Ariwever, the external acceotance or 48cognitio »f a new entity, with its
representative as its  face' aiiil   voice:Talso dependson the rules of recognition as
applied by and among these Other entities themselves. I will illustrate this on the
basis of the developments which are currently taking place  in the framework of the
Working Group on Indigenous Populations.

9.3.3.     External  Recognition  of Indigenous Peoples'  Representatives

MSL..4*08'le will agree that in theory 'explicit processes for ensuring the
depresentati  n of oppressed or disadvantaged groups might allow the expression of
aierwip 1lt2   PliifEER and perspectives, and, moreover, it might relativize the
expression ana p6rspectives of the dominant groups so that they are less able to     '
assume that their ideas and policies are impartial and universal'.158 However, in
practice, it appears that States and other dominant actors on the international scene
are not convinced of the feasibility of the representation, on an international level,
of oppressed and disadvantaged groups,  such as minorities and indigenous peoples.
So far, the UN has not provided for proceedings allowing non-State actors like
minorities and indigenous peoples to participate on a regular basis in UN
deliberations or law-making. 159

However, among oppressed and disadvantaged minority groups and indigenous
peoples themselves, there is a call for special representation on the national and
international level. During the 197Os, indigenous peoples in Canada and the United
States, instead of passively waiting for recognition and acceptance as an actor in
international law, began to move and organise themselves in the World Council of
Indigenous Peoples and the International Indian Treaty Council. Soon, indigenous

organisations in Asia, Australia and Africa followed in this development.
So far, several international conferences have been organised to draw attention

to the situation  of indigenous peoples.  In   1977, the international NGO Conference
on Discrimination against Indigenous Peoples in the Americas, held in Geneva, was
the first to attract indigenous representatives. The conference helped to establish a
pattern of coordination among indigenous peoples from throughout the world in the
formulation and communication of their demands, a pattern that has continued
through subsequent international meetings. Its final report emphasised 'the rights of
indigenous peoples and nations to have authority over their own affairs', and it set

158  Young, 1997, pp. 349-350.
159  For a historical overview of the changing status of indigenous peoples in international law,

see Sanders, 1997, pp. 93-95.
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forth a draft declaration of principles 'calling for the recognition of indigenous
peoples as suble(As of international law'.160

In 1981Ia second international NGO meeting, the Conference  on  Indigenous
Peoples and the Land, was convened in Geneva. That conference called for the
establishment of a United Nations working group on indigenous peoples so that'
indigenous nations and peoples [could] submit their complaints   and make their

demands known'.161 Following    the    lead    of   the two Conferences,    the    Sub-
Commission on Prevention of Discrimination and Protection of Minorities
recommended the establishment of a pre-sessional Working Group on Indigenous
Populations (WGIP), a proposal which was approved by the Commission on
Human Rights and ECOSOC:62  The WGIP began meeting  in  1982. It allowed
participation by any indigenous person or representative of an indigenous
community or organisation. No accreditation process was established and-sell-
identification .as an-indigenous--person- was accepted for the purpose of
participation.  In  1985, a Voluntary Fund was established to facilitate the attendance
of indigenous delegations. A third innovation was relaxing the rules of the163

ECOSOC  for the formal accreditation  of NGOs.  At the moment,  most  of the  13
indigenous organisations that have gained NGO status do not meet normal
ECOSOC criteria for accreditation. 164

In   1985, the Sub-Commission endorsed  the   Plan of Action adopted   by   the
WGIP for its future work, in particular, its decision to produce, in due course, a
Draft Declaration on Indigenous Rights which may be proclaimed by the General
Assembly: 65 Today, at the beginning of the new millennium, the deliberations on
the Draft Declaration on the Rights of Indigenous Peoples still continue. Maybe in
2004, at the end of the International Decade of the Worlds' Indigenous People, .

160   Barsh,  R.,  'Indigenous  Peoples:  An limWIgiBE. 211jpci .of_International  Law', in: American
Journal of International Law Vol. 80, 1986, p. 371. Also see the november issue 1977 ofthe
American Indian Journal.

161     Barsh,   1986,  p.   372. The Report was published  by the World Federation of Democratic
Youth.

162 Sub-Commission Res. 2 (XXXIV) (8 September 1981); Commission Res. 1982/19
(10 March 1982); ECOSOC Res. 1982/ 34 (7 May 1982).

163 GA Resolution 40/131,1985. See also Sanders, 1997, p. 99.
164   To give an impression of the global scope of these different NGOs: The World Council of

Indigenous Peoples; International Indian Treaty Council (IITC); Indian Law Resource
Centre; Four Directions Council; National Indian Youth Council; National Aboriginal and
1slander Legal Services Secretariat; Inuit Circumpolar Conference; The Indian Council of
South America; Sami Council; Grand Council of the Cree (Quebec); Indigenous World

Association; international Organisation of Indigenous Resource Development; The
Aboriginal and Torres Strait Islander Commission. For a more detailed description of these
13 Indigenous NGOs see Sanders, 1997, pp. 103-105. In the Working Group, far more
indigenous people speak for non-accredited groupings.

165    Sub-Commission Res. 1985/22 (29 August 1985).
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States will be able to adopt the final text. In the next Chapter, I will deal in more
detail with the content of this document. At this point, this document is interesting
because of the extent to which indigenous representatives have been allowed to
participate in the drafting ofthe text.

Ordinarily, in accordance with Article 71 of the UN Charter.'66 only
organisations with consultative status,  i.e.,  NGOs, are allowed to participate   in
meetings of the ECOSOC and its subsidiary bodies:67-Since indigenouspeoples
lacked any legal status of their own, indigenous representatives, when they first
attended s sioiiliffiheli0antie-WGIP, had to 'borrow' the identity and voice

of<non-state) non-ethnic groups. Or, as LAm and Coulter illustrated this situation: 'A
Native-Anierican would sit and speak as a delegate of the International Commission
of Jurists or other NGO, and a Maori would relay his peoples' concerns in his role
as a New Zealand trade unionist'.168 However, in 1982, the WGIP decided to
change its procedural policy, and invited all concerned parties to speak in their true
representative capacity. Although this invitation has made the annual meeting of
the WGIP one of the most popular and well-attended human rights activities in
Geneva, this openness within the WGIP remains almost unique in the framework of
the  UN. 1 69

More in general, what is the meaning of this participation of indigenous leaders
for the legal status of indigenous peoples in international law? Barsh concluded, in
1986, that 'indigenous organizations are emerging..8-6-9_kind_qf_rEgle'El_group with
broad intereTE, which seems likely to enhance both their credibility and the force of
their claims to a degree of political responsibility,:70 According to Ldm, 'the
Working Group on Indigenous Populations provides a forum for the world's
Egxiliess to vqig their visi-of«idenjty and-®stin_inasettins offijrma26-q tifY    '  t  :
with   othefs_ materially_far_ -inore   powerfW _than-Lhe 1117'    According to Anaya,
indigenous peoples have mainly due to their own activity 'ceased to be mere
objects of the discussion of their rights and have become real participants in an
extensive multilateral dialogue that also has engaged States, non-governmental
organisations (NGO), and independent experts, a dialogue facilitated by human

166   Article 71 UN Charter: 'The Economic and Social Council may make suitable arrangements
for Consultation with non-governmental organizations which are concerned with matters
within its competence.'

167  Sybesma-Knol, 1997, p. 27ff; Barsh. 1986, p. 383.
«-  ·, Lam, M.C.. 'Making  Room for Peoples  at the United Nations: Thoughts Provoked  by

Indigenous Claims to Self-Determination'. in: Cornell International Law Journal, Vol. 25,
1992. p. 617; Coulter, 1995, pp. 31-34.

169 However, see the approaches adopted in the Working Group on Contemporary Forms of
Slavery and the Commission on Sustainable Development, which grew out of the UN
Conference on Environment and Development which  was  held  in  Rio de Janeiro  in  1992.
See Sanders, 1997, pp. 102-105.

170  Barsh, 1986,9 385.
171  Lam, 1992, pp 619-620.
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rights organs of international institutions:.:7 Further.,notwithsialldinELlbS.f Lthat
the_Deel«™lion-·i gn f..Ih-e-inrmlindige,01,5.25£gles. the
involvement of indigenous  156®les-iff «this drafting pro'dess   aflowed   them   to
articulate and present a vision of themselves different from that previously

i Advanced N14 acted upon by dominant sectors. 173

In legal) terms,    what    does the participation of indigenous peoples'
representatWes mean? Have indigenous peoples, due to these developments,
become an entity with international legal capasityl Or is it, analogous to the above-
mentioned Mikmaq case, only an exception to which no further legal consequences
should be attached? /---\

10. SUMli NI) CONCLUSIONS: FROM FAC AL TO LE(» «
F,XISTENCE OF MINORITIES AND INDIGENOUS PEOPLES

As set out in Chapters  1  and 2, the aim of this study  is to establish how new enlitjes
emerge in the realmof international  law,  and to apply this process to minorities and
indigenous peoples. The present Chapter has only considered the first stage of this

-p-rocess, consisting of the concept of legal capacity. The concept of legal capacity,
with all its constituent elements, has been applied to the existence of minorities and
indigenous peoples. The first aim of this Chapter was-to define the elements
indicating a, factual existence of minorities and indigenous peoples and-ihesecond
aim was to determine the possible legal implications ofthis factual existence-

As far as the existence of minorities and indigenous peoples is concerned, there
appears to be a discrepancy between their factual and legal existence; the factual
existence of minorities and indigenous peoples does not automatically guarantee
their existence on a legal level. The link between these two forms of existence was
examined, not only for theoretical or academic reasons, but also for very pragmatic
reasons.  Lack of existence on a legal level blocks the road to legal (self-)protection,
a fact which might, in the end, affect the factual existence of minorities and
indigenous peoples.

The first part of this Chapter focused on the phenomenon of the factual
existence of minorities and indigenous peoples. In order to determine the

-gnstituent elements of this factual existence, the objective and subjective elements,
as mentioned in the different definitions of Capotorti, Deschtnes, Eide, andF
Martinez Cobo, were discussed.

111 Anaya, S.J., Indigenous Peoples in International Law, Oxford University Press, New
York/Oxford, 1996, p. 45.

173  Anaya. 1996, p. 46 and footnote 42.
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i     1    ./        ,

A famous statement of the Permanent Court of International Justice in the
Greco-Bulgarian Communities case 174 was that 'the existence of communities is a
question of fact; it is not a question of law'. The assertion that the existence of
minorities and indigenous peoples is a matter of fact suggests that this existence can
be established by means ofobjective criteria. The objective criteria discussed in this
Chapter were:
1) A numerical criterion, according to which minorities are those groups of

individuals which constitute less than hal f the population of the State. Although
a literal, and therefore maybe obvious, interpretation of the term 'minority', this
criterion appears not to be uncontested as followed from the dissenting opinions
of some members of the HRC in the cases of Ballantyne, Davidson and
Mcintyre. The desirability of a narrow view as formulated in this case by the
Human Rights Committee depends, in my view, on the degree of autonomy of
the province or group in question.

2) The criterion of non-dominance, a criterion formulated as a supplement to the
numerical criterion. It slightly reveals an underlying, subjective, aim of
protecting only specific groups and, maybe for that reason, does not appear in
all definitions.

3)   Distinctiveness of the group in question, which seems to be an obvious criterion.
However, as an objective, external criterion, it only gives an external view on
what constliutes a iriinoritf, dich appearstobe a rather limited view. The cases
of Sandra Lovelace and R.L.  et al. v. Canada show that the way the group in
question perceives itself should also be taken into account.

4) Nationality, an objective criterion, relating to the political status of the
individual within the state. This requirement of nationality has only recently
been adopted as a defining element in the definition of minorities. It must be
realised that, by introducing this criterion in the definition of minorities, States
are given a powerful means to avoid the applicability of minority rights to
minorities living on their territory.
In general, the conclusion on the objective criteria is that these criteria are not as

uncontroversial and objective as they seem at first sight. In fact, only the third
criterion of distinctiveness seems obvious, although it cannot be applied without a
complementary subjective element.

Next to the described 'objective' crjpriarfliB-fxistencE.l-fflinorities and
indigenous peoples depends on several (subjectiv» Or 'internal'/criteria. These
criteria determine the way minorities and ihdigenous peoples_perEeive and identily
themselves. The subjective criteria appear to be fundamental, since, without the
will  of the members of the group (to continue) to exist as a group, further efforts to
define and protect the group become aimiess.

r                                                  t

174  PCIJ. Ser. B. No. 17.1930, p. 22 1
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Within the subjective criteria two elements can be distinguished: first, the
element of self-identification of the individual as belonging to a specific minority
group or indigenous people; second, a sense of solidarity between the members of
the group. In fact, this latter element forms the essence of the existence of a group
'as  such'. Not the objective, external, criterion of distinctiveness is fundamental  for
the existence of a group as such, but the subjective criterion of the presence of a                  '
will to exist as a separate group, as consisting in a sense of solidarity between the
members of a group.

1
1 The factual existence of minorities and indigenous peoples depends on the

1 fulfilment of objective as well as subjective criteria. However, the relation between
the objective and subjective criteria appears to be complicated. In practice, the
problem is that individual States as well as the international community need to

I know, in order to take positive and protective measures and formulate legislation,
whether a group considers itself different and whether it has 14 wish to preserve its
distinct identity. However. the fulfilment of the 'subjective' criteria cannot be

5

established from outside without phenomena which are more or less 'obiectively'_
r _ observable. Thus, the problem raised with the introduction of the subjective criteria
' does not concern their legitimacy, but rather the way in which it can be.established .

p        whether they have been fulfilled.

7 it -,Out of the different objective and subjective criteria, only two criteria are really
i indispensable. First, the objective criterion of distinctiveness vis-A-vis other entities

+  1/1 can be filled in according to whether it concerns an indigenous people or a minority
, 1,      9  ,,· ,     , r     group. Secondly, although a controversial criterion, the subjective criterion  that

1 7 there must be a will (to continue) to exist as a separate entity rimaihian Bjential
14' 1 1         ,    ,    criterion.  In a situation of interdependence of entities, neither of these two essential

I     criteria,  viz. «external distinctiveness and internal self-identification,  can  be  said  to
;   prevail  above- the  other.  Nor can either of them -be- 35irtb be completely

superfluous.
These two criteria lead to the following minimalist description of a minority: a

minority group is a group of individuals realising that they share characteristics
which distinguish them from the rest of the population, and wishing to preserve

these characteristics. These characteristics can be, for instance, of a cultural,
linguistic, religious, ideological, racial, ethnic, territorial, geographical, or
numerical nature. 175

The main difference with indigenous peoples is that the latter can be
characterised as living in a common historical continuity on their land and that they
are defined, in Martinez Cobo's definition, as a collectivity. Further, it is
remarkable that they often have their own social, economic, cultural, and political
structures and institutions which are part oftheir culture.

175   Some of these characteristics are mentioned in the description of the notion of'people' of the
International Law Commission. See Musgrave, T. D., Self-Determination and National
Minorities. Clarendon Press. Oxford. 1997, pA 161-162.

116



'
1  .1. .  I

.p

The Factual Existence of Minorities and
Indigenous Peoples and Their Legal Capacity

Whereas the first aini of this Chapter was the determination of elements which
might indicate a factual 4xistence of minorities and indigenous peoples, the second
aim was to determin  the possible legal implications of this fastual-exist<ce. Ihe
legal_capacity-of thdse groupiT-Which_might emerge  as  a< conse-guepce bf their

-factua.1-1ttenSf-
forms the basi3 for_the attributiorLQf rights and duties (Chfpter 4)

»mid even Tor the means to legal (self-)protection of these groups (Chapter 5). This
390S-Processitom ffctual existence ip international Rerianality starts on a

local    7national level and ends on the level of internation#1.la19'nd pplitie:
 7 RE fesent_ Chapter describes the first part of this proces: -the development   2
from factual existence to existence with legal capacity. The first step to legal    11   1
cap®ity takes Flafe_at_ the  level  of the  subjectiye  critiria. wz.,»the  will_to_exist as atil
separate entity. Self-identification ofthe individual as belonging to a separate entity   9      and a subsequent sense of solidarity between the members of the group is the-fifst        <    1
step_to legal capacity. The resulting will to exist as a separate entity can<be reflected    E  ;
by two aims: first, the will to preserve a culture, traditions, a religion or language,  1
and second, the will to achieve equality in law and Tri fhct.

The first aim raises several questions, such as: a) What constitutes the 'culture'
of a minority or indigenous people? To what extent does it have to be 'traditional'?
b) To what extent should culture be protected? While searching for an answer to
this latter question, an interesting development was traced, viz., the fact that, during
the proceedings, account is taken of the extent to which minorities and indigenous
peoples, as victims of economic activities of foreign investors, have been consulted
during the development of these activities. In the context of the determination of
the status of minorities and indigenous peoples, this factor means a recognition of
the role their voice and interests could play in matters affecting their cultdre. The
awareness by minorities and indigenous peoples of the importance of their interests
- which is the protection and preservation of their culture - and the potential of
their voice in individual cases is the second step leading from fectualexistengeJo

- --

existence withlega capacity.-
Thesecond aim is the attainment of equality in law as well as in fact. Only

Deschtnes!76 mentioned this aim in his definition, invoking the Minority Schools in
Albania case of the PCIJ.177 In this case, the Court dealt with the meaning of the
term 'equality' and concluded that it has a dual aspect: 'Equality in law precludes
discrimination of any kind, whereas equality in fact may involve the necessity of
different treatment in order to attain a result which establishes an equilibrium
between different situations. There would thus be no true equality unless minorities
were enabled to sustain those characteristics that defined them as minorities'.
According to the Court, this implied that 'the institutions (...) are indispensable to
enable the minority to enjoy the same treatment as the majority. not only in law but

176  E/CN.4/Sub.2/1985/31, §181
171   Minority Schools in Albania. PCIJ, Ser. A/B No. 64,1935. See also Shaw, 1991, pp. 40-41.
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also  in  fact'. The development of organisations and institutions  can  be  seen  as  the
third step on the road to legal capacity.

It is through the realisation of a factual equality with the majority that the
preservation of the culture,  in its broadest sense, of these groups can be realised.  In
recent legal practice, however, the application of the difference between 'equality
in law' and 'equality in law and in fact' as far as minority protection is concerned is
rare. At a more political level and amongst the peoples concerned, e. g. in the
framework of the UN Working Group on Indigenous Peoples, the importance of
special measures and institutions is already recognised aild emphasised.

In the realisation of factual equality by means of institutions or organisations,
different problems are encountered. First, the will of an individual needs to be

11,
C

transposed into a more general  'will of a group'. This operation makes a form of
  representation unavoidable.

Q In the context of representation, the question arose of whether the alleged
common interests exist independently of representation. Among the three possible
views - interests do not preexist representation; interests do preexist representation;
interests and representation are mutually dependent and thus exist at the same
moment - it appeared, analogous to the relation between external and internal
criteria, that the view of a mutual dependency of interests and representation
applies best to minorities and indigenous peoples. Thus, as long as the protection or
realisation of interests depends on external factors and actors, 3interests  and
representation are mutually dependent. ,.---    1

Second, there is an internal and external aspect to representation which has to be
taken into account. The internal aspect concerns the importance of the internal
procedures according to which the representative is chosen. The ACM suggested
that 'a minimum requirement might be that the position of a representative should
not be controversial, or should not be contested by the people in question. In cases

   of

reasonable doubt it should also be possible to require a representative to make
plausible his claim to represent a indigenous people'.178 However, as appeared  in
the Mikmaq case, the argument that an individual or organisation is non-
representative is not always taken seriously. The development of a form of
representation of interests of the group and the internal acceptance of the
represe is thefourth step to legal capacity.

Thefxtemaj ect deals mainlv with the,position-of·the representative amongst

<

the-pr»enmtives  Br=gther  iiationa'   ort international entities. The external
«ceptanP  or''recogn  9d of an  emitf's  representative  is  in  fact the jifth step to
lega-capacity. The lecognition of a representative, which is the ' face' and 'voice'i of an entity, depends to a large extent on the rules of recognition as applied by and
among these other entities. As an example, the recent developments in the
framework of the UN WGIP were described. It can be concluded that, at least

178 ACM Report No.  16. pp. 22-23.
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within this framework, indigenous peoples' representatives enjoy some external
recognition; they have the opportunity to speak in their true representative capacity,
to express their viewpoints and concerns, and to defend their interests in a forum
shared with other representatives of indigenous peoples as well as States.

•          Moreover, they are involved in the formulation of the text of the UN Draft
Declaration on the Rights of Indigenous Peoples.

How should these developments be interpreted: sceptically, i. e., as an exception,
as in the Mikmaq case, or more positively as predicting the emergence on the
international scene of a new entity with legal capacity? In my view, a more positive
approach is more appropriate. Although still developing, the events, which are
taking place within the framework of the WGIP do indicate a changed approach
towards the participation of, or cooperation with, indigenous peoples. Neither strict
procedural rules nor doctrinal impediments have prevailed in the decision to allow
these groups to participate, in their true representative capacity, in the deliberations
on the text of the Draft Declaration on the Rights of Indigenous Peoples, but the
wish to draft a balanced text, supported by all parties involved.

Unfortunately, so far, these positive developments are only taking place as far
indigenous peoples are concerned. The growing divergence between indigenou ESDI)lermirmiqorities is remarkable. Of course, severa! international minorit>i)ganisations 4 NGOs are concerned with the defence of the rights oT minoritieS.
In the framework of the UN, for instance, as a subsidiary organ of the Sub-
Commission, the Working Group on Minorities (WGM)179 has been established.
This Working Group is entrusted, inter alia, with reviewing the promotion and
practical realisation of the 1992 Declaration on the Rights of Persons belonging to
National or Ethnic, Religious and Linguistic Minorities. Minority groups, their
representatives, NGO's and even scholars can participate in meetings of the  WGM,
and actually their number is increasing:80 However, all texts concerning the rights
of minorities, sg far, have been-flc8ftedzw hip the framework of

international     f <
1

organisations in  Which only State,6 jiresentatives' participate.  This is different in the           /
'  '  WGIP, in which representatives-iiT--STATEsas well as indigenous peoples

are    '  ,

1        involved in the drafting process of an international legal document.
Is the existence of minorities and indigenous peoples only a question of fact?

-
Factual existence can lead, as described through. difIeEP.ot *ges1-to legal Faecity,
andlejacapacity.c  Tead to legal existence. The legal existence of minorRies-md
indigenous peoples, in other words, their being a 'subject of law', will be described
in Chapter 4. In the present Chapter, it was only examined to what extent minorities

179    In   1999, the ECOSOC changed  the  name  o f the Sub-Commission  on the Prevention  of
Discrimination and Protection of Minorities   to ' Sub-Commission   on the Promotion   and
Protection of Human Rights'.

180  Alfredsson & Ferrer, 1998, pp. 30-32. See further Chapter 5.
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Chapter III

and indigenous peoples develop from entities with factual existence to entities with
legal capacity,  i. e., to entities with the capacity to bear rights and duties.

Many minority groups 'as such' have developed unto the fourth stage, which
means that they have organisations and internally accepted representatives which
are able to represent their interests. However, these organisations and
representatives of minority groups are not (yet) accepted by States as equal partners
for discussion in international fora. As will be discussed in Chapter 4, the status of
the individual as a subject of international law seems to interfere with the
development of minorities into entities with legal capacity and, consequently, into
subjects of international law. 181

<     '    As far as indigenous peoples are concerned, it appeared that they are actually
1 I    developing into entities with legal capacity. Most of them have attained the fifth

stage. the stage of external recognition of their representatives by other entities.
4     ' Political recognition or acceptance of representatives implies the recognition of the

existence of alfEffity.1This fifth stage, of political recognition, is essential for a -

            future
- legal ,existente: an entity lacking factual existence, or personality, in the

T view of the legal-order in question will never becoroe.a bearer of rights and duties
of this legal order. This fifth stage forms the final link' between factual existence
and legal capacity.

/' l U . 10'1
I.  1'.9

) 'i.                                       C.CE1       . /1
1' .    ' .-1.-«  ,
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1
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7 11   t.  .    f  '    i,.  1   6    a.
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181 See Flinterman, C., 'Concluding Observations', in: Van Boven, et al.. 1997, pp 186-188: 'It
is atfee't-uoresolved whether indigenous peoples and minorities as collective entities have
any legalj statusl under international  law (...). Strong pleas  are  made in favor of a legal status
for indig6nous peoples under international  law (...).  Many more doubts have, however, been
expressed about the possible granting of such a legal status to minorities; the only existing
global declaration in this field speaks of the rights of individuals belonging to minorities.'
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CHAPTER IV
MINORITIES AND INDIGENOUS PEOPLES AS

SUBJECTS OF INTERNATIONAL LAW

1. INTRODUCTION

This Chapter will consider the perspective of the international legal orde . The     .     1
question which will be dealt with is how the international legal order perceives and I. /  1      /
conceptualises minorities and indigenous peoples,  or more specifically,

_whether f' 1  I       //
  i  ift  'i'      tif  ,  in   st  nd  indigenous  ve«ples. can  be  'lassified- ast-       

As mentioned in Chapter 2, tile_ subject of law' is a general concept in law.
Nevertheless the question as t te subjects of law cannot be answered without
asking which legal order is being discussed. Who .becomes   a.subjict _of  law            
depe ds,  in_the  end,_on.tlle.political  will of the legal order  ill questign._The legal
Birder makes an entity to its subject by attributing rights or obligations to it. It is     4
therefore from positive law, made by the legal order in question, that it can be
deduced who its subjects are.

The question of who are the subjects of international law can be answered by,
for instance, looking at international conventions. Formulations like: 'Every human
being has the inherent right to life';' 'All persons deprived of their liberty shall be
treated with humanity and with respect for the inherent dignity of the human
person';2 'Evegone shall have the rights to freedom of thought, conscience and
religion';3 'Persons belonging to minorities have the right to participate effectively
in cultural, religious, social, economic and public life';4 'Every chiW has the right
to acquire a nationality'.S indicate that the individual human being is the subject of
these rights.

------73However, apart from the traditional subjects of international law, viz., States,
the  individual  is not th pnl ejiti  in international law _ceRable of bearing rights    
and obligations. Also entities exceedin-Dthe  iridtly individual basis cabilli diects-      ,      I

-oflaw. +All pwples have the right to self-determination ..6 6

The family is the natural

and fundamental group unit of society and is entitled to protectionby societyand

1 Article 6 ICCPR.
2 Article 191CCPR.
3      Article 18 ICCPR.
4      Article 2.2 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious

and Linguistic Minorities.
5    Article 24.3 ICCPR.
6    Articles 1 of the ICCPR and the ICESCR.
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--il-- -
the State'.7 These provisions show thal entitip iks.Peoples',.and 'the family', can
be bearers of specific rights or obligations.-'           -

In this Chapter, in order to answer the question of whether minorities and
indigenous peoples are subjects of international law, several documents concerning
minorities and indigenous peoples will be analysed. As described in Chapters 2 and
3, an entity cannot be subject of international law without possessing international
legal capacity: only entities capable of bearing international rights and duties can
become subjects of international law. The fact that an entity has become subject_Hf-
international law implies that it possesses international legal capacity. However, a

 

subject--af"-law--cafE -liave many different forms, especially..when krominE
# KIECII:-1'his Chapter will describe and analyse the different forms in which
minorities and indig nous gplesused to be, and still are, transformed in order to
make thenl·redognizablelentities_u der international law.

The poh'Itof-dep Rure in- -this Chapter will be the minority system of the League
of Nations and, more specifically, the different ways minorities were approached  in
this system. Subsequently, with this historical background of different 'models' of
approaching minorities, more recent international documents dealing with
minorities and indigenous peoples will be examined. Finally, this overview and
analysis ofthe way minorities and indigenous peoples are being perceived in recent
international law will provide an answer to the question of whether and if so, in
what form, they are subjects of international law.

2.  LEAGUE OF NATIONS: DIFFERENT APPROACHES

After the First World War, as part of the Peace Treaties of Versailles,a-system waf
set upin -Which the protection of minorities was placed undeiUaternational        1
supervision:/This system was abolished after the Second  World  War  in   1946,

7     Article 23 [CCPR.
8 Early examples of the implementation of religious tolerance on the national level are the

Edict of Nantes  of 1598, which  was in force in France until  1685.  As  far as the Ottoman
Empire was concerned, the 'Millet system' guaranteed a certain measure of autonomy to the
Christian and Jewish populations of the occupied territories in the Balkan. At the
international level, juridical provisions relating to the protection of religious minorities and
recognising religious plurality can be found in several treaties: The Treaty of Oliva of 1660
between Sweden and Poland, the Treaty of Westfalia  of 1648, putting  an  end  to the Thirty
Years  War.  In the Treaties of Nijmegen of 1678 and Ryswick of 1697 between France and
the United Provinces, some clauses were included which recognised the freedom of worship
for the catholic inhabitants of the southern regions of the Low Countries. The Act of the
Congress of Vienna  of  9  June   1815  did  not only mention the protection of religious
minorities, but also of national minorities, for instance, the Polish minorities living in the
Empires ofAustria and Russia and the Kingdom of Prussia. Capotorti,  1991,  §§ 5-9. Vieytez,
E.R.,  The  History  of Legal  Protection  of  Minorities  in  Europe,  University  of Derby,  Derby,
1999, pp. 16-26.
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together with the League of Nations: Strictly speaking, a description of the legal
position of minorities in the League of Nations' system has no relevance for the
determination of their place in present international law. Notwithstanding this fact,
I will dedicate a short section to this minority system, as it gives a survey of
different ways in which minorities can be perceived and approached by an
international community. Some of these approaches have been adopted and
developed in recent international instruments dealing with the protection of
minorities and indigenous peoples.

The League of Nations minority system consisted of several types of
instruments. There was a set of separate treaties concerning the protection of racial,
linguistic, and religious minorities between the Principal Allied and Associated
Powers,'0 on the one hand, and Poland, Czechoslovakia, the Serb-Croat-Slovene
State, Rumania, and Greece,11 on the other. Further, in the general Peace Treaties
with Austria, Bulgaria, Hungary, and Turkey,12 provisions were included
concerning the protection of minorities. Finally, influenced by the League of
Nations, provisions concerning minority issues were included in other treaties, as in
the 'Agreement between Finland and Sweden, Relating to Guarantees in the Law of
7    May    1920   on the Autonomy   of the Aland Islands',n the German-Polish
Agreement on Upper Silesia,14 the Agreement between Poland and the Free City of
Danzig which included provisions on the Polish minority,15 and the Convention on
the Territory ofMemel between the Allied and Associated Powers and Lithuania.16

9    Thornberry, 1994, pp. 38-54; Lerner, 1993, pp. 86-87.
10 The British Empire, France, Italy, Japan, and the United States.
11        Respectively: the Minorities Treaty between the Principal Allied and Associated Powers  and

Poland, signed at Versailles, 28 June  1919,225 CTS 412; Treaty of Saint-Germain-en-Laye,
10  September  1919,  226  CTS 170; Treaty of Saint-Germain-en-Laye, 10 September  1919,
226 CTS 182; Treaty of Paris, 9 December  1919.226 CTS 447; Treaty of Stvres, 10 August
1920,28 LNTS  243.

12  Respectively: St. Germain-en-Laye, 10 September 1919, 226 CTS 8; Neuilly-Sur-Seine,
27 November 1919, 226 CTS 332; Trainon, 4 June 1920, 1921 RJO 2608; Lausanne, 24 July
1923,36 LNTS   115.

13 LNOJ, Supp. 5, Resolutions Adopted by the Council of the League of Nations at its
Thirteenth Session (1921) at p. 24. See Hannum, H., Documents on Autonomy and Minority
Rights, Nijhoff, Deventer, 1993, pp. 115-143.

14    Convention  Concemant  la  Haute-Sildsie,   15  mars 1922, Nouveau Receuil Gunural de
Traitus, 36me strie XVI (1926), pp. 645-875.

15      Treaty of Paris, Poland-Danzig, signed 9 November 1920, LNTS  190. See Hannum, 1993,
pp. 595-627.

16 Statute, Convention and Transitory Provision Concerning Memel, signed  8  May  1924,  29
LNTS 87. See Hannum, 1993, pp. 663-683.
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The League of Nations minority system has been described extensively by
several authors:7 Moreover, for the purpose of my analysis, a detailed overview of
the different provisions in the minority system of the League of Nations would be
superfluous. For these reasons, my description will be limited 8 to the Treaty of
1919 between the Principal Allied and Associated Powers and Poland (hereafter:
the  Treaty  of  1919), a treaty which served as a model  for the other treaties of the
system. Further, this section will focus on one specific question: on whom did the
League's minority system confer rights and duties? In other words, how - in what
legal terms - did this system perceive minorities?

After the First World War, the establishment of a special system for the protection
of minorities was inspired by a wish to reconcile the 'minority elements' living in
the different States, with the fact that they had not been allowed to realise their
right of self-determination.19  In 1935, after the minority system  had  led to cases
before the Permanent Court of International Justice, the Court formulated the
underlying idea of the system in its Advisory Opinion on the Minority Schools in
Albania:' As described in Chapter 3, according to the Court, the attainment of
 perrecrequality implied the use of suitable means for the preservation of the
 herness' bf some groups. Further on  in the same case, the Court explained the
re imment of 'suitable means' as follows: 'there would be no equality between a

1

majority and a minority i f the latter were deprived of its own institutions, and were
consequently compelled to renounce that which constitutes the very essence of its
being as a minority'.21

In order to attain this perfect equality, the provisions in the treaties of the
League's minority system needed to address different participants, such as the
State, minority groups, and individual citizens. The way in which the provisions of
the Treaty of 1919 were formulated re flects this variety of subjects. The core article
in the minority system  of the League of Nations was Article  12  of the Treaty  of
1919 - and similar articles in other minority treaties - where Poland agreed that

17     See Feinberg, 1931, Kiekebusch, H., Individualrechtliche und  Kollektivrechtliche  Elementen
im Minderheitenrecht. GOttinger Handelsdruckerei, 66ttingen, 1930; Sociatd des Nations
Dix ans de coopuration internationale. Secrdtariat de la Socittd des Nations, Gentve, 1930:
Von Truhart, H.,Falkerbund und Minderheitenpetitionen, Wien/Leipzig. 1931; Gatermann,
C.. Das  Minderheitenschutmerfahren des Volkerbundes, Schri en zum Valkerrecht Band 63,
Berlin, 1979; Thornberry, 1980; Lerner, 199la, pp. 11-14; Thornberry, 1994, pp. 38-54;
Herrnan, 1994.

18      An exception is the German-Polish Agreement on Upper Silesia of 1922, as it contains some
interesting examples of a collective approach.

19   Herman, 1994, p. 104; Thornberry, 1980, pp. 429,432; Camerer, 1932, p. 16; Bokatola, I.O..
l'Organisation  des  Nations  Units  et  la  protection  des minoritJs, Emile Bruylant, Bruxelles,
1992, p. 42.

20    See Chapter 3, Minority Schools in Albania, PCIJ, Ser. A/B, No. 64,1935.
21 See Chapter 3, Minority Schools in A/bania, PCIJ, Ser. A/B, No. 64,1935, p. 17.
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the stipulations in the foregoing Articles, so far as they affect persons belonging to
racial, religious or linguistic minorities, constitute obligations of international
concern and shall be placed under the guarantee of the League of Nations. [Poland]
agrees that any Member of the Council of the League of Nations shall have the right
to bring to the attention of the Council any infraction, or any danger of infraction, of
any of these obligations, and that the Council may thereupon take such action and
give such direction as it may deem proper and effective in the circumstances.

It follows from this article, that the protection of minorities was supervised by the
League of Nations and that, in fact, the protection of minorities was in the first
place a matter between the State (Poland, in this case) and the League of Nations,
and not between the State and the respective minorities. It is because of this
construction that some authors considered minorities not to have been the subject of
the League's system, but the object.22 It is true that the provisions containing the
most far-reaching measures for minorities were constructed as obligations of the
State. The State was clearly the subject of these obligations.23 In Article 9, for
instance, it was regulated that

Poland will provide in the public educational system in towns and districts in which a
considerable proportion of Polish nationals of other than Polish speech are residents
adequate facilities for ensuring that in the primary schools the instruction shall be
given to the children of such Polish nationals through the medium of their own
language. This provision shall not prevent the Polish Government from making the
teaching of the Polish language obligatory in the said schools. In towns and districts
where there is a considerable proportion of Polish nationals belonging to racial,
religious or linguistic minorities, these minorities shall be assured an equitable share
in the enjoyment and application of the sums which may be provided out of public
funds under the State. municipal or other budget, for educational, religious or
charitable purposes.

However, not all provisions were constructed as rights or obligations of the State
only: some provisions in the Treaty of 1919 contained direct rights or obligations of
several other subjects.

In the first place, there were rights which concerned all inhabitants of Poland.
For instance, the second sentence of Article 2 states: 'All inhabitants of Poland
shall be entitled to the free exercise, whether public of private, of any creed,
religion or belief, whose practices are not inconsistent with public order or public
morals'. In Article 7 it was stated that 'All Polish nationals shall be equal before the
law and shall enjoy the same civil and political rights without distinction as to race,
language or religion'. Those rights, which  can  be  seen as implementations  of the

22 See Camerer, 1932, p. 33; Feinberg, 1931, p. 63; Herman, 1994, pp. 37-38.
23   Feinberg, 1931, pp. 90-91.
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principle of equality before the law, were the individual rights of all inhabitants of
Poland. The individual citizen was the subject ofthese rights.

In the second place, some special rights related to individuals belonging to a
minority. Article 8, for instance, stated that Polish nationals 'who belong to racial,
religious or linguistic minorities shall enjoy the same treatment and security in law
and in fact as the other Polish nationals'. The implications of this provision were
explained in the second sentence: 'In particular they shall have the rights to
establish, manage and control at their own expense charitable, religious and social
institutions, schools and other educational establishments, with the right to use their
own language and to exercise their religion freely therein'.

In the third place, in Articles  10 and  11  of the same Treaty, yet another part of
the population was addressed.24 In those two Articles, the individual was no longer
envisaged as the bearer of the rights and obligations in question, but another entity,
viz., the Jewish community. Article 11 stated that:

Jews shall not be compelled to perform any act which constitutes a violation of their
Sabbath, nor shall they be placed under disability by reason of their refusal to attend
courts of law or to perform any legal business on their Sabbath. This provision
however, shall not exempt Jews from such obligations as shall be imposed upon all
other Polish citizens for the necessary purposes of military service, national defence
or the preservation of public order.

The wording in Article 11 is difficult. It follows from the fact that 'Jews' as such,
and not, for instance, 'nationals belonging to the Jewish community' are
mentioned, that 'Jews' are the subject of the right to an undisturbed Sabbath.
However, from the wording and the content of the rights, it appears that not only
rights were attributed to the 'Jews', but that obligations were also imposed upon the
State, viz., the obligation to prevent situations in which Jews are compelled to
perform an act which constitutes a violation of their Sabbath. Thus, the Jewish
community was the subject of the mentioned right, although this right also involved
an - indirectly formulated - obligation and responsibility for the State. Inherent to
this construction is a certain measure of discretion of the State concerning the
implementation of the obligation.  In this case, however, this measure of discretion
of the State was limited by the last sentence of Article  11, in which Poland declared
its intention to refrain from ordering or permitting elections, whether general or
local, to be held on a Saturday, and from compelling registration for electoral or
other purposes to be performed on Saturday.

24   Due to the efforts of Jewish organisations and the willingness of the drafters to take into
account the advice of experts in the field of ethnic questions, special attention was paid to
some minorities and the protection of their specific characteristics. See Herman, 1994,
pp. 35-36.
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Article 10, which also relates exclusively  to the Jewish community, contains
still another approach. It was regulated that the

Education Committees appointed locally by the Jewish communities of Poland will,
subject to the general control of the State, provide for the distribution of the
proportional share of public funds allocated to Jewish schools in accordance with
Article 9, and  for the organisation and management of these schools.

In this Article, clearly the 'Education Committees'  are the subjects of the obligation
to provide for the distribution of the proportional share of public fundsfs Neither
the individual members of the community, nor the community as such are the
entities possessing the obligation in question, but an organisation called the
' Education Committee'. The effect  of the attribution of rights or obligations  to  an
organisation is that this organisation obtains a certain degree of autonomy in, for
instance, financial and educational matters. Thus, whereas in Article   11    the
obligation and responsibility for the implementation remained with the State, in
Article  10 this measure of discretion concerning the implementation has shifted  to
another entity, viz., a minority organisation.

The same phenomenon can be observed in a treaty concluded in the framework
of the League of Nations in  1922, a treaty which dealt specifically with the Polish
and German minorities in Upper Silesia.26 In Articles 84-94 of this treaty, the
religious rights were attributed  to   ' Les cultes, les paroisses  et  les  communautts
isradlites, ainsi que les ordres et congrtgations: Thus, not individuals belonging to
a minority, nor minorities 'as such', but their religious organisations were
envisaged as the subjects of these rights. And also here, the attribution of these

rights to the organisations resulted in a degree of autonomy. As appears from
Article 86, they had 'le droit d'administrer leurs affaires et de diriger et surveiller
leurs institutions en toute libel't6'.

2.1. Conclusion

Although the implementation mechanism has not been taken into account, it
follows already from the above description that minorities cannot be seen as the
mere 'object' of the system of the League of Nations. Far from all provisions
contained rights or duties which were attributed directly to minorities, but some of
them certainly did.  In the League of Nations minority system, roughly five different
ways to approach minorities can be discerned, five approaches in which the
'minority as such' becomes increasingly visible.

25    In the same sense, see Bokatola, 1992, pp. 50-51; Herman, 1994, p. 121, note 25.
26      Convention  concemant  la  Haute-Silesie,  Geneve,   15  mars 1922. Nouveau Receuil Gdndral

de Traitts. 3Bme strie XVI 1926, pp. 546-875.
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1) Those provisions which contained the most far-reaching measures concerning
minorities were constructed as obligations for the State. An example of such a
measure is the instruction at primary schools through the medium of a minority
language. These measures were deemed necessary for the preservation of a
minority culture and identity amongst the culture and identity of the majority.
Surprisingly, this way of minority protection was relatively easily accepted by
States. Not because States were fond of far-reaching measures concerning their
minorities, but because provisions formulated in the  form of obligations of the State
usually left a certain margin of discretion to the State concerning the
implementation. Further on in this Chapter, this way of minority protection will be
dealt with more extensively.
2) Subsequently, the League's minority system contained several provisions which
concerned, and were addressed to, all inhabitants of the State. These rights were
implementations of the principle of equality before the law. As will be described
further on, after the Second World War this approach has become the main
philosophy behind the development of human rights and minority rights.
3) Some provisions in the League's system were aimed at some individuals in
particular, such as, 'nationals' who belong to racial, religious, or linguistic
minorities. As will be described further on in this Chapter, this technique of
approaching minorities is frequently applied in recent international legal
instruments dealing with minorities. In general, the formulation of special rights for
some - vulnerable - individuals or groups is based on the idea that 'true equality'
means not only equality before the law but also equality in fact, and that the latter
can only be attained through 'special measures' for these subjects.
4) Further, there were provisions in the League's system which did not relate to the
individual members of the minority community, but to the (Jewish) minority
community as a whole. Although this community could be seen as the subject of
the rights in question, the implementation of these rights implied a responsibility
and obligation for the State. The 'minority' in this provision was defined, from a
legal point of view, in rather vague terms.  ' Jews', as in Article  11  of the Treaty of
1919, might, in a sociological context, have been a clear description, but in a legal
context they were not.  'Jews'  was not a legal entity capable of bearing rights and/or
duties. Therefore, as actually happened in Article 11, duties were attached  to an
entity which existed in the perspective of international law: the State.
5) Finally, rights were conferred upon specific minority organisations or
institutions. Religious and educational organisations were considered in particular
to be entities capable of bearing rights and obligations. By this technique of
protection, a certain autonomy and responsibility in specific matters, such as
education or religion, were attributed to minority organisations themselves.

Thus, in this approach, minorities were referred to as a collectivity, but in an
indirect way. Rights and duties were sometimes conferred upon a legal corporate
entity, an organisation or institution established by the minorities in question. In
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this construction, minorities as a collectivity became, by means of their institutions,
an entity which was 'recognisable' in a legal context. As a consequence there was
no need to use another legal entity, such as the State, to attach rights or duties to.27

It is remarkable that, in the League's system, the individual approach and the
two collective approaches were used next to each other. Further on in this Chapter,
I will return to this coexistence of, and the balance between, these different
approaches.

After the Second World War, the League of Nations minority system was
abolishedls and formally no traces were left: the institutions the minority system

depended on,  such as the Council  of the League of Nations, the Permanent Court of
International Justice, and the 'Comitts de Trois ceased to exist; the minorities529

themselves had almost disappeared as a consequence of genocide by the Nazis and
forced migration; and the philosophy of 'perfect equality'30 underlying the
League's minority system had been 'elbowed aside'31 by the new approach based
on the conviction that 'all are equal before the law and are entitled without any
discrimination to equal protection of the law'.32

Nevertheless, looking back at the League's minority system from the
perspective of the recent developments in the field of minority protection, it seems
as if most presently applied approaches towards minorities are rooted in the
League's system. The description of these five ways of minority protection as
developed during the period of the League of Nations will form a theoretical and
historical background enabling an analysis of the more recent international
instruments dealing with the protection of minorities and indigenous peoples.

3.  THE UNIVERSAL DECLARATION OF HUMAN RIGHTS AND THE
EUROPEAN CONVENTION ON HUMAN RIGHTS: THE INDIVIDUAL AS A
SUBJECT OF RIGHTS

According to Thornberry, 'after the Second World War, the minorities issue was
elbowed aside by the international community because it appeared to raise too

27  About the distinction between the 'collective' and 'corporate' approach. see the clarifying
article of Jones, P., 'Human Rights, Group Rights, and Peoples' Rights', Human Rights
Quarterly, Vol. 21,1999, pp 80-107.

28   Thornberry, 1994, pp. 38-5; Lerner, 1993, pp. 86-87.
29   Sociatd des Nations, 1930, pp. 500-551; Herman, 1994. Chapter 3.
30    German Settlers  in Poland. PCH. Ser. B, No. 6, \913. Minority Schools  in Albania. PC\1.

Ser. A/B, No. 64, 1935.
31    Thomberry, 1994, p. 5
32   Article 7 UDHR.
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many problems, the response to which did not command international consensus'P
Whereas the minority system of the League of Nations was based on the principle
of true equality, both the Universal Declaration of Human Rights (UDHR) of 1948
as well as the European Convention on Human Rights (ECHR) - in full: the
European Convention for the Protection of Human Rights and Fundamental
Freedoms  -  of  1950, were based  on the principle of equality in law. 4 This latter
principle meant equal promotion and protection of human rights for everyone rather
than the protection of some specific individuals or groups. This point of departure
is illustrated by Article 6 UDHR which states that: 'Everyone has the right to
recognition everywhere as a person before the law'.

The UDHR and ECHR do not refer to minorities, neither to minorities as
'individuals belonging to a minority' nor to minorities 'as such'. 5 According to
Capotorti, one of the principal reasons for the decision not to mention the problem
of minorities in the UDHR was 'that it was difficult to adopt a uniform solution of
this complex and delicate question, which has special aspects in each State in which
it arises'.36

This does not mean, though, that these documents are irrelevant to minorities or
that they are completely devoid of any community dimension. 7 To a certain extent,
the needs of individuals belonging to a minority can be satisfied by means of
individual human rights, such as the right to freedom of opinion and expression,38
the right to education.19 and the right to take part in the government of one's
country.40 Besides, some of the articles of the UDHR and the ECHR go beyond a
strictly individual basis and refer to the interrelation between individuals:1 Articles
18 UDHR and 9 ECHR, for instance, contain the right of everyone to freedom of
thought, conscience, and religion. This right, although belonging to every human
being and therefore an individual right, includes the possibility of manifesting this
right in community with others. Further, Article 20 UDHR and Article  1 1  ECHR12

33    Thomberry, 1994, pp. 5 and 53-54. See also Study of the Legal  Validity of the Undertakings
Concerning  Minorities by the UN Secretariat, 1950, UN Doc E/CN.4/367.

34 See Article 2 UDHR.
35  Zwart, T., 'Juridische bescherming van minderheden door de Raad van Europa', NJCM

Bulletin 24 No. 3, 1999, pp. 338,356.
36 See Capotorti,  1991,  §  139 and GA  Res. 217 C  (Ill) of 10  december 1948 entitled  'Fate of

Minorities'.
37    See in particular Article  14 ECHR, containing the prohibition of discrimination, see also

Zwart, 1999, pp. 339-344.
38    Article 19 UDHR and Article 10 ECHR.
39   Article 26 UDHR.
40   Article 21 UDHR.
41      See, for instance, Articles  16,17.1,18,20.21,23.4,27 and 29 UDHR, and Articles 9.1  and

11.1 ECHR.
42 Sidiropoulos case, ECtHR,  10 July 1998. Reports  of Judgments  and  Decisions, \998-IV. See

Zwart, 1999. pp. 355-356.
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contain the right of everyone to freedom of peaceful assembly and association  with
others.

Both the right to manifest a religion in community with others, and the right of
assembly and association are rights with an inherent collective dimension, which
means that the exercise of these rights cannot be reduced to individual human
beings. By formulating these rights as individual rights - and not as collective
rights -, a discrepancy is created between the entity possessing the right in question
and the entity exercising it. Further on in this Chapter, 1 will return to this
phenomenon.

3.1.  Rejection of the Strict Individual Approach

As  early  as  in 1950 it appeared  what the consequences  are  of a strict application  of
the idea of'equality in law'. During the deliberations on the text of what, in  1966,
was to become the International Convention on Civil and Political Rights (ICCPR),
two members of the Sub-Commission on the Prevention of Discrimination and
Protection of Minorities (hereafter: the Sub-Commission) noted that 'the rights of
using the minority language be fore the courts and of teaching the minority language
as one of the courses of study in State-supported schools is not covered by either
the Universal Declaration of Human Rights or the Draft International Covenant on
Human Rights'.43 It was realised that 'there would be a serious gap in the list of
internationally guaranteed human rights if the rights of persons belonging to
minority groups were not included'. 4 Suddenly the question no longer was whether
minorities need to be protected, but how. And this, too, appeared to be a difficult
question.

Whereas the purpose of human rights is the protection of their physical
existence, thus, personal integrity and dignity, the purpose of special rights of
minorities is the protection of their cultural existence in the broadest sense of the
word, including language, religion, and traditions. The protection of physical and
cultural existence by means of rights requires a determination of the subjects of
these rights. However, it appears that, while only the individual can be the subject
of rights aiming at the protection of personal integrity and dignity, the subjects of
rights aiming at the preservation of cultural existence are much more difficult to
determine. Is it the individual's, the group's, or the culture's existence that needs to
be protected?

With the UDHR and, later, the ECHR, a new trend was set in motion; the
individual as a subject of rights was the point of departure for the development of

43  Black and Ekstrand (E/CN.4/Sub.2/106/Rev. 1), see in: Capotorti, 1991, §167. For other
examples of questions which remain unanswered by a strict individual approach, see
Kymlicka, 1996, pp. 4-5.

44   Capotorti, 1991, p. iii.
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rights dealing with human beings. Rights concerning the cultural existence of
specific groups had to be fitted into this new approach. For instance, the gap which
was pointed out by the two members of the Sub-Commission was automatically
interpreted 'as a serious gap in the list of internationally guaranteed human rights

, 45if the rights of persons belonging to minority groups were not included .

However, the question is how to fit the protection of minorities into the human
rights framework. Or, as Thornberry formulated this problem:

human rights instruments generally follow language which is universalist and
individualist and do not accept a group dimension of rights without some strain. The
reality elided by this concentration on the individual as legal subject is that of the
group. Individuals do not exist shorn of cultural, linguistic or religious peculiarities:
they do not exist in abstracto. (...) An interesting aspect of the contemporary law of
minorities is the attempt to grapple with the group dimension within the individualist
framework of human rights law.46

The following sections will discuss different approaches towards minorities and
indigenous peoples, as developed in international law, and the attempts to adjust
these groups to a framework of individual human rights.

4.  ARTICLE 27 1CCPR: MINORITIES PERCEIVED AS GROUPS OF
INDIVIDUALS

Article 27 ICCPR 7 can be seen as a first attempt to deal with the group dimension
within the individualist framework. This Article reads as follows:

in those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with other
members of their group, to enjoy their own culture, to profess and practice their own
religion, or to use their own language.

This Article, which contains the first internationally accepted'8 rule for the
protection of minorities since the end of the Second World War, provoked a
discussion as to the meaning of its wording. Capotorti, in his Study on the Rights of
Persons belonging to Ethnic.  Religious and Linguistic Minorities, mentions several
arguments which were used at the time of the drafting of Article 27; arguments

45   Capotorti, 1991, p. iii (emphasis added, A.K.M).
46     Thomberry,  1994. pM  11- 12.
47 See General Comment on Article 27, No. 23 (50).
48  However, for instance. not by France. See Hofmann, R., 'Minderheitenschutz in Europa.

Uberblick uber die volker- und staatrechtliche Lage; in: Zeitschrift .fur auslandisches lind
Offentliches Recht und Wilkerrecht 5211,1992, pA 39-43.
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which show 'that the formulation of Article 27 (...) is based on sound reasons and
should not be misjudged or underestimated by the exegist'. 

According to Capotorti, there was a historical reason for the chosen formulation:
'In the League of Nations minority system of 1919-1920, rights were accorded to
individuals only. The theory of an international personality of minorities developed
later, mainly owing to the fact that the right of petition was granted not only to
members of minority groups but also to the groups themselves'.v This argument is
not very convincing; it follows from the above description of the League System    /
that  minorities  'as  such' and their< organisitidns  were  seen as entities

possessing    <rights and duties.                                   -
nCapotorti's opinion, there was also a need for a coherent formulation of the

various provisions of the ICCPR. The only exception in this Covenant, which
contains a number of individual rights,  is its Article  1.1  and  1.2, the right  of all
peoples of sel f-determination and the right to freely dispose of their natural wealth
and resources. According to Capotorti, however, this right of self-determination is
'an entirely different matter  from the rights of members of minorities'.51   1   will
return to this issue  at the end  of this Chapter.  At this point,  it has to be emphasised
that most authors share this opinion as far as external self-determination is j'
concerned, but that there is a tendency to recognise a right to internal self-1

R                      IIIdst#minarion of minoritiesind indjgen_ous peoples.
Capotorti subsequently mentions two cdns{deritiorls of a political nature which

have influenced the wording of Article 27. First, he mentions that

the  fact of granting rights to minorities and thus endowing them with legal status    <  -1
might increase the danger of friction between them and the .St@te* in so far as the  11 /
minority group, as an entity, would seem to be invested with authority to r¢present  V
the interests of a particular community vis-A-vis the State representing the interests of  r
the-entire population. tlf.  u :-t E  t'     .t.  ugld t.t (11   QAck

<   

This argument implicitly refers to the fact that the emefgence_Qf minorities as
subjects of international law largely depends on the political desirabilits-@f-Eucloc-
status. In other_jordsi-aslong as the international political conviction remains that

49   Capotorti, 1991, §§ 206-210; Thornberrry, 1994, p. 173ff.
50   Capotorti, 1991, § 207.
51   Capotorti, 1991, § 208.
52  See Cassese, A., Self-Determination of Peoples, Grotius, Cambridge, 1995, pp. 348-365;

Higgins, R., 'Minority Rights: Discrepancies and Divergences between the International
Covenant and the Council of Europe System', in: R. Lawson and M. de Blois (eds) The
Dynamics of the Protection of Human Rights in Europe, Essays in Honor of Henry G
Schermers, Volume III, Nijhoff, Dordrecht/Boston/London, pp. 196-198; ILO Convention
No. 169, Article   1.3:  'The  use  of the term 'peoples'  in this Convention shall  not  be
constructed as having any implications as regards the rights which may attach to the term
under international law'; ACM Report No. 16, pp. 19-21.
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1

the attribution of a status upon minorities as a collectivity may have serious

 
   political alld security »pects, it is very unlikely that minorities will obtain such a

L
' status-in  interhatiormT law.

Second, Capotorti warns that the freedom of each individual member of a
minority to choose between voluntary assimilation with the majority and the
presentation of his own distinctive characteristics might be disregarded by the
organs of the entity formed by the minority group, in its concern to preserve the
unity and strength of the group.53 Certainly, the danger of an individual being
'suffocated' by the rigid rules of his community is not imaginary. 4 However, the
construction as applied in Article 27 suggests that the tension between the
individual and the collectivity can be avoided by denying a legal status and rights
to the collectivity, and by attributing rights exclusively to individuals. This seems
to be a very superficial solution to this problem.

However, in the context of this study, the most relevant argument to replace the
word 'minorities' by the phrase 'persons belonging to minorities' was a legal one:
minorities as such were not subjects of law whereas persons belonging to such
minorities could easily be defined in legal terms. To maintain the idea of a group,
an amendment was suggested inserting the words 'in community with the other
members of their group' after the words 'shall not be denied the right'. It was
argued that, by relating to minorities in terms of 'individuals as members of a
minority', the individual was made subject of the right in question and not the
'minority  as such'. Moreover,  in this way, the problem of finding a new legal  form
for minorities 'as such' was avoided. These considerations concerning the legal
definition of minorities have probably been decisive to the formulation of Article
27. The Sub-Commission adopted the amendment by nine to none, with one
abstention.55

What can be said, on the basis of Article 27, about the way the international
legal order, as represented by the United Nations, perceives minorities? Article 27
is certainly not a collective right, attributing rights to a collectivity 'as such'. 6
Article 27 was drafted in the aftermath of the Second World War and in the light of
the new human rights perspective. Therefore, not surprisingly, the individual is the
entity which bears rights and duties, and not minorities 'as such'. 7 Thus, in the
light of Article 27, the legal status of minorities can be equated with the status of
individuals belonging to a minority group.

53   Capotorti, 1991, §§207-209.
54 See Young, 1.M., 'Together in Difference: Transforming the Logic of Group Political

Conflict', in: Kymlicka (ed.), 1995, pp. 155-178.
55     Capotorti, 1991, § 171.
56    Lerner, 1993, p. 91: 'Article 27 is certainly not group-oriented'.
57   In fact, the approach towards minorities as applied in Article 27 is only a slight variation on

the approach applied in Article 8 of the Treaty of 1919 and Articles  18 and 20 ofthe UDHR.
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On the other hand, Article 27 is also a group right: the individual is the subject
of such a right, but aspects of this right require a collectivity to exercise it.
Probably, because of this requirement, Thornberry has called this right a 'hybrid'
between individual rights and collective rights.58 The Human Rights Committee has
confirmed this interpretation of Article 27 in the Lubicon Lake Band vs. Canada
case, where it stated that 'the rights protected by Article 27 include the right of
persons, in community with others, to engage in economic and social activities
which are part of the culture of the community to which they belong'.59

4.1. Conclusion

The legal argument, as reported by Capotorti,60 that 'minorities as such were not
subjects of law whereas persons belonging to such minorities could easily be
defined in legal  terms'61 is convincing. A legal definition of minorities, Le., a legal
form in which they could be defined, did not - and still does not - exist.

· 62

Also, the current definitions of minorities as suggested by Capotorti,
Deschtnes,63 and Eide,64 are based on this individual approach. The suggested
definitions identify a 'special sort' of individual, viz., the individual belonging to a
minority group, but do not define minorities 'as such' in legal terms. However, this
'extended' individual approach does not solve all definition problems. Although it
is clear what is meant, in legal terms, by 'the individual', it is not clear what is
meant by individuals 'belonging to a minority' and by 'in community with other
members ofthe group'.

In fact, instead of freating a legal entity fitting minorities    'as    such',    a
combination of a legal ana sociological definition has been constructed. However,
the legal definition and the sociological definition of 'persons belonging to a
minority' have a different perspective. Whereas the legal definition sticks to the
individual as subject of law, the sociological definition reflects a social reality of
this individual by placing him  in a broader context of group characteristics,  such as
language, religion, and culture. By placing these two definitions together in one
provision, the gap between the two perspectives has not been bridged.

However, this is not all that can be said about the wording of Article 27. From
the words 'shall  not be denied', it appears that there is another dimension, viz.,  of
obligations of the State. Apparently, this article does not only address persons
belonging to a minority, but also 'States in which ethnic, religious or linguistic

58   Thornberry, 1994, p. 173.
59 HRC Communication No. 167/1984.
60   Capotorti, 1991, § 210.
61       Capotorti,  1991,  §  171.
62    Capotorti, 1991. § 568. See Chapter 3 section 3.1.
63    Deschtnes, 1985. § 181. See Chapter 3 section 3.1.
64 Working definition of minorities of Eide, 1993 Report, p. 7. See Chapter 3 section 3.1.
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minorities exist'. The rights   in this article   belong to 'persons belonging   to   a
minority', but these rights correspond with obligations of the State.  Thus, the rights
of Article 27 are not direct rights, but rights which are attributed to persons
belonging to a minority by means of obligations of the State. 5 An approach which,
on the one hand, directly addresses minorities and, on the other hand, contains
obligation for the State can be called a semi-direct approach.

5. OTHER INTERNATIONAL DOCUMENTS

Since the adoption of Article 27 ICCPR, it took another twenty-five years before
new documents regarding minorities and indigenous peoples were developed at the
international level. To begin  with,  in  1989, ILO Convention  No. 169 Concerning
Indigenous and Tribal Peoples in Independent Countriet was adopted. This
convention is a revised version of ILO Convention No. 107 'Concerning the
Protection and Integration of Indigenous and other Tribal and Semi-Tribal
Populations in Independent Countries' of 1957:7 However, it is especially since the
end of the Cold War and the beginning of the War in Yugoslavia that, in a
relatively short period of time several new instruments dealing with minorities were
adopted on the international as well as the regional level: the UN Declaration on the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities (1992),68 and,  in the framework of the Council of Europe, the European
Charter for Regional or Minority Languages (1992)69 and the Framework
Convention for the Protection ofNational Minorities (1994)70

Most of these declarations and conventions have been drafted as a consequence
of the renewed attention for minority issues following the end of the Cold War.
Since these new conventions have entered into force only recently, the practical
effect of these recent treaties for the legal position of minorities cannot be
established with certainty. At first sight, the two treaties of the Council of Europe
seem to have adopted the approach of Article 27 ICCPR. After a closer look,

65       Cf the approach in Article   11   of the Treaty   of   1919. in which some indirect rights  were
attributed to the Jewish community. For other examples, see Vieytez,  1999, p. 32.

66 ILO Convention  No. 169 entered into force 5 September  1991. By November  2000,  it  had
received 14 ratifications.

67 1LO Convention No. 107 entered into force 2  June  1959 and, by November 2000, had  been
ratified by 27 States.

9 UNGARes. 47/135,18 December 1992, UN Doc.E./CN.4/1 992/48.
69 European Charter for Regional or Minority Languages, Council of Europe, Strasbourg,

2  October  1992, ETS No. 148. Entered into force:  1  March  1998. By November 2000,  it had
received 11 ratifications.

70 Framework Convention for the Protection of National Minorities, Council of Europe.
Strasbourg,     1     February     1995, ETS No. 157. Entered into force:     1     February     1998.
By November 2000, it had received 32 ratifications.
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though, it appears that the formulation of minorities' rights as rights of 'individuals
belonging to a minority' is not the only way to define minorities actually used in
international law. Another approach which is frequently being used in these new
conventions is an indirect approach in which minorities are protected by means of
obligations of their own State. In this construction. in fact, the State is used to
attach duties to, leaving minorities only indirect rights. This, as Kovacs terms it,
'nouveau type d'approche', avoids discussion on, and choices between, a collective
and individual approach.

7I

5.1.  The UN Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities: A Mix of
Approaches

After the Cold War had ended, the General Assembly of the United Nations
adopted the Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities, drafted by the previously mentioned Sub-
Commission. Although a declaration and not a legally binding document,7-  
reflects the way minorities are currently being perceived at the level of the United
Nations.

This Declaration contains a mix of several approaches and subjects. Article  1.1
of the Declaration mentions minorities as a collectivity, 3 but only in the role of
beneficiaries, not as subjects. In fact, it is the State who is the subject of the
obligations flowing from this provision:74

States shall protect the existence and the national or ethnic. cultural, religious and
linguistic identity of minorities within their respective territories and shall encourage
conditions for the promotion of that identity.

71 See Kovacs, P., 'La protection des langues des minoritds ou la nouvelle approche de la

protection des minorites'. in: Revue Gunurale de Droit International Public, 1992, p. 413.

However, this approach was not entirely new, but had already been applied to minorities in
the minority system of the League ofNations.

72 Benoit-Rohmer, F., The Minority Question in Europe. Council of Europe Publishing,
Strasbourg  1996. p. 24.

73  Bokatola. 1.0., 'Droit des personnes appartenant a des minoritts', in: Revue G,inbale de
Droit International Public. 1993, pp. 756-757.

74 See Eide's comment on Article  1:  'One  set of measures follows directly from Article  1 (1)
States must adopt laws protecting against acts or the incitement to such acts which threaten
the existence of groups physically  or their identity', Eide, A Commentary to the Declaration
on the Rights of Persons Belonging to National or Ethnic. Religious and Linguistic
Minorities. Working     Group     on     Minorities     Fourth     Session,     25-29     May     1998,
E/CN.4/Sub.2/AC.5/1999/WP. 1, pp. 1-4. See also Articles 5,6, and 7 of the Declaration.
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In some other articles of the Declaration the 'extended' individual approach of
Article 27 ICCPR has been adopted, e.g. in Article 2.3:

Persons belonging to minorities have the right to participate effectively in decisions
on the national and, where appropriate, regional level concerning the minority to
which they belong or the regions in which they live, in a manner not incompatible
with national legislation. 75

Some group dimension is added to the Declaration in Article 3.1, which reads as
follows:

Persons belonging to minorities may excersice their rights, including those set forth
in the present Declaration, individually as well as in community with other members
of their group, without discrimination. 76

The group dimension is also visible in Article 2.4, however, in a different form. Not
the way in which the rights are exercised may be in community with others, as
allowed in Article 3.1, but the content of this right gives persons belonging to
minorities the possibility to establish and maintain their own associations. This
implies the possibility of establishing national or international institutions, 7 in
fther words, of new composite or even corporate entities.

   could
be called ambivalent. On the one hand, the international legal order allows

The attitude of the international community towards the right to association

persons belonging to a minority to form collective entities in the form of
)    associations to defend their interests. On the other hand, it does not recognise such

/         associations;   the international legal order refers to minorities, almost without
_ /   i      exception, in terms of individual human beings. Apparently, their associations lack

I an official legal or political status on the international level. The reason for
mentioning such associations in international documents is to oblige States to
accept such associations within their own legal and political systems.0 \---
5.2.  Conclusion: The Status of Minorities According to Article 27

ICCPR and the Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities

What can be concluded from this Declaration and the different approaches it
contains? In general, it can be said, together with Alfredsson and De Zayas, that 'It
is quite possible that the greatest significance of the new Declaration will rest on

75   Eide. 1999, pp. 5-6.
76    Eide, 1999, p. 7: 'It is never enough for a state to allow for individual use of minority rights.'
77   Eide, 1999, p. 7.
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the fact that it is the first international instrument devoted solely to minority
rights.78 Or, as Benoit-Rohmer concluded,

the text of the Declaration is certainly not revolutionary, inasmuch as it merely
reflects a consensus that is notoriously difficult to achieve where the rights of
minorities are concerned. The Declaration is (...) intended to strike a_balance between
the need, widely felt today, to provide  for a protected status for lininoritie s,And  the
desire to define minority rights sufficiently broadly to ensure that those same States'
freedom of action is not hampered. In this, the Declaration reflects the.ambivalen».
attitude of the international community, with its concern to protect minorities that are
frequently confronted with resurgence of nationalism, while simultaneously avoiding
the risk of the break-up of States, ethnic conflicts and secessionist trends.79

What can be said, more specifically, about the status of minorities in international
law  on the basis  of the di fferent approaches  in the Declaration?  From a strictly legal

point of view, this Declaration does not give any status at all, as it is only a
declaration and not a legally binding instrument. Nevertheless, the Declaration has
been discussed, because it reveals in what legal form minorities exist at the level of
the United Nations. The above analysis leads to the following conclusion.

From the description of Article 27 ICCPR and ofthe Declaration, it appears that
roughly two approaches can be distinguished in UN documents dealing with
minorities: in addition to the 'individual', the 'State' is used as an entity bearing
rights and duties in the context of the protection of minorities. In fact, minorities
have a status through either of these two subjects. Rights which imply involvement
ofthe State, such as the drafting of new legislation or adjustment of the educational
system, are formulated as State obligations of which minorities are beneficiaries.
Other rights are formulated as individual rights,   i. e., rights bestowed   upon   the
individual. Article 27 ICCPR is an example of the latter approach. The formulation
'in community with other members of their group', used in this article, suggests
some sort of compromise between the individual and collective approach, but does
not change the fact that the rights in question are bestowed upon individuals
('persons').

Since a legal form for minorities as a collectivity is lacking, the alternative, as
applied in the two UN documents mentioned, is to 'borrow' legal personality from
the individual, or to link up with the international status ofthe State.

78  Alfredsson, G. & de Zayas, G., 'Minority Rights: Protection by the United Nations', in:
Human Rights Law Journal, Vol.14, No. 1-2,1993, pp. 2-3; Hofmann, 1992, pp. 9-12.

79   Benoit-Rohmer, 1996 pp. 23-24.

139



Chapter IV

6. LANGUAGES CHARTER: PROTECTION OF LANGUAGES

A completely different approach can be found in the European Charter for Regional
or Minority Languages of 1992 (hereafter: the Languages Charter). As follows from
its Preamble, the member States of the Council of Europe consider that the
protection of the historical regional or minority languages of Europe, some of
which are in danger of eventual extinction, contributes to the maintenance and
development of Europe's cultural wealth and traditions. The Preamble further
mentions the 'value of interculturalism and multilingualism: although it is
emphasised that the protection and encouragement of regional or minority
languages should not be to the detriment of the official languages and the need to
learn them.

The first Article of the Languages Charter contains a definition of the term
'regional or minority languages'. These languages are i) traditionally used within a
given territory of a State by nationals of that State who form a group numerically
smaller than the rest of the population, and ii) different from the official
language(s) of that State. This does not include either dialects of the official
language(s) of the State or the language of migrants.

The Languages Charter aims at the promotion and use of regional or minority
languages in public life, i.e., in education; in criminal and civil proceedings before
the courts; in contacts with administrative authorities and public services; in the
media; in cultural activities and facilities; in economic and social life:' In order to
achieve this, several positive obligations have been conferred upon States.81 The
Languages Charter is clearly directed towards States, and States are the subjects of
the obligations relative to the protection of regional and minority languages.

However, there is another development in the Charter which is more
remarkable: the fact that minority and regional languages 'as such' are made the
object of protection by States. Thus, not individuals, nor groups are the 'object' of
protection, but their language. The collective dimension is inherent to the use and
protection of a language since a language cannot be spoken by one isolated
individual. By using a construction in which the language 'as such' is the object of
protection, and the State the subject of obligations, this collective dimension is
caught in legal terms, while a direct reference to the users of the language, or the
explicit attribution of collective rights or autonomy to these users, is avoided.

80    See part 111 of the Charter.
81 Obligations which are limited  by  Articles  2  and 3 where  it is stated  that each contracting

State shall specify each regional or minority language. or official language which is less
widely used on the whole or part of its territory. to which the paragraphs chosen in
accordance with Article 2 shall apply.
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What is the legal status of the users of these languages? Although they are not
referred to as subjects or objects of the provisions of Part 111  of the Charter, they are
not completely non-existent in the Languages Charter. Part II of the Charter,
concerning its Objectives and Principles, refers several times to the users of these

languages. In a number of articles they are even referred to as 'groups'. Article
7.1(e), for example, states that 'Parties shall base their policies, legislation and
practice on the following objectives and principles: The maintenance and
development of links (...) between groups using a regional or minority language and
other groups in the State employing a language used in identical or similar form, as
well as the establishment of cultural relations with other groups in the State using
different languages'. Similarly, according to Article 7.3, 'the parties undertake to
promote (...) mutual understanding between  all linguistic groups  of the country'.
Finally, Article 7.4, states that 'in determining their policy with regard to regional
or minority languages, the Parties shall take into consideration the needs and wishes
expressed by the groups which use such languages. They are encouraged to
establish bodies, if necessary, for the purpose of advising the authorities on all
matters appertaining to regional or minority languages'.

The latter Article is especially interesting where it concerns the 'establishment
of bodies'. Although these bodies do not have a well-defined legal status, the fact
that the establishment of such bodies is deemed necessary is an indication of the
need to get a hold on an entity as elusive as a group using a minority language.

What does the Languages Charter contribute to the determination of the status
of linguistic minorities in international law? Linguistic minorities are mentioned in
the context of the Languages Charter in a 'doubly' indirect way: they are neither
the subjects of rights concerning their own language, nor the direct objects of
protection. In fact, they are hidden behind their language. They are but the users of
the languages which the States have the obligation to protect. Nevertheless,
linguistic minorities have been defined in the Languages Charter; from the
definition of minority languages, a definition of linguistic minorities themselves
can be deduced. Moreover, interesting is the fact that minorities are referred to as

'groups' instead of as individuals using a minority language. These groups are even
encouraged to establish bodies for the purpose of advising the authorities. This
could be interpreted as a right to be heard. Apparently, a group approach is
politically feasible and legally possible, as long as this group is not the subject of
direct rights or the object of direct protection.

7.  A FRAMEWORK APPROACH: POSITIVE OBLIGATIONS FOR STATES

Another recent example of a convention which protects minorities though their own
State  is the Framework Convention  for the Protection of National Minorities of the
Council of Europe (hereafter: the Framework Convention), which entered into force
in   February    1998. This Convention    is the first legally binding international
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instrument dealing with the protection of national minorities in general. 2  Its  aim is
to specify the legal principles which States have undertaken to respect in order to
ensure the protection of national minorities.83

In the Vienna Declaration  of 9 October  1993,  it was resolved to enter  into
political and legal commitments relating to the protection of national minorities in
Europe. It was agreed that 'the national minorities which the upheavals of history
have established in Europe should be protected and respected so that they can
contribute to stability and peace'. And, in order to transform the political
commitments in this Declaration into legal obligations. it was decided to instruct
the Committee of Ministers of the Council of Europe to draft, among other things, a
Framework Convention in order to ensure the protection of national minorities. 

As the name already suggests,

a choice was made for a Framework Convention which contains mostly programme-
type provisions85 setting out objectives which the Parties undertake to pursue. These
provisions, which will not be directly applicable, leave the States concerned a
measure of discretion in the implementation of the objectives which they have
undertaken to achieve, thus enabling them to take particular circumstances into
account. 86

In other words, the Framework Convention intends to impose a framework of
objectives and obligations, and to leave the implementation of these obligations
with a measure of discretion to States.

The balance between obligation and discretion is visible in those articles37
which deal with 'the right of every person belonging to a national minority to use
his or her minority language freely and without interference'. As follows from the
Explanatory Report to the Framework Convention, this right is considered to be of
particular importance because 'it represents one of the principal means by which
such persons can assert and preserve their identity'. 8 Whereas,    in the first

paragraph of Article   10, the Parties 'undertake to recognise that every person
belonging to a national minority has the right to use freely and without interference
his or her minority language, in private and in public, orally and in writing', in the
second paragraph, the same Parties 'shall endeavour to ensure, as far as possible,

82 Explanatory Report to the Framework Convention, sub  10.
83        Ibidem.
84 See Vienna Declaration, 9 October 1993, Appendix II.
85  In the Framework Convention, most Articles are formulated as follows: 'The parties

undertake to adopt (...); to promote (...); to recognise (...); to take measures (...); Parties shall
ensure (...)'.

86 Explanatory Report to the Framework Convention, sub  11.
87    Articles 10-12 of the Framework Convention.
88 Explanatory Report to the Framework Convention, sub 63.
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the conditions which would make it possible to use the minority language in
relations between those persons and the administrative authorities'. Indeed, as also
follows  from the Explanatory Report, the wording of the second paragraph  is  'very
flexible, leaving Parties a wide measure of discretion':9 Another Article which
leaves a great deal of discretion to States, is Article 30, according to which any
State may 'specify the territory or territories for whose international relations it is
responsible to which this Framework Convention shall apply'. Besides, a State may
also extend the application of the Framework Convention or withdraw the
declaration by which it had declared the Convention applicable to a specific
territory.

90

It is inherent to drafting a Convention in the form of a framework with
programme-type provisions, that the rights mentioned in this Convention lack direct
applicability." None of the rights in the Framework Convention are attributed
directly to national minorities or to persons belonging to such minorities. As
follows from the Preamble, the principles set out in the Framework Convention will
be implemented through national legislation and appropriate governmental
policies.92

Strictly speaking, the question of whether this implementation through national
legislation should take place by means of individual rights or collective rights has
no relevance to this Convention. After all, the relation between minorities and the
Framework Convention is only an indirect relation, and the Convention, as a
framework, covers only the relation between the Council of Europe and the States
Parties to the Convention. Nevertheless, as follows from the Explanatory Report,
the drafters have formulated their points of view on this issue. As far as the
implementation of the obligations by the States vis-a-vis their minorities is
concerned, it is stated that this implementation 'does not imply the recognition of
collective rights"3 and that the emphasis is placed on the protection of persons
belonging to national minorities, who 'may exercise their rights and enjoy their
freedoms flowing from the principles enshrined in the present Framework
Convention individually and in community with others':4

Article  1  states that 'the protection of national minorities and of the rights and
freedoms of persons belonging to those minorities forms an integral part of the
international protection of human rights'. In order to avoid every misunderstanding,

89 Explanatory Report to the Framework Convention, sub 64.
90    Articles 30.2 and 30.3 of the Framework Convention.
91 Explanatory Report to the Framework Convention,  sub  11  and 29: 'The provisions of this

Framework Convention are not directly applicable. It is not concerned with the law and
practice of the Parties in regard to the reception of international treaties in the internal  legal
order.'

92 Explanatory Report to the Framework Convention, sub  13.
93 Explanatory Report to the Framework Convention. sub  13.
94    Article 3.2 Framework Convention.
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the Explanatory Report warns that the recognition of the joint exercise of human
rights 'is distinct from the notion of collective rights':5

By adopting this approach towards minorities in the Framework Convention and
in the Languages Charter, the Council of Europe has followed the approach
adopted by other international organisations.96 This means, however, that not only
the advantages of an Article 27 ICCPR-approach, but also its limitations have been
adopted in the relation of States vis-A-vis their minorities. One of these limitations
is that this approach involves two different actors: the individual who is the bearer
of rights, and the group, which is the entity exercising these rights. This
discrepancy may cause problems, especially when these rights are invoked before
an international court.97 Questions may arise such as: what is the interested entity
when a violation of rights occurs, the individual or the community? Or: can the
individual represent the community?

In other words, in order to have a clear and workable right, the phrase 'in
community with other members of the group' needs some further interpretation.  In
the context of Article 27 ICCPR, this phrase is often interpreted as implying a
positive obligation for the State to facilitate the collective exercise of a right, for
instance, by building schools. However, also another interpretation is possible,
which leaves discretion to the minorities themselves.

In the Framework Convention, more than in any other international document
dealing with minorities, an effort is made to specify this 'community element' and
to translate it into a form that is recognisable and workable for lawyers. The aspect
of the collective exercise of individual rights can be traced  in the content of several
provisions. Article 7, for instance, contains the obligation of the Parties to 'ensure
respect for the right of every person belonging to a national minority to freedom of
peaceful assembly, freedom of association, freedom of expression, and freedom of
thought, conscience and religion: In Article 8, the Parties 'undertake to recognise
that every person belonging to a national minority has the right to manifest his or
her religion or belief and to establish religious institutions, organisations and
associations'. According to Article   13, the Parties shall recognise, within  the
framework of their education systems, 'that persons belonging to a riational
minority have the right to set up and to manage their own private educational and
training establishments'. However, this far-reaching right is limited in the second
paragraph, which states  that 'the exercise  of this right shall not entail any financial
obligation for the Parties'. Article 15 should also be mentioned  in this context  as  it
says  that:

95 Explanatory Report to the Framework Convention, sub 37.
96 Explanatory Report to the Framework Convention, sub  13 and 31.
97 See Chapter 5.
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The Parties shall create the conditions necessary for the effective participation of
persons belonging to national minorities in cultural, social and economic life and in
public affairs, in particular those affecting them.

This right is formulated rather broadly, but as follows from the Explanatory Report,
States are expected to take far-reaching and concrete measures, such as: initiating
consultations with persons belonging to national minorities, by means of
appropriate procedures and, in particular, through their representative institutions,
when Parties are contemplating legislation or administrative measures likely to
affect them directly; involvement of these persons in the preparation and
implementation of development plans; improvement of effective participation of
persons belonging to national minorities in the decision-making processes and
elected bodies at national and local levels; the establishment of decentralised or
local forms of government.

98

These measures aim at the improvement of the position of persons belonging to
a minority in decision-making processes. However, it is remarkable that, whereas
Article 15 itself speaks of participation of 'persons belonging to national
minorities', the Explanatory Report, purposely or not, transforms this participation
into 'representative institutions', 'elected bodies', and 'decentralised or local forms
of government'. Although it may be too far-reaching to conclude on this basis that a
strict individual approach renders the participation of minorities in international life
impossible, it can be stated that, at least, the participation of minorities in public
life, nationally or internationally, is more realistic and efficient when certain forms
of organisation of the 'persons belonging to a minority' are recognised.

One step further than the recognition of minorities' organisations and their
involvement in decision-making processes would have been the attribution of a
certain degree of autonomy to these organisations. However, this is a step the
drafters of the Framework Convention have not taken. The obligation of the State
to abstain from interference in some specific matters - autonomy - appears in the
Framework Convention only in relation to individuals, as for example in Article  17,
paragraph 1, according to which 'the parties undertake  not to interfere  with  the
right of persons belonging to national minorities to establish and maintain free and
peaceful contacts across frontiers with persons lawfully staying in other States'.
The highest degree of autonomy is individual autonomy as laid down in paragraph
2  of Article  17: 'The Parties undertake not to interfere with the right of persons
belonging to national minorities to participate in the activities of non-governmental
organisations, both at the national and international levels':9

98 Explanatory Report to the Framework Convention, sub 80.
g9 Explanatory Report to the Framework Convention, sub 83. 84. Compare also Art. 7

concerning the freedom of association. Provisions like these are based on par. 32.4 and 32.6
ofthe Copenhagen Document of the OSCE.
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Finally, a last revealing Article from the Framework Convention in this
overview of the concept of minorities in international legal instruments is
Article 20. This Article limits the exercise  of the rights and freedoms of any person
belonging to a national minority, by the obligation to respect the national
legislation and the rights of others, in particular those of persons belonging to the
majority or to other national minorities. Whereas other provisions of the100

Framework Convention containing - indirect - rights for minorities are directed to
the States, this provision containing an obligation for minorities is directly
addressed to the persons belonging to minorities. The fact that minorities are asked
to respect rights of others is not remarkable, but its formulation sheds a different
light on the entire Convention. Apparently, obligations of minorities escape the
'framework' of the Framework Convention which only covers rights. This implies
that persons belonging to minorities do have a direct status under the Framework
Convention, though only as entities possessing obligations.

8. OSCE: MINORITY ORGANISATIONS

In order to complete the overview of the way in which minorities are perceived in
international instruments dealing with the protection of minorities, a closer look
will be taken at the developments within the Organization on Security and Co-
operation in Europe (OSCE). Over the years, the OSCE has had an increasing
influence on international standard-setting, especially in the field of human rights
and minority rights. In the final documents of the different CSCE - later OSCE -
Conferences attention is increasingly paid to minorities and security problems
arising from the coexistence of different groups within one State. In particular, the
document resulting from the CSCE meeting in Copenhagen, in June 1990, deserves
some attention, as it meant a step forwards in the development of European
standards concerning minorities.

The way in which minorities are approached in this document does not differ
from the techniques described above. The Copenhagen document is a mixture of an
indirect approach in which the State is the subject of obligations, and the direct
individual approach, in which persons belonging to a national minority are the
subjects of specific rights which can be exercised alone or in community with the
group:01 This observation is not the main reason for adding this document to the

100  Full text of Article 20: 'In the exercise of the rights and freedoms flowing from the principles
enshrined in the present framework Convention, any person belonging to a national minority
shall respect the national legislation and the rights of others, in particular those of persons
belonging to the majority  or to other national minorities.' See further Explanatory Report  to
the Framework Convention, sub 89.

101  See Article 32.6 Copenhagen Document 1990.
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present description of the way in which international law deals with the concept of
minorities.

In fact, it is not its technical side, but its substantive provisions which make the
Copenhagen document interesting. This document contains a relatively large
number of provisions which deal with different forms of minority organisations.
The importance of cooperation and contact between States and their minorities,
including the right to association, has been recognised in most recent documents
dealing with minorities. As mentioned, the Framework Convention has dealt with
different forms of the right to association  in its Articles  7,8,13, and 15. However,
in the Copenhagen document, this right has been elaborated in a more direct
approach.

In Chapter IV, Article 30, after having recognised 'that the questions relating to
national minorities can only be satisfactorily resolved in a democratic political
framework based on the rule of law', the participating States 'recognize the
importance of non-governmental organisations, including political parties, trade
unions, human rights organisations and religious groups, in the promotion of
tolerance, cultural diversity and the resolution of questions relating to national
minorities'.

To persons belonging to national minorities, Article 32 attributes several rights,
such as: the right to use their mother tongue in private and in public (Art. 32.1); to
establish and maintain their own educational, cultural and religious institutions,
organisations and associations, which can seek voluntary financial and other
contributions as well as public assistance, in conformity with national legislation
(Art. 32.2); to establish and maintain unimpeded contacts among themselves within
their country as well as contacts across frontiers with citizens of other States with
whom they share a common ethnic or national origin, cultural heritage or religious
beliefs (Art. 32.4); to establish and maintain organisations or associations within
their country and to participate in international non-governmental organisations
(Art. 32.6).

For the respective participating States, the following obligations flow from
Articles 33 and 35: 'to protect the ethnic, cultural, linguistic and religious identity
of national minorities on their territory and create conditions for the promotion of
that identity, and to take the necessary measures to that effect after due
consultations, including contacts with organisations or associations of such
minorities, in accordance with the decision-making procedures of each State'
(Art. 33). Further, the participating States 'will respect the right of persons
belonging to national minorities to effective participation in public affairs,
including participation in the affairs relating to the protection and promotion of the
identity  of such minorities'. Finally, the participating States   'note the efforts
undertaken to protect and create conditions  for the promotion  o f the ethnic, cultural,
linguistic and religious identity of certain national minorities by establishing (...)
appropriate local or autonomous administrations corresponding to the specific
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historical and territorial circumstances of such minorities and in accordance with
the policies ofthe State concerned' (Art. 35).

Although formulated on the international level, the right to association
envisages in the first place the establishment of parties or organisations within
States, on the national level, in order to enable and improve the contact between
States and their minorities. The drafters of these rights probably did not aim at or
imply the establishment of new legal entities on the international level.
Nevertheless. Article  32.6  of the CSCE Copenhagen document and Article  17  of
the Framework Convention refer to national and international non-governmental
organisations (NGOs). The rapid development of a worldwide network of different
NGOs and their increasing role in several decision-making processes make the
dividing line between the national and international level very thin.

9.  INDIGENOUS AND TRIBAL PEOPLES: A COLLECTIVE APPROACH?

There are different techniques to define minorities in legal terms, as can be
concluded from the above-mentioned international instruments dealing with the
protection of minorities. Minorities can be approached as groups of individuals or
as beneficiaries of positive obligations of the State. Aspects of their culture,  such as
their language, can also be taken as an object of protection. However, a collective
approach of minorities 'as such' is almost'o, completely absent in this overview of
approaches. It could even be imagined that these different approaches were
developed as a result ofthe conviction that a collective legal approach of minorities
'as such' is not feasible.

Although not directly in relation to minorities, several international legal
instruments do apply a collective legal approach towards groups. Although by some
authors this is considered as 'doctrinally impure',103 in some instruments a
collective approach and an individual approach exist side by side.

9.1. ILO Conventions Nos. 107 and 169

The most comprehensive binding international document in which several
approaches are used side by side is /LO'04 Convention No. 169 'Concerning the

102 An exception  is the Languages Charter in which an indirect reference  is  made to linguistic
groups.

103 See Thornberry, 1994, pp. 11-12.
104  Since the establishment of the Committee of Experts on Native Labour in 1929, several

conventions concerning indigenous peoples have been concluded in the framework of the
ILO: Convention No. 29 (1930), No. 50 (1936), No. 64 (1939), No. 65 (1939), No. 86
(1947), No. 97 (1949), No. 104 (1955). See Lerner, 19918, p. 105; Bri)lman, C.M. and Zieck,
M.Y.A., 'Indigenous Peoples', in: C. Brolman et al. (eds), 1993. p. 197. In this Chapter, 1
will limit my analysis to ILO Conventions Nos.  107 and  169.
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Protection of Indigenous and Tribal Peoples in Independent Countries'. This
Convention, which was concluded  in  1989, is a revised version of ILO Convention
No. 107 'Concerning the Protection and Integration of indigenous and other Tribal
and Semi-Tribal Populations in Independent Countries ' of 1957:05 The latter
Convention has been severely criticised for aiming, in its Preamble, at the
'progressive integration [of indigenous and other tribal and semi-tribal populations]
into their respective national communities'.'06 Convention  No.   107 was framed  in
terms of members of indigenous populations and their rights as equals within the
larger society. Indigenous peoples or groups as such were only secondarily,  if at all,
made beneficiaries of rights of protection. ILO Convention No. 169, which107

entered into force on 5 September  1991, is one ofthe rare examples of a convention
in which special attention is paid to peoples, as groups, living within independent
States. However, this attention is neither self-evident nor undisputed. Or, as Anaya
noted in his book Indigenous Peoples in International Law:

Convention No. 169 can be seen as a manifestation of the movement toward
responsiveness to indigenous peoples' demands through international law and, at the
same time, the tension inherent in that movement. Indigenous peoples have
demanded recognition of rights that are of a collective character, rights among whose
beneficiaries are historically grounded communities rather than simply individuals or
(inchoate) States. The conceptualization and articulation of such rights collide with
the individual/State perceptual dichotomy that has lingered in dominant conceptions
of human society and persisted in the shaping of international standards. The asserted
collective rights, furthermore, challenge notions of State sovereignty, which are
especially jealous of matters of social and political organization within the presumed
sphere of State authority. 108

1n fact, Convention No. 169 is a mosaic of different approaches which refer to
different entities as bearers of rights or duties.

In the first place, there are provisions which relate to the individual members of
the tribe or group. For instance, Article 28 reads: 'Children belonging to the
peoples concerned shall, wherever practicable, be taught to read and write in their
own indigenous language or in the language most commonly used by the group to

105    Convention  No. 107 entered into force  2   June   1959  and, by November  2000,  had  been
ratified by 27 States. Lerner,  199 I a, p.  114, note 34.

106 See the Preamble of ILO Convention No. 169: 'the developments (...) have made it
appropriate to adopt new international standards on the subject with a view to removing the
assimilative orientation of the earlier standards'; Thornberry, P., 'Self-Determination,
Minorities, Human Rights: A Review of International Instruments', in: International and
Comparative Law Quarterly, 1989, p. 885; Lemer, 1991b, p. 225; Galenkamp, M.,
Individualism versus  Collectivism, RES, Rotterdam, 1993, p. 50: Anaya, 1996, p. 47.

107  Anaya. 1996. p. 44.
108  Anaya, 1996, p. 48.
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which they belong'; or, Article 26: 'Measures shall be taken to ensure that members
of the peoples concerned have the opportunity to acquire education at all levels on
at  least  an equal footing with the rest ofthe national community':09

In other provisions of this Convention, indigenous and tribal peoples are
referred to as groups as a whole. Thus, not the individual members of the group or
tribe are regarded as the bearers of the rights and duties resulting from the
Convention, but the different groups as such. As stated in Article 1, this Convention
applies to:

Tribal peoples in independent countries whose social, cultural and economic
conditions distinguish them from other sections of the national community, and
whose status is regulated wholly or partially by their own customs or traditions or by
special laws or regulations; as well as to: Peoples in independent countries who are
regarded as indigenous on account of their descent from the populations which
inhabited the country, or a geographical region to which the country belongs, at the
time of conquest or colonisation or the establishment of present State boundaries and
who, irrespective of their legal status, retain some or all of their own social,
economic, cultural and political institutions.

The term 'peoples' in the context ofthis Convention has been discussed extensively
during the negotiations, especially by State governments maintaining that the term
'peoples' invokes an association with self-determination as laid down in Article 1
of the ICCPR and the ICSECR. This controversy was settled with an addition to the
text that:  'The use of the term "peoples" in this Convention shall not be construed
as having any implications as regards the rights which may attach to the term under
international law'."oAn example of a provision in which a collective approach has
been applied is Article 7:

The peoples concerned shall have the right to decide their own priorities for the
process ofdevelopment as it affects their lives, beliefs, institutions and spiritual well-
being and the lands they occupy or otherwise use, and to exercise control, to the
extent possible, over their own economic, social and cultural development. In
addition, they shall participate in the formulation, implementation and evaluation of
plans and programmes for national and regional development which may affect them
directly. 111

It seems as i f the indigenous and tribal group as such  is the subject of these rights,
and many States and scholars actually interpret these rights as collective rights.
However, the fact that in all provisions the word 'shall' is used, can also be
interpreted as implying that a slight measure of discretion concerning the

109 See further Articles 10.11.17.3,16.5,21.22,26, and 28.1. ILO Convention No. 169.
110   See Article 1.3 ILO Convention No.  169. See also Anaya,  1996, p. 49.
111   See also Articles 3,7.1  and 2,8.2,12,16.17.1 and 2,30,32,33. ILO Convention No.  169.
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implementation is left to the State's governments. A similar wording was applied in
the League of Nations' minority system with regard to  'Jews' in Article  11  of the
Treaty of 1919 with Poland: although it seemed as  if they were the subject of rights
attributed  by the Treaty  of  1919,  it  was  in fact their State which  was the entity
bearing obligations. As described above, this construction was necessary, because
'Jews' as such is not an entity existing in international law.112

However, the same conclusion cannot be drawn with regard to the international
status of entities like indigenous and tribal peoples at the time of the drafting of
ILO Convention No. 169. Their rights, as for instance laid down in Article 7, are
formulated  in  a much stronger  way. The formulation  in the Treaty  of  1919  ' Jews
shall not be compelled' implies a direct obligation for the State and does not
constitute a direct right for the Jews as such, whereas the phrase 'Peoples
concerned shall have the right' clearly indicates the 'Peoples'  as the bearers of the
right in question. Further, also the nature of the rights mentioned in Article 7 does
not leave much room for interference by the State.

It needs to be emphasised that a great deal of the provisions in this Convention
is clearly aimed at the governments of States and contain obligations to take
specific measures relating to indigenous or tribal peoples. For example, according
to Article 7.4, 'Governments shall take measures, in co-operation with the peoples
concerned, to protect and preserve the environment  of the territories they inhabit'.
Article 25 states: 'Governments shall ensure that adequate health services are made
available    to the peoples concerned'. Another Article containing far-reaching
obligations is Article 30: 'Governments shall adopt measures appropriate to the
traditions and cultures of the peoples concerned, to make known to them their
rights and duties, especially in regard to labour, economic opportunities, education
and health matters, social welfare and their rights deriving from this Convention': 13

Finally, there is a category of provisions formulated in general terms without
clearly specifying the subject or the beneficiary. These provisions are vaguely
aimed at State governments and contain weak obligations concerning the protection
of specific objects. For instance,  in  Part Il dealing  with 'Land', Article  13  puts  a
general obligation on governments: 'In applying the provisions of this Part of the
Convention, governments shall respect the special importance for the cultures and
spiritual values of the peoples concerned of their relationship with the lands or
territories, or both as applicable, which they occupy or otherwise use, and in
particular the collective aspects of this relationship'. This general obligation
concerning the relationship with  land is worked  out in further detail in Article  14:

112 See Chapter 4 section 2.
113 See further: Articles 2,6, 7 (3 and 4), 13, 14 (2), 15 (2), 20,23 (1), 25. ILO Convention

No. 169.
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'The rights of ownership and possession of the peoples concerned over the lands
which they traditionally occupy shall be recognized'.114

This way of formulating rights concerning 'the relationship with their land' is
similar to the way the protection of 'language' in the Languages Charter of the
Council of Europe was conceived. Not the individuals or the group are the bearers
of rights concerning their language or land as constituting crucial aspects of their
respective cultures, but these cultural aspects themselves are the objects of         
protection by the State.

In general, it can be concluded that ILO Convention No. 169 contains three            I
different approaches. Some provisions which contain rights requiring measures of a
financial, legal, or organisational nature by the State are formulated in an indirect
way. In other provisions 'the relationship of indigenous peoples with their land' is
the object of protection by the State. However, the most interesting provisions in
this treaty are those which contain a collective approach. By addressing indigenous
and tribal peoples as bearers of collective rights, ILO Convention No. 169 reaches
further than all the documents concerning minorities described above.

9.2.  UN Draft Declaration on the Rights of Indigenous Peoples:
Collective Rights

In contrast to the mentioned UN Declaration on the Rights of Persons Belonging to
National or Ethnic Religious and Linguistic Minorities, the UN Declaration on the
Rights of Indigenous Peoples (hereafter: Draft Declaration) is still a draft text.
Moreover,  some of its most fundamental provisions are still the subject of vigorous
debate. Therefore, it cannot be established with certainty what the practical
consequences and implications of this Draft Declaration will be for the legal status
of Indigenous Peoples. However, it is because of these fundamental provisions in
the present text that the Draft Declaration is worth further examination.

In    1983,    Martinez    Cobo    completed his Study of Discrimination against
Indigenous Populations, and concluded that existing human rights standards 'are
not fully applied' to indigenous peoples and, moreover, are 'not wholly adequate'
for the task. Subsequently, he concluded that a declaration leading to a convention
is required.'15 This was the beginning of a long process of deliberations between
representatives of Indigenous Peoples, United Nations experts, and member States
of the United Nations, mainly meeting in the context of the United Nations Sub-
Commission on the Prevention of Discrimination and Protection of Minorities (the
present Sub-Commission on the Promotion and Protection of Human Rights),
resulting  in the Draft Declaration  on the Rights of Indigenous Peoples: 16  In  1994,

114 For other examples, see Articles 4,5,8 (1),9,15 (1), 18,19,22,23 (2), 24,26,28 (2), 31
ILO Convention No. 169.

115 See Martinez Cobo, 1983, par. 624,625,628.
1 16  E/CN.4/Sub.2/1993/2/29
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after a technical review was carried out by the United Nations Working Group on
Indigenous Populations, the text passed the United Nations Sub-Commission.117

In Article 42, it is stated that the rights recognised in this Draft Declaration
'constitute the minimum standards for the survival, dignity and well-being of the
indigenous peoples of the world'. Therefore, indigenous peoples now assert that it
is up to the governments to defend any changes, deletions, and amendments which
would change the general principles and therefore the integrity of this Draft
Declaration.'18Although indigenous peoples have had a great deal to say in creating
and shaping the Draft, and the Draft Declaration is meant to reflect indigenous
peoples' views and aspirations, in the end, the Draft Declaration will be a
declaration of the Member States of the UN, not of indigenous peoples or
communities.

The Draft Declaration is a declaration, not a convention, which means that, even
after it has finally been adopted by the General Assembly, it will not impose legally
binding obligations upon States:„ However, as Special Rapporteur Martinez Cobo
suggested, somewhere in the distant future, the Declaration might become a
stepping stone to a Convention on the Rights of Indigenous Peoples. Probably
therefore, some States have difficulties accepting the present text of the
Declaration, which further develops the ideas incorporated in ILO Convention
No. 169.

9.2.1.    The Preamble

As most preambles, the Preamble of the Draft Declaration contains several
principles which affect the entire Declaration. These are the principle of equality of
all peoples, the principle of the prevention of racism, and the principle of non-
discrimination:

Affirming that indigenous peoples are equal in dignity and rights to all other peoples,
while recognizing the right of all peoples to be different, to consider themselves
different, and to be respected as such,
Affirming further that all doctrines, policies and practices based on or advocating
superiority of peoples or individuals on the basis of national origin, racial, religious,
ethnic or cultural differences are racist, scientifically false, legally invalid, morally
condemnable and socially unjust,
Reaffirming also that indigenous peoples, in the exercise of their rights, should be
free from discrimination of any kind. 120

117   E/CN.4/Sub.2/1994/2/Add. 1.
118 R. Barnes of the Intermediary Media Office DoCip for the Indigenous Peoples' Media

Committee, United Nations, Geneva, 9 December  1998.
119   However, the adopted Declaration  will  be legally binding  to the extent  that it reflects

customary international law or even jus cogens. For example. the prohibition against
genocide as formulated in Article 6 of the Declaration would appear to be a rule of jus
cogens. See Burger & Hunt, 1994, p. 410.

120    See the first, third, and fourth paragraph ofthe Preamble ofthe Draft Declaration.
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During the preparatory meeting  in  1998, and subsequent meetings  of the  WGIP, the
representatives of the Indigenous Peoples considered that these three principles
'provide the underlying meaning of the text and provide a basis for a defence of the
text'.12' In the defence of Article 3, containing the right of self-determination, the
principle of equality of all peoples and the principle of non-discrimination play a
particularly important role.

122

However, in the context of this Chapter which deals with the way the
international legal order perceives minorities and indigenous peoples, another

aspect of the Draft Declaration is of special interest: the fact that rights of
indigenous peoples are formulated as rights of groups or communities, as well as
individual rights. The Preamble welcomes and supports the structuralisation and
organisation of minority groups:

Welcoming the fact that indigenous peoples are organizing themselves for political,
economic and social and cultural enhancement and in order to bring an end to all
forms of discrimination and aggression wherever they occur,
Convinced that control by indigenous peoples over developments affecting them and
their lands, territories and resources will enable them to maintain and strengthen their
institutions, cultures and traditions, and to promote their development in accordance
with their aspirations and needs. 123

So far, several themes and principles as announced in the Preamble of the Draft
Declaration have been touched upon. In the following sections, a closer look will
be taken at two controversial issues as elaborated in several articles of the Draft
Declaration: the attribution of collective rights in general and, more specifically,
the right of self-determination of indigenous peoples.

9.2.2.   Collective Rights

To a certain extent, the problems experienced by indigenous peoples and minorities
could be, and  in fact are, solved by means of the individual approach as applied in
recent conventions concerning human rights and rights of persons belonging to a
minority group or indigenous people. Nevertheless, as the ACM pointed out,

there will be claims which, while they might warrant recognition in the form of
attribution of rights, cannot easily be translated into individual rights. Examples
might be the claims of indigenous peoples to self-determination, to collective rights
to lands and fishing grounds, to natural resources and to some cultural rights. The
simple fact that these rights cannot easily be accommodated in the framework of

121  Urrutia, 1999. § 19; Gray, 1999, p. 3. Also, see Chavez, 2000, § 29.
122 This article will be dealt with in greater detail, further on in this Chapter.
123  See the seventh and eighth paragraph ofthe Preamble ofthe Draft Declaration.
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individual rights does not in itself constitute grounds for ignoring such claims
altogether.

124

In order to protect these special claims of indigenous peoples. the Draft
Declaration, following ILO Convention No.169, has adopted an approach in which
the collectivity  'as such'  is the bearer of rights and duties. Illustrative in the context
of indigenous peoples' rights are collective rights concerning the possession of land
and the relation of indigenous peoples with the environment as laid down in
Articles 25-27.

Article 25: Indigenous peoples have the right to maintain and strengthen their
distinctive spiritual and material relationship with the lands, territories, waters and
coastal seas and other resources which they have traditionally owned or otherwise
occupied or used, and to uphold their responsibilities to future generations in this
regard.

Article 26: Indigenous peoples have the right to own, develop, control and use the
lands and territories, including the total environment of the lands, air, waters, coastal
seas, sea-ice, flora and fauna and other resources which they have traditionally
owned or otherwise occupied or used. This includes the right to the full recognition
of their laws, traditions and customs, land-tenure, systems and institutions for the
development and management of resources, and the rights to effective measures by
States to prevent any interference with, alienation of or encroachment upon these

rights.
Article 27: Indigenous peoples have the right to the restitution of the lands, territories
and resources which they have traditionally owned or otherwise occupied or used,
and which have been confiscated, occupied, used or damaged without their free and
informed consent.

The collective approach is not uncontested. On the one hand, indigenous
representatives emphasise the importance of recognising the collective rights of
indigenous peoples, such as those pertaining to land, language and education and,
in particular, the right to self-determination. Further, they state that group rights are
not in opposition nor a threat to individual rights:25 On the other hand, states like
the US,126 Japan, and France127 have difficulties with accepting collective rights of

124 See ACM Report No. 16, pp. 16-17; for other examples or questions which remain
unresolved  by a traditional human rights approach, see Kymlicka,  1996,  pp.  4-5.

125  See ACM Report No. 16, p. 17. Chavez, 2000, § 38.
126 See general statement by Leslie A. Gerson, Deputy Assistant Secretary of State, US

Department of State, november      30,       1998,      http //wwtv.hookele.com/netwarriors/us-
opening.html 0 October  1999); Urrutia,  1999, § 40.

127 Gray, 1999, p. 4. Further on pp. 5, and 8 Gray makes some remarks as to the position of
States like the Netherlands and the UK. As far as the acceptance of collective rights was
concerned, the position of the Netherlands and the UK was considered to be worse than in
previous years. However, 'this was interpreted as more a matter of inexperience and it is
hoped that they will revert to the more constructive positions they have held hitherto'.
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indigenous peoples and prefer to refer to indigenous peoples exclusively in terms of
'persons belonging to indigenous groups'.

In response to this approach, the indigenous representatives explained that their
identity as peoples stems from their sense of being collectivities.128 They
emphasised that individualism is not part of the philosophy of indigenous peoples,
that the indigenous peoples live in communities and not individually,'29 and that
individuals and communities are inextricably linked for all indigenous societies,
peoples, and communities, and have been thus since time immemorial: 30

Another argument brought forward was that a refusal of collective rights is
discriminatory as it refuses to recognise indigenous peoples as equal to other
peoples: p According to their representatives, indigenous peoples 'are peoples and
nations because they have their own language. culture and territory, like any nation
State'.

132 The principle of non-discrimination, which is already referred to in the
Preamble, is explicitly formulated as a right in Article 2:

Indigenous individuals and peoples are free and equal to all other individuals and
peoples in dignity and in rights, and have the right to be free from any kind of
adverse discrimination, in particular that based on their indigenous origin or identity.

Finally, it was noticed by James Anaya of the Indian Law Resource Centre that
international law does not preclude collective human rights: 33 Although this might
be true in general, in this context, the outcome of this debate concerning collective
rights of indigenous peoples is still uncertain. However, there is a link between
what is legally possible and what is politically feasible, and it depends on the
political will of the international legal order whether collective rights for
indigenous peoples will be adopted.

9.2.2.1. Combination of Approaches
Another issue which plays a role in the debate on collective rights is the question of
whether collective rights can exist next to individual rights. As already described in
relation to other international minority documents, in some of these documents,
several approaches are used side by side. For instance, an indirect and a collective
approach have been combined in ILO Convention No. 169.

128  Gray, 1999, p. 4.
129 UNPO Monitor, http.·//www.hookete. com/netwarriors/unpo-3am.html  (1   november   1999):

sub 25, statements made by Juan Le6n, Defensoria Maya, International Indian Treaty
Council.

130 Ul\IPO Monitor, 1999, sub 26, quoting Andrea Carmen of the international Indian Treaty
Council.

131  Gray, 1999, p. 3.
132 Ul\IPO Monitor,  1999, sub  12, Mr. Marcial Arias, Asociacion Nabguana.
133   UNPO Monitor,  1999, sub 22.
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During the 4th session of the Open-Ended Inter-Sessional Working Group in
1998, the issue of the combination of different approaches was also addressed.
Some delegates referred to the Canadian Constitution which provides for collective
rights for indigenous peoples and pointed out that these rights exist in harmony
with individual rights.134 In the text of the Draft Declaration, different approaches
have also been combined,135 though in a very complicated way. For instance,
Article  1 136 of the Draft Declaration contains a mixture of a collective approach and
an individual approach:

Indigenous peoples have the right to the full and effective enjoyment of all human
rights and fundamental freedoms recognized in the Charter of the United Nations, the
Universal Declaration of Human Rights and international human rights law.

In this Article, indigenous peoples, as a collectivity, are the bearers of human
rights. Although the tenor of this provision might be clear, at first sight the used
formulation leads to an incomprehensible kind of right.137 Strictly speaking, the
subject has no matching right, because human rights are commonly understood as
individual rights, and the human rights have no matching subject. How then can the
formulation chosen be justified?

Possibly, the term 'indigenous peoples' should be interpreted as a sum of
individual beings. Then, human rights could be seen as rights which can belong to
aggregates of individuals. 138 There is one argument in favour of this interpretation
and two against it. The positive side of this interpretation is that it is compatible
with the individual approach as applied in all previously discussed documents. On
the other hand, the question arises why this right, if the intention was to continue
the individual approach, has not been conferred upon 'individuals belonging to
indigenous peoples' instead of 'indigenous peoples'? Moreover, it follows from
Article 2, which states that 'indigenous individuals and peoples are free and equal
to all other individuals and peoples', that the category 'individuals' is different
from the category 'peoples'. Apparently it is the intention ofthe drafters to construe
a new entity, named 'indigenous peoples', which can bear rights and duties.

134 UNPO Monitor,1999,  sub 13, quoting Mr. Warren Allmand, International Centre for Human
Rights and Democratic Development.

135  Coulter, 1995, p. 127.
136    Article    1 was supported   as it stood by Finland, Norway, Denmark, Colombia, Brazil,

Australia, Mexico, Peru, and Bolivia. See Gray, 1999, p. 3.
137  In the same sense, see ACM Advisory Leuer on Indigenous Peoples, The Hague, 1995, p. 3:

'(...) the Advisory Committee has not reached a consensus on the question of whether the
rights of collectivities can be regarded as human rights. Where, for instance, Article  1  of the
Draft Declaration speaks of human rights of collectivities, it should be noted that this
phraseology does not enjoy the support of the Advisory Committee'. Also see ACM Report
No. 19, Collective Rights,The Hague, 1995, pp. 23-24.

138 By Jones, 1999, p. 83ff, referred to as the collective conception.
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Another option is that indigenous peoples, as a collectivity, have legal capacity
and as such are the bearers of individual rights. However, in this construction, the
problem remains that there are some rights which can only and exclusively be
attributed to individual human beings and which become artificial or even
meaningless when related to corporate legal persons.

139

A third option is that the used formulation has no deeper meaning, but is only
shorthand for the following formulation: 'Indigenous peoples have the right to the
full and effective enjoyment of all collective human rights and fundamental
freedoms - e. g. the right of self-determination and the right to use natural resources
- and individuals belonging to an indigenous people have the right to full and
effective enjoyment of all - individual - human rights'.

The latter interpretation of the text is plausible, considering the long history of
the drafting of the present text and the completely opposite points of departure of
the different parties: on the one hand, indigenous peoples' representatives have
emphasised the collective dimension of their existence and, on the other hand, the
representatives of the States have emphasised the human rights tradition and the
generally accepted individual approach. The latter interpretation of the text of the
first Article can be seen as a compromise between these two opposite views.

Whatever may have been the reason of the drafters for the present text of
Article  1, it must be noted that the present text might have strange implications. For
instance, this formulation might lead to the conclusion that, on the one hand, the
subject of the rights in question is a collectivity which has legal capacity and is the
bearer of collective rights. On the other hand, the same subject can be broken up -
at the  same  time - into  a  sum of individual human beings who  are the bearers  of the
individual rights. This problem becomes even more apparent in Articles 7 and 8 of
the Draft Declaration, which contain a comparable mixture of subjects and rights.

Article 7. Indigenous peoples have the collective and individual right not to be
subjected to ethnocide and cultural genocide (...).
Article 8'. Indigenous peoples have the collective and individual right to maintain and
develop their distinct identities and characteristics, including the right to identify
themselves as indigenous and to be recognized as such.

Also in Article 6, though formulated in a slightly different way, indigenous peoples
are the bearers of collective rights as well as individual rights:

Indigenous peoples have the collective right to live in freedom, peace and security as
distinct peoples and to full guarantees against genocide or any other act of violence,
including the removal of indigenous children from their families and communities
under any pretext.

139 'Corporate rights cannot be human rights because they are rights held by corporate entities
rather than human beings.' See Jones, 1999, p. 86ff.
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In addition, they have the individual right to life, physical and mental integrity,
liberty and security of person.

Undoubtedly, the described approach and formulation can be called innovating, but
it is also confusing. What are the legal'40 implications of a construction in which
one legal subject pretends to be both the community 'as such' with specific rights,
and an aggregate of individual human beings constituting the community with
(other) rights?

A consequence of this construction might be a conflict of individual and
collective rights. Article 34 of the Draft Declaration gives an indication of the
hierarchy of rights in such a situation. It states that 'indigenous peoples have the
collective right to determine the responsibilities of individuals to their
communities'. This is a remarkable provision, considering the fact that situations in
which the collective rights of the community conflict with the human rights of the
individual are far from inconceivable. Often quoted examples in this context are the
traditions in some theocratic or patriarchal cultures which constitute a violation of
the right of personal integrity or of the right to non-discrimination of women and
children. It is probably for this reason that Article 33 contains the following141

provision: 'Indigenous peoples have the right to promote, develop and maintain
their institutional structures and their distinctive juridical customs, traditions,
procedures and practices, in accordance with internationally recognized human
rights standards'.142

It is probably with the same kind of situations in mind, that the ACM suggested
'that a clause should be incorporated in the Draft to the effect that claims granted to
indigenous peoples may not be used to place individual members of these
collectivities in a position that conflicts with internationally recognized rules in the
field ofhuman rights:143

Such a clause, although it would limit the scope of Article 34 of the Draft
Declaration, would at the  same time underline the weakness of the approach  of the
mixed subject. The subject of individual rights and of collective rights cannot be
the same entity and a formulation in which an effort is made to combine the two
seems to be unworkable. The most comprehensible approach for all parties, is an
approach whereby the individual member of the indigenous group is clearly the
bearer of individual rights, and whereby, complementarily, the collectivity is the
bearer of some specific collective rights. It is only with clearly described subjects

140 The question of the political feasibility  of such a difficult construction will not be discussed
here.

141   See ACM Report, No. 16, p. 17; Kymlicka, 1996, p. 36.
142  Similarly. Article 45 states that: 'Nothing in this Declaration may be interpreted as implying

for any State, group or person any right to engage in any activity or to perform any act
contrary to the Charter ofthe United Nations.'

143 ACM Advisory Letter, 1995, p. 3.
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and rights that an individual and a collective approach can be used side by side, and
that the way they are interrelated can be determined by a clause as suggested by the
ACM.

9.2.2.2.   Conclusion Concerning Collective Rights
In  spite of the long deliberations which have preceded the drafting o f the text o f the
Draft Declaration, so far, there is only consensus as to some typical individual
rights, such as Article 5, which states that 'every indigenous individual has the right
to a nationality', and Article 43, saying that 'all the rights and freedoms recognized
herein are equally guaranteed  to  male and female indigenous individuals'. These
Articles deal exclusively with individuals.

The other provisions of the Draft Declaration, in particular those containing a
collective approach and those containing a combination of an individual and a
collective approach, are not likely to be accepted by States very soon.144 At the
moment, it can be concluded that the present text of the Draft Declaration, as
drafted by the Working Group on Indigenous Populations in and as accepted by the
UN Sub-Commission on Human Rights, contains, as follows from the used
formulations, a new, all-embracing, approach to indigenous peoples. However, the
present lack of consensus of States, as far as rights other than strictly individual
rights are concerned,  is an indication of the strength of the traditional opinion  as to
who can be a subject of international law. Moreover. it is an illustration of the
overriding influence of States as far as the emergence of new subjects of
international law is concerned.

9.2.3.   The Right of Self-Determination

Also as regards substantial law, the Draft Declaration reaches further than other
international documents dealing with minorities or indigenous peoples. So far, the
right to association with other members of the group and the right to organise
themselves were the rights deemed to constitute the structure for the preservation of
the cultural identity of minorities and indigenous peoples. The Draft Declaration,
however, goes further and explicitly grants indigenous peoples the right of self-
determination. The Preamble already declares that 'nothing in this Declaration may
be used to deny any peoples their right of self-determination', and Article 3 of the
Draft Declaration states:

144  Urrutia, 1999, § 40, Gray, 1999. p. 2. 'Although governments claimed that they agreed with
the texts in principle. certain governnients. particularly the United States. blocked consensus
over the recognition of collective rights for indigenous peoples.'
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Indigenous peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and
cultural development.

As could be expected, this is one of the most controversial provisions of the Draft
Declaration. At the meeting of the Working Group on the Draft Declaration on the
Rights of Indigenous Peoples in December  1998, it appeared that, on the one hand,
there are States, such as the Nordic Countries, Pakistan, Bolivia, Guatemala,
Canada, Cuba, and Switzerland, which are in full support of both the underlying
principle of self-determination and the entire text of Article 3.  Cuba even called  for

specific and accurate justification of any proposed changes to the text.
On the other hand, especially for Japan and the United States of America, self-

determination for indigenous peoples appeared to be a very problematic issue.
Although admitting that the concept occurs in its national legislation, the United
States even had problems with recognising collective rights. Somewhere between
these two extremes, there were States, such as New Zealand, Mexico, Argentina,
the UK, Russia, Chile, and China, which agreed with the principle of self-
determination,  but were concerned about the territorial integrity of their State.145

According to Chavez' report of the meeting of the Working Group on the Draft
Declaration   on the Rights of Indigenous Peoples in December    1999,   the
representative of the United States called 'engaging in a continuing dialogue
concerning article 3  (...) one of the most challenging aspects of the negotiation of
the draft declaration'. Further he expressed his support  for the general principle  of
self-determination as enshrined in the Charter of the United Nations and common
Article 1 of the International Covenants, but argued that the 'peoples' entitled to
self-determination under international law were the entire people of a State or those
that could constitute themselves as a sovereign independent State, and not
particular groups within an existing State. The domestic policy of the United States
was not affected by its international position on the right of self-determination; in
the domestic United States context, self-determination meant promoting tribal self-
government and autonomy over a broad range of issues. Although he recognised
the views expressed by some Governments and academics that the right of self-
determination included both an external and an internal aspect and that the latter  ' 1
applied to groups within existing States, he concluded that there was not yet
international consensus in that respect.

146

On their part, indigenous representatives repeatedly asserted that the principles
of equality and non-discrimination, as set out in the Preamble and Articles  1  and 2
of the Draft Declaration, imply that, in principle at least, indigenous peoples have
the same right of self-determination as other peoples. However, they also brought

145  Urrutia, 1999, §§ 40,68-69; Gray, 1999, p. 3
146  Chavez, 2000, § 49.
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forward that the exercise of the right of self-determination does not necessarily
mean territorial secession from the State. Not surprisingly, during the meetings in
1998 and 1999, practically no indigenous peoples' representatives have spoken of a
right to secede from an existing country, and   in 1999 several indigenous

147

representatives even emphasised that the exercise  of the right of sel f-determination
provides a means for the peaceful settlement of disputes and that it would
strengthen national unity. 148

As Chairman Rapporteur Chavez concluded  at the 1999 session of the Working
Group on the Draft Declaration on the Rights of Indigenous Peoples, the positions
of participants in the Working Group had moved closer and the participants in
general agreed that the right of self-determination was the cornerstone of the Draft
Declaration. Further there was broad agreement that, in the context of the Draft
Declaration, the right of self-determination included the right to respect and
preserve the identity of indigenous communities, although it could not be exercised
to the detriment of the independence and territorial integrity of States.149 In general,
it can be concluded that the discussion in the Working Group on the Draft
Declaration on the Rights of Indigenous Peoples is heading towards a right of
internal self-determination for indigenous peoples.

9.2.3.1.      The  Right  of Self-Determination  in  the  Views  of the Dijferent Parties
Involved in the Drafting Process

It appears, nevertheless, that a general consensus as to the scope and content of the
right of self-determination in relation to indigenous peoples is lacking. Does it
include external sel f-determinatien,    i. e.,    the    right of indigenous peoples    to
determine their status in-·international law and politics, or is its scope limited to
internal self-determination?

Before entering into a description of the right of self-determination of
indigenous peoples as it follows from the text of the Draft Convention, a closer
look will be taken at the views of the different parties involved in the process of the
drafting of Draft Declaration.

In the first place, indigenous leaders, as follows from their statements in the
Working Group on the Draft Declaration on the Rights of Indigenous Peoples and
elsewhere, in general understand self-determination in its broadest sense. In their1.  I.

, View, it includes, inter alia, freedom from political and economic domination by
jf   others-·self:govemment and the management of all their affairs; the right ftliave

their own govehninens-and laws free from external control;  free and agreed-upon
political and legal relationships with the government of the country and other
governments; the right to- participate .in the international community  as

.-/ K--

147  Coulter, 1995. p. 131; Urrutia, 1999, §§ 34.70-71; Chdvez, 2000, § 84.
148  Chavez, 2000, § 45.
149  Chavez, 2000, §§ 82-85.
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governments; and the right to control their own economic development.Ir Thus, in
the view of the indigenous leaders, self-determination includes, in principle, the
right to both external and internal self-determination. Indigenous leaders base this
view on the principle of equality and non-discrimination of all peoples.

More reserved was the view of Special Rapporteur Martinez Cobo in his Study
of Discrimination against Indigenous Populations:

J/1     i lSelf-determination constitutes the exercise of free choice by indigenous peoples, who

1         t  ,Ft-oalarge extent, create the specific content of this -principle, in bpth its jnternal
1         1 and extmat elip[essions, which do not necessarily include the right to secede from
C      J the State in which they may live and to set themselves up as sovereign entities. This        4«

i     right may  in  fact be expressed in various forms of autonomy within the State. I 5I

-The «personal  view  of the Chairperson Rapporteur of the  WGIP,  Daes, on the
intended meaning of the right of self-determination in the Draft Declaration, was

----.-Ir.F

-that:

1)   Self-determination and the right of secession cannot be denied to any people that
meets the classic criteria for the rights, thus: a) it applies to a territory that is
geographically separate and ethnically or culturally distinct; b) it may be exercised by
a distinct people.
2) Indigenous peoples are unquestionably 'peoples' in every social, cultural, and     i
ethnological meaning ofthis term.
3) The right t -self-determination is limited. Where there is an existing State, the
constituent peoples. Aiactthrough that State's political system and government,
unless the hystem is -so exclusive and non-democratic that it no longer can be said to  i

ei Ei  the whole population' There  is a continuing right to secession under thesd
extreme circumstances. 152

The ACM has advised the Dutch Government to interpret the right of self-
determination 'to mean that the right to internal self-determination is recognised in
the sense that it must be possible,to hold the governments accountable. Secession
should only be a last resort'.

P, These views seem to be contradictory but, upon closer reading, it appears that
j J  they  do not differ  that  much  from each other,  and that there  is  even  room  for  a

0     1 1.g noral conslusion. On the one hand, it follows from all views that, in principle, the
right of external self-determination extends to indigenous peoples. On the other
hand, it is admitted that this right should be used only in extreme cases of, for

150  Coulter, 1995, p. 131.
151   Matinez Cobo, 1983, par. 581.
152  Coulter, 1995, pp 131-132.
153 ACM Advisory Letter, 1995, p. 2, this in contrast to a more restricted advice in 1993: ACM

Report No. 16 , pp. 20 and 44, sub  10.
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      instance,  unreEresentativeness  of the
ggyernment/54 Further,  in all views,  the

 
importance ofintemalself-detetion and Ldonomy is emphasised, as a means
to facilitate the co-existence of different peoples within the borders of one State.

9.2.3.2.    The Right of Self-Determination According to the Text of the Draft
Declaration

What is the formulation that has given rise to these different views? From the
wording of Article  3  - 'By virtue  of that right they freely determine their political
status and freely pursue their economic, social and cultural development' - it does
not follow whether internal or external self-determination is envisaged. However,
in other provisions in the Draft Declaration, the right of internal self-determination
is elaborated in much more detail than the more controversial right of external self-
determination. For instance, according to Article 31,

Indigenous peoples, as a specific form of exercising their right to self-determination,
have the right to_@utonomy or self-government in matters relating to their internal and
local-affairs,6cluding culture, religion, education, information, media, hea1tii.
housing, Eli,0169Rient, social welfare, economic activities, land and resource
management, environment and entry by non-members, as well as ways and means for
financing these autonomous functions. 155

The more practical  side of the right of internal self-determination is linked up with
democratic values, for instance, in Article 19:

' Indigenous peoples have the right to participate fully, if they so choose, at all levels
i i of decision-making in matters which may affect their rights, lives and destinies

1 &
through representatives chosen by themselves in accordance with their own
procedures, as well as to maintain and develop their own indigenous decision-making

1 : institutions,
156

As  far as external sel f-determination is concerned,  the text of the Draft Declaration
is«.lf clear Bod-far-reqching. In fact, the only provisions which relate to the

 115rnaiian«dimensigp'6f the existence of indigenous peoples are Articles 35 and
32.-*rticiESfi:elaterio external contacts with other indigenous peoples:

Indigenous peoples, in particular those divided by international borders, have the
right to maintain and develop contacts, relations and cooperation, including activities

154 1 For a historical illustration  of this opinion. 4  the  view  of the Commission of Rapporteurs
7               _ -f appointed  by the Council  of the League of Nations to recommend a programme of action  in

j the Aland case, in: Cassese,  1995, p. 31. especially notes 57 and 58.
155    See also Article 4.
156  Also see Articles 20,21, and 32.
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for spiritual, cultural, political, economic and social purposes, with other peoples
across borders.

Article 36, though, describes the relation between indigenous peoples, on the one
hand, and States and intergovernmental organisations, on the other:

Indigenous peoples have the right to the recognition, observance and enforcement of
treaties, agreements and other constructive arrangements concluded with States or
their successors. according to their original spirit and intent, and to have States
honour and respect such treaties, agreements and other constructive arrangements.
Conflicts and disputes which cannot otherwise be settled should be submitted to
competent international bodies agreed to by all parties concerned.157

9.2.3.3.     Conclusion  Concerning the Right of Self-determination
This short survey shows that, in the Draft Declaration, the right of internal self-
determination is developed and emphasised much more than the right of external

csplf=dftermination. Moreover, internal self-determination appears to be a very
 49tf lg notion and it has been extended considerably in the Draft Declaration.
Internal self-determination appears to be able to take different forms, even a
territorial form, as follows from part VII (Articles 31-36) ofthe Draft Declaration.

-  right to
internal self-determination can make a right to external self-determination

The underlying idea of this development might have been that a well-applied

superfluous. Internal self-determination is an important instrument in balancing the
interests of States with those of indigenous peoples or minorities. Besides, it is a
flexible instrument,158 applicable in different circumstances.

However, it is not realistic to maintain that the right of internal self-
determination might serve as a remedy for every conflict between a State and its
indigenous peoples or minorities. More far-reaching measures might in some cases
be necessary. However, external self-determination for minorities and indigenous
peoples remains  a very controversial issue.   in the (personal)  view  of  most      1
participants in the drafting process, external self-determination should not be   
excluded beforehand, but should remain an ultimum remedium for extreme cases    
comparable to situations of colonial domination. The actual  text  of the

Draft    <  Declaration  is less far-reaching as concerns the right of external self-determination.     i
In fact, it does not explicitly mention this right. However, in careful terms, the

157  Also see Articles 39 and 41.
158 See Cassese,  1995 pp. 350-351;  LAm,  1992, p. 608: 'The right to self-determination amounts
'i  to a right to make decisions. The UN has specified that these decisions can legitimately
-  produce a range of acceptable outcomes, from sovereign independence through free

association with an independent State to incorporation with it. Furthermore, UN documents
assert the status of free association is reversible'. GA Res. 1541, UN GAOR. 15th Sess..
annex, principles VI and Vil (1990).

,
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external dimension of the existence of indigenous peoples is referred to in those
, articles which deal with external relations of indigenous peoples and the presence
of indigenous peoples in international fora.

Actually.hy_ext-andingtiiESIBjit /f internal self-determination as far as possible,

4     and by disguising the term external self-determination, in the current text of the
j Draft Declaration the right of self-determination has been made applicable to

indigenous peoples, while sensitivities and interests of States have been taken into
1 account. 159

9.3. General Conclusions Concerning the UN Draft Declaration

What does the Draft Declaration mean for the status of indigenous peoples in
international law? Presently, the importance of the Draft Declaration is not in the
text itself, but rather in the way this text has been drafted, viz., in cooperation with
indigenous peoples' representatives. The drafting process of the Draft Declaration
which is rather exceptional in international law, as explained in Chapter 3, is an
indication of the increasing presence of indigenous peoples as actors at the
international level.

This presence of indigenous peoples has influenced the content of the Draft
Declaration. According to the Chairperson  of the  WGIP, the Draft Declaration  'not
only acknowledges indigenous peoples as peoples in the international sense, but
recognizes that they continue to possess a distinct collective legal character and
standing even in cases where they have agreed to be incorporated into existing
States':60

Even more optimistically,   in a report  by  Gray  on  the 1998 meeting  of the
Working Group on the Draft Declaration, it was concluded that almost all
governments are in favour of recognising the fundamental principles behind the
Draft Declaration, in particular the terms 'indigenous peoples', collective rights,
and self-determination. According to the same report, the two major governments
opposing this are the United States and Japan, but these States are becoming
increasingly isolated and this has the effect of pushing other countries further
towards the indigenous position. Finally, Gray maintains that 'proposals which
undermine the whole declaration - opposition to the concept of indigenous peoples,
collective rights and self-determination - can be rejected on the grounds that they
violate the three basis principles ofequality, non-discrimination and the prohibition
ofracial discrimination'.161

159j However. for a more ambitious proposal, viz., that  'the UN formally acknowledge the right
  to self-determination of indigenous peoples so that they may become recognized subjects of

international law competent to represent their interests in the international arena', see Lbm.
1992, pp. 621-622.                                                                                                    ··

160   Coulter, 1995,9127 footnote  10.
161  See Gray, 1999,9 12.
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However, this latter statement ignores the fact that these three principles, so far,
have only been accepted by indigenous peoples as the basis of the whole Draft
Declaration. Moreover, after the new, though complicated legal approaches in the
Draft Declaration, and after these optimistic conclusions on the Draft Declaration, it
is a sobering fact that, so far, only those articles of the Draft Declaration which
contain strictly individual rights have been adopted by States. This fact makes clear
that, in spite of the present text of the Draft Declaration, which contains different
approaches and far-reaching rights, at the end the Declaration has to become a
declaration of States concerning indigenous peoples' rights. The fact that only some
articles containing strictly individual rights have been accepted by States once
again underlines the reserve of States as regards new legal entities in international
law, even when only a declaration and not a legally binding document is concerned.
Traditionally, this reserve can be explained by the principle of territorial integrity
and sovereignty of States. However, the vague formulation and difficult
construction in which the entity 'indigenous peoples' has been formulated may also
have contributed to this reserve of States to accept a construction they, in fact, do
not apprehend.

What can be said, after the analysis of ILO Convention No.  169 and the Draft
Declaration, about the way indigenous peoples are perceived in international law?
Remarkably, whereas most collective provisions in ILO Convention No. 169 leave
a certain measure of discretion to the States, the Draft Declaration formulates the
rights of indigenous peoples in more direct terms. However, neither of these
documents is limited  to this collective approach.  On -the, c<ntrary, both contain  a
mosaic of approaches and both address many different actors. In these documents,
individuals, groups, organisations and States have their rights and obligations in
respect of each other, and it is through co-operation of these actors that the
purposes of these instruments can be fulfilled. In my opinion, even more than the
fact that indigenous peoples are being perceived as groups, the fact that many
different subjects are being addressed makes these documents exceptional. Only a
combination of approaches can balance the interests ofthe different participants.

10. SUMMARY AND CONCLUSIONS

Whereas the purpose of this study is to determine the position of minorities and
indigenous peoples in international law, the purpose of this Chapter was to
establish only one aspect of this general question: the question of how the
international legal order conceptualises minorities and indigenous peoples. Several
approaches towards minorities and indigenous peoples have been discussed.
approaches which were designed at the time of the League of Nations and those
developed and applied in recent international legal documents dealing with
minorities and indigenous peoples.
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It appeared that the answer to the question of whether minorities and indigenous
peoples are subjects of international law is much more differentiated than a simple
'yes'  or 'no'. Moreover, it appeared that there is a range of possibilities to deal  with
the group dimension of the existence of minorities and indigenous peoples which
permit to avoid a direct collective approach. The different ways in which
international law has conceptualised minorities and indigenous peoples and has
dealt with the group dimension of their existence can be categorised as follows: i)
the indirect approach; ii) the direct approach; iii) the semi-direct approach.

10.1. Indirect Approach: Object or Beneficiary of Obligations of the
State

A frequently applied approach is an indirect approach in which, mostly far-
reaching, measures concerning the protection of minorities or indigenous peoples
are  formulated as obligations of the State. These provisions usually leave a certain
margin of discretion to the State concerning the implementation of the obligations
in question.

A recent example in which this construction was applied is the Framework
Convention for the Protection of National Minorities of the Council of Europe.  The
Framework Convention formulates legal and moral standards for States concerning
the treatment and protection of minorities and leaves the implementation to their
discretion. With reference to indigenous peoples, the indirect approach has been
applied in ILO Convention No. 169. Many provisions in this Convention are aimed
at the governments of States and contain an obligation to take specific measures
relating to indigenous or tribal peoples, such as the protection and preservation of
the environment ofthe territories they inhabit.

The indirect approach is not necessarily problematic, as States who are Parties
to conventions grosso modo do implement the obligations imposed upon them by
international law in their national legal orders. Moreover, the fact that a margin of
discretion is left to the States concerning the implementation of their obligations
enables the development of tailor-made rights and measures for different minorities
and indigenous peoples.

In the indirect approach, the protection of minorities and indigenous peoples
remains a matter between the international legal order and the State. The
sovereignty of the State is respected in this construction. Technically speaking, the
legal capacity of the State is used to attach obligations to, which makes the State
the subject of these obligations. Within the 'frames' set by specific treaties, the
implementation of these obligations in its internal law is left to the responsibility
and appreciation of the State in question.

However, the formulation, with the consent of States, of rights and duties on the
international level is not enough to improve the situation of minorities and
indigenous peoples. In some cases, States are not so eager to implement the
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international duties concerning minorities and indigenous peoples, and then, the
margin of appreciation left to the State, as, for instance, in the Framework
Convention, may make the whole Convention a mockery. In order to avoid this, an
independently functioning supervisory mechanism which enables minorities and
indigenous peoples to complain about the way their States implement the
international legal standard would be necessary. This aspect will be dealt with in
more detail in the next Chapter.

A variation on this indirect approach can be found in the Languages Charter. In
this document, States undertake to protect a specific aspect of the minority culture,
ie., their language.  The  fact that minority and regional languages   'as  such'   are
made the object of protection by States  is a remarkable development in the minority
protection. The use and protection of a language imply a collective dimension, and
by making the language  'as  such' the object of protection, and the State the subject
of these obligations, this collective dimension can be caught in legal terms.
Moreover, direct reference to the users of the language or the attribution of  i
collective rights or autonomy can be.avoid drin-eth« word8;-tlir[ranflation of the    
, .collective dimension' from a.,i6ciologfel noti lintglkgduls does -not- -3
necessariytake place_bmeans p ntities cansisdn--Qfliuman.b©ii*s- --- -   -,         

--     1 he   type of protection could be applied to other expressions of culture.
Actually, a comparable approach can be discerned in ILO Convention No. 169,
concerning the protection of the relation of indigenous peoples with their land. In
this approach, the preservation of these 'values' does no longer depend on the
'individual' or 'collectivity', but has become a matter of value and concern to the
State. However, the fact that it is the State who decides which cultural expressions
are worth protecting can  also be  seen  as a drawback of this approach.

in the construction as applied in the Languages Charter and ILO Convention        f
No. 169, minorities and indigenous peoples are 'doubly' indirectly absent; they are
neither the subject of rights concerning their own culture, nor the direct object of     <     
protection. Infachthe_are  the mere users  of the obiect offrotection.

In the indirect approach, the issue of the attribution of collective or individual     C  ip
rights disappears. more or less. from the international level and becomes a matter of
national law. Nevertheless, most international documents applying the indirect
approach contain 'guidelines' for the way the national legal order should perceive
minorities. An example of an explicit guideline can be found in the Framework
Convention, in which it is repeatedly emphasised that it is not the intention of the
drafters to recognise collective rights of minorities.

States re3®1-very reluctant to refer to minoritiei liindigenous_Reoples-as-a
co lectivlg iyenif-only   in   the-indirec    Torm.-The   fact that minorities   and
indigenous peoples nevertheless are referred to as groups in, for instance, the
Languages Charter can be explained by  the fact that they ars only the users of the
object of protection,  and, as such, cannot« constitute>an entiti" hich threatens the
unity of the State. -----..=-          -

L----i-i----------------
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10.2. Direct Approach: Subject

Anotb pe*sibility is an approach in which minorities and indigenous peoples are
t4<7-56 bjects of rights and duties which are conferred upon them by the
international legal order. Contrary to the indirect approach, the form in which the
sujectsaremoulae811-crucial in the direct approach. In general, three forms can
be distinguished.

1) A form in which the individual, without his or her social context, is the entity
which bears rights and duties. The UDHR and the ECHR, for instance, recognise
rights like the individual right to freedom of peaceful assembly and association.162
At first sight, this right seems to hide a contradiction: one always needs another to
assemble or associate with. However, from a legal perspective, it is a consistent
construction; the individual is the bearer of the right in question, and not the group
or the collectivity formed as a consequence of the exercise of this right.163

The UN Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities of 1992,164  the CSCE Copenhagen Document
of  1990,  and  even the Draft Declaration  on the Rights of Indigenous Peoples  also
contain rights which are formulated in this strictly individual form. This form,

1 I   though, has been criticised for its unimaginative presentation of the individuals'
1      reality.   Or, as Thornberry stated: ' [i]ndividuals   do not exist shorn of cultural,

linguistic or religious peculiarities: they do not exist in abstracto' . 165
1

162    Not   only the manner in which rights and duties are formulated reveals   the   way   the
international legal order perceives minorities, but also the content of these rights. Especially
the right to association plays an important role as it enables the establishment of groups and
organisations, representing the interests of minorities. The importance of co-operation and
contact between States and their minorities, including the right to association, has been
recognised in most documents dealing with minorities. As mentioned, the Framework
Convention,  in its Articles  7,8,13,  and  15, has dealt with different forms  of the right  to
association. 1n the Copenhagen document, this right has been elaborated in a more direct and
detailed way. According to this document the right to association envisages in the first place
the establishment of parties or organisations within States, on the national level, in order to
enable and improve the contact between States and their minorities. The drafters of these
rights probably did not aim at or imply the establishment of new legal entities on the
international level. However, in Article  32.6 of the Copenhagen Document and Article  17 of
the Framework Convention, reference is made to national and international non-
governmental organisations (NGOs).

163  See also Jones, 1999, pp. 82-83: 'A right may have a content that relates to a collectivity
without its being a group right.'

164  UN GA Res. 47/135.18 december 1992. UN Doc. E/CN.4/1992/48.
165  Thornberry, 1994, pp. 11-12.
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2) An attempt to deal with minorities within the context of the direct individual
approach is a form in which the individual is perceived in his or her social context.
Here, not the individual in abstracto but the individual as belonging to a specific -
linguistic, religious, or ethnic - group, is the subject of rights and duties. An
example of this form is Article 27 ICCPR. In this construction, a legN.ly

_recognisabk entit flh-e individual) is placed-wjthil]_a aliialnrfactual context. This
construction has two aspects: not every person, but only persons who belong to a
specific group are designated as the bearers of rights and duties.166 Further, it is 'in
community with other members of their group' that these rights can be exercised.

The first aspect, the social context of the individual, evokes a definition
problem. What is, in legal terms, this linguistic, religious, or ethnic group the
individual belongs to? Another consequence of this constoiction is that two
different actors are involved: the individual. who is the legal_entity Dossessing the
rights in question,  and the community, which  is the entity- exercising these rights.
This discrepancy may cause problems when these rights are claimed before an
international court. Questions may arise such as: What is the interested entity when
a violation of rights occurs, the individual or the community? Can the individual
claim a violation of his or her rights to exercise these rights in community with
others? Can the individual represent the community? These questions will be dealt
with in more detail in Chapter 5.

3) Finally, there is a form in which another entity than the State or the individual is
designated as an entity bearing rights and duties. This approach transcends the
context of human rights, since no longer the individuatEwiithout-his or her
social coBtfAL-is.lhe entity bearing rights and duti« put another legal entity. For

instancetREE5>ill
Article 1 ICCPR and ICESCR is such an efftity.---- - -

More specmcally in the context of minorities, it is not the minorities
themselves, but their organisations or institutions that are designated as entities
bearing rights and duties. In this construction, the implementation of obligations
and the exercise of rights is left to the discretion of the organisations in question.   /
This discretion may even amount to a form of autonomy, and may extend to /
different fields,  such as education, religion, language, and political participation. ,/
Collective rights imply autonomy in a certain field, and someescailirinterpret
autonomy as an infringement of the sovereignty of the State in that particular field.
An individual indirect approach is more surveyable and controllable, and therefore,
in the perception of States, less threatening.

As far as indigenous peoples are concerned, ILO Convention No. 169 refers to
indigenous peoples in the semi-direct form (see below). However, the Draft
Declaration on the Rights of Indigenous Peoples refers to indigenous peoples as

such, as entities bearing rights and duties. One might say, cynically, that it is

166    For an example, see Article 20 of the Framework Convention.
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because of the fact that the draft has been made primarily by independent experts,
that States were only slightly involved, and that the Draft Declaration is not legally
binding that it was possible to designate indigenous peoples as bearers of direct
rights and duties. However, the fact that indigenous peoples, by means of their
representatives, were involved in the drafting of this text, and the fact that the
development of this text into a text which is legally relevant - as partly reflecting
customary law, or in the long run, as a legally binding document - cannot be

, excluded, might lead to a more optimistic conclusion: the present text of the Draft
1 Declaration implies a fundamental change in the way the international legal order

1 Y

perceives indigenous peoples, in the sense that indigenous peoples are emerging as
subjects of international law.

10.3. Semi-Direct Approach

Between the indirect and direct approach is a form which, on the one hand, directly
addresses-minorities or indigenous peoples but, on the other hand, contains
obligatiss:fouhe=State., By using the verb 'shall'  in the wording of these rights,

t-some· discretion concerning the implementation is left to the_SUBe goycolmen 
This  approach was developed jil tuations where *ociologi altdefinition»f an

entity has been used instead_of'!egalone. These legally 'vague' e ties«iuld not
become bearers of rights and dlifies. A historical example of this approach is
Article 11 of the Treaty of 1919: 'Jews', as referred to in this article, was a
workable description in a social context, but in a legal context it was not. As a
consequence,.the>legaZ rights and duties had to be attached to the State, being an
entity which texisted' hI the perspectiyeafintematienaL.le'.% /

Recent exallijite of this approach are Article 27 ICCPR containing the phrase
'persons belonging to such minorities shall not be denied the right', and Article 3 of
ILO Convention No. 169, which states that 'indigenous and tribal peoples shall
enjoy the full measure of human rights and fundamental freedoms without
hindrance or discrimination'.

However, the reason to apply this approach in the case of the latter two articles
was not the 'legal vagueness' of the entity in question. This approach was rather the
result of a sort of political compromise between an indirect and direct approach; it
reflects the relation between States and non-State entities living within the State.In
general, rights do not exist in abstracto, but depend on the fulfilment of an
obligation by someone else. It is only in co-operation between different actors that
a right can be effective. However, the question is how to balance rights and
obligations. On the one hand, rights of minorities and indigenous peoples are often
rights which require positive measures ofthe State. The indirect approach takes this
aspect as a point of departure and formulates all rights directly as obligations of the
State. On the other hand, the fact that it is often the same State which constitutes
the greatest threat to minorities and indigenous peoples makes that States cannot
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entirely be entrusted with their protection. The direct approach, motivated by this
reality, avoids the formulation of obligations of States and, instead, formulates
direct rights of minorities or indigenous peoples and places the implementation of
these rights by the State under supervision of an international body.

The semi-direct approach combines tlie direct with the indirect approach, and, as
a consequence, reflects the dilemma between these two approaches. However, it
does not solve this dilemma; neither the rights of minorities or indigenous peoples        /
nor the obligations of the State are entirely clear.  It also follows  from this approach           
tllat_an--entityeannot become a subject of law, unless it can be defined_jn legal    1

_tealla. As long as flega13*finition of minorities and indigenous peoples is lacking,        i

i. e.,  as  long  as  thE -nblion 'minority' or 'indilenous_ people' _remains  only  a
-0 V

sosiological_«r Lnthropologicial_notigililegal capacjt9.-n-eeded for tlle_atiachment_af
nghts and duties, has to be borroiolirmre itv passesiing-ligaimpacity.  In
iiie-caEorthe se-miIaii ect approachrtiffs entity is the State.

Another conclusion that can be drawn is that the way in which indigenous

peoples and minorities are conceptualised in international law, diverges. As far as
indigenous peoples are concerned, the Draft Declaration sheds a new light on their
status in international law. This document could be interpreted as an indication of
the development ofta nelegalentity named 'indigenous peoples'.i This entity,
which has a more orfess-accepteddefiiilti-n,167 bears rights and duties in the Draft
Declaration. Minorities, however, do not exist in legal terms. A generally accepted
definition of minorities is still lacking;  in all internati6nafdocuments dealing with
-minorities, they   mefttiofi-ed by means of the legal capacity of the individual  or
the State.

10.4. Mosaic of Approaches

It follows from this Chapter that there are not only different ways to approach
minorities and indigenous peoples, but also that these different approaches can be
used side by side. For instance, Convention No. 169 refers to different entities as
the bearers of the rights or duties: the individual approach, the collective approach,
and the indirect approach are all applied in this Convention. Further it is possible to
combine different approaches; however, not all combinations appear to contribute
to a clear text.

For instance, a construction of a collective subject with individual and collective
rights, as applied in Article 7 Draft Declaration on the Rights of Indigenous
Peoples is confusing. Also a combination of the individual and collective approach,

as applied in Article 27 ICCPR might be problematic, as the entity which bears the

right in question (the individual) and the entity exercising this right (the minority
group) diverge. Another element contributing to this confusion is the fact that a

167 See Chapter 3.
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definition  of the 'minority group' is still lacking. Finally, also a combination  of the
direct and the indirect approach is possible. This semi-direct approach is confusing
as it, at first sight, seems to make minorities or indigenous peoples the subject of
rights, Until it turns out that, in fact, the State is the entity bearing duties.

In general, it follows from this Chapter that the approach most frequently

1:1 Ina. nese haetisonvel.1111 :111:,;:Ii::Itth.33: ZSZZ
is the indirect approach. From the point of view of States this is understandable,

I has an important drawback: the protection of minorities and indigenous peoples is
f left to the discretion of the State, while in some cases the State is the main violator

of these rights. A 'voice'  for minorities in the form ofjus standi, i. e., a petition or
complaint mechanism permitting them to be heard on the international level, can
control the wide discretion which is left to States in the implementation of the
international standards. This topic will be dealt with in the next Chapter.
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CHAPTER V
MINORITIES, INDIGENOUS PEOPLES, AND

THEIR COMPETENCE TO BRING AN
INTERNATIONAL CLAIM - Jus STANDI

1. INTRODUCTION

Do minorities and indigenous peoples have the competence to protect their own
interests at the international level? If so, to what extent and in what form? If not,
what are the impediments for the attribution of such a right?

The purpose of Chapter 4 was to establish how the international legal order
conceptualises minorities and indigenous peoples. Several approaches towards
minorities and indigenous peoples have been discussed, approaches which were
designed at the time of the League of Nations and were later developed and applied
in international legal documents dealing with minorities and indigenous peoples. It
appeared that the answer to the question of whether minorities and indigenous

peoples are subjects of international law is much more differentiated than a simple
'yes'  or 'no'. Moreover, it appeared that there is a range of possibilities to deal  with
the group dimension of the existence of minorities and indigenous peoples which
make it possible to avoid a direct collective approach.

The present Chapter will elaborate on the concept of:jus standi, as described in  '
Chapter 2. Once again, the controversy between Lauterpacht and Kelsen will be
mentioned. On the one hand, there is Lauterpacht's theoretically correct view,
according to which the question of being a subject of law and havingjus standi are
two different questions. In a way, this view would make the present Chapter
superfluous. On the other hand, there is Kelsen's view, according to which these  i
two  questions are inextricably linked,  a view which makes a chapter about jus       I
standi in the context of this study indispensable.

The present Chapter will describe how the concept of the international person,
as developed in Chapter 2, enables a synthesis of these contradictory views.
Further, the chosen perspective will be a rather pragmatic one; it will consist of a
description and an analysis of the different possibilities minorities and indigenous
peoples actually have to defend or to claim their rights at the international level.
One procedural aspect will be dealt with in particular: the requirement that the
claimant and the victim of violations of rights must be the same person. This  ,

'

1

requirement is especially relevant in the context of minorities and indigenous   1 1

peoples, since it has consequences for the extent to which groups of claimants can       
act through their representatives.
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2.   INTERNATIONAL JUS STANDI IN RELATION TO LEGAL CAPACITY AND
LEGAL SUBJECTIVITY

Among the three components constituting the 'international person', international
jus standi is probably the most prominent one, since it comprises the other two
components. An entity with the Qmpetence t« claim its rights most of the time also
possesses these rights and, previou yT-poss€ sed the capacity to bear rights.

Two questions concerning./its standi have been discussed in Chapter 2. Firstly,
what the relation is between jus standi and the concept of legal capacity, and,
secondly, what its relation is to the concept of legal subjectivity. As far as the first
question is concerned, it was concluded that the relation between legal capacity and
jus standi should be understood in the sense that legal capacity is a prerequisite for
having jus standi and not the other way round. As far as the second question is
concerned,   i. e.,   the   question   concerning   the   relation of jus standi with the
qualification as a subject of law, it appeared that two opposite views exist in
international legal doctrine.

On the one hand, Lauterpacht maintained that an entity, for instance, an
individual human being, can be a subject of (international) law even when it is
denied procedural competence,jus standi or locus standi. Although Lauterpacht did
not deny the importance of the question of procedural competence of individuals
before international tribunals, he emphasised that there is no reason to exaggerate
its bearing on the problem of who can be a subject of international law, since the
two questions are not synonymous. The existence of a right and the competence to
assert it by judicial process (i.e.,jus standi) are not identical.'

On the other hand, according to scholars who follow the positivist idea that law
cannot be called law unless it is enforceable, a subject of law cannot be called a
subject as long as it lacks the competence to claim and, if necessary, enforce its
rights before a court. Kelsen applied this view to international law and stated that
'in the absence  of any provisions  in the treaty conferring a procedural capacity
upon individuals - endowing individuals with the "faculty of independent action to
enforce these rights" - they are not the subjects of international rights'. Also Verzijl
argued that the 'true test of "personality" in a given legal order is not whether an
individual or composite entity derives rights from that order. but whether he or it is
in a position to pursue or/and enforce them within it'.2

It was concluded in Chapter 2 that Lauterpacht and Kelsen refer to two different
contexts. On the one hand, Lauterpacht's view concerned the - horizontal - relation
between legal subjectivity andjus standi. In this perspective, Lauterpacht was right
by emphasising that the existence of a right and the power to ascertain it are
different issues. As there is a difference between the capacity to bear rights and

1 Lauterpacht. 1968, p. 61.
2     Kelsen, 1966, p. 234; Verzijl. 1969, p. 3.
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duties and actually having them, there is a difference between the existence of
rights and the power tc) ascertain rights. On the other hand, Kelsen's view is
relevant in the context of the all-embracing concept of international personality. In
this  perspective, jus standi can be perceived as the third step towards full
international personality.

A combination of these two views in the light of the ICJ's definition of the
international person leads to the following construction: an entity can be a subject
of international law without havingjus Mandi (Lauterpacht's view) but in order to
acquire the - higher - status of international person, such a right is indispensable
(Kelsen's and Verzijl's view). This construction has one important advantage: it
permits the introduction of new entities as subjects of international law, even if
their power to ascertain their rights is still uncertain or even non-existent. In the
fragile process of the emergence of new entities on the international level, this view
could be a realistic one. In this process, which might take some time, newly
developing legal subjects as well as entities with international personality may exist
next to each other.

3.  THE CONCEPT OF INTERNATIONAL JUSSTANDI

The concept offus standi and its relation to the other two concepts of legal capacity
and legal subjectivity have, to a certain extent, been discussed above. As the
purpose of the present Chapter is the application  of this concept to the situation  of
minorities and indigenous peoples, a further exploration of the scope of the concept
ofjus standi is useful.

Should jus standi be understood in its strict judicial meaning, or should it
include other remedies? When can we speak of an entity havingjits Mandi'! Does
this concept only relate to the right to have access to, or standing before, judicial
organs, like the International Court of Justice or the European Court of Human
Rights? Or, does standing before quasi-judicial institutions, e.g the Human Rights
Committee, and the attention of semi-political organisations like the OSCE, also
mean that an entity hasjus standi, in other words, a remedy to enforce its rights?

A narrow interpretation of the concept offus standi, limited to strictly judicial
remedy and protection, does not fit in present international practice. On the national
level, a description of the existing legal procedures and instances might suffice to
give a more or less complete picture of available remedies in specific cases. In
international law, though, a division of powers has not been implemented as on the
national level; there is no clear distinction between the executing, the judicial, and
the legislative powers. In most international political and even judicial bodies, the
influence of States and their considerations of a political nature, as far as the
implementation of international law is concerned, cannot be completely avoided or
removed.
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For instance, the influence of States can be noticed in a situation where States
remain reluctant to create the appropriate legal institutions where complaints can be
lodged, especially in relatively new areas of international law, such as international
environmental   law and minority rights  law. A historical illustration  of  this
reluctance, revealing the intentions of States as far as ajus standi for minorities is
concerned, is the following opinion ofthe Germano-Polish Mixed Arbitral Tribunal
of 1925:

Although the Treaty of Versailles and the Minorities Treaties have entrusted an
international agency with the duty of ensuring the protection of minorities, they give
no right to the members of the minorities themselves to appear as parties before that
agency against their own States. (...) Although creating, as the result of the minority
provisions, an important restriction of national sovereignty, the Allied and Associated
Powers avoided scrupulously the institution, as between Germany and the State
controlled, of tribunals before which the latter could be sued by its own nationals.'

The following sections will reflect the view that, considering the role of States and
politics on the international level, especially in issues concerning minorities and
indigenous peoples, a broad interpretation of the concept of jus standi, i.e.,
including semi-judicial and even political fora, is more appropriate. This
interpretation of the concept ofjus standi is not necessarily contrary to the opinion
of the International Court of Justice. As mentioned in Chapter 2, the Court
describedjus standi in the Reparation for Injuries case as follows:

The competence to bring an international claim is, for those possessing it, the
capacity to resort to the customary methods recognized by international law for the
establishment, the presentation and the settlement of claims. Among these methods
may be mentioned protest, request for an inquiry, negotiation, and request for
submission to an arbitral tribunal or to the Court in so far as this may be authorized
by the Statute.

4.  AccESS TO THE INTERNATIONAL COURT OF JUSTICE

The following sections will discuss different forms of internationaljus standi and
their accessibility for minorities and/or indigenous peoples. The description will
start  with the  most  ambitious place  for a jus standi, the International Court of
Justice, and will gradually pass to other, less judicial and more political, institutions
on the international level where minorities and- indigenous peoples can lodge
complaints or where their voices can be heard.

3  Kunkel et al. v. Polish State. case No. 238, Germano-Polish Mixed Arbitral Tribunal,
2 December  1925, ILR 3, p. 312.
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The wish of minorities and indigenous peoples4 to have standing before the
International Court of Justice on an equal footing with States dates already from the
period ofthe League ofNations. According to Kiekebush,

Auf dem Gebiete des VOIkerrechts macht sich besonders bemerkbar, wie sehr wir
heute in einer Obergangszeit leben. Die bisher herrschende Volkerrechtslehre, die nur
Staaten als Subjekte des Volkerrechts anerkannte, ist durch die tatsachliche
Entwicklungen aller Volkerrechtsverhaltnisse in ihren Grundfesten erschuttert.  (...)
Die Entwicklung Mngt jedoch zu einer Anerkennung der Nationalen Minderheiten
als Subjekte des VOIkerrechts hin. Eine solche Anerkennung kommt fOr sie aber nur
in gewissen Beziehungen in Betracht. Insbesondere ist ihr Streben schon seit langem
auf die Gew8hrung der Parteifdhigkeit vor dem Internationalen Gerichtshofe im  Haag
und vor dem Volkerbund gerichtet.5

More than seventy years later, however, nothing has come of this aspiration. This
situation is not likely to change soon, since Article 34 of the Statute of the
international Court of Justice provides: 'Only States may be parties in cases before
the Court'. This clear formulation does not leave any room for an interpretation that
other entities than States can be a party before the Court.

Nevertheless, many scholars have criticised this Article in the Statute. Gross
pointed out that it is the weakest link in the chain constituting the ICJ6 and.
according to Janis, the founders of the International Court foreclosed, by refusing to
permit private parties to appear before the Court, 'the most fertile source of
international litigation'.7 Higgins wonders why an individual cannot bring a claim
before the Court in respect of an issue of immediate legal interest to him, since,
generally speaking, no specific  harm  is done to the State itself through injury to the
individual.8 Chen adds, with some emphasis, that in contentious proceedings before
the Court, access is denied not only to private groups and individuals, but also to
international governmental organisations.

4    Martinez. 1999. § 201: 'One must also recall the indigenous' peoples unsuccessful attempts
to re-establish recognition of the international status by the League of Nations or to gain
access, in their own right as peoples, to the ICJ.'

5     Kiekebusch, 1930, pp. 43-44.
6       Gross, L., The International  Court of Justice.  Considerations  of Requirements for Enhancing

Its  Role  in  the  International  Legal  Order,  The  Future  of the  International  Court  of Justice,
Oceana Publications, New York, 1976, pp. 67-68.

7    Janis. 1993, p. 122.
8     Higgins, 1995, pp. 51-52.
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Notwithstanding the critique  on the rigid limitation'  of the access  to the Court  to
only States, a reopening of the negotiations on and an amendment of the Court's
Statute is very improbable, mainly for political reasons: it will be almost impossible
to make all Member States of the UN agree on the issue of changing the access to
and the competence of the Court. I 0

However, a small exception to the strict reservation of access to the Court to
States is formulated in Articles  35  and  65  of the Statute and Article  96  (1 )  of the
UN Charter. These Articles provide that some international governmental
organisations are able to request an advisory opinion on certain general questions.11

This small opening has been used, inter  alia, by the General Assembly of the UN"-
in the Reparations for Injuries case. This case, already extensively dealt with in

previous Chapters, is interesting at this point because of the Court's opinion that
'this capacity [to bring a claim] certainly belongs to the State; a State can bring an
international claim against another State. Such a claim takes the_.form of a claim
between two political entities, equal in law, similar.in form, and -both the direct
subjects of international law'.13  In this context  is also relevant the passagewliere
the ICJ accepts that the UN has the capacity to bring an international claim for its
damage, 'as the claim is based on the breach of an international obligation'+ on the
part of the Member held responsible by the Organization, the Member cannot
contend that this obligation is governed by municipal law, and the Organization is
justified in giving its claim the character of an international claim'.15

9    Lauterpacht, 1968, pp. 51-52: it would have been proper and practicable for the Statute to
provide that the Court shall have jurisdiction in cases in which at least one party is a State. It
would have made the machinery of the Court available for the solution of major
controversies between States and private individuals and corporations as well as between
States  and public international bodies.'  On  p. 52, Lauterpacht proposes a modification of the
present rigid formulation of Article 34 of the Statute in the direction of a less
uncompromising and more practical definition of the jurisdiction of the Court.

10   Gross, 1976, pp. 478-481.
1 I    See, for instance, the Legah'ty of the Treat or  Use 01 Nuclear  Weapons case, Advisory

Opinion of 8 July  1996, in which the World Health Organization requested the ICJ to give an
advisory opinion on whether the use of nuclear weapons by a State in war or other armed
conflict would be a breach of its obligations under international law, including the
Constitution ofthe WHO.

12     See the letter from the Secretary-General of the United Nations, Trygve Lie, to the President
of the International Court of Justice, 4 december  1948, Part I, Request for Advisory Opinion
and Documents ofthe Written Proceedings, Reparation.fbr  Injuries, ICJ Rep.,  1949, p. 8.

13       Reparationfor  Injuries, IC] Rep., \949, p.  117.
14      It  is a principle of international  law that the breach  of an engagement involves an obligation

to make reparation in an adequate form (Chorz6w Factory. PCIJ, Ser. A. No. 9.1927, p. 21).
15     Reparationfor Injuries. 1Cl Rep.,1949, p. 180.
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Thus, in this case, the Court has explicitly broadened the number of subjects with
the competence to bring an international claim. However, it did not say that these
interiiationalclaims auTE[-be-BrouBTit before the ICJ itself. The Court only said that
the UN 'has the capacity to bring a claim on the international plane, to negotiate, to
conclude a special agreement and to prosecute a claim before an international
tribunal'.16 Bearing   in mind Article  34  of the Statute, and further political   and
organisational problems which additions to the subjects withjus standi before the
1CJ would bring along, it is probable that other international tribunals or arbitration
commissions are expected to fulfil this role.

However, is it allowed to apply this conclusion of the Court, concerning the
capacity of the UN to bring a claim on the international level, to other entities  like
minority groups or indigenous peoples? These entities are not organisations of
States, and they lack the structure and degree of organisation of an institution like
the UN.

Like the UN needs a legal and political identity distinct from the identity of its
member States, indigenous peoples and minorities, if they aim at any form of legal
or even political standing at the international level, need a legal or political identity
of their own. Since the violation of rights of minorities and indigenous peoples
usually involves large groups of individuals, a form of representation seems
obvious.  As far as the aspect of representation is concerned, the Permanent Court of
International Justice stated, already in the Peter Pazmany University case (1933),
that 'it is scarcely necessary to point out that the capacity to possess civil rights
does not necessarily   imply the capacity to exercise those rights oneself.17  This
reasoning is also in the line of the view of Lauterpacht, according to which  'the fact
that the beneficiary of rights is not authorized to take independent steps in his own
name to en force them  does not signify that he  is not a subject of the law or that the
rights in question are vested exclusively in the agency which possesses the capacity
to enforce them': 8

It can be concluded that the mere wish of minorities and indigenous peoples to
have standing before the ICJ is not enough to establish a judiciallus standi at this

level. However, the disconnection of the concepts of legal subjectivity and jus
standi might create some other possibilities - though not at the level of the ICJ -
for minorities and indigenous peoples, as it permits a distinction between the person
of the victim and the person of the claimant. In the following sections, it will be
examined whether the view of the PCIJ  in the Peter Pdzmdny University case and

Lauterpacht's opinion apply to the procedures before other judicial, semi-judicial,
and political claims mechanisms dealing with issues concerning minorities and
indigenous peoples.

16 See Reparationfor Injuries.\Cl Rep.. 1949. p. 18\.

11   Peter Pdzmdny University, PCIJ, Ser. A/B, No. 61, p. 231
18   Lauterpacht, 1968, pp. 27,48.
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5.  ACCESS TO THE HUMAN RIGHTS COMMITTEE: THE OPTIONAL
PROTOCOL PROCEDURE

Access to the international Court of Justice for individuals and minority groups will
probably remain only an aspiration. However, it might be worthwhile to take a
closer look at other - less judicial - possibilities to bring a complaint,
communication, or claim at the international level.

As already mentioned in Chapter 2, the status of the individual human being in
international law has changed considerably since the Second World War; the
individual is no longer the 'object' of international law, but one of its 'subjects',
and as such has its 'own' rights and duties attributed to it in several international
human rights declarations and conventions. Several claims mechanisms and
monitoring procedures have been established on the level of the UN and on the
regional level to protect these rights.

In the framework of the UN, so far, four monitoring bodies, viz., the Human
Rights Committee (HRC), the Committee on the Elimination of All Forms of Racial
Discrimination (CERD), the Committee Against Torture (CAT Committee), and the
Committee on the Elimination of Discrimination Against Women (CEDAW
Committee), can receive complaints or petitions from individuals concerning
alleged violations of the standards contained in the respective Conventions,
provided the State against which such a treaty-based complaint is directed has both
ratified the treaty concerned and accepted the particular procedure. The first
Optional Protocol to the 1CCPR and Article 14 ICERD enable the submission of
complaints or petitions by victims of violations, before the HRC or by the CERD.  A
similar treaty-based procedure is available at the CAT Committee under Article 22
of the Convention against Torture, and at the CEDAW Committee under the
Optional Protocol to the Convention on the Elimination of Discrimination Against
Women.19

Most communications relating to minorities and indigenous peoples are brought
before the HRC.m A State which is a party to the Covenant and to the Protocol
recognises  that the United Nations Human Rights Committee  -  a  body  of  18
experts, appointed in their personal capacity, which meets three times  a  year - can
receive and consider communications from individuals who claim that their human
rights have been violated by that State. Communications from individuals are
considered by the Committee in closed meetings. Their letters, and other documents
of the Committee, remain confidential. Therefore this section will focus particularly
on the procedures provided in the Optional Protocol. The other monitoring bodies

19      Adopted by  General  Assembly resolution A/54/4 on 6 October  1999 and entered into force
on 22 December 2000.

20 The ICCPR and its First Optional Protocol entered into force on 23 March  1976.
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will be dealt with here only where their procedural requirements differ significantly
from the ICCPR procedures. The most important difference between the HRC
procedure  and the CERD procedure  is the possibility under Article 14 ICERD  for
groups of persons to submit a claim. This latter aspect will be discussed separately
in section 6.

In the context ofthis book, Article 1 ofthe Optional Protocol to the ICCPR is of
particular importance. This article provides that the communication must be
submitted by a person alleging to be a victim of a violation. Other requirements
within the Optional Protocol, which will not be discussed in detail here, are that the
author must not be anonymous; that the alleged victim must live within the
jurisdiction of a State that has ratified the ICCPR and the Optional Protocol to it
and recognised the competence of the HRC to deal with complaints; and that the
communication must not be incompatible with any provisions of the Covenant or
the UN Charter. Finally, the same case must not be under consideration in another
international procedure and all available and effective domestic remedies must have
been exhausted.21

5.1. The Relation Between Article 1 of the Optional Protocol and
Article 27 ICCPR

Initially, the individual human being, irrespective of his or her social context, was
the legal entity upon whom rights and duties were conferred and to whom
complementary claims procedures were opened. Soon it appeared to be possible,
even with such a strictly individual approach, to recognise rights like the right to
freedom ofpeaceful assembly and association. In this construction, the individual is
the bearer of the right in question and not the group or the collectivity formed as a
consequence of the exercise of this right.  Also in Article 3.1  of the UN Declaration
on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities of 1992,22 in the CSCE Copenhagen Document of 1990, and in the Draft
Declaration on the Rights of Indigenous Peoples, rights can be traced which fit this
strictly individual form.

Nevertheless, in the case of rights of minorities and indigenous peoples, the
above-mentioned strictly individual approach appeared a too narrow focus: the
existing human rights did not cover their right to a cultural existence and did not
help them to maintain and preserve their cultural, linguistic or religious
peculiarities.23 As described in Chapter 4, an attempt was made in Article 27

21      Articles  1-3  Optional  Protocol to the ICCPR.
22    UN GA Res. 47/135,18 December 1992. UN Doc. E/CN.4/1992/48.
23 See Capotorti, 1991, § 167-170 and HRC General Comment No. 23 (50) on Article 27. sub

9.
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ICCPR to deal with minorities within the context ofthe individual approach. In this
construction not the individual in abstracto but the individual as belonging to a
specific - linguistic, religious or ethnic - group became the subject of the rights in
question. The idea of placing the individual in his or her social context and to
attribute rights and duties to this construction, did not remain a theoretical exercise,
but it became an approach often applied in several international instruments.
Especially the adoption of this approach in the context of Article 27 ICCPR has
some interesting procedural consequences, since the Optional Protocol to the
ICCPR focuses on the possibility ofbringing individual communications before the
HRC. Inevitably, in its Opinions, the HRC had to address the problems caused by
the discrepancy between the wording of Article 27 and Article 1  of the Optional
Protocol.

5.2. The Litbicon Lake Band Case and Subsequent Cases

In previous Chapters, especially in Chapter 3, several cases of the HRC have been
discussed. In the present Chapter, the case law of the HRC concerning minorities
and indigenous peoples will be discussed in relation to Articles 1 and 2 of the
Optional Protocol.

In 1984, in the case of Ominayak and the Lubicon Lake Band v. Canada,  the
HRC addressed some fundamental procedural issues. In this case, the author, Chief
Bernard Ominayak, the unanimously elected leader of the Lubicon Lake Band,25
submitted a communication to the Committee, on his own behalf and on behalf of
the Band, alleging violations by the Government of Canada of the Band's right of
self-determination. In this case, the HRC observed - what later became the constant
jurisprudence - that 'the author, as an individual, could not claim to be the victim
of a violation of the right of self-determination enshrined in Article 1 of the
Covenant. Whereas the Optional Protocol provides a recourse procedure for
individuals claiming that their rights have been violated, Article  1  of the Covenant

24 HRC Communication No. 167/1984.
25  According to the Communication, the Lubicon Lake Band is a self-identified, relatively

autonomous, socio-cultural, and economic group. Its members have continuously
inhabitated, hunted, trapped, and fished  in a large area encompassing approximately 10,000
square kilometers in Northeast Alberta since time immemorial. Since their territory is
relatively inaccessible, they have, until recently, had little contact with the non-Indian
society. Band members speak Cree as their primary language. Many do not speak. read, or
write English. The Band continues to maintain its traditional culture, religion, political
structure, and subsistence economy.
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deals with rights conferred upon peoples, as such'.a However, the HRC declared
the case admissible on the basis of Article 27.

Thus, the HRC 'translated' the claim of the author under Article  l  ICCPR into
an admissible claim under Article 27 ICCPR and, finally, considered that 'historical
inequities, to which the State Party refers, and certain more recent developments
threaten the way of life and culture of the Lubicon Lake Band, and constitute a
violation of Article 27 so long as they continue'. Further, in a phrase which has
become famous, and which makes this case relevant in the context of this Chapter,
the HRC concluded that 'there is, however, no objection to a group of individuals,
who claim to be similarly affected, collectively to submit a communication about
alleged breaches oftheir rights'.

The Lubicon Lake Band case in combination with Article 1 of the Optional
Protocol raises the following questions:  1) who is, in this formulation of the HRC,
the  party with interest,  i. e., the victim  of a violation  by a State Party  of the rights  of
the Covenant? 2) what is, in the context of a basically individual approach, the
meaning of the phrase that there is no objection to collectively submit
communications? 3) and, finally, what is the role of the representative in the case of
these collective communications?

5.2.1.    'Being Affected' or 'Being a Victim'

In several cases, the HRC has confirmed and specified the requirement of'being a
victim of violations by a State Party of any ofthe rights set forth in the Covenant: 
For  instance,  in  the  case  of R.L.  et al. v. Canada,28 the State Party contended  that
the Committee itself has repeatedly acknowledged that 'it will not entertain claims
of abstract or potential breaches of the Covenant'. This criterion of 'abstract or
potential breaches' of the Convention was specified in the case of Sara et at. v.
Finland,29 related to the protection of the Sami culture. The Committee confirmed,
in this case, that 'individuals can only claim to be victims within the meaning of
Article  1  i f they are actually affected', but added that  'it is a matter of degree as to
how concretely this requirement should be taken'. The State party in this case
argued that the authors could not be considered as 'victims' of a violation of the
Covenant, inter alia because the authors had failed to demonstrate how to translate
their concerns about 'irreparable damage' purportedly resulting from logging in the
area designated by them, into actual violations of their rights.

26   See also Kitok v. Sweden, HRC Communication No. 197/1985; E.P. and Others v. Colombia,
HRC Communication, No.  318/1988; A.B. and Others v. Italy,  'IRC Communication
413/1990.

27 See McGoldrick. 1996, pp. 172-177.
28 HRC Communication No. 358/1989.
29 HRC Communication No. 413/1990.

185



Chapter V

According to the State Party, the authors were 'merely afraid of what might
occur in the future. While they might legitimately fear for the future of the Sami
culture, the desired feeling of certainty  is not as such protected under the Covenant.
There must be a concrete executive decision or measure taken under the Wilderness
Act, before anyone may claim to be the victim of a violation of his Covenant
rights'. The Committee confirmed this view and stated that, in respect of some of
the areas, the authors had merely expressed the fear that plans under preparation by
the Central Forestry Board might adversely affect their rights under Article 27 in
the future. This, in the Committee's opinion, did not make the authors victims
within the meaning of Article 1 of the Optional Protocol.

Further, in the opinion of the HRC, a violation of the Covenant must be
imminent.  In  the  case  of E If/.  et  al.   v. The Netherlands,30 6,588 citizens of the
Netherlands were the authors of a communication in which they claimed that their
rights under Article 6 of the ICCPR had been violated by the Netherlands, because
the Netherlands Government had agreed to the deployment of cruise missiles fitted
with nuclear warheads on Dutch territory. The HRC decided that 'for a person to
claim to be a victim of a violation of a right protected by the Covenant, he or she
must show either that an act or an omission of a State Party has already affected
adversely his or her enjoyment of such right, or that such an effect is imminent, for
example on the basis of existing law and/or judicial or administrative decision or
practice'. The Committee found that the preparations for deployment of cruise
missiles did not place the authors in the position to claim to be victims whose right
to li fe was then violated or under imminent prospect of violation. Consequently, the
Committee found that the authors could not claim to be victims within the meaning
of Article  1  of the Optional Protocol.

Finally, in the case of Mrs. Vaihere Bordes and Mr. John Temeharo v. France,31

the  HRC  confirmed its  opinion  of the E. If'.  et al.  v. The Netherlands case and

returned to its original statement that theoretical and hypothetical violations of the
Convention do not suffice to make someone a 'victim' within the meaning of the
Optional Protocol.  In this case, a series of underground nuclear tests on the atolls of
Mururoa and Fangataufa in the South Pacific as announced by the French President
Jacques Chirac were at stake. The authors contended that the tests represented a
threat to their rights to life and their rights not to be subjected to arbitrary
interference with their privacy and their family life. The State Party noted that the
authors could not argue that the risk to which they might be exposed through the
nuclear tests would be such as to render an imminent violation of their rights under
Articles  6  and  17  of the Covenant  and that purely theoretical and hypothetical
violations do not suffice to make them 'victims' within the meaning ofthe Optional
Protocol. The HRC confirmed this view but added, as a general warning, that

30 HRC Communication No. 429/1990.
31 HRC Communication No. 645/1995.
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'although the authors have not shown that they are 'victims' within the meaning of
Article  1  of the Optional Protocol, the Committee wishes to reiterate, as it observed
in its General Comment  No.   14 (23), adopted  on 2 November   1984,   'that  it  is
evident that designing, testing, manufacture, possession and deployment of nuclear
weapons are among the greatest threats to the rights to life which confront mankind
today'.

It can be concluded that being a victim in the sense of Article  1  of the Optional
Protocol means that a person must be actually affected and cannot submit claims on
the ground of abstract or potential or future breaches of the Covenant. Although the
HRC leaves some room by adding that 'it is a matter of degree as to how concretely
this requirement should be taken', it appears from later cases that this requirement
should be interpreted in a rather concrete and strict manner: the person in question
must show either that an act or an omission of a State Party has already adversely
affected his or her enjoyment of such a right, or that such an effect is imminent, for
example, on the basis of existing law and/or a judicial or administrative decision  or
practice.

The way in which the requirement of being a victim has been elaborated in the
case  law of the  HRC  does not leave  much  room  for a disconnection  of the person  of
the victim and the person of the claimant. This case law fits in the individual
approach underlying the Covenant, and it seems to preclude a more independent
procedural role for representatives of groups of individuals, let alone groups 'as
such'.

5.2.2.     'Group of Individuals'.  'Similarly Affected',  'Collectively  Submitting a
Communication'

A subsequent question, linked with the above conclusion that the author of the
communication must be personally affected, is how to interpret the Committee's
reference   in the Lubicon  Lake  Band  case  to 'a group of individuals':   is   the
emphasis on 'group' or on 'individuals'? Already in the case itself, it appears that,
according to Canada, the 'victims' are the members of the Lubicon Lake Band, and
not the Band itself. Further, the history and wording of Article 27 ICCPR point in
the direction of such an individual interpretation. The requirement of being
'similarly affected' also implies that not the group 'as such' but single individual
claimants must be the victim of the alleged violation of their rights.

The second part of the above-mentioned statement of the HRC in the Lubicon
Lake Band case states that there is no objection for these affected individuals

'collectively to submit a communication'. How should this collective action be seen
in the context of the basically individual approach of Article 27 and the Optional
Protocol?

The opinion of the HRC in the Lubicon Lake Band case was that 'nothing
precludes large numbers of persons from bringing a case under the Optional
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Protocol', and that 'the mere fact of large numbers of petitioners does not render
their communication an actio   popularis' . This means that this collective
communication should be seen as one communication in which all separate claims
are joined, and where, if necessary, all separate individuals can be identified as
(similarly) affected victims. However, according to Anaya, the HRC, as far as
indigenous peoples are concerned, has adjusted its individual point ofdeparture. He
interprets the opinion of the HRC as implying that 'an indigenous group (...) may
effectively bring a complaint through a representative individual and petition for
implementation of a meaningful range of covenant norms, including Article 27
which - although articulated as a right of "persons" - has been interpreted broadly
in favor of indigenous cultural integrity and group survival':2

The problem of petitions submitted by groups was also raised in the case ofE.P.
and Others v. Colombia33 The authors, all citizens of Colombia, residing in the
islands of San Andrds, Providence and Catalina, which form an archipelago 300
miles north-west of mainland Colombia, submitted a communication to the HRC
alleging violations of Articles  1,2,25,26,  and 27 of the Covenant. They claimed
that, as members of an overwhelmingly English-speaking, protestant population,
they where subjected to violations of their rights by Colombia which had
sovereignty over the islands. In its decision on admissibility, the HRC held the
communication inadmissible and noted inter alia that no individual, or group of
individuals, could, by way of an actio popularis, challenge a law of practice
deemed to be contrary to the Covenant. An individual, or a group of individuals,
could only claim to be a victim in the sense of Article  1  of the Optional Protocol  if
he, she, or they, were actually affected.

The same issue was addressed in the above-mentioned case of E. H/. et al. v.  The
Netherlands,34 in which the authors of the communication were 6,588 citizens of
The Netherlands who protested against the deployment of cruise missiles fitted with
nuclear warheads on Netherlands territory. On the one hand, the State party argued
that the communication constituted an actio popularis, and as such is inadmissible
under Article 1 of the Optional Protocol. On the other hand, the counsel
representing the 6,588 citizens noted that to consider the communication
inadmissible as an actio popularis, because many individuals claim to be similarly
affected by a violation, would render the Covenants meaningless for the
consideration of large-scale violations of its provisions. Moreover, the counsel
submitted that he could make available to the Committee statements of the authors
in which they explain how they were individually affected by the State Party's co-
operation with the deployment. Finally, the HRC noted that, provided each of the
authors is a victim within the meaning of Article 1 of the Optional Protocol,

32    Anaya. 1996, p. 164. Forasimilarview, see Zwart, 1999.
33 HRC Communication No. 318/1988.
34 HRC Communication No. 429/1990.
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nothing precludes large numbers of persons from bringing a case under the
Optional Protocol. The mere fact of large numbers of petitioners does not render
their communication an actio popularis, and the Committee found that the
communication did not fail on this ground.

5.2.3.   Role of the Representative

These cases also have consequences for the status of the representative. Normally, a
communication will be sent in by the individual who claims that his or her rights, as
set out in the ICCPR, have been violated by a State. As follows from the case law
of the HRC, in cases in which the victim does not have standing himself,
the Committee may consider a communication from another person who can justify
his authority to act on behalf of the alleged victim 5 or is related to the victim.16
In other words, an unrelated third party having no apparent links with the alleged
victim cannot submit a communication. Further, the prohibition of an actio
popularis limits the number of cases in which an organisation or a group can
be represented by one person; cases in which the representative, without being a
victim himself, acts as the voice of a collective entity or organisation as such - for
instance, an NG037 - cannot be submitted to the HRC.

35     See. for instance, Dr.  A.B. on behalf of R. and M.H. v.  Italy. HRC Communication 565/1993:
The Committee began by noting that A.S.  had not provided any proof that he was authorised
to act on behalf of Mr R. and Mrs M.H. and their children. In the absence of a power of
attorney or other documented proof that the author was authorised to act on behalf of the
alleged victims, the Committee concluded that A.B. had no standing under Article  1  of the
Optional Protocol. See also, McGoldrick, 1996, pp. 169-172.

36  See P. S. v. Denmark, HRC Communication 397/1990: P.S., a Danish citizen, submitted a
communication on his own behalf and that of his son T.S., born in 1984. The Committee
observed that standing under the Optional Protocol may be determined independently of
national regulations and legislation governing an individual's standing before a domestic
court of law. In the present case, it was clear that T.S. could not himsel f submit a complaint
to the Committee and that the relationship between father and son and the nature of the
allegations must be deemed sufficient to justify representation of T.S. by his father before
the Committee.

37   However, NGOs function as a source of information to the Committee in the Reporting
Procedure under the ICCPR, Boerefijn, I., The Reporting Procedure under the Covenant on
Civil and Political Rights. Intersentia-Hart,  Antwerpen/Groningen/Oxford,  1999,  pp.  216-
220. See also, for a comparison of the Optional Protocol Procedure and the Reporting
Procedure, pp. 27-30.
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5.3. Conclusion Concerning the Optional Protocol Procedure

A brief conclusion on the Lubicon Lake Band case is that the collective
communication, as introduced in this case, can be seen as one communication in
which all separate claims are joined, and where, if necessary, all separate
individuals can be identified as (similarly) affected victims. Anaya's more far-
reaching interpretation of the The Lubicon Lake Band case, that the HRC, as far as
indigenous peoples are concerned, has adjusted its individual point of departure,
has not (yet) been confirmed by subsequent cases. So far, it follows from later
cases,  the HRC, first, prevents claims of a collective entity, by invoking its constant
case law concerning the procedural rules of the Optional Protocol that 'pursuant to
Article 1 of the Optional Protocol, it may receive and consider communications
only if they emanate from individuals who claim that their individual rights have
been violated by a State party to the Optional Protocol'.38 Secondly, the HRC, by
'translating' the collective claim into a claim under Article 27 ICCPR, basically
reduces the claim to individual proportions. Subsequent interpretations of the
requirement of'being a victim' as well as the clear rejection of the possibility of an
actio popularis confirm this tendency. Thus, not the minority group or indigenous
people as such, but its individual members, victims of non-theoretical, imminent,
and present violations of the Convention have jus standi under the Optional
Protocol.

In general, it can be concluded that, although the phrase 'collectively submit a
communication' might give the impression of a group or even collective approach,
in fact, it is still possible to turn this collective communication into, sometimes
large numbers of, individual communications. The cases mentioned confirm that
the individual is the subject of the rights contained in the Covenant and the
individually affected person remains the subject of the right to bring a claim under
the Optional Protocol.

The issue of collective claims and actio popularis is also discussed in the
context of international organs like the Committee on the Elimination of Racial
Discrimination, and the European Court of Human Rights. These organs have in
common their accessibility to groups of individuals, organisations, and NGOs.

38   In the case of Ivan Kitok v. Sweden, HRC Communication  197/1985-while allpeoples have
the right to self-determination and the right freely to determine their political status, pursue
their economic, social and cultural development (and may, for their own ends, freely dispose
of their natural wealth and resources -, the Committee has already decided that no claim for
self-determination may be brought under the Optional Protocol.

190



Minorities, Indigenous Peoples, and Their Competence
to Bring an  International  Claim -Jus Standi

6.   GROUPS OF INDIVIDUALS AND NGOS

6.1. Article 14 ICERD

Under Article  14  of the International Convention  on the Elimination  of All Forms
of Racial Discrimination (ICERD) both individuals and groups of individuals who
claim that any of their rights enumerated in the Convention have been violated by a
State party, and who have exhausted all available domestic remedies, may submit
written communications to the Committee on the Elimination of Racial
Discrimination (CERD) for consideration. The opinions of the Committee in
response to communications are published in the annual report of the CERD to the
General Assembly. The CERD is not a court and has no power to deliver
judgments; its opinions amount to recommendations to the State party concerned.

The Committee began  its work under Article  14  in  1984:9 The communication
procedure under the CERD is an important remedy for minorities since it helps to
combat racism and discrimination in individual cases:0 Article 14 also permits
groups of individuals to submit communications. However, so far, communications
have only been submitted by individuals who claimed to be discriminated by the
authorities of their States  and no minority or indigenous groups  as  such have sought
to advance their demands through this procedure:' As far as the consideration by
the CERD of the situation of minorities and indigenous peoples as groups is
concerned, its General Comments, 2 its concluding observations at the reports of
States43 and thematic discussions, are more informative. For instance, in its Session

in July-August 2000, after the members of the Committee had expressed concern at
reports  o f the persecution  of Roma, particularly in Europe,   and of violations o f the
Convention, the Committee devoted three days to a thematic discussion concerning
the situation of Roma. In the context of this study, it is interesting that for the

39    So far (November 2000), 32 of the 156 states who have ratified the ICERD recognise the
competence of the Committee to receive and consider communications under Article 14.

40      See, for instance. L. K. v. The Netherlands. CERD Communication 4/1991.
41       Anaya,  1996,  p.   163.

42   See General Comment No. 23, on the Rights  of Indigenous Populations (\8 August  1997)
and, General Comment No. 24, Reporting of Persons Belonging to Diferent Races.
National/Ethnic Groups or Indigenous Peoples 01  August 1999)

43 See the concluding observations on periodic reports of, for instance, Colombia
(CERD/C/SR. 1362, 1362th meeting  on 20 August 1999), Azerbaijan (CERD/C/SR. 1368,
1368a meeting on 25 August 1999), Dominican Republic (CERD/C/SR. 1369, 136gh meeting
on 26 August 1999), Guinea, (CERD/C/SR. 1370, 137Oh meeting on 26 August 1999). In
these documents, the CERD dealt with situations of discrimination against whole - often
minority - groups.

44      See, for instance, the concluding observations of the Committee on the Elimination of Racial
Discrimination at the periodic report of Slovakia, 14/08/2000, A/55/18, §§ 252-270.
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preparation of the thematic discussion, the Committee did not only request
information from States Parties about Roma populations, their economic and social
situation and policies for eliminating racial discrimination against them, but that the
Committee also welcomed submissions from Roma groups, inter-governmental and
non-governmental organisations, both national and international.#

6.2.  Article 34 ECHR

According to Article  34 of the ECHR, the 'Court may receive applications from any
person, non-governmental organisation or group of individuals claiming to be the
victim of a violation by one of the High Contracting Parties of the rights set forth in
the Convention or the Protocols thereto. The High Contracting Parties undertake
not to hinder in any way the effective exercise ofthis right'.

As far as the requirement is concerned that the applicant must be a victim of the
violation, the case law of the (former) European Commission and Court of Human
Rights point in the same direction as the case law of the Human Rights Committee:
the compatibility of a law with the Convention, for instance, cannot be examined in
abstracto,46 but an application must relate to specific acts committed to the
detriment of the applicant.47 In such a case, the individual must be directly affected
by a legal provision.48

The reason to mention Article 34 separately is that it states that the Court can
receive applications not only from persons, but also from non-governmental
organisations or groups of individuals.

A famous case illustrating this aspect of Article 34 (the former Article 25) is the
case of Sunday Times and others v. The United Kingdom, ' where an application

was lodged by a legal person, a group of individuals and a natural person, and all
three claimed to be the victim of a breach of the Convention. The application was
introduced by Mr. H. Evans, a UK citizen. He made the application both in his
personal capacity and as Editor of the Sunday Times, on behalf of the Sunday
Times as a group ofjournalists, and on behalf of Times Newspapers Ltd. The first
applicant, Mr. Evans as a natural person, fell within the categories of petitioners
included in Article 25 (the former). As regards the second applicant, it was clear,
according to the Commission, that 'the Sunday Times as a printing product, does
not as such fall within any of the categories of petitioners set forth in Article 25 of

45   (7 on the role non-governmental organisations can play in the Reporting Procedure under
the 1CCPR, Boerefijn, 1999, pp. 216-220.

46   Seven Individuals v. Sweden. App\.No. 8811119,· Radio X.S.. IV.&A. v. Switzerland, App\.
No.  10799/84.

47     48  Kalderas  Gypsies v.  The Federal  Republic  of Germany and The  Netherlands. Appi. Nos.
7823/77& 7824/77.

48   T. v. Belgium, Appl. No. 9777/82.
49   Appl. No. 6538/74.
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the Convention,  nor can it claim as  such to be a victim of a breach of Article  10'.
However, the Commission added that, in the present case, the application had been
introduced  by 'the Sunday Times  as a group of journalists'.  The name 'Sunday
Times' thus simply described a group of individuals who are claiming, as
journalists,  to be victims  of a breach of Article   10. In these circumstances,  the
Commission found that the second applicant also fell within the categories of
petitioners mentioned in Article 25  of the Convention, provided that the individual
members of the group were identified.50 Finally, the third applicant, The Times

Newspapers Ltd., was a legal person under English law, a company with corporate
capacity and limited liability, created by registration under the relevant statute. As
such, according to the Commission, it fell clearly within one of the categories of
petitioners    set    out in Article    25    of the Convention    as a 'non-governmental'
organisation. it followed that The Times Newspapers Ltd. could claim to be a
victim  of a breach of Article  10  of the Convention notwithstanding  the  fact that  it
possessed legal and not natural personality.

5I

Thus, while the HRC only receives communications from individuals and, since
the Lubicon Lake Band case, groups of individuals,52 the (former) Europan
Commission received and the present Court of Human Rights also receives

applications from non-governmental organisations.  In the context of this Chapter,  it
is interesting to see what, according to the Commission and the Court, falls within
the category of non-governmental organisation.

In the above-mentioned case of Sunday Times and others v. The United
Kingdom the Commission declared that a legal person under English law, like The
Times Newspapers Ltd., falls within this category. In the case of The Liberal Party
et aL  v.  UK.53 one of the questions was whether a political party, 4 as a group of
people with a common interest, can be considered a non-governmental organisation
or a group of individuals. The Commission answered, rather vaguely, that the
Liberal Party is an association of persons with a common interest for the purposes
of the municipal  law of the UK, and that it,  as such, clearly falls within one of the
categories of petitioners set out in Article 25 of the Convention as a non-
governmental organisation or a group of individuals.

50  According to Zwart. 1999, p. 345, this requirement constitutes a serious impediment for
complaints of national minorities. See Conscientious Objectors v. Denmark, Appl. No.
7565/76.

51       Also see T.V.  Televizier  v.  The  Netherlands,  App\. No. 2690165,  De  Geillustreerde  Pers  N. V.
v. The Netherlands, Appl. No. 5178/71.

52   Boerefijn, 1999, p. 26-2; McGoldrick, 1996, pp 169-172.
53   Appl. No. 8765/79.
54   A. Association and H. v. Austria, Appl. No. 9905/82, in which case both a political party and

one  of its members could claim  to  be the victim  of a violation of Article  11  of the
Convention.
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In the case of the Canea Catholic Church v. Greece, 6 the European Court of
Human Rights gave some more information. In this case, the Greek Catholic
Church was unable to take action to protect its lands and buildings as a result of the
civil court's refusal to acknowledge that it had legal personality. The Court,
however, did not accept the government's argument that the applicant church
should have carried out the formalities necessary for acquiring one or other form of
legal personality provided for in the Civil Code, as there was nothing to suggest
that it would one day be deprived of access to a court in order to defend its rights.
According to the Court, settled case law and administrative practice had, over the
years, created legal certainty, both in property matters and as regards the
representation of the various Catholic parish churches in legal proceedings,  and the
applicant church could reasonably rely on that. The Commission and Court
considered that the very substance of the 'right to access to a court' was violated,
and that the application should be treated as having been submitted by the church
itself, which they classed as a 'non-governmental organisation' within the meaning
of Article 25 ofthe Convention.

These cases show that it is possible for entities with legal personality according
to national law - and even entities whose legal personality has to be deduced from
settled case law and settled practice - to have standing on the international level.
However, the range of entities that may fall within the category of 'legal person'  on
the national level and in the category of non-governmental organisation of Article
34 is not infinite: a non-governmental organisation can bring an application only in
so far as it is itself affected by the alleged violation of the Convention, i.e.,  if the
victim of the measure complained of is the organisation as distinguished from its
members,56 as was the case with the Canea Catholic Church. Thus, the concept of
victim is autonomous. Where a professional association, a non-governmental
organisation, cannot itself claim to be a victim, it cannot introduce an application
concerning an alleged human right violation affecting its members. 7 As was
emphasised in several cases,58 the Convention makes no provision for an actio
popularis.

As far as the category 'group of persons' is concerned, it must be borne in mind
that, as in the Optional Protocol to the ICCPR, each member of the group must be
identified and that each member must have the quality of a 'victim'. This means

55    ECIHR, 16 December 1997, Reports of Judgments and Decisions 1997-VIII.
56     Church of Scientology and  1 28 of its  Members v.  Sweden, App\. No. 8282178.
57   See also Asociatidn de Aviadores de la Reptiblica. Jaime Mata and Others v. Spain, Appl

No. 10733/84.
58  X. Association v. Sweden, App\. No. 9297/81; Alliance de Belges de la Communautue

Europeenne v. Belgium, Appl. No. 8612I79, X. Union v. France. Appl. No. 9900182;
Association  X.   and   165   Liquidators   and   Court  Appointed  Administrators  v.   France,   App\.
No. 9939182. 19 Chilean Nationals & the S. Association v. Sweden, Appl. Nos. 9959182 &
10357/83.
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that he or she must himself of herself be affected by the measures in so far as they
affect other members of the same minority.

Thus, the possibilities for minorities to lodge a complaint before the European
Court of Human Rights are limited to cases in which 1) the individual complains of
a violation of his human rights; 2) an individual, member of a minority and self a
victim,  is the authorised representative of a group of - identified - individuals,  who
are all claiming to be victims of a violation of their human rights; 3) a non-
governmental organisation itself is the victim of a violation of one of the provisions
of the Convention.

As far as this latter possibility is concerned, the ECHR differs from the Optional
Protocol. However, its practical use for minorities is limited; in most cases in which
rights of minorities are violated, not the minority organisation but its members are
the victims. Therefore,  in many cases a complaint of a minority group can fruitfully
be classified in the category 'group of individuals', as the Court does. This means
that, like in communications before the HRC, the group as well as the rights" in
question will be brought back to (identifiable) individual proportions.

7. ALTERNATIVES

Different from the above-mentioned individual claims procedures, there are some
alternative means to complain of the treatment of a minority or indigenous people
or to bring their overall situation to the attention of the international community.
These alternative procedures have in common that the victim of the human and/or
minority rights violations and the person or entity bringing a claim are not
necessarily the same entity.

7.1. The Inter-American Commission on Human Rights, Articles 44-46
ACHR

First of all, the Inter-American Commission on Human Rights (IACHR) must be
mentioned which is empowered to receive and act upon petitions that allege facts
constituting violations of the substantive norms included in the American
Declaration of the Rights and Duties of Man (ADRDM) or, in cases involving

59   The case law of the European Commission and Court on the right of petition is directed
towards the enforcement of the individual's rights:  See X v. Austria, Appl. No. 8142/78. In
at least two cases, the Commission stated that the right of self-determination (of national
minorities) is not guaranteed by the Convention, see X v. the Federal Republic  of Germany,
Appl. No. 6742/74, concerning Germans formerly living in Czechoslovakia, and X v. the
Netherlands, Appl. No 7230/75, concerning the autochthonous population of Surinam.
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States Parties to the American Convention on Human Rights (ACHR),  norms in
that Convention.

According to Article 44 of the ACHR, 'any person or group of persons, or any
non-governmental entity legally recognized in one or more member States of the
Organization, may lodge petitions with the Commission containing denunciations
or complaints of violations of this Convention by a State Party'.bi In contrast to
other - although not all - international human rights instruments, the jurisdiction of
the Commission to receive such complaints is not optional but compulsory.  The
admissibility requirements for a petition or communication by the Commission are
basically similar to those of the ECHR and the  HRC with one important difference:
Article 46 of the ACHR does not state that the claimant must be a victim of
violations of the ACHR or the ADRDM. 3 This means that complaints to the
IACHR may be filed by parties, including groups and organisations, other than the
victims, and with or without the victims' knowledge or consent. «1 In contrast to the
cases brought before the HRC, the case law of the IACHR contains examples of
petitions submitted by NGOs, indigenous groups, and their representatives. 5

In the case of the Guahibo,66 an Indian population on the Eastern Plains of
Colombia, a group of Colombian sociologists and anthropologists, calling itself the
Committee for the Defense of the Indian (CDI), published an open letter to the
Colombian authorities documenting several cases of persecution by the army -
among which torture, arbitrary arrest, and killings - of the Guahibo Indian
population and calling for an official investigation. in this protest letter, the CDI
also drew attention to the general treatment of the Indians and called for a national
debate on government Indian policies.  A copy of this letter and formal complaints
alleging serious human rights violations were sent to the IACHR. The position of
the government was that the conflict in the Eastern Plains was caused by rebels:
that the reports of torture by the army and other abuses of Indian prisoners were
grossly exaggerated; that the army had restored peace to the area, and had
withdrawn its troops. The IACHR spent nearly three years on this case, but finally

60     Entered into force on  18 July  1979.
61       See also Article 26 of the Regulations of the Inter-American Commission on Human Rights:

1. 'Any person or group of persons or non-governmental entity legally recognized in one or
more of the Member States of the Organization may submit petitions to the Commission,  in
accordance with these Regulations. on his own behalf or on behalf of third persons, with
regard to alleged violations of a human right recognized, as the case may be,  in the American
Convention on Human Rights or in the American Declaration of the Rights and Duties of
Man.'

62   Davidson. 1997, p. 156.
63   Davidson, 1997, p. 157.
64   Anaya. 1996, p. 167.
65   Davidson, 1997, p. 157: 'The Convention clearly contemplates the possibility of persons

initiating a class action or actic, popularis.'
66    IACHR case No. 1690(Colombia).
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accepted the position  of the government and closed  the  case, in 1973.g According
to Davis, 'a review of the documentation presented in this case clearly indicates
that neither the Colombian government nor the IACHR seriously addressed the land
issues underlying the Planas [Eastern Plains] incidents':8

The case of the Yanomami,64 constituting  a  population   between   10,000   and
12,000 Yanomami Indians living in the State of Amazonas and the Territory of
Roraima on the Brazilian border with Venezuela, was more successful. On
15 december  1980, a petition against the government of Brazil was presented to the
IACHR, in which the petitioners, members of scientific and anthropological and
human rights organisations, alleged the government of violations of the human
rights of the Yanomami Indians. The petitioners argued that, through various acts
of negligence and omission, including granting permission, in  1973, to construct
highways and conduct mining activities and failing to inoculate Indians against
diseases and omitting to demarcate their lands, the Brazilian government had
violated several fundamental human rights of the Yanomami, as protected in the
ADRDM. They also argued that no domestic remedies were available to the
Yanomami, given Brazilian Indians' legal status and FUNAI's historical neglect in
even minimally protecting Indians. Article 6 ofthe Brazilian Civil Code establishes
that the Indians are considered 'relatively incompetent' and are under guardianship
of the FUNAI, the National Indian Foundation. This institution falls under the
Ministry of the Interior and was established for the defence, protection, and
preservation of the interest and cultural heritage of the Indians and also to promote
programmes and projects related to their social and economic development.

The petitioners further claimed that the Yanomami case represented a 'general'
rather than an 'individual' case of human rights violations. The petitioners
requested that the IACHR investigate the human rights violations against the
Yanomami on-site and pass a resolution urging the creation of the Yanomami
Park.m

The IACHR affirmed these allegations and concluded that by reason of the
failure of the government of Brazil to take timely and effective measures on behalf
of the Yanomami Indians, a situation has been produced that has resulted in the
violation of the following rights recognised in the ADRDM: the right to  life, liberty
and personal security (Article I); the right to residence and movement (Article
VIII), and the right to the preservation of health and well-being (Article XI). The
IACHR recommended that the government of Brazil continue to take preventive
and curative health measures to protect the lives and health of Indians exposed to

61  Davis, SH: Land Rights and Indigenous Peoples, The Role of the Inter-American
Commission on Human Rights, Cultural Survival, Inc., Cambridge, Massachusetts, 1988, pA
22-26.

68   Davis, 1988. p. 23.
69    IACHR case No. 7615 (Brazil), 1985.
70   Davis. 1988, p. 49.
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infectious or contagious diseases, and that the government and FU]\lAI proceed to
set and demarcate the boundaries of the Yanomami  Park.71

Notwithstanding the positive outcome in this latter case, Davis concluded that

the IACHR seriously attempted to investigate and respond to the human rights
violations brought to its attention in the Guahibo, Achtn and Yanomami cases, but
was severely constrained by its own regulations that demand cooperation by member
governments and by its lack of historical and anthropological understanding of the
complex relations that exist between indigenous land rights and other aspects of
indigenous culture, such as native ecological adaptations, family and social

73organisations, health, psychological well-being and religious beliefs.

Notwithstanding the fact that the ACHR, by omitting the victim requirement,
renders the IACHR accessible to almost anyone concerned with the fate of
indigenous groups in the Americas, Davis' conclusion questions whether judicial
instances like the IACHR are the right instruments with which to address problems
with such a complex political, historical, and anthropological context.

7.2. Inter-State Applications

Further, the possibility should be mentioned of an inter-State application as
provided under Articles 33 of the ECHR, 41 ICCPR,  11  ICERD, and 45 ACHR.
Unlike individuals, States may complain of legislation and administrative practices
leading to human rights violations in another State.74 The State's right of
application is formal and objective, which means that it is not a requirement that the
individual persons whose protection is aimed at are its nationals or that this State
has another interest of its own.75 Thus, it is possible that a co-national State of a
minority raises questions relating to the treatment of members of this minority by
another State. Several inter-State applications have concerned such situations, such
as the Cyprus v. Turkey case.76 In this case, the European Commission on Human

Rights noted that the general living conditions of Greek Cypriots resident in
northern Cyprus were imposed on them in pursuit of an acknowledged policy

11     T. Buergenthal, R. Norris, & D. Shelton, Protecting Human  Rights  in the Americas.  Selected
Problems, 3*. rev. Ed. N.P. Engel, Kehl/Strasbourg/Arlington, 1990, pp. 181-183.

72   IACHR, case No. 1802 (Paraguay). Also in the case of the Acha Indians in Paraguay the

complaint was not lodged by the Ache Indians themselves, but by a third person, not affected
by the human rights violations himself. Davis, 1988, p. 27-40.

73   Davis, 1988, pp. 63-64.
74     Ireland v. The United Kingdom, ECtHR, 18 January  1978, Ser. A, No. 25.
75    Austria v. Italy, Appl. No. 788/60.
76    Appl. No. 25781/94, Rep. 31,4 June 1999.
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aiming at the separation of the ethnic groups in the island in the framework of a bi-
communal and bi-zonal arrangement and that this policy had led to the confinement
ofthe Greek Cypriot population still living in northern Cyprus in a small area of the
Karpas peninsula. There was a steady decrease of their numbers as a result of
specific measures which prevented the renewal of the population. Moreover, their
property was confiscated when they died or left the area. The restrictions imposed
on them had the effect of ensuring that, with the passage of time, those
communities (would) inexorably cease to exist in the northern part of the island. 7
The Commission held that the discrimination against the Greek Cypriot community
in northern Cyprus

' attained a level of severity which constitutes an affront to their
human dignity'  and a violation of Article 3 ECHR. 8

However, as States are not so eager to disturb their relations with their
neighbour States, such inter-state applications relatively rare. However, the number
of applications under Article 33  ECHR is increasing.

7.3. The 1503-Procedure

Beside inter-State applications, another way to settle disputes between minorities or
indigenous peoples79 and their States are complaints procedures which aim at
revealing gross and consistent patterns of violations.  The best known,  the  ' 1503-
procedure' named after the number of the ECOSOC resolution, is a confidentiaf°
procedure8' which is available to all individuals, groups, and NGOs, irrespective of
treaty ratifications. The 1503-procedure refers to rights and freedoms   that   are

77   Appl. No. 25781/94, Rep. 31, § 387.
78   APPI. No. 25781/94, Rep. 31, §§ 498-499.
79     Tens of thousands   of 1503 communications are received every   year.    Due   to   the

confidentiality of the proceedings, it is not possible to determine the number of complaints
concerned with violations of minority rights, but it may be assumed that they constitute a
large portion ofthe communications submitted (MRG, p. 20).

go The confidentiality of the procedure has been used by some States to avoid a public process,

see ACM. The Role of the Sub-Commission on the Prevention of Discrimination and
Protection of Minorities, Report No. 20, The Hague, 1996, pp. 9-10.

81 All actions taken under  the 1503-procedure remain confidential unless the Commission
reports thereon to the ECOSOC. Since 1978, however, the Chairman of the Commission on
Human Rights has announced in public session the names of countries which have been
under examination. The ECOSOC sometimes decides - on its own initiative, after the study
of a particular situation has ended, or on the recommendation of the ECOSOC - that secrecy

may be lifted.  This was the case with Equatorial Guinea  in 1979, Argentina and Uruguay  in
1985, and the Philippines in 1986. In 1987, the Council decided that the confidential report
by the Special Representative of the Commission on the human rights situation in Haiti
should be made public (Fact Sheet No.7, Communications Procedures).
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considered common standards for all States, most importantly the provisions of the
Universal Declaration of Human Rights.

The rules of procedure further state that each communication must describe the
facts, the purpose of the petition, and the rights that have been violated. No
communication will be admitted if it runs counter to the principles of the United
Nations Charter, or if it shows political motivations. The domestic remedies must
have been exhausted before a communication is considered - unless it can be
shown convincingly that solutions at the national level would be ineffective or that
they would extend over an unreasonable length of time. Finally, the communication
under the 1503-procedure should not overlap with other existing procedures.

As mentioned, any person, group of persons, or non-governmental organisation
who claims to be a victim or who has direct and reliable knowledge about human
rights violations may submit a communication under the  1503-procedure.  When a
non-governmental organisation presents communications on violations, the
conditions are that the NGO is acting in good faith in accordance with recognised
principles of human rights, and that it has direct, reliable evidence of the situation  it
is describing. Unanimous communications and communications based only on
reports in the mass media are inadmissible.

The complaints are scrutinised by the Working Group on Communications,
designated on a yearly basis by the Sub-Commission on the Promotion and
Protection of Human Rights. Where the Working Group identifies reasonable
evidence of a consistent pattern of gross violations of human rights, the matter is
referred for examination by the Working Group on Situations. The Working Group
on Situations, which comprises five members nominated by the regional groups,
examines the particular situations forwarded to it, and then decides whether or not
to refer any of these situations to the Commission on Human Rights 2 which may
recommend further monitoring actions, including the following: to keep the
situation under review in the light of information submitted by the government
concerned and from any other source; to appoint an independent expert or ask the
UN Secretary-General to appoint a special representative for collecting more
information from the government and the people to report back to the Commission;
to decide to discontinue the case and to place it under a public procedure. 3

Thus,  to a certain extent,  the 1503-procedure permits a disconnection  of the
individual victim from the person of the claimant. This broad approach enables the
appropriate UN organs - the Sub-Commission and the Commission on Human
Rights - to gather the information which is necessary to achieve its aim, viz., to
reveal gross and consistent patterns of human rights violations.

82 See ECOSOC resolution 2000/3    of    16   June   2000;    http:L/www.unhchr. ch/html/menu.2/8/
1503.htm.

83   Alfredsson & Ferrer, 1998, p. 20.
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7.4. The Working Group on Minorities and the Working Group on
Indigenous Populations

In  1993,  in a report entitled Protection of Minorities. Possible Ways and Means of
Facilitating the Peaceful and Constructive Solution of Problems Involving
Minorities, Chairperson-Rapporteur Eide emphasised that it is important that
majorities and minorities find a way to live together within the boundaries of
sovereign States. According to Eide, 'the State should be a common home for all
ethnic, religious and linguistic groups residing there, enjoying equality in fact, none
of them being second class citizens'84 and 'the solution to minority problems cannot
and should not be to establish for ethnic groups their own "purified" State or quasi-
State'.83 Therefore, non-dominant minorities  can only claim the right of external
self-determination when a government fails massively in representing all parts of
the population.86

In line with these ideas, Eide recommended, in his report, to establish a working
group on minority issues which should provide access to representatives of both
governments and minorities. By providing a voice for the groups concerned, such a
working group would facilitate the communication between minorities and
governments and the development of methods for conflict resolution or direction of
conflicts into peaceful channels.87

The Working Group on Minorities (WGM) was established, as a subsidiary
organ of the Sub-Commission on the Prevention of Discrimination and Protection
of Minorities88 and consists of five expert members which meet, since 1998, during
one  session of five working days annually:9 The mandate of the  WGM is related to
finding constructive solutions and to conducting dialogues between groups and
governments of States which do not make adequate provisions for minority rights
and in which discrimination and persecution are common. Further, it is entrusted
with  reviewing the promotion and practical realisation  of the 1992 Declaration  on
the Rights of Persons belonging to National or Ethnic, Religious and Linguistic
Minorities.

The WGM cannot hear complaints, but minority groups, their representatives,
NGOs, and scholars can participate in WGM meetings without the consultative
status granted by the ECOSOC. Relatively few minority members attended the first
sessions, but the numbers are rising as information spreads about the availability
and usefulness of the forum.

84   Eide, 1993 Report, § 3.
85   Eide, 1993 Report, § 4.
86   Eide, 1993 Repott, § 84.
87   Eide, 1993 Report, Add. 4, Recommendations § 44.
88 ACM Rapport No. 20, pp. 10-11.
89 Sub-Commission decision 1998/246 of 30 July  1998.
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The WGM is following the example set by the Working Group on Indigenous
Populations (WGIP). The WGIP was established in 1982w asa subsidiary organ of
the Sub-Commission and consists of independent experts (members of the Sub-
Commission), one from each of the geopolitical regions of the world. The WGIP
studies the overall picture of the rights of indigenous peoples, hears accounts from
indigenous organisations and other NGOs about the human rights situations in
many countries as these affect indigenous rights, and seeks peaceful and
constructive solutions to the many human rights problems facing indigenous
peoples.

Like the WGM, the WGIP cannot hear complaints, but all representatives of
indigenous peoples and their communities and organisations can participate in the
WGIP.91 These organisations must provide the Coordinator of the International
Decade of the World's Indigenous People'l with the name, headquarters or seat,
address, and contact person for the organisation; the aims and purposes of the
organisation (these should be in conformity with the spirit, purposes, and principles
of the UN Charter); information on the programs and activities of the organisation
and the country or countries in which they are carried out or to which they apply;
and, a description of the membership of the organisation, indicating the total
number of members.

Organisations of indigenous peoples authorised to participate in the WGIP have
the opportunity to address the Working Group,9 and may make written
presentations which, however, will not be issued as official documents. Finally,
States having indigenous populations are encouraged, in the rules of procedure,  'to
take effective measures to bring the invitation to participate and these procedures to
the attention of organizations of indigenous people potentially interested in
contributing to and participating in the Working Group'.

In general, it can be concluded that both the WGM and the WGIP constitute a
forum where the situation of minorities and indigenous peoples can be brought to
the attention of the UN and of the world community. The role of minorities'  and
indigenous peoples' organisations in these Working Groups is unique as it is not
through an individual complaints mechanism that their situation is made public, but
through their participation in the working groups. In these positions, they can seek

90     ECOSOC Res. 1982/34, 7 May  1982.
91 See Commission on Human Rights Resolution 1995/32 of March  1995, in which a separate

procedure for accreditation of indigenous organisations was established. The United Nations
Voluntary Fund for Indigenous Peoples was established pursuant to GA Res. 40/131 of
13  December  1985, with the purpose of assisting representatives of indigenous communities
and organisations to participate in the deliberations of the Working Group.

92 See Programme of activities of the international Decade of the World's Indigenous People,
UN GA A/54/487.

93   Consistent with the relevant provisions of paragraphs 31  and 33 of ECOSOC Res.  1296
(XLIV).
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a dialogue with governments and help to find constructive solutions for problems
affecting them.

Section 8 will deal in greater detail with indigenous peoples and their
possibilities to bring a claim or to make their situation known on the international
level.

7.5.    OSCE: THE HIGH COMMISSIONER ON NATIONAL MINORITIES

Among the alternatives to individual claims procedures, some procedures of the
Organization for Security and Co-operation in Europe (OSCE) should be
mentioned. lin particular, the function of High Commissioner on National
Minorities (HCNM). In the framework of the Conference on Security and Co-
Operation in Europe (CSCE), the function of High Commissioner was established,
in 1992, during the summit ofthe CSCE in Helsinki:  His mandate is

to provide 'early warning' and if appropriate, 'early action' at the earliest possible
stage in regard to tensions involving national minority issues which have not yet
developed beyond an early warning stage, but, in the judgement of the High
Commissioner, have the potential to develop into a conflict within the CSCE area,
affecting peace, stability or relations between participating States, requiring the
attention or an action by the Council or the Committee of Senior Officials.95

In contrast to the above-mentioned individual claims procedures, the mandate of
the High Commissioner explicitly states that the High Commissioner does not
consider violations of commitments with regard to an individual person belonging
to a national minority.e He can collect and receive information regarding the
situation of a national minority and the role of parties involved therein from any
other source, including the media and non-governmental organisations. He may
also receive specific reports from parties directly involved regarding developments
concerning national minority issues. These may include violations of OSCE
commitments with respect to national minority issues as well as other violations in
the context of national minority issues. Parties directly involved' refers to the97 6

governments of participating States, including, if appropriate, regional and local
authorities in areas in which national minorities reside; and to representatives of
associations, non-governmental organisations, religious and other groups of

94  Helsinki Summit Declaration § 23, Helsinki Monitor, Vo\. 3, no. 3 C 1992); Van der Stoel,
M., 'De rol van de Hoge Commissaris van de OVSE inzake Nationale Minderheden', in:
Internationale  Spectator,  1994, pp.  102-107.

95    See CSCE Helsinki Document 1992: Challenges of Change. CSCE High Commissioner on
National Minorities, § 3.

96 CSCE Helsinki Document 1992: Challenges of Change, § 5b.
97 CSCE Helsinki Document 1992: Challenges of Change. §§ 11 and 23.
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national minorities directly concerned and in the area of tension, which are
authorised by the persons belonging to those national minorities to represent
them:8

So far, it follows from the description of the different types of jus  standi
available to minorities and indigenous peoples, that they range from strict
individual claims procedures, where the victim and the claimant to a large extent
must be the same person, to an organisation where individual claims are explicitly
excluded, but where information concerning the situation of minorities may be
provided by any other source.

8. DEVELOPMENTS TOWARDS AN INTERNATIONAL JUSSTANDI FOR
INDIGENOUS PEOPLES?

In his final report on Human Rights of Indigenous Peoples, Study on Treaties.
Agreements and Other Constructive Arrangements Between States and Indigenous
Populations29 Special Rapporteur Martinez concluded, on the basis of a vast
amount of documentation, the work of the WGIP, and oral testimony, 'that there is
an almost unanimous opinion among geographically dispersed indigenous peoples
that existing State mechanisms, either administrative or judicial, are unable to
satisfy their aspiration and hopes for redress'. Further, he also had reasons to
conclude 'that there is a widespread desire on indigenous side to establish a solid,
new, and different kind of relationship with the non-indigenous sector of society in
the countries where they co-exist'. In the view of the indigenous peoples, this can
only be achieved either by  the  full  implementation  of the already existing mutually
agreed legal documents governing that relationship or by new instruments100

negotiated with their full participation. 101

More concretely, Martinez recommends the establishment within States with a
sizeable indigenous population of an entirely new, special jurisdiction to deal
exclusively with indigenous issues.'01 This special jurisdiction should consist of
four branches: an advisory conflict resolution body; a body to draft legal
instruments; a judicial collegiate body;  and an administrative branch.103

As far as the desirability of an international adjudication mechanism to handle
claims or complaints from indigenous peoples is concerned, Martinez has more

98 CSCE Helsinki Document 1992: Challenges of Change, § 26.
99 The purpose of this study  is to analyse the potential utility of treaties, agreements, and other

constructive arrangements between indigenous peoples and governments for the purpose of
ensuring the promotion and protection of the human rights and fundamental freedoms of
those peoples. Martinez, 1999, § 246. See also: IWGIA Document 84,1997.

100  Martinez, 1999, § 266.
lot  Martinez, 1999, §§ 261-262.
102  Martinez, 1999. § 307.
103  Martinez, 1999. § 398.
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doubts. Familiar with the reserve expressed time and again by States towards

discussing these issues openly and towards decision-making by international
forums, he agrees that 'for certain issues it would be more productive to keep their
review and decision exclusively within domestic jurisdiction until this is
completely exhausted:104 He emphasises 'that the more effective and developed the
national mechanisms for conflict resolution on indigenous issues are, the less need
there will be for establishing an international body for that purpose'.105

However, he admits that the opposite is also true: the non-existence,
malfunctioning, anti-indigenous discriminatory approach or ineffectiveness of
national institutions will provide more valid arguments for international options. It
is because of this latter, unfortunately more realistic, picture that he is of the
opinion that 'one should not dismiss outright the notion of possible benefits to be
reaped from the establishment of an international body (for example, the proposed
international forum for indigenous peoples) that might be empowered to take
charge of a final decision in a dispute between the indigenous peoples living within
the borders of a modern State and non-indigenous institutions, including State
institutions'. 106

With, apparently, less confidence in the national institutions as far as the rights
of indigenous peoples are concerned, Article 36 of the Draft Declaration on the
Rights of Indigenous Peoples goes a small step further than Martinez' proposal. It
states that 'conflicts and disputes which cannot otherwise be settled should be
submitted to competent international bodies agreed to by all parties concerned'.
The proposal in the Draft Declaration is modest. For instance, it does not say that
the findings of the international body shall be binding; they could be merely
advisory. Nor does it say that it shall be necessarily judicial or quasi-judicial: 07

However, the importance of the Draft Declaration and, particularly, of this
provision does not lay in these details, but rather in the fact that it prepares a place
for indigenous peoples on the international level. Or, as Burger and Hunt conclude,
to a limited extent, this provision admits indigenous peoples as actors on the
international legal stage.

108

8.1. The UN Permanent Forum

In a review of the existing mechanisms, procedures, and programs within the
United Nations concerning indigenous peoples, the Secretary-General stated that
'there are virtually no mechanisms in the UN organizations which give the

104  Martinez. 1999, §§ 313-314.
105  Martinez. 1999, § 317.
106  Martinez, 1999. § 315.
107  Burger & Hunt, 1994, p. 422.
108  Burger & Hunt, 1994, p. 421.
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nominated representatives of indigenous organizations or peoples an opportunity to
provide expert advice or take part in decision-making'. He also expressed the view
that adequate procedures are not in place to accommodate the effective involvement
o f indigenous peoples  in the  work of the United Nations.109

A large step forwards are the recent developments concerning the creation of a
permanent forum for indigenous peoples in the United Nations system. Following
the recommendation by the World Conference on Human Rights that the General
Assembly should consider the establishment of a permanent forum for indigenous
peoples in the United Nations system, a workshop was held in Copenhagen in June
1995. Participants included 21 representatives of governments, 21 delegates from
indigenous peoples, and two independent experts. The issues discussed were the
scope of a permanent forum, the United Nations body to which the proposed forum
would report, the mandate and terms of reference, the activities it might undertake,
membership and indigenous participation, the relationship with the Working Group
of Indigenous Populations, and financial and secretariat implications.

These issues were discussed in subsequent conferences and meetings of the
Open-Ended Inter-Sessional Ad Hoc Working Group on a Permanent Forum for
Indigenous Peoples in the United Nations System: m The following sections will
discuss, in particular, the mandate of the permanent forum, its membership and
indigenous participation, and its position within the United Nations System.

8. 1.1.    Mandate

As far as the function of the permanent forum is concerned, there was from the
beginning widespread agreement among the participants that 'the most important
aspect of its function should be its capacity to welcome all indigenous
representatives to its meetings and that 'the mandate of the permanent forum,ill

should be broad and that it should cover all issues affecting indigenous peoples':12
The following topics were suggested: Health, environment, education, culture,
human rights, resource management, housing, gender issues. 113

During the deliberations, it appeared that, as could be expected, the proposals
from the side of the indigenous representatives were more ambitious than those of

109   GA Res. 50/157 of 21 December  1995, in: IWGIA Document No. 91, L. Garcia-Alix (ed.),
The  Permanent  Forum for  Indigenous Peoples, Copenhagen, 1999, p. 77.

i to  Ad Hoc Working Group, 1999.
111 IWGIA Document No. 91, Copenhagen, 1999, p. 60.
112   Ad Hoc Working Group, 1999, Annex 11, Chairman-Rapporteur's summary of the debate on

the mandate and terms of reference; membership and participation; and the United Nations
body to which the proposed forum would report, § 5.

113   Ad Hoc Working Group, 1999, Annex III, Summary of the Debate on the mandate, prepared
by the delegation of Mexico.
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the participating governments. For instance, while many representatives of
indigenous peoples were of the opinion that the mandate of the permanent forum
should also include conflict prevention and resolution, a number of governments
expressed the view that those issues were prerogatives of the United Nations
Security Council, under Chapters VI  and VII  of the Charter of the UN.' 14 Further,
whereas many representatives of indigenous peoples expressed the view that the
permanent forum should be given a policy-making role, many governments
questioned, or expressed opposition to, that proposal: 15

Finally, some agreement was reached that the permanent forum should have at
least an advisory role and that the forum should have the mandate to make
recommendations to UN bodies and organs, regional organisations, and interested
parties.' 16 Further, there was consensus that the forum should  not:  a) have  a role  in
dispute settlement and monitoring compliance with international instruments; b)
have jurisdictional faculties; c) duplicate the activities of other forums, especially
not the Working Groups on Indigenous Populations of the UN Sub-Commissions;
d) provide a confrontation forum instead of a co-operation mechanism.117

In 2000, the UN Commission on Human Rights recommended the ECOSOC to
establish a Permanent Forum which shall serve as an advisory body to the
ECOSOC with a mandate to discuss indigenous issues within the mandate of the
Council relating to economic and social development, culture, the environment,
education, health, and human rights. The Forum will:

(a) Provide expert advice and recommendation on indigenous issues to the Council,
as well as programmes, funds and agencies of the UN, through the Council;
(b) Raise awareness and promote the integration and coordination of activities
relating to indigenous issues within the UN system;

(c) Prepare and disseminate information on indigenous issues. 1 IR

114  Ad Hoc Working Group, 1999, Annex lI, § 6.
115   Ad Hoc Working Group, 1999, Annex 11, § 9
116   Ad Hoc Working Group, 1999, Annex 11, § 7. See also Daes' proposals, according to which

the following activities might be undertaken by the forum:  In the  area of promotion, it could
develop a strategy that would enhance general and specific knowledge of indigenous peoples
and their problems. In the area of co-ordination and evaluation, it could be authorised to
monitor the implementation of the future UN Declaration on the Rights of Indigenous

Peoples. Further, it was essential that the forum had a strong operational focus, consistent
with recommendations made by indigenous peoples themselves in the course ofthe planning
for the International Year and Decade of the World's Indigenous People. In: Daes, E-I.,
'Consideration of a Permanent Forum for Indigenous Peoples', in: IWGIA Document
No. 91, Copenhagen, 1999, pp. 73-74, §§ 30-32.

117   Ad Hoc Working Group, 1999, Annex III, Summary of the Debate on the mandate, prepared
by the delegation of Mexico.

118  Commission on Human Rights Resolution E/CN.4/RES/2000/87.
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Indigenous peoples have been seeking representation on the international level
since they first approached the League of Nations early  in  the 2Oh century.  With the
establishment   of the Permanent Forum,   as was officially stated, ' Indigenous
representatives, not only representatives of Member States, will, for the first time,
participate in a high-level forum in the United Nations system'."9

8.1.2. Membership

From the beginning, it was obvious that a permanent forum consisting exclusively
of indigenous peoples' organisations would be unacceptable to governments and
that a permanent forum on indigenous peoples consisting exclusively of
government representatives would be unacceptable to indigenous peoples.12' As far
as membership of and participation in the Forum as established by the ECOSOC
are concerned, there is a general consensus between the participants that the
principle of full, free, and active participation of indigenous peoples in the
Permanent Forum is fundamental. 121

For a long time, the exact composition of the permanent forum was uncertain.
During  the 1999 meeting  of the Open-Ended Inter-Sessional   Ad Hoc Working
Group on a Permanent Forum for Indigenous Peoples in the United Nations System,
it was suggested that there should be a 'core group' consisting of an equal and
limited membership of governments and indigenous peoples.132 This 'core group'
would have the right to take decisions on matters within the mandate of the
permanent forum, as well as on procedural matters, such as setting its agenda and
methods of work. The permanent forum should work on the basis of consensus.
Meetings of the permanent forum would be open to interested governments,
indigenous peoples' representatives, inter-governmental organisations, regional
organisations, and non-governmental organisations, as observers with the right to
make statements and submit proposals. Members of the 'core group' would be
selected, appointed, or elected on the basis of nominations made by governments
and indigenous peoples' representatives.t23 The indigenous and most governmental
representatives emphasised that indigenous peoples should be given the possibility
to elect their own representatives according to their own practices and
procedures.

124

119 Press Release ECOSOC/5932,31 July 2000.
120 IWGIA Document 91,1999, p. 61.
121    Ad Hoc Working Group,  1999, §§ 47-59.
122 According to Daes (1999 , §§ 33 and 35), the forum should consist of ten members: five

governmental and five indigenous representatives. In her opinion. this number of members
would ensure adequate representation of both governments and indigenous entities, without
making the forum too large for it to come to decisions.

123  Ad Hoc Working Group, 1999, Annex Il, § 16-18.
124  Ad Hoc Working Group, 1999, § 58.
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During the meeting of the Ad Hoc Working Group in May 2000, following
upon the adoption of the Resolution on the Permanent Forum by the Human Rights
Commission, it was agreed that the Forum will consist of sixteen members, eight of
whom will represent indigenous peoples, whereas the remaining eight will
represent Member States. All sixteen members will be appointed by the President
ofthe ECOSOC on the basis of broad consultations.

in its Resolution 2000/87, the Human Rights Commission also recommended a
Permanent Forum consisting of sixteen members, however, with eight members to
be nominated by governments and elected by the Council and, eight members to be
appointed by the President of the ECOSOC 'following formal consultation with the
bureau and the regional groups through their coordinators, on the basis of broad
consultations with indigenous organisations taking into account the diversity and
geographical distribution of the indigenous peoples of the world as well as the
principles of transparency, representativity and equal opportunity for all indigenous
peoples'.

Finally, in July 2000, the definitive composition of the Permanent Forum, as
recommended by the Commission on Human Rights, was adopted by the ECOSOC.
Furthermore, it was decided that organisations of indigenous peoples may
participate in the Forum as observers, as may States, United Nations bodies and
organs, and intergovernmental and non-governmental organisations.

125

8.1.3.    Position of the Forum within the  UN System

Another problematic issue was the position of the forum within the UN System.
There was general agreement that the permanent forum should be positioned at 'the
highest possible level'. However, there  were a range of possibilities  as  far  as  this
'high level' is concerned: directly under the ECOSOC as a functional commission;
as an advisory body under the General Assembly; as an advisory body under the
Secretary-General; finally, it could be constructed as a new mandate of the
Working Group on Indigenous Populations.

136

The latter option might have seemed obvious, because the Working Group on
Indigenous Populations is an already existing forum which contains governments,
indigenous representatives, United Nations representatives, representatives of the
Specialised Agencies of the United Nations, non-governmental organisations, both
indigenous and non-indigenous, and people who attend in their capacity as experts
on the subject of indigenous peoples. 127

Nevertheless, consensus was developing that the permanent forum should be
linked in one way or another to the ECOSOC, because a range of subsidiary organs

125 Press Release ECOSOC/5932,31 July 2000.
126 IWGIA Document 91,1999, pp. 63-65.
127 IWGIA Document 91, 1999, p. 61 ff.
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and advisory committees is already placed there, thus enabling the forum to draw
on existing expertise and experiences.128 The Commission on Human Rights
suggested that the Permanent Forum shall apply the rules of procedures established
for subsidiary organs of the Council as applicable, and this proposal was adopted
by the ECOSOC  in July 2000.129 Although the establishment of a permanent forum
will not automatically signify that the Working Group will cease to exist, it will be
necessary to de limit their respective mandates in order to make their efforts
complementary and to prevent overlap.

130

The expectations with regard to the work and function of the newly established
Permanent Forum on Indigenous Issues are high. 'The Permanent Forum will break
new ground' was the reaction in the official press release of the ECOSOC.13'The
reaction from the side of the indigenous peoples was more reserved. 'Although the
[Council] resolution does not fully capture the aspirations of Indigenous Peoples, as
it is a compromised document reached between States themselves, we do feel that it
does approach the promise of a direct voice for indigenous peoples within the
United Nations system. We believe that the adoption of the Resolution reflects the
willingness of States to build a new partnership with Indigenous Peoples. ,132

9. CONCLUSIONS

The purpose of this Chapter was to describe and analyse the concept of
international jus standi in relation to minorities and indigenous peoples. After
international legal capacity and international legal subjectivity as described in
Chapters  3  and  4,  international jus standi is a third step towards full international
personality.

This Chapter was based on the following questions: do minorities and
indigenous peoples have competence to protect their own interests at the
international level, and, i f so, to what extent and in what form? If not, what are the
impediments for the attribution of such a right?

In general, the answer to the question of whether minorities and indigenous
peoples have jits standi is in the affirmative.  However, the extent of theirjits standi
largely depends on the form in which minorities and indigenous peoples present
themselves; as individuals, as groups, or as NGOs. In this respect, the conclusions

128  Daes, 1999, § 28.
129 Res. 2000/87.
130  Daes, 1999, § 36.
131 Press Release ECOSOC/5932,31  July 2000.
132 Joint Statement from Indigenous Peoples' Representatives present    at the ECOSOC

Substantive Session, July 2000, p. 2 http·//www.turtleisland.org/news/news-
humanrights.htm.
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of this Chapter are comparable to the conclusions of Chapter 4, which dealt with
the question of whether minorities and indigenous peoples are subjects of law.

The point of departure was a broad interpretation of jus standi, also including
semi-judicial and political means to file a claim or at least to be heard at the
international level. A strict judicial or positivistic interpretation of the concept of
internationaljus standi (see Kelsen) would have limited this study to such bodies as
the European Court of Human Rights and the International Court of Justice,
whereby the latter, according to Article 34 of the Statute of the ICJ, is accessible
only to States. All other institutions mentioned have a quasi-judicial or even
political character. The described institutions have in common that they provide a
mechanism which enables minorities and indigenous peoples to go beyond the
national level and to make their problems, often relating to the way they are treated
by their own State, known to international organs and the world community as
such. This publicity is important as it may generate legal and/or moral and/or
political and/or economic pressure on the governments in question and incline them
to improve the situation ofminorities and indigenous peoples.

The different forms ofjus standi range from strictly individual complaints under
the European Court of Human Rights and the Human Rights Committee to
participation by indigenous peoples in the UN Permanent Forum. Most existing
judicial and semi-judicial proceedings are based on human rights conventions and
are created to deal with individual complaints and to give individual, tailor-made
decisions. The requirement that the claimant must be a victim of the violation, or
have a clear, well established interest in the case, fits in a system which deals with
cases of human rights violations of individuals.

The notion of the 'victim' was developed to a large extent in the case  law of the
Human Rights Committee and the European Commission and Court of Human
Rights. In general, it can be concluded that, under both proceedings, a claim can
only be filed by the victim himself or herself, or by a related third party having
apparent links with the alleged victim. Further, the claims cannot refer to abstract,
potential, or future breaches ofthese human rights conventions.

In the  case of the violation of rights and fundamental freedoms of whole groups
of individuals, where the individual victim can hardly be traced or identified, this
'victim' requirement means an impediment to access to justice. Attempts to deal
with actions of groups within this individually oriented system have led to
confusing constructions as to the application of, for instance, Article 27 ICCPR. As
described in Chapter 4, this article, in fact, involves two actors: the individual who
is the legal entity possessing the rights in question, and the community, which is the
entity exercising these rights. In the Lubicon Lake Band case, the HRC had to deal
with the procedural consequences of this construction and ultimately decided that it
had no objection to collectively submitted communications.

Article 34 ofthe European Convention of Human Rights and the case  law of the
European Commission and the Court of Human Rights show that it is possible for
entities which have legal personality according to their national law, to have

211



Chapter V

standing before the Court. However, such entities - 'non-governmental
organisations' in the terminology of Article 34 - can bring an application only if
the victim of the measure complained of is the organisation as distinguished from
its members, as was the case with the Canea Catholic Church. 33

The way in which the requirement of being a victim has been elaborated in the
case  law of the Human Rights Committee and the European Commission and Court
of Human Rights does not leave much room for a disconnection of the subject of
the  rights in question,  i. e.,  of the victim  of the violation of these rights,  and  the
claimant of these rights. In the mentioned systems, the 'victim' requirement, the
prohibition of an actio popularis, and the individually oriented rights and
procedures are strongly linked and preclude a more independent procedural role for
representatives of groups of individuals, organisations, or groups 'as such'.
Minorities, since they and their rights have been brought under this individual
approach, as described in Chapter 4, are to a large extent 'captured' in ajus standi
based on the individual procedures.

However, the 'collective communication' of the Lubicon Lake Band and the

decision of the HRC could be interpreted as indicating a need for another kind of
procedure, viz., of a procedure where the person of the victim is detached from the
person of the claimant. In a certain way, this approach was already defended by
Lauterpacht in his theory that the existence of a right and the power to ascertain it
are different issues. Analogous to this idea, the bearer of a right, or the victim of a
violation of rights, does not need to be identical with the claimant. The possibility
to disconnect these two concepts was also mentioned by the PCIJ in the Peter
Pazmany University case, where it stated that 'the capacity to possess civil rights
does not necessarily imply the capacity to exercise those rights oneself. 134

The disconnection of the concept of legal subjectivity and /us Mandi also
permits a distinction between the person of the victim and the person of the
claimant. This enables a development of the claimant as a separate entity and
generates possibilities to deal with human rights situations of larger groups, in
which it is impossible to identify all individual victims. In the framework of the
Inter-American Commission of Human Rights, the UN, and the OSCE, this
approach has been applied in practice.

133   By way of illustration, see the possibility for collective actions as created in the Dutch Civil
Code, Article 3:305a (1): 'A foundation or association with full legal capacity can institute
an action intended to protect similar interests of other persons to the extent that it represents
these interests pursuant to its articles of association'. and in Article 3:305b ( 1 ): 'A legal
person as referred to in Article 1 of Book 2 can institute an action intended to protect the
interests of other persons to the extent that it has been entrusted with representing these
interests.' For a detailed description and an analysis of collective actions in civil law, see
Frenk, N., Kollektieve akties in het privaatrecht, Kluwer, Deventer, 1994,

134  Peter Pdzmdin, Universio·, PCIJ, Ser. MB, No. 61,1933, p. 231.
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As far as ajus standi of indigenous peoples is concerned, the developments go
even further. Partly due to a history of some of them as once sovereign entities,135
and the subsequent 'moral imperative to undo the wrongs done', partly due to their
present degree of organisation, indigenous peoples seem to reemerge as entities, at
least on the international political plane.

However, this relatively strong position of indigenous peoples as entities has not
(yet) taken a legal form. Actually, the developments concerning the UN Permanent
Forum show a new direction in conflict prevention and resolution. The purpose of
this Forum is not the establishment of a confrontation forum, but of a co-operation
mechanism. The development ofthis Permanent Forum and the function indigenous
peoples will ultimately have within this Forum confirm this aim of cooperation and
indicate the role indigenous peoples as an entity can play.

Is there ajus standi for minorities and indigenous peoples as such? Yes, but it is
a jus standi before quasi-judicial and political organs, rather than strict judicial
organs. It must be noted, though, that the most juridical types ofjus standi - i.e.,
the individual claims procedures - are not necessarily the most effective ways to
bring problems of minorities and indigenous peoples to the attention of the
international community. Especially the work of the High Commissioner on
National Minorities in the framework of the OSCE, and, in the case of indigenous
peoples, the establishment of the Permanent Forum, are examples which show that
the protection of minorities and indigenous peoples can also take place by political
means, rather than by judicial standing before an international court alone.

135  By way of illustration, this once sovereign status of indigenous peoples follows from, for
instance, Article  1  of the (much disputed) Treaty of Waitangi  ( 1840) wherein 'the Chiefs of
the Confederation of the United Tribes of New Zealand and the separate and independent
Chiefs who have not become members of the Confederation cede to Her Majesty the Queen
of England absolutely and without reservation all the rights and powers of Sovereignty
which the said Confederation or Individual Chiefs respectively exercise or possess, or may
be supposed to exercise or to possess over their respective Territories as the sole sovereigns
thereof'. On this Article  1  and on Maori sovereignty, see Orange, C., The Treaty of Ifaitangi,
Bridget Williams Books, Wellington, 1996, pp. 28-31,40 and 258.
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CHAPTER VI
MINORITIES, INDIGENOUS PEOPLES,
AND INTERNATIONAL PERSONALITY:

CONCLUSIONS

1. INTRODUCTION

As mentioned in Chapter 2, Liechtenstein used to be an example of an entity whose
international status and personality faded away and whose international capacities
were taken up by Switzerland, another entity with international personality. The
process of 'domestication' of indigenous peoples' issues, as described by Martinez
in his study Human Rights of Indigenous Peoples, Study on Treaties, Agreements
and Other Constructive Arrangements Between States and Indigenous
Populations,  resulted in a disappearance of indigenous peoples as an entity with a
status in international law. In the present study the reverse process has been
described and analysed: the_ development of legally nonyyifti -mtities   into
entities with international-pirson- jIG. ie-line-of-reasoning presented here was -- -
basEd-on two suppositions.

First, that the implementation and protection of minorities' rights and
indigenous peoples' rights cannot be entrusted exclusively to States and that,
therefore, external supervisory mechanisms are needed. Apart from existing
supervisory mechanisms in most international instruments, also specific complaints
procedures and fora should be developed which allow the victims of violations of
the rights of minorities and indigenous peoples to be heard on an international
level. Such procedures and fora have the function of an 'outlet'  for the problems of
minorities and indigenous peoples with their State.

The second idea underlying this study was that there must be a link between
factual and legal existence of entities participating in the international area. In other
words, actors in international law are not isolated abstract legal constructions, but
are linked with other realities, such as a political or social reality. On the one hand,
a factually existing entity needs legal existence; the lack of an international legal
status makes international legal (self-)protection impossible and this may, in the
end, affect the factual existence of an entity. On the other hand, a legal entity
cannot exist in vacuo, but must somehow be linked with a factual existence.

1 Martinez, 1999; IWGIA Document 84,1997.
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2. INTERNATIONAL PERSONALITY

The purpose of this study was to determine the position in international law of
minorities and indigenous peoples. Therefore, a framework was developed, based
on the concept of 'international personality' as formulated by the International
Court of Justice  in the Reparation for Injuries case.2 Three elements - international
legal capacity, international legal subjectivity, and international jus standi -
together constituting the 'international person', were analysed separately and
applied to the cases of minorities and indigenous peoples. The three elements were
seen as three stages in a process which ultimately leads to international personality.

Since the 1CJ did not explain the exact meaning of, nor the relation between, the
three elements constituting the 'international person', the definition of the ICJ  has
been used as a stepping stone for further study. In this study, not only international
legal theory and practice but also social facts and international political
considerations cpncerning minorities and indigenous peoples have been taken into
account.

The l cial-element of international personality is reflected by the concept of
international legal capacity, which constitutes a link between the social reality of
the existence of minorities and indigenous peoples, on the one hand, and
international law, on the other. As described in Chapters 2 and 3, legal capacity can
be seen as-a<ke' to international rights and duties.

The  ical:blement of international personality was present in the concept of
international-IEgal subjectivity as discussed in Chapters 2 and 4. This concept forms
the link between, a reality where intergational political considerations play an
important role, on the-one hand, and international law, on the other.

Of the three elements of international personality, the third element,
international jus standi, as dealt with in Chapters 2 and 5, is the most functional
element, especially from the point of view of minorities and indigenous peoples, as
it refers to standing before judicial and quasi-judicial courts and committees on the
international level. The element of jus standi is also the element closest to
international law. Jus standi does not directly link a social or political reality with
international law in the way international legal capacity and legal subjectivity do,
but it is a legal concept in itsel f. Notwithstanding this juridical dimension, a certain
link with a political and social reality cannot be denied:jus standi is also a 'right'
0'us) and therefore, like other rights, it depends on the will of the relevant legal
order to attribute such a right to, for instance, minorities and indigenous peoples.
Further, jus standi also refers to a  'competence'  - or,  in the wording of the ICJ, to
'the capacity to maintain its rights by bringing international claims' - and-liFIhis
way-contains a link with the int 1«c acity of an entity to bring an internation*l
claim.

1       Reparationfor  Injuries.\Cl Rep.,1949, p. 174ff.
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By naming only three elements of international personality, the 1CJ has defined
international personality in a minimalist way. International personality can take a
much more complex form. States as international persons, for instance, are not only
subjects of international law with internationaljus standi, but they also have, inter

alia, the capacity to draft and conclude treaties and to create and participate in
international and supranational organisations. This study, however, has dealt with
international personality as consisting of its three, most essential, requirements.
Only the road towards international personality has been described and analysed,
because this is the place where (re)emerging actors on the international stage can be
found.

The reason to introduce the concept of the international person as a theoretical
framework in this study was that this concept, consisting of three elements, each
with its own characteristics, constitutes a scale and provides the criteria which were
needed to determine the place of (re)emerging entities, such as minorities and   i  %
indigenous peoples,_in relation to established international persons like States.

The determination of the-pFkffiBn of minorities and indigenous peoples in a
process which ultimately leads to international personality can serve several
purposes. From an academic point of view, it is interesting to see what the
developments in the last decade of the 208 century  in the field of the protection of
minorities and indigenous peoples have resulted in as far as their legal status is
concerned. Further. this study might contribute to a better understanding of the way
international law develops. In this context, the conflicting roles of States - as, on
the one hand, the main creator and protector and, on the other hand, the main
violator of human rights and rights of minorities and indigenous peoples - become
apparent. Finally, for minorities and indigenous peoples themselves, the
determination of their legal identity in relation to the concept of international
personality defines _their positionin-relation to their own State, to other actor  ill-thi
international realm, and to international judicial, semi-judicial,  nd political organs.
'rliF36iermination of their position on this scale sheds some light on the possibility
of, and the impediments to, their further development into entities with
international personality.

This Chapter will discuss the following questions. First, what is the actual place
of minorities and indigenous peoples on the scale as developed on the basis of the
definition of international personality of the ICJ, and to what extent are minorities
and indigenous peoples themselves able to defend their rights? Second, what
remains of the theoretical framework, based on the definition of the ICJ, after the
cases of minorities and indigenous peoples have been applied to it? Finally, how
can the divergence between minorities and indigenous peoples be explained?
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3.  MINORITIES 4AS SUCH': INTERNATIONAL LEGAL CAPACITY

As described in Chapter 3, there are several steps between the existence of a will of
minorities and the emergence of an intermediary structure aiming at the realisation
of this will. First, individual human beings have to identify themselves with a
group. The unity of the group consists of a sentiment of solidarity between
members of the group. Second, the members of the group must be aware of the
value of their common characteristics or interests, which, in the case of minorities
and indigenous peoples, is the protection and preservation for future generations of
their culture and identity, and especially in the case of indigenous peoples, of their
habitat. Third, there needs to be a degree of organisation, in a very broad sense, in
order to enable the preservation and development of a common culture, identity,
and habitat. Until this third step, the developments are inherent to the existence of
any group and take place independently of the presence of external actors or
factors. However, often a minority culture must be protected against external
factors and actors. In that case, the protection and preservation of culture depends
on the external representation of these interests. This is the fourth step: in order to
protect these interests, a form of - internally accepted - representation of interests

of the-grotlf is needed. Finally, the fifth step is an external political acceptance or
, recognitignpf the representatives.

--1-was concluded in Chapter 3 that, so far, many minorities have developed as
far as the fourth step. This means that they have internally accepted organisations
and representatives which are able to represent their interests. As far as the external

. political acceptance of those organisations and representatives is concerned, States
-         have not (yet) accepted them as equal partners for discussion in international fora.

In Chapter 4, many different approaches in international law towards minorities
were described: a direct individual approach, an indirect or semi-direct approach,
an approach which protects their culture and, finally, in some international
instruments, a 'mosaic' of all these different approaches. It appeared that these
approaches have in common their aim to protect minorities or their culture, but that
they do_not-confer rights and duties on minorities 'as guEW-. -

The strong inilividual approach of minorities by th&infernational legal order -
which is also reflected in the different working definitions of 'minority' - was
justified, inter  al®.- by 8,tl gAl argument: rights cannot be attached   to an enjit>i -

.      which daes. not'lei isOn(legal kerns. This raises the problem  of what camefirst:
\ legal existente or rights?'®Wi ]ation existence - legal subjectivity - is not

5       simply a.questionoffavt-or-law,-bulintheend of intemaio»1-IlgliIiCS[WiII.When
- comparing Chapters 3 and 4, the divergence between the factual and legal existence

of minorities becomes apparent. As described in Chapter.3,  wherefack 

 

existsnotand.its development into an entity with legal dapacity largely dependion
thoentity itsel/, the legal existence of an entity, as described in Chapter 4, depends
on the will of the legal order in question to accept such an entity which bears rights

9
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and duties. This means that, as long as the international legal order does not confer  ,  1
rights and duties on minorities 'as such', there will be no subject of international     
law called 'a minority'. As said, minorities themselves are able develop unto the
fourth step to legal capacity. Further, they can lobby and wait for political and,    
subsequently, legal recognition. Such is the present situation.

As far as the status of minorities in international law is concerned. it can be
concluded that minorities have the potential to have legal capacity and, as a
consequence, could be bearers off.fhts and duties. Theargumellt of a lacking legal- -
existence is untenable, as the legal existence of minorities only-dEpen-dro-n-the
attributioil by the international legal order of rights and obligations upon minorities
as such.

However, in general, a link of minorities with an individual approach is
considered more feasible. One advantage of this approach is that it fits in the
general philosophy and practice of the protection of human rights. Most treaties,
procedures, and implementation mechanisms, as described in Chapter 5, are
adjusted to the individual as a subject of rights and duties. These facts, and other
historical, philosophical, and political arguments  make the existing link between
minorities and the individual approach irreversible. Moreover, the existence of
many different alternatives to a collective approach to minorities makes a
development of minorities 'as such' into entities with legal capacity and,
subsequently, into subjects of international law, problematic, and to some extent,
even improbable.

4.  INDIVIDUALS BELONGING TO A MINORITY: THE LINK BETWEEN
INTERNATIONAL LEGAL SUBJECTIVITY AND INTERNATIONAL JUS
STANDI

The concept of international personality functions as an umbrella, covering and at
the same time establishing the interrelation between its three constituent concepts:
international legal capacity, international legal subjectivity, and international jus
standi. Further, it establishes the place of internationaljus standi, not only in the
context of the other two concepts, but also in relation to the concept of international
personality itself.

3    Capotorti mentioned. inter alia. the fact that granting rights to minorities and thus endowing
them with legal status might increase the danger of friction between them and the State, in so
far as the minority group, as an entity, would seem to be invested with authority to represent
the interests of a particular community vis-a-vis the State representing the interests of the
entire population. Moreover, the freedom of each individual member of a minority to choose
between voluntary assimilation with the majority and the presentation of his own distinctive
characteristics might be disregarded by the organs of the entity formed by the minority
group, in its concern to preserve the unity and strength of the group (Capotorti, 1991,
§§ 207-209). See Chapter 4.
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As concluded above, minorities" are 'captured' by the international legal status
of the individual, and as 'individuals belonging to a minority' they have access to,
and enjoy the protection of, international judicial and semi-judicial bodies.
However, the rules of procedure of these bodies are challenged when individuals
belonging to a minority lodge a collective communication relating to mass human
rights violations by their State.

In general, the European Court and the (former) European Commission of
Human Rights as well as the UN Human Rights Committee show a rather strict
approach to this issue: claims not filed by the victim or its relative, are inadmissible
and an actio popularis does not exist in the rules of procedure of these instances.
Where the European Convention on Human Rights allows communications of non-
governmental organisations, these are restricted by the same requirement: where a
non-governmental organisation cannot itself claim to be a victim, it cannot
introduce an application concerning an alleged human rights violation affecting its
members.

Persons belonging to minorities and indigenous peoples are often not able to
lodge a complaint themselves, as a consequence of physical or mental constraint or
lack of knowledge of their rights and the possible procedures, and depend  on a third
party to formulate and lodge a complaint on their behalf. However, the victim
requirement, as adopted in most judicial and semi-judicial procedures, makes
claims by representatives and non-governmental organisations, acting on behalf of
(members of) minorities or indigenous peoples, but not being victim themselves,
inadmissible.

The Human Rights Committee was confronted with a collective communication
in the Lubicon Lake Bancf case and decided to allow 'communications to be

collectively submitted'. In this case, not a new entity with legal capacity was
created, but the already existing legal capacity of the individual was used. Although
this case can be interpreted as constituting a small opening for claims of groups of
individuals, it does not mean that the Human Rights Committee has abandoned the
victim-requirement as formulated in Article 1 of the Optional Protocol.

However, there are judicial and semi-judicial bodies who have not incorporated
the victim requirement in their rules of procedure. As mentioned in Chapter 5, the
access to the Inter-American Commission on Human Rights is not restricted by a
victim requirement,6 this Commission receives claims from individuals and
different kinds of organisations acting on behalf of, mostly, the Indians in the
Americas. As described, after the Inter-American Commission on Human Rights
had dealt with the cases of the Yanomami, the Achif, and the Guahibo, there was

4   As far as indigenous peoples are concerned, sometimes they accept to be referred to, and
treated as, minorities. See section 8 of the present Chapter.

5      HRC Communication No. 167/1984.
6     See Articles 44-46 ACHR and Article 26 Regulations ofthe lACHR.
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some doubt whether a judicial instance is the appropriate way to deal with such
complex cases. Nonetheless, Davis wrote:

This is not to say that indigenous peoples and their collaborators should abandon
these intergovernmental human rights bodies as a source of recognition and
protection for their land and other rights. To the contrary, indigenous peoples have as
much right to be the subject of international law as any other category of social
person or human group, such as political prisoners, journalists, labour leaders,
professors, women and children, other ethnic and cultural minorities and nation-
states. The idea of indigenous peoples as a proper subject of international law has a
long lineage dating back to the great sixteenth-century theological debates in Spain;
today this idea poses a challenge in terms of responsiveness of modern
intergovernmental institutions, such as the UN Human Rights Commission and the
IACHR.7

Other examples of legal systems in which the traditional link between the victim
and the claimant is disconnected  are,  on the national level, Articles 3:305a  and
305b of the Dutch Civil Code,8 and, on the international level, the Additional
Protocol' to the European Social Charter  of 1961 which provides  for a system  of
collective complaints for national and international non-governmental
organisations. In this system, complaints alleging unsatisfactory application of the
Charter by the States Parties to it can be submitted by representative national and
international organisations of employers and trade unions and by other international
non-governmental organisations which have consultative status with the Council of
Europe. In both cases the incorporation of a collective claims procedures was
motivated by an improvement  of the effective enforcement of rights.

These examples demonstrate that, as Lauterpacht defended, a disconnection of
the victim and the claimant in judicial proceedings is possible and that it is even
feasible for an effective protection of rights. Moreover, it shows that the claimant
can have the form of a composite entity. However, the procedures mentioned, for
instance those related to the Inter-American Commission on Human Rights, remain
an exception in international human rights law where most instances still hold on to
the link between the victim and the claimant.

In essence, the view of most international judicial and semi-judicial bodies that
a person without interest in the case cannot be a claimant, does not differ much
from the positivist view that a right without a remedy is not a right, or, more
precisely, Kelsen's view that 'in the absence of any provisions in the treaty
conferring a procedural capacity upon individuals - endowing individuals with the

7    Davis, 1988, pp. 63-64.
8    Kamerstukken Ii, 22486, nr. 3 MvT, 9 2. See Frenk, 1994, p. 106.
9     ETS No. 158, Additional Protocol to the European Social Charter Providing for a System of

Collective Complaints, Strasbourg, 9 November 1995, entered into force on  1  July  1998.
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"faculty of independent action to enforce these rights" - they are not the subjects of
international rights'.'0

Summarising, the actual situation is that individuals belonging to a minority or
indigenous group can themselves bring a claim before several international judicial
or semi-judicial instances and that minority groups and indigenous peoples which
are organised in a non-governments organisation can lodge a complaint before the
European Court of Human Rights, under the condition that these non-governmental
organisations themselves are victims of violations.

However, in between these two possibilities, there is a range of gross violations
of minority and indigenous peoples' rights which cannot be brought before a
judicial or semi-judicial organ. First, as mentioned above, individuals belonging to
a minority group or indigenous people are often unable, due to physical or political
circumstances, to bring a claim themselves, in which case an external person,
organisation, or other entity with legal capacity should be able to bring a claim on
their behalf. Second, minority groups and indigenous peoples often face large-scale
violations of the rights of their members, in which case the strict link between
victim and claimant cannot be maintained and a representative of the victims
should be able to speak on their behalf. Third, individuals belonging to a minority
group or indigenous people are often victims of discrimination and violations of
their rights because of their belonging to a minority group or indigenous people. In
such cases, organisations representing the minority group or indigenous people 'as
such' should be able to speak and act before judicial or semi-judicial organs on
behalf ofthe group.

In all these cases an international procedure where the person of the victim and
the claimant are disconnected would render their protection more effective and
efficient as it would enable minorities and indigenous peoples to participate in
international fora as subjects of international law, thus as bearers of international
rights and obligations. This would not only mean a juridical recognition of a
practice which already exists on the international political level within the
framework of the UN Working Group on Indigenous Populations and the Working
Group on Minorities, but it would also create some clarity concerning the status of
minorities and indigenous peoples in relation to other actors in the international
area and especially in relation to international law.

5. INDIGENOUS PEOPLES: THE MEANING OF INTERNATIONAL JUS STANDI
FOR INTERNATIONAL PERSONALITY

As described in Chapter 3, the development of minority groups and indigenous
groups as entities with a factual existence to entities with legal capacity is similar as
far as the fourth step to legal capacity. However, in the fifth step, of_e«ma_1

10   Kelsen, 1966, p 234. See also Verzijl 1969, p. 3
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P91itical recognition of minorities' and indigenous peoples' representatives, the
position of minorities and„indigenous pgepIER-starts to differ; wge representatives
of minority groups (stilly.,lack' such recognition, many indigenous representatives
enjoy some recognition in international political fora. However, this recognition is
not unproblematic. In some cases, the way these representatives are chosen
conflicts with international ideas and ideals concerning democracy and internal
election of representatives.

The way in which minorities and indigenous peoples are defined is connected
with the way they are conceptualised by the intepational al order. In contrast to
minorities, indigenous peoples have been defined 'as sucle'by Martinez Cobo. The
collective approach in the definition of indigenous-pe6Bles, corresponds with the
attribution of collective rights in the Draft Declaration and in ILO Convention
No. 169.

On the basis of Chapters 3 and 4 it can be concluded, as far as indigenous
peoples are concerned, that they have international legal capacity and that they are
bearers of international rights and duties. However, there are also historical
arguments which  lead  to  this  conclusion: as mentioned in Chapter  1,  in the  1 9
century, during the first encounters between indigenous peoples and other
civilisations, there was a trend to treat indigenous peoples as subjects of
international law. Indigenous peoples were treated as sovereign entities which were
able to conclude treaties. However,   due   to a process of 'domestication'"   of
indigenous issues, in which relations of States with indigenous peoples were
perceived as matters of purely internarjurisdiction,12 indigenous peoples, especially
in the Americas, Australia and New-Zealand, gradually lost the legal status they
originally possessed in international law.13 According to Martinez, these entities
have, although _ynrecognised  by some members  of the international community,
'continued to exercise their attributes as subjects of international law and in doing
so may entertain relations  with all -oilier- idierested international subjects'.14

11 Martinez described the process of domestication as 'the gradual transferal of the relations
with indigenous nations from the realm of international law and diplomacy to that of
municipal law'. Martinez, 1996, § 12.

12    Burger and Hunt, 1994, pp 421-422.
13  E/CN.4/Sub.2/1992/32. § 166. In contrast to North America, Australia, and New Zealand,

where a white settler population has gradually taken over from indigenous peoples, present-
day African States are governed by their indigenous inhabitants. This is also the case in Asia;
all States in the region are ruled by autochthonous governments as a result of the
decolonisation process and the struggle for national liberation. This, of course, does not
preclude the existence of a number of minorities or indigenous peoples in the multinational
States of the region. See Discrimination against Indigenous Peoples. Study on Treaties.
Agreements and Other Constructive Arrangements between States and Indigenous
Populations. Second Progress Report Submitted by Mr. Miguel Alfonso Martinez, Special
Rapporteur, E/CN.4/Sub.2/1995/2 ,§§  128-129.

14   Martinez. 1999, § 286.
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Martinez motivated this conclusion by stating that the process of domestication has
taken place under pressure and military force and that the treaties in which the
ancestors relinquished their lands were based either on the existence of invalid
consent obtained by coercion, fraud and/or induced error as to the object and
purpose of the compact, or on their ancestors' total  lack of knowledge of the very
existence of such stipulations.IS Placed in the context of the present study, this
means that, notwithstanding a process of domestication and a lack of recognition,
the legal capacity and international subjectivity of indigenous peoples has remained
in tact.

For indigenous peoples, the main obstacle on their road to international
personality  lies  at the level  of an international judicial.fits standi. However,  the
political activities of indigenous peoples and the developments concerning the UN
Permanent Forum put into perspective the  importance of a judicialjus standi for the
attainment oflks $-tatus of'international person'. Notwithstanding the fact that they
lack international Jits standi in the strict juridical sense, indigenous peoples can be
seen as actors in the international realm through their participation in political
international fora.

6.  THE DEFINITION OF INTERNATIONAL PERSONALITY BY THE ICJ

The actual developments concerning minorities and indigenous peoples and the
international legal theory concerning international personality influence each other
mutually.

On the one hand, as described in this study, the developments concerning the
protection of minorities and indigenous peoples are confined by international legal

-theory concerning the question of who or what constitutes an 'international person'.
The protection of minorities is attached to the protection of the individuall a
recognised entity in international law, and claims of indigenous peoples do not fit
the rules ofprocedure ofmost international instances.

On the other hand, the developments concerning the protection of minorities and
' indigenous peoples constitute a challenge to the legal practice and doctrine

regarding the concept   of
' international personality'   and its composing elements,

i. e., 'legal capacity', 'legal subjectivity', and yus standi: It appeared that the
definition of international personality, as formulated by the international Court of
Justice, can only be applied to the case of emerging entities like minorities and
indigenous peoples, when, first, as described above in section 4, the concepts of
'subject of international law' and 'international jus Mandi are seen as separate
elements of international personality. Although the International Court of Justice
did not give an explanation of the way the composing elements of international
personality are interrelated, often a strict link between legal subjectivity andjus

15   Martinez. 1999, § 266.
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standi is maintained in the rules of procedure and the case law of different judicial
and semi-judicial bodies. Second, international jus standi must be interpreted in a
broad sense, thus including semi-judicial and political fora where a conflict of
minorities and indigenous peoples with their State can be considered on the  
international level.

Without these nuances, it must be concluded that the current developments
concerning the protection of minorities and indigenous peoples do not correspond
with the definition of international personality. This would not only mean that these

entifies will never achieve a status in international law, but also that international
legal docirine will diverge increasingly from a strong social and political reality
regarding the organisation and participation of minority groups and indigenous
peoples. It is impossible to adjust this reality to legal doctrine. It seems preferrable
to adjust the legal doctrine to this reality; after all, this is only a matter of a broader

interpretation of the Court's definition.

7. FURTHER PERSPECTIVES

For minorities and indigenous peoples, the road to il»mational personality appears
to be long and blocked by many obstacles. Thid road began with an uncedain-
definition of minorities and indigenous peoples. Then, several internal difficulties
and dilemmas had to be overcome in order to acquire the capacity tellear rights and
duties. The next obstacle was the acquisition of the quality of 'subject of   
intemational_lgw', which appeared to be an uncellain step, as it depended on the    ,

·311_of 3 195, being   the main actors   in -the international legal order.   So   far,
minorities have failed to achieve this status. The status of 'subject of law' was, to
some extent, attained by indigenous peoples. According to most States and
international judicial bodies, however, the next step of international jus standi
remains problematic.

On the basis of these conclusions, several observations can be made with regard
to a further development of minorities and indigenous peoples as entities on the
international level. Not only judicial and semi-judicial courts and committees, but
also political fora play an important role in the protection of minorities and
indigenous peoples. As far as the existing international judicial bodies are
concerned, they are accessible to minorities and indigenous peoples as far as they
present themselves as individuals belonging to minority or indigenous groups.
However, most judicial instances do not sustain actions as far as further protection
of special  rights  and jus standi for minority and indigenous groups as such are
concerned. The limited spectrum of individual rights protection mechanisms forces
minority and indigenous groups to resort to more political means of self-protection.

Once the example was set by the Working Group on Indigenous Populations,
the Permanent Forum on Indigenous Issues, and the Working Group on Minorities,
it is probable that participation of minorities and indigenous peoples in
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international political fora will increase in the future. However, the question is how

 1111 ,·itnitcea  e , 13.t;1: ;Ztnet t  Snh dh,  15 6;'J,ZAZZ,t,ZZ
1  and semi-judicial bodies be considered as useful bodies   with a limited

jurisdiction/competence, which are, unfortunately, unable to keep pace with the
developments in the international political fora, like the Permanent Forum on
Indigenous Issues? Or should these two completely different international
monitoring mechanisms, the (semi-)judicial and the political mechanisms, be seen
as complementary? There is some truth in all three scenarios, but, for the near
future, the latter possibility of two different but complementary monitoring
mechanisms is not unrealistic. On the one hand, there will be (semi-)judicial
mechanisms for individual victims and with juridical answers to problems of
individuals belonging to a minority or indigenous group. On the other hand, there
will be international political fora where large groups represented  by_ thfir,  not
always democratically chosen, representatives can make their problems known to

1      the international community, discuss issues affecting their culture, and participate
in the drafting of declarations and, who knows, in the future, of treaties.  It is in this
way that the two types of monitoring mechanisms, the (semi-)juridical and political
ones, can meet again.

8.  THE DIVERGENCE BETWEEN MINORITIES AND INDIGENOUS PEOPLES

Finally, some short remarks  will  be  made  on a recurring theme  in this study,  viz.,
the distinction and divergence between minorities and indigenous peoples.

The attitude of indigenous peoples themselves towards the question of whether
they are minorities or not is ambivalent.16 On the one hand, they accept the
protection of Article 27 of the International Covenant on Civil and Political Rights
which applies to individuals belonging to a minority and corresponds to standing
before the Human Rights Committee as individuals belonging to a minority. On the
other hand, as far as participation in the UN Permanent Forum on Indigenous Issues
is concerned, this is clearly a Forum for indigenous peoples and not for minorities.

However, experts on minorities' and indigenous peoples' rights and issues are
less hesitant. Although it has appeared to be very difficult to formulate a definition
of 'minorities' and 'indigenous peoples' that is acceptable to all parties, or even to
give a clear-cut distinction between these two categories, experts do see minorities
and indigenous peoples as different categories. Daes, for instance, formulated the
following 'ideal types'  of each group:

16      Not only the indigenous peoples themselves, but, according to Martinez. also the activities o f
different UN Bodies and Special Rapporteurs on specific subjects or countries have served to
create confusion regarding certain key questions relating to this minority/indigenous people
(nation) dichotomy. Martinez. 1995, § 6Off.
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An 'indigenous people' is a group that is aboriginal (autochthonous) to the territory
where it resides today and chooses to perpetuate a distinct cultural identity and
distinct collective social and political organisation within the territory. The ideal type
of a 'minority' is a group that has experienced exclusion or discrimination by the
State or its citizens because of its ethnic, national, racial, religious or linguistic
characteristics or ancestry.

17

Also Martinez sees indigenous peoples and minorities as different categories:

Indigenous peoples, although they may constitute numerical minorities in a number
of countries in which they now live, are not 'minorities' in accordance with United
Nations usage and for purposes of possible practical action on the part of the
Organization. By the same token, ethnic and/or national minorities are not to be
considered 'indigenous peoples' in the United Nations context. 18

These views correspond with the fact that, and the way in which, the international
legal position of indigenous peoples and minorities differs. So far, several causes
for this divergence have been suggested. A plausible explanation is, as Eide pointed
out, the fact that 'the approach to the drafting of minority rights has been
influenced mainly by European experience and that it therefore is profoundly
Eurocentric, whereas the drafting of indigenous rights has been influenced mainly
by developments in the Americas and in the Pacific region and therefore is
America-centric'.19

Further, the fact has been mentioned that indigenous peoples consider
themselves to be the historical successors of the peoples and nations that existed on
their territories before the coming ofthe invaders of these territories.20 This leads to
different claims of indigenous peoples and minorities: the most essential rights for
indigenous peoples are rights concerning their ancestral lands.

Also the way in which and the extent to which minorities and indigenous
peoples are organised and represented by their leaders and different NGOs on the
national and international level play a role. Or, as Eide has observed,

persons belonging to minorities often have several identities and participate actively
in the common domain. Indigenous groups, on the other hand, tend to consolidate and
strengthen the separateness of these peoples from other groups in society. The

17     A. Efule & E-I. Daes, Prevention of Discrimination against and the Protection of Minorities.
Working Paper on the Relationship and Distinction Between the Rights of Persons Belonging
to  Minorities and those of Indigenous Peoples, E/CN.4/Sub.2/2000/10, §§ 47-49.

18   Martinez, 1999, § 76; 1995. § 116.
19   Eide & Daes, 2000, § 25.
20   Martinez, 1995, § 98.
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underlying assumption is that persons belonging to indigenous peoples have a
predominantly indigenous identity and participate less in the common domain. 21

However. probably the most compelling cause of the difference between the
position of minorities and indigenous peoples in international law lies in, as
Martinez named it, an 'ethical imperative', felt by the international community, 'to
undo the wrongs done, both spiritually and materially, to the indigenous peoples'.
According to Martinez, humanity has contracted a debt with indigenous peoples
because of the historical misdeeds against them.22

The divergence in approach and protection ofminorities and indigenous peoples
is a self-reinforcing process. Essentially, as concluded above, minorities have
poteritiol legal capacity, which means that minorities, like indigenous peoples,
could jbe approached as an entity. Indigenous peoples, though, are in an
advantageous position through the fact that their social, economic, cultural, and
political institutions are part of their long culture and even identity as a group
whereas, for minorities, their organisations and institutions primarily fulfil a
functional role,  in the sense that they contribute to the preservation of their culture,
but do not constitute their culture and identity.

This difference and the 'debt which  lumanity has contracted with indigenous
peoples' might  also  be the cause of (th                Lacce taoce _Qf__indigenous
representatives  aLthL.intemat npj_ level,f This acceptance enables indigenous
peoples, through their rg,resentatives, to influence and participate in discussions on
issues affecting them, such as the formulation and recognition of collective rights.
In this way, they can strengthen their position in international law and, in the end,
develop into international persons.

It can be concluded that. in theory, this process could also take place as far as
minorities are concerned. In this respect, however, the influence of the will of
sovereign States in international area should not be underestimated. Sovereign
States still form a strong doorkeeper to developments which, as a consequence of
their 'double role', they do not consider desirable. Indigenous peoples have
managed to elude the will of sovereign States and actually develop in the direction
of a Reparate status in international law. However, the situation of minorities can
still be coii-pared to the situation of the  'man  from the country' in Kafka's parable,
as quoted at the beginning of this study, a situation which requires a great deal of
patience, but is not completely hopeless.23

21   Fide & Daes, 2000, § 23
22   Martinez, 1999. § 255.
23   Franz Kafka. Vor dem Gesetz. 1934; see Chapter 1.
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Can the protection ofminorities and indigenous peoples be entrusted exclusively to
sovereign States? From the fact that these same States are often the main violators
of minority and indigenous peoples' rights, it follows that the answer to this
question is negative. This problem could be avoided if minorities and indigenous
peoples themselves were able to defend their rights on the international level.
However, this evokes the question of whether their position under international  law
enables them to do so.

Based on the concept of 'international personality' as formulated by the
International Court of Justice in the Reparation for Injuries Sliffered in the Service
of the United Nations case,'    and    as    further    developed    in    legal    theory    and
international practice, a framework can be developed to analyse and establish the
position of minorities and indigenous peoples under international law. The concept
of international personality consists of three elements: international legal capacity,
international legal subjectivity, and international jus standi. These three elements
can be interpreted as three stages in a process which ultimately leads to
international personality.

International legal capacity stands for the 'internal' capacity of an entity to
possess international rights and duties. This capacity originates in characteristics of
the entity itself: its degree of autonomy and its will to exist, and to preserve this

existence, as a separate entity. For the expression of its will and the maintenance of
external relations with other entities, a composite entity needs a certain degree of
organisation and organs, which constitute its 'face' and 'voice'. The juridical
acceptance or recognition of an entity by the outside world is not essential for its
factual existence or legal capacity, although it facilitates its existence in relation to
other entities. International legal capacity is the legal foundation, which helps to
bridge the gap between a social reality and international law and politics.

Being a subject of international law depends on an external element: the
endowment of an entity with international rights and/or duties and its recognition
by the legal order. In a certain way, this concept links international politics with
international law. In contrast to legal capacity, juridical acceptance or recognition
by other entities is crucial to the emergence of a new subject of law. In fact,
becoming a subject of a legal order is the attribution of rights or duties to an entity
and, thus, its recognition as a subject of that order. However, the legal order is

1 ICJ Rep. 1949. p. 179.
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limited in the attribution of rights and duties to entities by one aspect: the capacity
of an entity to bear rights and duties. Legal capacity is the 'key' to legal
subjectivity. In this way, the two concepts are linked.

The third element of international personality is the right to bring a claim on the
international level, international jus standi. Jus standi is not only a matter of legal
capacity,  but also of legal subjectivity, in other words, of the discretion of the legal
order in question to confer such a right upon individuals or groups.

The introduction of the concept of the international person as a theoretical
framework is necessary since this concept, consisting of three elements each with
its own characteristics, constitutes a scale and provides the criteria which are
needed for the determination of the place of (re)emerging entities, such as
minorities and indigenous peoples, in relation to established international persons
like States.

When the element of international legal capacity with all its composing
elements is applied to minorities and indigenous peoples, it turns out that there
exists a discrepancy between the factual and legal existence of minorities and
indigenous peoples. Therefore, it is necessary, first, to define the factual existence
of minorities and indigenous peoples and, second, to determine the possible legal
implications ofthis factual existence.

In order to determine the constituent elements of the factual existence of
minorities and indigenous peoples, it was necessary to explore the objective and
subjective elements, as mentioned in the definitions of the term 'community' as
formulated by the Permanent Court of International Justice, of the term 'minority'
as formulated by Capotorti. Desch6nes and Eide, and of the term 'indigenous
peoples' as formulted by Martinez Cobo. From these definitions, the following
minimalist definition of a minority can be deduced: A minority group is a group of
individuals realising that they share characteristics which distinguish them from the
rest of the population, and wishing to preserve these characteristics. The main
differences between minorities and indigenous peoples is that the latter can be
characterised as living in a common historical continuity on their land.

The transformation of minorities and indigenous peoples from factually existing
groups into groups with legal capacity involves several steps. First, individual
human beings have to identify themselves with a group. Second, the members of
the group must be aware of the value of their common characteristics or interests,
which, as far as minorities and indigenous peoples are concerned, is the protection
and preservation for future generations of their culture and identity and, especially
in the case of indigenous peoples, of their habitat. Third, a degree of organisation,
in a very broad sense, is needed to enable the preservation and development of their
common culture, identity, and habitat. Fourth, in order to protect these interests vis-
A-vis external entities, a form of (internally accepted) representation of interests of
the group is needed. Finally, the fifth step is external political acceptance or
recognition of their representatives.
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So far, many minority groups have reached the fourth step of a representive
which is entrusted to take care of their interests. Further, it can be said that
minorities as such have the potential to become entities with legal capacity. Most
indigenous peoples, on the other hand, have attained the fifth step of external
political acceptance, and, as a consequence, international legal capacity.

A subsequent question is how the concept of international legal subjectivity,
which is the second element of international personality, applies to minorities and
indigenous peoples. This leads to the question of how the international legal order
conceptualises minorities and indigenous peoples. From the examination of the
relevant international documents dealing with minorities and indigenous peoples, it
follows that three different approaches can be distinguished.

First, there is an indirect approach in which measures concerning the protection
of minorities or indigenous peoples are formulated as obligations of the State.
Technically speaking, in this construction, the State is the entity which bears

obligations vis-A-vis minorities and indigenous peoples. Examples of this
construction can be found in the Council of Europe Framework Convention on the
Protection of Minorities and in ILO Convention No. 169 Concerning Indigenous
and Tribal Peoples in Independent Countries. A remarkable variation on this
indirect approach is the European Charter for Regional or Minority Languages in
which States undertake to protect a specific aspect  of the minority culture,  i. e.   the

language.

Second, a direct approach can be distinguished of which three forms can be
identified:
a) A form in which the individual, without his social context, is the entity which
bears rights and duties;
b) A form in which the individual is perceived in his or her social context. Here,
not the individual in abstracto but the individual as belonging to a specific -
linguistic, religious, or ethnic - group is the subject of rights and duties. An
example of this form is Article 27 ICCPR;
c)  A form in which another entity than the State or the individual is designated as
an entity bearing rights and duties, for instance, a minority organisation, or, as in
the Draft Declaration on the Rights of Indigenous Peoples, indigenous peoples as
such.

Third, between the indirect and direct approaches is a form which, on the one
hand, directly addresses minorities or indigenous peoples but, on the other hand,
contains obligations for the State: the semi-direct approach. An example of this
approach can also be found in Article 27 ICCPR.

The approach most frequently applied in international documents dealing with
minorities and indigenous peoples appears to be the indirect approach. From the
point of view of States this is understandable, since this approach leaves them a
large margin'of discretion.

The next question is whether minorities and indigenous peoples have the
competence to protect their own interests at the international level, in other words,
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whether they have international jus standi. This notion must be given a broad
interpretation so that it includes semi-judicial and political means to file a claim or
at least to be heard at the international level, as well as judicial means. One
procedural aspect deserves special attention, viz., the requirement that the claimant
and the victim of violations of rights must be the same person.

Examination of different forms of international jus standi leads to the
conclusion that many existing judicial and semi-judicial procedures deal with
individual complaints and give individual, tailor-made, decisions. It appears that
minorities, since they and their rights have been brought under the individual
approach and also as a consequence of the victim requirement, are to a large extent
'captured' in a jus standi based on the individual approach. However, several
alternatives to this individual approach exist: in the framework of the Inter-
American Commission of Human Rights, of the United Nations, and of the
Organization for Security and Co-operation in Europe, possibilities have been
created for others than the direct victims to bring a claim on the international
(political) level on behalf of minorities and indigenous peoples.   As  far  as  a jus
standi of indigenous peoples themselves is concerned, most important
developments are taking place with regard to the UN Permanent Forum, which is a
recently established political forum.

In  general, it can be concluded that, as  far as the position of minorities  'as such'
on the scale of 'international personality' is concerned, most minorities have the
potential to have legal capacity and, as a consequence, can be bearers of
international rights and duties, if only the international legal order would endow
them with rights and obligations. Notwithstanding the examples of (inter)national
procedures where groups as collectivities can bring a claim, minorities are still
'captured'  by the legal subjectivity  of the individual,  and as 'individuals belonging
to a minority' have access to, and enjoy the protection of, some international courts
and committees.

As far as the position of indigenous peoples in international law is concerned, it
appears that they have international legal capacity and that they are bearers of
international rights and duties but, that the main obstacle on their road to
international personality lies at the level of international judicial jus standi.
However, the political activities of indigenous peoples and the developments
concerning the UN Permanent Forum put into perspective the importance of
judicial jus standi for the attainment of the status of 'international person'.
Indigenous peoples,  notwithstanding their  lack of international jus standi in the
strict juridical sense, can be seen as actors in the international realm.

Finally, several observations have been made concerning the further
development of minorities and indigenous peoples as entities on the international
level.  Not only judicial courts and committees, but also political fora play an
important role in the protection of minorities and indigenous peoples. Now the
example has been set by the Working Group on Indigenous Populations, the
Permanent Forum for Indigenous Issues, and the Working Group on Minorities,
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participation of minorities and indigenous peoples in international political fora is
likely to increase in the future. Once this has happened, there will be two different
but complementary monitoring mechanisms: judicial mechanisms for individual
victims, with juridical answers to the problems of individuals belonging to a
minority or indigenous group; and international political fora where large groups
through their representatives can make their problems known to the international
community, discuss issues affecting their culture, and participate in the drafting of
declarations and treaties.

Several causes can be suggested for the divergence between the protection of
minorities and indigenous peoples. The most compelling view is that there is 'an
ethical imperative felt by the international community to undo the wrongs done,
both spiritually and materially, to the indigenous peoples'. Apparently, the situation
of minorities has not (yet) given rise to a similar sense of duty.
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OP WEG NAAR INTERNATIONALE PERSOONLIJKHEID: DE STATUS
VAN MINDERHEDEN EN INHEEMSE VOLKEREN IN HET INTERNA-
TIONALE RECHT

Kan de bescherming van minderheden en inheemse volkeren uitsluitend aan
soevereine staten worden overgelaten? Uit het feit dat staten zelf vaak de
belangrijkste schenders van rechten van minderheden en inheemse volkeren zijn,
vloeit voort dat deze vraag ontkennend moet worden beantwoord. Het probleem
zou kunnen worden vermeden als minderheden en inheemse volkeren zelf in staat
waren hun rechten op internationaal niveau te verdedigen. Dit roept echter de vraag

op, of hun status in het internationale recht dit mogelijk maakt.
Met als uitgangspunt het begrip 'internationale persoon' (international person),

zoals geformuleerd door het Internationale Gerechtshof in de Reparation for
Injuries Suffered in the Service of the United Nations zaa\2 en zoals verder
uitgewerkt in de literatuur en de internationale rechtspraktijk, kan een kader worden
ontwikkeld waarbinnen de status van minderheden en inheemse volkeren in het
internationale recht kan worden geanalyseerd en bepaald. Het begrip 'internationale
persoon' blijkt drie elementen te bevatten: internationale rechtsbekwaamheid
(international legal capacity), internationale rechtssubjectiviteit (international
legal subjectivity) en internationale procesbevoegdheid (international jus standi)
Deze drie elementen kunnen worden gezien als drie fasen in een proces dat
uiteindelijk leidt tot 'internationale persoonlijkheid'.

Internationale rechtsbekwaamheid verwijst naar de 'interne' bekwaamheid van
een groep van personen om op het internationale vlak rechten en plichten te
bezitten. Deze bekwaamheid vloeit voort uit eigenschappen van deze groep: de
mate van autonomie en de wil om te bestaan, en te blijven bestaan, als een
afzonderlijke entiteit. Om deze wil tot uitdrukking te brengen en om externe relaties
te onderhouden met andere entiteiten is, althans bij een groep van personen, een
zekere mate van organisatie vereist en zijn organen nodig, die het 'gezicht' en de
'stem' van de groep vormen. De juridische acceptatie of erkenning van een groep
van personen door de buitenwereld is niet noodzakelijk voor zijn feitelijk bestaan
of voor zijn rechtsbekwaamheid, maar vergemakkelijkt wei de contacten met de

1 ICJ Rep. 1949, p. 179.
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buitenwereld. Internationale rechtsbekwaamheid kan helpen de kloof tussen
maatschappelijke werkelijkheid en internationaal recht te overbruggen.

Internationale rechtssubjectiviteit hangt af van een externe voorwaarde: het
toekennen van internationale rechten en/of plichten oftewel erkenning door de
internationale rechtsorde. Internationale rechtssubjectiviteit verbindt internationale
politiek met internationaal recht. In tegenstelling tot rechtsbekwaamheid, is
juridische acceptatie en erkenning door de buitenwereld essentieel voor het tot
stand komen van een nieuw rechtssubject. Rechtssubject worden van een rechtsorde
staat feitelijk gelijk aan het toekennen van rechten en plichten, aan erkenning door
die rechtsorde. Bij het toekennen van rechten en plichten is de rechtsorde echter
afhankelijk van de bekwaamheid van de groep van personen in kwestie om rechten
en plichten te dragen. Rechtsbekwaamheid is de sleutel tot rechtssubjectiviteit. Op
deze manier hangen deze twee begrippen samen.

Het derde element van internationale persoonlijkheid is het recht om een zaak
aanhangig te maken op internationaal niveau, ofwel: internationale
procesbevoegdheid (ius standi). Procesbevoegdheid hangt niet alleen af van
rechtsbekwaamheid, maar ook van rechtssubjectiviteit, met andere woorden van de
beslissing van de desbetreffende rechtsorde om een dergelijk recht aan een groep
van personen toe te kennen.

Het begrip 'internationale persoon' als theoretisch kader is nodig, omdat dit
begrip bestaat uit de genoemde drie elementen met ieder verschillende criteria.
Tezamen bieden deze criteria een maatstaf aan de hand waarvan de plaats kan
worden bepaald van nieuwe actoren op het internationale toned, zoals minderheden
en inheemse volkeren, ten opzichte van reeds erkende entiteiten met internationale
persoonlijkheid zoals staten.

Als men het begrip internationale rechtsbekwaamheid met al zijn voorwaarden
toepast op minderheden en inheemse volkeren, blijkt dat er een verschil bestaat

 
tussen,hurrfeitelijk  en hun juridisch bestaan. Daarom is het noodzakelijk om eerst
het feitelijk bestaan van minderheden en inheemse volkeren te definieren en
vervolgens vast te stellen wat de juridische implicaties zijn van dit feitelijk bestaan.

Om het feitelijk bestaan van minderheden en inheemse volkeren te kunnen
vaststellen, werden objectieve en subjectieve elementen onderscheiden, zoals men
deze ook aantreft in de definitie van 'community' die werd gehanteerd door het
Permanente Hof voor Internationale Justitie, in het begrip 'minderheid' zoals
gehanteerd door Capotorti, Desch6nes  en  Eide, en tenslotte  in het begrip ' inheems
volk' zoals beschreven door Martinez Cobo. Uit deze definities kan de volgende
minimalistische beschrijving van de term 'minderheid' worden afgeleid: Een
minderheid is een groep van individuen die zich ervan bewust zijn dat zij
eigenschappen gemeen hebben die hen onderscheiden van de rest van de bevolking
en die deze eigenschappen wensen te behouden. Het belangrijkste verschil tussen
de definities van minderheden en inheemse volkeren is dat voor de laatste typerend
is dat zij een gemeenschappelijke historische, continue band hebben met het land
waarop zij leven.
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De ontwikkeling van minderheden en inheemse volkeren van groeperingen met
een louter feitelijk bestaan tot entiteiten met ook een juridische bestaan beslaat
verscheidene fasen. In de eerste plaats moeten er individuen zijn die zichzelf
identificeren met een groep. Vervolgens moeten de leden van de groep zich bewust
zijn van hun gemeenschappelijke eigenschappen of belangen. In het geval van
minderheden en inheemse volkeren zijn dat het behoud voor toekomstige generaties
van hun cultuur en identiteit en, wat betreft inheemse volkeren, ook nog het behoud
van hun habitat. In de derde plaats is er een zekere mate van organisatie nodig om
het behoud en de ontwikkeling van de gezamenlijke cultuur, identiteit en habitat
mogelijk te maken. Ook is er, om deze gemeenschappelijke belangen te
beschermen tegen buitenstaanders, een vorm van (intern geaccepteerde)
vertegenwoordiging van de groepsbelangen nodig (vierde fase). Uiteindelijk is
externe politieke acceptatie en erkenning van deze vertegenwoordigers nodig
(vijfde fase). Op dit moment bevinden veel minderheden zich in de vierde fase, de
fase waarin de behartiging van groepsbelangen is toevertrouwd aan bepaalde
vertegenwoordigers. De meeste inheemse volkeren daarentegen hebben ook de
vijfde fase, die van externe politieke erkenning bereikt. Van inheemse volkeren kan
dus gezegd worden dat zij internationale rechtsbekwaamheid hebben.

Een volgende vraag is hoe het begrip internationale rechtssubjectiviteit, het
tweede element van internationale persoonlijkheid, toegepast kan worden op
minderheden en inheemse volkeren. Dit leidt tot de vraag hoe de internationale
rechtsorde minderheden en inheemse volkeren benadert. Uit de bestudering van
relevante internationale documenten met betrekking tot minderheden en inheemse
volkeren blijkt dat drie verschillende benaderingen kunnen worden onderscheiden.

Ten eerste een indirecte benadering, waarin maatregelen ter bescherming van
minderheden en inheemse volkeren worden geformuleerd als verplichtingen van de
staat. In deze benadering wordt de rechtssubjectiviteit van de staat gebruikt als
aanknopingspunt voor verplichtingen ten opzichte van minderheden en inheemse
volkeren. Voorbeelden van deze constructie kunnen worden gevonden in het
Kaderverdrag inzake de bescherming van nationale minderheden en in het Verdrag
betreffende inheemse en in stamverband levende volken in onafhankelijke landen
(Verdrag nr. 169. van de Internationale Arbeidsconferentie). Een opvallende variant
op deze indirecte benadering is het Europees Handvest voor regionale talen oftalen
van minderheden, waarin staten de verplichting op zich nemen een specifiek aspect
van de minderhedencultuur te beschermen, namelijk hun taal.

Ten tweede is er een directe benadering, die weer kan worden onderverdeeld in
drie varianten:
a) een variant waarbij het individu, los van zijn maatschappelijke context, wordt
beschouwd als de drager van rechten en plichten;
b) een variant waarin de maatschappelijke context van het individu juist wel
meetelt. Dus niet het individu in abstracto, maar het individu als behorende tot een
specifieke - taalkundige, religieuze of etnische - groep is het subject van rechten en
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plichten. Een voorbeeld van deze benadering is artikel 27 van het Internationaal
Verdrag inzake Burgerrechten en Politieke Rechten (IVBPR);
c) een vorm waarin een andere entiteit dan de staat of het individu wordt
aangemerkt als drager van rechten en plichten, bijvoorbeeld een minderheden-
organisatie, of, zoals in de Ontwerp-verklaring inzake de rechten van inheemse
volken, inheemse volkeren als zodanig.

Ten derde is er, tussen de indirecte en directe benadering in, een vorm die
enerzijds zich direct richt tot minderheden en inheemse volkeren, en anderzijds
verplichtingen bevat voor de staat: de semi-directe benadering. Ook hiervan levert
artikel 27 IVBPR een voorbeeld op.

De indirecte benadering wordt in juridische teksten betreffende minderheden en
inheemse volkeren het meeste toegepast. Vanuit het standpunt van de staat bezien is
dat begrijpelijk, aangezien de soevereiniteit van de staat hierbij onaangetast blijft.

Een volgende vraag is of minderheden en inheemse volkeren in staat zijn om
hun belangen op een internationaal niveau te verdedigen, dus of zij internationale
procesbevoegdheid (ius standi) hebben. Aan dit begrip moet een brede interpretatie
gegeven worden, zodat het naast strikt juridische, ook semi-juridische en politieke
internationale instanties omvat waar een zaak aanhangig kan worden gemaakt of
waar ten minste een klacht kan worden gehoord. In dit verband verdient 66n
juridisch aspect speciale aandacht, namelijk de soms gestelde eis dat de eiser en het
slachtoffer dezelfde persoon zijn.

Bestudering van verschillende vormen van procesbevoegdheid leidt tot de
conclusie dat veel van de bestaande juridische en semi-juridische procedures
klachten van individuen behandelen en oplossingen geven die zijn toegesneden op
een specifiek geval. Het blijkt dat minderheden, als gevolg van het feit dat hun
rechten zijn gekoppeld aan een individuele benadering en tevens als gevolg van het
slachtoffervereiste, in grote mate opgesloten zitten binnen een procesbevoegdheid
die gebaseerd is op die individuele benadering. Er bestaan echter alternatieven voor
deze individuele benadering: in het kader van de Inter-Amerikaanse Commissie
voor de Rechten van de Mens, en in het kader van de Verenigde Naties en de
Organisatie voor Veiligheid en Samenwerking in Europa, zijn mogelijkheden
geschapen voor anderen dan de directe slachtoffers om een zaak aanhangig te
maken of aan de kaak te stellen op een internationaal niveau. Wat betreft een ius
standi voor inheemse volkeren zijn er belangrijke ontwikkelingen gaande met
betrekking tot het VN Permanente Forum voor inheemse volkeren, een recent
opgericht politiek forum, voorlopig zonder juridisch karakter.

Over de situatie van minderheden als collectiviteit op hun weg naar
'internationale persoonlijkheid' kan in het algemeen worden gesteld, dat de meeste
minderheden voldoende zijn toegerust om internationale rechtsbekwaamheid te
hebben en als gevolg daarvan, om dragers van internationale rechten en plichten te
worden, maar dat deze rechten niet worden toegekend door de internationale
rechtsorde. Ondanks de voorbeelden van internationale procedures waarin groepen
als zodanig een zaak aanhangig kunnen maken, zijn minderheden nog steeds

238



Samenvatting

opgesloten binnen de rechtssubjectiviteit van het individu en hebben zij slechts als
'individuen behorende tot een minderheid' toegang tot internationale juridische
instanties.

Wat de status van inheemse volkeren betreft, kan geconcludeerd worden dat zij
wel internationale rechtsbekwaamheid bezitten en dat zij ook dragers zijn van
internationale rechten en plichten, maar dat voor hen de internationale
procesbevoegdheid het belangrijkste obstakel is op hun weg naar internationale
persoonlijkheid. De politieke betrokkenheid van inheemse volkeren bij de
ontwikkelingen betreffende het Permanente Forum relativeren echter het belang
van een strikt juridisch internationaal itis standi voor het verkrijgen van de status
van 'internationaal persoon'. Inheemse volkeren kunnen, ondanks het ontbreken
van een internationale procesbevoegdheid in de strikt juridische betekenis van het
woord, toch worden gezien als actoren op het internationale toneel.

Tenslotte kunnen enkele opmerkingen worden gemaakt betreffende de verdere
ontwikkeling van de positie van minderheden en inheemse volkeren op het
internationale vlak. Niet alleen juridische, maar ook politieke instanties en fora
spelen een belangrijke rol bij de bescherming van minderheden en inheemse
volkeren. Nu eenmaal de toon is gezet bij de VN-Werkgroep voor Inheemse
Volkeren (WGIP), het Permanente Forum en de VN-Werkgroep voor Minderheden
(WGM), is het waarschijnlijk dat de participatie van minderheden en inheemse
volkeren in internationale fora in de toekomst zal toenemen. Als dit eenmaal het
geval is, zullen er twee complementaire toezichtsmechanismen zijn. Allereerst een
juridisch mechanisme voor individuele slachtoffers, dat een juridisch antwoord
heeft op problemen van individuen die behoren tot een minderheid of een inheems
volk. Daarnaast zal er een politiek toezichtsmechanisme zijn waar grote groepen
via hun vertegenwoordigers hun problemen kenbaar kunnen maken aan de
internationale gemeenschap, waar zij kwesties die betrekking hebben op hun
cultuur ter sprake kunnen brengen en waar zij kunnen bijdragen aan de
ontwikkeling van internationale normen en het ontwerpen van verklaringen en
verdragen.

Verschillende oorzaken kunnen worden aangewezen voor het verschil in status
tussen minderheden en inheemse volkeren. De opvallendste opvatting is dat de
internationale gemeenschap een morele noodzaak voelt om de schade die aan
inheemse volkeren in materieel en geestelijk opzicht is toegebracht, ongedaan te
maken. De situatie van minderheidsgroepen heeft helaas (nog) geen aanleiding
gegeven tot een soortgelijk schuldgevoel.
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of thJ':regional and international protection of minorities and indigenous peoples.
This book discusses-Ule-consequences of these developments for the position af
minorities and indigenous peoples in international law. Based on the concept of
'international personality' as formulated by the International Court of Justice

i in the Reparation for Injuries case, a scale is developed which enables us to
determine the position of minorities and indigenous peoples in international law.

· As far as minorities are concerned, it turns out that the obstacles on their road
to international personality are of a political rather than of a sociological or
juridical nature. In other words, minorities 'as such' could be bearers of rights and
duties if only the international legal order would allow them to.
Compared with minorities, a position for indigenous peoples in international law
is much more accepted by the, international legal order. As the recent
establishment of the UN Permanent Forum for Indigenous Peoples shows,
indigenous peoples are increasingly recognised as actors in the international
realm. The divergence between the positions of minorities and indigenous peoples
is evident and can, to a certain extent, be explained. But can it also be justified?
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