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Introduction

Directive 96/71/EC concerning the posting of workers in the framework of the
provision of services, also called the Posting of Workers Directive (PWD), was an
integral part of the EC Action programme linked to the Community Charter of
Fundamental Rights of Workers and was meant to establish a legal framework for
labour conditions of workers temporarily posted to another Member State. Its content
is about a guarantee of minimum protection, fair competition and respect for the
regulatory framework in the host country. The basic thinking behind the PWD was to
formulate a ‘hard core’ of minimum provisions combined with conditions of
employment on matters other than those referred to, to be applied in a non-
discriminatory manner, and based on mandatory rules (of labour law or generally
applicable collective agreements). Posting was first used in the field of the
coordination of social security in Europe. The coordination rules are based on the
principle of application of one legislation at a time (Cremers, 2010a). The rules aim to
guarantee equal treatment and non-discrimination by the application of the lex loci
laboris or the host country principle. This means that, as a general rule, the legislation
is that applicable in the Member State in which the person pursues his/her activity as
an employed or self-employed person. In the coordination framework as formulated,
derogation from the general rules is made possible in specific situations that justify
other criteria of applicability. Posting is one of these exceptions.

The Posting of Workers Directive has in recent times been subject of a series of
court cases. The outcome of these cases has demonstrated that the European Court of
Justice and the European Commission are working towards a narrow and restrictive
interpretation of this Directive. According to the ECJ the list of provisions, regarding
labour and working conditions, is exhaustive. Additional mandatory rules are limited
to rules, ‘which, by their nature and objective, meet the imperative requirements of
the public interest’ (Observation 32/Luxembourg case C-319/06). According to the
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ECJ it is not up to the Member States to determine the public policy that justifies
additional mandatory rules beyond the minimum provisions listed in the Directive.
This restriction of the ECJ means in practical terms that a higher level of protection
than the minimum cannot be imposed on foreign undertakings with their posted
workers. This interpretation contradicts the aim of the legislator as the Posting of
Workers Directive was formulated and concluded: ‘This Directive shall not preclude
the application by Member States, in compliance with the Treaty, to national
undertakings and to the undertakings of other States, on a basis of equality of
treatment, of terms and conditions of employment on matters other than those
referred to in the first subparagraph of Article 3.1 in the case of public policy
provisions’ (article 3.10 of the PWD). 

The underlying research of this study was not dedicated to this dispute but has
focussed on the gap between theory and practice. In other words, with a team of
national experts we have investigated the functioning of the principles formulated by
the implemented Directive on worksites. In the resulting 12 country reports
information is collected on national compliance with the posting rules, and on
experiences with monitoring, enforcement and sanctioning. As far as figures are
available these figures have been updated and we have tried to answer the question
whether Directive 96/71/EC meets the purposes (to contribute to fair treatment on
site and avoid distortion of competition as a result of social dumping). 



The applicable regulatory framework

Although the posting of workers is not a new phenomenon, the provision of services
by foreign service providers, with their workers, is still not a well-balanced affair. The
notion of posting of workers was first and foremost applied in the field of the
coordination of social security in Europe. Already at the start of the European
Community it was formulated in the Treaties that EU citizens have the right of free
movement, including the right to work in another Member State. The so-called
coordination rules, first formulated in 1957, adapted in 1971 and recently modified
and amended, are based on the principle of application of one body of legislation at
a time in cases of employment being executed in one or more Member States. Persons
moving within the EU are thus subject to the social security scheme of only one
Member State. The rules aim to guarantee equal treatment and non-discrimination by
the application of the lex loci laboris or the host country principle. This means that, as
a general rule, the legislation of the Member State in which the person pursues his/her
activity as an employed or self-employed person is applicable. In this coordination
framework, derogations from the general rules were made possible in specific
situations that justified other criteria of applicability. Posting was one of the
exceptions formulated in the applicable legislation (Regulation 883/2004, art.12, cited
in Cremers, 2010a):

12.1 and 12.2
1. A person who pursues an activity as an employed person in a Member State on behalf 
of an employer which normally carries out its activities there and who is posted by that
employer to another Member State to perform work on that employer’s behalf shall
continue to be subject to the legislation of the first Member State, provided that the

Basic findings related to 
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anticipated duration of such work does not exceed 24 months and that he/she is not
sent to replace another person.

2. A person who normally pursues an activity as a self-employed person in a Member State
who goes to pursue a similar activity in another Member State shall continue to be
subject to the legislation of the first Member State, provided that the anticipated
duration of such activity does not exceed 24 months.

The use in the field of social security is sometimes criticised: posting was initially an
exception to the general rule and is now so widely used that it appears (incorrectly) in
itself the general rule in cross-border situations. But the real problems have become
manifest as the relationship was construed between the working conditions of workers
involved in temporary cross-border activities and the free provision of services. There
was not enough political backing for an integral enforcement of the applicable
working conditions and labour standards in the Member State in which the person
pursues his/her activity.

In genuine cases of posting two rulings stemming from the EU legislation apply:
• Posted workers can be brought under the application of the coordination principles
for social security (Regulation 1408/71 – now Regulation 883/2004). 
• Directive 96/71/EC concerning the posting of workers in the framework of the
provision of services establishes the legal framework for the labour and working
conditions of these workers temporarily posted to another Member State. Article 1.1
(on the scope of the PWD) clearly says that it shall apply to undertakings established
in a Member State which, in the framework of the transnational provision of services, post
workers, in accordance with paragraph 3, to the territory of a Member State.

In an earlier study (Cremers and Donders, 2004) we concluded that the national
transposition had led to a range of narrow to very broad formulations with regard to
the labour and working conditions applicable. Although the legal aspect of the
national transposition has not been the core item of our research, we have to conclude
that this is still the case. In countries with extensive labour legislation and strong
regulation in general we can identify automatically more mandatory rules that apply
for posting. Countries with generally binding collective agreements have stronger
instruments to cover working conditions for posted workers than countries where
collective bargaining is not wide-spread as a collective instrument.

Some of the main criticisms of the posting rules explicitly state that the Directive
is only formulated for Member States that work with generally binding agreements.
Taking into account the legislator’s considerations in the initial phase of the legislative
process this is not true. The starting point was the respect for the existing regulatory
framework in all Member States; at the start of the debate 12 Member States of the
European Community that later on enlarged to 15 countries. These countries shared
a tradition of strong labour legislation and/or a sophisticated system of collective
bargaining and social partnership (with the exception of the UK). In the earlier study
the UK, with no legislation on minimum wages (at the conclusion of the Directive)
and collective agreements that had the character of a gentleman’s agreement, emerged
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as an exception compared to the other 14 Member States that had a regulatory
framework with collective bargaining almost seen as a ‘constitutional’ right and/or
relatively extensive labour legislation. The genesis of the Directive lies in the respect
for this regulatory framework, so including the collective bargaining model. This is
partly reflected in the way that Member States have transposed the Directive. For
instance Ireland has simply extended all Irish employment protection legislation to
eligible posted workers. A similar approach is found in Belgium and France. Article
3.8 clearly broadens the posting rules to situations such as that of Denmark and
Sweden, where collective bargaining was and is the basic pillar of the framework. This
is confirmed by the fact that actually (12 years after the conclusion of the Directive
and after the disastrous ‘Laval case’) both countries have opted for an application of
article 3.8. Compared to the situation that was analysed in the earlier study, the
regulatory gap has widened after the EU enlargement to 27 Member States and as a
consequence an even broader spectrum of divergences in transposition and actual
application can be signalled. 

A basic principle of the European social model was the respect for the very
sophisticated social policy framework that exists in the EU Member States. As noted
above, this regulatory framework involves a balance between labour law and collective
bargaining, and as this balance differs across countries European social policy must
accommodate that diversity. European legislation that neglects the collective
dimension of the results of collective bargaining within a territory or industry, and
reduces labour relations to EU law on individual employment, serves the growing
power of employers who benefit from European integration. It will certainly not
reverse the relative weakness of the labour force that remains largely confined to
national boundaries in its collective bargaining and collective action. This was to a
certain degree recognised in Recital 12 of the text of the PWD: 

Whereas Community law does not preclude Member States from applying their
legislation, or collective agreements entered into by employers and labour, to any
person who is employed, even temporarily, within their territory, although his employer
is established in another Member State; whereas Community law does not forbid
Member States to guarantee the observance of those rules by the appropriate means.

In the actual situation with 27 countries the tradition of collective bargaining is hardly
recognised in a substantial part of the EU Member States as an instrument to settle
binding working conditions. Although there is lip service to social dialogue, there is
only weak commitment to bargaining as a constitutional right. The problematic vision
of the ECJ, backed up by the European Commission, that provisions concerning
collective agreements, irrespective of their content, cannot be seen as falling under the
definition of public policy has not been challenged by the Council. This demonstrates
a return to the neo-classical view that state-based law is the only legitimate form of
labour regulation (and in this case, a confirmation of the ECJ view that national
legislation is itself limited by supranational law). In this view the results of social
dialogue and collective bargaining are no longer regarded as crucial for the protection
of the political, economic and social order in each country. The primacy of the free
provision of services over workers’ rights backed by the UK and a majority of the new
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Member States leads to an overruling of national social models by the direct effect of
EU law where there is a cross-border element. The argument whether collective
bargaining is essential to the effective and equitable functioning of the EU labour
market goes to the heart of the debate over the sustainability of the European social
model (Bercusson, 2007).

The Posting of Workers Directive takes a strong stand for the most favourable
principle. Its Recital 17 insists that ‘the mandatory rules for minimum protection in
force in the host country must not prevent the application of terms and conditions of
employment which are more favourable to workers’, and this is reiterated in Article
3.7. where it is repeated that the posting rules ‘shall not prevent application of terms
and conditions of employment which are more favourable to workers’. The approach
of the national social partners in construction in some countries was after the
adoption of the PWD to compare the working conditions in the home and the host
countries and to apply those that were more favourable for the individual worker.
Social partners in the Member States started bilateral talks to implement that
principle. The deliberations, in those days facilitated by the Commission, led to
several agreements signed between social partners, unions and joint institutions in
countries with frequent cross-border work. The concern was how to deal with the
most-favourable principle, based on a recommendation formulated in the European
Social Dialogue in construction. The ECJ has restricted this principle in the Laval case
of 2007 (ECJ C-341/05) to only more favourable conditions in the home country.
Even more, collective bargaining as a method for achieving labour standards at the
place of work, in the case of free movement of services, is deemed to violate the Treaty
as it will ‘restrict’ the freedom of foreign service providers, as a result of ‘uncertainty
and lack of transparency’. Not only collective action, but also collective bargaining
thus becomes a disproportionate method of protecting workers’ interests. This
position certainly conflicts with EU policy on social dialogue. 

Article 3.7 not only states that application of the minimum core and mandatory
provisions (Paragraphs 1 to 6) shall not prevent application of terms and conditions
of employment which are more favourable to workers. It also says very clearly that
‘Allowances specific to the posting shall be considered to be part of the minimum
wage, unless they are paid in reimbursement of expenditure actually incurred on
account of the posting, such as expenditure on travel, board and lodging.’ One
frequent abuse, in breach of the posting rules, is the charging to workers of
‘administrative costs, costs of lodging and transport’ and other wage deductions.

According to Article 3.10 Member States can decide on additional general
mandatory rules. The aim was to guarantee equal treatment and non-discrimination
through recognition of the lex loci laboris principle. The Directive thus provided the
possibility to apply, in a non-discriminatory manner, supplementary conditions of
employment that can be seen as public policy provisions. As the Directive was
discussed in the early 1990s, the common notion of the underlying social policy was
clearly based on the principle of ‘unity in diversity’. Article 3.10 states that the PWD
shall not preclude the application by Member States, in compliance with the Treaty,
to national undertakings and to the undertakings of other States, on a basis of equality
of treatment, of terms and conditions of employment on matters other than those
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referred to in the first subparagraph of Article 3.1 in the case of public policy
provisions. Two court cases in the 1990s seemed to confirm this idea. In the Rush
Portuguesa case (ECJ C-113/89, 1990) the ECJ ruled that ‘Community law does not
preclude Member States from extending their legislation, or collective labour
agreements entered into by both sides of industry, to any person who is employed,
even temporarily, within their territory, no matter in which country the employer is
established; nor does Community law prohibit Member States from enforcing those
rules by appropriate means’. The Arblade case (ECJ C-369/96, Arblade and others
1999) confirmed that provisions classified as public-order legislation are those
provisions that are crucial for the protection of the political, social and economic
order. Both statements were seen as a confirmation of the Member States’ competence
to define the regulatory framework for the protection of every worker (posted or not)
who pursues his/her activity on the country’s territory.

According to the recent ECJ rulings the list of provisions in the PWD regarding
labour and working conditions is to be treated as exhaustive. In the Luxembourg case
the ECJ states that national mandatory rules, based on Article 3.10 and beyond the list
of minimum provisions, may hinder ‘the free provision of services’ as these provisions
are not ‘crucial for the protection of the political, social and economic order’ (wording
used in the Arblade case). The court adds that rules and requirements that are not
specified in the exhaustive list of the PWD have to be judged within the limits of the
legislator’s definition of mandatory rules. The ECJ bases this definition on Council
Declaration no. 10 on Directive 96/71. This declaration, formulated by the Council
and the Commission when the Directive was concluded and recorded in the minutes
of the Council, was not discussed with the EP and was not published until 2003. It
says ‘The expression “public policy provisions” should be construed as covering those
mandatory rules from where there can be no derogation and which, by their nature
and objective, meet the imperative requirements of the public interest’ (European
Council, 1996). According to the ECJ interpretation of Declaration 10, Member States
no longer have the unilateral right to decide on the mandatory rules applicable within
their territory, even if these rules would guarantee better provisions for the workers
concerned. Declaration 10 as applied by the ECJ, with the backing of the Commission,
restricts the mandatory rules in such a way that the guiding principles of the PWD are
no longer effective. The ECJ judgement creates a situation whereby foreign service
providers do not have to comply with rules that are imperative provisions of national
law and that therefore do have to be respected by domestic service providers.

With the Luxembourg case, the Commission and the ECJ have abandoned the
principle that Member States can decide on general mandatory rules (or public policy
provisions) applicable within their territory as long as these rules do not lead to
discrimination or protection of their market. This of course begs the question: who
can decide if not the Member States? Europe then is no longer a unity of Member
States with open markets combined with well-defined national social policy systems
(‘a unity in diversity’), but a unified economic bloc with a clear hierarchy: the radical
ECJ interpretation of article 49 of the Treaty (now article 56 of the Lisbon Treaty)
makes every national host-country mandatory provision in principle a restriction to
the free provision of services. 
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The posting definition, 
the existence of an employment contract 
and the temporary nature 

At first glance, the posting of workers in the framework of the provision of services
can be defined in a relatively clear way: 

Genuine posted workers are workers employed by a genuine foreign undertaking/
employer normally operating in another country than the host country that perform
paid work for this undertaking/employer based on a labour contract, and that perform
temporarily paid work on the territory of another country at the request of their
undertaking/employer. Their undertaking/employer’s activities are based on a
commercial contract with a client or user-undertaking in the host country in the
framework of the provision of services.

This definition, mainly based on article 1.3 of the Directive, can be subdivided in
several important elements. They will be elaborated in the following paragraphs:
a. It presuppose the existence of an employment contract in the home country 
(or in the case of posted self-employed the continuation of the same economic
activity). Posted workers are subject to a direct labour contract (a contract of
service) signed with the posting undertaking/employer in the home country.

b. The posting undertaking/employer is a genuine company, registered and normally
carrying out its activities in the home country. The posting undertaking/employer
has signed a commercial contract for the temporary provision of services with a
user/client in the host country. The provision of services is thus for a limited
period.

c. The posted worker is supposed to work on the request and under the control of
the posting undertaking/employer. Posted workers perform paid work related to
the services that are written down in the commercial contract between the
posting undertaking/employer and the user/client.

Though this clarity stems from the Directive itself most of the countries involved in
our research have not transposed the definition of posted workers in detail into
national law. They just refer to the definition in the Directive.

The existence of an employment contract

One of the problematic aspects of the supervision and enforcement of the posting of
workers stemming from the definition of a posted worker is the question of the
applicable labour contract. In general terms the Rome Convention defines the rules
in this area. However, the Posting of Workers Directive stipulates in recital 9 that
‘Whereas, according to Article 6 (1) of the said Convention, the choice of law made
by the parties is not to have the result of depriving the employee of the protection
afforded to him by the mandatory rules of the law which would be applicable under
paragraph 2 of that Article in the absence of choice’. Recital 10 follows the reasoning
‘Whereas Article 7 of the said Convention lays down, subject to certain conditions,
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that effect may be given, concurrently with the law declared applicable, to the
mandatory rules of the law of another country, in particular the law of the Member
State within whose territory the worker is temporarily posted’. Later on this is further
specified in article 2.2 ‘For the purposes of this Directive, the definition of a worker
is that which applies in the law of the Member State to whose territory the worker is
posted’. Relevant is of course the practical use of this notion. To what extent is it
applied, and is supervision feasible, permitted and effectively performable?

Most Member States use in their implementation wordings like ‘being a posted
worker whose employment contract is governed by the law of another Member State’.
The Dutch WAGA, for instance, defines in Art. 1: ‘someone who temporarily works
in the Netherlands and to whose employment contract foreign law is applicable’.
Other countries (like for instance Ireland) do not refer to the existence of an
employment contract in the home country. Monitoring is than almost impossible and
verification of the maintenance of regularity or of the continuation of the labour
relationship in the country of origin is often absent. Nevertheless, one of the most
frequent cases of breach of law reported by the Labour Inspectorate is the lack of
individual employment contracts. Additionally, the fact that the proper employment
contract was signed in another country creates an opportunity for some employers to
dodge the imperative provisions of national labour codes and of other applicable laws
and regulations. In the Romanian report it is signalled that employers argue that,
according to the law, there are no additional obligations towards posted workers.

The German Posting Act is based on the philosophy of a labour relationship
‘before and after’ in the home country with a genuine company that performs its usual
activities in the sending country. Posting of workers through labour-only
subcontracting or ‘letter box’ companies does not fit in this philosophy. The Posting
of workers regulations in Norway apply in cases where foreign undertakings post
workers to Norway in connection with provision of services provided that there is an
employment relationship between the foreign undertaking and the posted worker
during the period of posting. Labour inspectors in Spain are instructed to verify the
nature of the posted workers’ employment relationship. Under Spanish (and
Portuguese) law, a worker posted to Spain must have been contracted prior to the
posting and in his/her country of origin. It is not obligatory for a posted worker to
have a written employment contract (except, in Portuguese legislation, in the case of
workers employed by temporary work agencies, temporary and part-time workers, and
third-country nationals). 

Moreover, under the Portuguese Labour Code approved in February 2009,
transposing Council Directive 91/553/EEC (1991), all workers posted for over a month
must receive complementary written information about the posting, including
expected duration, currency of payment, access to healthcare, etcetera. Failure to
comply with this requirement is considered a serious infringement of labour law in
Portugal. The Spanish labour inspectorate assumes the obligation and competence to
verify the employment status of posted workers in order to ensure compliance with
the Spanish legislation on posting. It applies Spanish rules regarding, for example, the
definition of a worker, the existence of a prior contract and the continuity of an
employment relationship throughout the posting.
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The explicit implementation of the existence of an ongoing employment contract is
often only regulated for posting via temporary agencies.

The Italian legislative decree states that temporary employment companies
established in a EU Member State other than Italy, that post a worker to a client
company at its own base or department in Italy, are subject to the provisions of the
Law of 24 June 1997 on ‘Norms for the promotion of employment’ and its successive
modifications. The condition is that throughout the period of supply a labour
relationship must continue to exist between the posted worker and the company that
provides the temporary employment. The Italian legislation is also stricter in the case
of non-EU companies entering: the existence of the foreign company has to be
verified and the employment of the foreign workers for whom work permits are being
requested, on the basis of the examination of the appropriate documentation
produced by the requesting Italian user undertaking.

In the French posting legislation the obligation of an employment contract is
specified in the third type of posting where it is said that a temporary work agency
established outside France may post employees, provided there is an employment
contract between the agency and their employment relationship continues during the
duration of the posting.

The notions formulated in the PWD-recitals and in article 2.2 have so far
completely been neglected by the ECJ, especially in those cases where the court
restricted the competence to check the existence of a labour contract exclusively to the
country of origin. The country where the work is executed is depending for its
information on the cooperation of the home country. A reply to requests for
information can take some time and the employer and the posted workers have often
disappeared. Thus, systematic and effective supervision in the host country becomes
an illusion. The European Comission seems to realise that this ECJ position
contradicts the basic philosophy of the PWD. Therefore, the Commission has
produced a form that could streamline the request for information (EC, 2007b).
However, this procedure has a non-binding character; the competent authority (in the
host country) ‘would be grateful if ’ the competent authority in the home country
could provide the information concerning the posted worker. With the form the
competent authority can request this information within the deadline foreseen in the
code of conduct on cooperation standards. 

With regard to the employment contract reference can be made, like in Spain, to
another EC Directive, Directive 91/533/EEC. The documentation mentioned in that
Directive refers to the employer’s obligation to inform employees of the conditions
applicable to the contract or employment relationship (a written contract of
employment and/or a letter of appointment and/or one or more other written
documents). Directive 91/533/EEC has no restriction with regard to the checks on
this documentation. In fact it stipulates only that the workers must be in the
possession of the necessary documents before departure. If employers have not
provided the necessary documents this is already a breach of the rules (see box).

Thus, a legitimate reasoning with non-compliance of Directive 91/533/EEC could
be that article 6.2 of the Rome Convention can be applied (as it ‘appears from the
circumstances as a whole that the contract is more closely connected with another
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Council Directive 91/533/EEC of 14 October 1991 
on an employer’s obligation to inform employees of the conditions 
applicable to the contract or employment relationship
Official Journal L 288, 18/10/1991 P. 0032-0035

Article 4 
Expatriate employees 

1. Where an employee is required to work in a country or countries other than the Member State
whose law and/or practice governs the contract or employment relationship, the document(s)
referred to in Article 3 must be in his/her possession before his/her departure and must include
at least the following additional information: 

(a) the duration of the employment abroad; 
(b) the currency to be used for the payment of remuneration; 
(c) where appropriate, the benefits in cash or kind attendant on the employment abroad; 
(d)where appropriate, the conditions governing the employee’s repatriation.

The temporary provision by a genuine undertaking

The posting undertaking/employer has to be a genuine company, registered and
normally carrying out substantial activities in the home country. The temporary
activities are carried out under a commercial contract for the temporary provision of
services in the host country. There must be a public or a private contract between the
user undertaking and the foreign service provider. This contract is probably based on
the legislation of the country where the execution takes place. In that case the
legislation on subcontracting and joint and several liability of the host country
applies. The provision of services is for a limited period and the posted worker
performs paid work related to the services on the request and under the control of his
posting undertaking/employer. 

In some countries reference is made to this condition: for instance, employers
based outside of France must conduct significant business in their home country to
be able to post their employees to France as posted workers. If it turns out that the
service provider conducts regular, stable and ongoing business in France, it must set
itself up there and subject its employees to all the rules of the Labour Code. In some
countries it is also explicitly said in the implementation of the Directive that posting
only with the purpose of the provision of cheap labour is not permitted. However, we
have not found evidence of serious enforcement of that rule. The limited period has
created a series of problems. For instance the obligation in Portugal to provide a
written agreement regarding the terms of the posting including the duration is rarely
met and it is not actively enforced by the Portuguese Inspectorate.

country, in which case the contract shall be governed by the law of that country’). As
a consequence the competence of the host country to examine and conduct checks
would become relevant. In the Luxembourg case (ECJ Case C-319/06, 2008) the ECJ
has completely neglected Directive 91/533/EEC. According to the ECJ compliance
monitoring and enforcement is exclusively the competence of the home country. This
is probably the reason why one of our informants called Directive 91/533/EEC the
poorest implemented Directive in the EU.



In recent working documents the EC has tried to define the criteria for substantial
activities in the sending state in a non-exhaustive way. Important are the place of the
registered office and administration of the posting undertaking, the number of
(administrative) staff in the sending and in the receiving country (where the presence
of only administrative staff in the sending state should rule out the applicability of the
posting rules), the place of recruitment, the law applicable to the contract with the
user undertaking and the place where the majority of contracts with clients are
concluded, the number of contracts in both countries, the turnover achieved and the
length of time of establishment in the sending country. However, in general the
European Commission’s strategy with regard to the implementation of the PWD is
dominated by infringement procedures aimed at removing every obligatory
notification and registration for the service provider and the workers involved. As far
as supervision is permitted this has to be guaranteed by the country of origin.

The construction sector is well-known for its problems with complex subcontracting
networks. In cross-border situations this becomes an even bigger problem. As the
competence to check whether a company is genuine lies in the hands of the home
country possibilities to check obligations between contracting parties are poor.
Notification of provision of services is not widespread. In the best cases undertakings
seeking to provide services have to make themselves known.

The subordination in the execution

Posted ‘under their account and their direction’ (in article 1.3 of the Directive) suggests
a direct subordination in the execution of tasks between the posted worker and the
foreign service provider. This notion therefore goes far beyond the responsibility for
recruitment. What if this service provider is completely absent during the execution?
In this area some additional criteria are important. It must be evident that the contract
still applies throughout the posting period, with the concluded conditions that stem
from the procedure that led to recruitment. Also the obligation with regard to
remuneration rests with the posting undertaking. Disciplinary action or even dismissal
and the related responsibilities and obligations remain exclusively with the posting
undertaking. And it is the posting undertaking that decides on the nature of the work
performed.

It is difficult to find evidence in our country reports that these criteria in reality
are systematically applied. In some countries the application of the posting rules loses
any legal ground in cases where the worker has agreed a labour contract with the user
undertaking. 

We also found cases where the judges came to the conclusion that the conditions
formulated during the recruitment were no longer met. For instance in the UK, an
employment tribunal concluded that a shift from the status of posted workers to self-
employed was not permitted as ‘the nature of the relationship justified a finding that
there was a contract of employment between the agency and the workers’. The
migrant workers had arranged with an agency that it would find them work while in
Poland. They then travelled to the UK and were put up by the agency in a hostel with
other Polish workers. They signed contracts with the agency and started work. Money
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was deducted for accommodation and cleaning charges, amounting to about £56 a
week. Lawyers for the agency claimed the Poles were given a separate document headed
‘Being Self-Employed – what it means’ at the same time as their contracts. But the
tribunal concluded that the document was provided after contracts had been signed
and that it could not be treated as amending the contracts themselves (Cremers, 2007).

In certain countries the Labour Inspectorate checks the existence and the
regularity of the employment contract, the temporary nature of the posting of workers
and their subordination to the posting company. However, overall case law in this area
is rather rare. Most cases are mediated by the Inspectorate or settled through
administrative fines. The statement in the Belgian report is representative for our
findings: When social inspectors encounter infringements, their first concern is to
rectify the illegal (or irregular) situation. Rather than informing the court of any
infringements by drawing up a formal report, they may prefer to issue a warning to
the employer and propose a deadline to regulate the situation.

Registration and notification issues 
and the organisation of posting

As the Directive was concluded in the early 1990s it was not foreseeable what the
consequences would be of the 2004 enlargement with new Member States mostly led
by governments that show weak commitment (or no commitment at all) to collective
bargaining. A second development that was not as manifest as it is now is the
intensification of subcontracting and outsourcing. Regulatory instruments to cope
with this problem in case of abuses (like for instance liability in the chain or
restrictions to labour-only subcontracting) were at that time not yet elaborated, as is
still the case in a majority of countries. Both developments have had a serious impact
on how posting is actually organised and some countries have reacted to this change
of the organisational environment. The country reports provide us with a complete
spectrum, ranging from well-regulated and sophisticated (e-based) systematic
registration to total absence of notification and registration.

The registration of posted workers in Belgium has to be done by a compulsory
LIMOSA declaration. LIMOSA was set up to prepare the opening of the Belgian
labour market on 1 May 2009 for workers coming from new EU Member States.
Employers of posted workers have to indicate how long the activity will probably last.
If it lasts longer than the indicated period a new declaration is necessary. The
LIMOSA declaration is obligatory for all employees, self-employed persons, and (self-
employed) apprentices coming to work in Belgium temporarily or partially who, in
principle, are not subject to the Belgian social security. The posting company has to
indicate the identification data of the employee, the employer and the Belgian client
or principal, but also the starting and termination dates, the type of service or the
economic sector, the place where the activities will be performed, the weekly working
hours and the time schedule of the employee. In certain circumstances or for certain
activities exemption from the mandatory declaration is possible. Posted workers need
a valid E101 certificate delivered by the social security institution of the sending
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country. Temporary work agencies must have an authorisation to ensure they have
sufficient guarantees to perform the work.

In Spain companies are obliged to notify the authorities of all postings of over
one week, making the necessary data available. However, enforcement is structurally
decentralised and responsibilities fragmented and there is concern that not all regional
labour authorities are fully aware of, and/or comply with, the obligation to register all
notifications from companies posting in their territory. Spain has implemented an
interesting new instrument Ley 32/2006, de 18 de octubre, reguladora de la subcontratación
en el Sector de la Construcción, or the Law regulating subcontracting in the construction
industry. The law’s primary goal lies in the realm of ‘public interest’, namely to
improve the industry’s dismal health and safety record. To this end, it addresses the
quality of construction companies and employment (establishing limits on the
proportion of temporary workers in a company, training requirements and economic
requirements for contractors, etc.), and the problems associated with the extensive use
of chain subcontracting in the industry (Byrne, 2000 and Vargas, 2008). The law
prohibits, except in strictly limited circumstances, chains of more than 3 links. The
law requires all sites to maintain, and make available to all interested parties a
subcontracting book, recording all subcontracting arrangements, tasks and companies
involved. It also requires all construction companies operating in Spain, including
those based abroad and posting workers, to register with the Registro de Empresas
Acreditadas (REA) created by the regional labour authorities. In order to register,
which can be done on-line and once completed in one region is valid throughout the
country, companies must provide documentation giving details of their legal
constitution, financial solvency, organizational structure and compliance with health
and safety legislation. Very significantly, under this law, if a subcontractor is not duly
registered, the principal contractor acquires joint liability for the subcontractor’s
employment and social security obligations (for instance, for unpaid wages or social
security contributions). The 2007-2011 collective agreement implemented the Tarjeta
Profesional de la Construcción, mentioned in Article 10 of the Law 32/2006. This
personal, magnetic identity card administered and validated by the bipartite
Fundación Laboral de la Construcción enables individual construction workers to
demonstrate their professional status, employment record in the sector, and health
and safety training. All workers who have completed a basic, 8-hour health and safety
training course can already apply for a card; by 1 January 2012 it will be compulsory
for all workers on Spanish building sites
(http://www.trabajoenconstruccion.com/web/home.asp).

According to the Norwegian Tax Assessment Act businesses and public bodies
must provide information to the tax authorities regarding contracts or subcontracts
carried out on sites for building and assembly work in Norway when the contractor is
an enterprise resident abroad, or a person resident abroad. Both the client and the
contractor must provide information about the contractor and about the employees
that carry out the assignment. The information about contractors and employees must
be provided to the Central Office for Foreign Tax Affairs (SFU) on specific form. The
information must be provided as soon as possible and no later than 14 days after the
work or assignment has commenced. This applies to both the reporting of assignments
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and the reporting of employees. Until October 2004, this specific obligation to
provide information on foreign contractors and foreign employees applied only to
assignments on the Norwegian Continental Shelf and assignments on sites for
construction and assembly work. From October 2004, the obligation to provide
information about assignments was made general, making it mandatory to report all
assignments, but according to the tax authorities most of the reporting is still related
to the construction sector.

Like Norway also Switzerland has implemented the Posting rules. In the Swiss
case this is to give justice to a bilateral agreement between the EU and Switzerland.
Posting companies and their workers are mainly coming from neighbouring countries
like Germany, Italy, France and Austria. Posting companies have to register. In the
registration form information has to be provided on the posting undertaking, the
duration of posting, the place of posting and the purpose, a contact address in
Switzerland, personal details of the posted workers and their function. Trade unions
wanted to have the working conditions registered as well. Registration must take place
one week before performance starts. In case this is not respected the starting date is
postponed for up to one week.

Before the actual start foreign service providers that have planned to provide
services with posted workers on French territory must lodge a declaration, drawn up
in French, with the labour inspector for the place where the work will be carried out
(or the first such place if the work continues in a number of locations). The
declaration must be sent by registered letter with acknowledgement of receipt, by fax
or by e-mail. The prior declaration should state inter alia information about the
employer (registration reference numbers in the home country, legal status, and main
business) and the identity of the company representative in France, the place (address)
where the work is to be carried out, the duration and working timetables. Also
requested are the names and nationalities of the posted workers, their qualifications
and total pay, the dates on which they were engaged and the positions in which they
will be employed. However, in the Grignon report produced on behalf of the French
senate in 2006 it is stated that at least 80% of the posted workers are not subject to the
mandatory prior notification. Therefore, their identity and their workplace are
unknown to the competent French administration and supervisory bodies.

The Posting of Workers Act in Germany prescribes in paragraph 18 the
registration of posting and the related procedures and information that have to be
applied. The registration authority is the Tax Revenue Administration. In construction
the paritarian social fund (SOKA-BAU) in Wiesbaden is informed beforehand.

The employer bringing EU posted workers to Romania has to forward to the
Territorial Labour Inspectorate (ITM) in whose territory the work is located, a notice
on the posting of workers at least 5 days prior to the commencement of the activity
on Romanian territory, but not later than the first day of activity. All information
regarding posting, namely the commencement date, the purpose and the duration of
the posting are submitted to the territorial labour inspection office. 

In Ireland no mandatory declarations are required for EU employees sent
temporarily to work in Ireland. Employers should register with the Revenue
Commissioners (although they can continue to pay taxes etc. in the home country if
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in possession of an E101/A1 form). All employers are required to notify the Health
and Safety Authority (HSA) if initiating work on a new building site. The Irish
competent body, the DETI, in reality gets very few notifications from posting firms (it
was suggested that there had been fewer than 12 requests in the past 3 years). Similarly,
it seems that the Irish authorities have made virtually no requests for information to
competent institutions in other Member States over that period.

In the UK posted workers do not have to register with the Worker Registration
Scheme (WRS). Employers that want to post workers to the Netherlands do not have
to notify this and equally there are no obligations for a foreign company to notify
authorities in Sweden. Also in Italy no specific requirements exist on administrative
authorisation and no notification procedures are applied to posting of workers.

Facts and figures

Available data at European level indicate that the share of posted workers amounts to
approximately 0.4 percent of the EU workforce, just under one million workers. The
European Commission has identified the Member States with the most significant
presence of posted workers in their territories (Germany, France, Luxembourg,
Belgium and the Netherlands), as well as those posting a high number of workers
(France, Poland, Germany, Belgium, the Netherlands and Portugal). The figures are
based on the number of E101/A1 certificates issued by the social security institutions
of the sending countries for every posting not exceeding 12 months. The relatively low
figure is often used as an argument against any regulation. According to the EC, the
economic importance of posting exceeds by far its quantitative size, as it can play a
crucial role in filling temporary shortfalls in the labour supply in certain sectors (such
as construction and transport) or occupations (EC, 2007a). Most important sending
countries do not provide a breakdown by economic activity. Therefore, conclusions
on the distribution of posted workers by sectors of economic activity are rather
difficult. Half of the issued E101 certificates are for activities in the service sector, in
particular transport activities, financial intermediation and business activities. Around
46% of the certificates are issued for industrial activities, of which more than half fall
into construction. Nevertheless, if we examine the phenomenon in detail we are forced
to the conclusion that a concentration of posted workers in the lower echelons of our
labour markets and in specific regions, segments and sectors can bring serious risks
(distortion of competition, erosion of workers’ rights and evasion of mandatory rules).
Employment conditions, wages in particular, offered to posted workers, if not subject
to proper monitoring and enforcement, may undercut the minimum conditions
established by law or negotiated under generally applicable collective agreements. The
EC admits that if such divergence takes place on a large scale, this might undermine
the organisation and functioning of local labour markets (EC, 2008a).

Most Member States rely on the posting figures related to the social security and
refer to the statistics of the EC. Without mandatory registration or notification additional
information is not available. The following examples illustrate this. With no
obligations for a foreign company to notify authorities or trade unions of their
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presence it is very difficult to find any figures on the number of posted workers in
Sweden and there are no official figures available next to the EC data. In the UK there
are no direct administrative or other data on posted workers and so little is known on
numbers, frequency or duration of stay. In the UK interviews only two sectors were
identified as having posted workers, agriculture and construction. Construction had
by far the most noted instances of posted workers who were mainly based in the
subsector of engineering construction. 

In the Netherlands workers from neighbouring countries (United Kingdom,
Germany and Belgium) have always dominated the foreign workforce in the
construction sector. Though little is known about the size and the sectoral distribution
some available figures and estimates indicate that the total number of posted workers
increased in five years (2004-2009), from 17,848 to 62,548 with the largest groups of
posted workers coming from Belgium, Germany and Poland. The number of posted
workers from these countries increased enormously: Germany (+15,377), Belgium
(+13,622) and Poland (+9,453). The two neighbouring countries account for
approximately two thirds of all posted workers. The number of posted workers from
Poland (since 2007) and Germany (since 2008) has stabilised, while the number of
Belgian posted workers is still increasing. 

Measuring the numbers of posted workers in Ireland is extremely difficult, as no
mandatory declaration procedure exists obliging firms posting workers to the country
to notify any competent authority of this fact. A major problem in obtaining data on
posted workers is that many of the labour market actors (including unions, employers
and State agencies) are not really concerned to differentiate between such workers and
other categories of migrant workers. Recent figures from the Commission regarding
E101 forms indicate that approximately 2,700 Irish workers were posted abroad in
2007 (this represents less than 0.1% of the population) and approximately 7,700
workers were posted to Ireland in 2007 (this represents approximately 0.2% of the
population), of which the majority (6,000) were posted from a country in the ‘old’ EU-
15. The vast majority of Irish workers posted abroad go to the UK, the Netherlands
and France. Around 50% of E101 Irish certificates were issued for activities in the
industry sector, with construction making up a vast majority (80%) of these. 

Also in Italy there are neither official statistics nor a national monitoring system
specific to the transnational posting of workers. The E101 figures released by the
European Commission on certificates issued in 2007 stated Italy as one of the
countries, with the Netherlands, Belgium and Spain, which received the highest
number of posted workers in net terms. In 2007 an increase of about 10% compared
to 2005 and of 17% compared to 2006 was registered in these figures (to 55,688
workers) with no data regarding the sectoral breakdown. 

Reliable data are relatively scarce and no separate posting figures are available in
France. According to national statistics the flows and numbers of migrants from
Central and Eastern European countries are low, both before and after enlargement.
The share of posted workers from the new Member States stays rather low (in 2007:
23% compared to the EU average of 33%). INSEE, the national statistical office
calculated in 2006 that 13% of the active working population in construction are
migrant workers, against 8% of the overall working population. France belongs to the
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main receiving countries together with Germany, Belgium and the Netherlands. It is
also heads the group of countries sending posted workers (with Poland, Germany and
the Czech Republic ranking after France). 

In countries with notification rules the decentralised system of registration and/or
the weak compliance obstruct a reliable and complete overview. Notwithstanding
these limitations a certain picture of the magnitude and the sectoral impact can be
provided in these cases. Despite the fact that companies are obliged to notify the
authorities of all postings of over one week, thereby making the raw data available,
there are no official statistics for postings to Spain. As a result, knowledge about the
scale and evolution of posting is inevitably incomplete and imprecise. Nonetheless,
the consulted quantitative and qualitative sources leave no doubt that there has been
a very substantial increase in posting since research was carried out in 2003, when the
number of posted workers in Spain reportedly ran into hundreds rather than
thousands. Spain was the fourth or fifth most important destination country for
posted workers in the EU, coming in well behind Germany, France and Belgium, but
on a par with the Netherlands in absolute terms. Relative to the working population,
these figures would suggest that in the economy as a whole posted workers account
for under 0.5% of the working population in the economy as a whole. EU figures
available for E101 certificates issued for posting in 2007 indicate that over 90% of
certificates for postings to Spain were issued in ‘old’ EU 15 Member States, and only
8% or 7,000 certificates – from the 10 Central and Eastern European Countries. The
figures also confirm that Portugal is by far the single largest country of origin of posted
workers in Spain. Relevant in this respect is that over 50% of all posting certificates
issued in Portugal are for construction workers.

Statistics in Norway are published on persons who are on ‘short stays’, defined to
be persons expected to be resident in the country for less than 6 months. This group
includes posted workers, but also cross-border commuters, foreign sailors on
Norwegian ships, persons employed on short contracts in Norwegian companies and
others with short-term employment in Norway. In recent years an increase of foreign
workers has been particular large within the hiring industry, construction and
manufacturing. In the 4th quarter of 2003 about 22,000 persons were registered –
compared to almost 73,000 in 2008 – a growth of 190 percent. Just from 2007 to 2008,
the growth was 20 percent. Looking at the whole year 2008, the total number was
about 117,000 persons. According to Statistics Norway, the main reason for the growth
is the inflow of workers from Central and Eastern Europe after the EU enlargement
in 2004/07, but there has also been a significant growth in workers on short stays from
the Nordic countries, in particular from Sweden. Around 2004, the authorities
estimated that less than half of the posted workers were registered according to the
regulations, based on the fact that inspections on sites revealed huge numbers of
undeclared foreign posted workers. Since then, registration has improved, due to more
monitoring, information, sanctions and the requirement for ID cards on construction
sites, but there is still reason to believe that the real numbers are considerably higher
than the official statistics.

Posting figures in Belgium can be based on two different registration methods.
The E101 certificates of the workers posted to Belgium are integrated in a database,
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called GOTOT-IN. An increase in the number of E101 certificates can be observed
from 2006 to 2007 (+24.8%) and a decrease from 2008 to 2009 (-11.0%). The
published EU figures for 2007 by the Administrative Commission on Social Security
for Migrant Workers on the number of posted workers differ from these from the
GOTOT-IN database. According to the Administrative Commission 127,627 posted
workers were sent to Belgium in 2006 and 112,766 posted workers in 2007 (European
Commission, 2009). Different definitions and the lack of copies of all E101 certificates
with destination country Belgium can explain these differences. In 2007, most of the
posted workers coming to Belgium originated from France (37.4%), Germany (21.9%),
Poland (17.0%) and Luxembourg (7.0%). 

Detailed figures are available for the German construction sector. Data based on
the registration by the paritarian fund SOKA-BAU make it possible to trace the
evolution over 14 years. One conclusion is that the increase of posting in construction
(of companies, of workers and of related construction sites) peaked in 2000 with
approximately 120,000 workers. Thereafter the figures slightly decreased. Posting is
predominantly an affair of neighbouring countries and with over 72% posted workers
from CEE countries Germany has an opposite pattern compared to almost all other
countries that record a majority of posted workers from ‘old’ Member States. The EC
statistics of E101 certificates confirm these findings. Further comparison of the figures
from the EC with the data from the paritarian fund is not possible as these figures are
based on different databases. A rough estimate leads to the conclusion that at least
25% of the workers posted to Germany are active in construction.

In Romania where posting companies have to notify the Territorial Labour
Inspectorate more detailed figures are available from the Inspectorate. If the number
of E101 certificates issued by the National House of Pensions and Social Insurances in
2009 is considered as well, the conclusion is that the number of posted workers in
2008 and 2009 is probably higher than the figures reported by the Labour
Inspectorate. In keeping with the Government Decision no. 104/2007, it is mandatory
for companies to report to the Labour Inspectorate the information concerning the
posted workers. Presumably not all companies comply with this rule. The main
countries from where posted workers in Romania are coming from are Germany,
Bulgaria and Poland. The Immigration Office started publishing statistics regarding
foreign workers’ jobs as late as 2009, without providing details about the fields of
activity; therefore the number of construction workers is difficult to estimate. Still,
over 1000 foreign workers (25% of the total), who arrived in 2009, have jobs related
to the sector. Remarkable in the Romanian case is the substantial supplementary
posting of third-country workers. The figure of posted third-country workers almost
equals the posting figures from EU/EEA citizens.

Foreign workers that are performing temporary paid work in Switzerland,
including posted (self-employed) workers have to be registered. After the introduction
of free movement their volume has increased. Between 2005 and 2008 their total over
all industries increased from 93,000 to 137,000 persons, and slightly decreased after
2009. The share of posted workers in that period increased from 36 to 41%. The share
of self-employed rose from 5.9 to 10.7% in 2009. Posted workers and self-employed
are mainly coming from the neighbouring countries Germany, Italy, France and Austria.
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Third-country workers

Article 1(4) of the PWD states explicitly that ‘Undertakings established in a non-
Member State must not be given more favourable treatment than undertakings
established in a Member State.’ Therefore, while Article 1(4) of the Directive clearly
refers only to undertakings established in third countries, the fact that they may not
receive more favourable treatment means in practice that the Directive at least
indirectly covers workers posted from third countries as regards the terms and
conditions of employment. The conditions for admission in the Member States of
third-country nationals’ posted workers and their rights regarding in particular social
security are not covered by EU legislation on immigration. The social security
legislation applicable to workers posted from a third country to a Member State will
depend on any bilateral agreement between the sending country and the receiving
Member State. Where the posting is initiated from a third country and the posted
worker has links only with that third country and a single Member State, Regulations
No 883/2004 and No 859/2003 do not apply. However, in the case of mobility of
third-country nationals between Member States, Regulation (EC) No 859/2003 does
apply as a rule. Although the Directive does not touch upon the competence of the
Member States to conclude bilateral agreements with third countries, the phrase ‘more
favourable’ can only mean that the basic rules of the Directive apply for posted
workers from third countries. Moreover, the Stockholm programme adopted by the
European Council in December 2009 stated that the European Union must ensure
fair treatment of third-country nationals who reside legally on the territory of its
Member States. However, only few countries have implemented this notion. 

In Ireland, the approach taken is that all employees (irrespective of origin) are
entitled to the same protection, once they are legally resident in the State. In case law
therefore, no specific rules (other than immigration rules) apply to such workers and
the issues that were brought to light in court cases were acted on in relation to all
posted (whether third country or EU) workers. 

In Spain the abusive posting of third-country nationals (Brazilians are mentioned
most frequently) remains a problem. More specifically, Spanish labour inspectorate
reported cases of workers without work permits in Portugal being posted to Spain, and
others in which non-EU workers assumed false (Portuguese) identities. The Portuguese
labour inspectorate voiced the suspicion that criminal organisations may be involved
in sending such irregular workers to Spain and elsewhere. In Galicia at least, Spanish
labour inspectors automatically check the status of all identified or suspected non-EU
workers with the Portuguese authorities.

In France, posted workers of a service provider based in a third country, who are
also nationals of a third country must produce both authorisation to work and a
residence permit stating ‘temporary worker’. In order to be allowed to enter France,
these posted workers must also, where applicable, hold visas.
The inflow of posted workers from third countries is not an issue in Belgium although
the inspectorate services have detected fraudulent Brazilian recruitment chains
coming through Portugal. A company from the EU/EEA has the freedom to provide
services in Belgium with its workers without the need for a work permit, even when
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the workers originate from third countries, with in the end no differences in applicable
working conditions. 

In relation to the posting of non-EU workers in Italy, it has to be noted that the
procedure aimed at obtaining a residence permit is necessary only for the first entry
into Italy. Whenever foreigners are already in possession of a residence permit issued
for reasons other than work, they can enter into employment using or converting their
permit under determined conditions established by law. Various cases have been
reported of companies that declared the presence of non-Italian posted workers who
were in reality workers who were already present in Italy: immigrant workers,
therefore, who were in Italy but contracted to letter box companies or even entirely
fictitious companies.

Employers that want to employ workers from third countries in the Netherlands
need a work permit for employing them. This work permit can be obtained by the
foreign employer or hirer, upon request. After the work permit is issued, the hirer must
have a copy to show upon request. In order to receive a work permit, the applicant
must be able to claim that there is no one else in the EU available for the position.
Other conditions include suitable housing for the (posted) worker and the observance
of the prescribed Dutch working conditions.

The Romanian labour market can be characterised by a prominent presence of
third country workers. In the selection and recruitment of posted workers (mainly of
non-EU origins) a major role is played by recruitment companies that arrange the
employment of foreign workers. Many problems have been revealed regarding the
non-observance or the subsequent modification by employer/recruiter of the initial
verbal agreement or the employment contract, especially with regard to wages and
working hours. The absence of a proper legislative framework to regulate the activity
of these companies, be they head-quartered in Romania or abroad, leaves room for
many violations of the non-EU workers rights, both during recruitment and during
the administrative procedure of earning the right to work. Unlike the posted workers
from EU countries that are protected by legislation that guarantees labour and
employment conditions at least with regard to the number of working hours,
minimum wage, leave of absence, safety and health care at the work place, posted
workers from third countries do not benefit from the provisions of the labour
legislation in force.
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The different types of posting

Experiences with the 3 different types of posting mentioned in the Directive (normal
posting, intra-corporate posting and posting through temporary agencies) are rather
diverse. 

The least problematic is the first type of posting when used in the traditional sense
of subcontracting specialised work to a foreign undertaking often with relatively
highly-skilled, highly-paid workers (e.g. in financial services). These workers are not
considered problematic in terms of employment rights protection. With regard to the
second type of posting the picture is rather varied. Some correspondents report on
subsidiaries that are only created in order to circumvent labour standards and other
obligations. However, a majority of the reports gives no indication of widespread
abuse. These two types become only problematic in situations of labour-only
subcontracting in labour-intensive industries: those cases where the subcontractor or
the foreign subsidiary has nothing to offer except cheap labour. The cost advantages
of posting from a low social security country to a country with normal social security
costs can mount up to 25-30% (see form b page 38). Other cost advantages are obtained
if posted workers are not properly paid according to the correct skill/qualification
level so that such workers are subject to minimum pay and conditions, instead of the
equivalents paid to the ordinary workforce in the host State.

Most problematic is the use of temporary agencies in cross-border situations.
Specific for construction is the temporary and mobile nature of the work and the
workplace. The dynamic between posting and temporary work therefore deserves
more attention. Discontinuity and a strong pressure for cost cutting in a labour-
intensive sector dominate the character of the working conditions and labour
relations. Several countries went in the recent past through a period of serious labour
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shortages. As a consequence both skilled and unskilled construction workers have
been posted or recruited via temporary agencies. 

When the PWD was concluded, the phenomenon of agency workers posted to
another Member State was negligible. This was partly because of the ban on agency work
that still existed in the construction sector in several Member States. Nevertheless, the
PWD referred in Article 1 (3c) to transnational agency work: undertakings which

being a temporary employment undertaking or placement agency, hire out a worker 
to a user undertaking established or operating in the territory of a Member State,
provided there is an employment relationship between the temporary employment
undertaking or placement agency and the worker during the period of posting.

Since then the temporary agency sector has grown steadily and employs almost 2% of
the full-time equivalent European workforce. In most countries that had banned
agency work, this was abolished in the late 1990s, leading to a substantial increase.
Since the beginning of this century, the agency work sector has been plagued by a
considerable increase in dubious agencies using illegal employees and/or evading the
payment of taxes and premiums (Håkansson et al., 2009). 

For example, after the ban was abolished in France and the use of temporary
agencies was legalised, outsourcing in construction took the form of labour-only
subcontracting (the return of the marchandage, a stable supply of precarious labour).
Construction is now strongly over-represented in the agency work sector with a (still
growing) share of 20.6 percent of the overall temporary workforce in 2006. It is
calculated that temporary agency workers occupy 120,000 full-time jobs in
construction. The lowest echelon of temporary agency workers does not figure in
official construction workers’ statistics: they are seen as ‘service providers’, or simply
ignored because of the irregular character of their work. The French legislation rules
that posting of temporary workers with the sole objective to submit (cheap) labour is
forbidden. There has been a shift from recruitment of temporary posted workers to
temporary agency workers (both probably coming from the same countries). The
complete opening up of the French labour market for the 8 CEE countries that joined
the EU in 2004 has led to a significant substitution of posting through the provision
of services by temporary agencies (type 3) by individual direct recruitment of foreign
workers by temporary agencies.

The Norwegian Fellesforbundet observes a tendency of employers preferring
agency workers from agencies that are based in Norway rather than subcontracting to
companies with posted workers, especially within the shipbuilding industry. The
extension of the collective agreement within shipbuilding has been very controversial
among the employers, and in particular with regards to the regulations on lodging and
home travel that apply to posted/commuting workers. By setting up local labour hire
agencies, they reduce costs by claiming that the workers are ‘local’ rather than posted.
In other words, within a few years the strategy has shifted from preferring posted to
locally employed migrant workers (in the past protected by the transitional
regulations). This illustrates the general tendency of some employers to prefer
whatever arrangement that gives the lowest labour costs, and indeed the importance
of avoiding parallel regulations with different standards.
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In Spain temporary employment agencies are still in effect banned from construction
sites, although reforms currently under discussion in parliament may change this.
However, posting of foreign temporary workers by Portuguese sub-contractors has
become an established feature, albeit on a limited scale, of the labour market in
certain regions in Spain. It remains so today, despite the crisis in employment in the
sector. The impression is that posted workers are more likely to be skilled, and above
all steel fixers and structural concrete workers (specialities for which they have a long
established reputation), but also as bricklayers or other trades. The persistence of
posting today points to a possible shift in its function within the construction labour
market. In the boom years 2006-2007 it could be argued that posting contributed to
alleviating labour shortages in the industry. Its continued presence now, in the midst
of mass unemployment in the sector, suggests the importance of cost-cutting in
driving the use of posting in the industry, and hence the potential this introduces for
abusive practices and unfair competition.

In Switzerland foreign temporary workers are more and more engaged as so-
called self-employed workers with working conditions far below the Swiss standards.
The posting rules prescribe that for the purposes of the Directive ‘the definition of a
worker is that which applies in the law of the Member State to whose territory the
worker is posted’ (article 2.2 PWD). However, this is not seriously implemented and
therefore compliance is weak. 

The problems recorded in Belgium are often related to agencies and falsely posted
workers. Construction companies receive offers from foreign temporary work or
posting agencies with very attractive prices. Considering that the Belgian minimum
wages never can be met, these offers stimulate the unfair competition in the sector.
The foreign workers are employed in the black economy via intermediaries, sometimes
non-bona fide posting agencies.

In some cases, temporary agencies explicitly guarantee the persons they recruit the
status of ‘employees’, but in others temporary workers are regarded as being self-
employed. This is reported from different countries (Ireland, the UK, and Sweden).
It remains difficult to monitor and enforce compliance with employment law and
working conditions by agencies (especially those located abroad). The Irish social
partners agreed in 2009 to negotiate a mutually acceptable transposition of the
Temporary Agency Work EU Directive. As well as equal treatment rights for agency
workers, existing commitments under the previous round of Towards 2016 on the
regulation of employment agencies resulted in the publication in July 2009 of the
Employment Agency Regulation Bill. This seeks to ensure that all recruitment
agencies operating in Ireland are properly licensed. The Bill makes provisions for
prosecutions, in absentia, for offences under employment rights legislation in certain
circumstances and these include incidents where agencies based abroad do not turn
up in court.

The social partners in construction in the Netherlands signal an increase of
temporary workers and self-employed workers, and both parties notice that the
number of bogus self-employed is rising. They argue that posting was used as a
channel of recruiting workers from CEE countries that were willing to work under
lower working conditions than Dutch workers. Since workers from CEE countries no
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longer need a work permit workers are coming in through more beneficial forms of
work, such as temporary or self-employed workers. The Dutch temporary
employment agencies and trade unions started a voluntary certification system for
employment agencies in 2007 with the aim to distinguish genuine from bogus
agencies: the NEN-4400-1 (for Dutch employment agencies) and NEN 4400-2 (for
foreign employment agencies). Genuine temporary employment agencies witnessed
an increase of bogus agencies after the abolition of the permit system in 1998.

Supervision and enforcement

Legislation that is not enforced or enforceable undermines public trust in the
legislator; enforcement and effective sanctioning should be key elements of every
legislative act. In the early 1990s the ECJ stated that Community law does not
prohibit Member States from enforcing rules laid down in labour legislation or in
collective labour agreements by appropriate means. The European legislator also often
refers to such ‘appropriate means’. The question is whether the available means, or
better said the means that are justifiable in the eyes of the ECJ and the Commission,
can be labelled appropriate. In the latest ECJ rulings the application and even the
monitoring of host country labour standards are seen as restrictions on the free
provision of services; service providers should not be hindered by additional
administrative domestic rules and provisions. It has already been underlined that the
Commission’s focus on infringement proceedings aimed at the removal of obligatory
notification and registration of the service provider and the workers concerned
hampers in practice effective enforcement. As a result, checks on contract compliance
and of the respect for workers’ rights, a basic element in the fight against bogus
agencies and other dubious practices, are frustrated and can no longer be guaranteed
by the Member States.

In most Member States no separate monitoring of posted workers exists and this
is often motivated with reference to the ECJ cases. It is difficult to assess the
effectiveness of monitoring mechanisms or the degree of enforcement. Given the fact
that registration is absent in some countries or incomplete in others, we cannot come
up with conclusions that are based on hard evidence. Nevertheless, we have the
impression that monitoring is weak and enforcement therefore is not taking effect.
The European Commission sometimes expresses awareness of this dead end but has
not come up with an effective instrument. In its 2007 Communication it
acknowledges that host Member States have the right to check that conditions are
observed within the Member State where the services provider is established. On the
other hand, it notes that enforcement of fines is problematic and reports that its
applicability is contested: the procedures leading to an enforceable decision are
considered too slow to cover the majority of cross-border situations, taking into
account the temporary, mobile and short character of posting. On the other hand, the
Commission continues to concentrate on infringement proceedings against
supervisory mechanisms that are a ‘burden’ for the service supplier. The consequences
are clear: in recent years, the Commission has tried to restrict the possibilities for
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national supervision by limiting measures in the field of registration, prior notification
and the need for a representative on the territory where the work is executed. Besides
calling for strengthened administrative cooperation between host and home countries,
the designated instrument for the Commission is a case-by-case approach. From the
perspective of combating abuses, such an approach fragments and individualises the
monitoring of compliance and makes supervision ineffective. This contradictory
policy has been criticised by the European trade union movement. It considers that
the Commission sends out confusing and contradictory messages ‘calling on Member
States to improve implementation and application and strengthen enforcement, while
at the same time putting into question the very mechanisms and instruments that
Member States are currently utilising to that end’ (ETUC and EFBWW, 2007). The
Commission’s policy leads also to friction with other parts of the EU social legislation
and with the aim to fight undeclared and illicit labour. A summary of findings in this
area illustrates the actual deadlock. 

In Ireland no mandatory declaration of posting is required. Although employers
may be required to retain certain records for a period of time (for example to indicate
compliance with minimum wage legislation), there is no specific requirement that an
employer established outside of the State must keep such records relating to posted
workers on site in Ireland. This is a problem for the monitoring and enforcement
agencies, first, in terms of monitoring under what labour conditions posted workers
are really working and, secondly, in trying to ensure that there exists an employment
relationship between the posted workers and the foreign service provider before the
actual posting. However, this problem also arises in relation to Irish firms, which are
not required to keep records and documentation on site (with limited exceptions; for
example, relating to certain health and safety documentation).

There is no direct enforcement or monitoring measures with regard to the PWD
in the UK; instead the Directive is enforced only as a consequence of the enforcement
of other laws. The key government agencies that might deal with any issues are the
minimum wage inspectorate and the Gangmasters Licensing Authority (GLA), which
licences labour providers in the agricultural sector.

The Norwegian Labour Inspectorate Authority, in the capacity of liaison office,
provides information on the terms and conditions of employment that shall apply to
the posted worker. The Labour Inspectorate Authority can also refer to employers’ and
employees’ organisations in cases where the provisions of a generally binding
collective agreement are applicable. The Authority shall oversee that enterprises
comply with the requirements of the Working Environment Act and when relevant,
generally binding collective agreements. Supervision is mainly aimed at enterprises
with the poorest working conditions, where there is little willingness to correct
problems and where they think the agency's efforts will have the greatest effect. This
is done by reviews of enterprises’ internal control systems to reveal whether
regulations and procedures are being followed, inspections to check whether
companies meet legal requirements and investigation of accidents.

The labour inspectorate in France has no competence to judge the labour
relationship or to look after workers rights (except for health and safety). Breaches in
this field come under the competence of the specialised tribunals (conseils des
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prud’hommes). Inspectors can suggest, in an informal way, improvements during the
inspection. They can apply rules related to the public order provisions, particularly
with regard to atypical work contracts (part-time work, temporary contracts) as long as
these rules are subject to criminal sanctions.

In Spain, responsibility for supervision and enforcement of posting legislation lies
essentially in the hands of the Labour Inspectorate. Posting companies and workers
are not and have never been the object of systematic inspection. If in the course of
their work – e.g. a visit to a construction site (and construction is considered a priority
for the inspectorate), inspectors do come across posted workers and companies, they
will always review their paperwork to check that this is in order. If this uncovers
possible irregularities, then inspectors usually take action. This is one, essentially
random, way in which posting companies and posted workers might come to the
attention of the inspectorate. Instructions issued to the labour inspectorate make
confirmation of the real existence of a company a first task. Inspectors are also
instructed to verify the nature of posted workers’ employment relationships. Figures
provided by the Spanish inspectorate for the period 2007-2009, show that by far the
largest single category of infringements by posting companies concern the
transnational character of the posting itself: e.g. failure to notify the Spanish
authorities of the posting or to provide the required information, or to meet other
requirements of posting companies. A ‘Guide for the Inspection of Portuguese
companies’ updated in 2009 in collaboration with the Portuguese Labour Inspectorate
provides Spanish inspectors with information and guidelines on how to interpret
Portuguese documents and how to assess compliance with the law.

The obligation to provide a written agreement regarding the terms of the posting,
based on Council Directive 91/533/EEC of 14 October 1991 on an employer’s
obligation to inform employees of the conditions applicable to the contract or
employment relationship, is not actively enforced by the Portuguese Inspectorate.

The Labour Inspectorate in the Netherlands has no competence to enforce
collective agreements as its enforcement duties are limited to the legal minimum wage
provisions and other labour law-related working conditions. The Inspectorate only has
investigational duties regarding collective agreements. The result of such an
investigation will be communicated to the social partners that can demand
compliance authorised by the Collective Agreements Act; enforced through private
law. The temporary agency sector has set up a foundation that monitors compliance
with the Collective Agreement for Temporary Workers and the Social Fund Collective
Agreement for the Temporary Agency Sector. This compliance office has the capacity
to prosecute, which is the reason why it is called the ‘Collective agreement police’.

E-Government plays a fundamental role in implementing compliance, prevention
and detection in Belgium. The social inspectorate services take preventive and
repressive measures in their fight against unfair competition and social dumping. The
services are able to prepare their inspections on site and to find fraudulent employers
through the use of data sharing, data matching and data mining. By verifying social
and labour documents, the services have the possibility to check whether an employer
respects remuneration and working conditions.

Post ing  and work ing  condi t ions  in  prac t i ce 31



The Labour Inspectorate in Romania has the responsibility to monitor compliance
with the labour legislation and collective bargaining provisions. The responsibilities of
the Labour Inspectorate and the Immigration Office include checks on employment
and posting of third-country workers. The two institutions have concluded a
cooperation agreement and have developed an operative cooperation plan to fight
illegal migration and undeclared labour.

Since 2005 in Germany responsibility for supervising sites and workplaces has
been transferred to the Financial Monitoring Unit for Undeclared Labour (FKS) of
the Customs Administration. This department monitors companies and the self-
employed. Staffing has been increased to 6,800 employees and the department has
powers of criminal investigation. Inspections mainly focus on compulsory
notification, the payment of social security costs, compliance with working conditions
and labour law, and the equal treatment of workers.

In Sweden supervisory measures are only found in collective agreements with a
Swedish trade union. The legislative instruments, which support and maintain the
function for trade unions to monitor and check wages and employment conditions for
domestic and foreign employers alike seem to have been weakened by EU law and by
new legislation after Laval.

Currently there are no instruments in Italy that allow the monitoring of the
phenomenon of posting. What has been established is a protocol to be used by
provincial inspectors in case they encounter, during their regular inspections, cases of
posting. In these cases, they are advised to request the production of a formal
document containing the workers, information on deductions and to request the
presentation of form E101.

Sanctioning and recovery 

Article 5 of the Directive refers to easy access to courts and tribunals for posted
workers, including arbitration or mediation procedures. We have investigated the
possibilities for recovery in case of breaches. First of all it has to be said that
complaints are virtually never initiated by posted workers themselves. Posted workers
are extremely reticent to be seen consulting unions, and even more reluctant to make
a complaint, fearing that they might be dismissed or not rehired if they cause trouble.
Isolated cases of posted workers going either to the unions or to the local authorities
and/or inspectorate occur after the end of the job. By that time it is virtually
impossible to detect the case and to prove most irregularities. Besides this, fines for
employers for breaching labour standards are relatively low and are not seen to have
a hugely deterrent effect.

Ireland did not introduce any specific enforcement, compliance or redress
procedures to cover posting situations. Claims for breaches of employment law must
be pursued individually (there is no ‘class action’ mechanism). A breach of a worker’s
entitlements under the collective agreement can be pursued by the worker in civil
proceedings or by the National Employment Rights Agency, on behalf of a worker,
under the Industrial Relations Act 1990. Trade unions can apply to the Court in
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respect of alleged breaches of collective agreements and the Court may direct the
employer to do various things (including the payment of any sum due to a worker for
remuneration in accordance with the agreement). Breaches of a Registered
Employment Agreement by an employer (for example, impeding the work of a labour
inspector) can also result in criminal penalties.

A posted worker who is unfairly dismissed or paid below the minimum wage is
able to bring a case to an industrial tribunal in the UK. This may not only be difficult
to do, however, but also be difficult to prove given the nebulous nature of the
employment status in construction. However, in 2007 a labour court identified Polish
workers supplied by an agency as being ‘employees’ of the agency rather than
‘workers’ who have more limited rights.

In order to claim the right to terms and conditions of employment, a posted
worker may institute legal proceedings in Norway. Violations of the legal provisions
are punishable pursuant to the relevant legal provisions.

Switzerland has introduced a dissuasive sanction in addition to administrative
fines for minor offences. Serious infringements of working conditions, non-payment
of fines or violations of the mandatory information and cooperation provisions can
result in a one to five years participation ban for the provision of services. The banned
undertakings are listed in a public register (in 2009 alone as many as 128 cases). The
system still requires improvement. Administrative fines are difficult to collect in cross-
border situations and foreign courts are not always willing to take these fines seriously
or declare that they are not competent to act according to Swiss regulations.
Notwithstanding these critical remarks, the authorities have established a supervisory
system that guarantees checks on approximately 50% of all posting cases.

The Belgian representative trade unions and employers’ organisations have the
possibility to represent posted workers. The permission of the posted worker to do so
is not needed. Non-respect of the LIMOSA declaration can lead to an administrative
or penal sanction. Not respecting the mandatory declaration by the employer of a
posted worker and not respecting the declaration by a posted self-employed person
will lead to a penal sanction. Both the employer and the client/user can receive a
penal or administrative sanction. The numbers of infringements and involved
employees were relative stable between 2008 and 2009. The first concern of social
inspectors that encounter infringements is to rectify the situation; the services can
make up a report that lead to a penal or administrative sanction. They prefer to issue
a warning to the employer rather than informing the court of any infringements by
drawing up a formal report.

Except for several provisions regarding the sanctioning of employers that break
the procedures under which work and residence permits are issued (targeting illegal
migration), the Romanian Posted Workers from third Countries Regulation does not
provide for any sanction of abusive actions committed by employers against posted
workers. The impact of sanctions to be applied by the labour inspectorate is no more
than symbolic. 

Individual disputes in France are settled by conciliation by the industrial tribunals
and they do not give rulings unless the attempt to reach an agreed settlement fails.
These tribunals consist of a conciliation board and an arbitration board, and the
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attempt at conciliation is the first, compulsory, stage of the judicial process. The
provisions relating to supervision and sanctions for the French posting rules can be
described as detailed and comprehensive. Failure to present the necessary documents
to the labour inspectorate is subject to fines. However, the sanctions are often of a
non-dissuasive character. 

The Labour Inspectorate in the Netherlands can impose administrative fines on
companies that violate the minimum wages regulations. The Inspectorate can
prosecute an employer when there is a question of underpayment, no holiday
allowance paid or the employer fails to present information about the sort of work or
terms of employment and/or number of hours. The amount of fines is related to the
degree of underpayment and the fines are payable for each employee that has been
underpaid.

The Swedish Work Environment Authority’s role as liaison office has been
strengthened after Lex Laval. The Authority conducts inspections and visit workplaces
and informs about the Swedish model. The judicial system comes into play in labour
market issues only on the basis of general civil proceeding or penal law proceedings.
In order to ensure transparency for posted workers and their employers, the trade
unions are to submit the conditions which they may force through with the support
of industrial action to the Work Environment Authority.

In the Spanish report it is stated that the quantitative and qualitative intensification
of monitoring serves for very little because of the multiple legal obstacles to securing
enforcement of sanctions (fines or other penalties) issued to foreign companies
posting workers in Spain. This is the essential problem with respect to monitoring of
posting. In practice, notifications of sanctions issued against foreign companies were
‘simply thrown in the bin’, and companies with unpaid fines or other non-executed
sanctions can continue to operate in Spain.

Official updated figures in Germany provide evidence that especially in
construction a high incidence of breaches takes place, although the German Posting
Act has already been in force for 15 years now. For 2009 the competent authority (the
Customs Administration) has reported a total of € 35 million fines. In reality
informants estimate the size of breaches substantially higher, as the checks are only
made at random. 

In cases of posting in Italy without the requirements fulfilled the user company
and the posting undertaking are punished with a penalty of € 50 per person employed
and for each day of employment. When the posting occurs without meeting the
requirements, the employee may go to court to demand an employment relationship
with the user undertaking.

Institutional enforcement and related sanctioning exist in some Member States.
The legal position of the competent authorities involved is normally relatively strong.
A completely different situation applies for the individual worker. For workers, all in
all, the route through tribunals and courts is an arduous one:
• courts are often unfamiliar with posting issues,
• courts are not always committed to the results of collective bargaining,
• evidence obtained in one Member State is not automatically recognised by courts
in another,
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• there is a lack of guidance on how to deal with posting issues, and the ECJ cases
have not contributed to more clarity or certainty,
• the temporary character is a serious barrier to effective enforcement, it is
problematic to detect breaches in time and to gather information,
• therefore, it is also difficult for individual workers to prove abuses,
• fines are rather symbolic and have no deterrent effect,
• the administrative sanctions and sentences (for instance imposed by the Labour
Inspectorate and the courts) are not recognised by or legally binding in other
countries (as they would be if they were criminal offences),
• employers can close down their operations and re-emerge under different names
relatively quickly,
• it is difficult to master and monitor regulations that originate in the home
country.

Recovery is also often dependent on the number of workers involved and/or the
extreme nature of the exploitation or abuse. We found evidence that cases with
individual workers involved, even with severe consequences such as fatalities, are
taken less seriously than cases where the free provision of services and economic
freedoms are at stake. The result is impunity and the inability of the EU’s legal system
to guarantee an effective sanction, remedy or redress in cases of violations of the
posting rules. 

Based on our reports, we can formulate some conditions that might ease the quite
problematic appeal to judicial proceedings. However, the general conclusion must be
that easily accessible provisions for posted workers are mainly lacking. 
Positive instruments are:
• the existence of specific tailor-made redress procedures,
• collective action,
• the competence to represent posted workers by unions and/or social partner
organisations,
• political pressure and publicity,
• intervention by dispute resolution or arbitration bodies.

Role of social partners

The role of social partners can be defined in a very broad sense and in some countries
they have taken the lead in informing posting companies and their workers. The
EFBWW/FIEC site provides detailed information on relevant national legislation and
provisions on posted workers in the 27 Member States in English and the host country
official language and is judged to be the most complete information site on the
posting of workers in the construction industry.

For Spain it is said that the social partners in construction are outperforming both
the Spanish authorities and the Commission. The construction unions play an active
role in attempting to ensure compliance with the law and to protect the rights of
posted construction workers at the national and above all regional level. Employers
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share the unions’ positive evaluation of the Spanish-Portuguese cooperation
agreement, and of the opportunity this gives the social partners to contribute to the
discussions of the bilateral committee. The social partners are collaborating with the
Spanish and Portuguese Labour Inspectorates in drawing up a table of equivalences of
professional categories. In the Spanish case, the Commission’s Recommendations
regarding measures, in accordance with Art 4 of Directive 96/71, that Member States
should take to make information on posting available and accessible cannot be said
to have been fulfilled.

In Ireland problems with compliance were historically dealt with by unions and
employers via traditional industrial relations structures and procedures (negotiations,
agreements, collective action, mediation via the Labour Court, etcetera), and outcomes
often reflected the pragmatism of the voluntarist system. The National Employment
Rights Agency (NERA) set up under the national partnership agreement, Towards
2016, as part of the response to large-scale disputes involving the exploitation of
migrant workers at two companies, Gama and Irish Ferries, that monitors and enforces
employment rights compliance, by contrast, sees it role as strictly enforcing the
(increasing volume of) employment law, through the regular courts if necessary. Some
employers (used to the voluntarist system) consider NERA to be overly aggressive in
its approach and some unions feel that it has hijacked their functions.

In Belgium Partnership Agreements are signed between the social partners and
the social inspectorate services in the fight against undeclared work; the social partners
are also an important source for the social inspectorate services for the checks
concerning the terms and conditions of employment. Trade unions develop activities
aimed at informing the foreign posted workers about their rights.

The social partners in the Netherlands have set up institutions to enforce
collective agreements per sector. They have established structural cooperation with the
Labour Inspectorate. In the construction sector a compliance office was trialled and
the social partners in the temporary work sector set up a successful foundation that
monitors compliance and has the competence to prosecute. The Dutch unions have
sought to establish contact with foreign workers through cultural (Polish)
organisations, churches, media and employment agencies, and to find out what kind
of problems arise at their work.

At the initiative of the construction industry employers in France an information
campaign was started in October 2005, which aimed at making existing legal
regulations in connection with domestic and foreign sub-contracting more widely
known. The employers associations reacted above all to the spread of the practice of
posting in the construction industry. In several French cases the role of the trade
unions and their representatives at the workplace has been crucial for the detection of
irregularities, especially in situations where unions have established good contacts
with the posted workers concerned.

In a series of joint statements the German social partners have formulated their
strategy to fight against illegal practices and posting fraud. Improvement of
monitoring and compliance with minimum wage regulations were the main items in
these statements. The social partners played a decisive role in the political disputes
leading up to the German posting act that was concluded before the Posting of
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Workers Directive. A joint statement in 2004 gave rise to several regional alliances of
the social partners, the authorities and the Custom Administration. The construction
union has set up a European Association of Migrant Labour. Through this channel the
interests of workers are defended and procedures for compensation initiated.

The Italian trade unions, and specifically those in the construction sector,
cooperate with the Labour Inspectorate and hand over information about the
irregularities they find in their ordinary monitoring of construction sites. Employers’
organisations play an informative role when they are contacted by companies wishing
to post or to receive posted workers. 

The Swedish social partners regulate the rates of pay and pay conditions. The
system of collective bargaining is based on the activity of the partners; they have to
check whether collective agreements and application agreements are signed and
applied to workers in companies no matter whether these are domestic or foreign. The
vast majority of all checks on working conditions in foreign companies are carried out
by the trade unions at local level, mostly on payment, insurance and other terms and
conditions of employment.

The Swiss social partners played a crucial role as the free movement agreement
with the EU was discussed. The unions took the lead in enhancing flanking social
policy measures. This resulted in the actual posting rules. Also in the enforcement and
monitoring of wages and working conditions the role of social partners is of great
importance: paritarian and tripartite committees are the competent bodies to carry out
monitoring. 

An interesting joint feature in the UK context is the functioning of the National
Joint Council for the Engineering Construction Industry (NJC). Maintaining accurate
information on who is actually, or is likely to be, working on site is a key issue with
any construction site. The NJC is the industry body that facilitates opportunities for
consultation, discussion and negotiation of key issues, including the PWD, relevant
to the overall sub-sectors and individual projects. The most significant groups involved
in compliance and enforcement on site are the trade union stewards on sites.

Interesting cases and types of abuses

As regards unintended effects, it is clear that the issue of posted workers has become
indistinctly mixed in with issues relating to recruitment of (migrant) labour generally
and relating to contract compliance. Circumvention develops as a response to the
national regulatory framework and attempts to bypass the rules and provisions take
different forms. Despite the fact that posting firms are required to apply terms and
conditions of employment, such firms can obtain a cost advantage if social security
contributions in the country of origin are considerably lower. The same happens if
posted workers are not placed properly on the correct skill/qualification level so that
such workers are working on minimum pay and conditions, but not those equivalent
to their colleagues in the host State. These factors can lead to a preference for posted
workers over domestic workers, with the possibility of a resulting erosion of skill levels
in the host State. 
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Based on the country reports it is possible to distinguish and describe four posting-
related forms of labour recruitment that can be categorised.

a. In our research we found normal posting with specialised subcontractors providing
temporary services in another EU Member State with well-paid skilled workers or
qualified staff both belonging to the posting companies’ core workforce.

In these cases the respect for labour standards is normally guaranteed. The French
Senate discussed one prominent case (Porcheville) which showed that irregularities
can take place even on large sites of a well-known client and with specialised
subcontractors. The conclusion of this debate was that the non-respect of the posting
rules is not confined to small or medium-scale worksites. Intervention by the unions
and the workers’ representatives was said to be crucial as they could dialogue directly
with the posted workers concerned (http://www.senat.fr/rap/r06-028/r06-028.html). 

It is not always easy for the client or the main contractor to check the payslips of
all workers. Problems with compliance start as soon as large companies transfer
recruitment to small subcontractors, leading to multiple levels of recruitment and
drive compliance even further down by the use of agencies, gang masters and other
intermediaries. A strategy based on the use of labour-only subcontracting with the aim
of fixing reduced prices carries the risk that sooner or later irregular labour and illegal
foreign work will enter the market. Groups of workers are recruited via letter box
companies, advertising and informal networking. The lower stratum is then an
irregular supply of cheap labour via agents or gang masters and potential distortion of
the labour market is evident. This underlines the importance of liability legislation. 

b. We also found ‘perfectly legal’ posting where the calculation was made between
engaging a domestic workforce and bringing in a workforce from abroad under 
the banner of the free provision of services. At first sight nothing is wrong. But, 
the calculation is simple: a subcontractor that can provide a basic workforce from 
a country with low social security payments is probably cheaper than a domestic
subcontractor. The differences between the basic rate and the minimum labour
standards that have to be respected are perhaps small. However, if this is combined 
with long working hours and poor living and working conditions one can question the
legal character of the posting. There are two calculations in this respect that have to be
made: less social security costs and the payment of minimum wages (instead of locally
prevailing wages taking into account the skills level). A third element can be the evasion
of tax obligations.

Savings to employers derive from the fact that some payments are neither subject to
social security contributions nor to income tax in the receiving countries. While this
lies beyond the competence and responsibility of the Labour Inspectorates or other
enforcement bodies, it does create opportunities for fraud vis-à-vis the tax and social
security systems. There is a strong and universal consensus that in practice posted
workers are often paid, and prepared to work, at the lowest official minimum wage
rate level (given that this is much higher than the home country equivalent). 
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Another problem that was already signalled with respect to wage levels is the question
of the equivalency of professional categories and the corresponding tasks. In the UK,
for instance, posted workers are covered by the national minimum wage but this is
below all construction collective agreements and the often higher local rates of pay.
There are currently no legislative provisions to apply the terms of mandatory or other
collective agreements to posted workers. This means that the range of construction
collective agreements, generally accepted by the construction social partners, do not
necessarily apply to posted workers.

In theory the French posting regulation provides effective equality of direct wage
costs for posted and French workers: each worker is paid according to the (minimum)
gross wage corresponding to the rates for his qualifications fixed by collective
agreement. The social partners’ unions and employers’ organisations perceive a major
problem in applying the rates of pay to posted workers where the corresponding
national qualification profiles and occupational categories differ from one another
and consequently make it difficult to correctly classify the worker in question within
the negotiated pay scales. In the French Senate report a calculation (for 2006) was
made: compliance with the posting rules leads to a cost difference of approximately
50% between French wages and the wage costs of posted workers. Calculations in
other receiving countries lead to similar results: the wage gap based on lower social
security costs ranges between 25 to 30%. 

The current legislation in Romania provides companies that hire workers posted
from third countries with some competitive advantages as compared to other
companies. The amounts paid by employers for posted workers are 29.5% smaller
than those for workers on employment contracts (contributions to the social
insurance and health and unemployment funds are not paid in Romania for posted
workers). Unlike the workers posted from EU countries, posted workers from third
countries are not protected by legislation that guarantees labour and employment
conditions. Romania has not ratified ILO Convention no.181 on private recruitment
agencies, which comprises basic rules regarding the transparency of agencies, provides
the necessary checks and discourages abusive practices against workers.

c. We found questionable practices of ‘legal’ posting where the recruited workforce was
confronted with lack of proper social insurance, non-payment of overtime, deductions
for administrative costs, forced and unfair deduction for lodging and transport, tax
deductions and the obligatory refunding (after the return back home) of (minimum)
wage payments. In extreme cases workers were confronted with excessive overtime, no
compliance with rest days, or only 1 or 2 days in a month, combined with basic health
and safety problems. In such circumstances there is no or ineffective worker
representation. These practices are in breach of the Posting provisions.

In the second case we mentioned the ‘legal’ competitive effect of the posting of
workers, and especially the cost differences between sending and receiving countries
in the field of social security. This situation becomes even worse if, as is signalled in
several reports, the principal irregularities in the use of posting are not only lower
remuneration than that laid down by the national collective agreements or by
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minimum wage provisions but also irregular social security contributions in the
country of origin. However, the classical type of non-compliance is most often the
non-respect of wage provisions. The reports document serious irregularities regarding
the remuneration of posted workers. Even in the case of apparently regular wage
packages, in reality the workers are only paid a part of their salary or are asked to
return a part of it to their employer.

The Gama case in Ireland involved the posting of Turkish workers to work on a
number of sought after public projects, including power plants, major road
developments and local authority housing estates. In February 2005 it came to light
that Gama was employing the workers on rates below both the registered collective
agreement minimum rate and, indeed, below the national minimum wage. The
workers were accommodated off site by their employers and spoke little or no English.
The issue was brought to public attention and the general public was quite shocked
by the nature of the workers’ living accommodation. The Labour Inspectorate began
an immediate investigation. A complex tale of destroyed work records and workers’
money being paid, in some cases without their knowledge, into Irish, Turkish and
Dutch bank accounts emerged. The dispute, which eventually involved three trade
unions and a protracted series of unofficial and official action, was finally resolved
through the Labour Relations Commission in August 2005. Gama agreed to pay all
its Turkish employees € 8000 per year of service to cover overtime worked. All Turkish
employees received the monies from the Dutch bank accounts and were paid
substantial sums to cover underpayments. At this point almost all of the original 600
workers had returned to Turkey, with only 83 left in Ireland. The Gama dispute
brought the issues around exploitation of posted workers and the complex problems
such posting creates onto the national stage for the first time. In response to the
dispute (and another at Irish Ferries), the social partners agreed in the national
partnership agreement, Towards 2016, to the establishment of the National
Employment Rights Agency.

The Spanish unions and Labour Inspectorate consider that working time is one of
the major areas of abuse associated with posting workers, who systematically work
longer hours, do more overtime, and have shorter periods of rest, than those permitted
under the collective agreements and the Spanish Labour Statute. However they also
agree that such abuses are by no means restricted to posted workers. The problem of
monitoring working time and overtime is generic to the industry as a whole.

In the UK Tyne Tunnel project the main contractor Bouygues subcontracted part
of the contract to Polish and Portuguese contractors. The building workers union
UCATT identified that posted workers were working to steelwork skill rate 1 of the
working rule agreement (£9.82 plus contract bonus) but were only being paid £5.50
per hour which was illegal as the national minimum wage was £5.73. Employers
disputed that the national minimum wage was not being paid and one argued that as
these were posted workers they did not have to pay the negotiated steelwork skill rate 1.
A series of meetings were held with the client and main contractor and Members of
Parliament were informed by the union that this may turn into a significant issue in
their constituencies. Subsequently the Portuguese company PortScope produced what
the union believed to be a fictitious pay slip. This showed that a worker was being paid
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above the minimum wage but a combined payment for holiday pay was included, a
practice that has been illegal since a 2006 ECJ ruling.

In the UK case of SFL (SAB Ltd) in 2005 Hungarian workers were found to be
receiving £816-£1,020 per month, which was below the normal rates and national
minimum wage. A posted worker reported that the equivalent Hungarian wage was
£326 per month. Following union industrial action an audit system was set up for the
wages, with SFL transferring wages from an offshore bank account into the workers’
own Hungarian accounts. However, a posted worker reported that a ‘managing’ fee of
£2,380-£2,584 per month was being taken from the final wage that workers received
in their personal Hungarian bank accounts. The posted workers concerned reported
that they were working a six-day week, with a nine and a half hour day Monday to
Friday and up until early Saturday afternoon. There were no rest or tea breaks and no
provision was made in the workload to accommodate periods of inclement weather.
SFL (SAB Ltd) did provide flights back to Hungary once a month; however with
regard to accommodation the situation was very poor. It was found that at any one
time between eight and ten people were living in a small terraced house. The employer
seemed to be aware of local council inspections as posted workers were ordered to take
some beds out of the house and ‘hide’ them. These were then replaced once the
inspection had taken place.

The Lindsey dispute is the prime UK example with posted workers living on
barges in Grimsby docks being kept away from other workers, the union, the local
population and surrounding community. In this dispute two key issues with working
time were reported. The first was that the unions believed that posted workers were
not able to take rest breaks during their shifts; management disputed this arguing that
these were added to their midday lunch break. Just as significantly workers were
changing into their protective clothing and preparing for a shift prior to the shift
starting. Local practice was that this was undertaken at the beginning of each shift. It
came out that the subcontractor was being paid on a lump sum basis of a fixed
number of hours in which to complete the job.

One very prominent case in France was the affair related to the power station
constructed in Porcheville (2006). EDF was the client and the main contractor
(Alstom) engaged a Polish subcontractor (Zrew). After an alert by the French unions,
the labour inspectorate inspected the pay slips of the posted workers and found that
payments had not been made correctly: the workers received the minimum wage but
in this minimum payment the allowances for the lodging costs were included. A
worker organised by NSZZ Solidarno??�decided to fight for equal treatment and
asked the local French CGT union for assistance. The local labour inspectorate
ordered additional payments according to French law and as this was not executed the
case was brought to court and compensation was won in 2008.

d. Finally we found different types of ‘fake’ posting, varying from the copying and
distribution over a whole gang of E101/A1 forms, to recruitment of posted workers who
were already present in the host country or of workers turned into bogus self-employed,
to posting via letter box companies and unverifiable invoices for the provision of
services. Workers are registered as self-employed in their home country shortly before
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the departure to the receiving country. In specific cases these workers are posted as a
gang of self-employed. They are not registered, have no contracts, receive payments in
cash etc. The posting undertaking and the workers concerned do not pay taxes either in
the host or in the home country. 

In almost all the countries there is little to suggest effective supervision and still less
sanctions concerning one of the essential criteria of posting – namely that this is a
temporary situation of companies and workers normally operating in their home
country. Information and evidence from all sources suggests that in practice many
postings are false; involving workers who work exclusively in the host country for
subcontractors whose main, if not exclusive activity is also carried out there. Some of
our experts were confronted with cases of addresses of posting companies recorded in
the documentation that turned out to be locked, abandoned or even partly demolished
buildings.

One of the frequent posting abuses in France is the provision of services that
takes the form of the recruitment of individual workers. Based on the effective
subordination of these workers to the user undertaking, they have to be treated,
according to French law, as workers engaged directly by these undertakings. Another
important feature is the presence of letter box companies on the labour market. As
intermediary gang masters they offer cheap labour (with payments below the
minimum wage or SMIC), without having acted as a real construction company or
specialised subcontractor in the country of origin.

The Spanish Labour Inspectorate considers that one of the most oft-repeated
violations of posting law involves Portuguese subcontractors who establish letter box
companies with little or no real activity in Portugal, and with as primary or exclusive
activity to operate as subcontractors for Spanish companies. Also reported are instances
of Spanish companies establishing letter box companies in Portugal, who on discovery
were obliged to register their employees with the Spanish social security system.

For Ireland some cases were reported where the directors of a construction
company were also the sole directors of an employment agency that supplied workers
only to the construction company in question. This practice may be perfectly legal,
unless it is found to be explicitly used for the avoidance of tax or employment law.
Furthermore, there is still considerable confusion and uncertainty in Irish law about
the status of individuals who obtain work through employment agencies. In some
cases, temporary agencies explicitly guarantee the persons they recruit the status of
‘employees’, but in others temporary workers are regarded as being self-employed.

In the Italian report several cases of fake posting are mentioned varying from the
signing of ‘posting’ contracts with foreign workers that are already living in Italy to
contracting by letter box companies or even entirely fictitious companies.

In the UK the Gangmasters Licensing Authority (GLA) reported a number of
incidents of the use of ‘bogus’ posted workers by Bulgarian GLA licensed recruitment
agencies. After the licence to supply labour in the agricultural sector was withdrawn,
GLA reported that Bulgarian workers were being supplied as bogus self-employed
rather than bogus posted workers, although employment status here, as in
construction, is difficult to define.
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The Belgian social inspections services are often confronted with fake, false or
incomplete E101/A1 certificates, fictitious posting and other fraud stratagems. A
fourth breach is the incomplete declaration of work performed: not all the hours
worked by the posted worker are declared to the social and fiscal authorities of the
sending country.

In Germany an increase has been reported in bogus self-employed workers
carrying out subordinated paid work based on the contractor’s planning and
supervision, with equipment from the contractor. 

Good practices

In the reports we find some good practices that can serve as useful tools for the
improvement of the posting arrangements:

• In some countries registration is reliable, also because the start date for the provision 
of services through the posting of workers has to be notified and the necessary
information has to be handed to competent authorities in the host country. 
Experiences with e-registration are promising in this respect.

The introduction of E-Government and the use of the different databases by data
sharing, matching or mining was an important step forward in the fight against cross-
border fraud in Belgium. The LIMOSA declaration system provides a view of the
number of posted workers and constitutes a very useful database for extracting
information about posted workers (e.g. country of origin, sector of employment,
duration and frequency). Essential in the Swiss model is the one week notification
requirement; this compulsory registration makes effective supervision and
enforcement possible. A number of measures have been put in place to combat social
dumping in the Norwegian labour market; strengthening of the Labour Inspectorate,
requirement of identity cards for all workers at construction sites, a new register for
temporary work agencies, chain liability in construction, certain revisions in the Act
relating to general application of wage agreements etc. Several of these measures are
now under evaluation, and it is still too early to draw conclusions as to their
functionality. However, the increased efforts of the Labour Inspectorate have
obviously had some positive effects. Furthermore, the ID-card scheme on
construction sites sticks out as being an efficient and successful measure with positive
side effects in enhancing general registration and declaration. 

• Bilateral cooperation and operational contacts in the field (for instance in the framework
of the Euregio-network) lead to more mutual trust and this contributes to transparency,
the flow of information and improved cross-border compliance.

The Spanish case suggests that bilateral cooperation between countries and/or regions
linked by important flows of posted workers is crucial to effective dissemination of
information and enforcement: the nature of posting is such that the Labour

Post ing  and work ing  condi t ions  in  prac t i ce 43



Inspectorate in one country requires information from another, and anything that can
be done to improve communication between them will facilitate enforcement. The
Spanish experience points to the benefits of frequent individual exchanges of
information, monitoring of the phenomenon and joint inspections.

The cooperation initiated by the German social partners and their funds has
created common ground with several neighbouring countries. From 1998 the
paritarian fund SOKA-BAU initiated joint activities with similar supplementary funds
that have led to European conferences. The aim has been to coordinate procedures
that can avoid double payments for holiday benefits and other mandatory national
provisions in cross-border situations. This has resulted in a system of reciprocal
exemptions between several EU Member States.

• Institutionalised joint action by all actors is a prerequisite for successful enforcement.

Although the numbers of posting companies not complying with official compulsory
registration in Germany is considered to be substantial, the impression is that due to
the strong cooperative links between the Custom Administration, the paritarian fund
SOKA-BAU and the sectoral Institute for Accidents Insurance the breaches with the
posting rules are decreasing. Data exchange is functioning quite well since 2006. The
recently negotiated audit of posted workers’ wages and conditions in the UK
engineering sector provides a fact-based transparent process where unions, stewards
and indigenous workers can be sure that agreed rates of pay and conditions of service
are being followed. The effort to increase the efficiency of organisations involved in
the Netherlands in supervision and enforcement through cooperation in so-called
‘sectoral intervention teams’ looks promising. The intervention teams work together
on cases, with the result that the effectiveness of their inspections increases. An
employer who violates several laws can be sued during an inspection by this
intervention team for several offences. The intervention teams have shown that this
method improves the functioning of the inspections. The Partnership Agreements
concluded in the Belgian construction industry between the social partners and the
social inspectorate services in the fight against undeclared work have a similar impact
and this approach will stimulate preventive and repressive action. In Switzerland the
tripartite and bipartite institutions have taken the lead in enforcement and probably
this has been a crucial condition for the (relative) success of the Swiss approach. 

The joint action in Ireland in social partner initiatives (e.g. the Hidden Economy
Working Group; the negotiated, self-policing compliance mechanisms that will come
into effect if the Labour Court Recommendation is accepted) forms a promising
package; the experience suggests that social partner involvement is crucial for effective
compliance with the Directive.

• The registration and the accreditation of recruitment agencies and temporary work
agencies contribute to distinguishing between genuine and non-bona fide recruitment.

In the UK the Gangmasters Licence Act in agriculture is an important example in this
area. This relates to its overall working practice and its engagement with other EU
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agencies. The GLA was set up following the death of 23 Chinese migrant workers and
does now provide a sectoral framework of protection and importantly an environment
in which social partners can improve conditions in the sector. Trade unions were
central to the campaign and process that led to the authority being created. The Dutch
initiatives with compliance and supervision in the temporary agency sector have had
a substantial impact and have also created a deterrent effect. 

• The integration of posted workers in the traditional labour market institutions (with real
benefits even when they are there only temporarily) increases awareness of their rights.
But also the cooperation with cultural organisations and NGOs can be seen as a good
practice that leads to mutual trust and as a channel to provide information on rights 
and standards. 

The National Stewards’ Forum in the UK provides a discussion, information and
training forum where workplace issues and potential employer challenges to
agreements can be identified. The network itself is also informal and contact is made
outside of meetings and information quickly passed from project to project. Currently
this forum provides a space where stewards can ‘air their views’ and discuss/challenge
national union officials with regard to agreements or current negotiations. The forum
has not (yet) taken up the responsibility for posted workers, but this could be a
pathway in that direction. The Norwegian and Swiss campaigns to organise migrant
workers have probably been successful because of the use of unorthodox methods.
The activities range from the translation of the daily trade union information in
several languages to local activities with cultural organisations and NGOs. In some
cases also cooperation with organisations in the home country has been attempted.
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Country reports
Short versions, edited by Jan Cremers



Belgium*

The applicable regulatory framework

Directive 96/71/EC was transposed by the Act of 5 March 2002. Implementation was
delayed by the Court of Justice decision in the Arblade case (November 1999). A
‘posted worker’ as defined by the Act is ‘a worker who carries out work in Belgium and
who either habitually works in the territory of one or more countries other than
Belgium or who was recruited in a country other than Belgium’. The employment
relationship between the foreign posting undertaking and the gainfully employed
posted worker should already exist prior to the temporary posting and should be
retained throughout the period of posting. Article 5 of the Act implements the working,
remuneration and employment conditions. Application is not restricted to the
nucleus of terms and conditions of employment enumerated in the Posting Directive
but encompasses nearly all legal provisions dealing with remuneration and
employment conditions (Jorens and Van Overmeiren, 2005; Cremers and Donders,
2004).

There is a distinction between the ‘free provision of services’ and the ‘free
movement of workers’. Article 2 of the Royal Decree of 9 June 1999 implementing the
Act of 30 April 1999 on the employment of foreign workers exempts posted workers
who are not EU/EEA nationals and who are employed by an undertaking established
in an EU/EEA Member State that provides temporary services from the obligation to
obtain a work permit.

* The authors of the original country report were Jozef Pacolet and Frederic De Wispelaere, 
HIVA-Leuven. 



Facts and figures related to posting

The European Commission states that the most reliable and up-to-date statistical data
presently available are based on the number of E101 certificates delivered by the social
security institutions. Since 1 May 2010 Regulation 883/2004 is applicable and the A1
certificate replaces the E101 certificate. At this moment the authorities have updated
the on-line application and A1 declarations are issued. The E101 certificates of the
posted workers are integrated in a database, called GOTOT-IN (Cross-border
Occupation). An increase in the number of E101 certificates can be observed from
2006 to 2007 (+24.8%) and a decrease from 2008 to 2009 (-11.0%). In this period, the
social security institutions of neighbouring countries delivered most of the E101
certificates for posted workers. In 2006, more than one quarter (25.3%) of the posted
workers came from Luxembourg. This share decreased in the following years to15.8%
in 2009. Poland (13.6%) had a large share in 2006 and was the second sending country
(17.7%) in 2009 (Table 1). Until 1 may 2009 Belgium limited the free movement of
workers coming from Poland but not the free movement of services and the related
posted workers.

The number of E101 certificates in the GOTOT-IN database probably does not
correspond to the total number of posted workers. The National Social Security
Office (NSSO) only receives a portion of the E101 certificates issued. Many EU
Member States do not transfer a copy of the E101 certificate to the receiving country.
Member States with decentralised issue of E101 forms are unlikely to always send the
forms to the NSSO (Deridder, De Pauw and Van Braekel, 2007). The fact that in
Luxembourg a centralised authority issues the E101 forms may partly explain the high
number of E101 certificates in the GOTOT-IN database. There is evidence that not all
posted workers have an E101 certificate (Van Overmeiren, 2009).

The figures for 2007 from the Administrative Commission on Social Security for
Migrant Workers differ from these from GOTOT-IN. 127,627 posted workers were sent
to Belgium in 2006 and 112,766 in 2007 (European Commission, 2009). Different
definitions and the lack of copies of all E101 certificates can explain the differences.
Most posted workers originated in 2007 from France (37.4%), Germany (21.9%),
Poland (17.0%) and Luxembourg (7.0%).
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Table 1: Breakdown of E101 certificates by country, Belgium as receiving country, 2006-2009

2006 2007 2008 2009
% share % share % share % share

Number in total Number in total Number in total Number in total

Luxembourg 20,101 25.3 21,362 21.6 20,429 20.7 13,853 15.8

The Netherlands 16,554 20.9 20,387 20.6 20,048 20.3 20,483 23.3

France 15,606 19.7 16,649 16.8 16,434 16.6 13,165 15.0

Poland 10,783 13.6 15,501 15.7 16,585 16.8 15,576 17.7

Germany 7,016 8.8 11,965 12.1 10,973 11.1 12,095 13.8

Total 79,383 100 98,984 100 98,821 100 87,940 100

Source: Deridder, De Pauw and Van Braekel, 2007, p. 112; Update B. De Pauw (NSSO)



The E101 certificates with Belgium as sending country are collected in the GOTOT-
OUT database. According to 2009 figures, Belgian companies posted 50,774 workers
to other EU Member States and Iceland, Norway, Liechtenstein and Switzerland. The
workers were sent to the ‘old’ Member States, in particular to the neighbouring
countries France (37.6%) and the Netherlands (32.1%). 25.1% of the Belgian posted
workers carried out activities in construction and 29.1% in ‘Financial intermediation,
real estate, renting and business activities’ (Table 2). Since 2007 the frequency and the
duration can be calculated by the LIMOSA declarations database (Table 3). In 2008,
224,905 persons were declared including 203 867 employees (90% of total declared);
an increase in 42.1% compared to 2007. In 2009 the number decreased (-3.5%). 
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Table 2: E101 certificates by economic activity, Belgium as sending country, 2009

Sectors of economic activity (% of total)

NACE A to B Industry NACE C to F Services NACE G to P

of which of which

Source: European Commission, 2009, p. 20.

Agriculture,
hunting 
and fishing 

709

1.4%

Industry 
Total

25,576

50.4%

Construction
NACE F

12,756

25.1%

Services 
Total

24,489

48.2%

Wholesale
and retail
trade 
NACE G

2,027

4.0%

Hotels and
restaurants
NACE H

756

1.5%

Transport,
storage 
and

communi-
cation 
NACE I

872

1.7%

Health 
and 
social
work 
NACE 
M-N-O

6,073

12.0%

Total

50,774

100%

Financial 
intermediation,
real estate,
renting and
business
activities
NACE J-K

14,761

29.1%

Table 3: Number of LIMOSA declarations by category, 2007-2010 (1 January – 30 June)

2007 2008 2009 2010
(1 April - 31 December) (1 January - 30 June)

Employees 144,898 203,867 194,550 113,336

Self-employed persons 12,392 19,896 21,575 14,831

Apprentices 808 1,038 859 424

Self-employed apprentices 128 104 131 50

Total of declared persons 158,226 224,905 217,115 128,641

% change 42.1% – 3.5%

Source: TSW, 2010, p. 131; De Pauw, 2009b; Update B. De Pauw (NSSO)

Most LIMOSA declarations were made for persons coming from neighbouring
countries (60.7%, Table 4). The Luxembourg share in LIMOSA (5.4%) is significantly
lower than in the GOTOT-IN database. The high percentage of declarations made by
employers from Poland is confirmed (14.9%). The high number of Portuguese
employers (5.1%) is not so remarkable since inspection services have detected
fraudulent Brazilian recruitment chains coming through Portugal (Devlies, 2009).

The numbers in the GOTOT-IN database and in the LIMOSA database differ
considerably. The LIMOSA declaration is compulsory and an E101 certificate is not



an essential condition for the legal posting of workers. It is not compulsory but
‘preferable’ to posses an E101 certificate before the beginning of the posting period
(Jorens, 2009). This can also be applied for during or after the posting period.
Nevertheless, many of the user undertakings check this E101 certificate, and in
absence refuse access to the firm or the construction site. Recruitment of posted
workers is a solution for the great demand for qualified construction workers and can
lead to absorption of a temporary or permanent workforce in specific professions or
sectors. But there is also a risk of competition between national and posted workers
with, in the worst case, more unemployment among national workers and a loss of
social and fiscal contributions for the receiving country. 

Registration and notification issues

There is a range of databases of interest to the social inspectorate services: DIMONA,
DMFA, GENESIS, OASIS, DUC, LIMOSA and GOTOT-IN. E-Government plays
a very important role in the registration and notification procedures and is used for
data sharing, data matching and data mining. The registration of posted workers has
to be done by a compulsory LIMOSA declaration. LIMOSA was set up to prepare the
opening of the labour market on 1 May 2009 for workers coming from new EU
Member States. The declaration is an instrument of control in the fight against fraud
and unfair competition by foreign workers who accept work at below-market wages
and disregard Belgian labour standards. LIMOSA makes it possible to deliver more
detailed and accurate figures about posted workers. Employers of posted workers have
to indicate how long the activity will probably last. If it lasts longer than the indicated
period a new declaration is necessary. The declaration is obligatory for all incoming
employees, self-employed persons, and (self-employed) apprentices, temporarily or
partially who, in principle, are not subject to Belgian social security. For posted
employees, the identification data of the employee, the employer and the Belgian
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Table 4: Countries with the highest share in the LIMOSA declarations, 2008-2009

2008 2009

Country Number of % share Number of % share
declarations in total declarations in total

The Netherlands 52,334 23.3 49,515 22.8

Germany 33,770 15.0 34,844 16.0

Poland 33,582 14.9 33,472 15.4

France 38,125 17.0 30,772 14.2

Luxembourg 12,248 5.4 13,180 6.1

Romania 5,193 2.3 11,158 5.1

Portugal 11,561 5.1 11,066 5.1

Total 224,905 100 217,115 100

Source: TSW, 2010, p. 131; Update B. De Pauw (NSSO)



client or principal, but also the starting and termination dates, the type of service or
the economic sector, the place where the activities will be performed, the weekly
working hours and the time schedule of the employee have to be declared in the
LIMOSA system. In certain circumstances exemption from the mandatory
declaration is possible. The foreign employer who has made a LIMOSA declaration is
exempted for a period of 12 months from the obligation to draw up certain
documents (work regulations, personnel register, and control prescriptions for part-
time employees). The applicant will receive a LIMOSA-1 certificate (L1 document)
that certifies the mandatory declaration. The posted worker must keep the L1
document during his stay. The client will ask for the document before a foreign worker
starts working. When the document cannot be presented, a client has to inform the
authorities. The mandatory LIMOSA declaration is an effective tool for risk analysis
and for the goal-oriented mobilisation of the social inspectors (Buelens, 2007). By
matching the LIMOSA declarations and E101 certificates in the GOTOT-IN database
it should be possible to find violations of the posting rules. By verifying social and
labour documents, inspection services have the possibility to check whether an
employer respects remuneration and working conditions. 

The databases DIMONA and DMFA are also important verification tools.
DIMONA (Immediate Declaration) is a tool to declare a worker at the moment he
starts and stops working. DMFA (Multifunctional Declaration) is a tool for declaring
the wages and working time of the employees on a three-monthly basis. GENESIS
(Gathering Evidence from National Enquiries for Social Inspection Services) serves as
a ‘portal’ to different databases useful to the social inspectors for their preparation,
execution or finalisation of an inspection on site. One of the databases within
GENESIS is the ‘register of investigations’ that collects all the ongoing and closed
investigations of four federal social inspection services. OASIS (Anti-fraud
Organisation of the social inspection services) is a fraud detection system that tries to
find potential fraudulent companies on the basis of predetermined warning signs for
three specific sectors (construction, transport and cleaning). The reporting of work in
progress in the real estate sector at workplaces via a database called DUC is a tool for
determining the type and scale of the work and the identity of the contractor and
subcontractors. The contractor is relieved from the obligation to make a declaration
when he does not use a subcontractor and the total amount of the activities is lower
than € 25,000 (ex. VAT). 

Appearances of different types of posting

Article 3 of the Directive 96/71/EC defines three forms of posting. The Act of 5 March
2002 does not distinguish between these forms (Jorens and Van Overmeiren, 2005). It
is important to focus on the great number of foreign temporary work agencies that try
to post workers. Temporary employment is regulated by the Act of 24 July 1987 on
temporary work, temporary employment and the posting of workers for the benefit of
users. Temporary employment agencies must have an authorisation to ensure they
have sufficient guarantees to perform this work. The authorisation is given by the
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different Regions: Flemish Region, Walloon Region, and Brussels Capital Region
(Pacolet and De Wispelaere, 2008). Some agencies (often Dutch) call themselves
‘posting offices’ and try to avoid the authorisation requirement (Jorens and Van
Overmeiren, 2007). Another important feature is posting fraud leading to social
dumping and unfair competition. The ‘Social Legislation Inspectorate’ within the
Federal Public Service Employment, Labour and Social Dialogue defines 4 forms of
posting fraud: the incomplete declaration of work performed (not all the hours
worked are declared to the social and fiscal authorities of the sending country), fake
posting certificates (E101), fraud stratagems and fictitious posted workers (TSW, 2010).

The industry is confronted with unfair competition: a survey executed amongst
Belgian contractors showed that 31 to 53% of the companies had received offers for
subcontracting that they suspected to be unfair proposals. Not respecting minimum
wages and employment conditions are the most frequently reported forms of unfair
competition. Some 24 to 38% of the proposals were of this nature, leading to an
average of 12% of unfair offers. But the approached companies suspect as many as 27
to 29% of the firms are taking advantage of this and 50 to 60% of the firms mention
the damage it caused to their activities. They estimate 25 to 31% of the work is lost by
this ‘unfair’ activity (some 1.8 to 2.3 FTE, compared with the average construction size
of 6 FTE). The industry mentions a price dumping effect of the unfair competition of
17%. In the survey, 24% of the companies affiliated to the construction association
Vlaamse Confederatie Bouw indicated that the unfair proposals received came from a
Belgian temporary work agency; 37% indicated it came from a foreign temporary work
agency (Pacolet and Baeyens, 2007). Considering that the minimum wages can never
be met, these offers distort the competition in the sector.

The social inspectorate services are also confronted with fake, false or incomplete
E101 certificates. When essential parts of the certificate are missing or when the
certificate is falsified, the services will ask for the E101 certificates to be withdrawn.
Most of the requests in 2006 were sent to the authorities in Luxembourg and Germany
because the conditions were no longer respected. In 2007 most of the withdrawal
requests were sent to the Polish authorities (76). In some cases posted workers without
certificate will request this certificate from the social security institution of the sending
country when they are checked by a Belgian social inspectorate service (De Pauw, 2009).

Control and enforcement

The social inspectorate services receive many tip-offs and complaints, coming from
unpaid workers, social partners, competing companies or other authorities. The
chance that the services will find an infringement through these tip-offs or complaints
is real. The inspection services are confronted with different problems when carrying
out checks on posted workers (TSW, 2010). Language problems make questioning the
foreign employer or worker difficult. The inspection services try to solve this problem
by working together with interpreters. The collection of information is very difficult
if the employer is a foreign company, mostly without a Belgian office, and the
cooperation with foreign authorities is crucial. There is a glaring lack of social
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inspectors responsible for checking on posted workers. In some Provinces, only one
social inspector inside a service is responsible for the checks. This is in contradiction
with the observation that the number of social inspectors has grown over the last 15
years (Pacolet, Perelman, Pestieau, Baeyens and De Wispelaere, 2009). 

The SIOD/SIRS, or the Belgian Social Information and Investigation Service is
‘a centralised structure for the fight against illegal work and social fraud and at the
same time a reference structure concerning information and policy options for the
fight against illegal work and social fraud’ and includes the General Council of
Partners and the Federal Steering Bureau. In the strategic plans of SIOD for 2008-2009
special attention is given to the fight against cross-border fraud (SIOD, 2008-2009).
Within SIOD a working group with representatives of the different competent social
inspectorate services is concerned with drawing up an inventory of problems related
to posted workers and with efforts to solve them (Devlies, 2009). Based on a Protocol
on Cooperation between different partners concluded on 30 July 1993 (and
reconfirmed in the Act of 3 May 2003 and the Act of 27 December 2006) a District
Cell is operational in each district with the task of organising the fight against illegal
work and social fraud. The cooperation between the different stakeholders involved is
aimed at more effective combating illegal work and social fraud. In 2009, the District
Cells carried out 9,220 checks with a strong focus on construction and catering. In the
fight against cross-border social fraud the federal social inspectorate services have
concluded cooperation agreements with Luxembourg, France and Poland in order to
enhance administrative cooperation and it is planned to step up this cooperation with
other countries. TSW, the inspectorate within the Federal Public Service Employment,
Labour and Social Dialogue has started a ‘Single Point of Contact’ (SPOC), designed
for the exchange of information with the inspectorate services of the Member States
dealing with practical problems with monitoring terms and conditions of employment
(TSW, 2010).

Within the inspectorate ‘Social Legislation Inspectorate’ of the Federal Public
Service Employment, Labour and Social Dialogue, a unit named COVRON ‘Control
of foreign companies’ is responsible for the fight against unfair competition by foreign
companies and the fight against social dumping by foreign employees. A guide for the
control of foreign employers provides an explanation of the legislation and the
working method during the inspections on site. COVRON recorded 618
infringements by foreign companies during the inspections in 2008. Most
infringements were committed by not respecting the remuneration conditions
prescribed in the different collective agreements. A total amount of € 1.6 million was
recovered for not respecting the collective agreements and 1,921 employees were
involved. € 211,962 was recovered for not respecting working time. In total, an
amount of 2 million was regulated in the checks on foreign companies and their
posted workers. 5,095 employees were involved or an average regulation of € 393 for
every employee involved.

The social partners are an important source for the inspectorate for checks on
terms and conditions of employment. When social inspectors encounter infringements,
their concern is to rectify the illegal situation. Rather than informing the court of any
infringements by drawing up a formal report, they may prefer to issue a warning to
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the employer and propose a deadline to regulate the situation. Non-respect of the
LIMOSA declaration can lead to an administrative or penal sanction. Not respecting
the mandatory declaration by the employer of a posted worker and not respecting the
declaration by a posted self-employed person will lead to a penal sanction of between
500 and 2500 euro, multiplied by a surcharge of 5.5. The fine is multiplied by the
number of employees for which the violation is committed, without being higher than
125,000 euro. Mitigating circumstances can be applied without being lower than 40
percent of the minimum fine. There is even a prison term from 8 days up to one year.
The administrative sanction is fixed at between 1,875 and 6,250 euro. The fine is
multiplied by the number of employees involved, without being higher than 100,000
euro. Mitigating circumstances can be applied without being lower than 40% of the
minimum fine. Not only the employer but also the client can receive a penal or
administrative sanction. This sanction is lower than that for the employer.

When the posted worker cannot produce the L1 document, the user has to
declare this to the authorities. This is an ideal tool for regulating the situation by the
social inspectorate services. The number of cases reported decreased between 2007 and
2008 by almost 50%. This was also the case between 2008 and 2009 (-34%). A reason
for this decrease might be that foreign employees have become familiar with the
mandatory declaration. The numbers of infringements and employees involved found
by the Directorate Social Inspection of the Federal Public Service Social Security on
the compulsory LIMOSA declaration were relatively stable between 2008 and 2009.
For most infringements the inspectors made a report that could lead to a penal or
administrative sanction (2007: 67%; 2008: 53%; 2009: 80%). During a large-scale
inspection of the construction industry by the District Cells and coordinated by the
Belgian Social Information and Investigation Service in June 2009 504 employers and
1 091 employees were checked. Only 2% of the employers and employees checked
were involved in an infringement of the posting legislation. The Law of 27 June 1969
on social security and the Direct Income Code on Tax represent the rules on liability
concerning social and fiscal charges in subcontracting. It was established as a response
to the appearance of so-called ‘gangmasters’, who declared workers to the social
security and tax administration, but never paid social security contributions and taxes
on wages. If the contracting party, which is the principal contractor or subcontractor,
has social and tax debts at the time the invoice has to be paid, a deduction has to be
made by the client or principal contractor. The deduction is limited to the amount of
the debts and cannot be more than 35% in the case of social debts or 15% in the case
of tax debts, of the amount owed by the client or contractor. The share devoted to
social debts is limited to 65% when the liability is established for tax debts, the latter
being allocated 35%.

Working conditions in theory and practice

Minimum wages are fixed in collective agreements that are generally binding. The
employer must draw up an annual individual account for every worker he employs.
This annual document should indicate all the work performed by the worker and the
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wages paid. A wage statement is provided to the worker for each definitive payment.
By these two documents (individual annual account and wage statement) the social
inspectorate will verify if minimum wages are respected. Employers with posted
workers are exempt from the obligation to draw up and keep up to date the individual
account and the wage statement for a period of 12 months provided that they keep
equivalent foreign documents from the country of origin at the disposal of the social
inspectorate. In practice, foreign companies try to fall under the cheapest Joint
Committee (the sector with the lowest minimum wages). The wages paid to posted
workers are most of the time in violation with the minimum wages and employers try
to label the costs paid for travel and accommodation a remuneration component
(TSW, 2010). On 1 January 2003 a rule was introduced that generally reduced the
working time to 38 hours a week. A number of Joint Committees have reduced weekly
working time to less than 38 hours. In practice the social inspectorate reports a lack of
control instruments to verify the working hours. Belgian employers have to establish
a time schedule (start and end of working day, breaks) in the work regulation.
Employers of posted workers are exempted from drawing up work regulations when
they have made a LIMOSA declaration. The employer has to fill in the weekly
working time of the employee by the time schedule. In practice, the weekly working
time in construction is dependent on the priorities of the contractor. 

Posted workers are offered as very flexible workers. Nevertheless they have to
respect the working time conditions. Overtime is almost never paid with the legal
surcharge – normal overtime: 50% and overtime on Sunday or public holidays: 100%
(TSW, 2010). Occupational Welfare Funds can be set up in Belgium by way of
collective agreements concluded at Joint Committee level, in most cases for an entire
industry. Such a Fund has legal personality and is administered jointly by
representatives of the social partners. The purpose of setting up a Welfare Fund can be
threefold (www.eurofound.europa.eu):
• to grant supplementary welfare benefits (pension, guaranteed pay, unemployment
benefit, etc.);
• to organise vocational training for employees and young people;
• to ensure employees’ health and safety.

The employer has to pay 9% of the gross income to the Employers’ Office for the
Organisation and Control of Welfare Schemes. In construction there is an agreement
with Germany about the payment of loyalty stamps. German companies that pay
contributions to SOKA BAU are exempted from the payment for loyalty stamps. 

Assessment

In theory there is no different treatment between Belgian and posted workers.
Application of the posting rules is not restricted to the nucleus of terms and
conditions of employment but covers nearly all legal provisions dealing with
remuneration and working conditions. 

Jorens and Van Overmeiren (2005) concluded five years ago: ‘Inspection services
face many problems in executing control in the case of posting of workers and they
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are convinced that the existing instruments do no suffice to carry out effective
controls. Even if it is possible, abuses are so widespread that inspectorate services
never seem to get a real grip on the existing problems’. During the last five years
positive steps have been taken in the supervision of posted workers. E-Government
and the use of databases, but also the great number of policy and operational bodies
responsible for tackling social fraud and illegal work confirm this impression.
Nevertheless social inspectorate services are still facing problems during their
inspections on site. For the social inspection services the only effective instrument to
tackle abuses is the introduction of liability of the client (exclusion of private clients)
or the principal contractor for the wage debts of the subcontractor. 
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The applicable regulatory framework

The French government issued Decree 86-127 on work permits for Greek, Spanish and
Portuguese nationals in 1986. Consequently, the posting of workers from Greece,
Spain, and Portugal came under the responsibility of the immigration authorities.
Posted workers could not be paid less than the minimum wage as laid down by law or
less than the minimum wage fixed by collective agreement or else be employed under
less favourable conditions of employment than those prevailing in France. In 1986/87,
inspections at construction sites repeatedly discovered workers employed under
significantly worse conditions of employment and pay than those of French
colleagues. The proceedings against subcontractor Rush Portuguesa concluded with
two legal rulings and finally in the European Court of Justice with the high-profile
judgment ‘Rush Portuguesa vs. ONI’ of 27 March 1990, in which the judges defined
posting of workers as coming under the freedom to provide services. Portuguese
undertakings were allowed to post their workers to perform contracts without work
permits, as the workers were not seeking access to the labour market of the host country. At
the same time, the ECJ permitted the Member States to extend and implement their
national minimum provisions under labour law or collective agreements temporarily
to workers posted to their territory, provided that corresponding provisions applied to
national undertakings. 

On 20 December 1993 the Loi Quinquennale No. 93-1313 was promulgated, later
on supplemented by a Decree (11 July 1994) and a ministerial circular (30 December
1994). The posting clause contained in this legal package reads as follows: 

France*

* The author of the original country report was Jan Cremers, AIAS, Amsterdam University.



Without prejudice to international treaties and agreements, where an undertaking not
established in France is engaged in the provision of services on the national territory,
the workers posted temporarily by this undertaking to carry out the services are 
subject to the provisions of the laws, regulations and agreements applying to workers
employed by undertakings in the same sector, established in France, relating to social
security, cross-sectoral or sectoral supplementary schemes covered by Title III of 
Book VII of the Social Security code, pay, working time and terms and conditions 
of employment, within the limits and according to the procedures laid down by 
the Decree.

No serious legal problems were anticipated with transposing the European posting
rules into the body of national regulations by Decree 2000-1128 of 22 November
2000. The basic notion is that a foreign employer who temporarily delivers services
with his posted workers has to respect the working conditions that apply according to
French law. In recent years a decree (2007-1739 of 11 December 2007) redefined the
applicable conditions related to French law and strengthened the position of the
liaison office. Finally the special provisions for other sectors, like agriculture and
transport, were integrated. The current rules are included in Chapter II, Title VI of the
Labour Code (modified in January 2008, entering into force on 1 May 2008).

In July 2008 the labour market was opened to workers from the eight Central and
Eastern countries that joined the EU in 2004. Bulgarian and Romanian workers
remain subject to transitional arrangements until 2014. The arrangements do not apply
for workers posted by foreign service providers (Rush Portuguesa: posted workers are
not seeking access).

The scope of application of the posting regulation encompasses all economic
sectors. The rules concern all undertakings and self-employed workers not established
in France who provide services for third parties in France and for this purpose
temporarily post workers who normally work for these undertakings – under an
employment contract or an arrangement for the hiring out of workers through a
temporary employment agency or any other form of hiring out of workers. If the
activity can no longer be considered as being exercised temporarily all ordinary
binding French rules and provisions apply. The conditions for a worker to be
considered to be employed derive further from case law (if he/she performs paid work
in a subordinate relationship). The existence or otherwise of self-employed status can be
ascertained, irrespective of that person’s title in the home country. 

With effect from the first day of posting, all the provisions of the labour laws and
of collective agreements which apply to ordinary workers carrying out comparable
work in the same sector and region are applicable. Provisions of collective agreements
take precedence over provisions of the law provided that the negotiated provisions are
more favourable for workers. Collective agreements need to be declared generally
binding in the sector concerned (extension) by the Employment Ministry. Where no
such extension exists, the minimum provisions of the law and of the national
minimum wage (SMIC) apply.
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Facts and figures related to posting

France belongs together with Germany, Belgium, the Netherlands and (until recently)
Spain, to the main receiving countries. In 2005 it was receiving country for 78,000
workers who had registered with this declaration whilst 312,000 French workers had
registered for stays abroad. The majority (78%) of E101 registered received persons
were from the old Member States, 22% came from the EU 10 countries that joined
the EU in 2004. In 2006 the number of E101 registered persons increased to 128,000.
However, the increase was less prominent from the EU 10 and the relative share
decreased to 20% (26,000 registered persons). The last figures available show that in
2007 the total number of E101 registered persons increased further to 149,000 citizens.
Roughly 75% of this number is real posting; the other 25% is related to other
categories (international transport, persons active in two or more Member States,
family members, other temporary residents). The increase between 2005 and 2006
may be due to the fact that the 2005 figures do not include postings from
neighbouring country Belgium and the lack of posting data from Spain for 2005 and
2006. The share of posted workers from the new Member States stayed rather low
(23% compared to the EU average of 33%). With a total of 284,000 E101 certificates
issued in 2007, France headed the group of sending countries (with Poland, Germany
and the Czech Republic ranking after France). Posting from France decreased in the
period 2005-2007, although the country still had a net balance between posted workers
sent and posted workers received (of 83,000 workers).

Half of the E101 certificates issued are for activities in the service sector, in
particular transport activities, financial intermediation and business activities. Around
46% of E101 certificates are issued for industrial activities, of which more than half fall
in the construction sector. Agriculture and fishing make up less than 1% of all
certificates. There is ample evidence that in reality the number of postings is
considerably higher than official figures indicate, as much of the transnational
provision of services remains completely undeclared (Kahmann, 2006). The Grignon
report produced on behalf of the economic committee of the French senate in 2006
confirmed this conclusion. In the report it is stated that at least 80% of the posted
workers are not subject to the mandatory prior notification. Therefore, their identity
and their workplace are unknown to the competent administration. Construction
comes first in the ranking of undeclared labour related to foreign companies as traced
and identified during workplace inspections. The report indicates that this was already
a widespread practice long before the 2004 EU enlargement with service-providing
companies entering from Germany, Portugal, Poland, Italy, Spain and the Czech
Republic. 

Jounin (2006) describes a substantial violation of labour law on construction sites.
After the legal introduction of the use of temporary work agencies (for a long time
forbidden in French construction) outsourcing in construction takes the form of
labour-only subcontracting (the return of the ‘marchandage’, a stable supply of
precarious labour). The extensive use of subcontracting has lead to a small, but
powerful group of general contractors that wins tenders, manages the sites and has its
logos on them. These contractors have externalised the discontinuity and uncertainty
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of temporary labour-intensive activities; simple and repetitive work on site is handed
over to subcontractors and recruitment agencies. The lowest echelon of temporary
agency workers, mostly immigrants, is seen as part of the ‘service providers’ or simply
not registered because of the irregular character of their work. Kahmann produced an
overview in 2006 with some evidence that irregular employment of foreigners is higher
in construction than at the cross-sectoral level (10.2% to 7.2%). Noteworthy is also that
– at low level – crimes in connection with supply of labour-only or labour trafficking
in construction are clearly more frequently ascertained than the cross-sector average. 

However, according to national statistics, the flows and stocks of migrants from
CEE countries are low, both before and after enlargement (Duval, 2009). France has
a long tradition of attracting seasonal migrant workers who have an employment
contract for a term not exceeding six months (except or months for some agricultural
activities). The exchange with Morocco and Poland represents 90% of seasonal
workers based on bilateral concluded agreements. INSEE, the national statistical
office calculated in 2006 that 13% of the active labour force in construction were
migrants, against 8% of the overall working population.

Registration and notification issues

Before the actual start dates, foreign service providers planning to provide services
with posted workers on French territory must lodge a declaration, drawn up in French,
with the labour inspector for the place where the work will be carried out (or the first
such place if the work continues in a number of locations). The declaration must be
sent by registered letter with acknowledgement of receipt, by fax or by e-mail. The
prior declaration should state: 
• Information about the employer (registration reference numbers in the home
country, legal status, main business) and the identity of the company
representative in France;
• The place (address) where the work is to be carried out and the duration;
• Working timetables (changes need to be lodged with the labour inspector);
• The names and nationalities of the posted workers, their qualifications and 
total pay, the dates on which they were engaged, the positions in which they 
will be employed. 

Employees of a third country working for a company based in the EU, the EEA or
Switzerland (and Bulgarian and Romanian citizens, still subject to restrictive measures
on the carrying out of professional activities for a transition period) must hold a
residence permit stating ‘EC – employee of a service provider’, issued by the
Prefecture for the place of residence, when they are to be posted for longer than three
months. This residence permit must be drawn up within three months following the
posted workers’ arrival. Posted workers of a service provider based in a third-party
State, who are also nationals of a third country must produce both authorisation to
work and a residence permit stating ‘temporary worker’. In order to be allowed to
enter, these posted workers must also, where applicable, hold visas. 
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Appearances of different types of posting

Posted workers stay insured in the social security systems of the home country. Their
social security benefits are thus subject to the home country regulations and so is the
payment of contributions. This can create important differences in gross wage costs (up
to 30%). The differences are partly compensated by the effect that a posting company
has to pay for lodging and travel. The posting rules apply in the following cases:
• provision of services: temporary activities by an employer (the service provider)
established outside France with his workers and for the account of this employer
and under his direction – provided there is a contract drawn up between the
service provider and a beneficiary established and/or operating in France in return
for a price agreed upon between them. 
• intra-company mobility: provision of staff between subsidiaries of the same
company, undertakings belonging to the same group or departments within the
same company, for carrying out a temporary assignment. 
• provision of employees for temporary work: a temporary work agency established
outside France may post workers, provided there is an employment contract with
the agency and the employment relationship continues during the duration of the
posting.
• work on their own behalf: for example, a company set up abroad that owns
plantations in France temporarily posts its employees for tree felling.

Foreign employers must conduct significant business in their home country to be able
to post their employees. If it turns out that the service provider conducts regular,
stable and ongoing business in France, it must set itself up there and subject its
employees to all of the rules of the Labour Code. Moreover, even if the duration of
the service can vary depending on the scale of the assignment, from one day to several
months, the posting must remain temporary. The number of active foreign enterprises
or (bogus) self-employed has significantly increased since the EU enlargement, among
other things since France, contrary to Austria or Germany, has not imposed industry-
specific special regulations for the freedom to provide services (Kahmann, 2006). The
increase in posting activities is perceptible in comparison to results presented in a
previous study (Cremers and Donders, 2004). Some authors signal that workers are
often registered as self-employed in their home country shortly before the departure
to the receiving country. In specific cases these workers are posted as a gang of self-
employed. 

The Ministry of Labour and Employment names as the most common legal
violations the illicit supply of temporary workers, violations against the right of
settlement, the false declaration of the employees (false trainees, bogus self-employed,
false honorary offices) as well as failure to register for social insurance in the countries
of origin. The DILTI activity report for 2004-2005 noted four central problems: firstly,
the falsely declared subcontractor activity of foreign posting companies; secondly,
violations against the legal and collective agreement provisions for working hours and
pay; thirdly, the non-declaration of an employment relationship or activity and,
fourthly, the false use of a labour and social legal status (trainee, self-employed).
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Although the French legislation rules that posting of temporary workers with the sole
objective to supply (cheap) labour is forbidden there are indications that this type of
posting was very significant in the period up to July 2008. The provision of services
that takes the form of the recruitment of individual workers is still one of the frequent
posting abuses. Based on the effective subordination to the user undertaking, they
should be treated as workers engaged directly by these undertakings. 

Some authors have indicated that the complete opening up of the labour market
for the 8 CEE countries that joined the EU in 2004 has lead to a significant substitution
of posting through the provision of services by temporary agencies (type 3) by
individual direct recruitment of foreign workers by temporary agencies. If this were
the case it would mean that the posting rules falsely have been used for the second
time as a transitional method to engage temporary workers by circumventing the
applicable labour market restrictions. In a report by the French Senate this
phenomenon is signalled for the transition period applied after the enlargement with
Spain and Portugal (Grignon, 2006). 

Control and enforcement 

The registration of posted workers is complicated by the fact that several documents
are registered at different levels, with problems of harmonisation as various methods
apply. The employer must be able to produce evidence of up-to-date social protection
for each of its posted employees. Once the posting has started the employer has to
keep several documents available in French or accompanied by a translation into
French: a document on honour that proves that the employer has met the obligations
relating to the payment of social security contributions or taxes under the legislation
of the country in which it is established, if the undertaking is established outside the
EU; a residence permit and work permit (if the worker is engaged less than one year
by an EU enterprise) for third country workers, if applicable; medical certificates of
the country of origin equivalent to the French statements for employers established in
the EU, the EEA or Switzerland; pay slips of every individual posted worker or an
equivalent document (in case the posting duration exceeds one month) or any
document that proves the respect of minimum pay. Another compulsory formality is
the lodging of a declaration of collective accommodation at the Prefecture, when the
period of accommodation exceeds one month. 

Temporary agency workers posted to France must be declared to the labour
inspectorate prior to the posting. The declaration applying to hiring-out of workers by
a temporary work agency replaces all the declarations to be made by French agencies
and the requirements are the same as for agencies established within France.
According article R. 1263-1 of the Labour Code documents have to be handed over
on request without delay, written in French, and with all amounts calculated in euro
(http://www.travail.gouv.fr/):
• A hiring-out contract in writing must be concluded between the temporary work
agency and the user undertaking. This must include certain mandatory particulars.
• A financial guarantee or surety document, to ensure the payment of the posted
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workers’ wages while working in France, or any equivalent document (an equivalent
in the country of origin may give exemption). 
• A contract of employment in writing must be concluded between the worker and
the temporary work agency, comprising the mandatory particulars mentioned and
other provisions as laid down in Article L.124-4 of the Labour Code. The contract
must be given to the worker within forty-eight hours of his assignment.
• The user must produce evidence that one of the grounds for recourse to agency
workers applies (Labour Code Article L.124-2-1 sums up: replacement of absent
employees, temporary increase in activity, tasks which by their nature are
temporary). 
• Agency workers may not be used in the following cases: replacement of an
employee whose contract has been suspended following a collective labour
dispute, replacement of an occupational physician, particularly dangerous work.

The most important enforcement bodies are the various sections of the Labour
Inspectorate, the gendarmerie/police, tax offices, customs and the social security
funds. These bodies inspected in 2008 in total 63,000 workplaces in 7 key sectors,
excluding the police checks. Construction scores below the average violations but the
sector is on top of the fined sectors (one third of all the fines). Unfortunately the
figure is not specified for posted workers. The main focus of respective activities for
the supervisory bodies included for construction: 
• the permanent supervision of the large national construction sites; 
• supervisory measures on sites with a particularly high density of subcontractor
work; 
• stricter supervision in the area of house building where economic dynamics are
greatest; 
• stricter supervision in the area of maintenance and renovation, since here the
scarcity of the workforce is particularly marked.

The cooperation of the labour inspectorates responsible for posting matters with
employers and unions has been institutionalised at regional level. However, this
cooperation relates primarily to supervising and pursuing illegal work and undeclared
employment. Regional labour inspectorates encounter key problems when performing
the supervisory duties: 
a. the duration of posting is at times so short that there is no time between the
registration form being received by the inspectorate and the end of the provision
of service to make an inspection visit to the company concerned or even to
determine whether there has been a violation of the legal provisions;

b. the language barrier is frequently an additional, sometimes insoluble problem for
inspectors. This applies to contacts with posted workers during inspections, but
also to written enquiries and the understanding of documents submitted. An
additional problem is that posting firms are frequently inadequately well-
informed;

c. the flow of information from the foreign companies or their authorities to the
French labour inspectorate authorities is often very limited;
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d. inspectors are confronted with practical problems in checking documents, for
instance when analysing wage calculations, concerning which different allowances
apply in connection with the posting (lump sum expatriation allowances, travel
allowance) have to be calculated in relation to the minimum wage. Checking
whether a worker has received the indicated wage in his home account is difficult.

According to the Labour Code posted workers can demand their rights before the
joint-industry employment arbitration committees (conseils de prud’hommes) in the
region/place where the work is being or has been performed. Posted workers can bring
these matters also before the competent courts in the country of origin of their
employer. Posted workers are covered by rules on individual and collective liberties in
the employment relationship, and have the right to strike under the conditions stated
by French law. Individual disputes are settled by conciliation by the industrial
tribunals that do not give rulings unless the attempt to reach an agreed settlement
fails. The tribunals consist of a conciliation and an arbitration board, and the attempt
at conciliation is the first, compulsory, stage of the judicial process.

Working conditions in theory and practice

Workers who are aged at least 18 are entitled to the minimum wage (SMIC). Pay may
not be less than the SMIC or the minimum levels laid down by collective agreement
of the concerned sector. Temporary agency workers are paid according to the principle
of equal treatment with workers directly engaged by the company. Overtime carries an
entitlement to extra pay, or time off in lieu. In some cases, overtime may have to be
notified to or authorised by the labour inspector. Each of the first eight hours of
overtime is subject to a 25% increase, whereas any further hours are subject to a 50%
increase. A pay slip must be issued at the time when the wage is paid for posting
lasting more than one month. Lodging is not a part of the minimum wage paid and
must be covered by the employer. In construction (divided into building and public
works) the minimum wages are set by regional agreements. They are set on an annual
(public works) or monthly (building) basis, gross, and they differ according to the
region, the employee’s status and his/her level of qualification. In addition the
regional collective agreements state that specific daily allowances must be paid for
travel, transport and meals. All employers operating in construction have an
obligation to pay contributions into the social fund OPPBTP run jointly by employers
and unions (for detailed information see the French country report on www.posting-
workers.eu). A serious problem that arises with respect to wage levels is the question
of the equivalency of occupational categories and the corresponding tasks; combined
with long working hours and poor living and working conditions one can question the
legal character of the paid wages. In the Senate report (2006) a calculation was made:
compliance with the posting rules leads to a cost difference of approximately 50%
between French wages and the wage costs of posted workers. The calculation is the
result of less social security costs and the payment of minimum wages (instead of local
prevailing wages taken into account the skills level).

France 65



An employer may set working hours above or below the statutory duration of 35
hours a week (the threshold for triggering additional pay for overtime is set at 35 hours
work per week). Hours exceeding the daily limit of 10 hours may be authorised by the
labour inspectorate or by collective agreement (up to 12 hours). The maximum weekly
working time is 48 hours in any week; undertakings may be authorised to exceed this
48-hour ceiling up to a maximum of 60 hours per week for a limited period. It is
observed that posted workers accept long working hours as it is their aim to earn as
much as possible during their temporary stay. All employees are entitled to paid
holidays amounting to 2.5 working days per month of actual work, i.e. 30 working
days for a full year’s work. Employees are entitled to an annual holiday of at least two
consecutive weeks between 1 May and 31 October. Construction companies with
posted workers have to affiliate to the social funds for paid leave and the bad weather
compensation fund (except if equivalent provisions are settled in the home country). 

The employer must ensure that the workplace is safe, taking into account any
occupational risks to which the worker may be exposed during the periods of activity
(work at heights, risks of exposure to asbestos, to noise, etc.). When a posted employee
suffers an occupational accident, the employer must declare this to the labour
inspector for the place where this accident took place, by registered letter with a
request for acknowledgement of receipt, within a period of 48 hours following the
accident. In case of subcontracting, the occupational accident must be declared by the
party placing the order. Posted workers have the right of withdrawal, allowing them to
leave their workplace if they are exposed to serious, imminent danger to their lives or
health.

The role of the trade union representatives has been crucial for the detection of
irregularities, especially in the cases where unions had established good contacts with
the workers involved. A prominent case concerned the power station constructed in
Porcheville (2005). EDF was the client and the main contractor (Alstom) engaged a
Polish subcontractor (Zrew) that posted 40 workers on site. After an alert by the
French unions the labour inspectorate checked the pay slips of the posted workers and
found out that their payment was not correct: the workers received the minimum
wage but in this minimum payment the allowances for lodging were included. The
workers received a basic monthly wage of € 400, and were paid a daily allowance for
food and other costs of € 45. The main contractor and the subcontractors’ reasoning
was that with these indemnities the minimum obligations were fulfilled. A worker
affiliated to NSZZ Solidarno?? decided to fight for equal treatment and asked the
local French CGT union for assistance. The local inspectorate ordered additional
payments according to French law and as this was not executed the case was brought
to court and compensation was won in 2008. The subcontractor had to remit almost
€ 10,000 unpaid earnings.

Another case attracted attention in March 2008 when there was a hunger strike
among Greek workers employed by a subcontractor of the Queen Mary builder in the
port of Saint-Nazaire. The workers, recruited by a company called Elbe, a German
subcontractor of a subcontractor, had neither employment contracts nor pay slips,
and were required to work 50 hours per week. The struggle gave rise to a joint
campaign by the French and Greek CGT and the German IG-Metall.
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Assessment

Key arguments in the policy of enforcement and control are the problems with fraud
and with distortion of competition. An overview (see below) in the French Senate
report illustrates this (Grignon, 2006). 

A breach of posting rules is not necessarily related to illegal work. But the same
control mechanisms are in place and no separate instrument has been developed for
posting. The existing inter-ministerial delegation for the fight against illegal work
(DILTI) has been dissolved and instead a National Delegation in the fight against fraud
(DNLF) was set up in 2008. DNLF has the mission to coordinate the activities of all
participating bodies in the fight against fraud concerning the public finances (fiscal,
social and illegal work). The General Labour Directorate of the Ministry of Labour is
charged with the function of liaison office for the posting of workers by foreign
companies. Inside this Ministry the Department for the record of labour policy and control
(DAP) took over the statistical tasks of DILTI. In the latest report of the Labour
Inspectorate (2009) 1,853 cases are reported related to foreign or posted workers out
of a total of more than 250,000 observations. Available figures do not specify the
posting of workers, nor distinguish between foreign and posted workers. The search
for illegal work(ers) constitutes almost 10% of the checks executed by the Labour
Inspectorate (in the period 2006-2008).

The general feeling is that the EU enlargement has affected the competition in a
negative way. This is not due to the posting of workers but to the non-respect of the
applicable rules. Unions and employers’ organisations perceive a major problem in
applying the rates of pay to posted workers where the corresponding national
qualification profiles and occupational categories differ from one another and
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Overview: Problems with competition in the European construction sector 
(translation by the author)

Self-employed 
workers

Posted workers

Temporary agency 
workers

Migrant workers

U n f a i r  c omp e t i t i o n  
(fraud)

Bogus self-employed who are in fact
posted workers or normal workers
engaged by French companies 

-  Non-respect of posting declarations
-  Non-respect of host country
conditions and rights

-  Social security fraud

-  Letter box companies
-  Illegal recruitment of workers (cheap
labour), not by bona fide agencies

Until the 1st May 2006, the applicable
rules for new Member States punish the
French construction companies (!)

Dis tor t ion  o f  compet i t ion
(due to cost differences)

-  Wage differences
-  Differences in social costs
-  Fiscal bias or tax evasion

-  Wage differences
-  Differences of social costs
-  Fiscal bias or tax evasion

-  Wage differences
-  Differences of social costs
-  Fiscal bias or tax evasion

Encountered problems Judicial frame 



consequently make it difficult to correctly classify the worker in question within the
negotiated pay scales. The remuneration and a hard core of labour conditions,
including health and safety, have to be according to French law. However, the
employment contract as such, and the legislation related to dismissal and
redundancies, is subject to the home country legislation. The confusion around the
question which rules apply and in whose hands the competence lies for the control of
irregularities (‘home’ versus ‘host’ country) leads to serious abuses.

‘What is most annoying is the way companies play around with these rules. 
There is hardly any control and even less sanctioning of infringements of the law’ 
(lawyer quoted by Hassoun 2010). 

‘We have serious problems with foreign subcontractors that have different conceptions
of the health and safety of workers’ (labour inspector in Circulaire DGT 2008).
‘There is training that provides the possibility for contractors and workers to get
acquainted with safety rules and the necessary equipment. But this is not followed
because of economical constraints and a lack of time’ 
(Labour Inspectorate Annual report 2008). 

‘The Directive creates a strong legal uncertainty with regard to the applicability 
of national standards and technical prescriptions for construction works performed 
by a foreign company’ 
(Grignon 2006).

The problems signalled are related to the non-respect of labour legislation in the field
of health and safety (especially mandatory equipment) and working time (including
overtime, work on Sundays and night work). Another important feature is the
presence of letter box companies on the labour market. As intermediate gang master
they offer cheap labour (with payments below the minimum wage or SMIC), without
having acted as a real construction company or specialised subcontractor in the
country of origin. 

The conclusion of the Porcheville debate was that the non-respect of the posting
rules is not exclusive to small or medium worksites. Posted workers are often invisible
in labour statistics (being part of commercial contracts for the ‘provision of services’).
Some authors refer to the position of posted workers as being comparable to the
position of the group undocumented workers. Only in case of industrial disputes or
conflicts does their presence come to the surface and abuses of working rules and
conditions become manifest. The government has expressed worries about the
growing scale of cross-border service provision. According to DILTI’s information the
predominantly East European construction companies offer their services on special
Internet pages, whereby the prices quoted often imply the circumvention of the
applicable social minimum provisions. The minimum wage applicable would often
only be achieved, by means of supplementary payments (travel and accommodation)
being illegally deducted from the generally binding minimum wage. The social
partners expressed satisfaction with the posting rules in force in the past. At the
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initiative of the construction employers an information campaign was started in 2005.
At the start the DILTI and the trade unions were included in the initiative. A flyer on
subcontracting and undeclared labour in construction (updated in 2010) was
distributed by the regional labour and employment authorities, the chamber of
commerce and the URSSAF.1

A related charter lists good practices to prevent illegal subcontracting and advises
contractors and clients to check the registration, to be wary of low prices, to use
identity badges for workers, and to verify the technical/human capacity to deliver in
time of enterprises.2 The trade unions, in recent years confronted with problems
related to the enforcement of and compliance with the provisions of the law and the
collective agreements have changed their opinion. They are in favour of an
improvement of the Posting of Workers Directive. In order to control compliance with
the rules France must have the right and competence to:
• define the obligations of prior notification and other related formal documents,
• define the mandatory working conditions applicable for all workers on the
territory,
• strengthen and enforce the information and consultation rights of works councils
and unions representatives related to the use of foreign subcontractors and posted
workers.
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1 http://www.travail-solidarite.gouv.fr/IMG/pdf/Livret_BTP_corrige_BD.pdf 
2 ”Charte de bonnes pratiques du BTP” contribuant à la prévention du travail illégal, 2005.

Se lec ted  re fe rences

Cremers J. and Donders P. (ed) (2004), The free movement of workers in the European Union. Directive
96/71/EC on the posting of workers within the framework of the provision of services: its implementation,
practical application and operation, CLR Studies 4, Read Business Information, The Hague.

Duval L. (2009), Country report France, in Labour mobility within the EU in the context of enlargement
and the functioning of the transitional arrangements, European Integration Consortium IAB,CMR, fRDB,
GEP, WIFO, wiiw.

Grignon F. (2006), Rapport d´information Nr 28, Sénat, Session ordinaire de 2006-2007. 

Hassoun M. (2010), Une “grève xenophobe”? Directive “Travailleurs detaches”: en France aussi, 
Options 555.

Insee (2007), Enquêtes Emploi du premier au quatrième trimestre 2006. www.insee.fr   

Jounin N. (2006), L´illegalité sous-traitée, Paris University.

Kahmann M. (2006), Undeclared labour in the construction industry, Country report France, CLR-Report,
www.clr-news.org 



The applicable regulatory framework

Many foreign workers have been employed in Germany since the 1960s. About 2
million ‘guest workers’ pursued paid work in the West German economy as a whole.
The figure for the construction industry was roughly 300,000, mostly from former
Yugoslavia, Italy, Spain and Turkey. These workers were directly employed in the firms
and therefore all social legislation and all provisions of collective agreements as well
as benefits provided by the industry’s social funds applied. Social security
contributions as well as income tax were deducted from gross wages, giving rise to the
same rights and entitlement to benefits as ordinary nationals. By the early 1980s
workers originating chiefly from the Netherlands and the UK and employed by
construction firms in their country were being posted to Germany. The social security
in the home country continued to apply and German labour standards were observed.
The construction crisis of the 1980s put huge pressure on construction prices and
above all on employment conditions. Unemployment, previously only a winter
phenomenon and largely absorbed by provisions in the collective agreements, shot up
in tandem with insolvency rates among construction firms. By 2009, the jobs total,
from a total of 1.26 million in 1980, in West Germany alone (!), had moved down to
just under 700,000. Pay levels sank below the collectively agreed rates and the problem
of organised illegal recruitment of workers manifested itself in many forms, in
particular by the contracting out of work to subcontractors from trades and industries
with lower agreed rates or which simply disregarded the collective agreements. This
was the situation when the Wall came down and preparations started for the free
movement of people and free provision of services.

Germany *

* �The author of the original country report was Ernst Ludwig Laux, CLR-Germany.



On 1 March 1996 the law on compulsory working conditions for cross-border services
(Posted Workers Act) was concluded. The main features correspond to the Posting of
Workers Directive (96/71/EC). The Act provides that in construction the generally
binding collective agreements, provisions on leave and the procedures of holiday pay
funds regulated by the construction industry social funds (SOKA BAU) as well the
accident prevention health and safety measures apply to posted workers. The
legislator’s aims were to restore orderly competition, to achieve ‘equal pay for equal
work at the same workplace’, to restore a level-playing field, to safeguard the
bargaining autonomy enshrined in the Constitution and to create decent working
conditions. However, as several supplementary benefits laid down by collective
agreement did not apply a major financial advantage for posting firms from low-wage
countries continued. The scope of the 1996 Act was limited to construction (main
industry and allied trades); other economic sectors did not see a need to be included.
This changed completely as many other sectors encountered wage and social
dumping. In 2009 it was decided to pass a new Act that included additional industries,
such as industrial cleaning, mail services, security services and the waste industry.
There are moves to get more sectors covered, notably the temporary work agencies.
The debate on introducing a statutory or legally binding minimum wage at the level
customarily paid in the industry has flared up again, particularly with an eye to the
opening of the Eastern European borders on 1 May 2011, when the seven-year
transition period ends. 

Facts and figures related to posting

Since the frequency with which workers were being posted to Germany began to rise
significantly in the early 1990s, the lawmakers, bargaining parties and their bodies as
well as the Federal Employment Office and the customs administration have come
forward with a host of proposals concerning which institutions should gather facts and
figures. Originally, the Federal Employment Office produced the statistics, as this
body was responsible for issuing work permits and setting quotas for workers. After
the SOKA-BAU was made responsible by law for the leave entitlement procedure for
posted construction workers this body now provides valuable data with ‘numbers of
postings’ from the ‘old’ and the ‘new’ Member States (SOKA-BAU, 1996-2009). The
SOKA-BAU figures can be traced back over the past 14 years, revealing that the figure
recorded for workers, employers and construction sites is going down, after peaking
in 2000 at around 120,000 workers recorded. From the figures over the past 10 years
it emerges that the number of postings from neighbouring countries is dominant. The
SOKA-BAU does not give separate data on the length of each posting; it can be said
in general that posting from neighbouring countries to the west and north often last
for only a few days, whereas postings from countries such as, for example, Poland
often last for a full year. Of all postings recorded from neighbouring countries, 10700,
i.e. 72%, were from ‘old’ Member States in 2009, 9,790, i.e. 75%, in 2005 and 21,609,
i.e. 73%, in 2000. To sum up, just under 75% of posting workers come from just across
the ‘old‘ borders: Denmark, Netherlands, Belgium, Luxembourg, France and Austria.
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From neighbouring CEE countries 15,443 postings were recorded in 2009; that is 42%
of all non-EU/EEA postings, 33,277 in 2005, or 43%, and 46,275 in 2000, or 50%. To
conclude, close on 50% of all the posted workers come from just across the Eastern
border.
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Number of postings – selected countries 

Country Employers Workers Construction sites
a b s o l u t e a b s o l u t e a b s o l u t e

2009 2008 2009 2008 2009 2008

Total countries without 1,055 1,054 36,429 40,370 8,279 8,849
freedom to provide services

Poland 265 271 13,976 16,110 3,291 3,541

Croatia 137 138 5,339 5,103 1,473 1,515

Romania 73 76 5,263 5,534 247 269

Bosnia-Herzegovina 100 102 3,061 3,257 1,113 1,180

Hungary 115 106 2,668 2,767 539 590

Total EU/EEA 1,329 1,129 14,811 13,086 6,892 6,214

Austria 471 376 5,363 4,605 2,571 2,264

Netherlands 416 396 2,734 2,821 2,250 2,048

Portugal 36 27 3,081 2,536 196 123

Overall total 2,384 2,183 51,240 53,456 15,171 15,063

Source: SOKA-BAU Activity Reports 2008-2009

According to the European Commission, the number of posted workers arriving with
E101 certificates reached its peak in 2007 in Germany (217,000). There was a
remarkable increase compared to 2005 (168,000) and 2006 (194,000). The majority
(120,000 workers or 55%) of these workers came from Poland, followed by France
(16%) and Hungary (10%). With over 72% posted workers coming from CEE
countries, Germany is bucking the trend in almost all other countries, which have a
majority of posted workers from ‘old’ Member States (EC, 2009). Unfortunately,
comparing figures from the EU with data from the paritarian funds is not possible as
the figures are based on different databases. A rough estimate would be that at least
25% of the workers posted to Germany are occupied in construction. 

Postings from Germany to other countries have also gone up significantly. With
218,000 E101 certificates issued in 2007 Germany qualifies as one of the main posting
countries after France with 284,000, and Poland with 239,000. Posted workers went
mostly to Austria, Belgium, France, Luxembourg and the Netherlands. The ‘in and
out’ movements for posting have more or less equalised, although there are
discernible differences between sectors.



Registration and notification issues

After the Wall came down in 1989, the Federal Employment Office was instructed by
the government to set quotas for workers by agreement with the CEE countries so that
their citizens could work on a basis of work contracts for the subcontractors of
principal contractors. The quotas were determined in the light of the economic
situation, in particular the level of unemployment in the industry and, for
construction, stood at approx. 50,000 to 80,000 workers. Remuneration of these
workers was subject to special provisions. In short, earnings were around 40-50% of
collective agreements rates. Following EU enlargement in May 2004, this practice
came to an end and was replaced by the more orderly posting. The Posting Act lists
the notification requirement as well as the compulsory documents and particulars
concerning individual workers. Posting firms are informed about the relevant provisions
in a leaflet that states in several languages which documents must be produced or kept
on site (www.zoll.de). The place of the assignment or the construction site as well as
the place of document administration and employment papers must be notified. The
employer must provide a statement at the time of notification certifying that the
generally binding collective agreements will be observed. 

Notification must be made officially and by law to the customs administration,
but as the procedure for leave entitlement has been declared generally applicable, the
social fund in construction (SOKA-BAU), based in Wiesbaden, must be informed
from the outset. As all construction sites must by law be notified to the accident
insurance bodies from the outset, the Institutions for Statutory Accident Insurance
and Prevention in construction (Bau-Berufsgenossenschaften) must also be informed.
Given that the principal contractors are paying closer attention, compliance with the
provisions has improved. The intensive exchange of computerised data between the
customs administration, SOKA-BAU and the insurance bodies means that it can be
assumed that the number of violations is getting smaller. 

Appearances of different types of posting

Posting work normally takes the form of employees from a firm in the home country
being sent to a workplace across the border, almost always as subcontractors on site.
The proper procedure for posting workers requires that the worker be normally
employed, before and after the posting, by the posting undertaking. The posting firm
must be able to demonstrate a significant business activity and must maintain links
with the industry in the home country. This means that the sole object of the firm
cannot be to carry out work in another EU country. So-called ‘letter box firms’ which
do not carry out any significant amount of work in the home country and, for
example, only act as recruitment agencies, may not carry out any cross-border
construction contracts and therefore not post any workers. The time limit on postings
is generally no longer than 12 months, and the labour law provisions continue to
apply with respect to the posting employer. The work to be carried out is decided by
that employer and the latter is responsible for paying the wages (see Federal Ministry
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of Finance handbook). Cross-border contract or temporary agency work also exists,
but not in the main construction industry, for in this sector temporary agency work is
prohibited. The Posting Act stipulates that employment provisions that have been
declared generally binding for other sectors must also apply to posted temporary
agency workers where the sector concerned is covered by the law. The so-called intra-
corporate postings are not regulated by the Act.

As temporary agency work is prohibited in construction, bogus self-employment
is increasingly used as a means of getting around basic labour standards. Workers
come to Germany as self-employed with an E101 form issued in the home country or
with the help of a trade certificate. In these cases the Posting Act does not apply, which
opens the door to cutthroat competition; entitlement to minimum terms and
conditions of employment and a minimum wage is circumvented. Although the facts
and practical arrangements governing these very often illegal practices are known as a
result of checks by the customs administration, an official estimate of the number does
not exist. The trade union IG BAU estimates the number of such cases in construction
at over 100,000. Amendments to the German Crafts Code (Handwerksordnung) did
give the Chambers of Crafts in 2005 further powers to combat bogus self-
employment, but as the registration procedure for carrying out a trade was simplified
at the same time, there have been many registrations from workers who previously
worked as normal employees.

German case law has developed a raft of criteria for determining the way in which
a self-employed activity can be distinguished from a dependent form of employment,
although in practice much is done to disguise the differences. Self-employed are
unambiguously defined as being free to determine how their work is carried out and
the amount of their working time, act on their own behalf and work for own account,
and assume the business risks themselves. This is very often not the case on
construction sites; the so-called self-employed are included in the normal work
organisation, use the employers’ work equipment, do not have autonomy in
organising and executing the work, work essentially only for one employer, and so on.

Control and enforcement

The 1996 Act provided that the Federal Employment Office, jointly with the customs,
should carry out checks on compliance with the legal provisions and the minimum
wage. Since 2005 the Financial Monitoring Unit for Undeclared Work (FKS) of the
customs administration is solely responsible for inspecting sites and workplaces
including self-employed workers. For this remit its personnel resources have been
increased to approx. 6800 workers at present and it has been given criminal
investigation powers. Checks can take place at any time at any site (and can be carried
out retrospectively) to investigate whether:
• employers have complied with their notification requirements,
• social security benefits under the Social Security Code of the FRG have been
drawn without proper entitlement,
• the terms and conditions of employment under the Posting Act have been observed,
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• the necessary residence papers can be shown and foreign workers are not being
employed on more unfavourable terms than comparable national workers.

The main documents concerned are the employment contract or documents
corresponding to the employment contract according to the regulations of the home
country, particulars concerning the person being posted and proof of payments of
wages, documentary proof of working hours, indicating details of the start date and
planned length of the assignment, breaks and the end of the daily working time.
Demands have been made for a change to the Act to include more industries and for
which generally binding wages can be established. The government replied in July
2010 in the Official Records with up-to-date figures. The government notes that, as
well as a number of construction-related trades (main construction industry/roofing,
scaffold-building and painting and varnishing), the Act currently lists industrial
cleaning, special activities in coal mines, industrial laundry services and the waste
industry, including street cleaning and winter road maintenance services, and these are
subject to customs checks. Trial results by the customs administration for 2009 are at
any rate only available for the construction industry (approx. 600,000 checks and
approx. 200,000 investigations) as well as industrial cleaning:
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Sector Total fines Of which fines for minimum wage violations

Construction industry 34,874,502 € 25,107,761 €

Industrial cleaning 1,052,565 € 320,144 €

In 2009 the customs had to initiate 2342 investigation procedures for violation of
regulations, namely 489 for violations against holiday pay fund procedures, 523 for
violations of the notification requirements and 1330 for violations of the obligation
to maintain records for pay and working time, or for not keeping records of this
information. With a total of € 35 million in fines violations are particularly frequent
in construction. The customs administration can only carry out random checks, so
that the undetected figure is probably much higher. 

There have been numerous legal disputes before the German courts, and in most
cases subsequently before the supreme jurisdiction of the ECJ in Luxembourg. The
cases were chiefly brought by posting firms from low-wage countries to appeal against
the minimum wage and contributions to the SOKA-BAU holiday pay fund or else
they were disputing the entire procedure from notification up to the checks by the
respective bodies. By 2006 the procedure has become well established and legally
watertight. The first legal breakthrough was the Finalarte judgment as this established
that a posting employer must pay his workers the minimum wage at the place where
they work even if they are only employed there for a temporary period. Subsequent
rulings by the ECJ on the so-called principal contractor liability and the German rules
on inspections on construction sites were important milestones.The liability, which is
described in the new version of the Posting Act of 20 April 2009, determines that the
principal contractor who instructs subcontractors to carry out construction work is



liable both with respect to the workers and the SOKA-BAU. The liability has proved
very successful as it is being observed that principal contractors are increasingly only
working with posting employers and their workers as subcontractors where the
minimum wage rules are applied and SOKA-BAU contributions paid. Many grievances
are cleared up in direct talks between the construction union and the principal
contractor. Admittedly, in the course of its investigations, the SOKA-BAU often has
to file supplemental claims lying between € 500 and 10000. There are also headline
cases in which, for example in 2009, a German construction company had to pay 
€ 1.2 million in outstanding contributions for its Portuguese subcontractor, although
subsequently the Portuguese firm has complied with the provisions of the collective
agreements until now. 

In 1998, the SOKA-BAU invited the paritarian bodies in Europe to joint
conferences to agree on ways of coordinating and streamlining the holiday pay fund
procedures in the case of posting. The objective was to avoid double payment of
contributions to the holiday pay fund procedure, as is also required by the PWD and
the national posting rules. In cases where comparable rates of contribution and leave
provisions exist, the construction funds in the individual Member States concluded
reciprocal agreements to the effect that leave arrangements are to be administered in
the home country. The provisions in France, Italy, Austria, Belgium and Denmark
offer workers the same protection as the German provisions, so that SOKA-BAU does
not deduct any holiday pay fund contributions for posted workers from these
countries. This leads to a substantial reduction in administrative red tape for the
posting firms as the funds keep each other informed about contributions received.
Other EU countries do also have social funds or similar institutions, but as the
holiday pay fund contributions vary there are no agreements on exemptions, so that
SOKA-BAU is directly responsible for the posting firms in Germany. All the necessary
conditions, steps to be taken and details about the holiday pay fund procedure are set
out in leaflets available in 10 European languages for employers and workers which
can be ordered in paper form or downloaded on the internet (www.soka-bau). As early
as 1999, the building trade union IG-BAU started printing information fact sheets and
leaflets in a number of languages on minimum working conditions and wages for
posted workers and distributing them at construction sites, at works council
conferences and general information meetings (www.ig.bau.de). In 2004 the IG BAU
founded the European Migrant Workers Union (EMWU) in order to represent the
interests of migrant and posted workers more effectively. 

In joint declarations and agreements of 19 April 2000, 29 October 2003, 
13 September 2004 and 29 July 2005, the construction bargaining parties reached an
understanding on jointly combating all forms of undeclared and illegal work as well
as improving the monitoring of minimum wages. On the basis of the 2004 agreement,
regional pacts were concluded between the construction bargaining parties, the Land
governments and the Financial Monitoring Unit for Undeclared Work (FKS). Some
of the objectives and demands contained in these agreements were incorporated in
laws and regulations. In past bargaining rounds, the trade union IG BAU called for
the creation of a sectoral system to set up joint control and supervisory bodies, along
similar lines to the ‘Swiss model’. All that could be agreed was the issue of declarations
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of intention in the form of the voluntary pacts against illegal work. Chiefly due to
strong opposition on the political front and from individual firms many provisions
have not been put into practice. The construction employers’ federations in particular
are under great pressure. They support compliance with the laws and collective
agreements, knowing well that many members do not comply with the posting rules
and the minimum wages in individual cases at the place where the work is carried out.
These very differences have led to many employers leaving the federations or to whole
regions withdrawing authority to negotiate collective agreements from the employers’
federations.

Working conditions in theory and in practice

With effect from 1 September 2010 there are new binding minimum wage rates following
agreement during bargaining in the spring 2009 on a three-phase wage increase. 
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Main construction industry

West Germany Wage Group 1 10.90 € (simple, unskilled work)
Wage Group 2 12.95 € (skilled work following instructions)

East Germany Wage Group 1 9.50 €

Land Berlin Wage Group 1 10.90 €
Wage Group 2 12.75 €

In the German construction industry only wage groups 1 and 2 (in East Germany only
wage group 1) are subject to minimum wages under the posting Act, whereas in most
EU countries with similar bargaining systems the wages in the entire wage table serve
as minimum wages. There is huge competitive pressure on the wages of skilled
workers, so that the collectively agreed rates above the minimum wages are often not
paid and in this way a negative wage drift has come into play. 

A study by the Institute for Labour and Skills that surveyed approx. 3000
construction workers to investigate compliance with collective agreements in
construction, concluded that, overall, around one third of all workers (German
residents and posted) do not receive the benefits to which they are entitled. The skilled
and specialised workers in the firms are incorrectly classified in wage groups that are
too low, resulting in a marked drop in the average wage. The binding provisions on
pay grades which govern such additional benefits as a subsistence allowance, per diem
allowance, allowance for accommodation abroad, travel expense allowance as well as
part of the 13th month’s bonus and employee profit-sharing benefits/collectively
agreed supplementary pension are neither paid for the core workers of construction
firms nor for posted workers. The study shows that the principle of paying according
to local standards is not being upheld (Bosch et al., 2010). 

The standard working times are laid down in collective agreements and may be
amended in particular by plant-level agreements under detailed working-time



flexibility arrangements in which the pattern of total annual working time may be
varied over 12 months. These plant-level agreements are regulated in the firms
between the employers and the works councils. The level of overtime hours is very
high at large-scale construction sites in particular. Posted workers often spend 10 or
even 12 hours working on sites. Although the provisions precisely describe the
requirement to keep detailed working time records for inspections, as overtime
premiums also apply for posted workers, this is often not done, also with the intention
of paying the minimum wage for, e.g. 8 hours, even when 10 hours have been worked.
Every worker has an annual entitlement to 30 days of paid leave per year, with 5 extra
days in the case of serious disability. There are no compensation payments for leave
for posted workers, although the retroactive payment of the holiday bonus is often
regarded as being similar. The SOKA-BAU plays a key role, in particular because the
leave entitlements for the workers are administered by the fund. This very holiday pay
procedure has sparked off major legal disputes but court decisions have helped to
create a secure basis for the procedure. All domestic and foreign construction firms
must finance leave by transferring contributions, currently set at 14.1% of the gross
wage, to SOKA-BAU. This covers the continued payment of wages for the 30 days of
annual leave as well as an additional 25% holiday bonus transferred to the employers
as well as the workers. As it is often not possible to take leave, this payment may be
transferred directly to the workers after the end of the assignment. For 2009 an overall
total of € 17.8 million was paid out directly and € 19.1 million via the employers to the
posted workers (SOKA-BAU, 2009). In order that, in particular, all construction firms
have duly paid contributions, SOKA-BAU has a right of inspection, and this right is
frequently utilised. The available documents and findings of checks by the customs
administration are used for evaluation purposes for the posting firms.

All the laws and provisions concerning health, safety and hygiene at the
workplace apply likewise to posted workers. Responsibility for this area, including
accident prevention, lies with the Institutions for Statutory Accident Insurance and
Prevention for the construction industry. Posting employers do not have to pay
contributions for accident insurance to these institutions as it is assumed that the
posting firm has accident insurance, according to the laws of the home country. In the
case of accidents, first-line medical care is provided for the posted workers, but this is
shortly followed by repatriation to the home country. The insurance institutions in
such cases pay for no benefits or rehabilitation measures. In practice, the workers
often cover up accidents at work by declaring that the accident occurred during their
free time. Construction site inspectors from the accident insurance institutions carry
out checks on the health and safety provisions and on prevention measures for all
domestic and foreign firms. Where provisions are not complied with they have an
obligation to impose sanctions. The regional trade supervisory officers carry out
checks on the hygienic and general state of container housing on the construction
sites as well as canteens, etc. While the PWD clearly stipulates that expenses for travel,
and board and accommodation may not be deducted from the minimum wages,
similar provisions are absent in the German Act. However, it is clearly laid down in
other provisions of the law and collective agreements that wages must be paid for the
direct execution of work. Particularly for CEE posted workers, costs of accommodation
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and travel are very often deducted from wages. Posted workers have the right to lodge
a complaint with the German labour courts where they have been subjected to
violations against legal provisions or of binding terms and conditions of employment.
There is no such thing as a class action right, e.g. for the relevant trade union to be
able to file legal action, but it is still laid down by law that, for example, the SOKA-
BAU can initiate proceedings to recover unpaid holiday pay fund contributions.

Assessment

Though the legislation and practice of posting can be criticised, it is useful to single
out and comment on the following positive aspects:
a) the role of the SOKA-BAU can be described as highly significant as this paritarian
institution of the bargaining parties (similarly for painting and varnishing, roofing
and scaffold-building trades) has a stabilising and calming effect by rooting out the
most glaring irregularities and injustices. The creation by SOKA-BAU of an
information network with the supervisory authorities has enhanced transparency
for postings. The reimbursement of holiday pay entitlements directly to the
workers in the home country after completing the posting assignment has had a
very positive effect on morale among the workers.

b) the checks carried out by the customs administration and the Financial Monitoring
Unit for Undeclared Work are to be highlighted as positive achievements; mainly
as a result of the highly effective construction site inspections by the criminal
investigation authorities and the fact that it is possible to impose official fines
which are currently running at approx. € 30 million and are likewise having a
positive impact on compliance. Publication of investigations in the media has to
some extent a deterrent effect. 

c) also to be singled out as very positive is the willingness of the institutions involved
to make nearly all the necessary information available in many languages, on site
and via the Internet.

The concept of posting work often leaves a bad impression as the conditions and facts
of the situation are not clearly regulated or documented. New initiatives are needed
to put in practice the concept of ‘equal pay for the same work at the same place’
because the posting provisions have so far not achieved this objective. For that reason,
it could be extremely helpful to have an individual construction identity card
confirming that all necessary provisions of social legislation and collective agreements
have been observed. The national Posting Act needs to be opened up to all sectors and
all sectoral collective agreements need to be declared generally binding, as is the case
in several other countries. There must be more precise regulation of posting in general
in Europe. E101/A1 certificates, self-employment and bogus self-employment must be
defined more exactly and data exchange must be more efficient.
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The applicable regulatory framework

The Posting Directive was transposed by the Protection of Employees (Part-Time
Work) Act 2001, which simply extended Irish employment protection legislation to
eligible workers. The transposing legislation does not define ‘posted worker’ (it refers
to the definition in the Directive) and is silent on other issues (for example, the fact
that an employment relationship must be maintained with the home country
employer). The Social Protection Department provides information on the posted
workers’ social security legislation. There, it is stated that a direct employment
relationship should be maintained between the posted worker and the posting
undertaking; however, the monitoring is not specified
(http://www.welfare.ie/EN/Topics/PRSI/intposts/Documents/Practical_Guide.pdf).
As such, the legislation could be said to both ‘over’ transpose and ‘under’ transpose
the Directive. By entitling a posted worker to all the protections offered by Irish
employment legislation, the 2001 Act provides a great level of protection. On the
other hand, the Commission has censured Ireland for not clearly defining the covered
posting situations and the rights deriving from the Directive and for not
implementing the jurisdiction clause contained in Article 6. 

The transposed Directive was welcomed by both the Construction Industry
Federation (CIF) and the Building and Allied Trades Union (BATU), which is an
affiliate of the Irish Congress of Trade Unions (ICTU). It would protect against ‘social
dumping’ and help to facilitate a level-playing field, by reinforcing the universal
applicability of the Registered Employment Agreement (REA) for the construction
industry (and the related, but separate, REA for the Electrical Contracting Industry),

Ireland *
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which sets legally binding minimum rates of pay and conditions for all employers and
employees in the sector. 

In the decade since the Directive was transposed, construction has seen an
unprecedented boom in output and employment levels and a subsequent collapse.
One of the consequences of the boom was that the historical tradition of workers
travelling abroad (to Germany, the UK and the Netherlands) was inverted as more
workers from other parts of Europe arrived in Ireland. Many of these were not posted
workers but workers who migrated in search of employment opportunities,
(particularly following the accession of ten new Member States in 2004) many of
whom sought and gained employment in construction (Barrett, 2009). Employment
in construction has now fallen by over 50% since its peak in the second half of 2007.
The largest employment decreases for non-Irish nationals in any sector also occurred
in construction. As elsewhere, large firms have gradually shifted from direct labour to
using small subcontractors and self-employed in the execution of various tasks; the
production system is very heterogeneous and it demands cooperation under varying
circumstances in one-off complex projects (Cremers, 2009a).

Due, to some extent, to Ireland’s island status and to the relatively small numbers
of workers covered, but mainly to the all-encompassing nature of the transposition the
Directive is not seen as hugely significant. As far as the State agencies, labour
inspectorate, employers and unions are concerned the terms of the Registered
Employment Agreement are applicable to ‘all construction firms operating within the
State regardless of their place of origin’. The labour market actors are more concerned
with compliance with the REA generally, as this is seen as the basis of protection for
all (including posted) workers. 

Facts and figures related to posting 

Measuring the numbers of posted workers is extremely difficult; no mandatory
declaration procedure exists obliging firms with posted workers to notify any
competent authority of this fact and there is no reference to a specific duration in the
2001 Act. Many of the labour market actors are not really concerned to differentiate
between such workers and other categories of migrant workers. Recent figures from
the Commission regarding E101 forms indicate that approximately 2,700 Irish workers
were posted abroad in 2007 (less than 0.1% of the population) and approximately
7,700 workers were posted to Ireland in 2007 (0.2% of the population), of which the
majority (6,000) were posted from an ‘old’ EU-15 country. Some 50% of E101 certificates
issued in Ireland were for activities in the industry sector, with construction making
up a majority (80%) of these. Workers posted to Ireland tend to fall into two categories: 
a. Those working in relatively highly-skilled, highly-paid jobs (e.g. in financial
services). They are seen as being unproblematic in terms of employment rights
protection.

b. Workers in labour-intensive industries, primarily construction. The labour market
actors (and the State) treat these workers exactly the same as all other workers.
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One issue was raised that related to improved transportation links (particularly an
improved road network) between the Republic and the one ‘foreign’ jurisdiction with
which it shares a land border. Instances of workers employed by firms from Northern
Ireland, travelling south to do work but then returning to the north at the end of each
day were said to be on the rise. 

Registration and notification issues

An EC guide used by the Social Protection Department outlines the responsibilities
in a posting situation of the competent institutions in both the home and the host
country to provide information and take responsibility for monitoring the existence
and the continuation of posting conditions. The competent institution dealing with
posting of workers is the Department for Enterprise (DETI). The DETI does provide
various documents on its website (www.deti.ie), as does the Department of Social
Protection (www.socialwelfare.ie), advising on the applicability of particular legislation
in a posting situation. Despite the importance attached to an advance declaration
procedure by the European social partners in the sector for ensuring that the posting
rules are effectively respected, there are no mandatory declarations required for posted
EU workers. They just need a valid passport and employers should register with the
Revenue Commissioners (although they can continue to pay taxes in the home
country if in possession of an E101 form). All employers are required to notify the
Health and Safety Authority (HSA) if initiating work on a new building site. 

The DETI, in reality, gets very few notifications from posting firms (it was
suggested that there had been fewer than 12 requests in the past 3 years). Similarly, the
authorities have made virtually no requests for information to competent institutions
in other Member States over that period. In practice, any requests for information or
notifications of postings, which are received, are passed immediately on to the
National Employment Rights Agency (NERA), which is the body that monitors and
enforces employment rights compliance. NERA was set up under the national
partnership agreement, Towards 2016, as part of a response to large-scale disputes
involving the exploitation of migrant workers at two companies, Gama and Irish
Ferries with the aim to establish a ‘national culture of employment rights compliance’
(www.employmentrights.ie). Informants suggested that firms posting workers to and
from Ireland are probably more likely to contact the employers organisation CIF than
the competent institution itself; it also seems, as a result of the problems facing the
sector at present, that an increasing number of firms in the last 12 months have been
posting workers abroad (particularly to the UK). The CIF, in turn, regularly seeks
information from FIEC. 

As noted, no mandatory declaration of posting is required in Ireland. The
Employment Law Compliance Bill 2008 specifies a comprehensive list of documents
that must be kept and made available to NERA. Although employers may be required
to retain the records for a period of time (for example to indicate compliance with
minimum wage legislation), there is no specific requirement that a foreign employer
must keep such records relating to posted workers on site. This is a problem for the
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monitoring and enforcement agencies, first, in terms of monitoring under what labour
conditions posted workers are really working and, secondly, in trying to ensure that
there exists an employment relationship between the worker and the foreign service
provider before the actual posting. However, the problem also arises in relation to Irish
firms, which are not required to keep records and documentation on site (with limited
exceptions; for example, relating to certain health and safety documentation). 

Appearances of different types of posting

As regards unintended effects, it is clear that the issue of posted workers has become
indistinctly mixed in with issues relating to migrant workers generally and relating to
contract compliance generally. Despite posted firms being required to apply Irish
terms and conditions of employment, such firms can obtain a cost advantage that can
lead to a preference for posted workers over domestic workers, resulting in an erosion
of skill levels in the host country:
1. Social security contributions in the country of origin are lower;
2. In practice posted workers are accessing minimum pay and conditions, but not those
equivalent to the correct skill/qualification level like their host country colleagues.

It is estimated that there were 37,000 temporary agency workers in Ireland in 2007
(Eurofound, 2009). The predominant legal view (although not universally shared) is
that agency workers are not covered by the terms of the REA, but are simply entitled
to basic employment rights, such as the national minimum wage. The social partners
have concluded, however, a legally non-binding collective agreement that such
workers should be granted the terms of the REA. This is generally adhered to by large
companies on major projects, but is less likely to be observed on smaller projects or
by companies not affiliated to the CIF. The issue exploded onto the national scene
after a high-profile dispute involving agency workers at Irish Ferries. The practice of
using agency workers is particularly prevalent in the construction sector; cases were
signalled where the directors of a construction company were also the sole directors
of an employment agency, which supplied workers only to the construction company
in question. This practice may be perfectly legal, unless it is found to be explicitly used
for the avoidance of tax or employment law. There is still considerable confusion and
legal uncertainty about the status of individuals who obtain work through
employment agencies (especially those located abroad). In some cases, temporary
agencies explicitly guarantee the persons they recruit the status of ‘employees’, but in
others temporary workers are regarded as being self-employed (whilst in most EU
countries the agency is regarded as the employer). 

The social partners agreed to negotiate a mutually acceptable transposition of the
2008 EU Temporary Agency Work Directive, which aims to ensure the protection of
temporary agency workers. The Employment Agency Regulation Bill 2009 seeks to
ensure that all recruitment agencies operating in Ireland are properly licensed and
makes provisions for prosecutions, in absentia, for offences under employment rights
legislation in certain circumstances. These include incidents where agencies based
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abroad do not turn up in court. Section 28 of the Bill provides for ‘administrative
cooperation with foreign statutory’ bodies in this regard. 

The issue of whether a worker is an ‘employee’ or is ‘self-employed’ is one that,
domestically, gives rise to much confusion. The leading authority in this area is the
Supreme Court decision in Henry Denny & Sons v Minister for Social Welfare. The
courts will look at various factors (does the worker have control over his working
hours; does he supply his own equipment; how is he registered for tax purposes; how
much autonomy does he have in relation to work tasks, etc, etc) but essentially
decisions are made on a case-by-case basis. Self-employed workers are neither covered
by the REA, nor by a range of other legislative provisions (on working time, unfair
dismissal, family-related leave and so on). Such workers are not covered by health and
safety laws, equality laws and laws relating to wage payments. Bogus self-employment
is well known as a phenomenon in construction. It can suit both parties (for tax and
social insurance reasons, at least until the relationship ends) and can be forced upon
vulnerable workers. Main contractors are supposed to monitor this practice (and
supply compliance certificates) but this is often seen as ‘box-ticking’. A large campaign
was launched around the issue in 2007 and the social partnership initiative resulting
in joint investigations between the Revenue, Department of Social Protection and
NERA has significantly helped the situation. 

Control and enforcement

Under the National Employment Rights Agency’s prosecution and enforcement
service, the Authority seeks to rectify breaches of employment law without recourse
to legal proceedings where possible, but can refer cases (following inspections or on
supplied information) to the courts. The advent of NERA represents a departure in
terms of monitoring and enforcement. Problems with compliance were historically
dealt with by unions and employers via traditional industrial relations structures and
procedures (negotiations, agreements, collective action, mediation via the Labour
Court), and outcomes often reflected the pragmatism of the voluntarist system.
NERA, by contrast, sees its role as strictly enforcing the (increasing volume of)
employment law, through the regular courts if necessary. In 2009, a total of 108 cases
(relating to all sectors of the economy) were referred to the Chief State Solicitor’s
Office for prosecution (NERA, 2009). In addition to this, NERA initiates District
Court criminal prosecution cases in the name of the DETI on behalf of the
Construction Industry Monitoring Agency (CIMA) and the Construction Workers
Pensions Scheme (CWPS), where an employer has failed to comply with a Labour
Court order directing the employer in question to register employees in a relevant
pension or sick pay scheme and/or remit contributions to the scheme. 

NERA carried out 395 inspections in the construction sector in 2009. Among
businesses inspected a compliance rate of 45% was recorded and € 252,000 in unpaid
wages was recovered for workers. In addition to NERA, CIMA (and its counterpart in
Electrical Contracting-EPACE) is a non-statutory body, set up by the unions and
employers, that monitors employer compliance with obligations under the statutory
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pension and sick pay scheme. The ICTU and the CIF play significant roles: in the
setting up of CIMA and EPACE; in the negotiation of the national agreement,
Towards 2016, which provided the outline of the main terms of the Employment Law
Compliance Bill 2008 and for the setting up of NERA; and in the reporting of
suspected breaches of the Registered Employment Agreements to NERA. The social
partners, at the Joint National Industrial Council for Construction, have agreed a
number of compliance mechanisms: a named individual on all sites responsible for
industrial relations matters (particularly for public jobs, where the named person
should be in a management position); a right for a union official to go onto any site
and request full accessible information on REA compliance and terms and conditions
posted at every site. 

The bigger contractors have workforces that are relatively heavily unionised, but
many small firms and subcontractors have non-unionised workforces. The power of
the unions in the sector – BATU, the Technical, Engineering & Electrical Union
(TEEU) and the country’s largest general union, Services, Industrial, Professional and
Technical Union (SIPTU) – derives significantly from their central role on the
National Joint Industrial Council, which negotiates the REA terms and conditions. In
terms of the role of the unions, declining density and resources, as well as large-scale
unemployment in the sector have hampered their effectiveness in terms of compliance
and enforcement (particularly outside the main population centres). Ana (2008) notes
that the unions do not really control the market and that they lack the power ‘on site’
to enforce the Registered Employment Agreements. However, the unions do have a
role in, for example, referring breaches of the REA to NERA or, indeed, taking cases
to the Labour Court on behalf of employees. Neither BATU nor the TEEU had
particular structures in place to deal with posted, or foreign, workers. They are
considered to be ordinary members, like any others. SIPTU, with its larger resources,
has put considerable efforts into providing services tailored to foreign employees
(though not specifically posted workers) in terms of providing translation services and
hiring non-Irish organisers. 

Some authors noted that, on occasion, foreign workers did not go to the unions
or make use of the official industrial relations channels when encountering violations
of their employment rights. Instead they tried to make the subcontractor compliant by
threatening to inform the general contractor about the situation; the large contractors
appear to be quite aware of the fact that cooperation with non-compliant subcontractors
can generate negative publicity with adverse consequences for their own business
(Krings, 2009a). Another phenomenon was the existence of bargains of convenience
between posted workers and employers, whereby the workers (particularly with no
unions present on site) were willing to accept inferior pay and conditions to those
under the REA (either because these were still far in excess of rates in the home
country, or ‘willing’ only in the sense they were afraid to confront the employer or
approach a union) but approached NERA or a lawyer when the employment relationship
ended with a view to retrospectively enforcing the REA. Claims for breaches of
employment law must be pursued individually (there is no ‘class action’ mechanism).
A breach of a worker’s entitlements under the REA can be pursued by the worker in
civil proceedings or by NERA, on behalf of a worker, under the Industrial Relations

86



Act 1990 (s 54). Unions can apply to the Court in respect of alleged REA-breaches and
the Court may direct the employer to do various things (including the payment of any
sum due for remuneration in accordance with the agreement). REA-breaches, for
example, impeding the work of a labour inspector by an employer can also result in
criminal penalties. 

The respondents highlighted a number of problems related to non-compliance
with the REA by firms employed on public sector contracts:
• The fact that the State Works Inspector on site does not have any responsibility 
for monitoring REA-compliance;
• The fact that public officials involved in awarding project contracts (for example,
local authority officials) are badly informed about the REA nature and content;
• The fact that REA-compliance certificates (required to be provided for State jobs)
are regarded as ‘box-ticking’ exercises and are not properly checked and
monitored;
• The clause that all public contracts contain, allowing for the withholding of
payment to the main contractor on the basis of non-compliance with the REA 
by subcontractors, is almost never invoked;
• The fact that contractors found to be non-compliant while working on previous
State contracts are not barred from winning future contracts.

Three further, general problems with compliance and enforcement were mentioned.
First, the increasingly complicated manner in which companies are tendering for
projects. On many jobs (particularly large contracts) the first task for monitoring
actors is to try and make a ‘map’ of the employers on site. The ‘main contractor’ can
often be a partnership set up specifically for the project, can involve Irish and non-
Irish companies, and can involve the main contractor partnership subcontracting
work to one of the partners. Secondly, in terms of enforcement, the problem of
serving court papers or enforcement orders on foreign companies. It is logistically
extremely difficult for an agency such as NERA to pursue such companies; effective
enforcement seems to heavily depend on detecting breaches at the right time (i.e.
before the company can leave the jurisdiction). Thirdly, many spokespersons noted
that a ‘culture’ of employment law compliance is not well-embedded in Ireland;
something that NERA is seeking to change.

The Gama case involved the posting of Turkish workers to work on a number of
sought after public projects, including power plants, major road developments and
local authority housing estates. In February 2005 it came to light that Gama was
employing the workers on rates below both the REA minimum rate and, indeed,
below the national minimum wage. The workers were accommodated off site by their
employers and spoke little or no English. The company had a fully unionised
workforce and was a member of the CIF. Following Socialist Party TD (Member of
Parliament), Joe Higgins, claims, the Labour Inspectorate began an immediate
investigation. A complex tale of destroyed work records and workers’ money being
paid, in some cases without their knowledge, into Irish, Turkish and Dutch bank
accounts emerged. As the facts came to light, the unions, particularly SIPTU, adopted
a fuller role in representation and negotiation on behalf of the 600 workers. The
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dispute was finally resolved through the Labour Relations Commission in August
2005. Gama agreed to pay all its Turkish employees € 8000 per year of service to cover
overtime worked. SIPTU confirmed that all employees were now receiving the REA
rates and being issued with proper wage slips. All of the Turkish employees received
the monies from the Dutch bank accounts and were paid substantial sums to cover
underpayments. At this point almost all of the original 600 workers had returned to
Turkey, with only 83 left in Ireland. 

The dispute highlights the problems in relation to the sanctioning of non-
compliant employers, particularly if based in a foreign jurisdiction. It brought the
issues around exploitation of posted workers onto the national Irish stage for the first
time. In response to the dispute (and another at Irish Ferries), the social partners
agreed in the national partnership agreement, Towards 2016, to the establishment of
NERA. The resolution came via collective action, political pressure and intervention
by the State’s dispute resolution bodies. Where these factors are not present, however,
the route through the employment tribunals and regular courts for posted workers is
an arduous one (even with the aid of NERA or a trade union). The regular courts are
often unfamiliar with the niceties of REAs and unsure of how to deal with these cases.
The resulting outcome is highly unlikely to be satisfactory for posted workers. 

The main obstacles posted workers experience in trying to enforce their rights
through the employment tribunals and courts concern problems with the language;
non-awareness of prevailing terms and conditions (especially if unions are not present
on site); non-transparent or inaccessible legislative information; difficulties in proving
abuses; expensive and lengthy judicial redress procedures; the mobile and fluid nature of
the sector; where employers can establish subsidiaries or close operations and re-
emerge under a different guise relatively quickly; and problems in cross-border judicial
proceedings. The main problem with liability for social security and taxes is that foreign
subcontractors and their foreign workers are most often said to be covered by the
regulations in their home country instead of those of the host country and this is,
practically, extremely difficult for the enforcement agencies to monitor. 

Fines for employers for breaching REAs are relatively low and are seen not to have
a huge deterrent effect. There is no statutory liability attaching to a contractor if a
subcontractor fails in its obligations. Liability may be provided for by contract but such
contractual provisions are very rarely invoked. Under the REA, contractors are
required to engage only ‘approved’ subcontractors, who should be compliant with the
REA and social welfare, tax, and health and safety legislation. However, it seems only
minimal checks (if any) are carried out by main contractors for compliance with this
section; it is seen as a ‘box-ticking’ exercise, also in relation to State contracts.
Respondents felt that stricter checks on subcontractors (through, for example, lists of
‘good and bad’ subcontractors being drawn up or the ‘black-listing’ of offenders from
getting State contracts for a defined period) would result in significantly more effective
sanctioning. They felt that means of avoiding cross-border judicial proceedings should
be explored (for instance, the possible payment of the wage debt to the worker by the
competent institution and the transfer of the wage claim to the institution, which
would then act in accordance; see Houwerzijl and Peters, 2008) but acknowledged that
extreme legal and practical difficulties were to be overcome. 
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Working conditions in theory and practice

While a national minimum wage exists in Ireland, minimum hourly pay rates in the
construction industry are set by the REA for the sector. These presently range from 
€ 18.60 for a craft worker (carpenter, blocklayer, etc) to € 14.88 for a basic labourer. A
separate rate exists for apprentices. The Electrical Contracting REA similarly provides
a minimum hourly rate based on years of experience (€ 20.74 after 1 year up to € 21.49
after 5 years) and separate rates for apprentices. Overtime rates are also laid down,
where workers work for more than 8 hours Monday-Thursday (7 on Friday), or work
on Saturday or Sunday. These rates also apply to night work. A subsistence allowance
is payable where workers are working away from home for a period and travel money
is also payable where workers are travelling from main population centres to site.
Under the REA, workers, who have worked throughout the year for the same employer,
and who have been available for work throughout a particular week but have been
prevented from working due to inclement weather, receive payment for the time lost,
at their basic hourly rate (‘wet time’). It is for the employer to determine when normal
work is interrupted due to weather conditions and when it can be resumed.

Knowledge of remuneration terms is generally low amongst posted workers on
arrival. However, it was noted that awareness among many indigenous workers is also
low (outside of minimum pay rates). Over time, and through interaction with the local
workforce, workers generally become aware of the minimum rates, but compliance
with the other pay terms (travel money, wet money, etc) is said to be lower. The most
common problem tends not to be that workers do not obtain the correct minimum
rate, but rather that they work excessive hours (and weekends) without obtaining
proper overtime rates. Working time arrangements are governed by the Organisation
of Working Time Act 1997; compliance with this legislation was problematic in
relation to posted workers. Little information is available on the extent of non-
compliance with the leave provisions, but as this is closely linked to issues of working
time, it might be assumed that similar problems with compliance exist. Given the
short-term nature of the employment, accessing annual leave entitlements may not be
seen as a pressing issue for posted workers. 

All construction workers must be enrolled in the industry pension and sick pay
scheme (CWPS) and contributions must be made for the duration of posting unless
it can be shown that workers are covered by an alternative scheme with equivalent
benefits. The value of contributions made under the CWPS can be transferred to
another pension scheme on termination of employment in Ireland. Compliance with
the CWPS scheme is enforced by CIMA (and prosecutions for breaches undertaken
by NERA) and is said to be problematic. Notwithstanding the possibility to transfer
the value of these on leaving the country, posting workers may not see CWPS
contributions as important. A more significant problem is trying to prove a breach of
the rules. It is almost impossible to effectively compare pension/sick pay schemes in
different jurisdictions (for the enforcement agencies AND employers) within a
reasonable time frame. Enforcement agencies feel that the resources required for such
investigations are disproportionate to the outcomes that can be achieved, given the
difficulties in prosecuting and enforcing across borders. CWPS inspections have a
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crucial role, as experience suggests that non-compliance with pension rules is usually
an excellent indicator of overall non-compliance with the REA and vice versa. Gama,
for example, was ultimately forced to pay over € 1m in unpaid pension contributions. 

The HSA has statutory powers under the Safety, Health and Welfare at Work Act
2005 and the Safety, Health and Welfare at Work (Construction) Regulations 2006 to
ensure compliance with health and safety law on site, including a requirement that all
workers must have attended an approved ‘Safe Pass’ safety awareness training program
and hold a valid registration card under this scheme. The laws apply to all workers and
the culture of compliance with health and safety rules far exceeds that in relation to
employment law compliance. The HSA must be notified of work beginning on any
new site (which is the only mandatory declaration foreign services providers are
required to make) and certain safety documents (e.g. a Safety Statement) must be
maintained on site. The 2005 Act provides that safety documentation and training
must be in a language and form likely to be understood by the workers. Due to the
character of the industry and the conditions on sites, construction still seems to be the
most dangerous sector in relation to both fatal and non-fatal accidents and migrant
workers are disproportionately affected by these accidents (Bobek et al., 2008).

Assessment 

The distinctive aspect of the Irish transposition is its universal applicability. This has
the advantage (in terms of enforcement and monitoring) of simplicity and clarity. The
dominant approach of the labour market actors (unions, employers and State
enforcement agencies) is to focus on compliance with the REA in the sector generally,
irrespective of the status or origin of workers or firms. The actors do recognise specific
challenges that face posted workers (especially relating to language and awareness of
rights) and posting firms (in terms of awareness of obligations), but deal with these
within the context of general monitoring and enforcement procedures. Despite the
fact that the posted workers’ issue is low on the radar, the Gama dispute and recent
arguments of employers before the Labour Court have been the catalysts for the most
significant reform in the area of employment law compliance in the history; the
publication of the Employment Law Compliance Bill 2008 and the NERA-
establishment have significantly impacted the traditional ‘voluntarist’ approach. 

Problems that can be identified include the possibility of court challenges to the
transposition that could reduce the level of protection offered to posted workers; a
low awareness of the issues involved in postings (especially amongst some State
officials) and poor national and cross-border information provision and exchange.
Problems in monitoring and enforcement relate to the fact that firms do not have to
notify the authorities of postings; employment records are not required to be kept on
site and can be difficult to trace; to monitor the employment relationship in the home
country (contractual terms, payment of pension/sick pay contributions etc) is
difficult. There is no specific recovery procedure for posted workers, so taking an
individual claim can be slow and difficult. Unions (and employer bodies) can enforce
rights collectively, but are increasingly unable to do so without State assistance. 
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Good practices include:
• Social partner initiatives (e.g. the Hidden Economy Working Group; 
the negotiated, self-policing compliance mechanisms which will come into effect 
if the recent Labour Court Recommendation is accepted); effective compliance
with the Directive can only happen with social partner involvement;
• A strengthening of the labour inspectorate system (via NERA) and joint
investigations by various State agencies;
• Better legislative protection for agency workers and tighter checks on agencies;
• Tightening of rules on ‘bogus self-employment (against ‘employers’);
• The contribution to the EFBWW-FIEC website, which is infinitely more
informative than information provided by State agencies.
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The applicable regulatory framework

The Posting of Workers Directive (96/71/EC) is transposed by Legislative Decree
72/2000. According to this decree, businesses situated in Member States can
temporarily post workers with the aim of carrying out a contract agreed with an Italian
end customer; or post a worker to Italy to a branch of the same company or another
company belonging to the same group, as long as, in both cases, for the length of the
period of the posting an employment relationship continues to exist between the
posted worker and the posting company. The dispositions of the decree are also
applicable to companies from a non-EU state that finds itself in one of the above-
mentioned situations. Decree No. 72/2000 established that during the period of
posting the employment relationship should be subject to the Italian legal and
regulatory discipline and to the collective agreements of the sector applicable to
workers who carry out analogous subordinated tasks. With particular reference to
postings following contracted or subcontracted agreements, Decree No. 72/2000
introduced guarantees to ensure that not only the same legislative and remuneration
treatment as employees of the user undertaking is guaranteed to posted workers, but
also that the obligations of the main contractor be extended, in real terms, to the
subcontractor. Regarding remuneration, the posting employer remains responsible for
the terms and conditions of employment of the worker.

The protection of posted workers as regards social security regulations is
guaranteed by the coordination principles relating to social security (based on the so-
called lex loci laboris rule). The rules admit specific derogations in the case of posting
of workers who are subject to the legislation of a EU Member State (or who come
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from a long list of countries with which Italy has specific bilateral agreements
regarding social security). Furthermore, in the cases of posting of EU workers, non-
EU workers employed by EU companies, and workers from non-EU countries with
conventions, the possibility is foreseen, within the limits laid down by the agreements
themselves and subject to the adoption of the specific forms, of continuing to make
social security contributions exclusively in the worker’s country of origin (in the case
of a posting within the EU, the contributions will continue to be paid in the home
country of the EU worker or, if the worker is from outside the EU, in the country of
residence of the EU business). Whenever there are no conventions relating to social
security with the sending country or there are only partial conventions, the insurance
obligation must be undertaken in Italy by the posting company following the ordinary
systems in place for employees generally; therefore the company will have to provide
for the setting up of an insurance account and the payment of contributions in Italy,
nominating a proxy for this purpose. 

Facts and figures related to posting

There are neither official statistics nor national monitoring specifically for the posting
of workers. The figures released by the European Commission on E101 certificates
issued in 2007 show Italy as one of the countries, with the Netherlands, Belgium and
Spain, which received the highest number of posted workers in net terms. In 2007
Italy registered 3,320 workers posted abroad. On the other side, as a receiving country,
55,688 workers were registered, an increase in about 10% compared to 2005 and of
17% compared to 2006. No sectoral breakdown of E101 certificates is available. For
the construction sector only data on postings covered by the bilateral agreements
between the Casse Edili and its counterparts in Austria, Germany and France are
available that demonstrate firstly a lack of reliable figures, and secondly a relatively
low presence (for instance 44 Austrian posting companies in Italy, 8 Italian in Austria
in 2010, with no number of posted workers registered). According to workforce data
from the Central Statistic Institute (Istat) in the first quarter of 2010 the building sector
provided work for 1,941,000 people (of whom 65% are employed workers) for a total
workforce of 22,758,000. Of these, 319,000 are foreigners, or about 16.5% of all
construction workers, with a dominant presence in the northern regions. Between
16.3% and 17.5% of GDP was generated in 2008 by the hidden economy with three
million workers working illegally (the added value produced was an estimated 255 to
275 billion €). According to Ministry of Labour data 53,932 inspections were carried
out between January 2009 and May 2010 in the building sector that led to the
discovery of an irregularity rate of 51.11%. 20,576 irregular workers were identified,
and of these 43% received their wages cash in hand. The current economic crisis has
had a strong impact on the building sector. In 2009, 137,000 building workers lost their
jobs which when added to the related lost employment gives a total of 210,000 fewer
jobs; in the same year 9,000 companies closed and another 7,800 followed suit in the
first three months of 2010; there were also 2,000 bankruptcies; in the last 6 years the
number of calls for bids for public works fell by 55% (Il Sole 24 Ore, 14 May 2010). 
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Registration and notification issues

In the case of workers from other EU Member States no specific requirements exist
for notification or administrative authorisation. Italy adopted transition arrangements
for Romanian and Bulgarian citizens that have been extended for the year 2010. This
regime is not applied to Romanian and Bulgarian workers employed in the following
sectors: agriculture and tourism; domestic help and care work; building; engineering;
management and highly qualified personnel; seasonal workers. Workers posted in the
framework of the provision of services from the new Member States are not subject to
the restrictions foreseen by the transition arrangements. In the case of workers from
non-EU countries the principal source of law relating to work by non-EU nationals is
the consolidated act contained in Legislative Decree 286/1998. The consolidated act
regulates the use of employees of foreign companies in contract work agreed with
companies in Italy, excluding such workers from expected immigration quotas. The
employer who intends to establish an employment relationship with a foreign worker
has to present to the Provincial Labour Board a named request for authorisation for
work and at the same time exhibit documentation regarding the foreigner’s lodgings.
The authorisation is limited to the length of the duration of the work and in any case
to not more than two years. The permit and visa are not renewable. In the investigative
phase, the existence of the foreign company has to be verified and the employment
of the foreign workers for whom work permits are being requested, on the basis of the
examination of the appropriate documentation produced by the requesting Italian
business. The Decree of 15 February 2007 No. 10, converted into Law. No. 46 of 6
April 2007, introduced a paragraph, regarding non-EU employed workers regularly
paid by employers in an EU Member State and transferred temporarily to Italy to
carry out services in relation to contracts by tender. For such workers a work permit is
no longer required: it is substituted by a communication, issued by the employer
relating to the contract on the basis of which the work is being provided. To the
communication should be attached a declaration by the employer with the names of
the workers, attesting to the regularity of their situation in terms of residence and
working conditions in the Member State in which the employer is based. 

The building funds Casse Edili are private bodies that appeared as a result of the
significant inter-company mobility that characterises the employment relationships.
The funds are foreseen by the national collective agreements for building and allied
firms, set up in each province and managed jointly by the local employers’
organisations (ANCE) and the trade unions (FILLEA-CGIL, FENEAL-UIL, FILCA-
CISL). The management, control and coordination of the Casse Edili have been
entrusted to the Joint National Commission for the Casse Edili (CNCE). Any
irregularities in dealing with the funds have to be reported to the National Databank
of Irregular Businesses (BNI). The funds play an important role in securing for workers
a substantial part of the income deriving from their employment contract, as well as
significant related services concerning social security and health. 

The social partners emphasise that registration is obligatory except where firms are
already registered with a public body or contractual source that ensures the same
protection standards deriving from the provisions imposed by contractual law applied
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in Italy. The Ministry of Labour has formulated the following obligations related to
registration with the Casse Edili:
1. Non-EU building firms that operate in Italy are obliged to register with the 
Casse Edili.

2. EU building companies that operate in Italy are obliged to register only if the
company has not already put into place those conditions aimed at guaranteeing
equivalent protection.

Appearances of different types of posting

The three types of posting distinguished in the Legislative Decree 72/2000 are: workers
posted with the aim of carrying out a contract for the provision of services agreed with
an end customer who operates in Italy; workers posted to a branch of the same
company or another company belonging to the same group; posting by temporary
employment agencies. 

Temporary employment companies established in another EU Member State,
which post a worker to a client company at its own base or department in Italy, are
subject to the provisions of the Law of 24 June 1997, No. 196 ‘Norms for the
promotion of employment’ and its successive modifications. The condition is that an
employment relationship continues to exist between the posted worker and the
company that provides the temporary employment as long as the period of provision
continues. According to the above-mentioned law, the activity of providing temporary
labour can only be exercised by companies that have registered, subject to ministerial
authorisation, in a register with the Ministry of Labour and Social Security. In the case
of EU postings, the authorisation is not requested from temporary employment
agencies that can demonstrate that they are operating in line with an equivalent
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In 2008 the Austrian National Building Fund (BUAK), the German National Building Fund
(SOKA-BAU) and the French National Body of Construction Funds (UCF), signed conventions
with the Casse Edili. Companies that are registered with these funds are understood to have
satisfied the obligations. The conventions regulate posting cases in the respective countries
and foresee the possibility of mutual exemption of companies from mandatory registration
with the building funds of the host country but also the continuation of payment of
contributions to the fund of origin. The fund in the sending state issues a declaration
confirming payment of the contributions due by the employer on the basis of the monthly
declarations made at the time the certificate was issued. It attaches a document stating that
the employer is subject to the payment of such contributions for the period of posting of
the workers, whose names are listed in an appendix. The documents are transmitted by the
fund in the state of origin to the competent fund in the receiving country. Once the process
has been completed, the fund in the receiving country exempts the employer from the
payment of the contributions for the workers listed in the appendix to the certification.

Box 1: Bilateral conventions with Austria, France and Germany



administrative provision, issued by the competent authority of another EU Member
State. The declaration of equivalence of the provision will be issued by the Ministry of
Labour and Social Security within thirty days of the request by the company concerned. 

Control and enforcement

The Ministry of Labour acknowledges the important role of the Certificate of
National Insurance Payments (DURC) in protecting the worker and combating
national insurance evasion, especially in those cases where it is not possible to verify
the effective foreign contributory position, as in cases of posting. In these cases, there
is greater risk that workers are not insured in any country, or that the social security
provisions in the home country are not respected. The DURC indicates the fulfilment
of the legislative and contractual obligations to INPS, to the National Institute for
Insurance Against Industrial Injuries (INAIL) and the Casse Edili. In a statement by
the CNCE on the DURC-regulations for the Casse Edili it is emphasised, in the
section dedicated to foreign businesses, that the DURC cannot be issued if the
company is not registered with INPS and INAIL (insofar as coming from an EU
country or one that has a convention with Italy). Thus, the Casse Edili are not de facto
issuing DURCs in the case of companies from an EU country or one that has a
convention with Italy that only employs posted workers. Instead the funds in the
home country have to issue their own certification of regularity. As regards fulfilling
obligations in terms of pensions or injury, the company must show on request
documentation relating to these matters issued by the competent bodies of the
country of origin. In case of public tenders, as regards INPS and INAIL, a foreign
company that does not possess the DURC has to acquire comparable and
corresponding documentation, issued by the competent authorities of the home
country, testifying to the possession of the same requisites for the participation in
tenders as Italian companies. In cases where it is not possible for the home country to
supply any document or certificate, Public Contract Law establishes that a sworn
declaration by the legal representative of the company made before a competent
authority that is qualified to do so may constitute sufficient proof.

With specific reference to the applicability of the DURC certificate to
international postings, the Confederation of Small and Medium-Sized Industries
(Confapi) asked about the possibility of substituting the Certificate of National
Insurance Payments, which has to be issued by the competent social security bodies
in the country of origin, with a self-certification from the posting company. The
Ministry recalled the statement by the Council of State No. 4035 of 25 August 2008
that clarifies, with reference to Italian companies and DURC norms in public tenders,
how in its probative function, it cannot substitute the DURC with self-certification or
with the presentation of forms F24 and receipts for postal payment used for the
payment of insurance contributions. In particular, its comment highlights how the
DURC represents an instrument of official certification of the regularity of the
payments due to the social security institutions and aims at ensuring that public
tenders are awarded to companies that abide by the rules. A contractor would be
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unable to check if, effectively, a company had paid all its contributions in case of a
self-certification or documents other than the DURC.

Currently there are no instruments that allow the monitoring of the posting
phenomenon and no national plan exists. One of the weak points expressed by the
General Management for the Inspectorate at the Ministry of Labour and different
provincial labour inspectors, is the impossibility of overseeing posting as a whole. The
General Management of the Inspectorate at the Ministry of Labour manages at most
to carry out a survey of inspecting activities, but not a survey of the overall posting
practice. What has been established is a protocol on steps to be taken by provincial
inspectors when, during their regular inspections, they encounter cases of posting.
According to the protocol, the advice is to request the production of a formal
document containing the workers, information on pay and to request the presentation
of the E101 form. The impossibility of carrying out checks on compliance with
payment of contributions in the home country is another problem. The E101 form
can be verified in the home country, but since there are no mechanisms that facilitate
verification of registrations, the inspector is not able to ascertain whether the
contribution periods actually correspond to the periods of work carried out. There are
no instruments to verify whether the treatment of the worker is not inferior to the
treatment of his Italian colleague with equal qualifications and tasks. The inspector
can ask the posting company to present a list with all the information, but the
company can refuse to do so. And, even if the company cooperates, there is no way
to verify whether the information supplied corresponds to reality. In the case of
inspection on sites, the inspector is only able to carry out verification on the other
parameters relating to the worker, such as respect for health and safety at work, not on
their pay. The key point is the accessibility of documentation. In cases of ‘suspect’
posting, inspectors are able at most in the majority of cases to ‘be a nuisance’. 

Posted workers are entitled to the rights and may claim the protection of the
labour standards guaranteed by Decree No. 72/2000 when dealing with the judicial
authority of another state with which there exists an international convention on
jurisdiction of employment relationships. Whenever, for the resolution of disputes,
judicial authority is invoked, Article 410 of the Civil Code relating to the obligatory
attempt at conciliation is not applied. There are no specific mechanisms for posted
workers to enforce their rights. In case of non-compliance, the individual worker can
complain directly to the competent authorities. When the posting flouts the
requirements, the employee may apply to the court to establish an employment
relationship with the user undertaking. The sanctions for illegal posting are those
established by national posting legislation. In cases of posting which flout the
requirements, the user company and the posting undertaking are punished with a
penalty fine of € 50 per person employed and for each day of employment.
Undertakings which subcontract services (as described in Decree No. 72/2000) to be
performed inside companies with the organisation and the management of a posting
undertaking are jointly liable to pay employees mandatory minimum pay levels and
to ensure that no less favourable conditions apply than those due to their own
workers. Employees of a posting undertaking may exercise rights against a contracting
company during the execution of the contract or up to one year after its conclusion.
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Working conditions in theory and practice

Italian law does not foresee a national minimum wage. Wages are set by collective
bargaining, which is articulated on two levels: national and territorial level (provincial
or regional). With regard to safety norms, being posted does not exempt the company
and the worker from respecting safety regulations in the workplace with all the legal
obligations, rights and facilities. On the question of health and safety at work there
are no specific problems. Violations of the law concern all workers, posted or not,
when the law is respected, it is respected for all the workers on site. The latest national
collective agreements (industrial, artisan, cooperative and small industrial) in
construction were signed in May 2010 and remain in force until 31 December 2012.
An important innovation introduced in the collective agreements signed in the period
June/July 2008 was the so-called ‘16 hours’. This contractual innovation foresaw that,
starting from 1 January 2009, every worker, on entering the sector, would receive,
before being employed by the company, professional and safety training for 16 hours
at the local building school. Posted workers have to follow the 16 hours of training the
first time they work in Italy. 

A number of observed cases of companies based in other EU countries advertised
their services in the supply of labour through the use of international posting. Their
principal attraction is summed up in the slogan ‘low-cost labour’. Several companies
are the fruit of the initiative of one or more Italian entrepreneurs who see posting as
a means of ‘fair’ and legal competition. Some entrepreneurs were already working in
Italy and decided to open a new base in Romania or Poland and to tender for
contracts or subcontracts using posted staff to carry out the works. This allows them
to offer the services at a low competitive rate compared to others; a direct result of
lower labour costs, basically lower social security contributions to be paid for workers.

According to the Central Labour Inspectorate posted workers coming from
temporary agencies is a growing phenomenon thanks to CEE-based agencies with

98

Arenajobs is a wholly Italian owned company based in Bucharest that advertises its services
(including the posting of workers) on the web: ‘We define
• “international recruitment” as the process of finding, identifying and pre-selecting
candidates who will be contracted to our clients in Western Europe and the Middle East 

• “international posting” is the contractual form characterised by the temporary supply of
staff contracted by us with a Romanian employment contract for jobs in the European
Community. The international posting of staff employed in Romania is particularly
advantageous from a fiscal point of view, and generally it allows us to offer a flexibility
equal to that of a temporary Italian employment contract, with an hourly cost for clients
that may be 20-30% less than that of a traditional local contract.’

At present their web page is only partly operational and only one of the five e-mail
addresses provided appears to exist. They deny using posted workers, but say they only deal
with workforce recruitment, which is then contracted directly by Italian companies. 

Box 2: Arenajobs



Italian financial backing. The convenience lies in the low cost of establishing an
agency in these countries. The Inspectorate tried to request registration in the
ministerial register, but this was felt to be an obstacle to free competition. In reality,
there is no obligation to register for these agencies. Efforts are made to introduce an
obligation to communicate the presence of the agency and the posted workers;
knowledge is limited to sporadic cases encountered. Another massive presence of EU
workers, especially from new Member States, who arrive through labour supply
agencies based in those countries cannot be considered posting, since the agencies,
usually Italian or multinational, carry out the recruitment and selection of workers
through their foreign branches, and the workers are then contracted to the Italian
branch of the agency. 

Various cases have been reported of companies that declared the presence of non-
Italian posted workers who were in reality already present in Italy: immigrant workers,
who were in Italy but contracted to letter box companies or even entirely fictitious
companies. A few years ago a company offered, through flyers distributed on the
street, posted workers at € 9 an hour. The Labour Inspectorate found the Romanian
base to be fictitious. Another case of fake posting was discovered in Rome by a trade
unionist from Fillea CGIL. Again through distributed flyers a company was offering
staff at low cost. The flyer listed a contact in Italy and the address of a company in
Romania that employed these workers. The trade unionist gathered any information
that was available on this company. During a stay in Bucharest, he went to verify the
address of the company only to discover that it was in a closed-up and empty
building. All documentation was handed to the Prefect’s Office in Rome.
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One case in 2008 was that of Romplanet in Lombardy. Through an advertising campaign 
by fax and e-mail aimed at companies in Lombardy in the building and cleaning sectors, 
it proposed to ‘send teams of workers on site who, lodged by us near their places of work,
carry out their duties in exactly the same way as a cooperative, but with very different
working methods that are much simpler and more convenient’. The workforce would have
cost ten euro an hour, all-inclusive: social security contributions, sickness, year-end bonus,
holidays, even maternity. Romplanet pointed out that ‘savings are immediate and also apply
to VAT’ because ‘billing takes place abroad’. The mechanism proposed was that of a posted
workforce. A company in their country, which ‘lent’ them to an Italian company, employed
the Romanian workers. The Romanian employer officially paid wages even if, in fact, it was
the Italian company that employed the workers and actually paid them through money
transfers to Romania. The trade union Cisl requested an intervention by the Regional
Labour Directorate. In the best-case scenario, the workers were paid about 5 euro an hour. 
A Romplanet representative interviewed at the time (Corriere della Sera, Lombardy edition,
12 September 2008) tried to reassure: ‘These are people with different ways of doing things
to us. And there isn’t even the problem of having to find them lodgings since the majority
already live here’. The intervention led to Romplanet taking down the Internet site; the
activities have not ceased.

Box 3: Romplanet srl.



In a submission by the unions Feneal Uil – Filca Cisl – Fillea Cgil to the Parliamentary
Commission of Inquiry into Workplace Accidents in 2009 it is stated that one cause
of the widespread exploitation of foreign workers and of dangerous working
conditions is the posting of workers in the field of providing services. Instead of
enjoying the protection and rights of building workers in line with regulations, these
workers are blackmailed, underpaid and made to work without protection. The unions
have reported serious irregularities regarding the remuneration of posted workers,
especially in the case of Romanian companies. Even in the case of apparently regular
wage packets, in reality the workers are paid a part of their wage or are asked to return
a part of it to the employer. The principal irregularities regarded the wages that could
even be as low as one fifth of Italian pay levels. According to the unions, the posting
of foreign workers involves mechanisms in the international recruitment of labour in
which elements of Italian and foreign organised crime are present. 

In most cases, when union representatives come across the presence of non-Italian
companies on a site, the procedure is to check its registration with the appropriate
Casse Edili. If this has not taken place, negotiations are opened with the company to
ensure that registration takes place. In the majority of cases negotiations reach a
satisfactory conclusion and the company registers without any problems with the
Cassa Edile. There have, however, been instances when the company refused to
register. Some trade unionists pointed out widespread practices of registering a single
worker with the Cassa Edile in order to ensure the certification. 

Employers’ organisations intervene only when a company contacts them directly
to obtain information about how posting works. In that case they provide information
about the law and the requirements to be followed including registration with the
Cassa Edile. Business organisations in the building sector have never suggested that
posting is a problem, which leads the Inspectorate to believe that the presence of the
phenomenon within the sector is not very widespread. On the other hand, business
organisations in the transport sector are strongly pressing the Inspectorate for greater
control of the phenomenon as regards the new EU member countries. Though it is
legal, they consider this type of competition too strong because of the savings on
labour costs as a consequence of low social security costs. They have threatened to
start advising their members to open a branch in these countries as well.
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Filca Cisl discovered in 2008, in Milan, during the course of periodic checks of building
sites, the presence of some 20 Macedonian workers. When the representatives asked to 
see the DURC, the Italian company provided a document in Macedonian and declared that
these workers were employees of a company based in Macedonia. The workers reported
that they were paid much less than the contractual minimum. During the next visit by the
Labour Inspectorate documents were provided to the Provincial Labour Directorate that
certified gross income that was higher than that laid down in the Italian contract and the
workers were prevented from having any further contact with the trade union.

Box 4: Dooel Italima



Assessment 

According to the Labour Inspectorate the principal irregularities in the use of posting are:
• lower remuneration than that laid down by the National Collective Labour
Contracts; 
• irregular social security contributions in the country of origin.

No direct judicial complaints have ever been made by posted non-Italian workers. As
regards the execution of checks there are fewer problems and difficulties in the case of
non-EU businesses because they are required to fully respect the regulations and
therefore the documentation is easier to obtain. Cases of irregularity or of exploitation
are, rather, to be found in the wider phenomenon of the exploitation of immigrant
and illegal labour. The interpretation and analysis of the phenomenon of posting is
extremely difficult owing to the lack of official data or reliable estimates that can be
broken down by sectors. The impact of the phenomenon of posting all the same does
not appear to be particularly significant, and in any case is much localised
geographically; being almost exclusively present in the regions of the North and the
capital. The presence of companies (very often Italian owned) with branches in the
new Member States, especially Romania and Poland, appears to trigger competitive
mechanisms that lead to a lowering of working conditions. Current documents (E101
and successive modifications) are easily falsified and allow neither a constant
verification of regularity, nor of the maintenance of the employment relationship in
the home country. Instruments for monitoring and verifying working conditions of
workers employed by posting undertakings are lacking. The strategies for monitoring
and control of the phenomenon, and, in the case of irregularities, for taking action,
require major investment in terms of continuous collaboration between institutions
and labour organisations in the various countries. 

As for the workers and the rights to equal treatment, in particular for those from
Romania and Poland, the phenomena encountered run from irregular remuneration,
with wages below the minimum established by the collective agreements to real cases
of exploitation where the posting does not merely appear to be irregular but
completely fictitious. 
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In Emilia Romagna the union Fillea learned in early 2010 about the participation of a
Croatian company using posted workers on a site. After a number of meetings with the
contracting company, UNIECO Soc. Coop., the company and the regional Fillea signed an
agreement according to which the company Crotal D.o.o., legally based in Bjelovar (Croatia),
would employ in the Province of Reggio Emilia roughly 20 posted workers for a maximum
period of 24 months. They further agreed that UNIECO would register the workers and 
the CROTAL company with the Cassa Edile from the start of their contract and pay due
contractual, national and provincial contributions, as laid down in the collective contracts
applied by UNIECO to its own employees.

Box 5: Crotal D.o.o.



The applicable regulatory framework

After the implementation of the Posting Directive in December 1999 by the Act
‘employee conditions cross-border employment’, hereafter referred to by its
abbreviation WAGA, a discussion about broadening the scope was raised again in
parliament on the eve of the EU accession of the Central and Eastern European
countries (CEE countries) in May 2004. The fear was that the EU enlargement would
lead to an influx of foreign workers, resulting in social dumping and in a distortion of
the labour market. According to the original implementation (posting) foreign
undertakings with posted workers, could perform temporary activities in the
Netherlands without respecting the working conditions formulated in collective
agreements, except for workers in the construction sector. Posted workers in
construction were already covered by the construction collective agreement as a result
of the first implementation in 1999. In the early 1990s the generally binding collective
agreement for the sector was opened for posted workers (before that time they were
not included in the definition of the workers covered by the agreement) and after the
implementation of the WAGA a basic level for equal treatment of all workers on site
was guaranteed. In all other sectors employers just had to meet the minimum
requirements (‘hard core’): the Minimum Wages Act (WML), the Working Time Act,
the Health and Safety Act, the Temporary Agencies Act and the Equal Treatment Act.

The difference between domestic companies that had to comply with the
collective agreements in their sector and foreign companies with only minimum
requirements for (posted) workers created a misbalance in the recommended level
playing field. This could lead to a distortion of competition with serious substitution
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effects on the labour market. The legislator wanted to prevent this with a proposal on
2 July 2004 to broaden the scope of the WAGA to all sectors, resulting in a coverage
of all posted workers by, if available, universally applicable (generally binding)
collective agreements (Minister van SZW, 2004). The result was a new Bill in 2005 that
covers every posted worker by generally binding collective agreements in the sectors
that work with such an extension. In sectors without generally binding agreements
only the minimum requirements (‘hard core’) apply. 

Facts and figures related to posting

An indication of the number of posted workers can be found in the database of the
Social Insurance Bank (SVB) and from the Administrative Commission of the
European Commission. The SVB receives the A1/E101 forms from the sending
Member States. The SVB cannot guarantee the reliability of the information, because
they do not receive all information from other Member States. The number of
received A1/E101 forms, listed by the Administrative Commission, is higher than that
from the SVB. Unfortunately both sources cannot distinguish A1/E101 forms per
sector or occupation. The number of self-employed workers cannot be given, because
they are not obliged to hand in an A1/E101 form. 

According to the SVB-figures the total number of posted workers increased in five
years (2004-2009), from 17,848 to 62,548 (an increase in 44,700). The past six years the
largest groups of posted workers came from Belgium, Germany and Poland. The
number of posted workers of these countries increased enormously: Germany
(+15,377), Belgium (+13,622) and Poland (+9,453). The two neighbouring countries
account for approximately two thirds; the number of posted workers from Poland
(since 2007) and Germany (since 2008) has stabilised, while the number of Belgian
posted workers is still increasing. For 2009, the figures indicate 21,323 Belgian, 20,382
German and 11,379 Polish posted workers. There was a noteworthy increase in Spanish
and Portuguese posted workers in 2008 and 2009. EC figures show the same pattern,
but higher numbers of posted workers (European Commission, 2009). Neighbouring
countries, Belgium (12,646) and Germany (33,738), account for half of all posted
workers, where Poland is the third country in number. Other interesting differences
are the high numbers of posted workers from France (8,563), United Kingdom (6,788)
and Portugal (4,700). EIB-figures for 2009 show that 4,900 Polish, 1,800 Bulgarian, 350
Romanian and 600 other foreign self-employed workers worked in the construction
sector (EIB, 2010b). Regioplan (Van den Berg et al., 2008) estimated that at least
100,000 workers came from CEE countries, of which respectively 23% and 8% worked
in the metal and construction sector. The agricultural sector is by far the most
attractive sector (47%) for workers from CEE countries. Of all workers from CEE
countries, Polish workers represent the largest group in normal and posted workers
(90%). Foreign workers usually work on projects on a temporary basis. A survey
among agencies confirmed that projects normally last a couple of months. The
duration of stay of foreign workers (temporary or posted) is between four and nine
months (CPB, 2004 and ABU, 2008).



Registration and notification issues

Employers that want to post workers to the Netherlands do not have to notify this.
The result is a lack of information about the number of (posted) workers. Employers
that want to employ workers from Romania, Bulgaria or other third countries need a
work permit for employing them. The foreign employer or hirer can obtain the work
permit. After the work permit is issued, the hirer must have a copy to show upon
request. In order to receive a work permit, the applicant must be able to claim that
there is no one else in the EU available for the position. Other conditions include
suitable housing for the (posted) worker and the observance of the prescribed working
conditions. The permit is only valid for the individual (posted) worker, the described
work to be carried out and the period for which it is issued.

Posting companies from EU Member States with their posted workers pay social
security premiums to the institutions in the home country. Conditions that apply for
the workers are that the posting is temporary, meaning not more than 24 months, and
that the posted employer normally conducts its activities in the country of origin. In
order to show that these conditions are fulfilled the worker or his employer has to
obtain an A1/E101 document (posting certificate). This document declares that the
employee is exempted from premium payments in the Netherlands and will be
insured for medical expenses in the home country. The worker should always carry
this document during the performance of work. If a posted worker stays for a short
period the health insurer in the country of origin will issue a European Health
Insurance Card. This card entitles the worker to emergency medical care. If the posted
worker stays for a longer period the health insurer will issue an S1/E106 document,
this document together with the A1/E101 document insures the worker under the
Health Insurance Act and the Exceptional Medical Expenses Act.

Appearances of different types of posting

The definition of a posted worker in the WAGA (Art. 1) is: ‘someone who temporarily
works in the Netherlands and to whose employment contract foreign law is
applicable’. The three types of posting distinguished in the Directive do not occur in
the WAGA. However, the legislator takes the view that the WAGA is meant to apply
for all existing types of posting. Remarkably, the social partners in construction only
repeat the definition of the WAGA in their collective agreement (art. 92). In a
brochure published about posting in construction, they limited the scope of the
applicable provision of their collective agreements to workers that ‘normally work for
their employer in another EU country’. In an updated version the different types of
posting were described (Houwerzijl, 2010).

Unintended effects are signalled by spokespersons from the building union FNV
Bouw and the construction and infrastructure employers� Federation Bouwend
Nederland. They believe that the number of posted workers in construction is
decreasing. Both parties notice that the number of bogus self-employed is rising. FNV
Bouw argues that posting was used as a channel for recruiting workers from CEE
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countries that were willing to work on less favourable working conditions than Dutch
workers. During the transition period 2004-2007 posting was a way of bypassing the
need for a work permit. CEE workers no longer need a work permit and after the
abolition of the restrictions, on 1 January 2007, a shift took place towards other, more
direct types of cheap recruitment, such as temporary workers or self-employed. Trade
unions receive reports from workers, especially from CEE countries, indicating that they
neither know about their wages, nor their working condition or status. The consequence
is a high risk of being exploited by gang masters and (non-bona fide) employers.

Control and enforcement

The PWD obliges Member States to appoint one or more liaison offices or one or
more competent national bodies. The competent body in the Netherlands is the Labour
Inspectorate. The directorate Labour Market Fraud is responsible for the main parts of
the Posting Directive; especially if the Minimum Wage Act (WML) or the Act ruling
works permits (WAV) is applicable. Its task is the supervision of compliance with these
acts and with the Temporary Agencies Act (Arbeidsinspectie, 2009). Compliance with
collective agreements belongs to the competence of the social partners.

The Labour Inspectorate works on the basis of own inspections and more
reactively on the basis of whistle blowing and reports from third parties (social
partners, employees, other employers, embassies and/or liaison offices in other
Member States). The Inspectorate has far-reaching competences, such as: access to all
areas, request for all necessary documents and questioning employees about wages
and working conditions. At the start the main priority of the Labour Inspectorate was
the enforcement of work permit rules, and tackling violations in this area was the core,
most time-consuming, task. The abolition of the restrictions for CEE workers in 2007
led to fewer reports on work permit violations and the main focus of the Inspectorate
moved from work permit supervision to minimum wage breaches. The introduction
of a possibility to impose fines on offenders who do not comply with the minimum
wage, contributed to this change in focus. When performing its supervisory tasks the
Inspectorate is confronted with several problems: 
• The duration of posting is at times so short that there is no time to make an
inspection at the workplace to determine whether there has been a violation;
• During an inspection foreign workers are not willing to cooperate with the Labour
Inspectorate, because they are afraid of losing their job; 
• Offences are reported after the violation has taken place;
• Foreign workers are satisfied with their wages, as although they are below the legal
minimum they are above the income in their country of origin. 

The Labour Inspectorate checks nearly 10,000 companies a year. The Inspectorate
defines vulnerable sectors, on the basis of risk analyses, where offences can be
expected. The sectors, which the Labour Inspectorate defines as vulnerable are:
temporary agencies; horticulture and agriculture and construction. To improve
efficiency and effectiveness of these inspections, the Inspectorate signed covenants
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with the Social Intelligence and Investigation Service (SIOD), Fiscal Intelligence and
Investigation Service, SVB, UWV, tax authorities and municipalities. This
cooperation focused on illegal foreign employment, fraud, the observance of safety
regulations, evasion of taxes and social security contribution, benefit-fraud and bogus
self-employment. The cooperation resulted in a better exchange of information and
fewer inspections, whilst these inspections have become more effective. The positive
results have led to more institutionalised cooperation by the Labour Inspectorate,
SIOD and Inspection Work and Income in one inspection service of the Ministry of
Social Affairs. With this new inspectorate the whole chain will be covered by one
organisation (IWI, 2010).

The government is responsible for (the supervision of) compliance with the
WAGA and other applicable statutory provisions (and generally binding collective
agreements). However, the Labour Inspectorate has, notwithstanding the broadening
in scope of the WAGA, no competence for enforcing collective agreements. The
Inspectorate only has investigative powers regarding these agreements. The findings of
such investigations are communicated to the social partners concerned, which can
demand compliance on the grounds of the Collective Labour Agreements Act. The
Act on work permits is enforced through private law and the Inspectorate performs
own inspections or jointly with enforcement partners on the basis of reports of police
findings, tip-offs or reports from third parties. In case of an infringement the Labour
Inspectorate will impose a fine on the employer, if it is the third violation within a
period of time a report will be made (Min SZW, 2010). In total, 458 inspectors were
employed (in 2009) divided between three divisions. The Labour Market Fraud
directorate (with 188 inspectors) performed 9,723 inspections, with 12,700 companies
checked. In the course of 1,652 inspections a violation of WAV and/or WML was
detected. This number of violations increased by 1% (17%) in comparison with 2008
(16%). The increase in violations was visible in construction; retail; catering and motor
companies, while violations in the cleaning sector decreased (Arbeidsinspectie, 2009).
The number of work permit related violations involving Bulgarian workers increased,
and for Romanian workers decreased. In 2008, 542 Bulgarian workers worked illegally,
while 656 workers were caught in 2009. The number of Romanian illegal workers is
lower, 196 in 2008 and 167 illegal workers in 2009. The Inspectorate can prosecute an
employer when there is a question of underpayment, no holiday allowance is paid or
the employer fails to present information about the sort of work or terms of
employment and/or number of hours. The fines are payable for each employee that
has been underpaid. The highest fine for a violation of the legal minimum wage is 
€ 6,700 and the due wage. A violation of the work permit Act can cost the employer
€ 45,000 per illegal worker. Since violations of the minimum wage act can be fined,
the Labour Inspectorate has discovered 310 cases of underpayment or lack of
administrative data and 194 cases (often the same company) of underpayment of
holiday allowances. In 2008 the Inspectorate received 61 reports of which 43 involved
construction companies. 

The Labour Inspectorate started partnerships with Labour Inspectorates from
Poland, Romania and Bulgaria. Partnerships with German, British and Belgian
Inspectorates were established earlier on. The aim is to exchange information
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regarding wages, working conditions, insurance and costs of accommodation. The
partnership between the Dutch and Polish Inspectorates received positive reactions.
Collaboration with Bulgarian and Romanian Inspectorates started in 2009. This
campaign includes a Bulgarian website and leaflets about the necessary work permits
and the labour standards and workers rights. Information for foreign posted workers
is made available via several institutions. 

The Ministry of Social Affairs opened a free phone number that can be dialled by
individuals and companies, and a website (http://english.szw.nl/). A standardised
(European) questionnaire is available in several languages for posted workers,
whenever there are complaints. The social partners published a brochure for posted
workers about the collective agreement in construction. The document ‘Posting report
Netherlands’, issued by the Technisch Bureau Bouwnijverheid (TBBouw, 2010), under
the aegis of EFBWW and FIEC, provides more specific information (available in 4
languages at: www.tbbouw.nl). The building unions FNV Bouw and CNV Vakmensen
started projects to establish contacts and to monitor problems of posted workers. One
of these projects ‘Kolega’, now called ‘FNV Bouwplaats’, is a project that aims to
represent the interests of foreign workers. The project tries to establish contacts with
foreign workers – through cultural (Polish) organisations, churches, media and
employment agencies – and to find out what kind of problems arise on site. The
Polish-Dutch members of the team try to solve the problems or to mediate, and they
represent workers during negotiations. CNV Vakmensen started a project ‘CNV
Polenproject’ with the purpose of solving problems or to mediate between workers
and employers. 

The social partners initiated institutions to enforce collective agreements.
TBBouw is the institute in construction, which supervises the relevant collective
agreement and is responsible for enforcing compliance. TBBouw was nominated in
January 2008 as the successor of a Compliance Office that existed for three years.
From 2006 to 2008, that office received eighty complaints, mainly from private
persons (Van den Berg ea, 2008). In the temporary agency sector, the Stichting
Naleving CAO voor Uitzendkrachten (SNCU) is responsible. SNCU is a foundation
that monitors compliance with the collective agreement for Temporary Agency
Workers and the Social Fund collective agreement for the Temporary Employment
Sector. The SNCU expects to receive in 2010 around 2400 questions and 1000 reports.
The SNCU has the ability to prosecute, which is the reason why it is called the
‘collective bargaining police’. To distinguish genuine from bogus agencies, temporary
work agencies and trade unions started a voluntary certification system for temporary
agencies in 2007: the NEN-4400-1 (Dutch agencies) and NEN 4400-2 (foreign agencies). 

Genuine temporary work agencies witnessed an increase in bogus agencies after
the abolition of the permit system in 1998. The voluntary certification system has a
triple aim: to distinguish genuine from bogus temporary agencies; create a reliable
sector and better treatment of temporary workers. To receive certification, temporary
work agencies have to fulfil criteria. Basically this means compliance with the
minimum wage; check identifications and thus prevent violation of the work permit
Act; declaration and payment of (Dutch) income and sales tax and ensuring that this
is well administered and archived. Since the start of the certification system in April
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2007, 1,023 agencies have received certification. In December 2009 the number
doubled to 2,105 agencies.

The Chain Liability Act ensures that a main contractor for a project is severally
liable for the payment of social security contributions and wage tax. If the main
contractor hires one or more (foreign) subcontractors, the main contractor is
responsible for their payments. The Act involves all companies in a chain. There are
two options to limit the liability for paying social security contributions and wage tax:
the main contractor can ask the subcontractor for a certificate of financial conduct
that can be obtained from the tax authorities; or the contractor can open a G-account.
With a G-account the main contractor deposits the necessary contributions for the
social security and wage tax and subcontractors can only use the money to pay these
contributions. If a subcontractor hires another subcontractor or temporary work
agency, the first subcontractor is allowed to use part of the money on the G-account
for these other subcontractors.

Working conditions in theory and in practice

An important feature in the construction sector is the difference between ‘normal’ and
temporary agency workers. Normal posted workers, with an employment contract
with the employer/contractor, are covered by the collective agreement for the
construction sector, while temporary agency posted workers, with a contract with a
temporary work agency, are covered by the collective agreements of temporary
agencies. Between both collective agreements several differences can be found,
regarding wages and payment during weather vicissitudes. The wages for normal
posted workers depend on the job content, age, working hours, work experience and
classification (with five job groups from unskilled to very specialised professional
work). There is also a difference between ‘construction site employees’ or ‘supervisory,
technical and administrative employees’. The wage of temporary agency workers
depends on different classifications. A division is made between skilled and unskilled
workers. The difference is apparent in their wages, which in both cases are lower than
that of normal workers. Overtime remuneration can be paid for construction site
employees in money or in time off. If the employee chooses remuneration in money
or time off, his customary hourly wage will be increased by the relevant percentage.
In the event that an employee works overtime in the context of shift work, the
overtime allowance will be calculated on the basis of the hourly wage that applies for
shift work. The employer is obliged to provide the construction site employees with a
written itemisation of the gross wage with each wage payment. Allowances,
remuneration, the number of overtime hours and travel time are itemised separately.
Structural overtime is not allowed and overtime is only allowed if a significant
percentage of the workforce agrees and employees are not obliged to work overtime. 

Posted workers are not covered by the compensation fund that guarantees
workers’ payment. If a construction company fails or refuses to pay during
unfavourable weather conditions, posted workers do not have a fallback fund, which
guarantees payment. Temporary agency posted workers are not paid when they cannot
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work due to weather vicissitudes. The temporary agency has to supplement the
unemployment benefit received (Unemployment Insurance Act) up to 100% of the
applicable wage.

All regular Dutch health and safety rules apply to posted workers. Specific rules
apply for (posted) workers in construction, such as: personal protective equipment
provided by the employer; limitations related to overtime and working with machines
for young people; maximum weight for lifting materials; draught-free workplace from
September to May; guidelines for the use of dangerous substances and pollution,
scaffolding and hoisting/cranes; special rules for working in the evening and at night
and each employee must have taken the ‘safety at work’ course. The posting company
has to provide accommodation and an additional allowance for food and other costs.
It is not allowed to reduce these costs (lodging and food) from the wage of the (posted)
worker. However, trade unions and the Labour Inspectorate notice that posted
workers often have to pay for their own lodging and other daily costs. 

Assessment

The opening up of the labour market for CEE workers resulted in a decline in illegal
workers. The number of complaints related to illegal work also declined. However,
poignant stories about poor working conditions and underpayment of, mainly
foreign, workers continued to exist. As a result of these stories the Labour Inspectorate
has changed its focus towards enforcement of the minimum wage and of health and
safety regulations. Another consequence of the opening of the labour market is the
increase in temporary workers and self-employed. Temporary agency workers have
different, sometimes lower, working conditions than posted workers, such as no
compensation for travel and lodging. Trade unions and Labour Inspectorate officials
notice an increase in bogus self-employment. Bogus self-employed are often recruited
in the home country and then sent to the Netherlands without any knowledge about
their rights, working conditions and wages. They often do not know that they are
registered as self-employed. This phenomenon is increasing and causes difficulties in
enforcing labour standards. The subsequent effect is underpayment and the pressure
to lower working conditions. 

The Labour Inspectorate is responsible for enforcing minimum wages and health
and safety issues. The costs of lodging and travel for posted workers are issues that are
causing concern. The Labour Inspectorate has noticed that employers ask enormous
rents for lodging and workers have to pay their travel costs themselves. The
consequence is that workers earn a wage lower than the minimum or in some cases
workers have to pay money to their employer after their working period. To tackle
this, the Inspectorate first needs to receive a complaint. In order to follow this up the
workers concerned still have to live in the Netherlands and must be willing to talk.
Both things are unfortunately difficult to establish or guarantee.

Due to the short stay and poor statistics, the trade unions have difficulties in
organising posted workers. Even when workers stay for a longer period, they live in
separate hotels, campsites and other accommodations. Some employers deliberately
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try to separate foreign from local workers, because they are afraid that these foreign
workers hear from their colleagues about their rights, wages and working conditions.
Only in cases of serious problems do the trade unions and/or the Labour Inspectorate
get in touch with foreign posted workers. Due to their projects the trade unions’
capacity to pass on problems to the Labour Inspectorate has increased. The
registration of posted workers is not functioning properly and figures for A1/E101
forms are not reliable, because SVB is depending on information from the countries
of origin. Often this does not function well, resulting in incomplete figures. The trade
unions propose to install a notification system for posting from the first day of work.
With this notification employers are obliged to notify posted workers to the
authorities. This could lead to more reliable figures about posted workers and to a
better demarcation between genuine and unreliable employers.
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The applicable regulatory framework

The Posting of Workers Directive is implemented through the Working Environment
Act (WEA) and pursuant Regulations (Act 2005, section 1-7 Posted employees,
pursuant Regulations of 16 December 2005 No. 1566 concerning posted workers). The
WEA contains no stipulation on terms and conditions of employment or mechanisms
to determine mandatory rules for posting situations, but lays down definitions of
posted workers and posting, essentially replicating Articles 1 and 2 in the PWD, and
constitutes the legal basis for the posting rules (Evju, 2010). The rules apply in cases
where foreign undertakings post workers to Norway in connection with the provision
of services provided that there is an employment relationship between the foreign
undertaking and the posted worker during the period of posting. It does not
distinguish between various posting forms, and applies to all three forms referred to
in article 3 of the PWD. The posting rules contain an extensive list of mandatory
domestic provisions that apply to posted workers regarding working hours, health and
safety, employment protection, holiday rights, gender equality etc. The posting rules
do not give any provisions on wages. There is neither minimum wage legislation in
Norway, nor a mandatory general ruling on minimum pay. Wage setting is a matter
for collective or individual agreements (Evju, 2010, Alsos and Eldring, 2008).
However, if the employment relationship of a posted worker falls under the scope of
a decision pursuant to the Act relating to general application of wage agreements, the
provisions that have been given general application and concern terms of wages and
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employment shall apply to the employment relationship. These may also contain
provisions beside pay, such as working hours and holiday periods, which could be
more favourable than laid down in the general legal framework. 

The Labour Inspection Authority shall, in the capacity of liaison office, provide
information on the terms and conditions of employment that shall apply to the
posted worker. The Authority can also refer to employers’ and employees’
organisations in cases where the provisions of generally binding collective agreements
are applicable. In order to claim the right to these terms and conditions, a posted
worker may institute legal proceedings in Norway. Violations of the legal provisions
are punishable pursuant to the relevant legal provisions. In 2004, Norway introduced
certain restrictions, which did not apply for posted workers, on the access to the
labour market for individual job seekers from the new EU Member States. According
to the transitional arrangements a work permit would only be granted if the applicants
could document that their wage levels were in accordance with ‘normal’ Norwegian
standards, and that they had close to full-time jobs. 

The minimum-wage provisions in the sector’s collective agreement have
traditionally had a normative effect for wage setting even in companies without
collective agreements (Stokke et al., 2003). The huge recruitment of workers into
construction – especially through posting and subcontracting – who were willing to
work on inferior conditions, changed this situation. Norwegian companies with
collective agreements were faced with fierce competition from companies with low-
paid workers, and there were numerous examples of workers earning far less than what
could be considered a living wage in the Norwegian context. After some consideration
and internal debates the Confederation of Trade Unions (LO) decided to apply for
extension of the collective agreement in construction through the long-dormant Act
relating to general application of collective agreements. From 2007, parts of the
collective agreement for construction were made generally applicable nation-wide,
which means that a statutory sectoral minimum wage level has been introduced.

In 2006, the red-green government launched an action plan against social
dumping. Core elements in the plan were the strengthening of the Labour Inspectorate,
requirement for identity cards for all workers on construction sites, a new register for
temporary work agencies, chain liability in construction, certain revisions in the Act
relating to general application of wage agreements, while regulation of wages was still
left to the labour market parties through collective bargaining. In 2009, the
transitional arrangements for CEE workers (except for Bulgarian and Romanian
workers) were repealed, including the requirement of ‘Norwegian wages’, which meant
that the potential area for wage dumping became even larger. 

Facts and figures related to posting

In the period from May 2004 to May 2009 more than 150,000 first time work permits
and around 135,000 renewals were issued. Most permits were granted to workers from
Poland and the Baltic states, with construction, booming in the period from 2003 to
2008, being the dominant recruiting sector (Norwegian Directorate of Immigration-
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UDI, statistics 2004-2009). The EU enlargement provided an opportunity to extend
the recruitment base. In addition to registered individual labour migrants, a huge
number of posted workers, service providers and migrants without permits entered
(Dølvik and Eldring, 2008). In general, there is a lack of reliable information on the
number of posted workers (and to a certain extent on labour migration as such).
Statistics Norway publish statistics on persons on ‘short stays’, defined to be persons
who are expected to be resident in the country for less than 6 months. This group
includes posted workers, but also cross-border commuters, foreign sailors on
Norwegian ships, persons employed on short contracts in Norwegian companies and
others with short-term employment in Norway. There has been a huge increase in the
number of employed foreigners on short stays. In the 4th quarter of 2003 about
22,000 persons were registered – compared to almost 73,000 in 2008 – a growth of
190%. Just from 2007 to 2008, the growth was 20%. Looking at the whole year 2008
(not only the 4th quarter), the total number was about 117,000 persons. According to
Statistics Norway, the main reason for the growth is the inflow of CEE workers after
the EU enlargement in 2004/07, but there has also been a significant growth in
workers on short stays from Nordic countries, in particular Sweden (Berge, 2010). The
increase in foreign workers on short stays has been particularly large within the hiring
industry, construction and manufacturing. In 2008, 20.6% were employed in the
hiring industry (most probably in construction), 18.1% in construction and 14% in
manufacturing. Two thirds of the EU-10 workers registered for short stays, worked
within these sectors. 

According to a European Commission report (2009) on E101 certificates issued in
EU/EEA Member States 33,828 postings were registered in Norway in 2007,
compared to 22,953 in 2005. In total, 2.4% of the registered postings in the EU/EEA-
area were in Norway. In 2007, the largest numbers came from Poland (13,777),
Germany (4,190), Denmark (3,285) and the UK (2,521). According to the report, the
usefulness and quality of the data is limited in a number of ways. The official numbers
for 2008 and 2009 are not available, but the Labour and Welfare Administration
(NAV) preliminary statistics indicate approximately 39,000 registered postings to
Norway in 2009. The numbers from Statistics Norway include workers on shorter
stays who are not necessarily posted workers. The statistics from the tax authorities
give more specific data on the numbers of posted workers, but have certain
weaknesses. Above all, there is probably a high degree of non-reporting. Around 2004,
the authorities estimated that less than half of the posted workers were registered
according to the rules. This estimate was based on the fact that inspections on sites
revealed huge numbers of undeclared foreign posted workers. Since then, registration
has probably improved, due to more checks, information, sanctions and the
requirement for ID cards on construction sites, but there is still reason to believe that
the real numbers are considerably higher than the official statistics. 

In 2009, close to 42,630 persons were registered, against 14,789 in 2003; a
substantial increase in the numbers of registered posted workers, in particular from the
new EU Member States. The peak year was in 2008, with close to 48,000 registered
posted workers. In 2009, the largest groups came from Poland (10,894), UK (6,131),
Lithuania (4,650), Sweden (3,776), Denmark (2,980) and Germany (3,115). Although
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Norway has been hit less hard by the financial crisis than most EU countries,
construction was definitely affected, which is reflected in the reduced numbers in
2009. As mentioned, non-registration has been a problem, so the increasing numbers
may reflect a higher degree of registration, as well as a rise in the inflow of posted
workers. The tax authorities do not publish information by sector or duration of
posting. Up until the autumn of 2004, the obligation to register only applied to
construction and the offshore petroleum sector, and was then extended to posting in
all sectors. Two Fafo surveys among Polish migrants in the Oslo area in 2006 and 2010
covered all migrants, regardless of their formal labour market status (Friberg and
Tyldum, 2007, Friberg and Eldring, 2011). The studies document that the overall
majority of the male Polish migrants work in the construction/building sector (Table 1
shows their employment status).1

Close to one quarter of the Polish migrants in construction in the Oslo area in
2006 could probably be classified as posted workers. In this group more than one third
worked illegally; they had not registered, did not pay taxes either in Norway or in
Poland, had no contracts, received payments in cash etc. It was evident that the
number of Polish workers (in Oslo) far exceeded the official statistics. The study
revealed surprisingly small differences between posted workers and migrant workers
employed in Norwegian companies when it came to length of stay, as well as future
plans regarding how long they wanted to stay. In fact, only one third of the posted
workers planned to return to Poland within a year. The study clearly indicated that the
border between posting and ‘ordinary’ employment was quite shady. At that point in
time, the transitional regulations were still in place, while the construction collective
agreement just had been made general applicable in the Oslo area. Thus, it had been
clearly favourable for employers to use posted workers rather than offering direct
employment. 

Registration and notification issues

According to the Tax Assessment Act, businesses and public bodies must provide
information to the tax authorities regarding contracts or subcontracts carried out on
sites for building and assembly work when the contractor is an enterprise resident
abroad, or a person resident abroad. Both the client and the contractor must provide
information about the contractor and about the employees that carry out the
assignment. The information about contractors and employees must be provided to
the Central Office for Foreign Tax Affairs (SFU) on specific forms (that constitute the
basis for the data presented here). The information must be provided as soon as
possible and no later than 14 days after the work or assignment has commenced. This
applies to both the reporting of assignments and the reporting of employees. When an
employee finishes work or an assignment changes, this must be reported within 14 days.
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Failure to fulfil the obligation to provide information may result in sanctions. If
information is not provided, the tax authorities can impose a daily enforcement fine
until the information has been provided. Anyone who fails to comply with the
obligation to provide information can be required to pay a fixed penalty charge per
day for each return that is not submitted and, depending on the circumstances, can
also be held liable for any tax and employer’s National Insurance contributions that
contractors and their employees failed to pay. From October 2004, the obligation to
provide information about assignments was made general, making it mandatory to
report all assignments, but according to the tax authorities most of the reporting is still
related to the construction sector. From 2008, the main contractor/operator with
subcontractors in sectors that are covered by generally binding agreements is obliged
to inform about and ensure that all companies in the supply chain meet requirements
concerning wage and working agreements. The trade union in the main contracting
company has the right to require access to documentation on compliance with the
regulations. If there is no union present in the main contracting company, the union
in the next company in the supply chain has the same rights.

Appearances of different types of posting

Temporary work agencies have, as in most other countries, proved to be a major
source of sub-standard employment and a channel for posting workers. The hiring
industry has been growing rapidly over the last years, and the turnover in the sector
doubled from 2004 to 2007 (Ødegård and Berge, 2010). Against this background a new
regulation on Mandatory Registration for Staffing Enterprises came into force on 1
January 2009. The scheme means that all companies engaged in the hiring out of
labour have a duty to report these activities to the Labour Inspection Authority, so
that they can be registered in a new public register of staffing enterprises overseen by
the Labour Inspection Authority. Companies are prohibited from using temporary
work agencies that are not lawfully registered in accordance with this scheme. The
scheme requires temporary work agencies, regardless of whether the enterprise is
Norwegian or foreign-based, to have a permanent representative in the country, and
this representative must be authorised to fully act on the enterprise’s behalf in all legal
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Table 1 Employment statuses of Polish construction workers in Oslo, 2006 and 2010. 
Percent (N=277/244). 

Employment status 2006 2010 

Employed in Norwegian construction company 31 40

Employed in Norwegian temp agency 24 20

Employed in foreign temp agency (posted) 9 2

Employed in foreign construction company (posted) 23 25

Self-employed 13 13

Total 100 (N=277) 100 (N=244)

Source: Fafo’s Polonia surveys 2006 and 2010 



situations. Other requirements were also introduced, concerning organisation and
finances, and the enterprise must also be lawfully registered with the Directorate of
Taxes. However, neither the trade unions nor employers’ associations seem to have
much faith in the scheme. As it is not very hard to meet the registration requirements,
it could actually have a reverse effect in the sense of giving companies with illegal
practices a shine of legality. 

Before the introduction of the generally binding collective agreement in
construction, there were no legal requirements related wages for posted workers.
Unless the unions managed to conclude an agreement with the company, wage setting
was free, and the transitional arrangements did not apply. After the introduction of
the generally binding collective agreement (which is not applicable for self-employed)
the situation changed. Several cases of bogus self-employment were revealed,
especially in construction. According to the Working Environment Act, an ‘employee
shall mean anyone who performs work in the service of another’, and the Labour
Inspection can interfere if they suspect situations with bogus self-employment. The
court case described constituted, according to the construction union Fellesforbundet,
a landmark in the combat against bogus self-employment; bogus self-employment is
now less prevalent.
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Control and enforcement

The Labour Inspection Authority oversees compliance by enterprises with the
requirements of the Working Environment Act and when relevant, generally binding
collective agreements. Supervision is mainly aimed at enterprises with the poorest
working conditions, where there is little willingness to correct problems and where the
inspections will have the greatest effect. This is done by reviews of enterprises’ internal
control systems to reveal whether regulations and procedures are being followed,
inspections to check whether companies meet legal requirements and investigation of
accidents. As a follow-up of the government’s action plans against social dumping, the
Authority’s role was strengthened, the scope of their activities broadened and more

Fellesforbundet and the Norwegian Confederation of Trade Unions LO sued in 2007 the
Nordic Trading Company (NTC) on behalf of 21 Polish construction workers, claiming
compensation for wages, overtime payment and holiday pay. NTC claimed that the workers
were self-employed, and that NTC had merely mediated contact with clients for the one-
man companies. Since they were not employees, NTC refused to pay wages according to
the rates in the generally binding collective agreement, or holiday pay. The workers were not
aware that they had been registered as independent companies and the whole set-up was
obviously designed to avoid existing rules. The court judged that NTC should pay the workers
compensation close to 2,000,000 NOK: ‘NTC has with clear intents followed a business
idea, which gave the company huge profits by exploiting the plaintiffs’ weaker position. (..)
an attempt to evade employer’s responsibility and social costs related to employment.’

Court case: Fellesforbundet vs. Nordic Trading Company 



resources were allocated to perform inspections. After the first legal extension of a
collective agreement in 2004 the Authority was given the responsibility to check
companies that comply with these regulations. From 2006, the Inspection was granted
the same right to sanction non-compliance with generally binding agreements as with
violations of the Working Environment Act; to give orders, impose coercive fines or
to shut down operations in cases of non-compliance. In its annual report 2008, the
Inspection stated that the inspections within construction documented an improved
situation in labour migrant’s wage and working conditions. More workers than earlier
had legal conditions, but there was still a higher risk of social dumping among posted
workers. Breaches of working time regulations were still rife. In the 2009 report, the
Inspection expressed concerns about worsening conditions for migrants in
construction. As a result of the financial crisis, more workers were found in the
unorganised parts, doing work on smaller and less transparent sites. The Inspection
reported that they received more tip-offs concerning social dumping than the year
before. They stated that the situation was worrying, both on private and public related
construction sites. The governmental funding of the Labour Inspection has increased
with the main activity in a social dumping action programme related to inspections
and checks of workplaces and sites with migrant workers – above all in construction. 

Some of the inspections are jointly performed by the Labour Inspection, the Tax
Authorities and other relevant authorities (as for instance fire and electricity
inspectors). In 2006, a total number of 1,158 inspections related to social dumping
were conducted. In 2009, the number of inspections had increased to 2,408. More
than 75% of the inspections in 2009 resulted in some kind of response or sanctions,
mostly related to lack of compliance with generally binding collective agreements, the
Immigration Act or requirements regarding the work environment. The increased
frequency of inspections seems to have had a positive effect; to follow up complicated
cases (that often involve the ‘worst’ companies) still seems to be a huge challenge
(Andersen et al., 2010). A survey among construction companies that used CEE
workers in 2009 documented that less than half of the companies normally asked for
documentation on wages and working conditions or had specific requirements related
to this when subcontracting. Only 5% of the company managers were negative
towards the generally binding sectoral collective agreement, but this was not
necessarily followed by efforts to ensure compliance (Andersen et al., 2009). 

The introduction of regulations concerning identity cards (ID cards) at
construction sites has been an important measure that entered into force in January
2008. All undertakings that perform work on construction sites, both Norwegian and
foreign, are required to provide their Norwegian and foreign employees with ID cards.
This also applies to short-term assignments and to one-man enterprises (including
those operating on their own). To obtain ID cards for employees, it must be
documented that the companies/employees are properly registered in several registers.
The Labour Inspection Authority is responsible for supervising the scheme.
Employers or one-man enterprises that fail to provide their employees or themselves
with ID cards will be ordered to obtain such cards. If the employer or one-man
enterprise fails to comply with the orders of the Authority, the employer’s activities
may be halted until ID cards are obtained. Particularly serious cases will be reported
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to the police and are punishable by imprisonment for a term not exceeding three
months. A transfer of the ID card to other persons may be subject to penalties. In
October 2010 there were more than 177,000 valid cards, of which 23% were issued to
foreign workers. Inspections prove that there is a problem with lacking cards,
especially among posted workers in undeclared parts of the sector. Preliminary results
from the survey among Poles in Oslo 2010 indicate that close to half of the posted
workers and self-employed do not possess the required card. Though the card does not
in itself lead to a better work environment and conditions, the overall judgment is that
it is a simple and efficient tool that facilitates control and contributes to law and order
(Andersen et al., 2010).

Another landmark has been the introduction of joint and several liability related
to generally binding collective agreements. From 1 January 2010 a contracting entity
shall be liable for the obligations of contractors further down in the chain of
subcontractors to pay wages pursuant to regulations in generally binding collective
agreements. All contracting entities in the chain of subcontractors are ’jointly and
severally’ liable to employees further down in the chain who do not receive generally
applicable wages from their employers. The employee must file a claim in writing
within 3 months, which must be documented, for example, by a copy of the
employment contract, wage slips, time sheets, account statements or other relevant
documentation. The contractor has a time limit of 3 weeks in which to pay. When
there are two or more contracting entities, the employee may freely file a claim to
whichever he wishes without first filing a claim to his own employer. It is for the
individual employee to decide whether (s)he has a claim against a contractor. The
Labour Inspection can provide guidance, but may not impose payment of wages when
this is deemed to be a matter of civil law.

Working conditions in theory and practice

The legal extension of collective agreements became a crucial element in protecting
posted workers. The main purpose of the Act relating to general application of wage
agreements is to ensure that the wage levels and labour conditions offered to foreign
workers are equal to those of Norwegian employees. All workers who perform work
of the type encompassed by the decision enforcing this extension, whether employees
in Norwegian enterprises or posted workers from foreign firms, unionised and non-
unionised alike, are encompassed by the generally binding provisions. The
precondition for enforcing an extension is that it is probable that foreign workers
perform work under conditions that are generally inferior to the norms stipulated by
nationwide collective agreements for the relevant occupation or industry, or to the
general conditions prevailing in the relevant location or trade. The decision to enforce
an extension is made by a Tariff Board (Tariffnemnda), which is appointed by the
government. The board comprises three independent members, one representative
from the employers’ organisations and one from the trade unions. 

To date, parts of 4 collective agreements have been legally extended, the most
significant being in construction. The extension started from 2004 and since January
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2007 the construction agreement was made generally binding nationwide. The
regulations comprise provisions on minimum wage rates, working hours, payment for
overtime and shift work, as well as those regulating travel, board and lodging. An
employer who fails to comply with regulations is liable to fines, and affected
employees or their trade union may institute private prosecution. After the collective
bargaining round in 2010, LO applied to the Tariff Board for a renewed extension of
the generally binding agreements. In its construction-related application LO refers to
Labour Inspection documentation, based on 28 inspections. 14% of the workers on
site earned less than the minimum rate, and the average hourly rate among these was
78 NOK. The Inspection stated that not much had changed when it comes to social
dumping; ‘we still detect a number of cases with serious violations of the wage and
working condition regulations. (...) Earlier we have roughly estimated that 20 percent
of the companies in construction constitute a problem when it comes to social
dumping’. LO also points to a huge number of media reports that document that
social dumping of posted workers is still rampant in construction. 

A survey among Polish workers in Oslo in 2010 documented that 38% of the
posted construction workers earned less than the stipulated minimum wage (NOK
127,50). Among the posted workers, 39% did not pay taxes in neither Poland nor
Norway and did not have an employment contract. The best conditions were found
among Polish migrants who were employed directly by Norwegian temporary work
agencies or companies. Although the majority were reported to be skilled workers,
they did not receive the corresponding wages (Friberg and Eldring, 2011)

Assessment

The growth in service mobility and posting has triggered a wide range of responses
from the political authorities and the social partners. While the labour market has not
been geared to handle comprehensive service mobility from low-cost countries, EU
rulings impose strict limitations on measures that can be taken without violating the
economic freedom principles. To register, control and enforce compliance with
legislation and agreements has proven to be a demanding task (Dølvik and Eldring,
2008). Although there is an obligation to register foreign contractors and their
employees with the tax authorities, there is still a problem with non-registration and
undeclared work. An important issue is related to the definition of a posted worker. A
survey among Poles in the Oslo area revealed that the distinction between posting and
labour migrants is unclear. In many cases posting seems to be more a migration
channel, rather than a temporary assignment abroad. 

In construction the problem of different regulations was mainly solved with the
generally binding collective agreement. Many of the worst social dumping cases have
been related to posting in the hiring business. The unions now observe a certain
tendency of employers preferring agency workers from Norway based agencies rather
than subcontracting to companies with posted workers, especially within the
shipbuilding industry. The extension of the collective agreement within shipbuilding
has been very controversial among the employers, and in particular with regards to the
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rules on lodging and home travel that apply to posted/commuting workers. By setting
up local labour hire agencies, they reduce costs by claiming that the workers are ‘local’
rather than posted. In other words, within a few years the strategy has shifted from
preferring posted to locally employed migrant workers (in the past protected by the
transitional regulations). This illustrates the general tendency of some employers to
prefer whatever arrangement that gives the lowest labour costs, and the importance of
avoiding parallel regulations with different standards. 

A number of measures have been put in place: strengthening of the Labour
Inspection, requirement for identity cards for all workers on site, a new register for
temporary work agencies, chain liability in construction, certain revisions in the Act
relating to general application of wage agreements etc. The increased efforts of the
Labour Inspection have obviously had some positive effects. Furthermore, the
construction ID-card scheme sticks out as being an efficient and successful measure
with positive side effects in enhancing general registration and declaration. Finally, the
nationwide legal extension of the collective agreement has been an important measure
to improve the conditions for posted workers. Without this regulation, wage dumping
would most probably have been rampant in construction. 
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The applicable regulatory framework

Migration-related policies, labour market legislation and the institutional background
for the posting of workers have been strongly influenced by the need to get the
national legislation in line with the Community acquis on migration (after Romania’s
EU accession) and to take the necessary measures to improve the institutional
framework needed for a proper management of legal and illegal migration. Directive
96/71/EC was transposed in the national legislation through The Posted Workers in the
Framework of the Provision of Transnational Services Act as adopted in July 2006 (Act
344/2006). The act notes that ‘posted worker means a worker who normally carries out
his or her work in a country other than Romania and whom an employer established
in another country posts to Romania for a limited period’. In keeping with art. 5 of
the Act, the definition of an employee is the one regulated by the Romanian
legislation. The length of the posting is calculated on the basis of a reference period
of one year from the beginning of the posting. Allowances specific to the posting are
considered to be part of the minimum wage, unless they are paid in reimbursement
of expenditure actually incurred on account of the posting, such as expenditure on
travel, board and lodging. Irrespective of the law applicable to the respective
employment relationship, posted workers benefit from the working conditions
stipulated by law and/or by national or sectoral collective agreements, with regard to
the maximum number of working hours and minimum duration of rest breaks,
minimum length of annual paid leave, minimum wage, including paid overtime, the
conditions in which workers are posted, especially by temporary work agencies, health
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and safety at work, protection measures applicable to pregnant women or women who
have given birth, as well as to children and young people, equal treatment for men
and women, and other provisions regarding discrimination. The provisions do not
restrict the implementation of more favourable working conditions.

Collective agreements are concluded at national level, sectoral level (field and unit
groups) and company level (companies with more than 21 employees). Bargaining
partners are trade unions and employers’ associations that are representative at
national level or for the respective branch. The single national collective agreement
stipulates general conditions for the organisation of the labour process at national
level or in a certain sector. On this basis individual employment contracts are
concluded, thus standing for a law source in the field of labour and social security law.
National and sectoral agreements are, generally speaking, publicly available – in
Romanian – on the Internet. The single collective agreement in construction is
generally binding according to article 243 of the Labour Code, which states: ‘The
application of the collective labour agreement shall be mandatory for the parties. (2)
The non-performance of the obligations under the collective labour agreement shall
entail the liability of the responsible parties’. Article 239 adds ‘the provisions of the
collective labour agreement shall take effect for all employees, regardless of the date
of employment or their trade union membership’. The agreement includes specific
terms, covering, for instance, the minimum wage at branch level, bonuses (for
experience, overtime, difficult working conditions, night shifts etc.), the work
duration, rest period, holidays, health and safety conditions etc. The construction
collective agreement does not exclude any category of workers and stipulates that the
contract applies to all employees, regardless of sex, age, nationality, religion. However,
posted workers (and, for example, the minimum pay to be observed) are not
specifically mentioned. In legal terms, the Act expressly requires posted workers to be
paid at least the wages defined in the generally binding collective agreement concerned. 

The Posted Workers from Third Countries Act, Ordinance 56/2007, defines
another category of posted workers, posted workers from third countries, as ‘the
foreigners employed by a foreign legal person, who has the right to perform an activity
on the territory of Romania in the following instances: the foreigner is relocated to
the territory of Romania in the name of the company and under its supervision, in
the framework of a contract between the sending company and the Romanian
beneficiary of services; the foreign national is relocated to a unit situated on the
territory of Romania or to a company belonging to a holding, situated on the territory
of Romania’. According to Ordinance 56/2007 a foreigner is a person who is neither
a Romanian citizen nor a EU/EEA citizen. There is no clear provision on the
applicability of the provisions included in the Labour Code and in the laws regulating
employment relationships to all the non-EU workers that work on the territory. The
Immigration Office can issue a work permit at the employer’s request, for those
foreigners who meet the requirements stipulated by the legislation. They need an
authorisation in order to obtain a long-term residence visa for employment or a
residence permit for employment.

The definition of an employee is given by the Labour Code (Law no. 53/2003)
and means someone ‘under a personal contract performing work for an employer
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(natural or legal person) in return for a wage’. Special laws define the distinction
between an employment relationship and self-employment. The Labour Code does
not mention posted workers from third countries and Ordinance 56/2007 does not lay
down any minimum rights concerning wage, working period, rest period etc. There is
a lack of clear provisions regarding the legal terms and conditions of employment
applicable to posted non-EU workers in the normative acts that regulate their legal
status, as well as in the methods of prevention and fighting discrimination and
violation of fundamental rights. With regard to the obligations of the party who
benefits from the work performed, the situation is rather confusing at local level, even
among authorities responsible for ensuring the application of the mandatory norms
that govern labour law. Invoking the posting deed (which in reality is an employment
relationship) and the fact that the proper employment contract was signed only in the
third country, employers dodge the imperative provisions of the Labour Code and of
the other applicable laws and regulations. 

Facts and figures

According to the Labour Inspection statistics, the following figures are available
concerning the posted workers (number, country of origin and occupation):
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2008 2009 First quarter 2010

Number of posted workers 4,759 4,180 1,094

- from EU and EEA 4,707 4,017 1,016

- other countries but working for a EU company 52 163 78

In the data reported to the European Commission, around 10,752 E101 certificates
issued for EU employees posted to Romania in 2007 are registered. Taking into
account the number of E101 certificates issued by the National House of Pensions and
Social Insurances in 2009, the conclusion is that the number of posted workers in
2008 and 2009 is probably higher than the figures reported by the Labour Inspection.
The main countries of origin are:

Country 2008 2009 First quarter 2010

Austria 306 209 34

Bulgaria 881 332 56

Germany 405 465 312

Italy 329 341 47

Poland 446 179 25

Slovakia 163 156 22

Hungary 1,533 1,372 342

The Labour Inspectorate provides information concerning the occupation of the posted
workers. The next table includes construction-related jobs. In 2009, 148 engineers, 177
consultants, 217 directors, 198 managers and 202 technicians were also posted.



According to the Immigration Office 14,953 EU/EEA citizens were registered at the
end of June 2010, engaged in dependent (as employees or posted workers) or
independent activities (as self-employed), coming mainly from Italy (2,655), Germany
(2,171), France (1,817), Hungary (1,400) and Bulgaria (1,271). The Office cannot provide
information concerning the number of EU/EEA citizens by their status
(employees/posted/self-employed) or by occupation, so we cannot compare the data
with the Labour Inspection figures.

Posted workers from third countries

According to data provided by the Immigration Office there were 59,062 non
EU/EEA foreigners in Romania at the end of 2009, of whom 7,167 with permanent
residence. Most foreigners with a temporary residence permit come from the Republic
of Moldova, Turkey and China, while foreigners with a permanent residence permit
are from China, Turkey and Syria. 15,000 work permits were issued in 2008 and in
2009 the Government Decision no. 264/2009 approved a number of 8,000 foreign
workers, of which 4,197 had entered the country by the end of December. For 2010
the Government approved the issuing of 8,000 working permits. The number of
posted workers from third countries was the following: 
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Occupation 2009 First quarter 2010

Electrician 101 26

Tile worker 56 4

Blacksmith 39 -

Plumber 319 52

Insulation worker 52 -

Locksmith 234 186

Foreman 43 6

Mechanic 94 40

Prefabricated structures assembler 280 -

Unskilled worker 313 73

Constructor 118 -

Bricklayer 140 14

House painter 50 -

Specialist in constructions - 10

2007 2008 2009

Posted workers 1,828 4,216 2,338

The Immigration Office started publishing statistics regarding foreign workers’ jobs as
late as 2009, without providing details about the occupation; therefore the number of
construction workers is difficult to estimate. Still, over 1000 foreign workers (25% of
the total), who arrived in 2009, have jobs related to the sector. Unfortunately, how
many of them are posted and how many came based on an individual employment
contract is unclear.



Posted workers to EU countries
In 2007 the Inspection counted 9,000 E101
certificates issued for Romanian citizens. The
number of E101 certificates issued by the
National House of Pensions and Social
Insurance was around 10,200 in 2008. The
number of E101 certificates by destination
countries in 2009 was 25,227 (see overview).

In the 2007-2008 period Romania’s
construction production ranked second in
Europe, after Spain, in the May-June 2008
period standing at some € 11,240 million in
2007 and € 14,288 million in 2008. However, in
2009 the annual percentage change in real GDP
was minus 7.1 (Georgescu, 2010). The economic
downturn, the increase in the inflation rate, the
devaluation of the national currency, the
problems created by the crisis that the financial
sector has been undergoing and the lack of
orders for infrastructure works have seriously
impacted the profitability of companies. The
number of jobs has decreased and so did prices
of construction works and the production of
building materials. There are no official figures
regarding the underground economy; but
estimates range from 25% to 40%.

Registration and notification issues

EU nationals can enter and reside for a three-month period without obtaining any
formal residency registration. They can extend the legal stay by obtaining a ‘certificate
of registration’ (obtained within 24 hours and with unlimited validity) from the
Immigration Office. A posting undertaking with EU posted workers has to forward to
the Territorial Labour Inspectorate (ITM) in whose territory the work is planned,
notification of the posting at least 5 days prior to the commencement of the activity,
but not later than the first day of activity. All information regarding posting, namely
the commencement date, the purpose and the duration are submitted to the territorial
labour inspectorate. Any change of the elements provided in the communication is
forwarded to ITM within 5 days from the date of the change. 

Posted workers from 3rd countries must obtain a long-stay visa for ‘other purposes’
(posting), and, after entry in Romania, the work permit for posted workers and
residence permit for employment purposes. Work permits for posted workers entitle
the person to work for a maximum period of one year within a minimum of 5 years,
based on the decision for posting of a corporate employer to an employer with a
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Country of Number of E101
destination certificate

Great Britain 43

Austria 287

Belgium 1,469

Bulgaria 183

Cyprus 10

Denmark 28

Switzerland 17

Finland 42

France 2,691

Germany 11,005

Greece 509

Iceland 35

Italy 3,621

Latvia 421

Luxembourg 17

Norway 355

Netherlands 916

Poland 9

Portugal 7

Czech Republic 122

Slovakia 10

Spain 390

Sweden 107

Hungary 546



foreign legal entity or a representative office in Romania. Also in this case notification
of the posting is necessary, at least 5 days prior to the commencement of the activity,
but not later than the first day of activity. Any change of the elements provided in the
communication is forwarded to ITM within 5 days from the date of the change. Right
of residence for posting may be extended for the entire period of validity of a work
permit and for subsequent extensions; if the employer wants to keep the employee, he
has to obtain a work permit as permanent worker and then a residence permit for
employment. 

Work permits are cancelled by the Immigration Office (RIO) within 5 working days
of the employer or the foreigner’s request following the termination of the period for
the posting. RIO is responsible for issuing the residence permits for the relevant
territory, as well as for the work permits for non-EU workers. According to its remit,
RIO cancels or withdraws, as the case may be, the work permits for permanent
workers, employed on the basis of an individual employment agreement executed
with a Romanian employer, and for the posted workers. The institution is responsible
for extending the validity and withdrawing or cancelling residence permits. Individual
employment contracts for the non-EU workers must be registered with the County
Territorial Labour Inspectorate that monitors observance of the rights stipulated by law. 

Appearances of different types of posting

Many companies are directly recruiting workers in Europe with the requested
qualifications or they subcontract companies. In the selection and recruitment of
posted workers a major role is played by recruitment companies that mediate the
employment of foreign workers (mainly of non-EU workers). Most conflicts emerge
in the implementation of contracts that are the outcome of tripartite agreements
(recruitment agency – employer/user undertaking – worker). Many problems have been
revealed regarding the non-observance or the subsequent modification by employer/
recruiter of the initial verbal agreement or the employment contract, especially with
regard to wages and working hours. The absence of a proper legislative framework to
regulate the activity of these companies, registered in Romania or abroad, leaves room
for many violations of the non-EU workers’ rights, both during recruitment and
during the administrative procedure of earning the right to work. ILO Convention 181
on private recruitment agencies that comprises basic rules regarding transparency and
discourages abusive practices against workers has not been ratified. 

Overall, the dominant feature in Romania is the posting of workers from third
countries. Ordinance 56/2007 defines the types of work permits that can be granted
to foreigners, stipulating with regard to labour and posting:
• a work permit for permanent workers – grants the holder the right to be employed
on the basis of an individual, permanent or temporary employment contract, with
just one natural or legal person in Romania or with a branch/office of a legal
entity based abroad;
• a work permit for posted workers – grants the holder the right to work, for a
period of maximum one year every 5 years on the basis of a decision for the
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posting from a foreign employer to a Romanian employer or a branch/office in
Romania of a legal person based abroad. This period can be extended.

The current legislation provides companies that hire workers posted from 3rd
countries with some competitive advantages as compared to other companies. The
amounts paid by employers for posted workers are by 29.5% smaller than those for
workers on employment contracts (contributions to the social insurance and health
and unemployment funds are not paid in Romania for posted workers). Unlike the
posted EU workers, who are protected by rules that guarantee labour and employment
conditions at least with regard to the number of working hours, minimum wage, leave
of absence, safety and healthcare at the workplace, workers posted from 3rd countries
do not benefit from the provisions of the labour legislation. 

Control and enforcement 

Except for several provisions regarding the sanctioning of employers for breaches of
procedures under which work and residence permits are issued (targeting illegal
migration), the Posted Workers from Third Countries Act (Ordinance 56/2007) does
not provide for any sanction against abusive actions committed by employers against
posted workers. As an example, though art. 23 stipulates that the employee shall keep
the original work permit, and the employer just one certified copy, the provisions of
this article are often violated, because the law does not provide for any sanction
against the employer who abusively takes possession of the original work permit. In
keeping with Act 344/2006, the posted workers can complain to the Labour
Inspection or the court, in Romania or in another state, if their rights concerning
labour conditions have been violated.

Sanctions and fines can be applied by the labour inspectors, for instance the
failure of the company to send to the Labour Inspection the communication
concerning the posted workers (a fine of € 1,000-2,000) or the unjustified refusal of
the official representative of the company or the person nominated as a contact
person to provide the labour inspectors, on request, with the documents showing that
the labour conditions mentioned by the law (maximum number of working hours and
minimum duration of rest breaks; minimum length of annual paid leave; minimum
wage, including paid overtime; the conditions in which workers are posted, especially
by temporary work agencies; health and safety at work; protection measures
applicable to pregnant women or women who have given birth recently, as well as to
children and youth; equal treatment for men and women, and other provisions
regarding discrimination) are respected (a fine of € 1,000-2,000). The Labour Code
establishes other contraventions and fines such as the breach of the provisions regarding
the guaranteed payment of the national minimum gross wage, with a fine of € 100-500,
or the infringement of the provisions regarding overtime, with a fine from € 350-700.

Concerning compliance by companies with Act 344/2006 and Government
Decision no. 104/2007, the Labour Inspection reported 149 inspections, with Lei
189,000 (€ 44,680) in fines and 115 ordered remedial actions for 2008. The report does
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not mention the reasons why companies were fined but, according to the legislation,
companies may be sanctioned if they don not inform the Labour Inspection about the
employed posted workers; if they do not send the declaration concerning the posted
workers to the inspectorate; if the information sent is incomplete or wrong; if
companies refuse to hand over documents/contracts to the inspectors concerning the
posted workers. A large number of irregularities have been recorded in the
construction industry. The most frequent cases of breach of law reported by the
Labour Inspection are the lack of individual employment contracts, the lack of a
record of overtime, failure to observe the legal working hours, young people working
more than 6 hours a day, failure to pay the minimum wage negotiated for the sector
and the lack of a negotiation procedure for the collective agreement. The Inspection
has also reported figures regarding the fight against undeclared work in construction. 
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Indicators 2005 2006 2007 2008 2009

Number of inspected employers 5,337 6,726 2,772 6,255 6,730

Number of employers sanctioned 424 856 503 1,034 996
for using undeclared workers

Undeclared workers 1,315 2,066 1,168 1,814 1,964

The Labour Inspection and the Immigration Office oversee the employment and
posting of 3rd country workers. The two institutions have concluded a cooperation
agreement and have developed an operative cooperation plan to fight illegal migration
and undeclared labour. With regard to foreign workers, the Labour Inspection has
identified the following situation:

In the first six months of 2009, inspection teams from the Immigration Office of
Bucharest, the Labour Inspection and the Territorial Labour Inspection of Bucharest
inspected 113 construction companies working with foreign employees, either posted
or with individual employment contracts. They identified 528 Turkish and 479
Chinese citizens and also citizens of India, Bangladesh, Guinea, Angola and the
Philippines. The following irregularities were reported: subcontractors, especially in
construction, do not draw up the necessary official documents for posted workers, to

Indicators 2008 1 Sem. 2009

Number of inspections, of which: 1,920 2,217

- with the Romanian Immigration Office 149 188

Number of sanctioned employers 116 87

Number of foreign citizens hired without a work permit 231 135

Number of foreign workers hired without a residence permit 308 27

Number of foreign workers allowed to work 94 4
after their work permits expired 

Number of foreign workers allowed to work 7 5
after their residence permits expired 



be submitted to the general entrepreneur; official documents do not always mention
the job/profession of the posted foreign worker, though the law stipulates that copies
of the official documents are mandatory attesting the holder’s education, professional
training and experience; some Romanian employers have not paid wages on the dates
established under the individual employment contracts; therefore some foreign
workers stopped working and left the company and the accommodation facilities;
travel time from the accommodation to the workplace is not considered paid working
time and foreign workers are unhappy with getting their wages in the Romanian
currency, not in hard currency, as the foreign intermediary promised.

Working conditions in theory and practice

Wages are normally settled through collective agreements at company level. The strict
presumption is that the scales of the agreement apply. For overtime, the bonus is
between 25 and 100%. The sectoral minimum wage is established in line with the
minimum wage in the economy. For the years 2008-2009, the construction social
partners negotiated Lei 570 per month (around € 140), compared to Lei 500 in the
general economy. The gross average wage in 2010 was around Lei 1573 per month
(about € 371.8).
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No data are available to enable us to compare wage levels or wage progression trends
in respect of posted workers. Generally speaking, when not abused, the posted workers
have wages higher than the Romanian minimum wage. They benefit from
accommodation and transportation paid by the employer, who is responsible for
providing accommodation, transport and meals, unless companies provide the worker
with a special sum to cover all these. Complaints against employers refer to wages not
paid on time, non-observance of the initial verbal agreement concluded (i.e. the
promised wage proves to be gross, not net or the salaries are paid in the Romanian
currency, not in hard currency, as the foreign recruiter promised), non-
observance/modification of contractual clauses (wage paid in meal vouchers, partial
payment of the promised wage, smaller wage to cover accommodation and meals). A
current practice is to make the wage paid conditional on a specific workload, which
can easily lead to abuses. 

For short periods of work interruption due to bad weather the basic wage is paid.
To workers participating in the Builders’ Social Fund, a bipartite organisation

Field Total economy Construction

July 2008 July 2009 June 2010 July 2008 July 2009 June 2010

Number of employees 4,833,200 4,519,500 4,264,300 423,300 365,900 326,400

Average gross earnings 1,769 1,901 1,951 1,495 1,564 1,573

Average net earnings 1,308 1,390 1,422 1,108 1,146 1,152

Source: Quarterly Statistical Bulletin in the field of labour and social protection no. 3(67)/2009, 
Ministry of Labour, Social Protection and Family and Statistical Bulletin of August 2009, National Institute for Statistics.



established in 1998 that does not apply to posted workers, longer periods are paid. The
Fund’s activities focus on ensuring the social protection of construction workers and
producing building materials for the period in which activity is suspended because of
bad weather conditions (November-March). Operating under Law no. 215/1997 on
the Builder’s Social House it guarantees employees with an individual employment
contract compensation of 75% of the average gross wage for the past 3 months during
the period in which activity is stopped. 

In construction, there are other well-developed sectoral social dialogue
mechanisms. The signatories to the 2008-2009 construction collective agreement are the
central national employers’ confederation, Romanian Association of Construction
Entrepreneurs – ARACO, the General Federation of Trade Unions FAMILIA –
‘Anghel Saligny’, and the Federation of railway and ways of communication
constructors’ trade unions. 

ARACO and FAMILIA ‘Anghel Saligny’ are also signatories of the sectoral social
agreement for 2007-2009 in construction, which defines social partnership as ‘an
ensemble of industrial relations and shared management between organised groups of
civil society’. The partnership agreement is the foundation of a unique System of
Sectoral Self-regulation in Construction (SASEC), with the Builders’ Social Fund
(BSF) at the heart of it. SASEC is made up of the Builders’ Social Fund, the Builders’
vocational house and the Sectoral Committee on Vocational Training (focusing on
reorganising and regulating the setting of professional standards, regulating,
standardising and accrediting vocational schools), the Builders’ fund for health and
safety at work (main purpose is to build and coordinate a system of training,
consultancy and sectoral auditing in the field of labour health and safety), the
Builders’ Holiday Fund (aims to lower employers’ financial outlay and avoid any
potential imbalance of payments as a result of the financial standstill in construction
and lower earnings in winter). 

Other institutions are the bargaining committee for migrant workers that aims to
contribute to enforcement and control of migrants flows from and to Romania by
encouraging Romanian workers abroad to become trade unionists, the bargaining
committee for combating undeclared work, the committee for transnational trusts and
the Builders’ Pension Fund.

The Labour Code establishes the normal length of working time for full-time
employees to 8 hours per day and 40 hours per week. Posted workers are often subject
to excessive working hours and/or more than 6 working days per week. Because the
wages are above the minimum wage, employers expect posted, foreign workers to work
longer hours. It is a generalised practice to keep no evidences of overtime. As expressly
required by the Law, the holiday provisions in the collective agreement in force apply
to posted workers. Annual holiday pay, including bonuses, is the daily average
payment from the last 3 months, multiplied by the number of holiday days. Posted
workers do not pay social insurance in Romania and are not covered by the Builders’
Holiday Fund unless contribution is paid. Posted workers from third countries often
do not benefit from paid holidays.

Under the Labour Code, employers must insure all employees for accidents at
work and occupational diseases under the law. A person with an individual employment
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contract benefits automatically from insurance for work accidents and occupational
diseases. Administrators, members of family associations, persons authorised to
develop independent activities, other interested persons (such as posted workers) may
benefit from work accident and occupational disease insurance only if an individual
contract of insurance is concluded and contributions are paid to the National House
of Pensions and Other Social Insurance Rights.

Health and safety at work is the subject of special inspection campaigns
conducted by the Labour Inspection. According to an Inspection report, 945
companies in construction have been checked at national level, in which 1,980
nonconformities with the legislation were found and 1,167 sanctions were applied; 11
companies and 42 working places were ordered to stop the activity due to imminent
risk of injury. The most common deficiencies identified were: failure to carry out
health checks on workers, missing or unused safety and work equipment necessary for
work at a height, non-compliance with safety regulations against electrocution risk
and for digging in safe conditions. Health and safety issues are a common problem
on construction sites and very often workplace accidents/injuries are not reported.
The employers are required to provide work and safety equipment but they rarely do.
In the case of workers who do not speak Romanian, it is difficult to provide proper
training in health and safety issues. Contacts between Romanian and posted workers
are not encouraged. 

Assessment

Companies that are aware of the benefits of using posted workers, try to establish the
infrastructure and the necessary logistics for it to function smoothly. They nominate
a contact person with the competent public institutions (mainly the Immigration
Office), have translators, offer accommodation, transport, hire chefs and bring special
food ingredients for the meal of the workers. Other companies are abusing their
workers and have become subject of huge scandals, involving public authorities,
embassies, Romanian and European trade union organisations. 

Posted workers complain also of the dependency on intermediaries, which
’translate’ Romanian reality, difficulties in establishing work relations, lack of access to
information that they can understand (job description, regulations, legislation),
unsuitable living conditions or communication difficulties. 

Although Directive 91/533/EEC of 14 October 1991 on an employer’s obligation
to inform employees of the conditions applicable to the contract or employment
relationship was transposed in the legislation through the Labour Code, neither the
law nor collective agreements are mentioning the obligation of both natural and legal
persons that use a workforce from third countries to inform workers in a language they
can understand, about the rights and obligations stipulated in the employment
contract, in the job description and in the internal regulations of the organisation.
Several cases of abuses against workers, posted or directly employed, can be signalled. 

The legislation should comprise a coherent system of sanctioning abusive
practices, in order to force employers to comply with the law and the fundamental
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rights of migrant workers. The capacity of the public institutions and the social
partners to deal with posting issues, to monitor the posted workers’ rights and to
follow the violation cases has to be improved. 
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The applicable regulatory framework

The legal and normative framework for companies posting workers remains as defined
by the transposition of EC Posting Directive 96/71 through the Spanish Law 45/1999
on Posting of Workers and other relevant legislation. Notable features of the law,
which applies to all postings of 8-days or more, include: obligatory notification of all
postings; the extension of the additional host-country minimum conditions of
employment to be respected to include aspects of working time (night and shift work,
holidays and leave of absence); the definition of the concepts incorporated into the
minimum wage (the base wage and wage supplements, extraordinary payments and
overtime, and night work rates, but excluding any voluntary additional social security
payments) and of the terms of comparison, namely annual gross pay (without
discounting tax or the workers’ social security payments), including allowances
specific to the posting, but excluding costs actually paid for travel, board and lodging.
The law explicitly refers to other legislation, notably the working time rules set out in
the Labour Statute 1/1995. This establishes maximum weekly working hours of 40
hours (calculated over the course of the year), a maximum standard working day of 9
hours, minimum rest periods of 12 hours between shifts, one and a half days off a
week, normally on Saturday afternoons and Sundays, a minimum 30 days holiday a
year, annual overtime limits, and rules on shift and night work.

Posting in Spain has taken place in two very different economic contexts over the
last decade. From 1996 to 2007 construction went through a period of exceptionally
prolonged and intensive growth. With average growth of 5.1% in Gross Added Value

Spain*

* �The author of the original country report was Justin Byrne, 
Center for Advanced Studies in the Social Sciences (CEAC) Madrid.



between 1996 and 2007, construction’s GDP share rose from 6.9% in 1995 to 11% in
2007. During the same period total employment in the sector rose from about 1.2
million to a peak of over 2.8 million in 2007. Employers reported difficulties finding
workers, with migrants from Latin America, North Africa and Eastern Europe
accounting for an ever-larger labour force proportion. The slump in construction
preceded, and was crucial to, that of the whole economy. Beginning slowly in the
second half of 2007, the downturn intensified in 2008 and 2009, when Gross Added
Value dropped by 3.3% and over 6% respectively. Employment fell much more sharply,
the sector shedding over a million jobs by the end of 2009; in June 2010 the workforce
had crept up to just under 1.7 million. The number of wage earners in the industry
has declined even more sharply than that of self-employed, suggesting that the use of
‘non-typical labour’ rises in times of recession. At the same time, migrant workers have
been disproportionately affected by job losses. At the peak of the boom in June 2007,
unions and employers signed a national-level, generally binding collective agreement
for the period 2007-2011. The national agreement does not set actual wage and non-
wage supplement rates, but rather a percentage increase on existing rates, after these
have been adjusted annually in line with inflation. This agreement was followed by
the signing of generally binding provincial-level collective agreements that define the
actual minimum rates of wages and non-wage supplements (e.g. overtime and night-
work rates, productivity bonuses), the yearly distribution of working-time, and holidays.

A significant innovation in the regulation of the construction industry, which
directly affects posting companies and posted workers, is the approval in August 2007
of Royal Decree 1109/2007 implementing Law 32/2006 regulating subcontracting.
The law’s primary goal lies in the realm of ‘public interest’, namely to improve the
industry’s dismal health and safety record. To this end, it addresses the quality of
construction companies and employment (establishing limits on the proportion of
temporary workers in a company, training requirements and economic requirements
for contractors, etc.), and the problems associated with the extensive use of chain
subcontracting in the construction industry. The law prohibits, except in strictly
limited circumstances, chains of more than 3 links. The law requires all sites to
maintain, and make available to all interested parties, a subcontracting book recording
all subcontracting arrangements, tasks and companies involved. It also requires all
contractors, including those based abroad and posting workers, to register with the
Registro de Empresas Acreditadas (REA), a register of accredited construction
companies maintained by the regional Labour Authorities. In order to register that
can be done on-line and once completed in one region is valid throughout the country,
companies must provide documentation accrediting details of their legal constitution,
financial solvency, organisational structure and compliance with health and safety
legislation. If a subcontractor is not duly registered, the principal contractor acquires
joint liability for the subcontractor’s employment and social insurance obligations; for
instance, for unpaid wages or social security contributions (Vargas, 2008).

The 2007-2011 collective agreement also implemented the Tarjeta Profesional de la
Construcción (TPC), mentioned in Article 10 of Law 32/2006. This personal, magnetic
identity card administered and validated by the bipartite Fundación Laboral de la
Construcción enables individual workers to demonstrate their professional status,
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employment record in the sector, and health and safety training. All workers who have
completed a basic, 8-hour health and safety training course can already apply for a
card. On 1 January 2012 this will become compulsory for all workers on site. This
sector-specific legislation and regulation has major implications for production and
employment relations, including for posting companies and posted workers. The
administration and social partners coincide in rejecting any suggestion that the
requirement that posting companies register in the REA might be considered an illicit
obstacle to free competition. To date, no Spanish or foreign company or institution
has questioned or challenged the law. However, the Portuguese Labour Authority, and
reportedly the Portuguese social partners too, consider that the imposition of the
requirement of a specific, health and safety course, as opposed to a functional
equivalent, could be considered a hindrance to the free movement of labour. 

Fact and figures related to posting

Despite the fact that companies are obliged to notify the authorities of all postings of
more than 8 days, thereby making the raw data available, there are no official posting
statistics. It proved impossible to obtain the figures (by all accounts incomplete)
periodically compiled by the national Labour Inspectorate on the basis of
notifications communicated to their regional offices by the Labour Authorities of the
17 Autonomous Communities and 2 Autonomous Cities of Ceuta and Melilla. As a
result, knowledge about the scale and evolution is incomplete and imprecise.
Nonetheless, the quantitative and qualitative sources leave no doubt that there has
been a very substantial increase in posting since research was carried out in 2003, when
the number of posted workers in Spain ran into hundreds rather than thousands. 

The only quantitative source for postings are the data on E101 certificates issued
under Council Regulation (EC) No. 1408/71, compiled for 2005-2007 by the EC’s
Directorate General for employment. While incomplete (especially for 2005 and
2006), the figures can be used as a proxy to measure the absolute and relative
evolution of posting and suggest that posted workers account for under 0.5% of the
working population in the whole economy. With a total of 65,145 E101 certificates
issued for postings in 2005, 60,455 in 2006, and 86,426 in 2007, Spain was the fourth
or fifth most important destination country for posted workers, coming in well
behind Germany, France and Belgium, but on a par with the Netherlands in absolute
terms. The EU figures available for E101 certificates issued for posting in 2007 offer a
more detailed picture of posting. Over 90% of certificates were issued in ‘old’ EU 15
Member States, and only 8% or 7,000 certificates – from the 10 CEE Countries. The
figures confirm that Portugal is by far the single largest country of origin. The 35,000
certificates issued in Portugal account for 41% of all the E101s issued in 2007. The
figures also show a significant presence of posted workers from France (28%),
Germany (12%), Poland (5%) and the UK (5%). The posting data tells us nothing
about the sectoral distribution; it is nonetheless relevant that over 50% of all
certificates issued in Portugal are for construction workers (the highest concentration
of postings in the sector for any sending country except Estonia). 
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To a degree perhaps still not fully appreciated in Spain itself, in comparative terms it
is now a major destination country for posted workers. Also, the figures confirm that
while some CEE companies and workers (above all, it appears from Romania,
especially in agriculture, Poland and the Czech Republic) are involved in posting, far
more come from ‘old’ EU Member States and particularly Portugal. There is more
awareness, and concern, about posting from the CEE countries than from some
numerically much more significant ‘old’ EU countries – France, Germany, and the
UK. Apart from postings involving French workers and transport companies, the ‘old
EU’ postings are not identified with any particular sector, or considered problematic.
The view of the unions and of the labour inspectorate that construction is the sector
in which posting is problematic is supported by figures showing that construction
companies account for 75% of all labour infractions committed by Portuguese firms
in Spain. In other words, posting in Spain largely means Portuguese construction
workers posted by Portuguese companies.

Registration and notification issues

Spain is characterised by a complex division and fragmentation of responsibilities with
regard to posting. In accordance with this, the National Liaison Office in the Ministry
of Labour and Immigration and the Labour Authorities of the 17 Autonomous
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Source: Data from EU Member States, IS, LI, NO and CH on postings (E101 forms issued) according to Art. 14(1)(a), 14a(1)(a),
14b(1 and 2) of Council Regulation (EC) No 1408/71 on the application of social security schemes to employed persons, 
to self-employed persons and to members of their families moving within the Community. Data for 2005 do not include
postings from BE, BG, CZ, IE, ES, IT, LV, MT, RO, and CH. Data for 2006 do not include postings from BG, ES, RO and CH. 
Data for 2007, do not include postings from RO and CH, as both countries do not provide data disaggregated by destination.
Postings figures originating in the UK relate to April 2007 to March 2008
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Communities (and 2 Autonomous Cities) share responsibility for providing
information about posting (legal obligations, working conditions, etc.). However, it is
the responsibility of the 19 regional Labour Authorities alone to register the obligatory
notifications of all postings of over 8 days, and pass these on to the Labour
Inspectorate in their territory, which, finally, is responsible for enforcing the law. 

Although structurally decentralised, except in Catalonia, the Labour Inspectorate
remains under the control of the central government rather than the Autonomous
Communities. The constitutionally enshrined administrative decentralisation, as well
as the fragmentation of responsibilities, appears to hinder the ability to fulfil its
statutory obligations. Case-by-case research would be needed to evaluate the extent to
which the Labour Authorities in the 17 Autonomous Communities (plus Ceuta and
Melilla) fulfil their obligations. Impressionistic evidence suggests considerable
regional variations. There is concern that not all regional Labour Authorities are fully
aware of, and/or comply with, their obligation to provide employers with information
about relevant conditions, to register all notifications from posting firms in the
territory and to communicate these to the Inspectorate. 

The most complete information available on-line is that contained in the Ministry
of Labour and Immigration’s Guía Laboral or Guide to Labour. This information is
buried deep in the Ministry’s website, and deep in the guide itself (in Chapter 6 on
‘Amendment, suspension and termination of work contracts’ rather, as one might
suspect, in Chapter 8 on ‘Foreign workers in Spain’). Both the Spanish and English
versions include a summary of the law and employers’ obligations, including the
requirement to notify the posting to the Labour Authority of the appropriate
Autonomous Community. The information is misleading, as in the case of the multi-
province Autonomous Communities, the actual notification should be made not to
the Autonomous Community-level Liaison Offices, but to the provincial Labour
Authority delegations, the details of which are not listed, or their existence hinted at.

Appearances of different types of posting

The evidence available suggests that at the peak of the boom, posted workers would
have accounted for some 2.5% of the construction workforce. The largest
concentrations of posted workers are reported in regions bordering on Portugal
(notably Galicia, but including Andalucía and Castilla-Leon), with the possibilities
these offers for daily commuting. However, they also operate in more distant regions,
particularly it would seem in the Basque Country (union sources suggest there may be
as many as 5-10,000 posted workers in 2010), but also as far afield as the Balearic
Islands (where the head of the Labour Inspectorate estimated that several hundred
would typically be employed in 2010). The notable finding in this respect is that
despite the dramatic rise in unemployment in the sector since 2007, in a number of
regions at least construction still provides opportunities for Portuguese posted workers
and companies. Portuguese companies operating as subcontractors on civil
engineering and construction projects employ the vast majority of these workers,
although they can also be found on large-scale private building sites. 
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Above all in the boom years there were also persistent reports of Portuguese labour-
only suppliers (known as ‘engajadores’) sending posting workers, in clear violation of
the spirit and letter of both the EC Directive and Spanish law. 

However, this is a problem which most informants consider has diminished,
whether due to the end of the period of exceptional demand for construction labour,
or as a result of implementation of the Law on subcontracting and the introduction
of the REA. The law makes demands on subcontractors that labour-only contractors
would be unable to meet (even if the unions express fears that the law is not always
enforced, and labour inspectors recognise that, in practice, they would be unlikely to
even attempt to verify that Portuguese companies meet all its provisions, for example,
the obligation to have at least 30% permanent workers). 

At the same time, some labour inspectors in both countries suggest that labour-
only subcontractors may simply have been driven further underground. Self-
employment, whether real or ‘false’, is not considered to be common in postings to
any sector, nor is the presence of agency workers in construction (unlike in agriculture,
where some CEE workers are employed by agencies, whether Romanian or Spanish). 

Currently temporary employment agencies are still in effect banned from Spanish
construction sites. The Labour Market Reform Law 35/2010 threatens to weaken this
ban, as it requires the social partners to renegotiate by the end of 2010 the occupations
from which agency workers will continue to be excluded. 

Some sources suggest that the abusive posting of third-country nationals
(Brazilians are mentioned most frequently) remains a problem. More specifically, one
labour inspector reported cases of workers without work permits in Portugal being
posted to Spain, and others in which non-EU workers assumed false (Portuguese)
identities. 

The Portuguese Labour Authority voiced the suspicion that criminal organisations
may be involved in sending such irregular workers to Spain and elsewhere. In Galicia,
labour inspectors automatically check the status of all identified or suspected non-EU
workers with the Portuguese authorities. Both skilled and unskilled Portuguese
workers are posted; this is certainly the case in Galicia, while in the Basque Country
the impression is that workers are more often skilled, employed above all as steel fixers
and in structural concrete work (specialities for which they have an established
reputation), but also as bricklayers. 

In conclusion, everything suggests that posting by Portuguese subcontractors has
become an established feature, albeit on a limited scale, of the labour market in
certain regions, notably including Galicia and the Basque Country. The persistence of
posting, despite the crisis, points to a possible shift in its function. In the boom years
2006-2007 it could be argued that posting contributed to alleviate labour shortages. Its
continued presence now, in the midst of mass unemployment, suggests the
importance of cost-cutting in driving the use of posting in the industry, and hence the
potential this has to facilitate abusive practices and unfair competition.
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Control and enforcement

Responsibility for control and enforcement of posting rules lies in the hands of the
Labour Inspectorate. Posting companies and workers are not and have never been the
object of systematic inspection. That said, if in the course of their work, e.g. a visit to
a construction site (and construction is considered a priority for the inspectorate),
inspectors do come across posted workers and companies, they would always review
their paperwork to check that this is in order. If this uncovers possible irregularities,
then inspectors would usually take action. This is one, random, way in which posting
would come to the inspectorate’s attention. Otherwise, posting companies become
the object of an inspection as a result of investigation into either workplace or in
itinere accidents or reports of suspected violations of labour law. All respondents
agreed that reports or complaints are invariably made by representatives of the unions,
though neither of the two main union confederations have a policy of prioritising
control of the conditions of posted workers. The initiative appears to lie with local
union organisations. Posted workers themselves virtually never initiate complaints.
According to both unions and labour inspectors, Portuguese workers are extremely
reticent to be seen consulting unions, and even more reluctant to make a complaint,
fearing that they might be dismissed or not rehired if they ‘cause trouble’. Isolated
reports of Portuguese workers going either to the union or the inspectorate occurred
after the end of the job, when workers complained that they had not been paid agreed
wages. It is almost impossible to prove most irregularities if the involved workers act
in collusion with employers to hide these. Data provided by the Labour Inspectorate
with respect to their actions regarding Portuguese companies operating in Spain show
major quantitative and qualitative intensification of control of postings since 2003. 

The figures testify to the spectacular increase in the number of actions taken with
respect to Portuguese companies in 2004 and 2005, and another leap forward at the
height of the construction boom in 2007. In the opinion of the head of the Labour
Inspectorate, a relatively large proportion of these visits identified violations of the
law, but the decline in the proportion of visits ending in violations and sanctions in
the second half of the decade suggests greater compliance with the law as companies
respond to the heightened vigilance of the Inspectorate. This tendency is confirmed
by figures for 2009, with 1,447 visits leading to 125 violations.

Spa in 139

Results of Inspections of Portuguese companies in Spain, 2002-2007

Year Actions Violations Total fines Workers affected Actions required

2002 25 3 3,610.65 € 23 7

2003 35 11 29,329.38 € 114 3

2004 212 50 140,031.96 € 969 27

2005 829 169 443,386.23 € 1,638 52

2006 1,065 170 414,430.09 € 1,043 56

2007 1,959 335 961,770.66 € 1,787 205

2008 2,138 289 821,957.76 € 2,365 289

Source: Aragón Bombín, Raimundo, “Cooperación administrativa para asegurar el cumplimiento de la normativa”,
Presentation to a Conference on Posting of Workers and Labour Rights, Oviedo, Spain, 18 March 2010.



However, the quantitative and qualitative intensification of control serves for very
little because of the multiple legal obstacles to securing enforcement of sanctions
(fines or other penalties) issued to foreign companies. This is the essential problem
with respect to control. In practice, notification of sanctions issued against foreign
companies are ‘simply thrown in the bin’, and companies with unpaid fines or other
non-executed sanctions can continue to operate. The result is impunity and the
inability of the EU’s legal system(s) to guarantee effective sanction, remedy or redress
in cases of violations of company or labour law (Páramo Montero, 2010). 

A number of problems in this respect were identified (none of which are exclusive
to Spain): 
• evidence obtained in one Member State is not automatically recognised by courts
in another,
• violations of labour law in Spain are civil as opposed to criminal offences, so the
sanctions and sentences imposed by the Labour Inspectorate and the courts are
not recognised by or legally binding in other countries (as they would be if they
were criminal offences),
• payment of fines is pursued via the consulates in the home country of the posting
company but this has no legal backing there.

A key development in this area was the signing of a Cooperation Agreement between
the Spanish and Portuguese Labour Inspectorates. This agreement, itself the fruit of
prior, provincial level contacts between the two organisations, and motivated precisely
by intensified flows of cross-border labour, and posting in particular, promotes fluid
communication between the two Inspectorates. The agreement established the
Inspectorates’ right to request and/or obligation to supply information necessary, for
example, to identify and confirm the legal standing of posting companies and posted
workers in the home country, regarding health and safety and workplace accidents
involving posting companies or workers from the other country, and violations and
fines imposed on companies by the host country. At the same time, the agreement
defined channels and procedures for direct contact between both the central offices of
the Labour Inspectorates and neighbouring regional offices in the two countries (for
example Galicia and Viana do Castelo and Vila Real in Portugal). The third major
provision was for the holding of regular meetings to exchange information of mutual
interest and monitor and review effectiveness.

In May 2005, the General Directorate of the Spanish Labour Inspectorate issued
a set of ‘Technical Criteria’ intended to clarify interpretation of the law and to
establish common criteria for enforcement (both were lacking before then). A ‘Guide
for the Inspection of Portuguese companies’, last updated in 2009, has subsequently
complemented this set. Drawn up in collaboration with the Portuguese Labour
Inspectorate and regularly updated, this document provides inspectors with
information and guidelines on how to interpret Portuguese documents (for example
work contracts and wage slips, health and safety training, social security and work
permits) and assess compliance with the law (on the existence of a company, social
security, immigration law with respect to nationals from third countries, etc.). Taken
together, these documents prioritise and facilitate control and enforcement of posting
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legislation. These initiatives have paved the way for very effective cross-border
communication and cooperation between the Portuguese and Spanish inspectorates
leading to a fluid communication, and rapid response to requests for information
about companies and workers; not least because ‘you know who to talk to’ in the
other organisation. Contact is most intense in border areas (Galicia, Extremadura and
Andalucía) where labour inspectors regularly meet and talk to their Portuguese
counterparts to resolve problems. In these cases, well-developed regional-level
institutional structures promote informal transnational relations and cooperation.
Given the positive evaluation of this cooperation, Spain has moved to sign similar
agreements with other countries (Poland, the Czech Republic and France). An
agreement was signed with Romania in May 2009.

The Labour Inspectorate considers that one of the most repeated violations of
posting law involves Portuguese subcontractors who establish ‘letter box’ companies
with little or no real activity in Portugal, whose primary or exclusive activity is to
operate as subcontractors for Spanish contractors. The instructions issued to
inspectors make confirmation of the real existence of a company an inspectors’ first
task. They work with a series of Portuguese administrative and fiscal documents that
prove that the company actually operates in Portugal. There are also reported
instances of Spanish companies establishing ‘letter box’ companies in Portugal, which
on discovery were obliged to register their employees with the Spanish social security
system. Under Spanish (and Portuguese) law, a worker must have been contracted
prior to the posting and in the country of origin. It is not obligatory for a posted
worker to have a written employment contract (except, in Portuguese legislation, in
the case of agency, temporary and part-time workers, and third-country nationals).
Moreover, under the new Portuguese Labour Code approved in February 2009,
transposing Council Directive 91/553/EEC (1991), all workers posted for over a month
must receive complementary written information about the posting, including
expected duration, currency of payment, access to healthcare, etc. Failure to comply
with this requisite constitutes a serious violation of Portuguese labour law. The
Portuguese national-level construction collective agreement establishes that all
workers must have a written employment contract (including duration, professional
classification, hours, wages, holidays, etc.) and that all posted workers should have a
written agreement specifically referring to the posting itself. In practice, it appears that
the requirement to have a written employment contract is generally fulfilled and
controlled. In contrast, the legal obligation to provide a written agreement regarding
the posting terms is less actively enforced by the Portuguese Inspectorate. 

Figures for the period 2007-2009, show that by far the largest single category of
violations concerns the transnational character of the posting itself: e.g. failure to
notify the authorities of the posting or to provide the required information, or to meet
other requirements of posting companies. And very importantly, there is little to
suggest effective control and still less sanction of one of the essential criteria of posting
– namely that the posting constitutes a temporary situation for both companies and
workers. Impressionistic information evidence suggests that in practice many postings
are false, involving workers who work exclusively in Spain for subcontractors whose
main, if not exclusive, activity is also carried out there. 
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Working conditions in theory and in practice 

In accordance with Law 45/1999, posted workers must receive the minimum wage
rates, overtime rates and other wage supplements (e.g. for holidays) established in the
relevant provincial-level collective agreements. In practice, it seems Portuguese
workers are often paid, and prepared to work, at significantly below the official
minimum wage rates (given that these are much higher than their Portuguese
equivalents and work is scarce in Portugal). In the Basque Country, for example, a
written report from FECOMA-CCOO in 2010 alleges widespread violations of these
minimum wage rates among Portuguese workers. According to the report, Portuguese
tradesmen habitually work for € 6-8 an hour, with no increase for overtime, while the
official hourly wage rates would be over € 14, and the overtime rate € 17. The figures
were considered plausible by the head of the provincial Labour Inspectorate, who
noted that in recent years some 6-7 Portuguese companies have been sanctioned for
not paying the official minimum wage rates. 

Another problem that arises with respect to wage levels is the question of the
equivalency of professional categories and the corresponding tasks. The Labour
Inspectorate identifies this as a possible source of abuse, with Portuguese workers
doing tasks that in Spain would correspond to more skilled and better paid workers.
Both the unions and Labour Inspectorates denounce another common abuse
committed by Portuguese companies, namely the payment of inflated sums in the
form or ‘ajudas de custo’, a Portuguese concept for expenses associated with a particular
position (i.e. posting) but which are not related to costs actually incurred as a result of
the posting (these are usually paid for directly by the employers). Under Spanish
legislation, when calculating posted workers’ wages for comparative purposes, these
‘ajudas de custo’ should be included as part of the wage. The saving to employers
derives from the fact that the payments are neither subject to social security
contributions nor to income tax in Portugal. 

Even when paid legal wage rates, posted Portuguese labour is cheap for two
reasons: first because, even in the current downturn, the real wages of Spanish workers
are typically estimated to be at least 20-30% above the legal minimum wage rates; and
second, because employers’ social security contributions are significantly higher in
Spain than in Portugal (EFBWW, 2009).

Working time is one of the major areas of abuse; in many instances posted
workers are reported to systematically work longer hours, do more overtime, and have
shorter rest periods, than those permitted under the Labour Statute and the collective
agreements. The head of the Labour Inspectorate referred to working time violations
with posted workers working 2-3 weeks at a time, without a day off, in order to
accumulate holiday time that enables them to return home. FECOMA-Vizcaya
maintains that it is not uncommon for workers to systematically work 11-12 hour 
days Monday–Friday, and 8-10 hours on all or alternate Saturdays. Reports of
conditions on the AVE train lines in Galicia in 2009 referred to posted workers
working 20-hour shifts. 

Such abuses are by no means restricted to posted workers; the problem of
controlling working time and overtime is generic to the industry as a whole. Labour
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inspectors consider that it is virtually impossible to control working hours since
construction workers do not clock in and out of sites, working time is defined in
collective agreements on an annual basis, and workers themselves collude with
employers to extend the working day. Employers and unions seem to be largely
resigned to this too, at least at the national level. 

At the regional level, for instance in Galicia and now in the Basque County,
regional union organisations do campaign and mobilise for increased control of
working time of both local and posted workers. Despite isolated reports of posted
workers living in cabins on site, or of over-crowded shared accommodation, lodging
and living conditions are not considered a significant problem. In contrast, travel and
transport have been identified as major problems, concerns focusing on the safety of
the cars and vans used to transport commuters from Northern Portugal. In the period
2007-2009 health and safety constituted the single largest category of violations
committed by posting companies. These violations cover the gamut of health and
safety legislation, including the lack of personal protective gear or on-site safety
equipment, inadequate training information for workers, accident prevention plans,
violations of the law on subcontracting. 

Other problems identified include doubts regarding the status of medical
certificates issued abroad, a requirement for all on-site construction workers; a less
developed culture of workplace health and safety amongst Portuguese companies and
workers, less conscious of the need, for example, to wear protective clothing or
helmets or follow safety procedures; and the health and safety implications of other
aspects of disparities, above all with respect to working time and insufficient periods
of rest. As for sanction and redress, under Spanish law, when workplace accidents are
attributed to an employer’s violation of health and safety regulations, the employer
may be ordered to pay additional compensation for death or disability. But, this is not
possible in either law or practice in the case of posted workers, as the relevant social
security legislation is that of their home country.

Despite these problems, health and safety is one area in which major progress has
been made towards ensuring compliance with the law and equality of conditions
between posted and Spanish workers. This is attributed to a number of developments.
Health and safety in the construction industry generally has been a priority of the
Labour Inspectorate for a number of years. The decline in activity in the sector in
recent years has made it easier for the inspectorate to ensure compliance with
legislation. Legislative developments, notably the 2006 Law regulating subcontracting
in the sector, and the creation of the REA, are also deemed to have eliminated the
most informal companies and labour-only contractors. 

Finally, this is an area in which the principle of joint liability applies, with the
result that it is in the direct interest of principal contractors to ensure their
subcontractors (whether Spanish or Portuguese) comply with Spanish safety
legislation. We might add that this is an area in which bilateral cooperation is most
intense, with the obligatory duty to notify and provide information in case of
workplace accidents. It is, in short, an area in which control, enforcement and
compliance have been most effective.
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Assessment

Since 2003, the Spanish Labour Inspectorate has taken considerable and concerted
action towards strengthening control and enforcement of posting legislation.
Measures the inspectorate itself considers good practice worthy of record and
replication include:
• bilateral agreements on administrative communication and cooperation with
respect to posting signed with other Member States;
• initiatives developed under the aegis of the Hispano-Portuguese bilateral
agreement including detailed, practical guides on relevant Portuguese legislation,
documentation and practices, drawn up in consultation with the Portuguese
inspectorate; 
• joint and/or coordinated visits of inspection by Spanish and Portuguese labour
inspectors; these are considered particularly fruitful by all parties.
• joint training courses for labour inspectors from the two countries;
• regular bilateral meetings to exchange information, review implementation of the
bilateral agreement and discuss new developments
• the involvement of social partners from both countries in the evaluation and the
discussions of the bilateral committee.
• exchange visits between inspectors of different Member States under the aegis of
the Senior Labour Inspectors’ Committee (SLIC), financed by the EC’s Progress
funds. 

The Spanish Labour Inspectorate is a lead partner of the 9 country CIBELES Project
that seeks to devise measures to improve cooperation, enforcement and mutual
recognition of sanctions with respect to labour legislation across the EU (Páramo
Montero 2010). Proposals made by individual inspectors on the crucial issue of
executing sanctions include: requiring, as in some other countries, that posting
companies have a legal representative in the receiving country, who would be liable
for any sanctions incurred; prohibiting posting companies with unpaid fines or other
sanctions from operating and developing information-sharing schemes and mutual
recognition of fines, modelled on those in place with regard to traffic fines or
developed by tax authorities. 

Bilateral initiatives alone, however, are not enough. First, because the Spanish
case at least suggests that Member States require EU pressure in order just to fulfil
their existing obligations regarding posting. Second, because the problems associated
with posting suggest that the development of a truly functioning single market would
appear to require further and deeper integration of regulatory systems of all types, and
this requires EU initiatives. Thus, for example, the inclusion of social security costs in
the comparison of wages would help level the playing field between countries, and
discourage the most abusive, overtly cost-cutting type of posting. Even more
importantly, and regardless of the specific content of EU and national legislation on
posting, it is difficult to see how the single market can operate effectively and fairly
without movement towards the mutual recognition and implementation of evidence,
actions and crucially sanctions for those who violate the rules. If further integration is
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not achieved in this respect, the law will remain a ‘paper tiger’ for posting companies
(Cremers, 2010). The wildcat strike that took place in La Naval shipyards in Sestao
(Basque Country) in protest at the employment of posted workers by subcontractors
from Portugal and Eastern Europe paying below minimum wages provides ground for
concern. The resolution of this type of tension, not least through legislation and
action designed to promote a true single market that prevents unfair competition and
guarantees workers’ rights, has to be a key challenge. 

Spa in 145

Se lec ted  re fe rences

Aragón Bombín R. (2010), ‘Cooperación administrativa para asegurar el cumplimiento de la normativa’,
Presentation Conference on Posting of Workers and Labour Rights, Oviedo, Spain, 
March 2010.

Cremers J. and Donders P. (ed) (2004), The free movement of workers in the European Union. Directive
96/71/EC on the posting of workers within the framework of the provision of services: its implementation,
practical application and operation, CLR Studies 4, Read Business Information, The Hague.

Cremers J. (2010), ‘Rules on Working Conditions in Europe: Subordinated to Freedom of Services?’,
European Journal of Industrial Relations 16, 293-306.

EFBWW (2009), Wages in Construction, 
http://www.clr-news.org/CLR-Studies/CAO%20GB%20FINAL.pdf Brussels.

European Commission, Administrative Commission on Social Security for Migrant Workers (2009),
Administrative data collection on E101 certificates issued in 2007, 8 October 2009.

Páramo Montero P. (2010), ‘Effectiveness of Sanctions in a cross-border framework’, presentation to
the Conference on Posting of Workers and Labour Rights, Oviedo, Spain, March 2010.

Vargas O. (2008), Liability in subcontracting processes in the European construction sector: Spain, 
EIRO, Dublin, http://www.eurofound.europa.eu/pubdocs/2008/94/en/1/EF0894EN.pdf

Vega M. L. (2010), ‘La inspección de trabajo y la libre circulación de trabajadores’, Working Paper for
the Senior Labour Inspectors Committee Bilbao, http://www.ilo.org/wcmsp5/groups/public/---
ed_dialogue/---lab_admin/documents/genericdocument/wcms_126909.pdf



The applicable regulatory framework

Sweden implemented the Posting of Workers Directive (PWD) through a new Act: the
Posting of Workers Act that entered into force in December 1999. The structure, as
well as scope and definitions of the Act followed the Directive. The main issue was
how to preserve the system of industrial relations and at the same time comply with
the Directive. The legal reasoning can be described in the following way. The terms
and conditions of employment in article 3.1 a-g of the PWD are with one exception
covered by Swedish legislation. Except for paragraph 36 in the Swedish Contract Act
there is neither legislation on (minimum) wages, nor guidelines on rates of pay or
public law settlements of pay disputes. Public and private regulation, legislation and
collective agreements interact in a rather complex way. The social partners regulate the
rates of pay and pay conditions. The strong role of the partners in collective bargaining
does not mean that there is no legislation concerning employment conditions. But,
legislation on the labour market is in many cases kept general. It stipulates only
minimum conditions, leaving more detailed provisions to be settled by collective
agreements. The laws as such are binding for individual employers and workers, but
can to a large extent be derogated from by collective agreements for different sectors. 

The concept of the minimum wage could be interpreted in different ways. Article
3.1 of the PWD provides that Member States shall ensure that companies posting
workers to their territory shall apply the terms and conditions of employment
provided by law or collective agreements declared universally applicable. Member
States that do not have a system declaring collective agreements universally binding
can use article 3.8 for the construction sector and base themselves on collective
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agreements which have been concluded by the most representative employers’ and
labour organisations at national level and which are applied throughout national
territory, provided that their application to foreign companies ensures equality of
treatment with national companies in a similar position. Thus, foreign and national
companies should be treated equally. The government interpreted article 3.1 in such
a way that Member States shall guarantee the application of employment terms and
conditions of posted workers. 

Article 3.8 gives Member States without systems for declaring collective
agreements generally binding a possibility to guarantee compliance with collective
agreements to foreign undertakings by law. The government’s interpretation was that
there was no obligation to introduce a system for declaring collective agreements
generally binding. The government considered it optional to provide legislation that
requires construction companies to apply employment terms and conditions provided
by collective agreements and decided to exclude these agreements from the Posting of
Workers Act. The government referred to the characteristics of the collective
bargaining system saying that collective agreements cover most of the labour market.
Swedish and foreign companies normally sign collective agreements, or application
agreements for the collective agreement, with trade unions in the sector concerned.
The possibility to take industrial action is important for the continuity of the
collective bargaining system, though action is rarely used. Trade unions, supported by
the employers’ organisation, declared that they had good control over foreign
companies and that application agreements were signed and followed. It was not
considered possible to declare collective agreements applicable to only foreign
companies since that would put foreign companies in an unequal position to domestic
companies. It was considered that the functioning and procedures of the collective
bargaining system would prevent social dumping within the meaning of the Directive. 

Concerning the other purpose of the Directive – to facilitate the free movement
of persons and services – it was reasoned that it must be possible for a foreign posting
company to anticipate which conditions should be applied. It should be possible to
estimate costs for a work contract. Thus, it is necessary to make a foreign company
aware of both legislation on terms and conditions of employment and the likelihood
of being forced to sign a collective agreement. It is an important responsibility for the
liaison office to refer, in a comprehensive manner, foreign companies to the social
partners. The need for anticipation of posting conditions was considered to be
fulfilled through the role and the functioning of this office. Criticism was formulated
that the collective bargaining system was suited to preventing social dumping, but less
suited to guaranteeing foreign workers terms and conditions of employment. It is not
possible for a foreign worker to make legal claims on the basis of the collective
agreement in a sector if he does not join a Swedish trade union. A posted worker can
be considered to lack a legal right to invoke rights in the collective agreements. The
government reasoned that a posted worker who is not a trade union member is in the
same situation as a national worker who has chosen not to join. 

The approach to the PWD changed tremendously after the Laval judgment. The
blockade of a building site in Vaxholm in November 2004 attracted a lot of attention.
The Swedish Labour Court decided to ask the European Court of Justice (ECJ) for a
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preliminary ruling on the legality of the blockade. In the Laval ruling it was decided
that Community Law restricts the right to strike. The PWD was interpreted as a
maximum, rather than a minimum. In April 2008 the Government set up the Laval
inquiry that was to propose how the national Posted Workers Act had to be changed
as a consequence of the Laval ruling. The revised Act, which essentially became the
Lex Laval, entered into force in April 2010 and can be seen as a re-implementation
based upon three essential components (Ahlberg, 2010; Malmberg, 2010).

Firstly, Lex Laval includes a restriction of the right to industrial action. Section 5a
establishes four conditions that must be fulfilled in order for an industrial action for
the purpose of regulating conditions for posted workers through a collective
agreement to be legal: a) the conditions in the posting agreement correspond to
conditions contained in a central collective agreement that is applied throughout
Sweden to corresponding workers within the sector in question, b) the conditions in
the posting agreement refer solely to minimum rates of pay or other minimum
conditions in matters within the hard core of the PWD, c) the conditions in the
posting agreement are more favourable for workers than those following from
legislative Acts, and d) the employer posting workers to Sweden cannot show that he
already applies at least such conditions as the employee organisation demands in its
posting agreement. The fourth condition is the most controversial element; critics
consider that the trade union should at least be allowed to require that the employer
confirms the conditions by signing a collective agreement. As a consequence the
unions would have a contractual right to control what the employer has actually paid
to its workers, as well as a collective agreement that can be invoked before a court. 

With the new rule the trade unions’ ability to monitor and enforce the rights of
posted workers will be considerably impaired, the critics argue. In case the employer
presents a fake contract to show application of the conditions in the collective
agreement, the trade union will probably not even be able to collect enough evidence
to prove the opposite until the posted workers have returned to their home countries
(Ahlberg, 2010). Secondly, trade unions have to ‘filter’ their collective agreements and
sort out conditions that fall outside the hard core of the PWD. The idea of this
exercise is to identify the minimum rates of pay and other minimum conditions.
These ‘filtered’ collective agreements are generally called posting agreements. Both the
structure and substance of the collective agreements seem to cause specific problems
for the unions when they are constructing the new posting agreements. Although
collective agreements on wages are negotiated at sectoral level, their substance has
changed. Today’s collective agreements contain fewer figures and more principles and
procedures for bargaining at local and individual level. How to consider general wage
rules in the collective agreement seems to be difficult in some sectors. Thirdly, since
the legislative changes, trade unions have to submit posting agreements to the Work
Environment Authority. This new provision has been introduced to ensure transparency
for posted workers and their employers. The submission does not affect the legality of
the industrial action. 

The role of the Authority has not changed apart from this and there is still no
competence to interpret the provisions. When foreign employers or their workers have
questions, they must be directed to the parties to the collective agreement.
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It is held in Sweden that the re-implementation of the PWD meets the requirements
of EU law. However, unions argue that Lex Laval is an over-implementation of the
judgements, with too far-reaching restrictions on the right to strike, while employers’
organisations argue that the obligation imposed on foreign employers by the new Act
are too far-reaching. The trade unions were given another blow by the Swedish Labour
Court when it delivered its final judgement in Laval in December 2009. The Court
came to the conclusion that there is a general legal principle within EU law that
damages may be awarded between private parties upon violation of a Treaty provision
that has horizontal direct effect. According to the Court, the trade unions had
violated the Treaty, and this violation was sufficiently clear to render liability for
damages. The damages liability imposed by the Labour Court, combined with Lex
Laval and changes in other legislative Acts has made it more difficult for trade unions
to combat social dumping and protect posted workers. The legal instruments that
support and maintain collective agreements, as regulatory tools for domestic and
foreign employers alike seem to have been weakened. However, theory and practice
do not coincide as foreign employers continue to sign collective agreements.

Facts and figures

There are no obligations for a foreign company to notify authorities or trade unions
of their presence. Thus, it is very difficult to find any figures on the number of posted
workers and there are no official figures available. The Laval inquiry tried to establish
a picture of the scope of posting. It was difficult for the inquiry to gather information.
The information they received in the autumn 2008 from the Building Workers Union
was that there were about 120 posting companies in the building sector with a total of
about 1,050 workers. The Electricians Union estimated the number of posted
electricians during the autumn of 2008 at more than 280 workers. The Metalworkers
Union concludes every year 30 to 50 collective agreements with companies from other
countries that post workers to Sweden. It was estimated that these companies on
average post 30 people per company over a period of 3 to 6 months. Through their
large local organisation and the duty for contractors to notify of subcontractors, the
Building Workers’ Union claims it can basically trace all foreign construction
companies conducting paid work and to conclude application agreements with them.
According to the Building Workers’ Union about 1800-1900 application agreements
have been concluded with foreign companies over the years. According to the union
it is normally easy to get an application agreement signed with a foreign company.
Moreover, officials at the Building Workers’ Union claim that many foreign
companies sign any paper given to them.

The relatively low number of posting employers with their workers does not mean
that there are few foreign workers. A report from the trade union confederation LO
on three major infrastructure construction sites shows that about 45% of the
workforce were tax contributors in another country. A large number of the foreign
workers are recruited via foreign temporary work agencies that serve as subcontractors
to the main contractors, but also more frequently as subcontractors to subcontractors.
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The majority of the foreign subcontractors in the infrastructure projects are bound by
Swedish collective agreements, either through membership of an employers’
organisation or through an application agreement. The Lex Laval has not changed the
fundamental principle that a primary responsibility for the regulation of wages and
terms of employment is assigned to the social partners. Employers too accept
collective bargaining and collective agreements as the primary ruling instruments for
working life and this has given a striking stability to the collective bargaining model.
Self-regulation means that conflicts of interests are often solved efficiently at local or
sectoral level. From an international perspective few disputes are settled by the Labour
Court (the Court handles about 400 annual disputes; compared to some 200,000-
300,000 in the UK). 

Registration and notification issues

With no notification or registration system it is not easy for authorities or trade unions
to know whether a foreign company is present. A system for notification or legislative
acts requiring foreign companies to register (like in Finland, Denmark, Norway and
Iceland) would be an important first step to strengthen the possibilities to find foreign
employers that post workers. The unions have demanded an Act similar to the one
adopted in Denmark. Such an act should contain four elements: a) a foreign company
should register its presence, b) a foreign company that registers should be obliged to
designate a legal representative of the company with whom trade unions can sign
collective agreements, c) effective sanctions (fines) against a foreign company that
does not register properly and Swedish companies that employ unregistered
companies and, d) an obligation for a foreign company to make a wage schedule and
other work-related documents available to authorities and trade unions.

The Work Environment Authority is the liaison office designated by the Posting
Act. The Authority shall provide information on the working and employment
conditions applicable during a workers’ posting. The office has little or no knowledge
about the number of incoming foreign companies. It would be easier for the
Authority to monitor these companies if there was a duty of notification; this would
change the role of the liaison office and make it more efficient. The office gets very
few calls from foreign companies to ask for information about conditions on the
labour market. In many cases the Authority refers to the social partners since this
office cannot answer questions about payment and the content of collective
agreements. The information available from the liaison office is accordingly more of
a general character. The Authority seems to be rather poorly suited for the entire
designated role though it has considerable expertise on questions concerning work
environment and working time. They conduct inspections and visit workplaces on
that basis. Many foreign companies are more interested in the financial conditions;
they want to know if there is a minimum wage, insurance costs etc. 

The Authority’s role as liaison office has been strengthened after Lex Laval. But
this role is still restricted to forwarding information. The Authority is not competent
to interpret the provisions or inform how they should be applied in case the
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interpretation is unclear. In order to ensure transparency for posted workers and
employers, the trade unions are now to submit the conditions that they may force
through with the support of industrial action to the Authority. The unions’ primary
goal is still to persuade foreign companies to sign collective agreements (Ahlberg, 2010).

Appearances of different types of posting

There are no differences in the legislation between the three basic forms of posting (a
foreign company with its workers, intra-company posting and posting via agencies). It
appears that there has been a recent shift in the different forms of posting. A larger
number of the posted companies used to be in category one, posting from Nordic and
Western Europe with companies that had specific competencies required in projects.
These subcontractors contributed expertise and specialists that the main contractor
did not have. This form of posting seldom creates controversy. 

The number of postings via temporary work agencies is growing. There are no
differences in law or collective agreements as to how the trade unions can monitor and
verify temporary work agencies; the problem is how to organise temporary agency
workers. Some important rules on conflicts between different collective agreements
and temporary agency work are to be found in the Agency Work Agreement. The
Agreement complements the Private Job Placement and Hiring-Out of Labour Act
and covers 16 of the affiliates to the Swedish Trade Union Confederation and the
Media and Information Employers’ Association (Almega). The starting point is that
work by an agency worker is to be conducted on the terms and conditions in the
collective agreement for the sector of placement. The employment terms and
conditions provided in the Agency Work Agreement are only applied when the agency
worker is not hired out. The conditions of hiring-out of workers are applicable to
posted workers. The hiring out of labour is free, with some restrictions. Temporary
work agencies (being the employer according to Swedish law) should have a contract
with the agency workers, either on a fixed-term or a project basis. The user company
and the agency have a separate contract. Temporary agencies cannot sign contracts
with user companies for the permanent hiring out of labour. It is also forbidden for
the agency to charge the individual who is hired out. The person has no contractual
relationship with the client. The client is responsible for health and safety matters for
the agency worker though. There is no time limit imposed for temporary assignments,
but it is possible in cases of long-term assignments to classify an agency worker as an
employee of the user company. 

The legislator has made it very easy to become a self-employed worker, as the
criteria of having multiple customers have been removed. A self-employed person can
in fact work for one customer, in practice his employer. It is sufficient to claim the
intention to conduct business to acquire the self-employed status. Self-employment
means that collective agreements are not applicable since the worker formally is no
longer an employee. According to the Tax Authorities the number of applications
from foreign workers to declare themselves self-employed increases from year to year.
The fiscal efficiency seems to be rather poor in some countries. Frequently the Tax
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Authorities have to wait three months for an answer when requiring information from
home countries about the fiscal status of a company or a self-employed worker. A
company (or a self-employed worker) that only stays for a few months has probably
left when the Authorities finally get the answer to their inquiry. Obviously in practice
this means that the company does not pay tax in either country. No legal definition
of an employee exists. Its meaning has been clarified in an extensive body of case law.
When examining such cases the courts attach overriding importance to a few factors,
but usually make an overall assessment in which they take into account the contractual
terms as well as the real circumstances in which the work is performed. This means in
practice that a contractor who is self-employed can be subject to the rules on employee
rights under certain conditions. The civil law definition of a worker does not follow
the tax law definition. The same reasoning applies to posted workers within the
Directive. This means that a self-employed worker can be treated as if he is a worker by
the trade union, but the final word for his status would be for the Court to determine.

Control and enforcement

Article 5 in the PWD requires effective control and monitoring instruments for posted
workers. Unlike most other Member States, such control is only found in collective
agreements with a trade union. However, the legislative instruments, which support
and maintain the function for trade unions to monitor and verify wages and
employment conditions for domestic and foreign employers alike, have been
weakened by EU law and by legislation after the Laval ruling. Leaving posted workers
on their own to safeguard their rights can be considered to be in conflict with the basic
protection that the PWD is intended to guarantee. The weakening of trade union
functions can therefore be seen as a direct infringement of the PWD, or at least to be
contrary to the spirit of the PWD.

A vast majority of all checks on working conditions is done by the trade unions
at local level, mostly on payment, insurances and other terms and conditions of
employment. The unions’ role can roughly be divided into two different actions. The
first is to ensure that collective agreements are applicable for posted workers. The
unions say that they are seldom confronted with problems in fulfilling this task; the
collective agreement ensures industrial peace and indicates that the foreign company
is serious. Foreign companies almost always sign collective agreements. The second
trade union role is as guarantor of the application in practice of the collective
agreement conditions, in particular wages. This function seems to be more problematic,
in particular in the construction sector, and occupies the unions nowadays to a greater
extent, even though the collective agreement in construction gives trade unions the
right to check payslips and other relevant documents. This problem applies to almost
all subcontractors from Central and Eastern Europe. It seems that only limited parts
of the wages, which the workers should receive, are actually received. The Building
Workers’ Union had suspicions in some cases about a foreign company not acting in
accordance with collective agreements even though there were receipts for payments
to the posted workers. The foreign subcontractors allegedly took the money back
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when the employer returned to his home country at the end of the posting.
Compliance with the law and collective agreements is thus no guarantee that the
posted worker finally gets paid in accordance with the collective agreement. The
union recently organised a blockade of an undertaking in Southern Sweden for the
recovery of unpaid wages; the Latvian workers were members of the union. 

The largest problem when informing foreign companies and posted workers about
the collective bargaining model and collective agreements is the language barrier. The
Building Workers Union has hired interpreters, which seems to have improved the
situation significantly and information on employment and working conditions is
increasingly available in foreign languages. The organisation level among posted
workers seems to be growing. Information to foreign companies about the applicable
collective agreement provisions has improved and transparency of pay and
employment conditions will increase when unions start making their posting
agreements available to the Work Environment Authority. 

Working conditions in theory and practice

Most of the foreign companies act as subcontractors to the main contractor on large
infrastructure projects. The LO report provides a rather detailed picture of the public
procurement process, payment streams, contractor and agency chains and the
employment conditions of posted workers in practice. Subcontractors often act as
labour suppliers, almost always temporary work agencies. The main contractor is
guaranteed low labour costs by the temporary agencies, often coming from Central
and Eastern Europe, and can avoid any responsibility for employment and living
conditions. In large infrastructure projects about 45% of the labour force are taxpayers
in another country. Main contractors have three different strategies according to the
LO report. The first group of main contractors has a high proportion of its own staff
and seldom uses subcontractors. The second group of main contractors mixes their
own staff with personnel from subcontractors. Here one can find self-employed
workers to a large extent. The third group of contractors has almost no own staff. They
use temporary work agencies to fulfil the labour demand. The labour force is brought
in largely from Poland, via Polish or Irish temporary agencies. Within this group of
contractors employment conditions are poor and wages low. The LO report shows
that foreign companies often conclude six-month employment contracts to avoid
Swedish income tax. Companies with a workforce that pays its taxes in another
country are able to lower the labour costs in several ways; this creates a competitive
advantage compared to companies with workers registered for taxes and social security
in Sweden. In addition, some companies change their name and corporate identity once
a year in order to avoid being perceived as having a permanent Swedish establishment.
It has been indicated that some Member States treat newly-founded companies
advantageously by giving them a tax amnesty during their first year. Some companies
take advantage of this arrangement by re-registering their company every year.

There are other ways to reduce labour costs in order for companies to obtain a
competitive advantage. It has been observed that companies set up letter box
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companies registered in other Member States. Some companies lower their cost for
social security contributions by employing posted workers through temporary work
agencies officially based in Member States where these contributions are low. A report
from the Swedish Tax Authority and the Insurance Agency shows that some E101
certificates might be fraudulent (Försäkringskassan, 2008). The report describes a case
where it was revealed that 46 Polish workers holding E101 certificates had been
residing at the same address in Ireland. The address was not linked to an entire
apartment block. The Swedish Insurance Agency did not find it likely that 46 Polish
workers lived together in one apartment and questioned the E101 certificates.
However, only the Irish authorities can revoke Irish E101 certificates. It should also in
this context be mentioned that the status of the E101 does not affect the civil law
status of a posted worker.

In theory, little or no wage difference exists between posted workers and domestic
workers. However, in practice, there are large wage differences between Swedish and
posted workers. It is difficult to make accurate comparisons when the foreign workers
do not always know exactly what gross wage they receive and access to the real wage
is not easy. Collective agreements seem to be applied differently for posted workers,
often in breach of the agreements and the posting rules, but by consent with the
workers, who seem to be satisfied with lower wages than the one stipulated by the
agreements. The LO report shows that deductions from the workers’ wages are
frequent, for example deductions for tax, travel and accommodation to be paid by the
employer. Written wage slips are rarely provided. Deductions seem to be made on
both gross and net pay. Some cases show that the company told workers that they
must pay taxes on wages in both Sweden and the home country. 

A large amount of overtime is the general rule rather than the exception among
posted workers hired through temporary work agencies or engaged through
companies that post their own workers. Interviews in the LO report show that many
posting companies apply a form of ‘working-time-bank’. This practice seems to apply
to both forms of posted workers (temporary agency workers and ordinary posted
workers). Overtime is put into the ‘bank’ and can be converted into free time in the
home country. Apparently there is considerable criticism of this system among posted
workers. Some workers say that they do not get any additional pay for their overtime.
Moreover there are known cases with no compensation for overtime at all. The payment
stays the same regardless of how many hours worked. All of these working time practices
are in violation both of the collective agreements and the working time legislation.

Large infrastructure projects often employ workers who have to travel far from
home. The companies involved arrange accommodation and take some responsibility
for living conditions, both for Swedish and posted workers. Swedish workers often
live, by tradition and because of tax laws, in caravans. Parking lots for caravans are
therefore arranged. Foreign workers in Malmö lived in larger plants, in apartments,
chalets or mobile homes that the companies hired during the construction period. In
Stockholm, housing barracks were the most common destination for foreign workers.
Housing barracks consist of single or twin rooms with a shower and kitchenette for
eight to twelve residents. However, there were cases, outside the infrastructure
projects, often at smaller sites, where poor accommodation conditions for posted

154



workers have been found and brought to attention through the media. The Work
Environment Authority is responsible for health and safety issues regulated in the
Work Environment Act in cooperation with health and safety workers’ representatives.
Statistics on workplace related accidents indicate that posted workers are involved in
a disproportionately large number of accidents (Arbetsmiljöstatistik, 2009).

Assessment

With the Laval, Rüffert and Luxembourg rulings the ECJ has reduced the ability for
trade unions to maintain wage levels. An obvious measure at EU level would be to
revisit the logic and to restore the original intentions of the PWD based on the
principle of equal treatment between domestic and posted workers. The Directive
should once again be a minimum Directive. The legal basis should be broadened and
amended to include the protection of workers. The Directive has to take greater
account of the different ways of organising the labour market. A duty for foreign
companies to notify their presence might be an obvious measure that would
strengthen the functioning of the PWD. Such an obligation to notify the country
should be laid down at EU-level. At the same time this obligation for companies
would strengthen the role and function of the liaison office. To introduce a widened
liability for main contractors to guarantee that subcontractors apply legislation and
collective agreements is crucial in order to deal with long subcontractors chains. 
A model that has been discussed in Sweden is the so-called Dutch model. 
A subcontractor would not receive his remuneration in full, as the contractor holds a
part of it until the contractual work is finished. The most central provisions of the
collective agreements could be translated and made available to the liaison office. 
A liaison office with a more prominent role would make the collective bargaining
model more transparent and accessible for foreign companies. 
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The applicable regulatory framework

In 2002 the first bilateral agreement between the EU and Switzerland entered into
force, which regulates different areas such as transport by air, rail and road, public
procurement and education matters. The most important element of this agreement
regulates the free movement of people whereby the ‘EU Acquis communautaire’ has
been taken over. The agreement applies first of all to the EU-15 countries as well as to
the EFTA countries Norway, Iceland and Liechtenstein and establishes a progressive
liberalisation over a transition period amounting to 12 years. In 2004, for these
countries and for Cyprus and Malta the most important restriction was dismantled,
namely the priority assigned to Swiss nationals and preventive checks on employment
contracts. Since 2007, there are no longer any quotas for these countries. 

Both employed and self-employed workers have free access to the labour market
and can work for up to 90 days a year; it is sufficient simply to give notification. In
addition, the provisions applying to border commuters were liberalised. Later on, the
agreement was supplemented by specific transition periods (for 8 of the 10 EU
countries which entered the EU in 2004). Restrictions, which concern assigning
priority to Swiss nationals, prior checks on terms and conditions of employment, and
rising annual quotas apply until 2011. For these countries, work carried out in the
main and the finishing construction industry, in horticulture, in industrial cleaning
and in the security industry for up to 90 working days per calendar year continues to
be subject to approval from the first day of working until 30 April 2011. For Romania
and Bulgaria restrictions will continue to apply until 2016. The provisions also apply
to posted workers. 

Switzerland*

* �The author of the original country report was Hans Baumann, Denknetz/CLR-Switzerland.



The Bundesrat (the Federal Government) was forced to introduce a raft of so-called
Flanking Measures, as there were major concerns that the free movement of people
could lead to wage and social dumping, especially because during the second phase
after 2004 (for the EU-8 from 2011) the preventive checks on working conditions were
no longer required. The measures, designed to guarantee compliance with Swiss
working conditions and terms and conditions of employment, as well as health and
safety provisions, for posted workers and for foreign workers on short assignments for
Swiss employers, include three important improvements:
• a Posting Act (Entsendegesetz), which implemented the EU posting Directive 
and was to guarantee application of the labour laws and of collective agreements
declared generally binding, also for posted workers. 
• the establishment of tripartite committees (composed of representatives from
unions, employers and the authorities) to work alongside existing paritarian
committees of the social partners to monitor the labour market and perform
supervisory activities.
• for sectors in which improper wage undercutting is established, the barriers for
extending collective agreements to be generally binding were lowered. In addition,
branches without collective agreements may introduce standard employment
contracts with compulsory minimum wages (a statutory minimum for the
corresponding sector).

However, the option of initiating a simplified procedure for obtaining an order to
declare a collective agreement generally binding or demanding a standard collective
agreement with compulsory minimum wages, which can be applied in the event of
repeated cases of wage dumping in sectors without generally binding collective
agreements, has not been used very often. In 2009, not a single application was made
and in 2008 there was one application. Up to the spring of 2010, five standard
collective agreements with compulsory minimum wages were introduced as foreseen
in the flanking measures, although only at canton level. 

Facts and figures related to posting

Short-term assignments requiring notification, i.e. posted workers, self-employed
workers, and foreign nationals working for short periods for Swiss employers, have
increased since the agreement on freedom of movement. Taking all sectors together,
between 2005 and 2008 the figure rose from around 93,000 to 137,000, then moved
down again slightly in 2009. The number of posted workers went up by the same
amount by 2008 and then moved down more slowly so that the proportion of those
requiring notification increased from about 36% to 41%. The proportion of those
registering as self-employed moved up sharply, namely from 5.9% to 10.7% in 2009.
The majority of posted and self-employed workers came from the neighbouring
countries Germany, Italy, France and Austria. As many workers on short-term
assignments only work for a few days or weeks, the figure of close on 120,000 in 2009
needs to be put in context. On a full-time annual basis this is equivalent to around
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15,700 workers over a full year or 0.45% of full-time equivalents in the overall
employment; the average period worked on short-term assignments was approximately
1.5 months. 

The construction industry traditionally employs a very high number of migrants;
they make up 36% of construction workers. Most of them come from EU Member
States (Portugal, Italy, Spain, and Germany) and from former Yugoslavia and have
been working for some years on construction sites. Many are highly skilled. Most of
these workers have one-year work permits, are border commuters with a work permit.
According to figures from the firms, job numbers in construction from 2005 to 2008
rose by over 5% and among foreign workers by as much as 7%. The economic crisis
of 2008/2009 hit the export and financial sector the hardest, while construction and
the domestic economy were largely spared overall by the crisis. Construction
employment remained almost stationary in 2009 only to move up slightly during the
1st quarter of 2010, by 1.2%. 

Registration and notification issues

According to the Posting Act, posted workers are ‘workers who are posted to
Switzerland by an employer whose place of residence or place of business is outside
Switzerland so that they can carry out a work assignment there for a specified period
(...)’. In accordance with the EU Directive, the Act contains a list of standards and
minimum provisions which must be met when posting workers to Switzerland and
apply provided that these provisions are contained in federal laws and regulations of
the Federal government, in the generally binding collective agreements or in standard
employment contracts. These concern work and rest time; minimum amount of leave;
minimum remuneration; health and safety at work; protection for women who are
pregnant or have recently given birth, children and young people; equal treatment of
men and women. 

The regulations and provisions of the Posting Act apply across all sectors and all
employment contracts of posted workers. Employers who post workers to Switzerland
must fill out a notification form. It contains particulars concerning: the posting
undertaking, the length, place and purpose of the posting, the Swiss contact address
of the foreign employer, personal details of the workers and their job. The wage paid
does not need to be given, although this is one of the improvements demanded by
the trade unions. The notification must be given one week before commencement of
the assignment. If not done in time, the starting date of the assignment is postponed
until one week after notification. This provision gave rise to EU complaints about the
‘over restrictive’ Swiss Posting Act. Apart from the Act there are social clauses in the
federal law on public procurement which stipulate that contracts can only be awarded
to undertakings which comply with the terms and conditions of employment laid
down in collective agreements. This also applies to foreign posting firms. Public
procurement agencies and public law undertakings as well as those with majority
public ownership are required to comply with the law and with implementing
provisions of the respective canton.
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Appearances of different types of posting

The largest sector with 3500 full-time workers on short-term assignments is in fact the
temporary work agency sector. The workers recruited via temporary work agencies
make up a large share of those working for Swiss employers who require notification.
However, the distinction from posted workers is not quite clear. The fact is that
foreign temporary agencies are banned from providing workers directly to
Switzerland. Instead, this is carried out by subsidiaries of Swiss employment
undertakings abroad. Officially, they are engaged in Switzerland and hired out to
other firms. In other respects, however, these are workers posted to Switzerland. Most
of the workers requiring to be notified who are working for construction firms are
temporary agency workers from abroad of this type.

Another classification problem arises concerning self-employed workers requiring
notification, the proportion of which has risen sharply in construction in recent years.
There is an increasing trend for building firms to recruit foreign workers on short-term
assignments as so-called self-employed under contract, on conditions that fall below
the level of the collective agreements. The Posting Act does require that Swiss law
defines the type and form of the employment relationship and that proof of self-
employed status must be provided on demand. However, there is clearly a rather grey
area that is exploited for the purposes of wage dumping, as this part in the Act is not
always applied correctly. 

The construction industry is the biggest employer of workers requiring
notification, at 4,900 full-time workers (finishing and main construction industry
combined). In the finishing sector this accounts for 2.5% of overall employment while
in the main construction industry (housing and civil engineering) this represents
0.9%. Construction is also by far the biggest employer of posted workers ‘in the
narrow sense’: they make up 2.1% in the finishing sector, but only 0.6% in the main
construction industry, of overall employment. Most of those requiring notification
working for Swiss employers are in manufacturing. These figures refer of course only
to properly registered workers on short-term assignments from the EU/EFTA area.
Particularly in the border area and for small work assignments, numerous craftsmen
with their personnel also carry out contracts without getting notification. 

Control and enforcement

Supervision and enforcement of collective agreements by the paritarian committees of
the social partners have a long tradition in Switzerland and operate fairly well. The
Posting Act therefore delegates supervision of compliance with the generally binding
collective agreements to the existing paritarian committees, which are organised at
national or regional level (at canton level or covering several cantons). The Federation
compensates the paritarian committees for every part of their activity concerned with
applying the Posting Act. When the free movement agreement with the EU came into
force, tripartite committees were created to oversee the labour market as only about
one third of all workers are covered by collective agreements which contain generally
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binding minimum wages. The supervisory activities of the paritarian committees
oversee the sectors in which compulsory minimum wages exist, while the tripartite
committees monitor compliance with the customary terms and conditions of
employment. This means that wage undercutting is more easily detectable by the
paritarian committees and the wage components are precisely defined for
international wage comparisons (13th month’s wage, remuneration on public holidays
and for leave, etc). In just the same way as foreign posting firms, Swiss employers,
besides complying with pay and working time provisions, must pay contributions to
the supervision and enforcement costs as well as further training costs which are laid
down in the binding collective agreements. 

The total number of annual inspections to be carried out remained in 2009 at
around 22,500. For 2010, the total has been adjusted in line with the revision of the
posting regulation and was increased to 27,000 inspections. The cantons have
autonomy to organise labour market supervision and cooperation as they deem fit.
Some have set up labour inspectorates in cooperation with a number of paritarian
committees that carry out checks on compliance with terms and conditions of
employment in sectors with generally binding collective agreements as well as in those
without regulation by collective agreements. Tripartite committees have no power of
sanction, but have an obligation to notify any violations found against the law and
other provisions to the competent canton authorities with a view to sanctions being
applied. In the event of violations against the provisions of their collective agreement,
inspection costs and fines may be imposed on the responsible firm. Should the
inspection body establish violations against the Posting Act, it is required to notify
these to the canton authorities responsible for sanctions. In addition to the inspection
costs and fines, the authorities can impose administrative fines in the case of
infringements of minimum wage provisions. In the event of serious violations of the
terms and conditions of employment, failure to pay fines with the force of law or an
infringement of the obligation to provide information and to cooperate, the canton
authorities may impose a prohibition on providing services for between 1 and 5 years
on a foreign service provider. Where a posting firm does not comply with the
obligation to provide information or hinders the inspection, the canton criminal
courts may impose penal fines. A list of foreign firms on which a prohibition on
providing services has been imposed must be maintained and made accessible to the
public (www.seco.admin.ch). Previously, the names of all posting firms on which
procedures had been initiated were available on the publicly accessible list. Following
the intervention of the EU neighbouring countries this was limited to the firms on
which a prohibition has been imposed. 

The cooperation between the paritarian committees and the canton authorities
does not yet work perfectly. This has made it impossible for the cantons to impose
sanctions on many guilty posting firms. While the committees do detect a host of
violations by posting firms, the number of notifications to the canton authorities is
still relatively small. The Federal government is making efforts to improve this
cooperation. The Posting Act authorises the committees to impose inspection costs
and fines. These sanctions remain civil law provisions and the civil law route must
enforce their execution. If the posting firm does not pay a fine or the contributions to
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the enforcement costs and further training which are owed, the committee can initiate
legal proceedings. The problem is that no Swiss court of jurisdiction exists for such
cases. Proceeding in the country of origin is problematic as, the foreign court may rule
that it does not have jurisdiction or that it does not regard the corresponding Swiss
law as relevant. There have been cases in which German courts have issued such rulings.

Initiating legal proceedings abroad on its own involves a substantial additional
cost. In order to counter these problems, a clause has been incorporated in the Act
whereby posting firms have to put up a security guarantee, provided that the same
requirement is made of Swiss firms in a generally binding collective agreement. In the
event that an obligation towards a paritarian committee is not fulfilled, this security
guarantee can be released and legal proceedings abroad can be waived. At present, a
generally binding collective agreement which contains provisions requiring the
payment by employers – including posting firms – of a security guarantee exists only
in one sector, the scaffolding industry. However, additional applications for collective
agreements to be declared generally binding and requiring a security guarantee have
been lodged. The caution guarantees are controversial in the EU. As to whether
foreign employers are entitled to lodge such an appeal is subject to clarification. 

The State Secretariat for Economic Affairs’ annual report 2009 on the supervisory
activities of the tripartite and paritarian committees indicates that in the five years
since the flanking measures came into force a supervisory system has been built up
which is working very well and covers virtually all regions and economic sectors. The
number of inspections conducted in 2009 already achieved the targets of the revised
posting regulation which only came into effect in 2010 and foresees another increase
in the number of inspections. With respect to posting, as a whole 13,616 people were
checked by tripartite and 16,633 by the paritarian committees. Altogether, 30,271
posted workers and self-employed service providers were checked, corresponding to
49% of workers on short-term assignments requiring notification (excluding short-
term recruitments by Swiss employers). A target for calculating the inspection
objectives is that each year the terms and conditions of employment of around 50%
posted and self-employed workers should be checked. During 2009 roughly 16,700
firms were inspected. This means that approximately 4% of all workplaces were
checked. The target set whereby approx. 2% of employers and, in the so-called focus
sectors, approx. 3% of employers should be checked, was therefore even exceeded. As
construction is almost completely covered by generally binding collective agreements,
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Table 1: Number of inspections revealing presumed violations 
(established and notified, but not yet imposed measures) against minimum wage provisions 
in collective agreements declared generally binding by extension in 2009

In posting firms At Swiss employers Total

Main construction industry 20% 28% 26%

Finishing construction sector 22% 34% 26%

Temporary employment agencies (31%)

Total all sectors 21% 30% 25%

Source: State Secretariat for Economic Affairs (Seco). Flanking Measures Report of 27 May 2010. 



the inspections were carried out here chiefly by paritarian committees. Of the 30,249
people checked in the posting category, close on 20,000 were working in construction.
Of the people checked working for Swiss employers around 22,000 were in
construction, which is about one third of all workers on short-term assignments
checked on in the course of 2009. Table 1 shows the level of violations against
minimum wage rules laid down in the generally binding construction collective
agreements compared with other sectors. What is striking here is the high percentage
of violations. Despite a fairly thorough monitoring system, violations against
minimum wage provisions were established in one quarter of all inspections
conducted. And this is only a proportion of the violations. If, for example, the
violations against the notification requirement are included then, taking the tripartite
and paritarian inspections together, this gives another 18% of firms at which violations
were discovered. However, there are some overlaps as firms often infringe against a
number of requirements.

The proportion of violations in construction broadly coincides with the average
proportion in all sectors. There are only a few other sectors, such as horticulture and
the cleaning industry, which have a significant number of posted workers. Apparent
from these figures is the fact that the proportion of violations at Swiss employers is
higher than in posting firms, whereby the main construction industry falls somewhat
below and the finishing sector above the average for all sectors. It is important to
mention the inspection method: as a rule, inspections are carried out on construction
sites and in the firms on the basis of suspicion. This means that this concerns the
proportion of violations that are checked based on suspicious indications. About 50%
of posted workers are checked on, but in Swiss firms only 3 to 4% of the workers. This
puts in context the validity of the figures and leads to the conclusion that the violation
rate in posting firms reflects the reality for compliance with minimum wage provisions
better than the corresponding rate in Swiss firms. One problem area continues to be
the temporary employment agencies. Checks on these undertakings were stepped up
in 2009. Workers on short-term assignments provided by temporary employment
agencies are often ‘bogus posted workers’. According to the Posting Act, provisions
governing pay and working time in sectors with generally binding collective
agreements must be observed for agency workers. In 31% of firms found to have
violated the wage provisions 47% of all the workers on short-term assignments were
concerned. In the finishing sector, where the most temporary agency workers are
employed, the corresponding figures are 36% and 54%! There are also additional
violations on top of this. So, the situation in this area is definitely more problematic
than that concerning ‘directly’ posted workers. A rising number of workers on short-
term assignments are registered as self-employed. The highest number of self-
employed, namely around 2,200 people, were checked in 2009 in the construction
industry. That corresponded to 45% of all notified self-employed. Of these people
checked, 20% were strongly suspected to be bogus self-employed in order to
circumvent the applicable pay and working time provisions.

How does the two-tier sanctions procedure function in practice? In 2009 the
paritarian committees imposed 410 fines on posting firms and 75 on temporary
employment undertakings, the great majority of which in construction. Compared
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with the overall number of violations this figure is relatively small. This is due to,
firstly, the time lag in applying sanctions which is preceded by a fairly complex
procedure. Secondly, some of the violations are minor infringements. A number of
the committees only issue a warning in these cases, particularly when a firm has
violated the collective agreement for the first time. In 2009 the canton authorities
issued 1306 warnings for flouting the notification requirement and imposed 1036
fines. This is a relatively high figure and could be an indication that many foreign
firms are operating without giving notification. A total of 499 sanctions were imposed
for violations of the labour legislation, etc. In sectors without generally binding
collective agreements the authorities have no option for applying sanctions for non-
compliance with ‘customary local and sectoral’ wages. This is a requirement for equal
treatment with Swiss firms, which can also not be compelled to apply this principle.
The canton authorities are, however, authorised to initiate a conciliation procedure
and call on the posting firms to comply with the customary wages. This has occurred
in 347 cases. In 88% of the cases the conciliation was successful. This is an amazingly
high percentage bearing in mind that in these cases no threat of sanctions is possible.
The most effective sanction, namely to block entry to the market, was applied in 128
cases during 2009, of which 74 for (repeated) violations of the notification
requirement, 54 for (repeated) violations of a generally binding collective agreement.

The social partners cooperate actively, particularly with the neighbouring
countries Italy, France, Austria and Germany, but also with the traditional migration
countries Portugal, Spain and the countries of former Yugoslavia. Agreements
between the trade unions on information and organisation of border commuters and
those working short term exist with all these countries, either at national or regional
level. The social partners cooperate at regional level in the international trade union
councils, where information is exchanged and practical services for workers and
posting firms are provided. Worth mentioning is the direct cooperation between the
trade unions or works councils on large-scale international sites (in particular, the
Transalpine construction sites). Finally, the contacts of the social partners with their
European counterparts can be mentioned, on the trade union side the ETUC and the
European Industry Secretariats, on the employers’ side the corresponding employers’
organisations. The regular contacts between the authorities at national and particularly
at regional level have had some results. Agreements have been signed on simplified
procedures for posting firms to cross borders as some neighbouring regions were
having problems with the practical application of the free movement provisions. The
Posting Act applies to all posted workers and to all posting firms, regardless of whether
these come from the EU/EFTA area or from third countries. The Act also applies to
subcontractors working for a Swiss or foreign main contractor. Despite this, problems
that arise with subcontracting chains which elude checks by the competent bodies are
inadequately addressed: the joint and several liability of the principal contractor can
be annulled by means of a written declaration by the subcontractor that he will
comply with all provisions of labour law and collective agreements. Thus, the
principal contractor can avoid any obligation to undergo checks. As this opens the
way for abuses, the unions are calling for a broadening of the joint and several liability
for general contractors, as introduced in many EU countries. 
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Working conditions in theory and practice

Despite a relatively comprehensive monitoring system, the proportion of abuses in
the construction industry involving undercutting of customary local and sectoral
terms and conditions of employment by posting firms and bogus self-employed is
considerable and has declined hardly at all over time. This not only means that a
proportion of these workers is being discriminated, but that this type of employment
also appears to have a negative impact on the Swiss labour standards. However,
posting only makes up a small fraction of the overall foreign construction workforce;
possibly the other forms of migration, in particular border commuting but also the
‘normal’ EU immigration have a greater influence on the market. 

The 6th Observatory Report by the Federal administration on the consequences
of the free movement looks at the possible effects on pay trends and pay distribution.
Though the influence of migration in general is examined and posted workers are not
considered separately the report does give some indications. The general tenor is that
the free movement has not significantly influenced pay trends. This is put down to
such factors as the success of the flanking measures with the described labour market
controls. What is undisputed is the fact that the free movement of people countered
the labour shortages in the economic boom up to 2008 and therefore at least
dampened down wage rises in certain categories of workers. Broken down according
to the pay categories, the pay trend from 2000 to 2008 was relatively evenly balanced
except for the upper decile of the most highly skilled, which rose at an above average
rate. If the trend is broken down by sector, it is noticeable that, between 2002 and
2008, pay rates in construction showed the second lowest growth (nominal rate of
1.1% per year). In the lowest pay brackets, construction wages even rose least of all
(nominal 0.9% per year compared with 1.3% on average in all sectors). According to
the Report the high migration rate could be playing a role here. It should be added
that presumably the special migration forms, that is posting work and bogus self-
employment, which are overrepresented in construction, are playing a role. 

The Swiss Trade Union Confederation, SGB, takes a more critical stance. Sectors
with generally binding collective agreements and compulsory minimum wages, such
as construction, do have an advantage in that they prevent or hinder discrimination
of foreign workers and the monitoring system operates better. Despite this, wages in
construction have only risen at a below-average rate and the entry-level wages (wages
for workers with less than one year’s service) have not increased in some categories and
in some cases have gone down. The SGB adds that shortcomings remain in the Posting
Act and the flanking measures. 

Assessment

The implemented Posting Directive in conjunction with the flanking measures has
become a central instrument for regulating the labour market; designed to guarantee
equal treatment at work and compliance with workers’ rights, including all
occupational health and safety provisions. Migrant workers who have been working
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on construction sites for longer periods often join the trade unions. The unions also
represent posted workers on short assignments. The unionisation rate among foreign
workers is higher than that of Swiss workers. They can obtain information about their
rights from documentation prepared specially for them, and can ask for assistance
from the unions. On large sites with foreign posting firms present, such as tunnel
construction sites, international site committees have been set up in cooperation with
the neighbouring unions to improve the participation opportunities for migrants.
Until now, it has been undisputed that trade unions can organise strikes in foreign
posting firms. In recent years there have been at least two industrial disputes with
striking posted workers. In these cases they were actively supported by the Swiss trade
union in order to uphold their rights.

Compared with other countries, the monitoring system with tripartite and
paritarian committees operates very well as half of all employment relationships of
posted workers really can be checked to ensure that labour laws and terms and
conditions of employment are correctly applied. As a result of the latest
improvements to the flanking measures the number of inspectors and the frequency
of inspections have once again been increased. In particular, the legal conditions for
a system of security guarantees have been created so that corresponding provisions in
the collective agreement can be declared generally binding. Swiss employers and
posting firms can be required to pay a security guarantee in advance. This guarantee
can be used to pay off any legal fines imposed by the supervisory committees or
outstanding wages. 

Barring market access is certainly the most effective of the possible sanctions
against foreign service firms laid down in the Posting Act, and is also actually applied
in many cases. In addition, the names of these sanctioned firms are published. The
strict one-week notification deadline for posting firms is a good practice, as only with
proper notification there is any possibility at all of carrying out checks efficiently and
comprehensively. This is especially true of short-term postings for only a few days. The
State Secretariat for Economic Affairs has taken steps to close the existing information
gaps. Since recently, employers and workers abroad have been able to consult a
website with full details of the conditions required as well as the provisions of labour
laws and collective agreements (www.entsendung.ch).

The system still has its weak points, however: the relatively low coverage by
collective agreements (about 50%, around one third of which with minimum wages
declared generally binding) and, despite the improvements brought in by the flanking
measures, the still high hurdles to obtaining an Order Imposing Extension of
Applicability of Collective Agreements. As a consequence, it is not possible to define
precisely the ‘customary’ wage levels in sectors which do not have generally binding
collective agreements, which in turn constantly gives rise to disagreements between
trade union and employer representatives in the tripartite bodies. Also, the sectors
without generally binding agreements do not have the necessary options to impose
sanctions for wage dumping. The introduction of a general statutory minimum wage
would, in the view of the trade unions, improve the situation. These factors do not play
a major role in construction however, as traditionally almost 100% of this sector is
covered by generally binding agreements and sector-specific industry minimum wages.
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The situation concerning foreign temporary agency workers remains problematic.
Trade unions have been endeavouring for years to obtain a generally binding
collective agreement for the agency sector which would also and above all protect
agency workers in those sectors which do not have a generally binding collective
agreement. A virtually complete proposal has been abandoned due to opposition by
the employers. Should no such generally binding agreement come into being, the
unions are demanding the introduction of a standard collective agreement for
temporary agency work and the restriction of agency work from abroad to long-term
assignments so as to prevent abuses involving ‘bogus’ posted workers. With regard to
the unsatisfactory situation concerning bogus self-employed the State Secretariat for
Economic Affairs, acting on a tripartite decision, has decided to formulate directions
for the supervisory bodies to ensure that self-employed workers undergo more effective
controls and that the self-employed status can be applied on the basis of Swiss law. 

The new interpretation of the EU posting Directive by the judgments in the
‘Viking’, ‘Laval’, ‘Rüffert’ and ‘Luxembourg’ cases about two years ago is increasingly
affecting the bilateral agreement on the free movement of people between the EU and
Switzerland. It is probably no coincidence that since these rulings, the European
Commission has described certain elements of the Swiss Posting Act and the related
regulations as ‘too restrictive’. The European Parliament has made reference to this in
a resolution in September 2010. Matters that could be in the firing line here are the
one-week deadline for notification, the publication of employers guilty of violations
on the homepage of the State Secretariat for Economic Affairs or the controversy
about the inclusion of a requirement to put up a security guarantee in collective
agreements. In connection with the revision of the Federal law on public
procurement, the term ‘customary local conditions’ for wages and employment as a
precondition for the award of contracts has also been a talking point. 
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The applicable regulatory framework

The Posting of Workers Directive (PWD) was implemented with mainly minor
changes to already existing legislation. The two main changes were the Employment
Relations Act 1999 and the Equal Opportunities (Employment Legislation Territorial
Limits) Regulations 1999. Significantly, there are currently no legislative provisions to
apply the terms of mandatory or other collective agreements to posted workers. This
means that the range of construction collective agreements (NECC, 2005), which are
generally accepted by the construction social partners, do not necessarily apply to
posted workers and in fact due to the ECJ judgements are potentially threatened.
Most notably this includes the building and civil engineering Working Rule Agreement
– WRA (CIJC, 2008) and the engineering construction National Agreement for the
Engineering Construction Industry – NAECI (NJC, 2010). Posted workers are covered
by the national minimum wage but this is below all construction collective
agreements and the often higher local rates of pay.

Facts and figures related to posting

Knowledge is piecemeal on numbers, frequency or duration of stay. Findings on the
number of E101 certificates issued in EU Member States and Iceland, Norway,
Liechtenstein and Switzerland do provide a guide (EC, 2009). Here it is shown that
the general situation in the years 2005–2007 remained stable, with initially a slight

United Kingdom*

* �The author of the original country report was Ian Fitzgerald, 
School of the Built and Natural Environment, Northumbria University.



decrease of 2,000 posted workers in 2006 and a subsequent rise of 1,000 in 2007. In
2007 there were 37,905 posted workers (8th highest number in the EU) with the three
most significant sending countries being France (18,955 – 50% of UK postings);
Germany (8,284 – 21.9%); and Poland (3,340 – 8.8%). Unfortunately there is no
sectoral breakdown in the figures. Interestingly, though following an ad hoc question
asked for Eurostat Hall (2010) identifies a much higher proportion of posted workers
in the UK. In the quarter April-June 2008, 181,209 were in 17 sectors of which
construction was only the 10th highest. Respondents identify only two sectors with
posting, agriculture and construction. Construction had by far the most noted
instances of posted workers who were mainly based in the subsector of engineering
construction. Posted worker identification has been complicated by the UK ‘fully’
opening up its labour market after the EU accession of workers from 8 CEE countries
in May 2004. What followed was a significant influx of CEE workers (Salt and Millar,
2006). However, the actual number, sector placement and employment status of these
workers is not known as there are limitations to the available administrative and survey
data with CEE workers characterised as initially transient. Recruitment agencies have,
though, been identified as significant facilitators of the migration both overall (Currie,
2006) and in some regional construction labour markets (Fitzgerald, 2007). Posted
workers do not have to register to the Worker Registration Scheme. In construction it
has also been highlighted that many workers, notably Bulgarian and Rumanian, are
coming into the sector as bogus self-employed (Harvey and Behling, 2008). 

Registration and notification issues 

There is no system of registration or notification of posting or posted workers. This
makes it difficult to provide information on the three types of posting as defined in
the PWD (posting by specialised subcontractors, in-company posting and posting of
temporary agency workers). In construction, UCATT reported that posting is still
‘quite rare’ in the building and civil engineering subsector, although it was clearly
visible in engineering construction. 

Appearances and different types of posting

In agriculture a number of instances had been uncovered of Bulgarian ‘bogus posted
workers’ in 2008; one of these involved 250 workers. Duration of posting was short
given the seasonal nature of work and it was now believed that posted workers were
not present. Following the unprecedented migration of CEE workers into the labour
market, the government restricted access to Bulgarian and Rumanian workers. Only a
small number of exceptions were made which included posted and self-employed
workers. The exceptions were seemingly perceived as an opportunity by some farmers
and Bulgarian companies to ease access into the agricultural labour market. In one
case in particular workers were found to be living in squalid conditions. In these cases
there was a direct relationship between the client (farmers) and (Bulgarian) labour
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contractors, which allowed authorities to conduct a prosecution of the farmer.
In engineering construction posting has been ongoing for a number of years. For

example in 2005 at Cottam power station a German utility company RWE was
subcontracted to build a flue gas de-sulphurisation (FGD) plant. RWE in turn
subcontracted to Austrian firm SFL. SFL supplied both Austrian and Hungarian
posted workers, with the Hungarians coming through an SFL subsidiary SAB Ltd and
there were approximately 120 poorly treated Hungarian workers. In 2008 there were a
number of reported issues with posted workers in the sector. For example during the
construction of a new gas fired Grain CHP (combined heat and power) station in
Kent, Alstom awarded the Polish company REMAK the boiler element of this project.
This led to what is believed to be approximately 220 Polish posted workers at the site
for between six and nine months (Unite, 2009). Also on this project the Polish
company ZWE Katowice were awarded the ‘alignment contract on the site which
provided similar employment opportunities’. Following this at a new combined cycle
gas power station at Staythorpe (Nottinghamshire) Alstom awarded subcontracts to a
number of companies including two Spanish companies Monpressa and FMM. These
companies posted 105 and 100 Spanish workers respectively. In all four cases unions
spoke to the companies concerned and were informed that no local or UK labour
would be employed. These incidents preceded the now infamous Lindsey Oil refinery
disputes; here the French client Total initially awarded the contract for a new
desulphurisation facility at the site to an American multinational Jacobs Engineering
Group. The mechanical piping work was in turn subcontracted to the Shaw Group;
certain areas of the project were then subcontracted to the Italian company IREM
posting its own workforce of Italian and Portuguese workers. It is believed by Unite
that these Portuguese workers were sourced through Portuguese recruitment agencies.
It is estimated that around 200 full-time equivalent posted workers were involved
(Advisory, Conciliation and Arbitration Service respondent). 

Even though the recent Eurostat data point to a notable increase in posted
workers this is not seemingly having a significant statistical impact on the labour
market. However, when the ramifications of the Lindsey Oil refinery dispute and ECJ
rulings are considered, there is a significant perceived impact. For example the
construction social partners noted that due to recent ECJ case law the PWD had the
potential to be used to pose a significant challenge to the industrials relations’
framework. The rulings add weight to arguments that the minimum is now the
maximum that is to be applied in construction to posted workers. For example with
wages this means only the national minimum wage of £5.80 per hour. A Health and
Safety Executive (HSE) Policy Advisor also commented that the Directive ‘remains a
topic of interest that MPs have raised with HSE in the past 12 months’. 

Control and enforcement

There is no direct enforcement or control measures with regard to the PWD; instead
the Directive is enforced only as a consequence of the enforcement of other laws. In
an interview the Policy Officer for posted workers (the sole government officer dealing
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with posting) noted that the key government agencies that might deal with any issues
were the minimum wage inspectorate; a ‘robust’ health and safety enforcement
system; and the Gangmasters Licensing Act 2004 (GLA), which licences labour
providers in agricultural and whose implementation followed significant trade union
campaigning and the death of Chinese migrant workers. In fact, the first labour user
prosecution under the GLA related to posted workers and involved a farmer who used
an unlicensed gangmaster who managed two Bulgarian labour agencies. A multi-
agency team (UK Border Agency, the UK Human Trafficking Centre, Gangmasters
Licensing Authority, Health and Safety Executive, Tayside Police, Tayside Fire and
Rescue Service and Perth and Kinross Council) initially investigated the poor
conditions of these workers, then identified their employment status and finally
scrutinised the businesses involved. The farmer was fined £500 for not using a licensed
labour provider; the UK Border Agency also made him transport workers back to
Bulgaria at a cost of £19,000; and HM Inland Revenue have demanded payment of
the workers tax and national insurance at a cost of £174,000 (Currie, 2010). GLA
officers reported a number of other incidents of the use of similar ‘bogus’ posted
workers by Bulgarian GLA licensed recruitment agencies. In one case a GLA licence
to supply labour was withdrawn. The overall working of the GLA demonstrates that a
multi-agency partnership can work well at a sector level. Carby-Hall (2010) discusses
this approach in detail noting that the GLA has used ‘...an innovative approach by
targeting the supply chain to bring about disruption rather than relying on routine
inspections’. Although he does comment that it is estimated that 25% of the supply
chain gangmasters operate without a license. Finally, it was reported by the GLA that
Bulgarian workers were now being supplied as bogus self-employed rather than bogus
posted workers.

In contrast to this agricultural sector framework construction has been identified
as a sector in which it is very difficult to enforce regulations. Gribling and Clarke
(2006) for one identify ‘...insufficient coordination between different authorities,
combined with weak control and enforcement of ...existing regulations’. They
highlight that small and medium size firms often do not know of regulations and see
compliance as a low priority. So for example with a specific issue like health and safety
this is compounded by the fact that due ongoing government policy inspections of
workplaces have been significantly reduced (Tombs and Whyte, 2010; CCA, 2009). In
fact there are now only 134 construction inspectors throughout the UK, which means
that there is only a small possibility of a site receiving an inspection visit (Fitzgerald
and Howarth, 2009).

In engineering construction the unions had in place and supported three main
initiatives that dealt with enforcement and compliance. The first is via a campaigning
approach, which although seemingly distant to the ongoing issue with the Directive
on sites has proved a successful strategy when used in agriculture. An example of this
approach is a joint union publication of 2004 which had in its title ‘...social dumping:
a crisis in the UK engineering construction industry’ (NECC, 2004). More recently
following the Lindsey dispute Unite produced a publication entitled ‘The case for fair
access to employment in the UK engineering construction industry’ (2009). Leaflet,
poster and sticker ‘resources’ are available and a website dedicated to the revision of
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the Directive following the recent ECJ judgements. Secondly, a key issue is
maintaining accurate information on who is actually, or is likely to be, working on
site. To this end there is the National Joint Council for the Engineering Construction
Industry (NJC). This industry body facilitates opportunities for consultation,
discussion and negotiation of key issues, including the PWD, relevant to the overall
subsector and individual projects. The framework for these opportunities is laid out in
its NAECI national collective agreement (NJC, 2010). Significantly there are specific
requirements for employer signatories to the agreement to consult with trade unions.
This can be done through such practical means as a prior notification of significant
projects in the industry; through Project Joint Councils/Local Forums; and with
Major New Construction Projects via Supplementary Project Agreements (SPA). With
a SPA it is expected that an independent auditor is appointed for projects and there
are clear instructions on the use of an auditor on large projects and what their role
involves, including auditing pay levels. 

The NAECI agreement has an Appendix on Non-UK Contractors and Non-UK
Labour on Engineering Construction Sites. Here the managing contractor is encouraged
to convey a number of early actions to be carried out by foreign subcontractors. These
include: that foreign contractors are fully aware of the NAECI agreement; that they
have meaningful consultation with trade unions and site stewards; that they provide
equality of opportunity for UK workers (including informing local Job Centres of
employment opportunities); and that they confirm that they have a workforce that is
competent to perform the tasks required. Lastly, one of the most significant groups
involved in compliance and enforcement are the trade union stewards. The NAECI
agreement specifically supports site stewards in a number of ways. One example is the
National Stewards’ Forum, which meets three times per year for two days and involves
both GMB and Unite members. Stewards attending do not lose any normal earnings
and travel is funded by the trade unions. Activities include invited speakers on
important topics and discussion on issues arising on sites or with main/subcontractors.

Working conditions in theory and practice

The Working Rule Agreement covers major building and infrastructure sites and allied
trades and is agreed at the Construction Industry Joint Council. It covers a wide range
of skill and craft rate occupations based on 22 subcategories of construction work.
This provides an industry minimum which local rates often exceeded; the current
national rates are still based on a June 2008 agreement. The WRA states that the
working week is normally 39 hours, with shift work 40 hours. Breaks are set by the
employer and should not altogether exceed one hour per day, with a lunch break
being not less than half an hour. There are agreed overtime rates for working beyond
the maximum weekly hours. An interesting example in this respect is the Tyne
Tunnels 2 project. The main contractor Bouygues subcontracted part of the contract
to Polish and Portuguese contractors. Posted workers were working to WRA steelwork
skill rate 1 (£9.82 plus contract bonus) but were only being paid £5.50 per hour which
was below the national minimum wage. Employers disputed that the national
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minimum wage was not being paid and one also argued that as these were posted
workers they did not have to pay the negotiated WRA steelwork skill rate 1. A series
of meetings were held with the client and main contractor. The Portuguese company
PortScope produced what the union believed was a fictitious pay slip. This showed
that a worker was being paid above the minimum wage but a combined payment for
holiday pay was included, an illegal practice since a 2006 ECJ ruling (cases C-131/04
and 257/04).

The NAECI agreement provides an industry minimum of six pay grades on three
craft levels and three operative grades. It was renegotiated following the 2008-2009
disputes. Those covered by the NAECI agreement are expected to work 38 hours per
week; these working hours are over a five-day week. If a Saturday/Sunday is part of
this working period overtime payment is given. The length of and facilities for breaks
are at the discretion of the employer after consultation with the local officers of the
signatory trades unions. There is provision for a daily-unpaid meal break of 30
minutes duration and one paid refreshment break of 10 minutes duration. The
agreement makes specific reference to foreign workers, including posted workers,
emphasising that foreign contractors must comply with the NAECI provisions around
the scheduling and taking of periodic leave. 

With the NAECI agreement examples of its operation with regard to posted
workers are the case of SFL (SAB Ltd) in 2005. Hungarian workers were found to be
receiving £816 - £1,020 per month, which was below the NAECI rates and national
minimum wage. A posted worker reported that the equivalent Hungarian wage was
£326 per month. Following union industrial action an audit system was set-up of
wages, with SFL transferring wages from an offshore bank account into workers own
Hungarian accounts. However, a posted worker reported that a ‘managing’ fee of
£2,380-£2,584 per month was being taken from the final wage that workers received
in their personal bank accounts. The union again resorted to industrial action and
temporary UK bank accounts were set-up for Hungarian workers. This audit scheme
has now been developed and is incorporated into the recent NAECI agreement (NJC,
2010). SFL (SAB Ltd) posted workers were also reported to be working a six-day week,
with a nine and a half hour day Monday to Friday and up until early Saturday
afternoon. There were no rest or tea breaks and no provision was made to the
workload to accommodate periods of inclement weather. This was clearly all contrary
to NAECI and underpinned the disputes discussed. With the Lindsey dispute there
were two key issues with working time reported (Acas, 2009). The first was that the
unions believed that posted workers were not able to take rest breaks during their
shifts; management disputed this arguing that these were added to the midday lunch
break. As significantly workers were changing into their protective clothing and
preparing for a shift prior to the shift starting. Local practice was that this was
undertaken at the beginning of each shift. Workers were being paid on a lump sum
basis of a fixed number of hours in which to complete the job.

Both the WRA and NAECI have separate literature on the issue of health and
safety, for example the NJC Guide to Health, Safety and Welfare. However, an Irwin
Mitchell Solicitors report highlights that migrant worker deaths in construction have
increased from two in 2002-2003 to twelve in 2007-2008 (CCA, 2009). The unions do
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have recognised safety representatives at the workplace with legal representation,
investigation and inspection rights; though this right can be difficult to enforce. HSE
spokespersons commented that if they received a health and safety complaint they
would involve a recognised union safety representative in any investigation. Unite
nationally reported that prior to the latest NAECI agreement it was left for
subcontractors to decide if their operatives were competent to undertake onsite tasks.
A Unite official who was central to the Lindsey dispute gave two examples of
potentially dangerous working. The first involved posted workers welding above other
workers and the second, posted workers moving their own scaffolding. The
renegotiated NAECI makes it a requirement that managing contractors ensure that
foreign contractors are aware of the requirements of health and safety and that the
workforce must be fully competent to perform the contract tasks.

The WRA agreement and NAECI agreement contain daily allowances for
travelling and there is a subsidence allowance per night for accommodation. Unite
commented that local and regional officials believed ‘over the years’ that posted
workers were having deductions taken out of their wages for accommodation and
travel, but hard evidence was difficult to obtain. SFL (SAB Ltd) did provide flights
back to Hungary once a month; however with regard to accommodation the situation
was very poor. It was found that there was at any one time between eight and ten
people living in a small terraced house. The employer though seemed to be aware of
local council inspections as posted workers were ordered to take some beds out of the
house and ‘hide’ them. These were replaced once the inspection had taken place. With
the Lindsey dispute posted workers lived on barges in Grimsby docks away from the
local population. Apart from clear integration issues this caused a loss of income for
the local community. The Acas respondent commented that due to this Unite had
formed an alliance with the local chamber of commerce and a number of businesses
in the local hospitality, hotel, restaurant and caravan park trades.

Assessment

The numerical impact of posted workers on the labour market is limited and with the
fragmented nature of the construction supply chain it can be difficult to identify
posted workers. Only in the engineering construction subsector was there an
identified ongoing impact, which had caused significant industrial relations
challenges. The key social partners in this subsector support the renegotiated national
agreement. From an employer perspective financial penalties and the cost of non-
completion on time are of paramount importance. Whilst from a union perspective
the NAECI national agreement provides guaranteed terms and conditions. There are
also a number of ‘safeguards’ to make sure that these industry rates and standard
practices are followed by foreign contractors. This would seem to indicate that both
employers and unions remain as firm social partners. However, there are tensions in
this relationship; on the employer side this involves some clients and those outside of
the employer associations seeking to move away from the NAECI sector agreement
and potentially on the trade union side stewards and members who fear

Uni ted  K ingdom 173



unemployment due to increases in posted workers. Underlying this potential conflict
are two combined factors, the first is demographic with engineering construction
having an ageing workforce with over sixty-five percent of workers over 40 and forty-
one percent over 50 (Gibson, 2009). Second, is an ongoing skills crisis. Due to these,
what is likely to happen, not just in engineering construction but also in the sector as
a whole, is the perpetual introduction of migrant workers. Given the particular skills
that are needed in engineering construction these may well be posted workers and
opportunities exist for subcontractors to introduce a cheaper alternative to the labour
already deployed. 

Fundamental to the construction sector is the growing government and employer
disdain for enforcement and regulation (CCA, 2009; Tombs and Whyte, 2010). This
leaves the trade unions and genuine employers to counter the worst excesses of any
poor treatment of workers. As noted earlier there is a potential that given the ECJ
rulings the minimum may become the maximum for a range of posted workers, with
dire consequences for the sector. In engineering construction the new NAECI
‘safeguards’ of industry rates and the ‘standard practices to be followed by foreign
contractors’ are a workable framework for equal treatment on site. Both the WRA and
NAECI have provisions that guarantee representation and negotiation. With posted
workers it is clear that even though these rights are in place they have not on the
whole been exercised. For example the Tyne Tunnel 2 project provides a good case in
point where the union went to the lengths of having leaflets printed in Portuguese for
posted workers. Even though they were able to obtain a posted workers contract they
admitted that full communication was limited and no one joined the union. With
engineering construction the real success came in 2005 when the unions were able to
recruit some SFL (SAB Ltd) workers and one of these provided vital information, which
led to the development of the audit process that is now a main safeguard in the NAECI. 

This report highlights four main issues with regard to posted workers. The first is
that identification and communication with these workers can often be difficult and
this is not just because of language and cultural barriers. Secondly, this makes the
‘integration’ of posted workers onto construction sites a real challenge. This includes
not only issues around such areas as breaks and adequate canteen facilities but also
with regard to working practices including health and safety. Thirdly, a lack of
integration can mean there is a lack of accurate information on, and about, posted
workers. Leading initially to rumours, which can all too easily become ‘facts’ and
ultimately industrial unrest. Lastly, this can mean poor working and living conditions
for posted workers. Three good practices begin to break with this cycle: the sector
framework of the Gangmaster Licensing Act, the network of the NAECI supported
National Stewards’ Forum and the NAECI audit of posted workers wages and
conditions that provide a fact based transparent process.
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Introduction

The concept of posting has fuelled lively debates and discussions in recent years.
Partly this is due to the gradual weakening of this regulation by the ECJ in the last
decade. In addition, the concept is still a source of confusion. Posting as such has
nothing to do with undeclared labour or illegal practices. And posting is also not
identical to migrant labour. One of the key characteristics of the genuine posting of
workers is that the workers concerned are not seeking permanent access to the labour
market of the host country. This report, commissioned by the European Federation
of Building and Woodworkers, with underlying research financed by the European
Commission has been written on the basis of earlier research of the CLR network and
recent additional surveys in 12 EU/EEA countries. The final report comprising an
analysis of the results and short versions of the country reports can be seen as an
updated version of earlier reports and publications (Cremers and Donders, 2004). 

Methodological hurdles

In our research we have pinpointed the effect of posting, be it genuine or non-bona
fide, and we have tried to take stock of the disparities between the theory and the
practice of the posting rules. Before we summarise our findings it is necessary to list a
few methodological and practical problems that we had to face during this research:
1. Information on posting is scarce. Official figures are incomplete. In some
countries registration is not mandatory or where notification of posting is
obligatory, the enforcement of registration and notification rules is extremely
weak or non-existent. 

Executive summary: 
Posting and the search for
(cheap) labour in Europe



2. Even in countries where registration is organised systematically the authorities 
or institutions concerned admit the existence of fake registration and attempts 
to bypass registration. 

3. Registration, monitoring and enforcement in the host countries are obstructed, 
or supposed to be obstructed, by the strong limitations formulated by the ECJ. 

4. The definition of posting is not clear or not understood and, therefore, not
consistently applied in the Member States. 

5. Cooperation between sending and receiving countries is still in its infancy,
though we have signalled improvements compared to the early 2000s.

6. Competences are widespread over several institutions, the division of labour in
one country does not match the division in another country and national
cooperation between different institutions involved (tax revenue, social security,
labour inspectorate, social partners, just to name a few) is often lacking. 

7. The registration of third-country workers is not uniform and the considerations in
the Directive concerning these workers are neither implemented, nor enforced or
applied, with some exceptions.

8. Administrative sanctions often do not stand up in an extra-territorial context and
are, as a consequence, not observed. The result is that procedures are interrupted
or terminated.

The effect of all these circumstances is that it is difficult to document the existence of
posting of workers with reliable figures and data. In order not to rely on anecdotal
evidence we have based our country reports on official data, national reports and
publications, as well as on interviews with spokespersons and insiders.

Posting and the labour market

Apart from the fact that the circumstances described above make it complicated to
come up with reliable figures, these circumstances also have a strong impact on the
functioning of the posting rules. Posting has become one of the channels for the cross-
border provision of (cheap) labour in the single market. Its use for the labour-intensive
segments of our labour markets does not necessarily lead to a deterioration of working
conditions, but it certainly has created an opening for new and unintended forms of
recruitment. It is not a new phenomenon that a division of labour between different
undertakings crosses borders. Posting of workers as part of a provision of services is
not confined to the period after the introduction of the free movement principles in
the EU single market. Production processes often take the shape of a chain of
subcontracting/outsourcing and the work is split up into smaller segments and carried
out via this chain of subcontracting, starting with the main contractor or central
undertaking that ‘delegates’ part of the work to specialised official subcontractors. The
decision to engage other undertakings can be motivated by different arguments: the
search for expertise and know-how not belonging to the own core activity, labour
shortages, efficiency seeking, a traditionally evolved division of labour, with partners
based on mutual trust, routine or historical reasons. In the positive sense this
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cooperation is based on, or results in stable relationships between a user undertaking
or main contractor and specialised and preferred subcontractors. This can happen in
a national context, and as a result of the single market, it happens more and more in
the form of cross-border cooperation.

We know from the global and the national level that a production chain is
complicated, that overall coordination is mostly weak and contract compliance
difficult to organise. A chain based on commercial contracts can always end up in the
grey zone; with the result that compliance is no longer guaranteed. The problem arises
when cross-border labour-only subcontracting comes in and is presented as a
provision of services. This is especially the case when companies transfer the
recruitment of labour to small subcontractors, leading to multiple levels of
recruitment and drive compliance even further by the use of agencies, gangmasters
and other intermediaries. These agencies then become the go-between for the worker
and the user undertaking or the specialised subcontractor. Distortion of the labour
market is substantial as minimising labour costs may be very attractive by bringing in
an undocumented element for part of the official work. The lower stratum is then an
illegal supply of cheap labour via agents or gang masters. Groups of workers are
recruited via letter box companies, advertising and informal networking. Illegal foreign
work also appears. We are then far away from the genuine type of posting that was
envisaged as the European legislator formulated Directive 96/71. 

Practical functioning

In the report four different features of posting-related recruitment are distinguished.
a. In our research we found normal posting with specialised subcontractors
providing temporary services in another EU Member State with well-paid skilled
workers or qualified staff both belonging to the posting companies’ core
workforce.

b. We also found ‘perfectly legal’ posting where the calculation was made between
engaging a domestic workforce and bringing in a workforce from abroad under
the banner of the free provision of services. Here at first sight nothing is wrong.
But, the calculation is simple: a subcontractor that can provide a basic workforce
from a country with low social security payments is perhaps cheaper than a
domestic subcontractor. The differences between the basic labour standards that
are complied with is perhaps small. However, if this is combined with long
working hours and poor living and working conditions one can question the legal
character of the posting. 

c. We found questionable practices of ‘legal’ posting where the recruited workforce
was confronted with deductions for administrative costs, for lodging and
transport, tax deductions and the obligatory refunding (after the return back
home) of (minimum) wage payments. These are practices that are in breach with
the provisions of the Posting Directive.

d. Finally we found different types of ‘fake’ posting, varying from the copying and
distribution over a whole gang of E101/A1 forms, to recruitment of posted

178



workers who were already in the host country or workers turned into bogus self-
employed, to posting via letter box companies and unverifiable invoices for the
provision of services.

Surprisingly the cases that we could trace are to be found at smaller sites as well as at
large sites, public works and projects that were tendered via public procurement. 
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In situations where individual cases came to the forefront and fraud or abuse was
detected offences often turned out to be of a larger scale. However, recovery is the
result of an arduous path by the route of individual lawsuits that can take years in an
unknown constituency and jurisdiction. 

Enforcement and good practices

Based on our research we have to conclude that monitoring is difficult and hampered
by the ECJ limitations, enforcement lacks strong sanctioning, fines are weak in an
extra-territorial context and in most countries there are no specific posting-related
enforcement instruments. 

Posting is not seen as a problem or ignored, given the size of the phenomenon or
the estimated impact. A condition for a properly-functioning and genuine provision
of services is, however, that actors and competent authorities involved take the
compliance with contracts and posting rules seriously. Therefore, national and
bilateral cooperation has to be improved, supervisory mechanisms have to be freed
from the serious handicaps created by the European Court decisions and institutional
coordination has to be guaranteed and strengthened. 

We also found good practices that can serve as recommendations for the
improvement of the posting arrangements.

Some examples of the non-respect of labour standards that we found: 
• Wages
Wages were not corresponding with the working hours or the skill level. Unlawful
deductions and systematic refunding after the return home. The cheapest collective
bargaining framework was chosen. Unpaid overtime.

• Working hours
Long working hours. Workers sign for 40 hours and are paid accordingly, but actually
work 60 hours a week. Non-respect of daily and weekly rest periods. 

• Health and safety
Higher risks as a result of fatigue, no training provided, no translation of health and
safety rules, lack of the necessary protective equipment. Inferior work environment.

• Housing and transport
Living in barges for Hilton prices. Deductions for housing and food in breach of the
provisions of the posting rules. Kept away from the local population and the colleagues.



• In some countries registration is reliable, also because the start date for the
provision of services through the posting of workers has to be notified and the
necessary information has to be handed to competent authorities in the host
country. Experiences with e-registration are promising in this respect.
• Bilateral cooperation and operational contacts in the field (for instance in the
framework of the Euregio-network) lead to more mutual trust and this contributes
to transparency, the flow of information and improved cross-border compliance.
• Institutionalised joint action by all actors is a prerequisite for successful enforcement.
• The registration and the accreditation of recruitment agencies and temporary work
agencies contribute to distinguishing between genuine and non-bona fide
recruitment.
• Cooperation with cultural organisations and NGOs can be seen as a good practice
that leads to mutual trust and as a channel to provide information on rights and
standards. 
• The integration of posted workers in the traditional labour market institutions
(with real benefits even when they are there temporarily) increases awareness of
their rights. 

Recommendations

Considerable damage has been inflicted on the original thinking behind the Posting
rules by a series of ECJ judgements. Partly this is the result of a clash inside the
European Commission and/or related to the shift of power and priorities in the EU
and the Member States (Internal Market rules versus Employment and Social Affairs)
with primacy given to economic freedoms; partly it is because Member States did not
dare to grapple with the fundamental questions behind the disputes. It is necessary to
reinstate the aims and purposes of the Posting rules. There is an urgent need to repair
this part of the Community Charter of Fundamental Rights of Workers. The following
recommendations can be formulated.

• The respect for the regulatory framework (of labour standards and working
conditions) in the host country has to be restored, namely,
a. the competence to define mandatory rules for posted workers beyond the hard
core of minimum provisions has to lie in the hands of the Member State where
the work is pursued;

b. collective bargaining has to be recognised as an important method for 
achieving labour standards at the place where the work is pursued, also for
posted workers; this means that trade unions need to be able to approach local
and foreign companies;

c. internal market rules cannot be an argument to block the necessary monitoring
and enforcement; in case of a clash of rulings, workers’ rights should prevail;

d. the host country defines whether someone is a worker.
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• Written evidence, in the form of contracts and registration, must be obligatory in
order to make it possible to distinguish between genuine and non-bona fide cross-
border recruitment, which leads to the following recommendations:
e. the European legislator must unambiguously qualify prior notification and
mandatory registration as appropriate means and instruments to check
regularity;

f. the working conditions of a posted worker not in the possession of a written
proof of a labour relationship (as defined by Directive 91/533/EEC) must be
automatically governed by the law of the host country. 

• Sanctioning has to be strengthened, therefore,
g. the legal force of administrative sanctions in the posting field has to be
upgraded in order to be mutually respected and recognised in a transnational
context;

h. cooperation between competent authorities in the checks on contract
compliance and in the enforcement of posting rules has to be strengthened;
mutual assistance between Member States in case of breaches has to be
guaranteed; 

i. a system of joint and several liability in the chain of subcontracting with extra-
territorial competencies has to be elaborated.
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The research on the posting issue tried to identify various discrepancies that exist
between the statutory and conventional wages and terms of employment, which must
be respected on the one hand, and their daily application in the workplace on the
other. Macro-economic fact finding proved extremely difficult, mainly due to the fact
that only a few countries keep systematic records of the numbers of posted workers
(from and to their country) case-law of the ECJ seriously hindering Member States in
registering, monitoring and controlling posted workers. For almost a decade, the EC
has been blocking Member States by stipulating that a prior monitoring of the labour
market is ‘an obstacle’, ‘creates administrative burdens’, ‘hinders the development of
the Internal Market’ and so on. As a consequence, many Member States have been
unfairly and unjustly condemned by the ECJ.ii The idea that cross-border employment
should be free of any form of registration and supervision is based on the premise that
cross-border employment is an ultimate objective. It clearly neglects the real danger of
social, fiscal and economic fraud. In order to achieve a genuine, social market
economy, the EU must review its stringent unilateral policy towards Member States
allowing them to control and monitor the labour market, in particular when cross-
border employment is involved.iii

Conclusions and policy
recommendations 
European Federation 
of Building and Woodworkers i

i Based on the EFBWW/CLR research ‘Working and living conditions of posted workers’, 2010, 
project VS/2009/0475 and endorsed by the EFBWW Executive Committee of 30/11/2010.

ii The list of ECJ cases is quite long, a few examples: C-113/89 (Rush Portuguesa) C-43/93 (VanderElst),
C-445/03 (Luxembourg), C-244/04 (Germany), C-168/04(Austria), C-433/04 (Belgium); see also
Commission Communication on posting of workers, COM(2007)304. A striking example is the
Belgium LIMOSA-project. Firstly applauded by the EC, and afterwards brought before the ECJ.

iii EP Report on Application of Directive 96/71EC on the posting of Workers, 2006/2038(INI): Notes
that the Commission, in the conclusions of its Guidance, recognises the need for inspection measures to be
more clearly defined and access to information to be improved(…). Notes that one of the key practical



Although the exact number can’t be quantified, posting is a notion, which exists in
various formats. The first category is the original business model of employing workers
from one country for a short period in another Member State. The original concept
of posting – in its correct application – has never been a problem for workers and
service providers. Often this form of posting was/is used for specialists, technicians for
whom specific favourable conditions of employment are arranged, which took and
take into account the arduous nature of being employed in a foreign country. 

The second category of posting grew together with the growing demand for
cheaper labour, which often went hand in hand with the waves of EU enlargement.
The European legislative framework on posting offered substantial competitive
advantages to employers that post workers from one country to another. As such, it
became a legal, lucrative business model for some service providers. In some cases it
was (ab)used to circumvent the interdiction of temporary agency employment in
some sectorsiv, to employ workers with lower social security costs or to evade the
payment of supplementary pension premiums. This second form of posting, where
the employers meticulously respect the thin line of the law, is in theory lawful, but
clearly discriminates foreign, posted workers, as they do not have the same working
conditions as the domestic workers. The ECJ cases Laval and Viking have deteriorated
the existing practice of inequality, by further widening the gap of wages and working
conditions between foreign posted workers and domestic workers.v Based on the
supremacy of EU law over national law and taking into account the direct effect of
ECJ case law, the Posting of Workers Directive has gone beyond its initial legislative
objective, which was ‘setting a legal framework for fair cross-border competition,
whilst ensuring equal treatment to all workers (regardless their country of origin)’.
Remedying this situation requires a European legislative intervention. 

The third category of posting is a situation where workers are formally posted into
another Member State, but where several and severe infractions take place and breach
the Posting of Workers Directive. To illustrate: some commonly used practices such as
double employment contracts and payslips, falsified E101 documents; or formal
documents that are used to show to labour inspectors and hidden informal documents
reflect the real situation. This so-called posting is in practice nothing less or more than
social fraud. Quite often it is difficult to unveil the real situation, because some
aspects of the employment relation are genuine posting and all documents seem to be
in line with all legal requirements. The fraud becomes even more complicated to
disclose when both employers and employees are collaborating in this scheme. This
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difficulties in the successful implementation of the Posting of Workers Directive is the issue of double
posting and that better coordination between Member States and enhanced notification procedures are
required to counter this. EP Report on Challenges to collective agreements in the EU, 2008/2085
(INI): Calls on the Commission and the Member States to foster closer cooperation between the Member
States, national authorities and the Commission with regard to monitoring and the exchange of best
practice; considers that this would be an effective way to combat misuse; Calls on the Commission to
implement the decisions of the Council regarding the establishment of an electronic system for exchange of
information as a matter of urgency as it could enable Member States to combat abuses more effectively;

iv For example temporary agency work in the German construction industry

v For background information – check the ETUC website at www.etuc.org 



third model of posting finds its origin in (1) the lack of knowledge of the workers
about their rights, (2) the huge gap between living standards within the EU, (3) the
limited chances of being caught/arrested and (4) finally, the substantial profit margins
of the contractor and often also a middleman (gangmaster). The so-called posting is a
well-oiled mechanism, which is organised and extremely flexible. Besides the false
contracts, there are some additional typical features of the so-called posting, namely
the use of letter box companies, figureheads, (temporary work) agencies, falsified
documents, and so on. So-called posting is usually set up in a complex and long chain
of subcontractors or in sourced workers.vi Remedying the problem of so-called posting
is quite difficult because there is no ‘one suit fits all’ solution. This requires an overall
comprehensive strategy with concrete dissuasive operational instruments at European
and national level.vii

The fourth category of posting is bluntly ‘cross-border social fraud’. The
relationship with posting is only made in hindsight as a method to ‘explain’ the
presence of cheap labour and exploited workers in case inspection takes place, but
there has never been a posting application neither in the home country nor in the host
country. The difference with the third category is that in the third category the posting
rules are used but breached. Workers are sent to another country (often on the basis
of false grounds) to be exploited. Violence and pressure are commonly used. These
workers are extremely vulnerable because they are often undocumented, kept isolated
from other workers and often (knowingly or unknowingly) part of a complex network.
Within this category it is not always obvious to make a distinction between human
trafficking and undeclared work. This type of employment usually takes place in jobs
that are dangerous, unsafe and dirty (such as cleaning, asbestos removal or
demolition). The specific measures needed to deal with this category of employment
require a comprehensive approachviii. On the one hand all organisers with a direct
financial gain (employers, middleman, agencies, users) should be incriminated. On

184

vi EP Report on Stepping up the fight against undeclared work, 2008/2035 (INI): Expresses a demand
for contractors to be held co-responsible for any contributory irregularities on the part of subcontractors 
to which they are linked with a direct subcontracting agreement; EP Report on Social responsibility of
subcontracting undertakings in production chains, 2008/2249 (INI): Parliament calls on the
Commission to establish a clear-cut Community legal instrument introducing joint and several liability 
at European level, while respecting the different legal systems in place in the Member States.

vii EP Report on Application of Directive 96/71/EC on the posting of workers, 2006/2038 (INI):
Notes the observation in the Commission's Guidance that the Posting of Workers Directive is not enforced
in practice in some Member States, and calls on the Commission to take appropriate measures in this
connection; EP Report on Challenges to collective agreements in the EU, 2008/2085 (INI): Asks the
Member States and the Commission to adopt measures to combat abuses, in particular regarding
activities of those ‘letterbox-companies’ which are not engaged in any genuine and effective business in
the country of establishment but which have been created, sometimes even directly by the main
contractor in the host country, for the sole purpose of carrying out business in the host country, in order 
to circumvent the full application of host country rules and regulations in particular with regard to wages
and working conditions;

viii EP Report on Stepping up the fight against undeclared work, 2008/2035 (INI): The Parliament:
Considers that action to combat undeclared work requires a comprehensive approach which covers
matters relating to monitoring and control, the economic and institutional framework and sectoral and
territorial development, and involves concerted action at several levels and the participation of all
stakeholders (public authorities, social partners, undertakings and workers);



the side of the workers there should be a distinction between those who are victims
and those who have a partial responsibility and have played an active role in the cross-
border social fraudix.

In the overall assessment of the various forms of posting, one can conclude that
at least two models (nr. 3 and nr. 4) are based on unambiguous fraudulent acts.
Whereas the second model – although legal from a strict point of view – does not
fulfil the basic principles and objectives of genuine posting. With only one remaining
category of acceptable posting, we should ask ourselves: What went wrong and how
can we remedy this?In order not to fall in the same trap in the future, one must know
what went wrong in the past. The Posting of Workers Directive was originally initiated
by the social partners of the construction industry not on political grounds, but on
the basis of experiences in the past and challenges of the future. Both lines of
approach were objectively sound and taken over by the initial legislators. The
employers wanted the achievement of a transparent, level playing field for all service
providers based on fair competition between all companies (regardless of the country
of origin). The trade unions aimed to achieve equal treatment for all workers regardless
of the country of origin. As such, both parties indirectly contributed to the
development of the Internal Market. Although posting was never an Internal Market
instrument, a legal basis (article 49EG) of the Internal Market was creatively used to
justify the proposed Directive. After a decade, the Posting of Workers Directive was
taken over by the ‘ayatollahs of the Internal Market’, pretending that it was a pure
Internal Market Instrument. From that day on the Posting of Workers Directive
became a curse instead of a blessing.x

In order to resolve the current situation, the Posting of Workers Directive must
return to its original roots, being the development of a fair European labour market
(under full control of the competent EU Commissioner for employment). By being
transformed to an Internal Market instrument the Directive became the object of
political controversies between various Member States and interest groups. In an early
stage with 12 Member States, the debate was present but not ‘heated’. After the two
last EU enlargement waves, the Posting of Workers Directive was strongly politised by
some Member States, who (again) saw the Directive as an obstacle. During this debate
the objective grounds and social-economic objectives of the Directive were waived
down and replaced by ultra liberal objectives. The restored notion of a social market
economy within the EU Treaty confirms that the EU Internal Market is not a liberal
market but a social market. The entry into force of the Charter of Fundamental Rights
of the European Union reconfirms the initial notion of posting.
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ix The European Federation of Building and Woodworkers developed a list of concrete European
legislative measures, which must be taken to prevent, control and sanction illicit employment
(2009). Contact info@efbh.be.

x The initial legislative proposal of the Internal Market Directive proposed a fundamental change of
the Posting of workers Directive by replacing the notion of host country employment by the country
of origin. After a strong lobby (also supported by the European Employers Federation of the
Construction Industry) the European legislators removed the initial proposal. See article 24(1) 
2nd paragraph of the initial legislative proposal COM (2004)002 



Looking at the past, one cannot conclude that the notion of posting – as it exists today
in the Posting of Workers Directive – fulfils its goals as initially aspired by the
European legislators. Quite striking in the significant transformation of the Directive
is the role of the ECJ. In a narrow minded legalistic approach, the ECJ continued to
consider the Directive as an Internal Market instrument, thus changing fundamental
concepts of the Directive. The EFBWW considers that it is up to the European
legislators (and not the ECJ) to determine the fundamental objectives of the PWD.

An open approach of posting requires also renewed policies that take into account
the application and execution of posting in practice.xi The Posting of Workers
Directive, as several other EU Directives, has several significant shortcomings, which
must be remedied; partially at EU level and partially at national level. Besides
restoring the original PWD objectives and the possibilities of Member States to check
and monitor posting, the Directive should be completed and supported by various
practical measures which makes it difficult to circumvent genuine posting:
• A clear-cut joint and several liability of the main contractor for compliance with
all the PWD provisions by his/her subcontractors and insourced workers;xii

• Member States of employment must have full rights to qualify and re-qualify the
employment status of a worker;xiii 

• There should be a clear obligation of the employer to inform all his/her workers
on the rights and obligations applicable in the country of employment in the
language of the worker; as such there must be a workers’ right to be informed of
the applicable rights;
• Preventive controlling mechanisms should be set out to prevent the use of letter
box companies in the case of cross-border employment;xiv

• Recruitment and temporary agencies and middlemen can only post workers into
another country when they have a prior authorisation by the country of
employment;
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xi On 30 March 2010, the European Commission published an overview of legislative initiatives for
2010 (COM (2010)135)). The Communication states that the European Commission plans to
undertake initiatives to improve the practical implementation of the Posting of Workers Directive. 
A new legislative instrument should improve the provision of information to workers and employers
and the cooperation between the national authorities and ensure actual enforcement by means of
sanctions and corrective measures and at the same time prevent abuse.

xii EP Report on Social responsibility of subcontracting undertakings in production chains, 2008/2249
(INI): Parliament calls on the Commission to establish a clear-cut Community legal instrument
introducing joint and several liability at European level, while respecting the different legal systems in
place in the Member States.

xiii In joint conclusions and recommendations on self-employment and false self-employment in the
construction industry, this is clearly endorsed by the European Social Partners in the construction
industry (2009).

xiv Report on joint work of the European social partners on the ECJ rulings in the Viking, Laval, Rüffert
and Luxembourg cases (19 March 2010): European social partners recognise the existence of some
problems when implementing the Posting of Workers Directive in different national contexts, but have
different views regarding what the main problems are and how and at which level they should be solved.
One of the problems jointly recognised is the abuse of letterbox companies, using their artificial structure
with the sole intention of avoiding the labour and social laws and regulations of the host country.



• All forms of remuneration (wages, benefits, premiums…) must be paid on a
workers’ bank account number in the country of employment; 
• The recognition and imposition of administrative fines and sanctions, cross-border-
inspections/checks/controls, cross-border access to information, and so on, should
be organised in a simplified, fast and effective manner between national authorities;
• Cross-border sharing and recognition of evidence in case of cross-border
employment;
• Cross-border workers should be able to lodge complaints and claim back
payments in a simple manner.

Besides shortcomings in the Posting of Workers Directive, the Public Procurement
Directives (2004/17 and 2004/18) and the Council Information Directive (91/533)
deserve particular attention. Both Directives have a clear link with cross-border posting.
Within public procurement it should be forbidden for Member States to tender
services and works, which discriminate local companies versus foreign companies and
local workers versus foreign workers. In addition to this, the notion of ‘social clauses’
as a quality driven factor should be imposed/actively promoted in the Directives.xv

A last loophole that must be resolved at European level is the possibility to
circumvent the application of the Posting of Workers Directive through the system of
false self-employment (see the conclusion of the European parliament that from reports
based on actual practice that sham self-employment is a strategy commonly used to circumvent
the minimum standards of Article 3(1) of the Posting of Workers Directive).xvi This issue has
been the object of a discussion between the European social partners of the
construction industry, which led to the conclusion that the EC should take
appropriate measures to avoid the circumvention of the Posting of Workers Directive
and combat the increasing use of false self-employment. The main topics to be
determined at European level are setting out EU guidelines for determining the nature of
the employment status. Subordination as set out by the ECJ should be the heart of the
core distinction between a directly employed and a self-employed worker. In addition
the EU-legislator should clearly determine that the determination of the employment
status should be the legal responsibility of the country in which the work is done, which must
decide whether subordination/control is apparent from the working circumstances and the
contractual terms.xvii
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xv In 2008 the EC actively promoted green public procurement in the Communication Public
procurement for a better environment, COM(2008) 400. Social considerations in public
procurement are virtually neglected 

xvi EP Report on Application of Directive 96/71/EC on the posting of workers, 2006/2038 (INI):
Notes that the Court of Justice has, on several occasions, formulated detailed criteria that enable a
distinction to be drawn between ‘workers’ and ‘self-employed persons’; considers that, taking account of
the Member States’ competence for determining status with regard to employment law, the Commission
should ensure that a distinction be drawn in compliance with the guidelines laid down by the Court of
Justice; calls on the Commission to initiate negotiations with the Member States as a matter of urgency,
with the aim of establishing transparent and consistent criteria for determining the status of ‘workers’ 
and ‘self-employed persons’ in employment law.

xvii EFBWW-FIEC ‘Joint conclusions and recommendations of the European social partners in the
construction industry on self-employment and bogus self-employment’, 5th February 2010.



Final conclusion

The study on the application of the Posting of Workers Directive has not demonstrated
significant new elements. Virtually all shortcomings, (legal) loopholes and practical
problems have been reported and discussed in length and in-depth by many experts
and are widely known. Over the years the European parliament has proposed various
solutions related to the Posting of Workers Directive, false self-employment, letter box
companies, the fight against undeclared work and so on. Unfortunately, none of the
legislative proposals have been taken over by the European Commission. 

A strong conclusion of the study is that we do not need further studies, assessments,
reports and discussions. It is time to act! 
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Starting point

Industrial relations in Europe are based on a regulatory institutional framework that
consists of labour legalisation and conventional provisions settled through collective
bargaining. This institutional (and conventional) framework provides rules and
procedures for adequate working conditions and earnings, legal protection and social
security. The conventional part consists of collective agreements at national, sectoral,
regional or company level. Sectoral agreements take into account and adjust to
specific working conditions prevailing in the respective sector. Consequently, the
social partners will be organised according to these sectoral divisions in order to
represent the specific interests relating to the variety of conditions in industries and
services. In seeking to achieve a just distribution of the social product sectoral
agreements combine two objectives, to regulate at the highest possible level and thus
to even out incidental societal imbalances on the one hand, and to take into account
inequalities of working and living conditions on the other hand.

The construction industry’s regulatory framework serves as the solution to a
constantly changing workplace (including cross-border activities) and to contracts that
permanently shift from one employer to another. Industrial relations in construction
can be characterised by certain mutual worries or concerns that serve as fields for
cooperation as well as potential issues of conflict. This is one of the reasons why the
industry has a long tradition of bargaining and why almost ‘similar’, national industry-
wide collective solutions (for career breaks or holiday payments, bad weather
payments and vocational training) were formulated in European countries. Both sides
of the industry endorsed the necessity of conventional and regulatory arrangements,
the underlying basis for collective bargaining. As a consequence, pricing and
allocation of labour are to a large extent governed by tailor-made sectoral provisions. 

The question of course is whether this framework is EU-proof. Construction,
along with hotels and restaurants, manufacturing and farming and forestry belongs to
the ‘typical guest worker sectors’ and is therefore sensitive to any side effects of the
introduction of the free movement principles. The introduction of the free provision
of services risked putting an end to the industry’s regulatory framework. The Posting
of Workers Directive, as formulated in the early 1990s, tried to deal with this problem.
It does justice to the respect for national provisions and aimed to guarantee (on
specific items) equal treatment of workers and a level playing field for domestic and
foreign companies. In this project the question was raised as to whether the EU and
its Member States have been successful in this aim.

The project 

The project had to shed light on the social and economic disparities between the
formal legislative or conventional rights and the real wages, working time and other
applied provisions. A team of 12 national experts worked along the lines of the
principal’s proposals in order to come up with a report as formulated and structured

Method and s ta r t ing  po int
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in the work programme. The focus was on wages and remuneration, working time,
paid leave, living conditions and health and safety. The respect for fundamental
workers rights as enshrined in the European Charter of Fundamental Rights (freedom
of association, the right to information and consultation, the right to education and
training, non-discrimination, the right to negotiate and conclude collective
agreements and, in cases of conflicts of interest, to take collective action to defend
their interests, protection against unjustified dismissal, protection of young workers)
and the enforcement of these rights were also subjects of research.

The research was based on two basic methods:
• fact finding based on available national sources, control related data and statistics,
• prominent cases, best practices and the use of an indicative list of research items.

Labour-intensive methods like fieldwork, interviews with �target groups� on building
sites and cooperation in the field with authorities were almost impossible in the short
period of time. The experts concentrated on compliance related evidence and
succeeded in reporting the available facts in the field of control. A logical part of the
national investigation was to use information from the liaison offices and authorities
responsible for monitoring the terms and conditions of employment (referred to in
Article 4 of Directive 96/71/EC).

Problems encountered

In our 2003 assessment we had to conclude that ‘It is very difficult to collect reliable
statistics on posting under Directive 96/71. There are no documents or other tokens
of proof issued when someone is going to work in another Member State within the
EU or EEA area. To gain an idea of how many persons are posted, we have to use
other available data/indicators. The E101 forms issued under Regulation 1408/71 are
good indicators of posting. It is reasonable to assume that a worker who falls under
this Regulation for the purposes of social security also falls under the scope of the
Posting Directive.’ 

This situation has not really changed. And, even more importantly, the scope of
the rules for social security coordination (1408/71 until recently, now 883/04 and its
implementing Regulation) has increased enormously. As a consequence more and
other categories of EU citizens moving within the EU are covered. The actual figures
provided by the competent authorities in the sending and/or receiving countries only
give an indication of EU citizens who exercise the right of free movement of persons.
These citizens are subject to the social security scheme of only one single Member
State; as a general rule the legislation of the Member State in which the person
involved pursues his/her activity as an employer or self-employed person. However,
their temporary stay in another Member States is not necessarily identical to posting.

The figures that we refer to in our study are probably not complete and they
cannot be seen as a reliable indicator of posting. A second question is the lack of
comparability of some of our findings. The only development that can have some
significance is a substantial increase or decrease in these figures. In order to streamline



Annex 191

results an indicative list of items was drawn up. This item list served as a guide for all
the experts. Given the strong divergence in the national regulatory posting frameworks
the resulting country reports are only comparable to a certain extent. In the synthesis
we have tried to counterbalance this.

The project dealt with the challenges faced in practice, notably with regard to
legal, semi-legal and fraudulent attempts to circumvent the industry’s regulatory
framework. The final report is built on three important pillars: the results of the
preparatory work, a research synthesis and summaries of the national reports.
Notwithstanding the given limits, the ambition was to come up with an overview of
actual posting in theory and practice. The analysis contributes to a better
understanding of the impact of cross-border mobility and transnational posting of
workers in the construction industry. 
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In search of cheap labour 
in Europe 
Working and living conditions
of posted workers
The cross border provision of services with posted workers 
is an integral part of the economic freedoms in the EU internal
market. In the best case this provision is a logical part of 
a genuine division of labour at European scale between
contractors and specialised subcontractors. In the worst case
the cross border provision of services falsely can be used 
as a method to recruit cheap temporary labour. 

The EU Posting Directive, established in the mid 1990s, 
tried to settle posting rules that could guarantee the rights 
of posted workers within the territory where the work was
pursued. Starting point was that a foreign employer, who
temporarily delivers services, with workers posted, had to
respect a large part of the applicable labour standards in the
host country.

CLR Studies 6 is dedicated to an analysis of the theory and
practice of the functioning of the posting rules in 12 European
countries. The experts’ focus was on the practical experiences
of compliance authorities, labour inspectors and other
controlling bodies. 

One of the main conclusions of this practical evaluation is 
that the use of the posting mechanism ranges from normal
and decent long-established partnership between contracting
partners to completely fake letter box practices of labour-only
recruitment.
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