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 Global Convergence through EU 

Value Chain Regulation and 
Voluntary Standards  

   ENRICO   PARTITI   *   

   I. Introduction  

 Th e growing institutionalisation of corporate social responsibility (CSR)  practices 
resulting, among other factors, from international soft  law instruments, 1  has 
recognised the importance of the unit of analysis of global value chains (GVCs) 
in addressing social and environmental externalities connected to global 
production. 2  In the European Union (EU), regulators have been at the forefront 
of ensuring  ‘ responsible ’  or  ‘ sustainable ’  corporate conduct. Th is is not just visible 
through the pioneering eff orts of the Commission in the domain of CSR, 3  but also 
in the acknowledgement by EU institutions of the potentially perverse eff ects of 
EU trade policy on GVCs. In a 2017 Resolution, the European Parliament urged 
the Commission to put GVCs at the centre of EU trade policy and develop manda-
tory value chain human rights due diligence legislation. Th e Parliament expressed 
its support for a  ‘ smart mix ’  4  of mandatory rules and voluntary corporate action in 
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GVC regulation and stressed the need for a more prominent role for private initia-
tives in ensuring responsible and sustainable global production. 5  Th e Parliament ’ s 
recent position refl ects the broader stance of the Commission in its 2015  ‘ Trade for 
all ’  agenda, where high social and environmental standards were put at the core of 
EU trade policy. 6  With respect to global production practices, convergence with 
international obligations is a key concern for EU institutions. Th is concern thus 
brings to the fore just another instance of the  ‘ convergence ethic ’  characterising 
EU action. 7  

 What stands out in this  ‘ road-map for convergence ’  is the Parliament ’ s eleva-
tion of private initiatives and voluntary standards as key tools in the regulation of 
sustainable value chains. While private regulation has long been legitimised as a 
component in EU law-making, 8  the embrace of highly normative voluntary stand-
ards for sustainability and responsible business conduct represents a new step in 
the EU interaction with private regulators and voluntary regimes, especially in 
light of their extraterritorial implications. Th e Parliament position actually crystal-
lises certain trends already visible in EU regulation of responsible and sustainable 
production. Th is is the case of measures disciplining value chains such as biofuels, 
timber and confl ict minerals, and as well in more  ‘ horizontal ’  pieces of legisla-
tion such as those disciplining public procurement and non-fi nancial corporate 
reporting. 

 As this contribution will discuss, a common feature of these EU instruments is 
their global reach, capable of aff ecting the position (and the production methods) 
of economic operators outside the EU. At varying degrees, these measures rely on 
private actors, private regulatory instruments, as well as voluntary international 
standards in achieving their goals  –  in particular for exercising regulatory eff ects 
outside the EU. For example, the 2009 EU Renewable Energy Directive 9  recognises 
and incorporates voluntary sustainability standards in EU biofuel regulation. Such 
standards require chain-of-custody certifi cation, which necessitate compliance 
from all relevant economic operators in a biofuel value chain. External normative 
material is thus brought  inside  EU measures, and then disseminated  outside   –  in 
upstream value chains  –  to non-EU economic actors that nevertheless have to 
comply with EU rules. 10  

  5    European Parliament Resolution of 12 September 2017 on the impact of international trade and 
the EU ’ s trade policies on global value chains (2016/2301(INI)).  
  6    European Commission,  ‘ Trade for All. Towards a More Responsible Trade and Investment Policy ’  
(European Union, 2015) 24.  
  7    See Elaine Fahey in the Introduction to this volume.  
  8       Council Resolution (EC) of 7 May 1985 on a New Approach to technical harmonisation and stand-
ards  [ 1985 ]  OJ C136/1   ;    European Parliament/Council/Commission, Inter-institutional agreement on 
better law-making  [ 2003 ]  OJ C321/1  .   
  9    Directive 2009/28/EC of 23 April 2009 on the promotion of the use of energy from renewable 
sources, as amended by Directive (EU) 2015/1513 of 9 September 2015 (hereinaft er referred to as 
 ‘ RED ’ ) [2009] OJ L140.  
  10          A   Bradford   ,  ‘  Th e Brussels Eff ect  ’  ( 2012 )  107      Northwestern University Law Review    1   .   
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 As standards seem to be at varying degrees grounded on international law 
provisions, convergence of production practices with international law could be 
the fi nal outcome of their use in EU measures. Th e use of external norms in EU 
instruments does not just  ‘ export ’  EU regulatory preferences to those economic 
actors which want to enter the EU market, but also fosters transnational legalisa-
tion which, at least judging from the content of the standards, seems to occur in 
line with international law. In a similar manner, as it will be explained in  section 
II.C , using standards developed by the Organisation for Economic Cooperation 
and Development (OECD) in EU regulation subsequently prompts economic 
actors in an entire GVC to comply with them. OECD instruments may require 
all corporations in a GVC to act in compliance with a host of requirements, and 
to exercise due diligence in the domain of human rights, as contemplated by the 
United Nations Guiding Principles on Business and Human Rights (UNGPs). 11  

 Th is chapter conceptualises convergence as the approximation of diff erent 
regulatory regimes, either public or private, international, transnational, EU or 
national. In the forms discussed here, convergence, most oft en, takes place when 
one regime  ‘ fl ows ’  into another and, possibly, into another again. As will be 
discussed, international provisions are brought into private standards, which are 
then incorporated into EU measures. Th e lowest (and arguably most important) 
level of convergence is however that between EU provisions  ‘ in the books ’  and 
the actual behaviour in their context of operation. Th e employment of non-EU 
standards in EU legislation may therefore contribute in bringing about a degree 
of convergence of  production practices at the global stage with provisions of 
international human rights, environmental and labour law. External normative 
material is mobilised both as a  source  of, and as a  vehicle  for, EU-stimulated global 
convergence. From a functionalist perspective, private standards implement 
 international law; corporations exercise implementing and enforcement  functions 
when required to address negative human rights impacts attributable to their 
suppliers. Such functions can thus be mobilised in the public interest. However, 
the actual implementation of both private regimes and OECD standards depends 
on the practice of the companies operationalising them in their operations. Th is 
will ultimately determine empirically the extent of convergence  ‘ on the ground ’ . 

 Th is contribution illustrates a series of dynamics of convergence between 
 various regulatory levels, characterised by a crucial role of EU action. Section II 
depicts two forms of convergence. Th e fi rst concerns convergence between 
 international law and voluntary private standards, where the former fl ows into 
the latter without any direct EU intervention. Th e second form of convergence 
stems from an emerging trend in EU regulation, ie the discipline of transnational 
 business conduct with the employment of voluntary private standards which, as 
seen, are in line with international law obligations. Private standards are used in 
EU measures; in this sense, convergence of private standards into EU measures 

  11    Human Rights Council,  ‘ Guiding Principles ’  (n 1).  
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can be observed. As it will be seen, this may even lead to situations where an exter-
nal standard defi nes the substance of an obligation under EU law. Using voluntary 
standards constitutes a peculiar EU strategy to stimulate convergence in global 
production with international law principles. Th ese measures contribute to foster 
worldwide producers ’  compliance with voluntary standards and, in turn, interna-
tional law obligations in the social and environmental domains. 

 Secondly, this contribution aims to assess the actual implications of a regula-
tory approach aiming at convergence which is heavily reliant on private authority. 
With the assistance of socio-legal scholarship,  section III  aims at appraising the 
potential external eff ects of this approach. It therefore appraises the possible 
convergence of behaviour  ‘ on the ground ’  with the standards, as a result of regimes 
convergence. In particular, it questions whether the extent of convergence which 
could be inferred by assessing the formal content of the standards is matched 
by actual convergence  ‘ on the ground ’ , ie in the context of application. It will be 
shown that it is diffi  cult to hold that, simply because private standards are based on 
social and environmental agreements, an entity complying with voluntary instru-
ments would be in compliance with international provisions. Similarly, requiring 
corporations to exercise due diligence hardly ensures human rights compliance in 
value chains. With a lack of careful measure design, legitimising private regulatory 
competences may instead further privatisation in the regulation of sustainability, 
and lead to the prevalence of private interests over public goals. It shall also not be 
forgotten that private regulation remains a highly normative process which oft en 
generates considerable distributional eff ects, especially from the global South to 
the global North. 12  

 Simultaneously, EU-stimulated global convergence with social and environ-
mental international obligations results in divergence with rules of international 
trade law. Section IV discusses whether private standards in particular may 
come into confl ict with classic tenets of World Trade Organisation (WTO) law, 
and allow the EU to get away with trade restrictions linked to human rights and 
other forms of conditionality that would be rather complex to justify under WTO 
law  –  especially where standards require certifi cation of economic actors in the 
entire value chain. Regardless of whether the EU ’ s use of private standards is part of 
a deliberate regulatory strategy, private actors ’  use to create convergence bypasses 
trade law and its constraints on extraterritorial eff ects. Convergence with social 
and environmental international law in GVCs spurred by the EU and its measures 
therefore occurs at the expense of convergence with other areas such as interna-
tional trade law. In addition, the use of private regimes may limit the margin of 
review that WTO law exercises on EU measures. Section V concludes with some 
methodological refl ections on the study of convergence in GVC regulation.  

  12    See generally      W   Mattli    and    T   B ü the   ,   Th e New Global Rulers:     Th e Privatisation of Regulation in the 
World Economy   ( Princeton University Press ,  2012 ).    
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   II. Using Standards in GVC Regulation  

 Voluntary private standards have emerged globally with the goal of harnessing 
the forces of global production. Private regulatory schemes are established by 
multi-stakeholder and sectoral organisations to certify that products have been 
responsibly produced, that inputs and natural resources have been responsibly 
harvested, or that labour practices and employment conditions are acceptable. 
Th ey are private in so far that neither their establishment nor operation is formally 
connected to public authority, as they emerged from the desire of industry or multi-
stakeholder groups to establish regulatory regimes to address global common 
problems and reputational concerns. 13  Th ey are voluntary in so far, formally, that 
uptake is a free choice of the economic operator seeking certifi cation. Th e prolifer-
ation of voluntary sustainability standards (VSS) 14  has represented an opportunity 
for public actors to harness the regulatory potential of transnational  private  regula-
tors. As private certifi cation schemes in sectors spanning from biofuels to textile, 
from forestry to electronic products, and from agricultural commodities to fi sh-
eries acquired market success and acceptance among consumers and producers 
alike, public regulators especially in the EU have become aware of their potential 
contribution in regulating (global) production. 

 At face value these standards off er a high degree of norms complementarity 
to public rules. 15  VSS are based on international law obligations and, in addi-
tion, oft en require that producers are in compliance with all applicable national 
requirements to obtain certifi cation. For example, VSS in the social domain 
such as the SA8000 Standard and Fairtrade require compliance with at least the 
Core International Labour Organisation (ILO) Conventions and human rights 
treaties. 16  Standards in the domain of sustainable forest exploitation (such as the 
Forestry Stewardship Council, or the Responsible Forestry Initiative) require 
compliance with all applicable treaties, conventions and agreements, including 
the CITES Convention and the Convention on Biological Diversity  –  as well as 
all nationally-applicable provisions. 17  By laying down management standards 
operationalising such requirements, they ingrain compliance within the opera-
tions of the economic actors adopting the standard. International obligations 

  13          T   Bartley   ,  ‘  Institutional Emergence in an Era of Globalisation: Th e Rise of Transnational Private 
Regulation of Labor and Environmental Conditions  ’  ( 2007 )  113      American Journal of Sociology    297, 299   .   
  14          A   Marx    and    J   Wouters   ,  ‘  Competition and Cooperation in the Market of Voluntary Sustainability 
Standards  ’   in     P   Delimatsis    (ed),   Th e Law, Economics and Politics of International Standardisation   
( Cambridge University Press ,  2015 )  215 – 48   .   
  15          F   Cafaggi   ,  ‘  New Foundations of Transnational Private Regulation  ’  ( 2011 )  38     J ournal of Law and 
Society    20, 39 – 40   .   
  16    See, eg, Social Accountability 8000 International Standard by Social Accountability International, 
June 2014, available at   www.sa-intl.org/_data/global/fi les/SA8000Standard2014(3).pdf  .  
  17    For the Forestry Stewardship Council, see: International Generic Indicators, FSC-STD-60-004, 
available at   https://fsc.org/en/document-center/documents/335  .  
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thus converge into voluntary standards, which then transform them into readily 
 applicable provisions for economic operators. 

 From a functional perspective, and in the eyes of regulators, VSS thus off er 
producers specifi c tools to act in line with international (and national) law 
provisions. VSS are capable of implementing otherwise general provisions of inter-
national law, which become directly applicable for entities normally not considered 
as subjects of international law. By relying on third-party auditing, standards also 
exercise monitoring and enforcement functions, especially in contexts where 
ratifi cation and implementation are lagging behind, or enforcement is weak. As 
the next section will illustrate, EU regulatory practice has, on occasion, led to the 
formal recognition of these schemes, or has allowed companies to employ them to 
implement specifi c EU measures or demonstrate compliance with sustainability-
related requirements. Regulatory eff ects are thus exercised via a combination of 
requirements established by EU authorities, as well as external normative material 
in the form of voluntary standards. 

 Th e voluntary standards mobilised by the EU are not just private; non-
mandatory standards established by international organisations such as the OECD 
have also been  ‘ used ’  on occasion. 18  Th e OECD has been one of the fi rst multilat-
eral fora for the transnational regulation of business conduct with the elaboration 
of voluntary standards for members to employ in regulating businesses established 
in their territories. Th e fi rst edition of the OECD Guidelines for Multinational 
Enterprises dates back to 1976, with several notable revisions, the last one taking 
place in 2011. More recently, implementing Guidance Documents attempt to 
operationalise the more general content of the Guidelines to specifi c contexts 
or sectors. Th ey also bring the OECD Guidelines in line with the concept of 
human rights due diligence (HRDD) as elaborated in the United Nations Guiding 
Principles on Business and Human Rights (UNGPs). 19  

 Th e UNGPs are the leading international instrument in the area of  ‘ business 
and human rights ’ . Th ey establish and articulate the boundaries of a moral respon-
sibility of corporations to avoid, prevent and remedy negative human rights impact. 
Such a responsibility is to be operationalised by corporations through human rights 
due diligence procedures (ie internal management processes) aiming at identify-
ing and remedying negative human rights impact connected to corporate activities 
and their GVCs. Also OECD standards therefore heavily rely on private actors to 
achieve their goals. For example, the OECD Guidance on confl ict minerals opera-
tionalises broader principles of the corporate responsibility to engage in HRDD 
via corporate management standards and processes. 20  EU measures regulating 
responsible corporate conduct therefore make use of voluntary standards which, 

  18    See generally       E   Partiti   ,  ‘  Orchestration as a Form of Public Action: Th e EU Engagement with 
Voluntary Sustainability Standards  ’  ( 2019 )  25      European Law Journal    94   .   
  19    Human Rights Council,  ‘ Guiding Principles ’  (n 1).  
  20        OECD  ,   OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from 
Confl ict-Aff ected and High-Risk Areas:     Th ird Edition   (  Paris  ,  OECD Publishing ,  2016 ) .   
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also in the cases where international  public  standards are contemplated, are closely 
contingent on private actors and private rule-makers for their operationalisation. 

   A. EU ’ s Employment of Voluntary Public and Private 
Standards  

 Th e  ‘ business case ’  for employing external standards in EU measures stems from 
two diff erent sets of legal and policy considerations. On the one hand, the EU is 
under the obligation to support the implementation of both the OECD Guidelines 
and their sectoral instruments, 21  and the UNGPs. 22  Such support ought to entail 
taking mandatory measures requiring business to comply with the Guidelines 
and the UNGPs, in addition to soft er forms of support such as awareness-raising. 
It should not be forgotten that these instruments entail no direct obligations for 
corporations under international law, apart from possessing a strong  ‘ moral ’  
character fostering adoption. Public standards thus spillover  ‘ top-down ’  from the 
international to the EU stage, to be then spread out globally via their incorporation 
in EU measures. On the other hand, the use of VSS is the outcome of an increas-
ingly visible deliberate policy preference from EU institutions, however coherent, 
for employment and support of private initiatives and market-based instruments 
of regulation. To varying degrees, such standards have emerged  ‘ bottom-up ’ ; EU 
action then crystallises and diff uses their regulatory claim in GVCs. 23  

 From an initial phase, where VSS became the object of attention from the 
perspective of internal market regulation, the EU approach towards private stand-
ards evolved in a piecemeal fashion. Areas such as organic food products have 
been the object of early direct harmonisation to ensure the credibility of private 
organic claims and to protect consumers. 24  A more hands-off  approach was 
however preferred, which anyway acknowledged an important regulatory posi-
tion for private standards. In two Commission Communications on Fairtrade 25  
and in the Communication on best practice guidelines for voluntary certifi cation 
schemes for agricultural products and foodstuff s, 26  the Commission recognised 

  21    See       E   Partiti    and    S   Van der Velde   ,  ‘  Curbing Supply-Chain Human Rights Violations through Trade 
and Due Diligence. Possible WTO Concerns Raised by the EU Confl ict Minerals Regulation  ’  ( 2017 )  51   
   Journal of World Trade    1043, 1064 – 65   .   
  22    United Nations. Offi  ce of the High Commissioner on Human Rights,  ‘ Frequently asked Questions 
about the Guiding Principles on Business and Human Rights ’  HR/PUB/14/3 (2014).  
  23          D   Casey    and    C   Scott   ,  ‘  Th e Crystallisation of Regulatory Norms  ’  ( 2011 )  38      Journal of Law and 
Society    76   .   
  24    Council Regulation (EC) No 834/2007 of 28 June 2007 on organic production and labelling of 
organic products [2007] OJ L189/1.  
  25    Commission Communication,  ‘ Contributing to sustainable development: Th e role of Fair Trade 
and non-governmental trade-related sustainability assurance schemes ’  COM(2009)215 fi nal; See also 
Commission Communication COM(1999) 619 fi nal on  ‘ fair trade ’ .  
  26    See Commission Communication,  ‘ EU best practice guidelines for voluntary certifi cation schemes 
for agricultural products and foodstuff  ’  (2010) OJ C 341/04.  
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goal alignment between public and certain private measures. Th is would occur 
where private schemes ensure food health and safety, provide products which 
conform to societal demand for certain characteristics, and inform consumers 
about hidden product features. 27  While these measures and policy documents 
were taken within the domain of the internal market, and focused on the potential 
positive eff ects standards could bring about to EU consumers, recent EU practice 
has enlarged its focus. Private standards have acquired a strong  ‘ external ’  dimen-
sion as EU institutions began noticing their potential in contributing also to EU 
external action goals, especially in the framework of trade and market access, and 
called for more systematic support and mobilisation to pursue EU goals. 

 In a 2017 Resolution, the European Parliament urged the Commission to put 
GVCs at the centre of EU trade policy. It called for clear rules and responsibili-
ties both for regulating actors and companies. 28  In line with the EU ’ s obligations 
connected to the OECD Guidelines and the UNGPs discussed above, the Parliament 
called on the Commission to develop mandatory value chain human rights due 
diligence legislation. Th e Resolution also asks the Commission to further promote 
the uptake of sectoral OECD Guidelines, possibly in EU legislation along the lines 
of the 2017 Confl ict Minerals Regulation. 29  Deference to an international standard 
and its adoption at the EU level 30  becomes thus a distinct modality for regulating 
GVCs. Th e Parliament also expressed its support for a  ‘ smart mix ’  of regulation and 
voluntary corporate action in GVC regulation which, according to the Parliament, 
has yielded positive results in the past. 31  For this reason, parallel to a request for 
public intervention, the Parliament stresses the need for a more prominent role 
for private-sector engagement and private initiatives. In particular, the Parliament 
welcomes the  ‘ many promising initiatives taken by the private sector such as codes 
of conduct, labelling, self-assessment and social audits ’ . 32  

 As  section III  will further illustrate, the position of the Parliament may sound a 
bit naive, in particular as it appears to gloss over the considerable diff erences exist-
ing between schemes, 33  as well as more structural criticism of private regulatory 
regimes in the domain of sustainability. 34  Standardisation in any domain is far from 
being the exclusive preserve of dry technocratic deliberation. It is instead a highly 
politicised battle for prevalence of certain private interests over others, which 

  27    See  ibid .  
  28    European Parliament Resolution of 12 September 2017 on the impact of international trade and 
the EU ’ s trade policies on global value chains (2016/2301(INI)).  
  29    Regulation (EU) 2017/821 laying down supply chain due diligence obligations for Union import-
ers of tin, tantalum and tungsten, their ores, and gold originating from confl ict-aff ected and high-risk 
areas (Confl ict Minerals Regulation) [2017] OJ L130/1, Art 4(b).  
  30    See E Fahey in the Introduction to this volume.  
  31    European Parliament Resolution (n 28) at 11.  
  32    European Parliament Resolution (n 28) at 11.  
  33          S   Mena    and    C   Palazzo   ,  ‘  Input and Output Legitimacy of Multi-Stakeholder Initiatives  ’  ( 2012 )  22   
   Business Ethics Quarterly    527   .   
  34    See generally      T   Bartley   ,   Rules without Rights. Land, Labor, and Private Authority in the Global 
Economy   ( Oxford University Press ,  2018 ) .   
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end up generating deep distributional eff ects between producers, and between 
consumers and producers. 35  Th e outcome is not improved by limited venues for 
weak-interests representation in transnational global governance, especially in its 
private confi gurations. 36  And even when formal structures for deliberation are 
contemplated, for example in the more sophisticated multi-stakeholder initiatives, 
traditional power dynamics in value chains, oft en dominated by powerful Western 
retailers, are refl ected in standard-setting and standard-governance. 37  

 Th e Parliament ’ s position is however consistent with the stance of the 
Commission in its 2015  ‘ Trade for all ’  agenda, where high social and environ-
mental standards were put at the core of EU trade policy. Th ere, the Commission 
committed to support the implementation of the UNGPs and OECD instruments, 
as well as promoting  ‘ fair and ethical trade schemes ’ . 38  While this approach to 
private standards seems narrower both in focus (ie limited to fair trade schemes 
only) and in approach (confi ned to awareness-raising and information campaigns 
among consumers), the Parliament encourages broader and across-the-board 
inclusion of non-EU standards in regulation of value chains.  

   B. Private Standards in EU GVC Measures: VSS  

 Interestingly, the presence of private standards in EU measures regulating value 
chains predates both the 2015  ‘ Trade for all ’  agenda and the 2017 Parliament 
Resolution on value chains. A number of measures described in this section 
and in  section II.C  aim at disciplining value chains in combination with volun-
tary standards  –  both private and public  –  along the lines of a legally structured 
form of the  ‘ smart-mix ’  advocated by the Parliament. Measures regulating GVCs 
have the following in common: that, either through EU economic actors or 
through voluntary standards, regulatory eff ects are pushed to the upstream tiers 
of the value chains. In other words, through the economic incentives off ered by 
marketing in the EU or dealing with EU traders and importers, several actors 
at diff erent tiers in GVCs are required to comply with EU-recognised rules 
established in non-EU voluntary standards. Generally, such standards refer to 
internationally agreed-upon normative material in the domain of human rights, 
environment and labour. Diff erent from the formal and systematic mandate to 
defi ne direct product  characteristics casted upon technical standard-setters, 39  EU 
 regulators ’  use of private standards in the domain of sustainability remains  ad hoc , 

  35    Mattli and B ü the (n 12).  
  36          RB   Stewart   ,  ‘  Remedying Disregard in Global Regulatory Governance: Accountability, Participation, 
and Responsiveness  ’  ( 2014 )  108      American Journal of International Law    211   .   
  37         P   Paiement   ,   Transnational Sustainability Laws   ( Cambridge University Press ,  2017 ) .   
  38    European Commission,  ‘ Trade for All ’  (n 6) 24.  
  39          H   Schepel   ,  ‘  Th e New Approach to the New Approach: Th e Juridifi cation of Harmonised Standards 
in EU Law  ’  ( 2013 )  12      Maastricht Journal of European and Comparative Law    521   .   
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ie varying from measure to measure and limited to certain sectors, and escaping 
the  traditional legal  categories of  delegation of regulatory competences to private 
actors. 40  Regardless of a relative legal informality in their use, private standards 
play an important role in EU legislation by operationalising requirements defi ning 
sustainable  production and, simultaneously, monitoring compliance within and 
outside the EU. 

 Th e 2009 Renewable Energy Directive (RED) 41  was the fi rst measure incorpo-
rating VSS in EU regulation in view of disciplining the biofuel value chain. Among 
other obligations, the RED establishes greenhouse gas emission and other general 
sustainability meta-requirements for biofuels and their inputs in order to account 
for the Member States ’  renewable energy targets and qualify for fi nancial support. 42  
Th e Commission is empowered to recognise national or international public and 
private standards for the measurements of emissions and the implementation of 
sustainability requirements set up by the Directive. Producers can then use these 
standards to demonstrate compliance. 43  Th e possibility of recognition has spurred 
voluntary standards to converge with EU sustainability requirements in the RED. 
At the same time, since other requirements in the schemes  –  for example other 
environmental and social requirements originating in international law, where 
present  –  are not set out in the Directive, the use of private regimes brings in 
internationally agreed upon criteria into an EU measure, which then spreads them 
outside the EU. 

 Th e Commission has so far recognised 16 schemes, among which private 
standards such as the Round Table on Responsible Soy (RTRS), 44  the International 
Sustainability and Carbon Certifi cation System, 45  and also producer associa-
tion schemes such as 2BSv. 46  While some of these schemes were established by 
producer organisations in the EU with the aim of meeting the requirements of 
the RED and are less demanding, 47  other standards also provide for additional 
compliance with internationally applicable obligations such as a number of ILO 

  40    For delegation criteria see    Case C-9/56    Meroni v High Authority   [ 1958 ]  ECR I-0135  .   
  41    RED (n 9).  
  42    RED (n 9), Art 17.1.  
  43    RED (n 9), Art 18.4.  
  44       Commission Implementing Decision 2011/440/EU of 19 July 2011 on the recognition of the 
 ‘ Round Table on Responsible Soy EU RED ’  scheme for demonstrating compliance with the sustain-
ability criteria under Directives 2009/28/EC and 2009/30/EC of the European Parliament and of the 
Council  [ 2011 ]  OJ L190/83  .   
  45       Commission Implementing Decision 2011/438/EU of 19 July 2011 on the recognition of the 
 ‘ International Sustainability and Carbon Certifi cation ’  scheme for demonstrating compliance with the 
sustainability criteria under Directives 2009/28/EC and 2009/30/EC of the European Parliament and of 
the Council  [ 2011 ]  OJ L190/79  .   
  46    Commission Implementing Decision 2011/437/EU of 19 July 2011 on the recognition of the 
 ‘ Biomass Biofuels Sustainability voluntary scheme ’  for demonstrating compliance with the sustain-
ability criteria under Directives 2009/28/EC and 2009/30/EC of the European Parliament and of the 
Council [2011] OJ L190/77.  
  47          S   Ponte    and    C   Daugbjerg   ,  ‘  Biofuel Sustainability and the Formation of Transnational Hybrid 
Governance  ’  ( 2015 )  24      Environmental Politics    96   .   
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conventions and biodiversity provisions originating from the Convention on 
Biological Diversity. 48  Recognised biofuel sustainability schemes, albeit at vary-
ing extent, may require chain of custody certifi cation. Th is approach requires all 
entities in a GVC to be certifi ed under a private standard which, it should be kept 
in mind, is in line with the EU requirements. 49  For example, this is the case of 
the RTRS. RTRS-certifi ed economic operators are allowed to sell soy, soy-based 
biomass, biofuels or bio-liquids as RTRS compliant. Any economic operator in the 
supply chain making RTRS claims about the output they supply must possess a 
chain of custody certifi cate. 50  Th erefore, an end-user that delivers RTRS-certifi ed 
products to the market can only make such claim if each and every step in its value 
chain has a valid RTRS certifi cate in line with the RED requirements spelled out in 
the relevant standards  ‘ RTRS EU RED Compliance Requirements for the Supply 
Chain ’  and  ‘ RTRS Chain of Custody Standard ’ . 51  Th e chain of custody approach of 
private standards therefore has the further eff ect of magnifying the global reach of 
EU provisions on biofuels sustainability, and spreading them upstream in GVCs 
outside the EU. 

 Th e Public Procurement Directive 52  represents another measure stimulating 
the employment of private standards and, as a result, convergence with inter-
nationally agreed upon instruments in the social and environmental domains. 
Diff erent from the RED, here are contracting authorities covered by the scope 
of the Directive that are off ered the possibility to use private standards in the 
context of responsible procurement. In contracting products that are  ‘ sustainable ’  
or  ‘ green ’ , contracting authorities at the EU and national level can simply require 
that contracting products are  ‘ sustainable ’ . Th ey can select a private standard, or 
equivalent forms of certifi cation, to defi ne such a product characteristic. In this 
way, private standards serve as a technical reference for the identifi cation and 
description of all relevant sustainability-related features of the products or services 
a public body is contracting. 53  In other words, what is  ‘ sustainable ’  is left  to the 
standard to defi ne. 

 Since non-EU normative material comes to defi ne the substance of a general 
obligation spelled out under EU (or national) law, this form of use of private 
regimes highlights the convergence of private regimes into EU law. At the same 

  48    See, eg, RTRS Standard for Responsible Soy Production Version 3.1.  
  49    Th is may also entail, as it is oft en the case, that an original pre-existing standard adjusted its 
requirements to be in line with the RED baseline requisites.  
  50    See RTRS Chain of Custody Standard Version 2.2, Section VII. General Chain of Custody System 
Requirements for the Supply Chain, Section 1.1.1. Available at   www.responsiblesoy.org/wpdm-package/
rtrs-chain-of-custody-standard-pdf/?lang=en  .  
  51    RTRS EU RED System Description V2.4, p 2 – 3.  
  52    Directive 2014/24/EU of 26 February 2014 on public procurement [2014] OJ L94/65, Art 42, 43 
and Annex VII.  
  53          MA   Corvaglia   ,  ‘  Public Procurement and Private Standards: Ensuring Sustainability under the 
WTO Agreement of Government Procurement  ’  ( 2016 )  19      Journal of International Economic Law   
 607, 613   .   
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time, outside-EU convergence is also possible. Given the potential of public 
procurement in steering the practices of producers 54  in combination with the 
employment of private standards, the practice of contracting authorities creates 
the potential for an increased convergence of production practices towards a more 
sustainable approach, in line with the international obligations incorporated into 
the standard. Remarkable outside-EU regulatory eff ects are generated for busi-
nesses desiring to qualify to the vast EU procurement market. In addition, the 
employment by contracting authority of private schemes with a chain-of-custody 
approach stimulates compliance with sustainability requirements in value chains. 

 Another measure working in tandem with private regulatory authority is 
the Forest Law Enforcement, Governance and Trade (FLEGT) regime. Th e EU 
Timber Regulation in particular aims at ensuring that imported timber  products 
are harvested in compliance with all applicable national and international 
obligations. 55  Private standards in the domain of forestry certifi cation such as 
PEFC (the Program for the Endorsement of Forestry Certifi cation) and the FSC 
(the Forestry Stewardship Council) play an important part in ensuring the func-
tioning of the regime. Traders placing imported timber on the EU market must 
exercise due diligence in verifying lawfulness of timber products. 56  In doing so, 
they may employ systems designed by EU-recognised monitoring organisations 
which routinely use third-party private standards in the risk assessment, ie as 
evidence of a low risk of non-compliance. 57  FSC, for example, requires compliance 
also with all international treaties related to protected areas, endangered species, 
including their habitats and potential habitats, and with CITES (Convention on 
International Trade in Endangered Species of Wild Fauna and Flora) Permits. In 
addition, compliance is mandated also with the ILO Declaration on Fundamental 
Principles and Rights at Work (1998) based on the eight ILO Core Labour 
Conventions. 58  

 Th e Directive on the Annual Financial Statements, Consolidated Financial 
Statements and Related Reports of Certain Types of Undertaking 59  imposes an 

  54    See generally      B   Sj å fj ell    and    A   Wiesbrock    (eds),   Sustainable Public Procurement under EU Law. New 
Perspective on the State as Stakeholder   ( Cambridge University Press ,  2016 ) .   
  55    Regulation (EU) No 995/2010 of 11 May 2009 laying down the obligations of operators who place 
timber and timber products on the market [2009] OJ L295/13.  
  56     Ibid , Art 6.  
  57    For Bureau Veritas, see   www.en.bureauveritas.cn/home/news/latest-news/cer+article+eutr+an
d+bureau+veritas+solution+for+trading+tracking?presentationtemplate=bv_master_v2/news_full_
story_presentation_did_you_know_v2  . For SGS, see   www.sgs.com/~/media/Global/Documents/
Brochures/SGS%20CBE%20EUTR%20Due%20Diligence%20Guidebook%20LR%20A4%20EN%20
16%2009  .  
  58    See FSC Principles and Criteria and in particular Forest management requirements for Controlled 
Wood certifi cation, available at   https://fsc.org/en/document-center/documents/73  .  
  59       Directive 2013/34/EU of the European Parliament and the Council of 26 June 2013 on the annual 
fi nancial statements, consolidated fi nancial statements and related reports of certain types of undertak-
ings  [ 2013 ]  OJ L182/13   , Art 19a, as amended by Directive 2014/95/EU of the European Parliament and 
the Council of 22 October 2014 amending Directive 2013/34/EU as regards disclosure of non-fi nancial 
and diversity information by certain large undertakings and groups.  
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obligation on large corporations to report on the development, performance, 
 position and impact of their economic activities relating to environmental, social 
and employee issues, respect for human rights, anti-corruption and bribery. Several 
types of private standards are permitted to be employed for this purpose, including 
reporting initiatives such as the United Nations Global Compact and ISO 26000, 
the International Organisation for Standardisation ’ s (ISO) fi rst sustainability/
responsibility standard. While these standards do not contemplate certifi cation, 
and the Global Compact has been criticised in particular for a lack of real  ‘ teeth ’ , 
a common feature is their connection to internationally-recognised human rights 
obligations, international labour rights as protected through ILO provisions, and 
principles of international environmental law such as a precautionary approach to 
environmental risks and the polluter-pays principle.  

   C. Public Standards in EU and Member States ’  Measures: 
OECD Guidelines and Human Rights Due Diligence  

 EU regulation of GVCs does not just unfold through the employment of private 
standards. Also, public standards for responsibility may be incorporated in 
public measures. Th is section will focus on standards centred on human rights 
due  diligence (HRDD) in light of its implication for GVC regulation. A global 
regulatory preference for HRDD has emerged since the adoption of the UNGPs. 
HRDD is an ongoing and holistic attempt to ensure companies incorporate respect 
for human rights within the heart of their operations; it also represents a moral 
expectation of all corporations. 60  Corporations have to operationalise specifi c 
information-gathering strategies in order to have a comprehensive overview of 
actual and potential negative human rights impacts connected to their opera-
tions. Th ese strategies also allow them to devise approaches to end, remedy, and 
communicate about these negative impacts. 61  Th ese include impacts caused by a 
corporation alone, in combination with, and through another, business or non-
business entity. Only through the implementation of HRDD, are corporations in 
the position to  ‘ know and show ’  that there are no human rights impacts connected 
to their activities. 62  

 Remarkably, HRDD responsibilities of corporations extend also to those 
 negative impacts that can be directly connected to them, their products and opera-
tions, even if they did not directly contribute to, but that are instead directly linked 
to their products and business activities. 63  To this extent, transnational businesses 

  60    United Nations,  ‘ Frequently Asked Questions ’  (n 22) 9 – 10.  
  61    Human Rights Council,  ‘ Guiding Principles ’  (n 1) Principles 16 and 17.  
  62          JG   Ruggie   ,  ‘  Global Governance and  “ New Governance Th eory ” : Lessons from Business and 
Human Rights  ’  ( 2014 )  20      Global Governance    5   .   
  63    Human Rights Council,  ‘ Guiding Principles ’  (n 1) Principle 13.  
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have to ensure that their suppliers and, on occasion, also the suppliers of their 
suppliers, fully respect all human rights obligations. If this is not the case, through 
the use of economic and non-economic leverage, corporations should prompt 
their lower-tier suppliers to comply with human rights  –  ultimately by discon-
tinuing commercial relations. Under HRDD, corporations are thus required to 
act as GVC regulators, gathering information about their suppliers, designing 
strategies for their monitoring, and enforcing sanctions through disengagement if 
necessary. 64  

 Th e emergence of EU legislation that makes HRDD mandatory for EU-based 
corporations will prompt businesses to establish internal procedures that, among 
other goals, ensure that their trading partners and in particular their suppliers 
respect human rights. As seen above, there are two main standards adopted by 
international organisations on corporate responsibility, the UNGPs and the OECD 
Guidelines. From the OECD Guidelines, a number of sectoral Guidance docu-
ments have been draft ed which refer to, and incorporate, HRDD aspects as spelled 
out in the UNGPs. Such standards can then be incorporated in EU measures as 
it occurs with the Confl ict Minerals Regulation. HRDD obligations imposed on 
economic actors such as EU minerals importers (or, perhaps in the future, EU 
textile manufacturers, 65  and importers of agricultural commodities impacting on 
deforestation 66 ) have a strong potential to pursue public objectives in GVCs under 
the pressure of downstream economic entities. As legislations making HRDD 
mandatory has been approved in France, the UK and the Netherlands, 67  it is likely 
to be a matter of time before the EU implements its international obligation to 
support the adoption of the UNGPs and HRDD. 68  

 Th e Confl ict Minerals Regulation sets up a comprehensive supply chain due 
diligence system for EU importers of certain ores and minerals oft en associ-
ated with the fi nancing of armed confl ict and extensive human rights violations 
in Central African countries. Such importers have to implement a model supply 
chain policy 69  aligned to the OECD Due Diligence Guidance. In the context of 

  64    For further conceptualisation on this regulatory function of corporations see:       GA   Sarfaty   ,  ‘  Shining 
Light on Global Supply Chains  ’  ( 2015 )  56      Harvard International Law Journal    419   .   
  65    European Parliament Motion for a Resolution on the EU fl agship initiative on the garment sector. 
27 April 2017, A8-0080/2017.  
  66    Ecofys, Milieu and COWI,  ‘ Feasibility Study on Options to Step up EU Action Against 
Deforestation ’ . Final Report (Study fi nanced by the European Commission, 2018) 20, available at   http://
ec.europa.eu/environment/forests/pdf/feasibility_study_deforestation_kh0418199enn_main_report.
pdf  .  
  67    Loi n °  2017-399 du 27 mars 2017 relative au devoir de vigilance des soci é t é s m è res et des entre-
prises donneuses d ’ ordre; Modern Slavery Act 2015 c. 30, Section 54; Wet Zorgplicht Kinderarbeid, 
vergaderjaar 2016 – 2017, 34 506.  
  68    On the possible presence of an obligation to implement mandatory due diligence legislation, see 
UN Committee on Economic, Social and Cultural Rights (CESCR), General comment No 24 (2017) 
on State obligations under the International Covenant on Economic, Social and Cultural Rights in the 
context of business activities, 10 August 2017, E/C.12/GC/2.  
  69    Confl ict Minerals Regulation (n 29) Art 4(b).  
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their risk-management obligation  –  and in line with the concept of HRDD in the 
UNGPs  –  importers have to identify whether minerals may originate from confl ict-
aff ected and high-risk areas and, if so, must adopt measures which may include 
the suspension of trading or disengagement with a supplier. 70  Trading in confl ict-
minerals is condemned by a United Nation Security Council Resolution, which 
also called upon the exercise of due diligence by all economic actors involved in 
their trade. 71  In a way, the OECD Due Diligence Guidance serves as a tool for 
corporations to ensure implementation of the UN Security Council Resolution on 
confl ict minerals. 

 Th e OECD Guidance was incorporated by reference in the EU Regulation, 
while stipulating the importers ’  traceability obligations, explicitly requires 
additional documentation to be provided in case minerals originate from confl ict-
aff ected and high-risk areas. 72  Th e burden for compliance is therefore not limited 
to EU economic operators, and other entities in a mineral ’ s value chain have 
to comply with additional requirements. In order to trade with EU importers 
and allow them to comply with their traceability obligations, upstream compa-
nies from confl ict-aff ected areas must comply with the OECD Guiding Note for 
Upstream Companies Risk Assessment. Th is instrument requires the implementa-
tion of detailed procedures aff ecting daily business operations on the ground and 
ensuring that minerals connected to human rights violation are not traded into 
the EU market. Due to the pressure from EU importers, non-EU producers and 
traders several tiers away from the EU market are thus prompted to act in line 
with international standards from the OECD which, ultimately, implement the 
UN Security Council Resolution. Regardless of the fact that the EU Regulation 
does not formally address non-EU economic actors, the resulting eff ect is a likely 
on-the-ground convergence of behaviour (i.e the eradication of trade in confl ict-
minerals) with the standard. Reliance on a non-EU voluntary standard is therefore 
essential in meeting the objective the Regulation.   

   III. Is there Convergence on the Ground ?   

 EU Member States ’  reliance on external normative material does not necessar-
ily generate proliferation and divergence of regulatory outcomes according to the 
substantive nature of the standard employed. To employ international standards 
for business conduct such as those draft ed by international organisations like the 
OECD ensures convergence between EU and international provisions. Private 
regimes are grounded on international law obligations. In establishing criteria 
to determine, for example, what practices constitute responsible exploitation of 

  70    Confl ict Minerals Regulation (n 29) Art 5(1).  
  71    Security Council of the United Nations, Resolution 1952(2010) S/RES/1952(2010).  
  72    Confl ict Minerals Regulation (n 29) Art 4(f)(v).  
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forestry resources, 73  acceptable workplace conditions, 74  or sustainable fi shery 
management, 75  these schemes routinely refer to international environmental law 
obligations, human rights treaties, and to ILO instruments and conventions. 76  
From a functionalist perspective, private standards in the domain of sustainability 
have the eff ect of providing implementation, and even interpretation, to interna-
tional social and environmental obligations, their monitoring and enforcement. 

 All these standards, to varying degrees, share a potential to result in an increased 
alignment of production practices in line with the broad principle of international 
obligations on which they are based, and to which implementation they contribute. 
In order to understand the actual impact on the ground requires, however, a more 
careful appraisal. However tempting a functionalist approach may be in discussing 
divergence and convergence, 77  it remains exposed to the risk of missing crucial 
dynamics especially in the presence of multiple actors involved in rule-setting 
and implementation, and in multi-level constructs such as the transnational legal 
space. In the fi rst place, not all standards share the same proximity to international 
legal obligations: schemes established by industry organisations, for example, have 
been observed to be more relaxed than schemes established by multi-stakeholder 
organisations. 78  Most importantly, however, it must be acknowledged that the 
normative material contained in the standards, even where used by EU authori-
ties, interacts with the behaviour of other actors, a number of legal requirements 
and specifi c conditions  ‘ on the ground ’  which fi lter and impact on the application 
and eff ectiveness of the standard. Th ey may therefore contribute substantially to 
the eff ective presence of convergence. 

 In the fi rst place, and perhaps more obviously, third party auditing operates 
under the doubtful assumption that auditors are capable of operating indepen-
dently from the business entities which pay for their services. In spite of its almost 
structural employment in several diff erent contexts, third party auditing puts 
an undue emphasis on auditors ’  actual technical capacity to identify cases of 
non-compliance. 79  It should not be forgotten that some of the brands whose 
subcontractors ’  production site was located at the Rana Plaza complex held 
valid Business Social Compliance Initiative and SA8000 certifi cations providing 

  73    See, among the many the schemes established by the Forestry Stewardship Council, the Programme 
for the Endorsement of Forestry Certifi cation and the Sustainable Forestry Initiative.  
  74    Among which Social Accountability ’ s SA8000 standard (n 16) is the most popular.  
  75    See the Marine Stewardship Council,  
  76    For an exhaustive empirical appraisal, see       O   Perez    and    O   Stegmann   ,  ‘  Transnational Networked 
Constitutionalism  ’  ( 2018 )  45      Journal of Law and Society      S135   .   
  77    For a discussion of functionalism in comparative law, see       F   Chirico    and    P   Larouche   ,  ‘  Conceptual 
Divergence, Functionalism, and the Economics of Convergence  ’   in     S   Prechal    and    B   van Roermund    (eds), 
  Th e Coherence of EU Law:     Th e Search for Unity in Divergent Concepts   ( Oxford University Press ,  2008 )  .   
  78          A   Kalfagianni    and    P   Pattberg   ,  ‘  Participation and Inclusiveness in Private Rule-Setting Organisation: 
Does it Matter for Eff ectiveness ?   ’  ( 2013 )  26      Innovation    213   .   
  79         RM   Locke   ,   Th e Promise and Perils of Private Power:     Promoting Labour Standards in a Global 
Economy   ( Cambridge University Press ,  2013 ) .  In particular, on the risks of auditing, see       RM   Locke   , 
   M   Amengual    and    A   Mangla   ,  ‘  Virtue Out of Necessity ?  Compliance, Commitment, and the Improvement 
of Labor Conditions in Global Supply chains  ’  ( 2009 )  37      Politics and Society    319   .   
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 assurance that the factory complied with adequate standards concerning worker 
safety. Th e standards in question did not include requirements for building safety. 80  
In addition, auditors have been extremely creative in certifying compliance with 
all ILO requirements, including freedom of association, also in countries such as 
China or Vietnam where free trade unions are not allowed. 81  An additional layer 
of actors, ie those entrusted with monitoring compliance with the standards, is 
therefore capable of glossing over whether actual convergence occurs accord-
ing to the context in question. Th e presence of certifi cation may signal apparent 
convergence of behaviour with standards in compliance with ILO requirements 
(including those for worker safety) where, in fact, this does not occur. 

 Secondly, from a more constructivist perspective, private standards do not 
operate in a vacuum, but they are exposed to numerous interactions and infl u-
ences from diff erent factors in their context of operation which reconfi gure the 
extent of convergence. National legal requirements, political contexts, and even 
sourcing practices of retailers deeply infl uence the operation of private regimes. 
Standards may simply be incapable of aff ecting labour and land-management 
practices strictly controlled by State actors, for example when they claim to guar-
antee land tenure rights to indigenous communities. 82  Authoritarian States may 
suppress and make invisible confl icts connected to production or resource exploi-
tation which would otherwise impede certifi cation. Th e lack of strong civil society 
movements in the country of operations may fail to counterbalance corporations ’  
frequent minimalistic understanding of compliance with a standard. 83  All these 
factors are crucial in determining the actual degree of convergence in the context 
of application of a standard, but can be easily glossed over in the presence of certi-
fi cation stating that a given producer, factory or product is fully compliant with the 
requirements of the scheme. 

 It is quite disappointing that the European Parliament Resolution discussed 
above accepts private standards as positive  per se , without urging for, or support-
ing, rigorous public benchmarking of labelling schemes and private standards 
in their diff erent contexts of application, or measures establishing the fi nancial 
independence of social auditors from the entities they certify. In addition, EU 
measures recognising private schemes contain very limited requirements for the 
selection of which private standard to employ, in spite of their diff erences in terms 
of stringency, governance structure and association to the industry. 84  Clear criteria 
for employment, encompassing both substantive and procedural requirements of 
the schemes, as well as close verifi cation of compliance by EU institutions will be 

  80    See Clean Clothes Campaign,  ‘ BSCI 10th Anniversary Shame over Rana Plaza ’ ,   https://clean-
clothes.org/news/2013/06/25/bsci-10th-anniversary-shame-over-rana-plaza  .  
  81          P   Paiement   ,  ‘  Jurisgenerative Role of Auditors in Transnational Labour Governance  ’  ( 2019 )  13   
   Regulation and Governance    280   .   
  82          T   Bartley   ,  ‘  Transnational Governance as the Layering of Rules: Intersections of Public and Private 
Standards  ’  ( 2011 )  12      Th eoretical Inquiries in Law    517   .   
  83    See generally Bartley (n 34).  
  84    Partiti (n 18) in particular at 112 – 15.  
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required in order to fully exploit the potential of private regimes. Arguably this 
shows that EU institutions are not fully aware of the ramifi cations on the ground 
of private regimes, and seem satisfi ed with a potentially shallow operationalisation 
of their requirements. Th is could be explained by the urgent need to address trans-
national phenomena even at the cost of adopting sub-optimal solutions. 

 Similarly as with voluntary standards, also the external eff ects of EU measures 
incorporating public standards such as the OECD Guidelines may be diffi  cult to 
predict  ‘ on the ground ’ . Th is is largely due to the open-ended character of HRDD, 
arguably the transnational regulatory approach of choice in mitigating the nega-
tive impacts of globalisation, and incorporated in the OECD Guidelines. As with 
private standards, the extent of global convergence closely depends on the actual 
practice of businesses and a number of contextual issues. In this case, corporation-
specifi c HRDD strategies  –  especially those addressing their suppliers  –  will be key 
in determining the extent of compliance with human rights obligation upstream 
the value chain. HRDD has been criticised both for its substantive breadth (apply-
ing to  all  human rights) and for its somewhat hortatory character. 85  Th e UNGPs 
themselves acknowledge that corporations may prioritise on which human rights 
impact to focus their eff orts, for example on the most severe ones, or those with 
the highest likelihood of occurrence. While EU and Member State measures 
may stimulate compliance with HRDD, the actual convergence of human rights 
practices outside the EU will depend on how corporations will structure their 
management processes and internal governance according to company-specifi c 
priorities, contexts, and even internal understanding of HRDD. 

 Preliminary empirical appraisals seem to point towards considerable variety 
of approaches, in particular of stringency, in operationalising due diligence. 86  In 
addition, monitoring the quality of HRDD processes, appraising their eff ective-
ness, and ultimately exposing cases of insuffi  cient due diligence, depend on the 
monitoring eff orts of civil society and, in particular, non-governmental organisa-
tions. A key problem with HRDD is that it pushes away from public regulators 
important competencies concerning the regulation of upstream entities in value 
chains, and conceals them into corporate processes basically inaccessible to the 
public. Th e success of the incorporation of HRDD in EU regulation will require 
very clear guidance about what actions shall be taken by corporations in specifi c 
circumstances, monitoring tools to ensure that such actions are in fact taken, as 
well as enforcement mechanisms. 

 While the use of diff erent forms of private authority is indispensable if the EU 
is to exercise infl uence and generate convergence on production practices outside 
the EU territory, the reliance on private standards and corporations ’  due diligence 

  85          S   Deva    and    D   Bilchitz   ,  ‘  Th e Human Rights Obligations of Business: A Critical Framework for the 
Future  ’   in     S   Deva    and    D   Bilchitz    (eds),   Human Rights Obligations of Business:     Beyond the Corporate 
Responsibility to Respect ?    ( Cambridge University Press ,  2013 )  .   
  86          K   Salcito    and    M   Wielga   ,  ‘  What does Human Rights Due Diligence for Business Relationships 
Really Look Like on the Ground ?   ’  ( 2018 )  3      Business and Human Right Journal    113   .   
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systems remains complicated in light of the lack of eff ective mechanisms that can 
support, steer and ensure proper implementation in their context of application. 
Th e necessity to use  private  forms of monitoring and enforcement, the natural 
interaction of private regimes with other legitimate regimes and practices, as 
well as the large degree of freedom enjoyed by corporations in structuring and 
operationalising their due diligence, does not just weaken the extent of conver-
gence, but also exposes normative questions about the eff ective trustworthiness 
of private regimes in the pursuit of public goals in association with public meas-
ures. In particular, given the impact on various sets of interests determined by 
private action, it is essential that mechanisms for ensuring that the interests of 
those aff ected are established, especially where public authority makes direct and 
explicit use of private forms of rule-making. 87   

   IV. Divergence with International Trade Obligations  

 An analysis of EU measures which, ultimately, have the ability to aff ect and even 
determine market access must also encompass the dimension of international 
trade law. In the end, such measures must be in compliance with the WTO tenets 
of non-discrimination and unnecessary trade-restrictiveness. However, the use of 
private authority makes the appraisal more complex. Th e emergence and prolif-
eration of private regulatory regimes in the domain of sustainability can also be 
seen as a response to State inaction. For example, the emergence of forest certi-
fi cation was linked to the inability of the international community to come up 
with a regime against trade in illegal timber. 88  Such inaction is also connected to 
the constraints of international trade law, in particular stemming from WTO law, 
which have been traditionally perceived as limiting the tools available to public 
authority to aff ect actors located extraterritorially and the regulation of processes 
and production methods (PPMs). 89  

 Particularly in social and environmental matters, multilateral solutions are the 
most appropriate venue and should be sought in good faith by WTO Members 
before proceeding with establishing unilateral trade-restrictive measures. 90  In 
spite of common misunderstandings, PPM-based measures are not prohib-
ited  per se  under WTO law. 91  In particular, origin-neutral PPMs (ie that do not 

  87          E   Partiti   ,  ‘  Trust in Global Governance. Ensuring Trustworthiness of Transnational Private 
Regulators  ’  ( 2020 )  52      NYU Journal of International Law and Politics    415   .   
  88          E   Meidinger   ,  ‘  Th e Administrative Law of Global Private-Public Regulation. Th e Case of Forestry  ’  
( 2006 )  17      European Journal of International Law    50 – 51   .   
  89         L   Ankersmit   ,   Green Trade and Fair Trade in and with the EU. Process-Based Measures within the EU 
Legal Order   ( Cambridge University Press ,  2017 ) .   
  90    United States  –  Import Prohibition of Certain Shrimp and Shrimp Products (US  –  Shrimp), WT/
DS58/AB/R, adopted 12 October 1998.  
  91         J   Potts   ,   Th e Legality of PPMs under the GATT. Challenges and Opportunities for Sustainable Trade 
Policy    *Winnipeg, Manitoba, International Institute for Sustainable Development ,  2008 )  3  .   
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discriminate on the basis of the territory of origin of products) should not be 
problematic. However, the regulation of social and environmental requirements 
taking the form of PPMs may structurally generate detrimental impacts for certain 
producers, for example from developing countries. It must therefore be carefully 
designed in order to avoid breaches of the non-discrimination principle. 92  Also 
directly monitoring compliance with EU requirements may not always be possi-
ble, nor permissible in foreign jurisdictions, to EU entities. Convergence in global 
production via voluntary standards as stimulated by the EU thus enters into a 
collision course with international trade rules. 

 Private standards regulating social and environmental issues have, since 
their early days, been criticised by developing countries for their trade restric-
tiveness and their detrimental eff ect on the competitiveness of their producers. 93  
Among other criticisms, food quality and safety standards have been routinely 
debated by WTO Members since 2005 within the Sanitary and Phytosanitary 
Measures Committee. 94  Private standards addressing environmental concerns 
have been steadily on the agenda of the Committee on Trade and Environment 
since 2007. Developing countries repeatedly voiced a number of concerns relat-
ing to the standards ’  excessive stringency in pursuing legitimate objectives, and 
especially concerning the limited compliance capacity with respect to the complex 
and burdensome requirements frequently incorporated in the standards. 95  In any 
event, it has been argued extensively elsewhere that private standards in the social 
and environmental domain may fall under the discipline of the Technical Barriers 
to Trade (TBT) Agreement, and may under some circumstances considered to be 
compliant with its criteria. 96  

 Th e association of private standards to public authority however greatly 
enhances the fi ctitious voluntary character of schemes that are already basically 
mandatory to enter into certain markets due to the preferences of consumers 
and retailers. 97  Especially when coupled with chain-of-custody requirements, 
public use of private standards may result in a  de facto  ban, or at the very least 
in detrimental treatment, for products that do not fall under the defi nition of 

  92    See the General Agreement on Tariff s and Trade (GATT) Arts I:1 and III:4.  
  93    Among the many:       SW   Chang   ,  ‘  GATTing a Green Trade Barrier. Eco-Labelling and the WTO 
Agreement on Technical Barriers to Trade  ’  ( 1997 )  31      Journal of World Trade    137    ;       M   Joshi   ,  ‘  Are 
Eco-Labels Consistent with World Trade Organisation Agreements ?   ’  ( 2004 )  38      Journal of World Trade   
 69    ;       R   Bonsi   ,    AL   Hammet    and    B   Smith   ,  ‘  Eco-Labels and International Trade: Problems and Solutions  ’  
( 2008 )  42      Journal of World Trade    407   .   
  94    Committee on Sanitary and Phytosanitary Measures. Summary of the meeting held on 29 – 30 June 
2005. Note by the Secretariat, 24 January 2007. G/SPS/R/37.  
  95          SR   Gandhi   ,  ‘  Regulating the Use of Voluntary Environmental Standards within the World 
Trade Organisation Legal Regime: Making a Case for Developing Countries  ’  ( 2005 )  39      Journal of World 
Trade    855   .   
  96    For exhaustive discussion see       E   Partiti   ,  ‘   What Use is an Unloaded Gun ?   Th e Substantive Discipline 
of the WTO TBT Code of Good Practice and its Application to Private Standards Pursuing Public 
Objectives  ’  ( 2017 )  20      Journal of International Economic Law    829   .   
  97          J   Wouters    and    D   Geraets   ,  ‘  Private Food Standards and the World Trade Organisation: Some Legal 
Considerations  ’  ( 2012 )  11      World Trade Review    479   .   
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 ‘ sustainable ’  or  ‘ ethical ’  as identifi ed by the combination of private and public 
requirements. Th is is indeed the purpose of the measure itself. However, long-
lasting WTO debates have failed to settle whether  ‘ green ’  and  ‘ brown ’  products are 
 ‘ like products ’ , 98  as well as the precise margins for Members to lawfully regulate 
processes and production methods. 99  Th is lack of clarity notwithstanding, it may 
occur that social and environmental criteria end up favouring domestic producers 
in compliance with stricter social and environmental standards. Th is is inherent in 
the nature of standard-setting and, generally, private rule-making. Power dynam-
ics in standard-setting, oft en dominated by Western players, in turn, exacerbate 
concerns for interest representation of developing countries and small producers, 
thereby further impacting negatively on their competitive advantage. Using private 
regimes can therefore be a tool to strategically level the playing fi eld, and impose 
regulatory burdens that will aff ect non-EU producers more than they aff ect EU 
ones. Convergence is thus forced on actors not seeking it, and even actively resist-
ing it. 100  

 Furthermore, EU measures which simply permit the employment of private 
standards without their formal recognition, or that encourage by varying degrees 
their use, escape classic categories for attribution of private conduct under public 
international law 101  and their transposition to WTO law. 102  It is therefore diffi  cult 
to establish State responsibility for negative eff ects on trade stemming from  private  
authority. Granted, WTO Members are under an obligation under Art 4 of the 
TBT Agreement to discipline standards in line with the substantive and proce-
dural principles contained in the TBT Code of Good Practice for the Preparation, 
Adoption and Application of Standards. Th e relevance of procedural and substan-
tive requirements for standards, including international standards as provided in 
a TBT Committee Decision, 103  has been asserted in a relatively recent Appellate 
Body ruling on tuna certifi cation. 104  However, such an obligation to support 
procedural and substantive best practices is merely phrased along the lines of a 
 ‘ best eff ort ’  obligation with respect to non-governmental standards established in 
Members ’  territory. 

  98          DP   Stewart   ,  ‘  First WTO Judicial Review of Climate Change Subsidies Issues  ’  ( 2013 )  107      American 
Journal of International Law    875   .   
  99    See generally,      CR   Conrad   ,   Processes and Production Methods (PPMs) in WTO Law:     Interfacing 
Trade and Social Goals   ( Cambridge University Press ,  2011 ) .   
  100    See E Fahey, in the Introduction to this volume.  
  101    Draft  Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries. 
Yearbook of the International Law Commission, 2001, vol II, Part Two, in particular Arts 4, 5, 8 and 11.  
  102    Panel Report,  Japan  –  Measures Aff ecting Consumers Photographic Film and Paper (Japan  –  Film)  
WT/DS44/R, adopted 31 March 1998, para 10.56.  
  103    TBT Committee Decision on Principles for the Development of International Standards, Guides 
and Recommendation with Relation to Arts 2, 5, and Annex 3 to the Agreement, in WTO document 
G/TBT/1/Rev 10, Decisions and Recommendations adopted by the WTO Committee on Technical 
Barriers to Trade since Jan 1, 1995, June 9, 2011, 46 – 48.  
  104    Appellate Body Report,  United States  –  Measures Concerning the Importation, Marketing and Sale 
of Tuna Products (US  –  Tuna II)  WT/DS381/AB/R, adopted 16 May 2012.  
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 Members are also under an obligation not to take measures which have the 
eff ect of, directly or indirectly, requiring or encouraging such standardising bodies 
to act in a manner inconsistent with WTO principles  –  but the extent of this poten-
tially far reaching obligation has never been clarifi ed, nor tested in WTO dispute 
settlement. In fact EU practice shows that the employment and recognition of 
private regimes takes place under a minimalistic appraisal of both procedural 
and substantive requirements provided under the TBT Agreement. 105  Th e use of 
highly normative private regimes in public regulation may then bring large chunks 
of these measures, ie the entire private component, outside WTO review especially 
in the presence of legal informality in the recognition process. As a consequence, 
the venues for multilateral dispute resolutions are further limited. 

 Finally, also international organisations ’  standards may generate concerns 
under WTO law. On the one hand, the elaboration of international standards and 
guidelines covering responsible business conduct by the OECD and the UN testify 
to the allocation of social and environmental regulation away from the WTO 
towards institutions that, in the context of fragmentation of international law, are 
arguably better placed to do so. On the other hand, it should not be discounted 
that both the OECD Guidelines and the UNGPs embrace management practices 
and discretionary business conduct in delivering regulatory outcomes, a strategy 
that in itself refl ects the regulatory preference of corporations and that may put 
an undue burden of compliance on their suppliers. Similarly as with the use of 
private standards, the mobilisation of corporations in GVC regulation will be very 
diffi  cult to square with international rules of attribution and thus ensure WTO 
review of EU measures aff ecting trade. 106  In addition, while OECD standard-
setting is increasingly open to non-OECD Members, the growing adoption rate of 
OECD Guidance documents and their value chain regulatory eff ects will have an 
impact on economic actors from countries which did not, or only very limitedly, 
contribute to their elaboration and draft ing  –  thereby enhancing possible trade 
restrictiveness and discriminatory character.  

   V. Conclusion  

 Consistent with its role as  ‘ normative power ’ , 107  the EU is increasingly occupied 
with GVCs regulation to ensure responsible corporate conduct. Because of Treaty 
provisions defi ning a normative role for the EU in global governance and the 
frequent  ‘ altruistic purposes ’  characterising the EU as a benign hegemonic actor 

  105    Partiti (n 18) 105 – 106.  
  106    Th is does not mean, however, that the HRDD is  per se  inconsistent with WTO law. See       E   Partiti   , 
 ‘  Regulating Trade in Forest-Risk Commodities  ’  ( 2020 )  54      Journal of World Trade    forthcoming   .   
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on the global stage, 108  this activity is likely to continue, and perhaps even increase, 
in the near future. In light of legal and practical complexities in regulating global 
production, GVC discipline has taken experimental forms jointly performed by 
public authority and non-mandatory private and public standards. Frequently, 
transnational corporations are casted upon regulatory competences. In this frame-
work, the eff ects of measures impacting on non-EU producers or the behaviour of 
other businesses  –  either directly, or indirectly through private  standards  –  repre-
sent an instance of EU-led global convergence of production practices with human 
rights and other international obligations. In GVC  regulation, the EU plays the 
role of a convergence actor of production practices and human rights. It does so 
though the use of voluntary private and public standards incorporating interna-
tional law obligations. Yet, the global convergence on the ground is more diffi  cult. 
While these measures, at face value, are aligned to international obligations, or 
themselves adopt and implement international  obligations as in the case of HRDD, 
the extent of actual convergence may diff er, and be more elusive to determine. In 
addition, convergence with international obligations in the social and environ-
mental domain may occur at the expense of international obligations in the area 
of trade. 

 It is tempting to adopt a functionalist characterisation of transnational private 
regulation and private authority to justify their use in public measures. However, 
by focusing on  functions , such an approach conceals diff erences among function-
ally-similar regimes and their actual eff ects. Crucial blind spots of functionalism 
include the actual performance of voluntary schemes, their distributional eff ects, 
and the actual practice of corporations implementing HRDD. At least in regulatory 
matters, interactions between diff erent normative materials (EU-private stand-
ards based on international law/ EU-OECD Guidelines and UNGPs) may seem 
to prompt convergence of production practices globally. However, only moving 
beyond functionalism allows us to get a more nuanced picture of extent and eff ects 
of public use of private standards, and to evaluate whether convergence is super-
fi cial, apparent or non-existent altogether. An analysis of global convergence in 
production practices stimulated by EU action cannot thus be disassociated from 
sociological, socio-legal and empirical appraisals inquiring into the  praxis  and 
motives of many co-regulating actors. Th is endeavour would also permit the 
generation of badly-needed insights on the eff ectiveness of the combination of 
public and private regimes  –  especially where public authority explicitly relies on 
private authority and private actors in bringing about global convergence.   

  108    Bradford (n 10) 37.  




