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CHAPTER I 

INTRODUCTION 
 

 

“I want my friends to join with me to make this definite and certain, for there is 

no trust in this country that today is robbing the farmers of the great West and 

Northwest of more millions of their hard-earned money than this so-called Big 

Four beef trust of Chicago.”1 

 

1. BUYER POWER AND ANTITRUST2 IN HISTORICAL 

PERSPECTIVE 

1.1. THE BEEF TRUST OF CHICAGO 

In the aftermath of its Civil War (1861-1865), the US economy experienced a period of 

resurgence and transformation. Demand was growing. Important technological inventions were 

implemented in production.3 Transportation costs were falling. These important trends enabled 

economies of scale in production, resulting in industrial concentration in a number of sectors of 

the economy. Powerful companies such as Standard Oil and American Tobacco appeared. These 

companies thrived on efficiency of production and innovation, offering low consumer prices. At 

the same time, many of these companies came to be despised by the small-scale producers they 

were about to displace. Close cooperation among the big companies in these industries, usually 

taking place via the legal vehicle of the “trust”, made their economic position even stronger. The 

                                                             
1 Statement of Richard Bland, Congress Representative of Missouri between 1873 and 1899. Statement 

made before Congress in the context of discussion of the Sherman Act. Mr. Bland introduced an 

amendment to the draft Sherman Act, specifically aiming to curb the power of the Chicago Meatpackers. 

US Congressional Record 21(5), 4099 as seen in GD Libecap, ‘The Rise of the Chicago Packers and the 

Origins of Meat Inspection and Antitrust’ (1992) 30(2) Economic Inquiry, 242, 257-258. 
2 Antitrust law is the term used for competition law in the US. In EU competition law, the Commission uses 

“antitrust” to refer to Articles 101 and 102. In this thesis, the term “antitrust provisions” will be used to 

refer to Arts. 101 and 102 TFEU. 
3 This paragraph is based on Libecap (n 1), esp. pages 255-260. See also TW Hazlett, "The Legislative 

History of the Sherman Act Re-Examined" (1992) 30(2) Economic Inquiry 30 and CR Taylor, ‘Buyer Power 

Litigation in Agriculture: Pickett V. Tyson Fresh Meats, Inc.’ (2008) 53(2) Antitrust Bulletin, 455. 
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aggressive trading practices and fear about the growing power of these companies resulted in a 

significant outcry against these “trusts”, as they came to be called. This resulted in the adoption 

of the Sherman Act in 1890.  

Technological innovation, economies of scale in production, and low transportation costs 

transformed the production and consumption of meat.4 The invention of refrigeration 

revolutionized meat production; it allowed the introduction of new products – dressed beef and 

frozen meat. Refrigerated train cars allowed for an expansion of the selling market, including 

export, and created incentives for centralizing production of slaughtered beef. Centralization of 

production created economies of scale and scope (such as use of by-products). These economies 

and efficiencies of production enabled low selling prices and put pressure on the competing 

traditional slaughterhouses. Beef production slowly became concentrated in the hands of four 

large companies that came to be referred to collectively as the Chicago Meatpackers, or also “the 

Beef Trust”.5 

Not everyone was happy with the success of the Chicago Meatpackers.6  Less efficient 

competitors were among the obvious discontents. The cost advantages of dressed beef could not 

be matched by the small, traditional slaughterhouses. As consumer prices for beef fell, the small 

slaughterhouses struggled to survive. When rumors spread that some of the cattle imported for 

slaughter was infected, these disgruntled competitors seized these speculations as a reasonable 

explanation for the price advantage of the Chicago Meatpackers.7 The industry association of 

local slaughterhouses, the Butcher’s National Protective Association, asserted that the Chicago 

Meatpackers purchased sick cattle at a low cost and this enabled them sell for an unfairly low 

price. The Association lobbied for Meat Inspection laws in order to protect the public from 

“unwholesome beef” and themselves – from unfair competition. 

Surprisingly, discontent was also strong among cattle farmers supplying the Chicago packers 

with animals for slaughter.8 Firstly, cattle farmers were in general concerned about the growing 

power of the Chicago Meatpackers.9 Secondly, although the efficient operation of the packers 

expanded demand for cattle, prices for livestock were falling. Economic research shows that 

falling beef prices were part general deflation in the post-Civil War era, and in particular, a 

general trend of low prices for agricultural products at the time.10 To the cattle ranchers of the 

day, however, this explanation was not obvious. Instead, they suspected that the low prices were 

the result of the increased concentration of purchasing power and the collusive behavior of the 

Chicago meatpackers. Cattle ranchers had good reasons for suspicion. The four big packers 

                                                             
4 This paragraph is based on Libecap (n 1) esp. pages 244 and 246-250. 
5 The companies in question are Armour, Swift, Morris, and Hammond. They – and smaller 

slaughterhouses Cudahy, Schwarzschild and Sulzberger – were practically the only ones to produce 

dressed beef up until 1906. Libecap (n 1) 245. 
6 This paragraph is based on ibid, 246-250. 
7 Libecap explains that speculations about the health of cattle were raised in the context of “turf wars” 

among cattle ranchers from different states. See ibid 250-255. 
8 This paragraph is based on ibid, 247-250. 
9 Libecap points out that the packers had set up a variety of so called pooling arrangements which aimed 

at limiting the number of bargaining parties and thus aimed to increase the power of the purchasers. Ibid, 

249-250. 
10 Ibid, 243 and 248. 
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collaborated through 1901 to put in place a variety of pooling arrangements, input and output 

market sharing agreements, and price fixing schemes. Although modern research considers that 

the collusive behavior of the “Beef Trust” had a small impact on cattle prices in practice, the 

combined action of the four majors was considered an explanation for the deflationary 

tendencies at the time. Politicians representing the Mid-Western states, home to a significant 

proportion of the cattle ranchers, took this matter to heart. These representatives, Mr. Bland 

cited above among them, lobbied persuasively in favor of a federal antitrust law to curb the 

power of the trusts.  According to Libecap, “[t]he principal lobbyists for federal antitrust 

legislation came from Midwest farm groups.”11 

The conflict of interests in the meat industry shared similarities with the developments in other 

industries, shaken by creative destruction. These distinct interests found a common point of 

interest with respect to market power – achieved by means of agreement or combination. The 

growing concern and pressure from these lobby groups resulted in the adoption of a number of 

antitrust laws at the state level and culminated with the adoption of a federal law against trusts 

– the Sherman Act. Gary Libecap sums the creationist story of the Sherman Act as follows: 

 “The concerns of local slaughterhouses, which were being displaced by low-cost dressed 

beef, and of cattle-raisers, who sold their products to the large Chicago packers, were 

echoed across the economy by small businesses, farmers, and other sellers of primary and 

intermediate products, who feared for their competitive positions during a time of 

structural change in the economy. Indeed, congressional debate and hearings over the 

Sherman Act emphasized the protection of small businesses and farmers, who were being 

‘crushed’ by the new industrial combines.”12  

The adoption of the Sherman Act did not necessarily lead to enforcement action against the 

Chicago Meatpackers. In fact, the year following the adoption of the legislation, cattle prices 

started rising and complaints evaporated. However, when the prices started declining again in 

1901, a number of antitrust investigations were launched. Following the antitrust inquiries, one 

of the big packing companies had to be dissolved in 1912. An FTC investigation into monopsony 

charges resulted in a decree requiring “divestiture of ownership in stockyards, terminal 

railways, and cold storage facilities.”13 Enforcement of the Sherman Act, however, was not 

enough. Sector-specific regulation of the meat industry was introduced. A Federal Trade 

Commission report on the meatpacking industry resulted in The Packers and Stockyards Act of 

1921.14 The P&S Act was introduced with the goal “to assure fair competition and fair trade 

practices, to safeguard farmers and ranchers...to protect consumers...and to protect members of 

the livestock, meat, and poultry industries from unfair, deceptive, unjustly discriminatory and 

monopolistic practices...” 15 This law is valid until today and it is enforced by the Grain 

                                                             
11 Ibid, 259. 
12 Ibid, 259. 
13 Ibid, 260 referring to the case U.S. v Louis Swift et al, 188 Fed Rep. 1002. 
14 ‘Packers and Stockyards Act’ < https://en.wikipedia.org/wiki/Packers_and_Stockyards_Act > accessed 

16 Oct 2015. 
15 US Department of Agriculture (USDA), ‘Packers and Stockyards Program (P&SP)’  < 

http://www.gipsa.usda.gov/psp/psp.aspx> accessed 16 Oct 2015. 

https://en.wikipedia.org/wiki/Packers_and_Stockyards_Act
http://www.gipsa.usda.gov/psp/psp.aspx


Chapter I 

4 
 

Inspection, Packers and Stockyards Administration – an agency within the U.S. Department of 

Agriculture.16 

1.2. THE CHAIN STORE QUESTION 

The chain store was a disruptive innovation, which put in question the distribution practices for 

consumer goods. Until that time, consumers got access to goods mainly in two ways: 1) by 

shopping via catalogue (or ordering and home delivery, which was also done for groceries) or 2) 

shopping at small, specialized stores.17 A number of technological innovations made the 

existence of the modern supermarket possible (e.g. the turnstile introduced by Piggly Wiggly, the 

ability to mark every item in the store with a price)18. The chain store format was more 

profitable than that of an independent store. The rise of chain stores (supermarkets, drug stores 

and department stores) disrupted the traditional model for the distribution of consumer goods. 

The chains became powerful to such an extent that the manufacturers complained about unfair 

trading practices. At the same time, small shop owners were also lobbying the government for 

protection.  

Producers and independent shopkeepers found a common enemy in the face of the chains. Both 

producers and independents had an interest in abolishing the discounts to the chains. However, 

resale price maintenance had been declared a per se infringement of the antitrust laws in 1911 

in the Dr. Miles judgment,19 in which the Supreme Court confirmed that a scheme of contracts 

which ensured price maintenance was a form of price fixing. The reason why Dr. Miles, a 

manufacturer of medicines, wanted to put the scheme in place was allegedly because of the 

practices of department stores which would offer the company’s products at reduced prices and 

thus endanger sales at other outlets.20 Resale price maintenance schemes were thus both in the 

interest of the manufacturers and in the interest of the independent shop owners, who feared 

the competition from large chain stores. 

A way around the RPM prohibition was found at the state level twenty years later. Beginning in 

1933 in California, the first “fair trade” law was passed. 21 These laws basically made resale price 

                                                             
16 USDA < http://www.gipsa.usda.gov/default.aspx > accessed 16 Oct 2015. 
17 On the history of chain stores in the US, see GM Lebhar, Chain Stores in America 1859-1950 (New York: 

Chain Store Publishing Corporation, 1952). See also biographical note on Clarence Saunders, credited with 

popularizing self-service supermarkets through his Piggly Wiggly chain. Tennessee Encyclopedia 

<https://tennesseeencyclopedia.net/entry.php?rec=1173 > accessed 16 Oct 2015. 
18 See Wikipedia entry on Piggly Wiggly < https://en.wikipedia.org/wiki/Piggly_Wiggly#cite_note-

Modern_Marvels-5> accessed 16 Oct 2015. 
19 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911). 
20 As described at p. 220 of the judgment Dr. Miles’ alleged “injury resulted "from the fact that the majority 

of retail druggists as a rule cannot, or believe that they cannot, realize sufficient profits" by the sale of the 

medicines "at the cut-prices announced by the cut-rate and department stores," and therefore are 

"unwilling to, and do not keep" the medicines "in stock," or, "if kept in stock, do not urge or favor sales 

thereof, but endeavor to foist off some similar remedy or substitute, and from the fact that in the public 

mind an article advertised or announced at 'cut' or 'reduced' price from the established price suffers loss 

of reputation and becomes of inferior value and demand." See Dr. Miles Medical Co. v. John D. Park & Sons 

Co., 220 U.S. 373 (1911), Page 220 U. S. 375. 
21 Encyclopaedia Britannica Online Academic Edition.,  s.v. ‘Fair-Trade Law’. 

http://www.gipsa.usda.gov/default.aspx
https://tennesseeencyclopedia.net/entry.php?rec=1173
https://en.wikipedia.org/wiki/Piggly_Wiggly#cite_note-Modern_Marvels-5
https://en.wikipedia.org/wiki/Piggly_Wiggly#cite_note-Modern_Marvels-5
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maintenance obligatory because of the non-signers’ clause.22 The clause meant that whenever a 

manufacturer agreed with its distributors on prices, these prices became binding on all the other 

distributors, regardless of whether they had signed a contract or not. More and more states 

started introducing such rules, until their number reached 44.23 At that point, an exception was 

introduced to the Sherman Act. The exception was the Miller-Tydings Amendment to the 

Sherman Act and this amendment ensured that price maintenance schemes would not be found 

in breach of the antitrust laws.24  

Also during the Great Depression, another legislative tool was introduced to prevent abuses of 

buyer power. It was once again the ability of large buyers to obtain discounts on purchases and 

thus disadvantage smaller rivals also led to the creation of the Robinson-Patman Act in 1936.25 

The act prohibits price discrimination and it is the only antitrust law in which buyers specifically 

are mentioned. Between 1932 and 1972, the FTC issued more than one thousand cease-and-

desist orders in cases of third-degree price discrimination on the basis of the Robinson-Patman 

Act. 26  The significance of the Act has changed in recent times. In the Brooke Group judgment 

from 1993, the US Supreme Court ruled that the Robinson-Patman Act should be interpreted in 

harmony with the antitrust rules.27 According to the FTC, the Court’s judgment means the Act 

should be read as prohibiting price discrimination only insofar as there is a threat to the 

competitive process and not where the practice is procompetitive.28  

The fair trade laws mentioned above were successively abolished due to changes in trading 

conditions and attitudes, with the last fair trade laws being repealed by an Act of Congress 

in1975.29 The Robinson-Patman Act remains part of the antitrust laws in the US though its 

                                                             
22 Ibid. 
23 Ibid. 
24 Ibid. 
25 D Clark, ‘The Robinson-Patman Act: General Principles, Commission Proceedings, and Selected Issues’ 

(Speech beforeThe Ambit Group Retail Channel Conference for the Computer Industry held in the Red 

Lion Inn, San Jose, California on 7 June 1995) <http://www.ftc.gov/es/public-

statements/1995/06/robinson-patman-act-general-principles-commission-proceedings-and-selected > 
26 BJ Ruffle, ‘Buyer Countervailing Power: A Survey of the Theory and Experimental Evidence’ in H-T 

Normann and J Hinloopen (eds), Experiments and Competition Policy (Cambridge University Press 2009), 

161. 
27 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., [1993] 509 U.S. 209. 
28 Statement by the FTC to 1998 OECD, ‘Buying Power of Multiproduct Retailers’,  

(http://www.oecd.org/competition/abuse/2379299.pdf, 1998), 232. The FTC submitted that: “Although 

the origins of the Robinson-Patman Act thus are rooted in concerns about buyer power, its prohibitions 

are nevertheless constrained by the more general prohibitions of the U.S. antitrust laws. Indeed, the 

Supreme Court has held on several occasions that the [Robinson-Patman] Act must be interpreted 

consistently with the broader policies of the antitrust laws. In Brooke Group Ltd. v. Brown & Williamson 

Tobacco Corp., the Court stated that the "Act condemns price discrimination only to the extent that it 

threatens to injure competition. Congress did not intend to outlaw price differences that result from or 

further the forces of competition." Liability falls principally on the seller for granting such concessions; 

only one provision imposes liability on the buyer.” 
29 Encyclopaedia Britannica Online Academic Edition. (Encyclopædia Britannica Online, s. v. "fair-trade 

law", accessed December 30, 2015,http://www.britannica.com/topic/fair-trade-law.) 

http://www.ftc.gov/es/public-statements/1995/06/robinson-patman-act-general-principles-commission-proceedings-and-selected
http://www.ftc.gov/es/public-statements/1995/06/robinson-patman-act-general-principles-commission-proceedings-and-selected
http://www.britannica.com/topic/fair-trade-law
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continued existence has been widely criticized. 30 By the end of the 1970s, it seems that the issue 

of large supermarkets had disappeared from the antitrust agenda. 

1.3. THE ALDER LITIGATION 

Despite the quieting down at the grocery sector front, buyer power issues themselves did not 

disappear from the US antitrust field. In fact, they have been resurfacing in various contexts. 

However, the thinking about buyer power has changed somewhat. An illustration of the change 

in thinking on buyer power is found in the highly publicized “alder litigation” of the 2000s. It 

concerned claims that a big sawmill (Weyerhaeuser) had used its power as a buyer to 

monopsonize the purchase of alder lumber with the goal of depressing the price for it later on. 

The case is one of the few buyer power cases that have made it to the U.S. Supreme Court in 

recent years. It therefore gives an indication of the Supreme Court’s approach to buyer power.  

The case concerned purchasing of lumber in the Pacific North-West in the US by sawmills. The 

production of lumber, and specifically of alder lumber, is concentrated in this region of the US. 

Weyerhaeuser is a multinational company producing lumber products. According to its website, 

it is one of the “largest private owners of timberland”.31 Weyerhaeuser entered the market in 

1980 by means of an acquisition of a lumber company.32 Plaintiff Ross-Simmons is an 

independent (in the sense of not being part of a larger company) local company started by 

owner Ross Simmons in 1962.33 Ross Simmons claimed that Weyerhaeuser had put in place a 

complex scheme for the purchase of alder logs to the effect that the price of alder would rise and 

become unaffordable for other purchasers.34 Consequently, the market for this input would be 

monopsonized and competitors would be out of business. 

Two different stories competed in the course of litigation.35 Weyerhaeuser was a big company 

and had made a variety of investments in improving the productivity of its sawmills, including 

adopting state-of-the-art technology. It was, without a doubt, more efficient at processing 

sawlogs than its competitors. It argued that it simply needed more logs. The counsel of Ross-

Simmons, on the other hand, presented detailed evidence of a variety of dubious market 

                                                             
30 Its repeal was suggested by the Antitrust Modernization Commission. See Antitrust Modernization 

Commission (2007), Report and Recommendations 

<http://govinfo.library.unt.edu/amc/report_recommendation/amc_final_report.pdf>, 311–332. However, 

others, for instance the American Antitrust Institute, have suggested that it is worth re-invigorating its 

enforcement specifically in cases involving buyer power. According to the American Antitrust Institute it 

is worth pursuing pro-competitive cases under the Robinson-Patman Act. See American Antitrust 

Institute, The Next Antitrust Agenda: the American Antitrust Institute's Transition Report on Competition 

Policy to the 44th President of the United States, Chapter 3 ‘The New Kid on the Block: Buyer Power’ at 

129. 
31 See the Weyerhaeuser company website < http://www.weyerhaeuser.com/ >. 
32 Weyerhaeuser Company v. Ross-Simmons Hardwood Lumber Co., 127 S.CT. 1069 (2007) (315). 
33 Ibid, (315). 
34 ME Haglund, ‘Weyerhaeuser's Aftermath: Increased Vulnerability of Resource-Based Input Markets to 

Monopsony’ (2008) 53(2) Antitrust Bulletin, 411. Mr. Haglund represented plaintiff Ross Simmons in the 

Weyerhaeuser case. 
35 The Weyerhaeuser case is discussed in depth in Chapter 7. 

http://www.weyerhaeuser.com/
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practices, indicative of aggressive purchasing by Weyerhaeuser. These included hostile 

takeovers, exclusivity arrangements and exclusionary bidding.36 

Essentially, the case concerned claims of predatory behavior by a powerful firm – a classic issue 

in antitrust. Courts and authorities in the US have plenty of experience dealing with such claims. 

What made the case unusual was the fact that the predatory behavior was engaged in by a 

powerful buyer and that the predation was carried out by means of buying, not selling. This was 

the issue that baffled the district court and the court of appeals – how to adapt the existing 

doctrine to the behavior of a buyer? What benchmark to use in determining whether the conduct 

is prohibited or not? 

We should note that in US antitrust law, the methodology for testing predatory pricing by sellers 

is fine-tuned to take into account downstream issues. The relevant factors to be taken into 

account – the difference between costs and final prices, the likelihood of recoupment – are 

established. However, when it comes to the behavior of the demand side, there is no fine-tuned 

application of the methodology. Hence, there is also no agreement on the relevant factors, the 

data to be collected and how the data is to be analyzed. The methodology problem is also linked 

to a normative one – whether the benchmark of consumer welfare, which is considered a 

reasonably good indicator of the procompetitive nature of a practice, should be used in cases 

involving buyer power.  

The district court found for Ross-Simmons and the Court of Appeals confirmed the judgment. 

However, a unanimous Supreme Court reversed. It held that the test for seller-side predatory 

pricing were to apply to predatory buying by powerful buyers. In doing so, the Supreme Court 

placed an emphasis on the impact of the practice downstream.37 No attention was paid to the 

impact of the practice on upstream producers or upstream competitors.  

The decision of the US Supreme Court is perhaps unsurprising given that US antitrust law is said 

to promote consumer welfare. As the judgment in Weyerhaeuser demonstrates, conduct or 

practices engaged in by the demand side are taken into account only insofar as they might have 

an impact downstream, and ultimately on consumer welfare. It seems that, in contrast to the 

history of Sherman Act enforcement, producer welfare and the vigorousness of competition on 

the purchasing market seem to be of marginal considerations today.  

2. THE BUYER POWER ISSUE 

From a contemporary perspective, the history of the Sherman Act is perhaps embarrassing. Most 

antitrust scholars nowadays, on both sides of the Atlantic, would probably regard the lobbying 

that went behind the adoption of the act with disdain. Surely, the antitrust laws are not meant to 

protect inefficient, un-innovative producers at the expense of efficient firms that happen to be 

big. In that sense, one might consider the history of the Sherman Act as an illustration of the 

                                                             
36 Haglund (n 34). 
37 The Court motivated its application of the strict Brooke Group standard as follows: “the predator’s 

bidding on the buy side must have caused the cost of the relevant output to rise above the revenues 

generated in the sale of those outputs. The Supreme Court judgment in Weyerhaeuser is further discussed 

in Chapter 7. 



Chapter I 

8 
 

popular saying “No good deed goes unpunished”. The Meatpackers made Chicago wealthy and 

made meat available to many consumers at an affordable price.38 In that sense, we could say 

they competed on the merits. In our time, competition on the merits is often understood as 

competition that delivers results for consumers, not as competition that protects the private 

interests of certain economic actors while harming the overall interests of society.39 

At the same time, the story of early Sherman Act enforcement is not simply one of protecting 

small and inefficient companies from large and efficient companies. The fact that there was 

lobbying aimed to protect the private interests of farmers and small shopkeepers should not 

blind us to the competition issues at stake in the cases discussed above. These are issues which 

we can recognize as competition issues to this day. In the case of the Chicago Meatpackers, a 

number of collusive arrangements were in place. Even though modern-day research shows that 

these practices were not the main cause for the low purchasing prices at the time, in the absence 

of such findings, we, similarly to the XIXth century cattle-ranchers, would assume that they 

were. Albeit for different reasons, we might similarly condemn the practices as anti-

competitive.40 Thus, despite the flawed reasons for its existence, we might agree that the 

Sherman Act made an important contribution – it recognized that certain agreements and 

conduct leading to a significant accumulation of market power were detrimental to society. 

Similarly, the other examples also have to do with classical antitrust issues related to the misuse 

of economic power. The chain store debate reflected concerns of small shop-owners that 

discounts obtained from suppliers under the pressure of a large buyer would wipe out 

competition downstream. The literature currently refers to such a scenario of worsening 

conditions to smaller customers in the context of buyer power as a “waterbed effect”.41 In 

Weyerhaeuser, the concern was with the ability of a large company to use its deeper pocket to 

monopsonize an input by eliminating competitors for that input. To what extent these claims 

were actually meritorious, we cannot say. What we can confirm is that they are plausible 

scenarios of anti-competitive behavior regardless of the fact that the power was on the side of 

the buyer. 

The cases above concern the power of a company, or a combination of companies, in its activities 

as a purchaser, not as a seller. Buyer power, also called “monopsony power” in certain 

circumstances, refers to the ability of large purchasers (or combinations of purchasers) to 

influence the prices and terms of supply. It is a power exercised toward one’s trading partners, 

as opposed to one’s consumers. This power, of course, can also be leveraged in order to crush 

                                                             
38 BL Pierce, A History of Chicago, Volume III: The Rise of a Modern City, 1871-1893 (University of Chicago 

Press, 2007), Chapter 4: ‘The Economic Empire of Chicago: Livestock and Meat Packing’, 108 – 144.  
39 See e.g. OECD, ‘Policy Roundtable: Competition on the Merits’ (2005) 27 DAF/COMP. 
40 Interestingly, Hazlett notes that cartels were not recognized as obviously undesirable by economists 

back in the day. See Hazlett (n 3) 274. 
41 See e.g. A Majumdar, ‘Waterbed Effects, ‘Gatekeepers’ and Buyer Mergers’ (2006) Working Paper (2006) 

<http://else.econ.ucl.ac.uk/conferences/supermarket/maj.pdf>, 1; P Dobson and R Inderst, ‘The 

Waterbed Effect: Where Buying and Selling Power Come Together’ (2008) 2 Wisconsin Law Review, 331;  

R Inderst and TM Valletti, ‘Buyer Power and the 'Waterbed Effect’ (2011) 59(1) Journal of Industrial 

Economics, 1. 

http://else.econ.ucl.ac.uk/conferences/supermarket/maj.pdf
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competitors. In that sense, the concept of buyer power is quite similar, if not identical, to the 

concept of market power, also known as “monopoly power”. 

When it comes to the exercise of economic power in general, a number of questions arise: is this 

good or bad for society? Should legislators and law enforcers intervene? If so, who is best placed 

to intervene and how? What outcome is sought? There seems to be a consensus in society that 

monopoly power is not to be trusted. From an economic perspective, the concern is that a 

monopolist is likely to overcharge its customers, crush its competitors, and forego 

improvements in quality and innovation.42 From a political perspective, the concern is that a 

monopolist would use its economic power in a political way, thus curtailing the freedoms of 

those with less political power, and bend the political process unfairly in its favor.43 These are 

some of the reasons why antitrust laws exist. When a monopoly cannot be avoided, as in the case 

of natural monopolies, the expectation is that it will be regulated. 

The historical examples reveal that at the time of the birth of the Sherman Act and for a good 

part of the XXth century, the antitrust laws were meant to apply to monopsony power on par 

with monopoly power. However, in contemporary antitrust law enforcement, it seems that 

buyer power is approached rather differently than seller power. Despite the long history of 

buyer power and antitrust, competition authorities today are cautious and skeptical when it 

comes to applying the competition rules to buyer power. We may identify a number of reasons 

why that might be the case: perceptions about the economic impact of buyer power, the 

changing normative orientation of the law, knowledge about buyer power, and the suitability of 

the legal tools available to remedy its exercise. The following sections show that although buyer 

power is on the agenda of EU politicians, it is not necessarily on the enforcement agenda of 

competition authorities. The sections after that will suggest some reasons why that might be the 

case.  

3. THE PROBLEM OF BUYER POWER IN THE EU TODAY 

Buyer power is a topical issue in the EU food sector. The expansion of grocery chain stores and 

their conduct toward their suppliers have become the subject of complaints arriving before 

competition authorities and legislators in virtually all EU Member States. This is evidenced by 

the national investigations of grocery markets and proposals for stricter rules (either 

competition rules or sectoral rules).44 These concerns have resulted in significant pressure for 

action and competition law enforcement. The perception is that there is high concentration of 

power in the food sector and that this power is being abused. Despite the calls for action, little 

antitrust enforcement has taken place. 
                                                             
42 M Motta, Competition Policy : Theory and Practice (1st edn, CUP 2004). 
43 G Amato, Antitrust and the Bounds of Power: The Dilemma of Liberal Democracy in the History of the 

Market (Hart Publishing 1997). 
44 A handy overview of laws specifically introduced to tackle unfair practices in the food supply chain is 

available in College of Europe, European University Institute and Center for European Policy Studies 

(2014) Study on the Legal Framework Covering Business-to-Business Unfair Trading Practices in the 

Retail Supply Chain (Report prepared for the European Commission, DG Internal Market 

DG MARKT/2012/049/E; 26 February 2014) <http://ec.europa.eu/internal_market/retail/docs/140711-

study-utp-legal-framework_en.pdf >.  

http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf
http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf
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As a result of the complaints, the exercise of buyer power in the grocery sector in Europe has 

been on the agenda of competition authorities for over two decades now. The landscape varies, 

but the issues are the same across the different Member States. Powerful supermarket chains 

have been blamed for eliminating smaller competitors, for overcharging the final consumers and 

for abusing their suppliers. Complaints about the growing power of large supermarket chains 

have been voiced mostly by producers, who find their margins dwindling in the context of 

negotiations with the supermarket chains. Larger suppliers have also been worried about the 

increasing use of private label products45 by supermarkets since the use of these products puts 

competitive pressure on national brands and also increases the bargaining power of the 

supermarket. These complaints have been captured by the term “buying power” which is used to 

reflect the upstream power of the large retail chains.  

The section below gives as an example the experience of the UK. The UK story illustrates some of 

the issues in the approach to buyer power in EU Member States. However, this issue is not 

specific to the UK. Beginning in the 1970s, large supermarket chains have been growing in 

Europe and have become the standard retail format, replacing corner shops and independent 

shops. They have been extremely successful in Northern and Western Europe (the Finnish 

market being one of the most concentrated grocery retail markets), and have been growing 

rapidly in the new Member States in Eastern and Central Europe, although their penetration has 

been lesser in Southern EU Member States (Italy and Greece). What the UK experience 

demonstrates is that although there may be serious and empirically well-founded concern with 

certain practices, when it comes to enforcement of the antitrust provisions, authorities remain 

cautious.  

3.1. WHAT IS THE MATTER WITH UK SUPERMARKETS? 

For almost three decades now, the nature of business-to-business relationships in the 

supermarket sector in the UK has been on the radar of UK competition authorities.46 In 1999, the 

Director General of Fair Trading in the UK made a reference to the UK Competition Commission 

(UK CC) to investigate the grocery sector in the UK with a particular attention to the practices of 

“multiple stores” (e.g. supermarkets). The main concerns which motivated this reference were: 

the level of grocery prices in the UK, the division of profits along the supply chain (e.g. 

differences between the “farm-gate” prices of products and the retail prices) and the social 

impact of the transformation in grocery retailing (e.g. the disappearance of stores from many 

town centers as a result of the arrival of big out-of-town box stores).47 In relation to the second 

                                                             
45 A Ezrachi, ‘Unchallenged Market Power? The Tale of Supermarkets, Private Labels, and Competition 

Law’ (2010) 33 (2) World Competition, 257; A Ezrachi and U Bernitz (eds.), Private Labels, Brands and 

Competition Policy: The Changing Landscape of Retail Competition (Oxford University Press 2009); V 

Daskalova, "Private Labels (Own Brands) in the Grocery Sector: Competition Concerns and Treatment in 

Eu Competition Law" (2012) TILEC Discussion Paper No. 2012-002. 
46 A timeline is available at <http://www.theguardian.com/business/2008/feb/15/retail.supermarkets>. 
47 UK Competition Commission, “Supermarkets: A report on the supply of groceries from multiple stores in 

the United Kingdom” (2000), 3. 

http://www.theguardian.com/business/2008/feb/15/retail.supermarkets
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theme, the CC was called upon to study the “relationship between the supermarket operators 

and their suppliers.”48   

Two categories of practices were identified: pricing practices and practices related to the 

relationship with suppliers. With respect to the supplier-related practices, the UK CC reported 

that supermarkets enjoyed a strong position of power which enabled them to impose a variety of 

onerous contract terms on their suppliers: 

“There appeared to us to be a climate of apprehension among many suppliers in their 

relationship with the main parties. We therefore put a list of 52 alleged practices to the 

main parties49 and asked them to tell us which of them they had engaged in during the last 

five years. We found that a majority of these practices were carried out by many of the main 

parties. They included requiring or requesting from some of their suppliers various non-

cost-related payments or discounts, sometimes retrospectively; imposing charges and 

making changes to contractual arrangements without adequate notice; and unreasonably 

transferring risks from the main party to the supplier. We believed that, where the request 

came from a main party with buyer power, it amounted to the same thing as a 

requirement.”50 

The report further concluded that retailers with at least 8 % share of the purchasing market for 

groceries for resale, “have sufficient buyer power that 30 of the practices identified, when 

carried out by any of these companies, adversely affect the competitiveness of some of their 

suppliers and distort competition in the supplier market – and in some cases in the retail market 

– for the supply of groceries.”51 

The conclusion of the UK CC was that even though sometimes these practices would bring about 

benefits, 27 of them would “operate against the public interest”. Despite the seeming gravity of 

the problem, no enforcement of the competition rules was undertaken. Instead, as a remedy for 

the problem, the CC suggested a non-voluntary code of practice with provisions for independent 

dispute resolution. The code of practice was put into place in 2001 and reviewed in 2003.52  

The voluntary code of conduct, however, was not considered successful. When it was reviewed, 

the conclusion reached was that the code was not effective.53 As a result, already in 2006, the 

OFT made another reference for a market investigation to the Commission. This resulted in yet 

                                                             
48 Ibid. 
49 The main parties referred to here are the multiple grocery stores, i.e. the supermarket (chains). 
50 UK Competition Commission, “Supermarkets: A report on the supply of groceries from multiple stores in 

the United Kingdom” (2000), 6. 
51 Ibid, 6. Among the consequences mentioned were negative consequences on the supply side of the 

market: “the result that the suppliers are likely to invest less and spend less on new product development 

and innovation, leading to lower quality and less consumer choice. This is likely to result in fewer new 

entrants to the supplier market than otherwise.” And also consequences for the health of the retail 

market: “Certain of the practices give the major buyers substantial advantages over other smaller 

retailers, whose competitiveness is likely to suffer as a result, again leading to a reduction in consumer 

choice.” See page 7 of the Summary of the Report. 
52 A Seely, Commons Briefing papers, SN03653 (2 August 2012) 

<http://researchbriefings.files.parliament.uk/documents/SN03653/SN03653.pdf > 
53 Ibid. 

http://researchbriefings.files.parliament.uk/documents/SN03653/SN03653.pdf
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another, intensive inquiry. The report of the second grocery market investigation was published 

in April, 2008. Instead of showing improvement following the introduction of the code, the 

report identified even more practices operating against the public interest. It concluded that 

although there was buyer power and although this power could result in an excessive transfer of 

risk to suppliers, it was not to be considered harmful for consumers. The quote below illustrates 

the attitude of the Competition Commission:  

“Grocery retailers’ buyer power is of benefit to consumers since part of the lower supplier 

prices arising from this buyer power will be passed on to consumers in the form of lower 

retail prices. We did not find that the financial viability of food and drink manufacturers 

was under threat as a result of the exercise of buyer power by grocery retailers. However, 

the transfer of excessive risks or unexpected costs by grocery retailers to their suppliers is 

likely to lessen suppliers’ incentives to invest in new capacity, products and production 

processes. We concluded that, if unchecked, these practices would ultimately have a 

detrimental effect on consumers.  

We concluded that the principal manner in which excessive risks or unexpected costs could 

be transferred from grocery retailers to suppliers was through retailers making 

retrospective adjustments to the terms of supply. We also concluded that there were 

circumstances where allocations of risk may be agreed up-front between a retailer and 

supplier, but that the extent of risk transferred to the supplier was excessive. We also have 

concerns regarding the transfer of risk from grocery retailers to suppliers where, as a result, 

the retailer has less incentive to minimize that risk.”54 

 

In light of the findings, the UK Competition Commission proposed to revise the Code of Practice 

and to strengthen its provisions. The code was to be enforced by an independent ombudsman. 

The code entered into force in 2010.55 The decision for an ombudsman, subsequently called 

“code adjudicator”, was finally implemented in the summer of 2013 with The Grocery Code 

Adjudicator Act 2013.56 

It should be evident that the public inquiries into possible misuses of power by the 

supermarkets have absorbed significant resources. Solutions have been proposed and tried. The 

latest solution – one for a Grocery Adjudicator – was implemented as of 2013 and a serious 

evaluation of its effectiveness has yet to be made. Interestingly enough, amid all the concern 

about the gravity of the practices and the possibility of hindering supplier viability and 

competitiveness, no enforcement action was undertaken against the powerful buyers in 

question. This leads us to a paradoxical situation: if buyer power is a problem from a 

competition law perspective, why is there no enforcement of the antitrust rules?  

A market inquiry is often a prelude to a series of cases in the sector in question, which makes it 

one of the important tools of competition law enforcers. It generates a lot of data which puts the 

                                                             
54 UK Competition Commission, The Supply of Groceries in the Uk : Market Investigation (UK Competition 

Commission, 30 April 2008), 12. 
55 Competition and Markets Authority (UK), The Groceries (Supply Chain Practices) Market Investigation 

Order 2009. 
56 Groceries Code Adjudicator Act 2013. 
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authority in a good position to press for an informal solution or to produce a well-evidenced 

decision. Despite this, none of the UK grocery investigations resulted in ex officio competition 

law enforcement of the antitrust provisions. In the first inquiry, a problem was identified and 

investigated, behavior was found to be contrary to public interest and potential culprits were 

identified. Despite this, no enforcement of the competition laws was undertaken. Instead, the 

choice was made for a “soft solution” – one involving self-regulation on a voluntary basis with 

little government oversight. When a second investigation confirmed the findings of the first and 

concluded that the remedies chosen were not effective, a slightly more cumbersome remedy was 

adopted. But again, no enforcement of the antitrust rules – Art. 101 and 102 TFEU or their 

national equivalents – was undertaken.  

Compared with other EU competition law enforcers, the UK seems to be on the more skeptical 

side of the spectrum when it comes to buyer power.57 This might explain the reluctance of its 

competition authority to enforce antitrust rules in such cases. At the same time, the CMA and its 

predecessor the OFT have poured substantial resources into studying the issue and have made 

an effort to address it. In addition to the market inquiries already mentioned, the OFT (currently 

replaced by the Competition and Markets Authority) has commissioned a number of studies 

specifically exploring the issue of buyer power.58 It discussed buyer power in its well-known 

guidelines on the “Assessment of market power”59 already in 2004. It has considered buyer 

power issues in the context of merger control.60 Thus, what we see is not a complete dismissal of 

buyer power concerns. Rather, the authority seems cautious about intervening with the antitrust 

instruments when it comes to claims about the misuse of buyer power in the food supply chain. 

 

 

 

3.2. THE EU LEVEL: EQUIVOCAL APPROACH TO BUYER POWER 

                                                             
57 This can be concluded when we compare the responses submitted by national authorities in the context 

of the Green Paper on UTPs. These are available at  

<http://ec.europa.eu/internal_market/consultations/2013/unfair-trading 

practices/docs/contributions/public-authorities/united-kingdom_en.pdf>. On page 2 of the document we 

read: “Interfering in business to business freedom of contract is inherently very risky. Protecting the weak 

against the strong can result in ossifying existing market structures, inhibiting new market entry and 

potentially valuable concentration in diffuse markets which would tend to remedy any market imbalances 

naturally. Intervention must therefore be targeted at market failures and carefully weighted so that it has 

a beneficial or at least neutral impact, in both the short and long term.” 
58 See RBB Economics, The competitive effects of buyer groups (Report prepared for the OFT, OFT863, 

2007); P Dobson, M Waterson and A Chu, The Welfare Consequences of the Exercise of Buyer Power 

(Research paper prepared for the OFT, OFT 239, 1998); •econ, Assessing the impact of public sector 

procurement on competition (Report prepared for the OFT, OFT742b, 2004). 
59 OFT, Assessment of Market Power (Competition Law Guideline 2004) 

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284400/oft415.pdf>. 
60 See A Overd, ‘Buyer Power’ (2001) 22(6) European Competition Law Review, 249. I Kokkoris and L Day, 

‘Buyer Power in UK Merger Control’ (2009) 30(4) European Competition Law Review, 176. 

http://ec.europa.eu/internal_market/consultations/2013/unfair-trading%20practices/docs/contributions/public-authorities/united-kingdom_en.pdf
http://ec.europa.eu/internal_market/consultations/2013/unfair-trading%20practices/docs/contributions/public-authorities/united-kingdom_en.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284400/oft415.pdf
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3.2.1. THE COMMISSION SAYS 

The ambivalence that marks the UK approach to claims about buyer power in the food supply 

chain seems to be shared by the European Commission. The Commission, in a number of 

statements, reveals a preference for non-enforcement of the competition rules to buyer power 

cases.  Similar to the UK authorities, the Commission has stated that the scope of applicability of 

competition law is limited to only those situations which result in end-user harm, not harm to 

producers. Since the primary victims of buyer power are upstream suppliers,61 this limits the 

number of instances in which competition law would be applicable significantly. In various fora, 

DG COMP delegates have put in question the applicability of the EU competition rules to buyer 

power issues. For instance, in its contribution to the OECD Roundtable on Buyer Power (2008), 

the Commission submitted: 

“In terms of competition policy, the first question is whether competition between 

purchasers on the procurement side is to be protected to the same extent as competition 

between suppliers on the sales side. European Commission policy is that the ultimate end 

user of any product – the consumer – should be at the centre of competition law. This means 

that ultimate focus should be on the demand side. It is competition that brings about low 

prices and better choice for consumers and guarantees that companies’ offers adapt to the 

preferences of the demand side. It is also this process that drives efficiency, innovation and 

productivity benefits.”62  

Thus, the Commission noted that unless there is harm to consumer welfare, buyer power cases 

would not be given the same priority that supplier power cases would receive.63 Indeed, the 

consumer welfare requirement is an important part of the legal debate concerning antitrust 

enforcement and buyer power since there is a strong perception that proving a breach of the 

competition rules carries with it a requirement of proving consumer harm. 

Dismissive attitudes are also sometimes voiced by NCAs. Below are some excerpts of a summary 

of “the views of NCAs expressed at the first meetings of the Joint Working Team on Milk 

(November 2009 and January 2010) converg[ing] on the following points”.64 The NCA officials 

stated: 

“It is not the aim of EU competition rules, as currently devised, to interfere in the bargain 

struck between contractual parties, in the absence of proven competitive harm.”  

                                                             
61 Of course, the victims of buyer conduct could also be the buyer’s competitors. 
62 European Commission contribution to the OECD Policy Roundtable, Monopsony and Buyer Power 

(DAF/COMP (2008)38, 2010), 255. 
63 The Commission concluded its submission as follows: “[…] buyer power is a factor that the Commission 

takes into account when assessing cases, in particular where it causes or strengthens competition 

concerns on the sales market. Commitments, which in such cases effectively eliminate competition 

problems on the sales market, have so far solved possible problems of buyer power.” European 

Commission contribution to ibid, 260. 
64 European Commission, The Interface between Eu Competition Policy and the Common Agriculture 

Policy (CAP): Competition Rules Applicable to Cooperation Agreements between Farmers in the Dairy 

Sector (Working Paper, 2010) 

<http://ec.europa.eu/competition/sectors/agriculture/working_paper_dairy.pdf>, 28-30. 

http://ec.europa.eu/competition/sectors/agriculture/working_paper_dairy.pdf
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“[…]it is necessary to draw in this regard a clear distinction between concerns about 

potentially unfair trading practices – related to the imbalances in bargaining power of 

contracting parties – and concerns about anti-competitive practices.” 

 “Competition Authorities consequently tackle buyer power to the extent that it harms, or 

could potentially harm, the competitive process and thereby consumer welfare. In 

this regard, it should be noted that contractual imbalances associated with unequal 

bargaining power does not always present a "buyer power" problem, in terms of 

competition law; therefore, the two concepts should be carefully distinguished.”  

“Unequal bargaining power often leads to commercial dealings, which are unlikely to 

restrict competition to any significant extent, but which appear to be unjust, unfair or 

undesirable from a social or political point of view. This has in turn triggered legislative 

responses in many Member States such as, for example, the adoption of laws on unfair 

trading practices or abuses of contractual dependency aiming to subdue the behaviour of 

the powerful contracting party.”  

“The exercise of buyer power in an anti-competitive manner is contrary to EU competition 

law where there is a proven detriment to downstream consumers. Much of the current 

political interest is in fact focused on issues of "unequal bargaining power" which should be 

distinguished from issues of "buyer power", and actually highlights problems faced by small 

suppliers in the context of contractual negotiations with stronger buyers. […]Most Member 

States have already enacted specific laws dealing with such issues and have 

established legal protective mechanisms for all contractual parties in the context of 

their commercial laws.” (bold added) 

 

The message that emerges from these statements is clear: consumer harm is an important 

aspect in proving anti-competitive harm. Issues related to unfairness in B2B relationships do not 

fall within the scope of the competition rules and that such issues are better addressed by other 

laws.  

On the basis of such statements, one might conclude that overall the Commission and national 

authorities are rather skeptical about the applicability of the competition law rules to claims 

about the exercise of buyer power in the food sector. The authorities give the signal that unless 

there is clear harm to consumer welfare, there is little scope for applying Arts 101 and 102 TFEU 

or their national equivalent to conduct involving buyer power. 

3.2.2. THE COMMISSION DOES 

At the same time, both the NCAs and the Commission have been – whether voluntarily or not – 

quite involved in dealing with issues related to buyer power. This is evident from their 

investigative activities, enforcement in merger cases, research – carried out or commissioned, 

and consultation on new laws. NCAs are under political pressure to address buyer power, 

especially in the grocery sector. Virtually all EU NCAs have carried out investigations into the 

issue of buyer power, at least in the grocery sector. Especially in the case of the grocery sector, 
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buyer power has been a prominent issue on the radar of various authorities in many countries.65 

For example, in addition to the UK investigations already mentioned, such studies were done in 

2004 in the Nordic countries, 66 in 2005 –in the Baltic countries,67 also in Romania68. At the 

OECD, a Roundtable specifically dedicated to the buying power of multi-product retailers was 

held in 1998 and a follow-up roundtable was held on the topic of buyer power in 2008 with 

participation by a number of EU Member States.69 The political pressure is strong at the national 

level as evidenced by the number of Member States that have introduced stricter antitrust laws 

to deal specifically with the buyer power issue in the food supply chain. 

Not only national authorities are under pressure to find solutions to the problems with the 

grocery sector. The European Commission itself has had to respond to questions from the 

European Parliament about possible anticompetitive uses of buyer power in the food sector. 

Members of the European Parliament called on the Commission and especially DG Competition 

(DG COMP) to take more action against buyer power, and there were frequent queries from 

MEPs directed to DG COMP and asking about the application of the competition rules to abuses 

of unequal bargaining position and buyer power, most of them specifically referring to buyer 

power.70 In addition to the declarations adopted by the Parliament, MEPs make use of the option 

to refer complaints or address written questions to the Commission and with respect to buyer 

power issues in the food sector, there have been many of those sent specifically to DG 

Competition.71 Yet, no enforcement of the EU antitrust provisions has taken place. 

                                                             
65 Similar studies have been carried out in Turkey - see M Akkaya and T Erdogan, ‘Retail Therapy: 

Problems and Suggestions’ [2012] 8 Mediterranean Competition Bulletin, 45. Extensive research on this 

topic has been done in Australia. As an example, see S Palan, “ACCC checks out supermarket supplier 

dealings” ABC News (15 Feb 2013);  
66 In September 2004 representatives from the national competition authorities from Denmark, 

Greenland, Iceland, Norway, Sweden, Finland and the Faroe islands formed a working group to study the 

competitiveness of food markets in the Nordic countries. The report, titled Nordic Food Markets – A Taste 

for Competition was published in November 2005. 
67 Baltic International Center for Economic Policy Studies (BICEPS), Competition in Baltic Grocery Retail 

Markets (BICEPS Report) (2006). 
68 C Mihai, ‘Romania: anti-competitive practices – food retailing’ (2010) 31(4) ECLR, 48. 
69 OECD Roundtable, Buying Power of Multiproduct Retailers (DAFFE/CLP(99)21, 1999); OECD Policy 

Roundtable, Monopsony and Buyer Power (DAF/COMP (2008)38, 2010). 
70 European Parliament, “MEPS put supermarkets under spotlight” (REF.: 20080225STO22149, 28 

February 2008). It should be noted that in the document MEPs frame the issue in terms of competition 

law. The document reads: 

“MEPs want: 

 That the Commission's competition watchdog investigates the effects of concentration on small 

businesses, suppliers, workers and shoppers. 

 An assessment of potential abuse of buying power 

 They also want measures to protect consumers, workers, producers - including the possibility of 

legislation” 
71 For example, Question E-011672-13(14 October 2013), OJ C 218; Question E-009640-13 (27 August 

2013) OJ C 88 E; Question “E-008458-13” (11 July 2013) OJ C 66 E; Question E-003043-13 (18 March 

2013) OJ C 11 E. More questions are included in Chapter 6, Section 1. 
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At the same time, the European Commission has participated in the buyer power debate in a 

variety of ways. Importantly, the directorate general responsible for competition (DG COMP) has 

also been involved. It has commissioned studies and carried out research into the issues; it has 

consulted with other DGs on the matter. The paragraphs that follow will outline Commission’s 

involvement in the issue while taking special note of DG COMP’s contributions in terms of 

research, providing guidance, and merger control enforcement. 

The Commission has poured substantial resources into studying the issue of buyer power in the 

food supply chain. It ordered a study on buyer power in the grocery sector in 1998, 72 and a large 

study on the competitiveness of the European food industry in 200773. In the years 2007-2011, a 

number of studies on the grocery market were commissioned by DG Enterprise (DG ENTR), the 

DG responsible for industrial policy in the EU.74  As a follow-up to the studies, the High Level 

Group on the Competitiveness of the Agro-Food Industry was set up in 2009 and issued a report 

on the subject.75 Whether they dealt with competitiveness or with other matters, buyer power 

was one of the important topics in these studies. 

In response to calls for action on the buyer power issue coming from the Parliament, the 

European Commission set up the High Level Forum for a Better Functioning Food Supply 

Chain.76 The Forum had several prongs of action, one of which was the drafting of the “Principles 

of Good Practice for Vertical Relationships in the Food Supply Chain”.77 One of the goals of the 

forum was to coordinate the process of agreeing on a code of conduct and a dispute resolution 

mechanism for the suppliers and buyers in the European food supply chain. However, the 

members of the forum failed to reach agreement on these issues, with farmers pressing for 

stronger measures than the ones acceptable to the rest of the forum participants. 

                                                             
72 Dobson Consulting, Buyer Power and Its Impact on Competition In the Food Retail Distribution Sector of 

the European Union (Report Prepared for the European Commission under Study Contract 

No.IV/98/ETD/078, 1999). 
73 JHM Wijnands, BMJ van der Meulen, KJ Poppe, Competitiveness of the European food industry: an 

economic and legal assessment (Report prepared for the European Commission, 2007) 
74 Landbouw-Economisch Instituut (LEI) B.V., The impact of private labels on the competitiveness of 

the European food supply chain (Report prepared for the European Commission, 2011); KJ Poppe, JHM 

Wijnands, HJ Bremmers, Food legislation and competitiveness in the EU food industry: Case studies in the 

dairy industry (Report prepared for the European Commission, 2009); ECORYS and others, Study on the 

Competitiveness of the European Meat Processing Industry (Report prepared for the European 

Commission, 2011). 
75 Commission Decision of 28 April 2008 setting up the High Level Group on the Competitiveness of the 

Agro-Food Industry [2008] OJ L 120/15 ; High Level Group on the Competitiveness of the Agro-Food 

Industry, Report on the Competitiveness of the European Agro-Food Industry (Report prepared for the 

European Commission, 2009). 
76 See Commission Decision of 30 July 2010 establishing the High Level Forum for a Better Functioning 

Food Supply Chain [2010] OJ C 210/4. 
77 High Level Forum B2B Platform (AIM, CEJA, CELCAA, CLITRAVI, Copa Cogeca, ERRT, EuroCommerce, 

Euro Coop, FoodDrinkEurope, UEAPME, UGAL), Vertical relationships in the Food Supply Chain: Principles 

of Good Practice (Principles proposed by core members of the B2B Platform, 2011) 
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As a result of the failure to reach agreement, the Commission issued a Green Paper on unfair 

trading practices in the business to business relations in the food and non-food supply chains.78 

It should be noted that the initiative came from DG MARKT, not from DG COMP.79 The 

consultation results led to the Communication “Tackling unfair trading practices in the business-

to-business food supply chain” (July, 2014), in which the Commission advised for more effort on 

the part of the stakeholders to make the self-regulation scheme work. The Communication cast 

the Commission’s role as that of a diligent observer – monitoring the impact of the self-

regulation scheme and evaluating the measures taken at national level. No mention was made of 

the role of EU competition law enforcement. 

DG COMP itself seems committed to studying the issue. The Directorate General set up a Food 

Task Force in 2012 specifically for the purpose of researching the issues in the supermarket 

sector. As DG MARKT was working on the Green Paper on UTPs, the Food Task Force was in the 

process of commissioning of an independent economic research into the impact of concentration 

on choice and innovation in the food sector in the EU.80 The results of the study were made 

public in October, 2014.81 The most significant outcome so far was the publication of new 

guidelines in 2015 with which the Commission aims to encourage producer cooperation in 

certain agricultural sub-sectors (olive oil, beef, veal, and arable crops).82 The guidelines were 

specifically meant to enable producers to increase their bargaining power vis-à-vis powerful 

buyers.83 However, no enforcement followed the publication of the study.  

Concerns about buyer power have, to a certain extent, been reflected in legislative reform and 

the interpretation of the EU competition rules. Importantly, buyer power was briefly addressed 

in the Horizontal Merger Guidelines but received more attention in the Non-Horizontal Merger 

Guidelines. In the context of Art. 101 TFEU modernization, buyer power was discussed in the 

Horizontal Cooperation Guidelines, under cooperative purchasing. Buyer power was also 

                                                             
78 European Commission, Green Paper on Unfair Trading Practices in the Business-to-Business Food and 

Non-Food Supply Chain in Europe [2013] COM (2013) 37 final. 
79 This is evident from European Commission, “Addressing unfair trading practices (UTPs) in the business-

to-business food and non-food supply chain: Impact Assessment” (2013). 
80 European Commission Press Release: “Competition: Commission launches study on choice and 

innovation in food sector” (11 December 2012). 
81 EY, Arcadia International, Cambridge Economics, The Economic Impact of Modern Retail on Choice and 

Innovation in the EU Food Sector (Report prepared for the European Commission, 2014). 
82 Commission Notice, Guidelines on the application of the specific rules set out in Articles 169, 170 and 

171 of the CMO Regulation for the olive oil, beef and veal and arable crops sectors [2015] OJ C 431/01. 
83 In the words of Commissioner for Competition M. Vestager: “The objective is to ensure that European 

farmers can work together to remain competitive and benefit from bargaining power towards the buyers” 

in European Commission Press Release: “Antitrust: new Commission Guidelines on joint selling of olive oil, 

beef and veal, and arable crops” (27 November 2015) IP/15/6187. 
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mentioned, albeit briefly, in the Discussion paper on Art. 102.84 In the Guidance Paper on Art. 

102 TFEU, however, only countervailing buyer power was mentioned.85  

By far the most significant change in this respect was the modification of the Block Exemption on 

Vertical Restraints. In 2010, concerns with buyer power led to the strengthening of the market 

power requirements in the revision of the 2010 Block Exemption Regulation on Vertical 

Restraints.86 This is evident from the Commission’s 2010 Report on Competition Policy: 

 “The Commission issued draft BER and Guidelines for public consultation in July, where the 

Commission proposed to maintain, in essence, the current rules, while at the same time 

adapting and refining them to take account of developments in the marketplace, in 

particular the market power of buyers and the continuous increase of online sales. 

In order to reflect the increased attention to buying power issues, the Commission proposed 

that for a vertical agreement to benefit from the block exemption, not only the supplier’s 

market share (as is currently the case) but also the buyer’s market share should not exceed 

30% on the affected markets where the buyer resells the contract products. In addition, the 

Commission added in the draft guidelines two new sections which provide guidance on the 

assessment of restraints which are mainly buyer driven, namely upfront access fees, such as 

slotting allowances, and category management.”87  

The Guidelines on Vertical Restraints discuss a number of issues related to retailer power and 

buyer power in general. These changes suggest that although enforcement of Articles 101 and 

102 TFEU in buyer power cases has been lagging, the Commission has nonetheless been 

undertaking a variety of activities related to buyer power. 

In terms of enforcement, however, the Commission has been less active. One area in which the 

buyer power issue has not been avoided is merger control. Several important merger decisions 

in the 1990s set an example for an approach to buyer power. The cases involved mergers 

between grocery retailers with substantial power on the retail market. However, the 

Commission also found that the mergers were capable of creating significant buyer power, 

which influenced the decisions they took. These decisions, namely Kesko/Tuko (1997),88 

                                                             
84 European Commission (DG Competition), DG Competition Discussion Paper on the Application of Article 

82 of the Treaty to Exclusionary Abuses (Public Consultation, 2005), 10. “Both suppliers and buyers can 

have market power. However, for clarity, market power will usually refer here to a supplier’s market 

power. Where a buyer’s market power is the issue, the term ‘buyer power’ is employed.” On p. 15, the 

document goes a bit further into detail about the benefits of buyer power as countervailing power. No 

mention is made of exploitative buyer power, but then again the focus of the discussion paper is on 

exclusionary abuses. 
85 Countervailing power, as will be discussed in Chapter 2, differs from monopsony power in important 

ways. It is argued that the monopsony model is more suitable to the situation in which small suppliers are 

faced with a large buyer.  
86 See M Brenning-Louko et al., "Vertical Agreements: New Competition Rules for the Next Decade" (2010) 

2 Competition Policy International, 14. 
87 European Commission, Report on Competition Policy 2009 — Including Commission Staff Working 

Document (Luxembourg: European Commission, 2010), 83-84. (emphasis added) 
88 Case IV/M.784, Commission Decision 97/277/EC [1997] OJ L 110, 53-76. 
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Rewe/Meinl (1999),89 and Carrefour/Promodes (2000),90 spurred much interest in the topic of 

buyer power in the grocery supply chain and the interest was reflected in a number of journal 

articles.91 Beyond the grocery sector, buyer power and countervailing power92 have been 

considered in a number of other contexts including the meat sector,93 toy retail,94 packaging95 

and pay TV96.  

Overall, we see that much effort has been put in thinking about ways to address buyer power 

issues in the food supply chain. Amid all this effort, however, we might note that some of the 

most powerful tools of EU law enforcement have been overlooked – namely, Articles 101 and 

102 TFEU – the antitrust provisions. We might also note that the role of DG COMP and of EU 

competition law with respect to this issue has diminished. Although from the very start and 

throughout the years the issue of buyer power has been perceived as a competition law problem, 

over time it has been rephrased and reframed. At present time, the terminology of “buyer 

power” has given way to talk of “unfair trading practices”. At the EU level there seems to be less 

talk of “buyer power”. Instead, the use of the term “unfair trading practices” is on the rise. 

Similarly, in institutional terms, it is not insignificant to note that other DGs have been proactive 

in the buyer power debate, while DG COMP seems to stay in the background.  

For instance, while the study on buyer power in 1999 was commissioned by DG COMP, the 

majority of subsequent research projects have been commissioned by other DGs. Also, DG COMP 

did not take the lead in the High Level Forum on Food. The forum was chaired by the 

Commissioner of DG ENTR, accompanied by the Commissioners for Internal Market and Services 

(MARKT), Health and Consumer Protection (SANCO) and for Agriculture and Rural development 

(AGRI). With the change of institutional hands, the instruments used in “solving” the issue have 

also changed. Under the Guidance of DG MARKT, DG ENTR, DG SANCO and DG AGRI, the 

preferred tool was promoting self-regulation and an inter-industry agreement. This trend, if 

indeed representative of reality, is in contrast to the perceptions of politicians and legislators, 

who have been pressing for competition law solutions. It is also remarkable that in most 

Member States it was the competition authorities who were tasked with investigating buyer 

power issues and, if appropriate, taking action in the case of breaches.  

This makes it appropriate to ask whether there is reason to doubt the applicability of the 

competition rules to the conduct of powerful buyers. There is a certain similarity between the 

                                                             
89 Case IV/M.1221, Commission Decision 1999/674/EC [1999] OJ L 274/1. 
90 Case IV/M.1684 Commission Decision of 25.1.2000. 
91 Some widely cited contributions include L Vogel, Competition Law and Buying Power: The Case for a 

New Approach in Europe’ (1998) 19(1) European Competition Law Review, 4; R Scheelings and JD Wright, 

“Sui Generis”?: An Antitrust Analysis of Buyer Power in the United States and European Union’ (2006) 

39(1) Akron Law Review, 207; I Kokkoris, ‘Buyer Power Assessment in Competition Law: A Boon or a 

Menace?’ (2006) 29(1) World Competition, 139; A Ezrachi, ‘Unchallenged Market Power? The Tale of 

Supermarkets, Private Labels, and Competition Law’ (2010) 33 (2) World Competition, 257. 
92 There is an important conceptual distinction between buyer power and countervailing buyer power. 

This distinction will be discussed in Chapter 2. 
93 Case No COMP/M.3968 - Sovion/Südfleisch, Commission Decision of 21 December 2005. 
94 Case No IV/M.890 - Blokker/Toys “R” Us, Commission Decision of 26 June 1997. 
95 Case No IV/M.1225 - Enso/Stora, Commission Decision of 25 November 1998. 
96 Case No M.7000 – Liberty Global/Ziggo, Commission Decision of 10 October 2014. 
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EU food sector issues of today with the “chain store question” of last century in the US and with 

the debate surrounding the Chicago Meatpackers. Given the historical experience, it is 

appropriate to ask: are the claims about abuse of power in the grocery sector a simple case of 

rent-seeking by inefficient producers? At the same time, also because of the historical 

experience, it is worth considering if there might not be more at hand. It is argued here that the 

complaints in the food supply chain should be approached with an open mind, beyond what 

might be suspected about the merits of the claims. As is well known, antitrust plaintiffs usually 

have their own interest in mind when submitting a complaint – expecting them to only complain 

when the public good is at stake is unrealistic. This is one good reason to not to dismiss the 

possibility that the alleged exercise of buyer power in the food supply chain is a competition 

issue and to consider how the EU antitrust laws might apply.  

3.3 THE MONOPSONY PARADOX 

Market investigations and complaints by market actors suggest that there might be a problem 

with the concentration of power on the demand side in the EU grocery sector. The antitrust 

provisions laid down in the EU Treaties, on their face, appear applicable to anticompetitive 

conduct both by buyers and by sellers. Despite this, there is limited enforcement – private or 

public – of these provisions to cases involving buyer power.  

Recently, the approach to the application of the antitrust rules has been modernized in order to 

align the EU competition rules with economic learning and bring about more uniformity in the 

application of the competition rules in the EU. However, economic theory holds that buyer 

power and seller power are identical in terms of effects on welfare. It would thus be expected 

that laws aligned with economic learning would be applicable to the anticompetitive exercise of 

buyer power. Interestingly, following the modernization, there seems to be a strong 

presumption that the EU competition rules are of limited applicability to cases involving buyer 

power – namely, limited to cases in which there is concrete consumer harm. 

This leads to a paradox: despite the modernization of the competition rules, buyer power issues 

seem marginalized in the list of enforcement priorities of competition authorities. Despite the 

fact that the law on its face seems to apply to buyer power, there seem to be few cases against 

powerful buyers. And even though both history and economic theory suggest that buyer power 

can produce anticompetitive results, competition authorities seem generally dismissive about 

the dangers of buyer power. 

4. REVISITING THE ACCEPTED WISDOM ON BUYER POWER 

Antitrust thinking on buyer power has evolved in the years since the adoption of the Sherman 

Act, as we can infer from the discussion of the Weyerhaeuser judgment above. Indeed, a brief 

survey of the literature on buyer power reveals that buyer power issues are no longer 

considered a core issue of antitrust enforcement. This conclusion is based on a number of 

assumptions and arguments which will be discussed below. 

One of these arguments has to do with economics. For a very long time, the assumption was that 

buyer power benefits consumers by offsetting the power of monopolists. We can trace this 

theory to the writings of J. Galbraith of the 1950s. At that time, consumer welfare was not 
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considered a goal of the antitrust rules.97 We might suppose that with the increase in importance 

of consumer welfare, antitrust’s attitude to buyer power also changed. Following several 

publications by Robert Bork in the late 60s and early 70s, consumer welfare became accepted as 

the appropriate normative standard for antitrust assessment – culminating with its acceptance 

as such by the US Supreme Court.98 Once antitrust becomes primarily concerned with consumer 

welfare, practices which do not harm consumers directly, though they might harm producer 

welfare, competition, or consumers in the long run, seem to fall outside the scope of the law. We 

may trace this type of thinking in the US Supreme Court’s decision in Weyerhaeuser. The 

judgment emphasized the need to prove downstream effects, avoiding the question of upstream 

harm.  

The consumer welfare question becomes relevant for the EU context following the 

modernization of competition law which began in the late 1990s-early 2000s. The 

modernization introduced the consumer welfare standard and the more economic methodology. 

In the context of these developments, little enforcement of the antitrust provisions in cases of 

buyer power has taken place. This raises questions as to whether buyer power issues are 

excluded following the modernization, and in general, what the state of the law is. 

But does the conventional wisdom that buyer power is beneficial for consumers still hold? 

Notably, a growing body of economic and legal literature on buyer power has put in question 

various aspects of the accepted wisdom regarding the economic impact of buyer power. The 

great policy significance of buyer power is certainly a reason to revisit Galbraith’s theory. Also 

worth examining is the policy default of not enforcing the competition rules to cases involving 

buyer power in the food supply chain. Is this choice indicative of the limitations of the EU 

antitrust provisions or is it a choice of the enforcers? This question is especially relevant 

considering the introduction of national laws aiming to regulate the exercise of buyer power in 

the food supply chain.  

The next sections will give an overview of the general arguments and assumptions which 

underlie the established approach and point to reasons why these arguments appear less 

persuasive. These general arguments and assumptions form the basis of this research project 

and provide the structure of this thesis. 

4.1. THE ECONOMIC IMPACT OF BUYER POWER 

The first assumption has to do with beliefs about the economic impact of buyer power.99 As 

mentioned above, J. Galbraith argued that consolidation among purchasers would offset the 

consolidation of power at the producer stage. He saw this “countervailing” or buyer power as the 

economic force that worked to the benefit of consumers.100 The theory as such is quite intuitive. 

                                                             
97 B Orbach, ‘How Antitrust Lost Its Goal’ (2012-2013) 81(3) Fordham Law Review, 2253. 
98 The first affirmation of consumer welfare as a goal is to be found in Reiter v. Sonotone Corp.  

442 U.S. 330 (1979). On the usage of consumer welfare in that time period, see B Orbach, ‘How Antitrust 

Lost Its Goal’ (2012-2013) 81(3) Fordham Law Review, 2253. 
99 The questions raised in this section are discussed in Chapter 2 of this thesis. 
100 JK Galbraith, American Capitalism: the Concept of Countervailing Power (Penguin Books, in association 

with Hamish Hamilton, 1963). 
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A powerful buyer is able to extract low prices from its suppliers. If the buyer is itself active in a 

competitive market, the savings it obtains will be passed on to final consumers. Yet, there are 

several problems with basing policy decisions on this theory. 

Firstly, there is a confusion of terms. Galbraith spoke about countervailing buyer power, namely 

buyer power exercised toward a very powerful supplier. Modern research shows that under this 

scenario, his predictions sometimes hold – a powerful buyer can secure a better deal for its own 

customers. However, the situation is quite different when we talk about a powerful buyer 

demanding lower prices from many small suppliers with no economic power of their own. Is this 

situation desirable for consumers? Is it desirable from an economic perspective?  

From an economic perspective, monopsony and buyer power are assessed with a view to 

determining the outcome for efficiency. There is consensus in the economics literature that 

monopoly and monopsony result in economically symmetrical effects.101 Although monopsony 

receives scant attention in microeconomics textbooks, it is always clear that the effects for 

efficiency are the same – a deadweight loss and a transfer of surplus. Unfortunately, despite the 

facts that the effects may differ substantially, the term “buyer power” is applied both to the 

situation meant by Galbraith and to monopsony power. Given these differences, it cannot be 

expected that Galbraith’s prediction about consumer gain will hold for both situations. 

Secondly, Galbraith was rather optimistic about his prediction that large buyers would act on 

behalf of consumers. It is worth asking: why should a buyer pass on the benefits? Of course, if 

the downstream market is competitive so the buyer must pass on the savings in order to keep up 

with the competition, there is an incentive. The buyer might also choose to pass on the savings if 

there are gains to be made by lowering prices to final consumers in other ways. However, 

benefits are not automatically transferred to consumers. Thus, there are additional factors to 

consider before concluding that buyer power will automatically result in final consumer gain. 

So is buyer power good or bad from an economic perspective? The question is difficult because a 

large buyer may achieve savings in a perfectly legitimate way – by means of bundling a lot of 

purchases and realizing savings on transaction costs. At the same time, the savings might be the 

result of pressure put on suppliers in the context of lack of other purchasers. This is certainly not 

good for suppliers, but might also be detrimental to the interest of consumers. 

These are all good reasons to pause and take stock of the available economic knowledge about 

buyer power. More and more research is being done on this topic and modern economic 

thinking can provide for a more sophisticated insight into the actual impact of buyer power on 

efficiency. These insights may not necessarily simplify the work of competition lawyers and 

authorities. However, they could improve antitrust analysis and decision-making. 

4.2. THE CONSUMER HARM REQUIREMENT 

The second assumption underpinning the conventional wisdom on buyer power has to do with 

understandings about the normative orientation of the competition rules.102 The reason why the 

impact on consumer prices matters so much in a debate which essentially concerns upstream 

                                                             
101 RG Noll, 'Buyer Power and Economic Policy' (2005) 72 Antitrust Law Journal, 589. 
102 The issues discussed in this section are addressed in Chapter 3 of this thesis. 
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harm is because of a conviction that the antitrust rules exist to promote consumer welfare. This 

belief leads to the conclusion that if buyer power is to be examined under the competition rules, 

then it is examined only to the extent that there is likelihood of consumer harm. Verifying the 

impact on consumers requires conventional downstream-market analysis, so the question is: 

why bother worrying about buyer power at all? All that is needed to ensure consumers are not 

harmed is to safeguard competition among competitors. 

One question to consider is whether the exercise of buyer power is in fact likely to harm 

consumers. The argument is sometimes made that buyer power does harm consumers – albeit 

indirectly, or in the long run.103 Then, the questions stands as to whether less-direct or delayed 

harm is included in the concept of consumer welfare and whether the consumer welfare 

methodology can accommodate such less immediately visible effects. If indirect effects matter, 

but the consumer welfare methodology fails to capture them, the conclusion is that simply 

ensuring intensive downstream competition will not suffice to protect consumers. Then 

applying the rules to cases in which there is clear upstream harm, but not immediately visible 

downstream harm, is warranted.  

A rather different question, but equally important question, concerns the nature of the 

requirement for consumer harm. There are good reasons to re-examine this assumption. Firstly, 

we may note that consumer welfare was introduced in the context of the modernization of EU 

competition law, but it was introduced in soft law instruments such as communications and 

notices. Soft law instruments have legal effects but remain legally non-binding. The European 

Courts have been rather equivocal about the need to prove consumer harm and about the 

relevance of consumer welfare at all. Furthermore, this opens up the possibility that, from a legal 

point of view, upstream harm (to producers) as such, without any ensuing harm to consumers, 

could fall within the scope of the competition rules. 

4.3. ENFORCEMENT PRIORITIES & STATE OF THE LAW 

Authorities seem rather reluctant to intervene in cases involving buyer power. One fear is that 

antitrust intervention will harm consumers by depriving them of the benefits of buyer power. A 

related concern is that enforcement will lead to many false positives and result in undesirable 

intervention. Condemning companies for driving tough bargains would risk could corrupt 

competition law into a law protecting inefficient producers at the expense of consumers, and 

more generally, welfare in society. Doing so risks ossifying the economy and stunting economic 

growth. Given these risks, the preference of authorities seems to be non-enforcement. 

Such a preference builds on two important suppositions. Firstly, it supposes that we know what 

the enforcement of the competition rules to buyer power cases would be like. Secondly, it 

supposes that authorities can choose to enforce the law based on their confidence in the 

precision of the methodology they apply. 

                                                             
103 For such arguments in the food debate, see AR Ganesh, ‘The Right to Food and Buyer Power’ (2010) 11 

German Law Journal 11, 1190; C Nicholson (Consumers International) and B Young (Europe Economics), 

The Relationship between Supermarkets and Suppliers: What Are the Implications for Consumers? 

(Report prepared for Consumers International, 2012). 



Introduction 

25 
 

The first suggestion raises an important question from a doctrinal point of view, namely: to what 

extent and in what way do the EU competition rules apply to the conduct of powerful buyers? 

Indeed, little is known about applications of the competition rules to cases of buyer power, and 

therefore about the method of assessment to be applied. The lack of established methodology is 

certainly a challenge. However, we can only know and judge on the desirability of prospective 

enforcement once we are aware of the state of the law. Furthermore, without knowing the 

possibilities offered by competition law, it is difficult to make a strong case for introducing new 

laws, whose effect is also unknown. It is therefore important to establish what the law does 

indeed say about buyer power. 

The second supposition, on the other hand, assumes that authorities have a choice about 

enforcing the law. To a certain extent, and depending on the authority, they might. However, 

authorities are also subject to political pressures and there are situations in which the law has to 

be applied as in merger cases. Furthermore, this supposition is unrealistic when we consider 

that national courts cannot set priorities and have to deal with the cases that arrive before them. 

These are good reasons to investigate what the law, obscure and scattered though it may be, 

holds in cases involving buyer power. 

4.4. THE PROMISE OF “OTHER” LAWS  

A final crucial assumption underpinning the preference for non-enforcement has to do with the 

availability of “other” laws, better suited to deal with the issue of buyer power. This argument 

goes as follows: the issues in the supply chain are not competition issues; rather, these are unfair 

trading practices. Unfair practices lead to unfairness, but not inefficiency. They concern 

individual bargains, not market-wide problems. These practices may be considered undesirable 

on fairness grounds and the political process may choose to grant protection against such 

unfairness. Yet, this is better left to “other laws” – such as contract law; or, if the concern is 

redistribution, the government can intervene by means of taxation or subsidization. Competition 

law should be reserved for practices that harm efficiency and competition only.  

This view is accompanied by a belief that competition law, as it is, is capable of recognizing and 

assessing anticompetitive practices, should they present themselves. For instance, Richard 

Scheelings and Joshua Wright, in an article from 2006, forcefully argue that there is nothing 

special about buyer power – it is “simply market power on the buyer side of a market.”104 

Consequently, the authors argue, the antitrust laws in the US and in the EU have the necessary 

tools to deal with it – should it ever be an antitrust problem. The authors argue that the standard 

for assessment of buyer power should be measurable consumer harm – in the sense of higher 

prices or lower quality of the final output. The argument essentially holds that no change in 

approach or standards of assessments is necessary. If buyer power truly harms welfare, it will be 

registered by the existing antitrust tests. If it does not, then it most likely concerns issues such as 

“fairness” and economic dependency, which, the authors argue, are vague concepts best left out 

of competition law.105 

                                                             
104 R Scheelings and J Wright, “Sui Generis”?: An Antitrust Analysis of Buyer Power in the United States 

and European Union’ (2006) 39(1) Akron Law Review, 207, 207. 
105 Ibid, 235-236. 
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This line of argument can be traced in submissions by national competition authorities,106 but 

also comes up in casual conversations with antitrust lawyers and enforcers. This argument is 

worth revisiting for a number of reasons. Firstly, as evident from the short history of the 

Sherman Act recounted above, buyer power can lead to classic competition issues – collusion, 

exclusion and exploitation. Buyer power is not necessarily or primarily about fairness. The fact 

that certain practices are cast in terms of “fairness/unfairness” may blind us to their real impact 

on competition and efficiency. In fact, beyond the complaints in the food sector, there is little 

knowledge about the ways in which buyer power can manifest itself and how it can be used and 

misused. Arguments made without proper knowledge about the nature of the general 

phenomenon of buyer power should probably not be generalized. 

Secondly, the assumption that individual transactions are at stake is not necessarily supported 

by empirical evidence from the food sector. Rather than small-scale power imbalances in the 

context of individual transactions, studies of the grocery sector show 1) significant 

concentration on the purchasing side and 2) wide-spread practices, which are experienced by 

suppliers throughout Europe and beyond, including the US and Australia. Such wide-spread 

market practices call into question the idea that what is at stake are individual situations of 

economic dependency.  

Thirdly, the argument that the competition laws are perfectly equipped to deal with cases 

involving buyer power exhibits a complacency that is suspicious in light of what is known about 

buyer power.107 Assessing the economic impact of buyer power on consumers is difficult 

because it introduces an extra stage in the analysis – the interaction between the buyer and the 

supplier. Buyer power can be part of complex schemes of exploitation or exclusion. Given the 

complexity, it is worth wondering if the competition rules, as they stand, are capable of 

distinguishing between pro-competitive and anticompetitive use of buyer power. 

5. RESEARCH DESIGN 

The broader goal of this thesis is to contribute to the debate as to what role competition law, and 

in particular EU competition law, should play in regulating the exercise of buyer power. A 

complete answer to that question would require taking a perspective external to competition 

law and thinking about the function of the EU competition rules in the broader scheme of market 

regulation (legal and non-legal) in the EU. It would require comparing the available approaches, 

and addressing the issue of division of powers between EU and its Member States when it comes 

to economic regulation. Such a task is beyond the scope of this project. For this reason, the 

project will focus on a more immediate issue – verifying whether the arguments underpinning 

                                                             
106 See European Commission, The Interface between Eu Competition Policy and the Common Agriculture 

Policy (CAP): Competition Rules Applicable to Cooperation Agreements between Farmers in the Dairy 

Sector (Working Paper, 2010) 

<http://ec.europa.eu/competition/sectors/agriculture/working_paper_dairy.pdf> quoted in Section 3.2.1. 

of this chapter. 
107 The work of R. Steiner challenges the notion that assessing “horizontal competition” should be 

prioritized in antitrust. For a short summary of Steiner’s thinking on that point, see W. Comanor, “Steiner’s 

Two-Stage Vision: Implications for Antitrust Analysis” (2004) 49(4) Antitrust Bulletin, 999. 

http://ec.europa.eu/competition/sectors/agriculture/working_paper_dairy.pdf
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the choice for non-enforcement of the antitrust provisions in cases involving buyer power find 

support in legal doctrine and economic learning. The task of this research is therefore to 

establish to what extent buyer power issues fall within the scope of EU competition law, and the 

ability of EU competition law to address potentially anticompetitive buyer conduct – in light of 

what is known about the economic impact of buyer power.  

5.1. RESEARCH GOAL 

So far this chapter has shown that the preferred policy choice in the EU today is non-

enforcement (or limited enforcement) of the competition rules to the exercise of buyer power. 

On the other hand, there is mounting evidence, coming from different sides, that puts in question 

the presumptions rationalizing such a policy choice. The above sections have attempted to 

motivate the decision to investigate in depth the policy conclusion that: 

Competition law is generally capable of dealing with truly anticompetitive exercise of buyer 

power; however, buyer power claims concern matters falling outside the scope of 

competition law.  

The goal is to map the legal framework, but also to assess critically its suitability for addressing 

buyer power issues.  

5.2. RESEARCH QUESTION AND SUB-QUESTIONS 

This thesis aims to answer the following question:  

“On the basis of existing doctrine and economic learning about buyer power, to what 

extent do the EU antitrust rules capture anticompetitive uses of buyer power?”  

Answering the research question requires addressing the following sub-questions: 

1. What is buyer power and what is its economic impact? 

2. To what extent is a consumer harm requirement suitable for assessing cases involving 

buyer power? 

3. What is the scope of the consumer harm requirement in EU competition law? 

4. What are the prerequisites for applying the antitrust rules to the exercise of buyer 

power? 

5. To what extent is buyer collusion captured by the EU antitrust provisions? 

6. To what extent is unilateral exploitation of buyer power captured by the antitrust 

provisions? 

7. To what extent can buyer-induced foreclosure be captured by the EU antitrust 

provisions? 
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5.3. LIMITATIONS 

Thinking about the role that EU competition law could play (and the role that it should play) in 

regulating market conduct within the EU can be mind-boggling, even if it is limited to one issue: 

the regulation of buyer power. Certainly, determining the applicability of EU competition law to 

the exercise of buyer power is only one of the relevant aspects in this debate. Other important 

questions immediately arise. One such question concerns the nature of the relationship – 

conflictive, cooperative, complementary, and duplicative – between EU (competition) law and 

national regulatory and competition regimes. Another question arises about the efficiency of and 

effectiveness of antitrust enforcement. A further question concerns principles such as 

subsidiarity and division of powers between the EU and its Member States in matters of 

economic regulation. These questions can be approached from a doctrinal and from a normative 

perspective in turn. While the importance of these questions is acknowledged, this thesis will 

not delve into those issues. It is hoped, nonetheless, that the debate will advance with the help of 

the findings of this research. 

Some further limitations exist with respect to the concept of buyer power. Writing a dissertation 

on “market power” is difficult to imagine. Naturally, this project cannot address every possible 

issue related to buyer power. The second chapter explains the distinction between the different 

phenomena which all carry the label of “buyer power”. As will become clear, monopsony power, 

countervailing buyer power” and economic dependency from a buyer are quite different from 

each other. A comprehensive survey into the legal treatment of each becomes a herculean task 

and would result in three books, not one. Therefore, the choice is made to address primarily 

monopsony power. Where material on countervailing buyer power and dependency is relevant 

for the discussion and can shed light on the treatment of monopsony power, it will also be used. 

However, the spotlight is meant to fall on monopsony power. 

The next limitation concerns the choice of jurisdiction of study. This dissertation is about EU 

competition law, in particular the antitrust provisions. The question of buyer power has been 

much more extensively debated in the US, so references to US case law and literature will be 

made as appropriate – to illustrate issues and to inform the analysis of EU law. Similarly, 

references will be made, as available and appropriate, to legislative developments, case law and 

decisions of competition authorities from some of the EU Member States. Once again, these cases 

are not meant to paint a complete and representative picture of the state of the law or 

enforcement in any specific Member State. Rather, they will serve as illustrations and departing 

points for further discussion. At no point does this become a comparative study.  

Finally, this dissertation chooses to focus on the antitrust provisions, thus excluding an in-depth 

discussion of merger control. There is no separate chapter on this. This decision was made 

partially for manageability purposes and partially due to the specific nature of merger 

regulation. When it comes to the control of concentrations, authorities have more limited choice 

with respect to enforcement; furthermore, the process involves a lot of data-gathering and 

evaluation, and ex ante bargaining with the parties. Furthermore, the national laws introduced 

to complement competition law enforcement in the context of buyer power claims in the food 

sector, resemble antitrust rules more than merger control. Nonetheless, the author believes that 

despite the differences, the same values and methodologies underpin all areas of EU competition 

law. We should expect to see coherence between merger policy and antitrust enforcement. Given 
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this expectation of congruence, merger decisions and guidelines are included in the dissertation 

for the purpose of enriching the conclusion. 

Most of this research was completed at the end of May, 2015, unless otherwise indicated.  

6. NORMATIVE ORIENTATION 

In this dissertation, the normative perspective is that antitrust assessment should take economic 

learning as much as possible into account while respecting the boundaries set by the law. Tests 

that are obviously outdated should not be maintained unless there are overwhelming legal 

reasons to do so. Thus, internal market imperative may trump efficiency arguments with respect 

to price discrimination among Member States, or private attempts to curb parallel trading.  

The belief espoused here is that, beyond a certain threshold of economic validity, there is still a 

choice to be made. In this sense, the debate “for or against an economic approach in EU 

competition law” is somewhat misleading. In fact, it seems that most of the rules of EU antitrust 

and merger control are aligned with basic economic theory. The actual design of the 

assessments for specific practices, however, has to take into account matters such as procedural 

efficiency, probability of error, implications for legal certainty and private enforcement, as well 

as other, normative considerations. These elements may not play a role when choosing the basic 

orientation of the rules. However, they will play a role when selecting the level of complexity 

required in competition law analysis and, for instance, the extent to which actual effect of a 

practice has to be proven. At the end of the day, the decision for more or less economic 

assessment is up to the national enforcer. It is a matter of legislative or policy choice, as well as 

budgetary and staffing constraints faced by the authority. 

7. OVERVIEW 

This introductory chapter has explained the issue of buyer power and has used the debate on 

the exercise of buyer power in the EU food supply chain as an example. It presented a paradox: 

on the one hand, the presence of factual situations suggesting the potential for competition law 

problems, economic theory pointing to possible anticompetitive issues, and laws prohibiting this 

type of behavior; on the other hand, there is limited enforcement action undertaken by EU 

competition authorities and, in particular, the European Commission. The chapter has aimed to 

show why this topic deserves attention and further research on the basis of this example.  

The rest of the thesis moves beyond the issues in the food sector and talks about buyer power in 

general. It will become evident that buyer power is an issue in other sectors as well. It will also 

be shown that buyer power does not concern only “unfair trading practices”, but classic 

competition issues such as exclusion, exploitation, and collusion. It is therefore dangerous to 

adopt a position on buyer power on the basis of the issues of the food supply chain. Although 

they might be illustrative of some aspects of buyer power, they are also colored by the 

specificities of the sector. The argument made is that buyer power deserves careful attention by 

the community of competition law and economic scholars. 
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Chapter 2 addresses the confusion regarding the meaning of buyer power and notes important 

distinctions between the different types of buyer power. It briefly discusses the welfare 

implications of the different scenarios in which buyer power plays a role. The conclusion is that 

although in some scenarios welfare can be improved when there is some buyer power, a general 

assumption to this effect cannot be made.  

Chapter 3 discusses the wide-spread notion that buyer power is mostly beneficial, or at least 

neutral, in terms of impact on consumers. It shows that although buyer power can be very 

harmful for consumers, a consumer welfare standard fails to account for harm suffered (also by 

consumers) in the case of buyer power. Secondly, the chapter puts in question the belief that 

consumer harm – in the narrow sense of price increases – is a prerequisite for the application of 

EU competition law. The conclusion reached is that given the Court’s case law and Commission 

decisions, consumer harm is not required and we may even doubt whether safeguarding 

consumer welfare is the primary goal of the EU antitrust provisions.  

Chapter 4 discusses the prerequisites for applying the competition rules to the exercise of buyer 

power. Firstly, it addresses the legal uncertainty with respect to the status of purchasing in EU 

competition law following the FENIN judgment. It notes the ways in which following the 

judgment the scope of application of EU competition law to powerful purchasers is more limited. 

As a next step, the chapter discusses the availability for guidance on the topic of relevant market 

definition for the purpose of establishing a purchasing market and the guidance on assessing 

buyer dominance. It concludes that the uncertainty with respect to these basic ingredients of 

antitrust analysis hinders enforcement – be it public or private.  

Chapter 5 discusses the ways in which buyer power can be achieved by means of cooperation 

among smaller buyers. The chapter shows that despite consensus among antitrust lawyers and 

economists that buyer collusion should not be tolerated, in practice, the rules reveal much 

uncertainty. Although when it comes to cartels, the rules send a clear message, the lines become 

blurry when it comes to “softer” forms of buyer cooperation which might lead to anticompetitive 

effects such as information exchanges, joint purchasing, or standardization. The chapter 

discusses the legal difficulty of distinguishing legitimate agreements among purchasers from 

buyer cartels and other, looser, forms of buyer cooperation.  

Chapter 6 challenges the notion that excessively low prices or unfair contract terms do not fall 

within the scope of EU competition law. In its first part, it shows that the rules offer the 

possibility that unmeritorious claims regarding abuse of buyer power, and that the tests 

currently in use are generally incapable of distinguishing between true exploitation of buyer 

power and legitimate business activity by buyers. It argues that there are economically sensible, 

although not necessarily cheap or simple, routes for approaching such claims. In its second part, 

the chapter discusses the anticompetitive potential of the allegedly unfair practices claimed in 

the context of buyer power. It argues that many of the practices in question raise competition 

law issues and that, contrary to what is commonly believed, there is scope for dealing with such 

issues under the competition rules.  

Chapter 7 illustrates the complexity that arises when the effects of buyer power have to be 

estimated in a complex foreclosure scheme. It distinguishes between two scenarios in which 

buyer power can be used for the purpose of foreclosure – namely, for the purpose of 
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monopsonization or as a leveraging device in order to achieve power or grow on another 

market. The rest of the discussion builds on the analysis in the preceding chapters. As argued in 

the previous chapters, in the case of monopsonization, a requirement for consumer harm may 

fail to register the harm or reveal its magnitude. More interestingly, in the case of leveraging, the 

consumer harm requirement may also fail. This leads to the conclusion that although buyer 

power and seller power may be symmetrical, using the same tests based on consumer harm is 

not appropriate. Thus, there is need to develop antitrust tests which take into account the 

economic learning on and antitrust experience with buyer power.  

Chapter 8 concludes by summarizing the main findings of the thesis and answering the research 

question. It argues that competition law has the capacity to play a larger role in the regulation of 

buyer power. However, adaptation of the antitrust tests in light of the knowledge about buyer 

power is necessary. Finally, some thoughts are offered on outstanding issues such as 

implications for the modernization of EU competition law, the legislative developments with 

respect to buyer power in the EU Member States, and the public policy toward buyer power.
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CHAPTER II 

BUYER POWER IN ECONOMICS: 

DEFINITIONS, IMPACT, AND ASSESSMENT 
 

 

“Our gigantic buying power enables you, the consumer, to benefit’ runs a typical 

advertisement for a large retail chain. The message, to consumers and implicitly 

to Competition Authorities, is clear - buyer power is a ‘good thing’. So what is 

the justification for this argument, and what might be wrong with it? The 

underlying assumption is that selling is a competitive activity, and therefore 

that buying ability translates into benefits to consumers. If this assumption is 

unwarranted however, then the argument begins to look a good deal more 

dubious.”1 

 

1. INTRODUCTION 

One of the few European competition law articles on the topic of buyer power is titled: “Buyer 

power: a boon or a menace?” It is a very fitting title given the nature of discussions on buyer 

power which exhibit a hesitation with respect to the effects of this phenomenon. Most of the 

times, the conclusion reached is that depending on the circumstances, buyer power can be either 

good or bad for society. The hesitation about the effects of buyer power has also resulted in 

contradictory opinions with respect to the policy approaches to buyer power and its 

assessment.2  

Such a hesitation is understandable given the paucity of literature on the topic. At the same time, 

it is difficult to imagine a similarly-titled article discussing monopoly power. Buyer power is 

often considered the analogue or mirror-image of seller power or monopoly power and yet it is 

difficult to imagine an article titled: “Market power: a boon or a menace?” The question is: why? 

                                                             
1 P Dobson, M Waterson and A Chu, The Welfare Consequences of the Exercise of Buyer Power (Research 

paper prepared for the OFT, OFT 239, 1998), 7. 
2 In the above-mentioned article the author, Ioannis Kokkoris, upon discussing the findings in the 

literature, concludes that depending on the circumstances, buyer power can be good or bad in terms of 

welfare. Such a finding can mean one of two things: 1) buyer power is a phenomenon that takes scientists 

by surprise: one day it is good, another day it is a bad and thus hardly amenable to scientific study or 2) 

we need to revisit our definitions and be more specific about the type of phenomena that are labelled 

“buyer power” and clarify the link between definitions and effects. See I Kokkoris, ‘Buyer Power 

Assessment in Competition Law: A Boon or a Menace?’ (2006) 29(1) World Competition, 139. 
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The publication of such an article is difficult firstly because most would probably agree that 

market power is to be viewed with suspicion in general, and secondly, because the topic strikes 

one as too broad, given the many factors which together with the presence of market power 

determine the outcome as either good or bad for society. Indeed, when it comes to monopoly 

power, seller power or market power, there is a general presumption in antitrust that this 

power is to be viewed with suspicion. Where the disagreement lies is with respect to the levels 

of market power at which undesirable effects occur and the factors influencing this outcome. 

Radical disagreement on the desirability of market power is rarely found. 

Unlike market (seller) power, however, the scholarly opinion about the effect of buyer power 

has been rather divided. Opinions on buyer power exhibit much more divergence. For some 

scholars, buyer power has angelical or at least benign features, for others – it is rather diabolical. 

Those who claim that buyer power is negative usually refer to the monopsony literature; those 

who believe it is actually a welcome force espouse the logic of Galbraith’s argument from the 

1950s that buyer power produces lower consumer prices. As usual, there seems to be some 

truth to both opinions, but the difficulty lies in teasing out the conditions under which buyer 

power may or may not be desirable. 

Partially, and this will be argued more extensively below, this radical disagreement reveals a 

problem of definitions. A quick survey of the literature reveals that a variety of phenomena all 

featuring a powerful buyer end up in the “buyer power” category. But is the presence of a 

powerful buyer all that matters? We argue that the context in which the supposed power is 

exercised is also worth examining. So perhaps the lack of consensus on the effects is simply 

indicative of the fact that we observe different phenomena, all featuring a strong buyer, but 

having distinct economic effects.  

Unfortunately, the existing antitrust literature has not been sufficiently sensitive to the 

important distinctions between different types of buyer power. The main distinction drawn is 

that between monopsony power and bargaining power,3 but the line remains blurry. Often the 

definitions of buyer power used are not made explicit. Importantly, effects associated with one 

type of buyer power are mistakenly attributed to other types of buyer power.  

The research question for this chapter is thus: what is buyer power and what are its economic 

effects? The research goal for the chapter is to shed light on the different types of power on the 

purchasing side we know and their economic implications. The question is of critical importance 

for the rest of the dissertation and for the antitrust scholarship on the topic in general. Given 

that the question concerns economic effects, this chapter will draw on the available literature 

from economics to arrive at useful distinctions of the types of buyer power we encounter and 

discuss their expected effects. Finally, the chapter devotes a section on the assessment of buyer 

power.  

 

 

                                                             
3 Section below and OECD Policy Roundtable, Monopsony and Buyer Power (DAF/COMP (2008)38, 2010). 
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2. BUYER POWER IN THE SCHEME OF MARKET STRUCTURES 

When discussing seller power, most textbooks identify the following “basic” market structures: 

perfect competition, oligopoly or monopoly. These models provide the fundamental frameworks 

of analysis in antitrust law and policy. Most of the models discussed in antitrust law textbooks 

assume that the buyer side is perfectly competitive or in any case not influencing the economic 

outcomes. The buyers – often assumed to be final consumers – have no power of their own and 

act as price-takers. 

 

No. 

Suppliers 
Many Few One 

Market 

structure 

Perfect 

Competition 
Oligopoly Monopoly 

Buyer side: assumed to be perfectly competitive 

Table 1. Supply-side market structures 

Monopsony is often presented as the mirror image of monopoly and the suggestion is made to 

assess irregularities on the buyer side by analogy with the market structures we already know. 

According to Dobson and Waterson, “[the] analysis of monopoly and oligopoly can be readily 

adapted to address monopsony and oligopsony.”4 Of course, we can apply the same logic to 

buyer power and note that the presence of one purchaser is a monopsony, whereas the 

abundance of competing purchasers would be a competitive purchasing market; a market in 

which the purchases go to a couple of major clients would be an oligopsony. 

  

No. Buyers Many Few One 

Market 

structure 

Perfect  

Competition 

Oligopsony Monopsony 

Seller side: assumed to be perfectly competitive 

Table 2. Demand-side market structures. 

Yet, it is important to recognize that this is not what the buyer power debate is about. The 

presence of buyer power challenges the assumption of a perfectly competitive “other” side of the 

market. Reasoning by analogy only takes us this far. Assuming that seller markets are perfectly 

                                                             
4 As seen in M Waterson and P Dobson, Vertical Restraints and Competition Policy (OFT Research Paper 

No. 12, 1996), 8.  
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competitive is no more realistic than assuming that buyer markets are perfectly competitive. 

There are plenty of markets in which neither is true. 

Already back in 1934, German economist Heinrich von Stackelberg identified the following nine 

basic types of market structure (table below).5 We should note that six of the nine market forms 

listed have been, at one point or another, labelled as “buyer power”. Those are the six market 

forms in grey below. What they all have in common is that for all of them, the assumption of a 

perfectly competitive purchasing market does not hold.6 

Realizing this also allows us to understand the presence of confusion regarding definitions of 

buyer power and the deep division in terms of policy responses. It explains why both 

multinational giants like Procter & Gamble or Hachette and small farmers and family companies 

can claim to be victims of buyer power.  

Table 3. Market structure types. 

A shortcoming of the table is that it only presents the “basic types” since the complexity of the 

table could be further increased by adding other important dimensions. One such dimension is 

the position of the company on other markets, such as markets further downstream (for the 

seller) or adjacent markets (for both sellers and buyers). In fact, as Dobson and Waterson note, 

the table is rather simplistic, because it overlooks the other activities of the firm. Thus, a firm 

may have both much selling power but also buying power, leading it to acquire successive power 

and strengthening the overall position of the company.7   

Successive power may not be necessarily bad – but we cannot know that in advance. As Dobson, 

Waterson and Chu point out,  the increase in concentration on the buyer side may lead to the 

creation of successive power, thus creating conditions for further  reduction of welfare for 

                                                             
5 As seen in P Dobson, M Waterson and A Chu (n 1) 8. 
6 Reasoning by analogy, it is possible that in an oligopsonistic purchasing market the purchasing market is 

competitive – just as it is possible to expect a competitive selling market in the case of an oligopoly. 

Whether the market is in fact competitive will depend on the circumstances.  
7 P Dobson, M Waterson and A Chu (n 1) 8. 
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society. 8 The problem of successive power is a serious one and one worth discussing given the 

complexity of many industries. It will be discussed in the section on monempory below. 

Another important dimension of buyer power is the so called “superior bargaining power”. 

While not listed among the market forms in the table above, superior bargaining power is a 

source of concern in many markets. Distinguishing between market power and superior 

bargaining power, or relative power inducing economic dependence, is the subject of ongoing 

debate.9 It will be discussed in a separate section below. 

The fundamental insight of the buyer power debate is that the assumption that the demand side 

is unconcentrated is indeed a big assumption to make and that it severely limits the application 

of most models we have. Still, much of the industrial economics literature proceeds on this 

assumption.10According to Dobson, Waterson and Chu:  

“It is primarily the market structures on the top line - ie: perfect competition, oligopoly and 

monopoly - which have received the greatest attention by economists. Analysis of the other 

forms, which all involve issues of buyer power, have received considerably less attention, 

though formal analysis has now been undertaken on each of these market forms (eg: 

Dobson (1990).”11  

The challenge of the buyer power debate is that adding a buyer power dimension to a market 

with imperfect competition pushes us beyond the boundaries of textbook economics. It requires 

careful modelling, taking into account the specific features of industries and competitive 

conditions.  

3. MONOPSONY POWER 

3.1. CONCEPTUAL ORIGINS 

There have been powerful buyers throughout history, but not a special word for this 

phenomenon. While the word monopoly was already used in English writing dating back 1534 

                                                             
8 Ibid, 9. 
9 International Competition Network (ICN) Report on Abuse of Superior Bargaining Position (7th Annual 

ICN Conference in Kyoto, Japan, 2008); F Jenny, ‘The “Coming Out” of Abuse of Superior Bargaining Power 

in the Antitrust World’ (Paper presented in Geneva, 2008). 
10 See e.g. B Ruffle,  ‘Buyer Countervailing Power: A Survey of the Theory and Experimental Evidence’ in  

H-T Normann and J Hinloopen (eds), Experiments and Competition Policy (Cambridge University Press 

2009); RD Blair and JL Harrison, Monopsony in Law and Economics (Cambridge University Press, NY 

2010); BO Johansen, Buyer Power, Welfare and Public Policy (PhD thesis: University of Bergen, 2011). 
11 P Dobson, M Waterson and A Chu (n 1) 8.  
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(and much earlier in Greek writing),12 the term monopsony was first used in Joan Robinson’s The 

Economics of Imperfect Competition of 1932.13 In those days monopsony situations with single 

buyer were called “monopoly buyer”,14 but Robinson believed that “[i]t is necessary to find a 

name for the individual buyer which will correspond to the name monopolist for the individual 

seller.”15 This is how the term monopsonist was coined and made its entrance in the economic 

literature.  

Most of the concerns with monopsony power at the time were related to labor markets, as 

evident by Robinson’s concerns about labor markets and the other economists making use of the 

term.16 In 1939, for instance, authors Vanderveer Custis and J. Clyde Murley, in disputing the 

appropriateness of the term chosen by Robinson,17 noted that  “the [general] use for which 

[monopsony] is intended… [such as]… the situation in which there was a sole employer of a 

certain type of labor in one of our industrial towns”.18 Less than a decade later, the term 

oligopsony started appearing in the economics literature.19  

The term monopsony has remained very much connected to labor markets and the example 

usually used to illustrate the standard monopsony model is of a perfectly competitive market of 

workers facing a single employer who sets the wages.20 Monopsony as a model, however, need 

not be linked to labor in particular and could be used meaningfully to describe certain situations 

with powerful purchasers in a wide range of markets for goods or for services.  

 

                                                             
12 According to the Oxford English Dictionary, the first identifiable written use of the word in English is 

apparently in Thomas More’s Treatise upon the Passion. However, the word existed in Greek much before 

that. According to An Intermediate Greek-English Lexicon (Henry George Liddell and Robert Scott), the 

word monopolia appeared in Aristotle’s writing with the meaning “exclusive sale”. See RJ Thornton, 

‘Retrospectives: How Joan Robinson and B.L. Hallward Named Monopsony’ (2004) 18(2) Journal of 

Economic Perspectives, 257, 257-258. 
13 According to correspondence identified by Thornton, Robinson asked classicist B. L. Hallward to make a 

word from Greek to parallel monopoly, but to mean monopoly on the buying side. Ibid, 257-261. 
14 This is also the term we encounter in earlier US case law on buyer power. See e.g. Nichol, who notes that 

although previously the term “buying monopoly” was used, already in the 1940s, the term “monopsony” 

had become established. See AJ Nichol, ‘Book Review: “A Theoretical Analysis of Imperfect Competition 

with Special Application to the Agricultural Industries William H. Nicholls’ (1943) 51(1) Journal of 

Political Economy, 83. 
15 As quoted in Thornton (n 12) referring to J Robinson, The Economics of Imperfect Competition 

(Macmillan London, 1932), 215. 
16 A Manning, Monopsony in Motion: Imperfect Competition in Labor Markets (Princeton University Press, 

2003), 4 quoting Robinson’s work on frictions in labor markets. 
17 See Thornton (n 12) footnote 1 on 258. 
18 C Vanderveer and JC Murley, “Monony or Monopsony”(1939) 29(2) American Economic Review, 348 as 

quoted in Thornton (n 12) 259.  
19 According to Thornton in 1939 the term was already used by Benjamin Higgins; in 1940 – by Martin 

Bronfenbrenner, and in 1943 by E. Ronald Walker. See Thornton (n 12) 260. 
20 See e.g. RD Blair and JL Harrison, Monopsony in Law and Economics (Cambridge University Press 

2010), 41-43. 
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3.2. THE TEXTBOOK MODEL OF MONOPSONY 

In the standard textbook model of monopsony, a single buyer faces a perfectly competitive 

market of suppliers. 21  The suppliers are all price-takers and have no bargaining power of their 

own. The marginal costs of suppliers increase with increasing production so the supply curve is 

upward sloping. The monopsonist sets or “posts” prices, which the suppliers either accept or 

reject without further negotiation. Alternatively, the monopsonist might simply set the number 

of inputs for purchase or hire, thus achieving the same effect.  

In descriptions of monopsony, the example usually used is that of the supply of non-unionized 

labor to a single company in a given isolated town. The company is in the business of producing 

textiles – a competitive industry with national or even international downstream markets. The 

company uses primarily two inputs22 - labor and machines – in the production of a single type of 

output (textiles). Assuming the firm has no power over the price of machines, it buys those at the 

(nationally or globally set) market price. Also, because machines are not purchased daily, the 

number of machines remains fixed in the short run. 

Every company has to determine the number of employees it employs. A profit-maximizing 

company will seek to hire up to the point at which the marginal factor cost curve intersects with 

the marginal revenue product curve – at this point, adding an additional worker brings profits 

for the firm equal to the costs of hiring this worker, but beyond that point the worker costs the 

company more than the value of the output it produces.  

Thus, it is important to recognize that the company’s production decisions very much depend on 

the downstream market. The company’s factor demand – in this case, labor demand – is not 

intrinsic but derived demand – namely, it is determined by the demand for the company’s own 

products, in this case – textiles. The company has goals about its own sales and performance 

downstream. If it sells in a competitive downstream market, it has no control over downstream 

prices and sells until the marginal costs of production equal the market price. If it is also a 

powerful seller downstream, the situation changes – the company might actually find it 

profitable to restrict output downstream. The downstream dimension will be discussed in more 

detail in the section on monempory below.23 

Let us think for a moment about a perfectly competitive purchasing market.24 What does an 

employer do to determine the optimal number of workers to be hired and, respectively, the 

wage it should offer? An employer competing for labor with other employers would select the 

point on the graph at which its own (derived) demand for labor (marginal revenue product of 

                                                             
21 The discussion of monopsony in this section is largely based on Blair and Harrison (n 20) unless 

indicated otherwise. Ibid, 41-48. 
22 Blair and Harrison note that although a two –input model was chosen for the purpose of simplicity, the 

model’s results “readily generalize to more complicated setting s where the firm employs multiple inputs.” 

Ibid, 41, footnote 2. 
23 This is, of course, not the full picture. There can be exogenous shocks to demand such as changing 

customer preferences and ability to pay.  
24 The notion of purchasing in a competitive market is not discussed extensively by Blair and Harrison. For 

an elaborate argument on why monopsony offers a better prediction to perfectly competitive purchasing 

in the context of labor markets, see Manning (n 16). 
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labor) intersects with the labor supply curve. No employer has the power to influence prices and 

as soon as he does so, he loses all his workers to competing employers.25 With no undercutting 

taking place, all the other employers end up offering the same wage which means that in this 

town wages would be equal to P1 and the number of workers hired – equal to Q1. This is the 

outcome under competitive conditions. 

 

 

The situation changes when there is but one purchaser.26 The monopsonist realizes that it can 

influence the price of labor (the wage). It also knows that the wage paid is a function of the 

number of workers hired. The more workers are hired, the more expensive labor becomes.27 As 

was noted, the monopsonist is unable to bargain individually (namely, to price discriminate) 

among the different workers. Thus, if it offers a higher wage to one worker – it would have to 

extend it to all the others. Hiring an extra worker is thus especially expensive for the 

monopsonist. If he has hired 1000 workers at a salary of 10 euros per hour, hiring a worker at 

11 euros per hour costs more than an extra euro – it means an increase in cost of 1000*(11-10) 

+1*11= 1011 euros per hour.28 

                                                             
25 It is worth wondering if, given the fact that machines are fixed in the short-run, workers would indeed 

be hired by the competition. After all, if capacity is fixed, there would be no space for new workers. In this 

sense, it would matter whether new inputs can be brought into production immediately. 
26 Note that a similar effect can be achieved by a cartel of purchasers Blair and Harrison (n 20), Chapter 4. 
27 This is an example of an upward sloping supply curve in which an additional unit is costlier than the 

previous one. 
28 For an example of the same type of calculation with respect to the contracting of participating 

physicians by monopsonistic insurers see CS Capps, “Buyer Power in Health Plan Mergers” (2010) 6(2) 

Journal of Competition Law and Economics, 375. 
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In this situation, the monopsonist estimates the marginal factor cost curve which embodies the 

calculation presented above (the sum of the last wage offered and the increase in wage for all 

other employees). The marginal factor cost curve represents the incremental increase in total 

cost from adding one more input (∆Total Cost of Inputs/∆ Quantity of Inputs). Essentially, this 

curve tells the employer what the real cost of hiring an extra worker is. As we see from the 

graph, the MFC curve is steeper than the supply curve which is a clear visualization of the 

increasing expenditures. The more inelastic the labor supply curve is, the steeper the MFC curve 

will be. 

The monopsonist will thus choose to hire the number of workers corresponding to the 

intersection of its labor demand curve (essentially representing the marginal revenue product of 

labor) and the MFC curve.29 The number of workers will be lower than under perfectly 

competitive conditions and the wage offered will respectively also be a lower one.  

From a welfare point of view, we observe two effects of monopsony: one is the dead-weight loss. 

This means that the company hires fewer workers than socially optimal. This means that people 

who could have been profitably employed stay unemployed and it also means that output which 

would have been produced remains unproduced. The hiring decision which is optimal for the 

monopsonist is not optimal for society. 

A second effect concerns the so-called “division of rents”. The term “rents” usually has a negative 

connotation but in this context it simply means the division of surplus generated from the 

transaction between the two sides. We see that in this case, the workers transfer a large amount 

of surplus to the monopsonist.  

As noted above, monopsony is usually illustrated by the example of non-unionized labor 

markets so one might wonder about the applicability of the model to other markets. In fact, the 

monopsony concept has been used in reference to a wide variety of goods and services – from 

the “purchasing” of SEP licenses,30 to agricultural products,31 and healthcare services32. Labor, of 

course, has certain specific characteristics – such as its extreme perishability. An hour not 

worked today is gone forever – it cannot be stored and sold later. The nature of labor markets 

                                                             
29 We should note that the demand curve in this case is also the value of marginal product of labor. The 

marginal product of labor is the increase in output which results from hiring one more worker. If 10 

workers make 10 000 shirts selling at 1 euro each in the downstream market, this means that at 10 

workers, the company makes 10 000 euros. But what if hiring an additional worker makes the production 

of 15 000 shirts possible and those sell at 1 euro downstream? The value of the marginal product of labor 

at 11 workers is 15 euros.  We should note here that it is not simply a matter of productivity, but that the 

value of this additional output to the company is determined by conditions in the company’s selling 

market and the prices prevailing in that market. It could be that with more production, prices fall and the 

value of the marginal product of labor is lower despite increased productivity. More attention will be paid 

to this when we discuss monemporists (below). 
30 G Sidak, ‘Patent Holdup and Oligopsonistic Collusion in Standard-Setting Organizations’ (2009) 5(1) 

Journal of Competition Law and Economics, 123. 
31 JD Shively, 'When Does Buyer Power Become Monopsony Pricing' [Fall 2012] Antitrust Magazine. 
32 Capps (n 28); Jacobson J and Dorman G, ‘Joint Purchasing, Monopsony and Antitrust’ (1991) 36(1) The 

Antitrust Bulletin, 1. 
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can be of interest to those studying the provision of services by persons under monopsony, or 

for instance the nature of monopsony power against the self-employed.33  

Yet, the monopsony model has many limitations. The following section will shed light on these 

limitations and their meaning for the debate on buyer power.  

3.3. LIMITATIONS OF THE MONOPSONY MODEL 

Many people doubt the usefulness of the model and note that its rigid conditions are difficult to 

meet in practice. Of course, we should be aware of the limitations of the model. At the same time, 

what should not be overlooked is that a number of adaptations of the monopsony model exist 

and can be applied to situations in which the rigidities of the original textbook model do not 

hold.  

In the following paragraphs, we will relax some of the assumptions of the monopsony model and 

discuss the implications for welfare which can be drawn. In particular, attention will be paid to 

the following assumptions: 1) the presence of only one supplier 2) the monopsonist’s inability to 

price-discriminate and 3) the upward-sloping nature of the supply curve. 

3.4. MONOPSONY AND A COMPETITIVE FRINGE 

It is often noted that in reality, monopsony is rare and it is even rarer that suppliers will not 

have an outside option or be locked into supplying the monopsonist. Yet, how much competition 

among buyers is needed before we can dismiss the relevance of the monopsony model? If one 

client accounts for the majority of the purchases, but there are a number of smaller buyers are 

also present, the question arises if the conditions of the monopsony model can be met.  

Blair and Harrison have demonstrated that a large buyer can still impose “monopsonistic 

welfare losses” even in the presence of a competitive fringe.34 The large buyer in this market 

would recognize that its decisions influence the price of the input and adapt its behavior. The 

smaller buyers, on the other hand, remain as price-takers and purchase at price determined by 

the dominant purchaser.35 In this situation, the dominant purchaser realizes that the fringe will 

purchase a certain quantity at the price set by it and calculates the residual supply – the supply 

which will not be absorbed by the fringe: 

 

Total Supply – Demand of the Fringe = Residual Supply 

 

                                                             
33 Forthcoming discussion paper by this author. 
34 The authors develop their model by means of adaptation of the model of a dominant seller with a 

competitive fringe of sellers. This model was first articulated in K Forchheimer, Theoretisches zum 

unvollstandigen Monopole (Schmollers Jahrbuch 1, 1908) and then also developed in G Stigler, “Notes on 

the Theory of Duopoly” (1940) 48 Journal of Political Economy 521. See Blair and Harrison (n 20) 55, 

footnote 30.  
35 Blair and Harrison (n 20) 55-56. 
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Then, just like in the case of pure monopsony, the dominant purchaser will seek to find the 

intersection between its own factor demand and the marginal factor cost curve and set the price 

at the point in which this quantity intersects the residual supply curve. The competitive fringe 

will also purchase at that price.36  

However, we should realize that if we were to put the two demand functions together and 

assume a competitive purchasing market, the wage offered would be higher and the number of 

workers employed would also be higher. This means that just like under the equivalent model 

for a dominant firm with a competitive fringe, a dominant purchaser having a competitive fringe 

of purchasers will not inflict as great losses for efficiency as in the extreme case. However, it is 

important to recognize that while the presence of the fringe might mitigate the impact of the 

monopsony, it will not fully compensate for the negative impact of the presence of a dominant 

purchaser.  

Thus, while in theory, monopsony requires a single purchaser, the model can be readily adapted 

to situations in which the dominant purchaser is short of monopsony due to the presence of a 

competitive fringe of buyers. Importantly, however, the other conditions of the model – the 

upward-sloping nature of the supply curve, the perfectly competitive nature of the supply side 

and the inability to price discriminate continue to hold. In the next section, we will consider 

what happens when a monopsonist – or a near monopsonist – is able to price discriminate. 

3.5. MONOPSONY AND PRICE DISCRIMINATION 

Many dismiss the real world relevance of the monopsony model because we observe bargaining 

between purchasers and suppliers. Such bargaining is not possible in the original monopsony 

model since the assumption was that the monopsonist sets one price for all suppliers – namely, 

it does not price discriminate. For this reason, many consider that whenever we observe 

bargaining, the monopsony model does not apply. In fact, revisiting this simple assumption 

allows us to understand the confusion surrounding the definition of monopsony and it also 

pushes us to question whether monopsony might not be more widespread than we think. In the 

following paragraphs, we will discuss 1) what price discrimination entails; 2) what the efficiency 

outcome of price discrimination by a monopsonist might be and 3) how the monopsony model 

may be modified in order to account for the change in assumption and 4) the winning strategy 

for a monopsonist – the offer of take-it-or-leave it offers and their link to standardized contracts.  

3.5.1. PRICE DISCRIMINATION 

In common language, price discrimination refers to the ability of a company to offer different 

prices to similarly-situated customers. The meaning in economics is a bit more specific. 

Economics recognizes three types of price discrimination: first-degree price discrimination, 

                                                             
36 Graph and explanation available in R Blair and J Harrison, 'Antitrust Policy and Monopsony' (1991) 76 

Cornell Law Review, 297, 322-323, especially footnote 147. See also R Blair and J Harrison (n 20), 55-58. 
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second-degree and third-degree price discrimination.37 The first degree price discrimination 

means that the company knows exactly what the willingness to pay of each customer is. 

Therefore, it offers a price that matches that willingness to pay and thus extracts the entire 

consumer surplus. In practice, perfect price discrimination is considered rare due to the obvious 

problem of obtaining this information.38 The second and third degree price discrimination types 

are essentially strategies which would allow the company to inch in on the ideal of first degree 

price discrimination. Thus, with second degree price discrimination, certain practices are used 

in order to screen customers based on some factor – e.g. to distinguish heavy users from light 

users or sophisticated users from non-sophisticated ones. The practices used could be rebates or 

two-part tariffs (e.g. connection fee plus per usage charge). The third degree price 

discrimination uses some objective or observable consumer characteristic in order to segment 

groups of customers for the purpose of charging different tariffs or offering different products. 

Such is the case when transport companies distinguish between off-peak and peak travelers or 

between students and non-students. The welfare effects of price discrimination are considered 

positive if an allocative efficiency perspective is taken since the ability to price discriminate 

enables the company to make profit by extracting the surplus of consumers rather than by 

reducing output. Thus, with price discrimination, it is more likely that the efficient quantity of 

output (or at least a quantity closer to the social optimum) is produced. So one might conclude 

that price discrimination is welfare-enhancing. As noted by Bishop and Walker, the judgment 

depends entirely on which welfare standard is taken. If a total welfare standard is used, price 

discrimination would be deemed desirable. If a consumer welfare standard is preferred, the 

outcome would depend on the overall outcome for consumers.  

But what does price-discrimination mean in the context of purchasing? Most textbooks do not 

discuss price-discrimination by buyers since usually buyers are assumed to be the price-takers, 

not the price-setters. In the context of labor markets, however, wage discrimination by 

employers has been discussed. The logic mirrors the logic applied to price discrimination 

practiced by sellers. According to Manning (2003), a company paying a single wage to all its 

employees is missing out on a number of benefits.39  The first benefit has to do with saving costs 

on workers whose reservation wage is below the standard wage; similarly, there is the 

possibility to higher workers whose reservation wage is above the standard wage but who could 

still be hired profitably at a wage above the standard one. The second benefit has to do with 

retaining workers who receive better offers from other employers but who could profitably be 

kept at the company by matching the offer; similarly, workers employed in other firms could be 

profitably poached by offering a higher wage.  

Following the analogy, practicing first-degree price discrimination by a monopsonist would 

allow the monopsonist to extract the maximum producer surplus. Since the supply curve in the 
                                                             
37 S Bishop and M Walker, The Economics of EC Competition Law: Concepts, Application and Measurement 

(3rd edn, Sweet & Maxwell/Thomson Reuters 2010), 251-256. The discussion in the rest of the paragraph 

is based on Bishop and Walker, unless otherwise indicated. 
38 Note, however, that this problem might be “solved” with the advent of big data marketing and internet 

tracking so we might see more first-degree price discrimination. See S Dengler and J Prüfer, “Consumers’ 

Privacy Choice in the Big Data Era” (2015) TILEC Discussion Paper 

<http://extranet.isnie.org/uploads/isnie2015/dengler_prufer.pdf > 
39 Manning (n 16), 118. The rest of this paragraph is based on Manning. 
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case of a perfectly competitive market of suppliers (or workers) is the marginal cost curve, this 

means that a perfectly discriminating monopsonist should be able to offer the marginal cost of 

each unit.40 In practice, this requires knowledge that the monopsonist is not likely to be easily in 

possession of.41 A monopsonist employer practicing second-degree price discrimination would 

structure compensation in such a way as to segment workers. Thus, workers might be 

compensated based on the amount of work accomplished rather than on an hourly basis.42 Third 

degree price discrimination means the employer segments the workers based on some 

observable characteristic – e.g. age, residency status.43 In the case of supplies of goods, the 

second-degree price discrimination would mean for instance using two-part tariffs or a 

combination of price and contract terms to determine the compensation. The third-degree price 

discrimination would mean offering different compensation depending on, for instance, a 

“grade” of supplier.44  

Price discrimination by a monopsonist can similarly restore efficiency. Counter to expectations, 

however, efficiency might not be the efficient outcome. Manning notes that when employers 

succeed in extracting the entire surplus of their workers, performance may suffer since the 

workers have no incentive left to improve their human capital.45 Fairness also matters.46 It is 

noted, for instance, that offer-matching is bad for worker morale since workers perceive that 

compensation is not tied to actual productivity but depends rather on whether a worker 

succeeded in getting an outside offer.47 

3.5.2. REASONS TO REVISIT THE ASSUMPTION 

The monopsony model requires that buyers are not able to price discriminate. Thus, any form of 

bargaining is assumed away by the model. Instead, it is understood that transactions are carried 

out “in the open market” without ability for further bargaining or setting of contract terms. The 

textbook model assumes that the buyers post a price or quantity to which sellers respond by 

selling or withholding. This assumption is linked to the understanding that monopsonists 

purchase on perfectly competitive markets. These markets are usually populated by numerous 

sellers so individual negotiation is not likely.  

                                                             
40 In the case of labor, it should be specified if the supply curve is made of the reservation wage of the 

worker to work a certain number of hours or simply to accept the job. In the case of products, however, 

we know that the supply curve consists of units of output, not of individual suppliers. I am thankful to 

David Deller from CCP for pointing this out. 
41 For instance, in the case of workers, Manning notes that the private information of workers such as their 

reservation wage, additional benefits from the job and their outside options means that in practice it is 

difficult to tailor the offer for the individual employee. Manning (n 16) 136. 
42 M Wetzstein, Microeconomic Theory: Concepts and Connections (Routledge, 2013), 736. 
43 Ibid, 736. 
44 We propose that for instance segmenting suppliers based on certifications or quality labels could 

perform this function. 
45 Manning (n 16), 117. See also Chapter 3 in the same book. 
46 Wetzstein also notes that “where workers perform the same task, perfect wage discrimination may not 

be worth the cost of workers rebelling over such discrimination.” Wetzstein (n 42) 735. 
47 See A Weiss, Efficiency Wages: Models of Unemployment, Layoffs, and Wage Dispersion (Princeton 

University Press 1990) as quoted in Manning (n 16) 121. 
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There are at least two reasons to re-think the linking of likelihood of negotiation with the 

number of firms. Firstly, perfectly competitive markets do not necessarily mean a large number 

of firms since the conditions of a perfectly competitive market can be met at lower numbers of 

firms. Secondly, the assumption is often not realistic in the context of modern-day purchasing by 

firms and especially in the age of speedy and low-cost communication.  

In fact, nowadays very few products are sold “at the market” without the possibility for further 

negotiation. This means the monopsony model can be adapted to take into account the 

possibility for bargaining, the inclusion of contract terms and pricing with two part tariffs. The 

structure of the market does not change, but the context in which the transaction takes place 

does. This has huge implications for the predictions of the monopsony model with respect to 

efficiency since two-part tariffs and other contractual tools can eliminate any possible 

inefficiencies or deadweight loss and restore purchasing to the economically optimal level.  

It is helpful to realize that a monopsony market structure may still be assessed within the prism 

of a bargaining model where that is appropriate.48 We agree that it is sensible to draw a 

distinction between a non-negotiating monopsonist and a bargaining monopsonist, and thus 

assess the effects of the exercise of monopsony power of a non-negotiating buyer under the 

standard model, while adopting a bargaining model for a monopsonist that chooses to bargain 

with his suppliers.  

As Roger Noll remarks: “[m]ost examples of monopsony that have given rise to antitrust 

litigation or have been the basis for public debate about buyer power do not adhere to the 

assumptions of the single-price monopsony model.”49 Also, according to the OECD Background 

Paper: “in this framework lower prices are not market-wide and not obtained by reducing 

purchases. Instead, buyers negotiate individual discounts based on the threat of purchasing less, 

but with the objective of maintaining or increasing purchases.”50 It should be noted that the 

monopsonist would always prefer to purchase more inputs, even in the standard monopsony 

model – it does not do so because the cost of doing so would outweigh the benefit. Bargaining 

can allow the monopsonist to tip the balance in his favor and achieve both cost savings and 

optimal purchases – simply put, getting more units while maintaining a low price. One possible 

strategy for this monopsonist is to offer all-or-nothing (take-it-or-leave-it) deals to its suppliers. 

 

 

3.5.3. TAKE-IT-OR-LEAVE-IT OFFERS 

                                                             
48 For instance, in his analysis Roger Noll distinguishes between monopsony with a single price and 

monopsony with negotiated contracts. In using the term monopsony, however, he takes it to mean one 

dominant purchaser and not necessarily the dominant purchaser who is also faced with price-taking 

suppliers. RG Noll, 'Buyer Power" and Economic Policy' (2005) 72 Antitrust Law Journal 589 
49 Ibid, 602-603. 
50 J Church, ‘OECD Background Note on Monopsony and Buyer Power’ in OECD Policy Roundtable, 

Monopsony and Buyer Power (n 3) 37. 
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As discussed above, there is much dissatisfaction with the requirements of the standard 

monopsony model, one of them being that in reality the monopsonist may be able to bargain 

with the suppliers. When it is able to price discriminate, that means that it would not necessarily 

need to purchase less inputs in order to get to the lower price. As mentioned above, the 

monopsonist is restricting purchases in order to save on costs, however, ideally, it would like to 

purchase more of the input. In a bargaining setting, he can purchase more and still offer a low 

price, if he is sufficiently informed of the cost structure of his suppliers. In that case, efficiency 

would technically not be hurt, because the number of inputs purchased is at (or close to) the 

competitive quantity. There would, however, be a transfer of wealth from the supplier to the 

buyer.  

One way in which the monopsonist can achieve this outcome is by offering all-or-nothing 

contracts.  Such an “all-or-nothing offer” sets a certain low price (below the marginal cost for the 

last unit purchased) for the whole quantity that the monopsonist wants to buy from the specific 

supplier. The supplier can either accept that offer (which is below the price along his supply 

curve,51 and thus below his marginal cost) or sell nothing at all.  

When all-or-nothing offers are made and accepted, from an allocative efficiency point of view, 

the negative effects of monopsony disappear: the optimal number of inputs are hired and there 

are no distortions upstream or downstream.  

What is important is that the consequences are distributive, but that, Blair and Harrison argue, 

should not mean they are to be dismissed.52 The very low prices would induce exit in the long-

run, especially if the prices offered do not cover average total cost; they could also discourage 

entry.53 Some have pointed out that buyers have an incentive not to drive producers out of the 

market; however, as Blair and Harrison argue, this would be an unrealistic assumption to 

make.54 Blair and Harrison suggest that “closer attention to long-run welfare consequences is 

warranted.”55  

This outcome may alleviate the concerns of those who care mostly about static efficiency. But 

even they should note that perfect price discrimination is difficult to achieve and the 

monopsonist runs the risk of getting the price wrong. The key element is information – the more 

knowledge the monopsonist has of his suppliers’ reservation price, the more precisely he will be 

able to set the price.56 However, sometimes reservation prices are not even known to the 

supplier, and in any case – some efficiency is likely to be lost.57 

                                                             
51 R Blair and J Harrison, 'Antitrust Policy and Monopsony' (1991) 76 Cornell Law Review, 297, 316-320. 
52 Ibid, 318. 
53 As argued by the physicians offered all-or-nothing contracts from insurers in the case Kartell v. Blue 

Shield 749 F.2d 922. See Blair and Harrison (n 51) 319. 
54 Ibid, 319-320. Blair and Harrison do not go into detail, but it is possible to imagine that management 

horizons are short-term, whereas the consequences might be long-term.  Additionally, it is too optimistic 

to assume that the monopsonist will have sufficient information to set the price just right as not to induce 

exit. 
55 Ibid, 320. 
56 Ibid, 317. 
57 Noll (n 48) 603. 
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An example of bargaining with perfectly competitive suppliers could be the market for physician 

services or for professional athletes who negotiate their salaries with clubs. Noll gives this 

example to highlight the difficulties inherent in price discriminating among players in order to 

extract the maximum surplus for the team, while preserving the players’ incentives to put in 

optimal effort.58 The difficulty of price discriminating perfectly will lead to some inefficiencies 

(when compared with competitive purchasing) – namely some good players will not be hired. 

But also, the extraction of Ricardian or quasi rents will have the same effect on incentives as 

discussed in the section on monopsony purchasing – exit of above-average players in the 

monopsonized market and their substitution with below-average players by non-monopsonistic 

purchaser as well as erosion of incentives to reinvest in valuable skills; and in the long-run – a 

reduced entry of people in this profession.59  

3.5.4. ALL-OR-NOTHING CONTRACTS V. STANDARD-TERM CONTRACTS 

In some industries with powerful buyers, suppliers complain about the so-called “standard-term 

contracts”. These contracts offer no room for negotiation and are sometimes perceived as a form 

of blackmail by small suppliers.60 The situation is sometimes compared with the position of 

consumers faced with standard term contracts offered on a “take-it-or-leave-it” basis. Yet, the 

take-it-or-leave-it contracts discussed above are quite different in terms of effects on welfare 

than standard term contracts which is why this is a distinction important to make. 

With take-it-or-leave-it offers discussed above, the buyer tailors the offer based on knowledge 

(or an informed guess) about the supplier’s cost. It can thus make the gamble that by depressing 

the price offered the supplier will still accept the offer because this offer will be just enough (or 

just above what is needed) to cover the costs. The price offered varies depending on the 

knowledge that the buyer has of the costs of the supplier.  

With standard term contracts, a uniform price is imposed for all the suppliers. This is more in 

line with the prediction of the monopsony model. This price might well mean that fewer inputs 

will be purchased and that some suppliers will be excluded from the market and in general 

suppliers’ surplus will be reduced. With tailored take-it-or-leave-it offers, more suppliers are 

likely to sell, but their surplus will be reduced.  

It is important to note that whereas the monopsony model assumes the exchange is centered on 

prices, contract terms in combination with price can be equally important. The way in which the 

contract terms are set and how they are enforced might open up the possibility for further 

bargaining on compensation. 

3.5.5. THE UPWARD SLOPING SUPPLY CURVE: A MYTH OR REALITY? 

                                                             
58 Ibid, 603-606. 
59 Ibid, 603-606. 
60 For instance, healthcare providers have protested standard contracts for provision of care imposed by 

powerful insurers. See NOS (Dutch National Broadcaster), ‘Zorgverzekeraars dicteren hoe het gaat’ (24 

December 2014) <http://nos.nl/artikel/2010538-zorgverzekeraars-dicteren-hoe-het-gaat.html >.  

http://nos.nl/artikel/2010538-zorgverzekeraars-dicteren-hoe-het-gaat.html
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It is often noted that the monopsony model is not of much practical use due to the requirement 

in the model for an upward-sloping supply curve. This simply means that on average, marginal 

costs increase the more units are being produced. Essentially, this means that on average we do 

not witness economies of scale in production in this industry.61 Many authors claim this is an 

unrealistic assumption. It excludes the possibility that a company enjoy economies of scale or 

that the supply curve levels off at a point (constant returns to scale meaning the supply curve is 

flat). 

Yet empirical research confirms that upward sloping supply curves can be found in various 

industries.62 However, we must realize that to what extent industry supply curves are upward-

sloping is an empirical question. In fact, a study done demonstrates that a number of industries 

are likely to have upward sloping supply curves. This is also in line with the observations of 

business scholar Michael Porter, who notes that buyer power plays an important role in some 

industries but not in others.63 

3.6. MONEMPORY 

Monempory refers to a situation in which a powerful purchaser simultaneously holds market 

power downstream. The term was first put forth in a book review of William H. Nicholls’ 

monograph titled “A Theoretical Analysis of Imperfect Competition with Special Application to 

the Agricultural Industries” (Iowa State College Press, 1941). The book concerned the nature of 

competition in “industries which stand between agriculture and the consuming public.”64 The 

examples discussed were essentially processors, meat-packers, flour-millers and dairy 

producers. The companies in these industries usually aggregate a lot of agricultural production, 

process it and then sell it on to retail chains.  

The reviewer, A. Nichol, noted that the terms used by the author throughout the book to 

describe these situations, namely “monopoly-monopsony” and “oligopoly-oligopsony” were too 

cumbersome to pronounce. Instead, he suggested the term “monempory” and “oligempory” 

                                                             
61 We should keep in mind that the supply curve in this case is the aggregate supply curve. This means that 

although a particular firm may enjoy economies of scale, the marginal costs for the industry as a whole 

should be rising. 
62 J Shea, 'Do Supply Curves Slope Up?' (1993) 108(1) The Quarterly Journal of Economics, 1. 
63 M. Porter notes that for instance in the ocean-going tanker industry, the buying power of the major oil 

companies is one of the main competitive forces shaping the industry; whereas in the production of tires, 

it is both the role of powerful buyers and the presence of intensive competition which drive the industry 

(Porter, p. 6.). Of course, the forces might change over time. More generally on this see M Porter, 

Competitive Strategy: Techniques for Analyzing Industries and Competitors (The Free Press 1980), 

Chapter 6.  
64 Nichol (n 14) 82. As Nichol notes, these are essentially “middleman industries”. 
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respectively to describe these situation, from Greek verb for trade,65 which is present in the 

word emporium.66  

Monempory power, however, is also present not only in agriculture but in a variety of industries. 

As Nichol notes, the Standard Oil was a monemporist – it was a dominant purchaser of crude oil 

and a seller of finished petroleum products.67 Monempory does not sound so exotic once we 

consider markets in which the mobility of both providers and consumers is restricted – for 

instance, a hospital staffed by local doctors and nurses and serving the immediate needs of local 

residents. Geographically narrow markets call for attention since a company which is not 

powerful by national or global standards may nonetheless be able to wield a lot of power. If this 

middleman is unavoidable, it can create deadweight losses and extract surplus from both 

mobility-restrained suppliers and consumers. Thus, companies which are by global standards 

not very big, can very well be monemporist. Furthermore, a company need not be dominant in 

the sale of all products, but it can nonetheless be a monemporist with respect to certain lines of 

production/slices of the production chain, where it is the dominant purchaser and the dominant 

supplier. 

Another example is that of a healthcare insurer having a dominant presence in a certain 

geographical area. The presence of the monopsonist will not immediately lead to the relocation 

of the service providers (doctors, dentists, psychologists) nor to switching by consumers. The 

lack of credible alternatives from a consumer perspective means that there is a lack of credible 

alternatives for the suppliers.  Such is arguably the situation with respect to long-term 

healthcare in the Netherlands, where regions are dominated by monopsony buyers.68 Thus, an 

individual insurer may not be powerful on a national scale, but very much at the local level. 

Similarly, a hospital whose patients and suppliers and not mobile can act as a monemporist – 

thus eroding the compensation offered to suppliers and decreasing the benefits or quality 

offered to customers.  

How is monempory harmful? We know that monopsony is harmful because it artificially 

depresses purchases – namely, there is a misalignment between the true nature of demand (e.g. 

derived demand) and the nature of purchases. However, this artificial decrease could happen 

regardless of the monopsonist’s downstream position. If the monopsonist, however, is a 

monemporist, it has an additional incentive to reduce purchases: thereby driving down the input 

purchasing prices and economizing on production costs; secondly, restricting output on the 

downstream market and thus charging a higher price at the end. Buying more cheaply and 

selling more dearly is a highly profitable strategy.  

                                                             
65 Ibid, 83. 
66 According to the Oxford English Dictionary, emporium means a commercial center or marketplace. 

Historically, the word was used to refer to a trading post in a foreign country. Source: 

<http://www.oed.com/view/Entry/61392?redirectedFrom=emporium#eid > 
67 Nichol (n 14), 82.  
68 According to Misja Mikkers and Wolf Sauter, the purchasers are monopsonists in their respective 

region. See M Mikkers and W Sauter, "Some Background on Excessive Prices" (405-410) in OECD 

Roundtable, Excessive Prices (DAF/COMP(2011)18, 2012), page 3, point 7. 

http://www.oed.com/view/Entry/61392?redirectedFrom=emporium#eid
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Monempory is harmful in the sense that if a monopolist has an incentive to cut output 

downstream, then it is even better off cutting off input purchases upstream. The restriction of 

purchases is thus doubly beneficial – economies in purchasing take place and higher prices 

downstream ensue. On the other hand, the monemporist need not reduce purchases and output. 

It can purchase the optimal quantity because that makes business sense – for instance, when 

satisfying demand downstream is profitable enough to induce the purchaser to purchase the 

optimal quantity upstream. The monemporist might also be purchasing optimally or selling 

optimally due to other obligations – for instance, due to universal service obligations. However, 

when the conditions are such that reduction of quantities downstream is profitable, the 

monemporist has an even greater incentive to restrict supply than a mere monopolist. 

3.7. OLIGOPSONY 

Very often, situations of oligopsony are addressed under the question of buyer power. 

Oligopsony refers to a purchasing market dominated by several purchasers absorbing most of 

the output.69 Competition among oligopsonists to obtain the lowest possible price or the best 

products might put much pressure on the suppliers if the suppliers need to contract with all 

purchasers in order to be desirable for consumers. Thus, a healthcare provider might need to 

sign up with all major insurers in order to draw the needed number of patients. A branded 

product investing in nation-wide advertising might equally find it important to be available at all 

major retail chains. This would be especially the case when the purchaser is not simply 

purchasing products – it also acts as a gatekeeper to final consumers. Signing with the purchaser 

is not only about selling – it contributes to the brand image of the good. In this case, each 

oligopsonist may be an unavoidable trading partner and may thus be able to exercise 

considerable bargaining power.  

In other industries, however, exposure through diffusion will not matter and the volume of 

purchases will be the decisive factor. Thus, if one oligopsonist can absorb the capacity not 

purchased by the others purchasers, this may be of little importance to the supplier. 

An oligopsonistic market structure does not tell us what the effect for efficiency or competition 

will be. In this sense, oligopsony is similar to bargaining power. In fact, we are not clear on 

whether the two concepts coincide. Certainly, to the extent there is bargaining, they overlap. The 

bottom-line is that finding an oligopsonistic structure gives no prediction about the effect -

depending on the circumstances, the outcome will differ. 

The question is: should we apply the same type of reasoning in the case of oligopsonies as in the 

case of buyer power?  The answer is not clear. Very often, however, we might recognize that 

whether oligopsony or buyer power or relative power is at stake might just be a question of 

                                                             
69 See e.g. V Bhaskar, A Manning and T To, “Oligopsony and Monopsonistic Competition in Labor Markets” 

(2002) 16(2) Journal of Economic Perspectives, 155. The paper discusses oligopsony in the context of 

labor markets. The authors define oligopsony as follows: “Oligopsony describes a situation where 

employer market power persists despite competition with other employers—the number of employers 

does not need to be small. Monopsonistic competition is oligopsony with free entry, so that employer 

profits are driven to zero.” At 156. 
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relevant market definition. A narrowly defined product and geographical market may suggest 

buyer power; a broadly defined one – bargaining power.  

4. COUNTERVAILING (BUYER) POWER 

4.1. CONCEPTUAL ORIGINS 

The term buyer power became part of the popular vocabulary with the publication of John 

Galbraith’s book American Capitalism: The Concept of Countervailing Power. In this short and 

accessibly written book on countervailing power, he sets on a journey to explain how 

countervailing buyer power has emerged in response to the consolidation in the American 

industry, and how, perhaps counter-intuitively, it is helping save the American consumers from 

the tyranny of powerful producers. Thus, Galbraith conceptualized buyer power, or rather, 

countervailing buyer power, as a positive force.  

The book, first published in 1952, is often pointed to as the first time “buyer power” appeared as 

a concept of its own70 and many authors credit the term to Galbraith. However, we have to be 

careful in borrowing the term. What Galbraith talked about was the rise of powerful buyers 

against powerful corporations, therefore in modern terms, what he was talking about mostly 

refers to the concept of bargaining power and not to monopsony power.71  Thus, the concept of 

countervailing power was conceptualized as countervailing power on the buyer side. Galbraith 

expressed hope that it would be the power of buyers that would save the consumers from 

exploitation by the big manufacturing corporations. 

4.2. DRAWING THE LINE: COUNTERVAILING POWER, BARGAINING AND 
MONOPSONY 

As noted, one of the main distinctions drawn in the buyer power debate and one which is 

universally accepted is the definition between “monopsony power” and “bargaining power”.72  

The main distinction usually made is that in the case of bargaining power, bargaining takes 

place; however, in the case of monopsony power, the power is exercised by means of lowering 

purchases. This view is rather popular in thinking but we will argue that it is imprecise and that 

it leads to much confusion in practice. It is not the context – bargaining or purchasing on the 

open market, rather than the nature of the market structure on the other side which better 

determines the choice of model. Since bargaining power is sometimes also called countervailing 

power and the term “countervailing power” is better suited to capture the distinction between 

the two types of power 

                                                             
70 J Galbraith, American Capitalism: the Concept of Countervailing Power (Penguin Books, in association 

with Hamish Hamilton, 1963). 
71 More on this distinction in the following section. 
72 See OECD Policy Roundtable, Monopsony and Buyer Power (n 3). The distinction is sustained 

throughout the Background paper, but for a succinct discussion, see the Executive Summary at 912. 
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For instance, according to the OECD Roundtable Discussion Executive Summary, monopsony 

power is closely linked to the textbook model of monopsony, whereas bargaining power refers 

to bilateral bargaining between companies with a view to determining the division of surplus. 

For convenience, the distinction is quoted below: 

“The distinction between the two types of buyer power is based on their source and the 

effect of their exercise. A firm has monopsony power if its share of purchases in the 

upstream input market is sufficiently large that it can cause the market price to fall by 

purchasing less and cause it to rise by purchasing more. 

 

When there are relatively few suppliers and buyers and the terms of trade are determined 

by bilateral bargaining, bargaining power determines the extent to which a buyer is able to 

extract surplus from a supplier. Differences in bargaining power are reflected in differences 

in individually negotiated discounts. Bargaining power refers to the bargaining strength 

that a buyer has with respect to its suppliers. 

 

Both types of buyer power result in lower prices, though the lower price obtained from 

monopsony power is achieved through the act of purchasing less, whereas the lower price 

obtained from bargaining power is achieved through the threat of purchasing less. A key 

difference is that the exercise of monopsony power results in prices being depressed below 

competitive levels, whereas the exercise of bargaining power might countervail seller 

market power and push prices toward competitive levels.”73 

 

Whereas the distinction between the two types of buyer power is universally accepted, we might 

wonder to what extent it holds when we consider the possible modifications of the monopsony 

model. If monopsonists can also bargain, then bargaining is not what distinguishes one type of 

buyer power from another. In fact, not every situation in which bargaining takes place is 

indicative of bargaining power – we noted the examples of price-discriminating monopsonists; 

and not every situation in which there is no bargaining means that we do not witness bargaining 

power.74 

 

 

 

 

 

                                                             
73 Ibid, 9. 
74 See for instance BJ Ruffle (n 10). Ruffe notes of a number of experiments in which the countervailing 

power was tested by means of an algorithm selecting prices or posting prices. Thus countervailing power 

is sometimes operationalized in a non-bargaining framework.  
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Table 4. Market structure types. 

For practical purposes, we might note that the situations in which countervailing power applies 

differ from monopsony power in that both the demand and the supply side in a given transaction 

are concentrated. It does not apply to a situation in which one of the sides is perfectly 

competitive. Hence, the attention to bargaining over the surplus.  

We should also make the distinction between countervailing power and relational market 

power. One party may happen to have more bargaining power than another in the context of a 

specific relation or transaction; yet, the market overall might be competitive or might not exhibit 

the features of a bilateral oligopoly or a bilateral monopoly. Given that the antitrust rules apply 

differently depending on whether the market is concentrated, this distinction, which might not 

always be sensible from an economic point of view, is important to retain. 

4.3. GENERAL MODEL OF BARGAINING 

The applications of the bargaining model for two firms should reflect the fact that the outcome of 

the bargaining will be influenced by the outside options for both seller and buyer and the so-

called “bargaining effectiveness”.75 In such a setting, the bargaining is over the so-called 

“incremental surplus”, which is namely the surplus that the two companies would get over and 

above what they could get from a trade with their outside options.76 The bargaining takes place 

so that these gains can be split. The outcome in this case is determined by the attractiveness of 

the outside options and of the bargaining effectiveness of the firms. Accordingly, these are the 

three sources of bargaining power. 

The first determinant, the outside option of the buyer, is determined by the “ability and 

willingness” to switch to other suppliers.77 This in turn would depend on whether and how 

                                                             
75 A simple model is available in J Church (n 50) 37-38.  
76 Ibid, 38. According to Church, where V are the net profits from the downstream sales of the buyer and C 

represents the cost to the supplier of providing the input; and where Vb are the net profits to the buyer 

from trading with someone else and Vs  are the net profits of the supplier from trading with someone else, 

the incremental surplus =  V-Vb-Vs. 
77 Ibid, 40. 
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significant the switching costs are, whether vertical integration is an option or whether new 

entry can be sponsored or somehow induced.78 The argument goes that depending on the size of 

the buyer, he might find that the benefit of switching to a new supplier is larger than the cost of 

switching: hence, for a larger buyer it would be cheaper to switch or search for new options79 

(than it would be for a smaller buyer). The value of the buyer’s outside option would also be 

higher in a situation in which there are many suppliers and the goods are homogenous.80 Finally, 

the size of the buyer relative to the seller was also found significant.81 

Following the same logic, the outside option of the seller is determined by its willingness and 

ability to switch to or find other buyers. Similarly, important factors are the relative size of one 

firm to another (e.g. will the termination of negotiation “inflict a more than proportional loss” on 

the supplier – than it does on the buyer), what is the nature of the competition downstream (and 

is the buyer also a “gatekeeper”) and also the financial stability of the seller (e.g. to what extent 

does the survival of the supplier depend on the purchases from the buyer – i.e. how desperate is 

the supplier to get the contract).82 

Finally, the bargaining outcome also depends on each party’s “bargaining effectiveness”. The 

name is misleading as it might lead us to think that it has to do with the skills of the individual 

negotiators. The substance of the term, as presented in the OECD Background paper, has to do 

with the relative financial position of the firm – which firm can afford to wait longer? Which firm 

can invest in better information about the outside options of its business partner?83 This concept 

seems to overlap with the size factor already mentioned when discussing the value of the 

outside option of the buyer – the larger and better capitalized the firm, the more likely is it to be 

able to wait out a bad business proposition (play it long) and to invest in information.  

The general bargaining framework has several limitations which will be mentioned below. The 

model is rather simplistic in its assumptions about the object of the bargaining – one type of 

product with the negotiations being on the price and/or volumes mostly.84 To assume this type 

of bargaining is often unrealistic. Companies often negotiate on a variety of products and 

services – in the retail sector, for instance, the contracts concluded can concern several lines of 

products and, on the part of the supermarket – may include distribution services, promotional 

services.85 Secondly, the contracts concluded are more complex than a simple wholesale price: 

                                                             
78 Ibid, 40.  
79 Ibid, 40. 
80 Ibid, 40. 
81 Ibid, 40. 
82 Ibid, 41. 
83 Ibid, 42. 
84 Ibid, 38. 
85 These may include special promotions carried out by supermarket staff or promotion in the brochure of 

the supermarket. 
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they often provide for a two-part tariff (a fixed fee + wholesale price). 86  Thirdly, the model does 

not fully account for the fact that many different negotiations could be taking place in parallel 

and that the outcome in each is dependent on the outcome in another.87 Finally, it does not 

include the nature of downstream competition as a variable.88 

In conclusion, the bargaining framework is useful in highlighting the sources of bargaining 

strength, namely the importance of outside options for both seller and buyer, as well as the 

additional elements (ability to wait, ability to pay for information). However, we need very 

specific applications of the model to the different circumstances of each combination of market 

structures in order to find out about the welfare effects on upstream and downstream markets 

(including effect on final consumers), about the way rents are split and about the impact on 

competitors.  

Some literature exists, but it is not comprehensive. In a bargaining context, where firms have 

different bargaining strengths and prices are individually determined by bargaining, firms try to 

price discriminate.89 In this sense, the literature on price discrimination could be helpful, but 

unfortunately most of the literature does not consider a market with a powerful buyer; the 

literature considering the effects of price discrimination by an intermediate good monopolist 

supplier engaged in bilateral negotiations with powerful buyers is very small.90 Therefore, the 

actual effects of a bargaining situation in which the upstream market is a monopoly/oligopoly 

and the demand side is an oligopsony are not predictable for every type of situation. Therefore, 

this paper will not go into detail about all the studies that are available, although the literature is 

not very extensive. However, it will highlight some relevant about the effects of bargaining with 

a powerful buyer (monopsonist) when suppliers are perfectly competitive, when the supply side 

is monopsonistic competition and when there is a bilateral monopoly. 

Before proceeding with this discussion, a note is due on price discrimination. It is relevant for 

the discussions on buyer power, especially the policy discussions, to emphasize that the price 

discrimination can be motivated by different goals. It might be purely dependent on efficiencies 

associated with larger volumes, eliminating transaction costs, logistics, etc. – a cost-justified 

efficiency. However, it could also be the result of the exercise of bargaining power and unrelated 

to efficiencies (or be a mixture of both: reflect both the superior efficiencies and the bargaining 

power of the firm). The first option – namely, a cost-justified efficiency should make no 

difference for the welfare of anyone (supplier, buyer, consumer). The challenge, of course, would 

be to tell apart cost-justified efficiencies and harmful rent transfer, or when there is a mixture of 

both. 

                                                             
86The opportunity to express the price in more complex terms arguably avoids the double marginalization 

problem.  This would be the problem in which a strong supplier is selling to a strong buyer – each one of 

them has an incentive to put the maximum markup with the final consumer paying for both of the 

margins. The suggestion that a two-part tariff would resolve the double marginalization problem is in J 

Church (n 50) 39. 
87 Ibid, 39.  
88 Ibid, 39. 
89 Ibid, 43. According to Church: “Differential bargaining power induces price discrimination in the 

upstream market.”  
90 Ibid, 43. 
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4.4. THE ECONOMIC EFFECTS OF COUNTERVAILING BUYER POWER 

Galbraith’s theory gave rise to one of the most powerful and most often misunderstood 

arguments with respect to buyer power. As noted in the introduction, some scholars view buyer 

power as a benign phenomenon, others – as an egregious one. The ones viewing it positively 

usually concur with Galbraith’s argument made more than sixty years ago – that a powerful 

buyer erodes the power of suppliers. Galbraith’s idea was that buyer power acted as a regulating 

mechanism which serves to make up for the lack of horizontal competition in supplier industries 

(due to mergers, cartels or the presence of monopolies).91 But does the argument hold? And if 

yes, under what circumstances?  

Galbraith’s theory of countervailing power advances mainly two ideas: 1) that wherever there is 

economic power (monopoly or an oligopoly), a countervailing power naturally arises92 and 2) 

that this power is the solution to the oligopoly or monopoly problem.93   

One of the major critics of Galbraith’s theory was economist George Stigler. Stigler disagreed 

with Galbraith on both points. On the first point, Stigler criticized the logic and the empirical 

support for Galbraith’s arguments. Stigler noted that in a number of sectors the countervailing 

power had emerged thanks to a government mandate,94 or functions in a context in which the 

suppliers are powerless,95 or achieves low prices thanks to innovations.96 But most importantly, 

Stigler criticized the conclusions of Galbraith with respect to the positive effects and desirability 

of countervailing power. Stigler assesses Galbraith’s theory as a bilateral monopoly or oligopoly, 

                                                             
91 JK Galbraith (n 70). 
92 Ibid, 125. In Galbraith’s own words: “private economic power is held in check by the countervailing 

power for those who are subject to it. The first begets the second.” 
93 Ibid, 127. In Galbraith’s words: “This means that, as a common rule, we can rely on countervailing 

power to appear as a curb on economic power.”  
94 GJ Stigler, “The Economist Plays with Blocs” (1954) 44 American Economic Review, 7, 11, notes that 

“Whatever the desirability of this type of organization, we cannot use government-sponsored blocs as an 

illustration of the natural emergence of countervailing power, unless this is a political rather than an 

economic dogma.” 
95 Ibid, 12. According to Stigler: “Concentration of production was relatively low in each of these fields 

except meat packing - and the grocery chains began to handle meat only late in their development - and 

probably drugs. On the other hand, chains did not prosper in such concentrated products as petroleum 

products, automobiles, cigarettes (but chains were fairly important in cigars, which is less concentrated), 

liquor, and household appliances. Department stores had their chief sales in such unconcentrated 

products as apparel, furniture, dry goods, shoes, etc.”  
96 Ibid, 12. Stigler  attributes the success and lower prices of retail chain stores to innovation and 

technological developments. Stigler writes “in drugs were due to lower buying prices. The new types of 

retailers flourished where innovations in merchandising techniques and simplification of selling services 

were acceptable to consumers, regardless of the extent of concentration in production.” With respect to 

the latter point see Godfrey Lebhar, who pointed to the entrepreneurship and innovation that led to the 

establishment of the first chain stores. See G Lebhar, Chain Stores in America 1859-1950 (Chain Store 

Publishing Corporation 1952). 
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although Galbraith himself explicitly rejected the use of the term bilateral monopoly.97 From 

Stigler’s perspective, Galbraith’s favored scenario approximated the operation of a bilateral 

oligopoly:  

“[T]he theory of bilateral oligopoly can hardly be said to exist, and the theory of bilateral 

monopoly – which Galbraith disposes of in a singularly high-handed manner – offers only 

contradictions to his theory. On the basis of our existing theories, I would expect bilateral 

oligopoly to be relatively monopolistic in operation.”98  

Stigler was similarly very dismissive about Galbraith’s arguments about pass-on to consumers: 

 “It is true that as countervailers they might share monopoly profits, but if the new 

oligopolies are formed in competitive areas, one may also obtain oligopoly profits and in 

addition avoid struggles with powerful economic units. Nor is there any explanation, in 

Galbraith's book or elsewhere, why bilateral oligopoly should in general eliminate, and not 

merely redistribute, monopoly gains.”99  

Modern economic literature lends support to Stigler’s observations about the welfare effects of a 

bilateral monopoly.100 Indeed, we may also see that Galbraith was misguided also on his first 

point – strong bargaining power does not simply and naturally arise in response to large 

concentrations. There are many industries in which producers are powerful and there are no 

strong entities to come in between them and the final consumers. Likewise, there are also lots of 

industries with small and dispersed producers who fail to organize themselves into big blocs 

with countervailing power. 

4.5. SPECIFIC APPLICATIONS 

4.5.1. BARGAINING OUTCOMES IN A BILATERAL MONOPOLY 

Bilateral monopoly is sometimes seen as the solution to seller power. The hope is that 

countering the power of the dominant firm with the power of a business partner would result in 

lower prices charged and more output, which would benefit the consumers down the chain.101 

Monopoly power is associated with monopoly rents and there seems to be no redeeming value 

in protecting those - unless, and this is arguable, they are the reward for superior business skill 

and investment. 

                                                             
97 Galbraith specifically chose not to use the term “bilateral monopoly” and to coin the term 

“countervailing power” instead. Galbraith’s reason for doing so is his disagreement with the economic 

literature, which treats the emergence of bilateral monopoly as external, whereas one of Galbraith’s main 

points is that countervailing power occurs naturally in response to monopoly or oligopoly. See Galbraith 

(n 70) 127. Galbraith writes: “As bilateral monopoly is treated in economic literature, it is an adventitious 

occurrence.” 
98 Stigler (n 94) 9. 
99 Ibid, 13. 
100 See also Noll (n 48). 
101 Ibid, 606-067.  
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However, there are reasons to be skeptical rather than optimistic about the welfare effects of 

bilateral monopoly. Although pass through to consumer is theoretically possible, it does not 

automatically materialize.102 Roger Noll points out the following shortcomings of a bilateral 

monopoly: the fact that it might lead to delays due to bargaining failures; that it might lead to the 

monopsonist entrenching or enhancing his dominant position downstream or in other markets; 

that it might encourage the monopsonist to extract not only the monopoly rents, but also the 

other types of rents, thus creating inefficiencies.103 Finally, the extraction of any type of rent, 

even a monopoly rent when the monopoly was attained by means of superior market 

performance, by the monopsonist may be attacked on the ground that it diminishes the 

incentives for firms to innovate.104 The general conclusion is that although a monopsony may 

alleviate the problems inflicted on efficiency by a monopoly supplier, it is inferior to having a 

competitive market both upstream and downstream.105  

4.5.2. BILATERAL OLIGOPOLY (OLIGOPOLY-OLIGOPSONY) 

As noted above, the literature on price discrimination when a powerful buyer or buyers bargain 

with a monopoly or oligopoly suppliers is limited. The effects for efficiency and consumer prices 

depend on a variety of conditions, which include: the source of the bargaining power, the 

options for the buyer (e.g. possibility to vertically integrate and supply the input itself), the type 

of contract (linear or nonlinear) and the laws on price discrimination.106 The outcomes may vary 

depending on the situation: there could be situations in which the profits are split and 

consumers are hurt, situations in which consumers benefit and there can also be mixed effects. 

More research is needed in order to reach clearer guidelines for antitrust enforcers and policy-

makers. 

5. RELATIVE MARKET POWER, ECONOMIC DEPENDENCE, AND 
SUPERIOR BARGAINING POWER 

5.1. CONCEPTUAL ORIGINS 

In addition to the terms already discussed, debates on buyer power feature a number of other 

terms such as “relative market power” (also sometimes called “relational market power”), 

superior bargaining position, and economic dependency. Professional economists are not always 

familiar with these terms. Yet, these terms are prominently used in legal texts and debates. In 

Europe, buyer power has been primarily associated with the concept of “economic dependency”. 

In fact, in response to claims about buyer power in the grocery sector, a number of EU Member 

                                                             
102 Ibid, 607. 
103 Ibid, 606-610. Noll refers to the findings of Inderst and Wey, who show that there may be instances of 

bilateral monopoly, when the monopsonist may actually still purchase less than the competitive level, thus 

limiting output in the downstream market. R Inderst and C Wey, “Bargaining, Mergers, and Technology 

Choice in Bilaterally Oligopolistic Markets” (2003) 34 RAND Journal of Economics, 1, 11. 
104 Noll (n 48) 608-609. It can also be questionable on fairness grounds. 
105 Ibid, 610. 
106 J Church (n 50) 44-47. 
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States have responded by enacting laws prohibiting or regulating situations of economic 

dependence.107 Generally speaking, these terms refer to super commercial strength in the 

context of a particular business relationship, and not necessarily on a market which is 

concentrated. In this section, we will consider what these terms mean and to what extent they 

are relevant for the debate on buyer power. 

It is believed that Germany was the first to recognize the concept of economic dependency in law 

and to introduce a provision prohibiting the abuse of such dependency and that the other 

countries who subsequently adopted such laws formulated them after the German example. 

Germany introduced a provision on economic dependency to its competition law in 1973. It 

targeted situations in which the switching possibilities for a supplier were very limited.108  The 

law was based on a theory of “relative market power”, which were developed by Helmut Arndt. 

According to David Gerber, it was Arndt who “demonstrated that economic power was a 

problem even where there was no dominance of a market.”109 In Germany, for the purpose of 

fighting economic dependence, the concept of “relative market power” has been used. 

“Dependency was deemed to exist where a supplier did not have ‘sufficient and reasonable 

possibilities’ to shift to another purchaser. This was the concept of ‘relative market power’ and 

its use was to be expanded considerably in the following years.[…] If a firm was ‘dependent’ on 

another firm, the company with this ‘relative power’ was in a position to harm or destroy the 

dependent and thus it should be prevented from abusing this power.”110 Gerber noted that the 

inclusion in this provision led to a substantial increase in private litigation to the point where 

litigation under this provision would become more important than the provisions on abuse.111 

After an amendment in the 1990s, the law would apply only to SMEs – to protect SMEs. “The 

relative market power provision prevents buyers from making unreasonable demands on their 

suppliers, and the threshold is considerably lower than the threshold for merger control.”112  

Other countries followed suit and also enacted laws to protect companies in a situation of 

economic dependence. Thus, for instance, France and Portugal adopted similar provisions. 

However, the content of the term “economic dependence” would change according to the nature 

of law enforcement in the specific country. In France, for the purpose of applying the law on 

abuse of economic dependence, the relevant criteria for establishing dependence included: level 

                                                             
107 For an overview, see College of Europe, European University Institute and Center for European Policy 

Studies, Study on the Legal Framework Covering Business-to-Business Unfair Trading Practices in the 

Retail Supply Chain (Report prepared for the European Commission, DG MARKT/2012/049/E, 2014) 

<http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf>, 1-440. 
108 D Gerber, Law and Competition in Twentieth Century Europe : Protecting Prometheus (OUP 1998), 

315. 
109 Ibid, 316. 
110 Ibid, 315-316. With respect to the last sentence, Gerber refers to Helmut Arndt, Markt und Macht (2nd 

ed., Tubingen 1973) and Helmut Arndt, Wirtschaftliche Macht (3rd ed, Munich 1980). See also H Ullrich, 

‘Anti-Unfair Competition Law and Anti-Trust Law: A Continental Conundrum’ (2005) EUI Working Paper 

in Law No 2005/01 <http://cadmus.eui.eu/bitstream/handle/1814/2832/law05-01.pdf >, 37. 
111 Gerber (n 108) 316. 
112 C-D Ehlermann and L Laudati (eds.), Proceedings of the European Competition Forum (Wiley series in 

European Law: Wiley 1995), 174. Statement by Mr. Dobler of the BundesKartellamt, Germany.  

http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf
http://cadmus.eui.eu/bitstream/handle/1814/2832/law05-01.pdf
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of turnover, size of the trading partner, importance of the trading partner in the distribution of 

the product, the availability of outside options in case of a refusal to deal; financial resources of 

the weaker party; the profit margins on the respective markets.113 In Germany, as noted above, 

market share thresholds are used.  

Despite the fact that it was introduced by an economist, the terms “relative market power” and 

“economic dependence” are not present in standard economic textbooks and are not 

encountered often in the economic literature on buyer power. No uniformly accepted definitions 

of these terms exist. Broadly speaking, this concept suggests that some companies are 

dependent on others and should therefore be protected in their dealings with their larger 

trading partners.  

Another term associated with buyer power – the so called “superior bargaining power” – is also 

used in the literature. In fact, the International Competition Network set up a task force to study 

this topic and produced a report on the matter. According to the report produced by the task 

force: 

“ASBP [abuse of superior bargaining position] here typically includes, but is not limited to, a 

situation in which a party makes use of its superior bargaining position relative to another 

party with whom it maintains a continuous business relationship to take any act such as to 

unjustly, in light of normal business practices, cause the other party to provide money, 

service or other economic benefits. For example, in Japan, ASBP includes acts such as 

request for provision of supplier’s labor without compensation and coercive collection of 

contributions, and exercising buying power. A party in the superior bargaining position 

does not necessarily have to be a dominant firm or firm with significant market power.”114 

It is obvious that the definition of “superior bargaining power” is similar to the concepts of 

economic dependence and relative, or relational, market power. What we learn from the report 

is that superior bargaining power concerns power in the context of a specific relationship as 

distinct from power on a certain relevant market as a whole and that this power is sufficient in 

order to enable coercive behavior. Thus, all these terms share a key characteristic: the presence 

of power imbalances within the context of a particular relationship. 

5.2. DEFINITIONS 

The multiplicity of terms also means that a variety of definitions exist. We can essentially 

distinguish two approaches to defining economic dependency. These are not formal distinctions 

made in the literature, but rather propositions to explain the variety of conceptualizations of 

economic dependency. Where they differ is in where the emphasis is placed. 

The first approach places the emphasis on the lack of alternatives or captive situation of the 

weaker party. The second rather sees the problem as a contracting problem involving two 

                                                             
113 Ibid, 169. Submission by Mr. Babusiaux of the Directorate General for Competition, Consumers and 

Fraud Prevention in the Economic Ministry of France. 
114 International Competition Network (ICN) Report on Abuse of Superior Bargaining Position (7th Annual 

ICN Conference in Kyoto, Japan, 2008), 3. 
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parties, but not extending to the rest of the market. What the two approaches have in common is 

that there is no consideration of market power and effects on the market as whole. Where they 

differ is in what they include and exclude in addition to this commonality. 

Under the first approach, dependence is often described as lack of switching alternatives – 

essentially, as expressed in the German law of 1973. In the case of a buyer – that would be the 

lack of alternative suppliers; in the case of a seller – the lack of alternative buyers or distributors. 

Following this approach, it does not matter if the company considered powerful has power in 

the objective sense – as recognized by the rest of the market or by the economy. It matters that it 

has power in the subjective context of the trading relationship. This definition has a wide scope: 

it can include individual transactions between not-so-large traders, oligopsonistic situations as 

well as cases in which there is market power (buyer power or seller power). The lack of 

alternatives, however, does not tell us much as to the reason why there are no alternatives for 

the seller. The seller could have no switching alternatives for a number of reasons: because it is 

facing a concentrated market; because it is tied up in contractual restraints limiting its freedom; 

but also because it is highly specialized, producing a product that is not very attractive or 

obsolete and thus only able to supply few customers. 

The second approach to economic dependence emphasizes the fact that the issue concerns a 

particular trading relationship or even transaction as opposed to a market-wide problem. In this 

sense, it comes close to the concept of bargaining power, but without the implication that the 

supplier is also powerful. The gist of this approach is well summed up by Frederic Jenny’s words 

that “economic dependence concerns a bilateral relationship […] rather than protecting the 

market against distortions of competition.”115 An obvious flaw in this definition is that 

companies can be pretty large and powerful and still claim to be dependent. In the presence of 

laws prohibiting abuse of economic dependence, this could lead to unjustified intervention in a 

private bargain. A second danger implicit in emphasizing the individual relationship is the 

implication that problems falling in the dependence category are outside the scope of antitrust. 

A large number of unfavorable contracts with small traders can prejudice efficiency and 

competition on the market and would normally fall under the antitrust rules. Also, the antitrust 

rules apply to individual transactions when those have a market impact.  

5.3. BUYER POWER AND ECONOMIC DEPENDENCE 

It is obvious that none of the concepts falling under the “economic dependence” umbrella are 

meant to exclusively address issues of buyer power. They would apply just as well to seller-side 

power imbalances. Yet, there are suggestions that economic dependence from a buyer is special. 

It is sometimes submitted that buyer power manifests itself “at lower market shares” than seller 

power.116 It has been suggested that a buyer accounting for as little as 10 % of a supplier’s 

output can exercise buyer power. 

                                                             
115 Ibid, 180. Statement by Prof. Frédéric Jenny. 
116 See e.g. P Dobson, 'Exploiting Buyer Power: Lessons from the British Grocery Trade' (2005) 72(2) 

Antitrust Law Journal, 529, 533-536. Essentially, what is meant is that a retailer accounting for a 

seemingly small proportion of a supplier’s sales – e.g. 10% - might be able to exercise significant 

bargaining power in negotiations.  
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These figures are certainly interesting but there is a danger in accepting them as a general truth. 

Firstly, market shares are not the ultimate measure of actual power. In the context of global 

supply chains, there can be companies, which thanks to a combination of intellectual property 

ownership, contractual restraints and concentration, might find themselves in a position to 

control a supplier. Thus, we might find economic dependency even if the purchasing market 

remains relatively competitive, when a supplier is tied to the buyer by means of debt, IP or due 

to exit barriers connected with abandoning the relationship (e.g. contractual penalties). 

The question from an antitrust perspective is if these concepts have any added value in helping 

identify conduct which is undesirable from a social perspective. We might also wonder about 

enshrining such concepts into laws, as is the case with laws on economic dependence. At first 

glance, it seems that such laws aim to complement antitrust enforcement by treading into an 

area that is not covered by the traditional antitrust provisions. Yet, from the discussion above, it 

seems that the concept of economic dependence might stretch into antitrust areas. As shown 

above, the concepts of economic dependence overlap to an extent with traditional areas of 

antitrust enforcement. Then, the issue of possible clashes within legal disciplines arises. 

Where they are helpful is in highlighting potential shortcomings of the antitrust system. Firstly, 

what might seem like a trifle individual relationship matter may be a symptom of a certain 

market distortion which perpetuates economic dependence. For instance, individual contractual 

relationships may also be part of a broader scheme by the stronger party intending to cut off 

competitors and make the suppliers dependent.  

The relative market power might be an indication of an oligopsonistic market, in which not one 

company acts as a dominant purchaser, but in which each purchaser nonetheless wields a lot of 

power toward its suppliers. In the absence of collusion, however, the antitrust system falls short 

of tools for dealing with this issue even if it might lead to lower efficiency. Bradley Ruffle, for 

instance, argues:117 

“Regardless of the overall welfare and efficiency effects of countervailing power, the 

increasing policy relevance of this topic is indisputable for two reasons. First, Steuer (2004) 

makes the point that the phenomenon of outsourcing creates countervailing power. 

Growing corporations strive to maintain their profit margins often by cutting costs and 

specializing production through outsourcing some aspect of their business (e.g., product 

distribution, supply of inputs). These corporations assume the role of powerful buyers 

toward their new suppliers, bringing to bear their buying power, knowledge of the cost 

structure and ability to self-supply or switch suppliers. Second, the worldwide trends away 

from industrial regulation (i.e., toward deregulation) and toward increased industrial 

concentration, resulting primarily from an ongoing horizontal merger wave (see, e.g., Pryor 

2001), challenges buyers to respond strategically and exert a countervailing force. The 

                                                             
117 We should note that while in his article Ruffle talks about “countervailing buyer power”, his definition 

of countervailing power does not imply concentration on the other side of the market. Thus, his definition 

includes both countervailing power and monopsony power. Ruffle (n 10). 
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aforementioned growth of mega-retailers is an indication that they have risen to the 

challenge.”118 

In conclusion, the issue of economic dependence and power imbalances in individual contractual 

relationships does matter. Currently, however, research into the effects of economic dependence 

– defined as such – is not done by the economics discipline.  

6. ECONOMIC ASSESSMENT OF BUYER POWER 

6.1. WELFARE AND EFFICIENCY 

Economic assessment is mostly concerned with the impact on welfare.119 In particular, the 

concern is how welfare can be maximized given limited resources – how resources can be 

allocated so that more can be achieved with what we have. This would be an efficient outcome 

and the efficient outcome is one in which welfare is maximized. Economic assessment is thus 

concerned with improving efficiency so that welfare can be maximized. 

In philosophical terms, welfare usually means the subjective well-being of the individual;120 

however, maximizing individual welfare is not the prime concern of economics. Rather, the goal 

is to maximize welfare for society, conceptualized as the aggregation of the “well-being” scores 

of the individuals making up society. Welfare, in itself, can be defined according to individual 

preferences. However, those are not easy to observe or measure. For this reason, economics 

employs “proxies” of well-being, such as willingness to pay, measured in money per quantity.  

In general, economists are in concerned with maximizing welfare as such, not with how the 

welfare gains are re-distributed. In the context of competition law and policy, this is expressed in 

a preference for maximizing total welfare rather than consumer welfare.121 The goal should be 

increasing welfare first, then worrying about its redistribution.  

A major shortcoming of the welfare approach arises when willingness to pay is a poor proxy for 

the actual valuations of individuals. Willingness to pay essentially relies on price information to 

estimate the welfare effects for individuals. If prices go up, it is assumed that consumers’ welfare 

has suffered. If prices go down, it is assumed that consumers’ welfare has improved. However, 

the question sometimes arises, what if consumers prefer to pay a bit more for higher quality, e.g. 

higher environmental standards? Economists have developed some measures to deal with such 

difficulties. For instance, the quality-adjusted-life-years (QALY)122 measure was introduced to 

deal with the different dimensions that matter for the welfare of individuals undergoing health 

                                                             
118 Ibid, 178. 
119 See D Hausman “Philosophy of Economics” (2012) Stanford Encyclopedia of Philosophy 

<http://plato.stanford.edu/entries/economics/>. 
120 Ibid. 
121 It has, however, been pointed out that in most cases the predictions made under either standard would 

coincide. An important exception in this case is, of course, the presence of buyer power. D Carlton, 'Does 

Antitrust Need to be Modernized?' (2007) 21(3) Journal of Economic Perspectives, 155, 155-76. 
122 R Zeckhauser and D Shepard, 'Where Now for Saving Lives?' (1976)4 (4) Law and Contemporary 

Problems, 5 esp. at 11-12. Since then, the QALY indicator has been adopted in health policy. 
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treatment – length of life and quality of life. However, for most products, there are no similar 

measures. Thus, for most products, the emphasis remains on price effects, not on quality or 

innovation-adjusted prices, or sustainability-adjusted prices. 

6.2. EFFICIENCY ANALYSIS 

There are three types of efficiencies: allocative, productive, and dynamic. In principle, antitrust 

should care as much about productive and dynamic efficiency as about allocative efficiency. In 

practice, the emphasis is often on allocative analysis only. In the present section, we will 

consider the definition of the three types of efficiency and summarize the expected impact of 

buyer power under each type of efficiency. Since the effect of the different types of buyer power 

on allocative efficiency was already discussed in the previous sections, this section will be kept 

short. Finally, attention will be paid to the trade-offs among the different types of efficiency, 

specifically in the context of the exercise of buyer power. 

6.2.1. ALLOCATIVE EFFICIENCY 

Allocative efficiency is concerned with the extent to which the market distributes (or allocates) 

goods (and services) to those that value them the most. Allocative efficiency is achieved when all 

consumers who value the good at more than what it costs to produce it (at the margin) can 

purchase the good up until the last person whose valuation is just equal to the marginal cost of 

the good.  

In the case of a monopolist, if prices are set too high, then consumers willing to pay more than 

what the good costs to produce at the margin will not be able to purchase.  Society will suffer 

what is called a deadweight loss, and productive potential will have been wasted. Deadweight 

losses are not dependent on the existence of monopoly, but occur every time a price is set above 

marginal cost.123 

In the case of a monopsonist, the situation is similar. The monopsony buyer buys a lower 

quantity, and society suffers a deadweight loss. Assuming the buyer re-sells the units purchased, 

the buyers’ customers have less units to purchase, even if the price is indeed low. The buyer 

enjoys a transfer of surplus from the suppliers, but society suffers a deadweight loss. The 

products cost less than the customer’s marginal willingness to pay and still they are not 

purchased. 

As discussed in the previous sections in this chapter, the deadweight loss problem could be 

ameliorated in the case of price discrimination. In this case, the optimal number of inputs is 

purchased; however, the buyer extracts the maximum possible surplus from the suppliers.  

6.2.2. PRODUCTIVE EFFICIENCY 

                                                             
123 M Motta, Competition Policy: Theory and Practice (1st edn, Cambridge University Press, Cambridge 

2004) 43. 
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Productive efficiency is possibly the first type of efficiency to be recognized as such.124 It is 

closely related to the classic definition of efficiency – best way to use a certain type of means to 

an end – this would mean achieving the largest possible output with the lowest number of 

resources given a certain quantity of resources. The quantities available are treated as given, 

which means that an analysis of productive efficiency is static. 

Productive efficiency can be harmed when a company is a monopolist or has a high degree of 

market power. According to Massimo Motta: “from an empirical point of view, the evidence is 

mixed, but points to significant productive efficiency losses, which might even be larger than the 

more usual allocative inefficiency ones.”125 This makes a lot of intuitive sense – if a company’s 

market position is unthreatened, then the company might not feel the urge to operate at an 

optimum efficiency. Motta refers to this as “managerial slack” or the so called “X-inefficiency” – 

when the times are good, the manager might be tempted to simply go with the flow, with the 

company leading “a quiet life” because there are no competitive threats on the horizon.126  

Companies with market power might also not feel pushed to watch their costs or adopt the best 

available technologies. In the absence of competition, they will fail to be punished by the 

market.127 The examples given by Motta highlight the possibility of entry and exit under 

competitive conditions – those dynamics have been shown to drive productivity gains in a 

variety of industries.128 

The impact of buyer power on the productive efficiency of suppliers is not often addressed in the 

literature. Usually, productive efficiency is related to productivity, which itself is related to 

know-how, availability of state-of-the-art technology, ability to realize economies of scale and 

scope; in the case of labor, it could be related to the motivation and efficiency (speed, quality of 

work) of employees. An improvement in productive efficiency would allow a company to achieve 

the optimal mix of inputs given limited resources.  

In the case of monopsony power, it is difficult to discern what the possibility for suppliers to 

optimize would be. Investing in know-how, superior management and machinery, for instance, 

requires investments. Money is either invested from own profits or obtained through financing 

(from banks or from capital markets). In the case of small suppliers facing large buyers, it is not 

clear to what extent productive efficiency improvements are possible and to what extent the 

financing for their realization would be available. This is an issue that merits further research.  

 

6.2.3. DYNAMIC EFFICIENCY 

                                                             
124 Hesiod was already interested in efficiency as of the VIIIth century BC. The term economics first 

appeared from the name of a book by Xenophon (4th century BC), in which he discussed efficiency in terms 

of the managing a household or a certain type of production efficienty. H Landreth and D Colander, History 

of Economic Thought (3rd edn, Houghton Mifflin 1994), 26-27. 
125 Motta (n 123) 45. 
126 Ibid, 47-48. 
127 Motta refers to this as the “Darwinian selection argument”. Ibid, 47 and 50-51. 
128 Ibid, 50-51. 



Buyer Power in Economics: Definitions, Impact, and Assessment 

67 
 

There is debate in the literature as to how dynamic efficiency should be defined.129 Some 

emphasize that dynamic analysis is one which measures efficiency over time – as opposed to the 

static analysis, which is “a snapshot at one point in time.”130 Others emphasize the changes 

occurring over time, in particular, innovation. Thus, for Motta dynamic efficiency “refers to the 

extent to which a firm introduces new products or processes of production.”131 There seems to 

be some consensus that dynamic efficiency would include both – innovation and improvement of 

production over time.  

Such a definition might provoke the question about the difference between productive efficiency 

– which also implies improvement of productivity and might also involve innovation – and 

dynamic efficiency. The crucial distinction between optimizing productive efficiency and 

pursuing dynamic efficiency is whether the company is upgrading to the existing best standards 

(e.g. using its inputs in the best possible way known at the time – in which case, it is optimizing 

productive efficiency) or searching for new, not known at the moment, ways of production or 

types of products – in which case it is pursuing dynamic efficiencies.132 

Dynamic efficiency is generally acknowledged as crucial for economic growth and technological 

progress. It has been suggested that most of the gains in living standards have been due to 

innovation rather than improvements in allocative or productive efficiency. The realization of 

the importance of innovation has spurred interest at the highest levels of governance.133 

Accordingly, dynamic efficiency and innovation, have also started penetrating antitrust policy 

discussions and, to a lesser extent – analysis, in the US an in the EU. 

Dynamic efficiency, however, presents a difficulty in the context of economic analysis, and in 

antitrust analysis in particular. Firstly, there is no universally accepted definition of dynamic 

efficiency in (EU) competition law.134 Secondly, there are no established guidelines for assessing 

it or incorporating its assessment in a competition law analysis.135 Thirdly, its measurement is 

tricky since dynamic efficiency is per definition oriented toward the future, which, of course, no 

one knows. That makes it difficult to predict which company is most likely to innovate and 

whether the innovation will be a breakthrough or an incremental innovation. It is accordingly, 

difficult to model and to quantify. 

In light of these obstacles, it is difficult to make predictions about the impact of market power 

and dynamic efficiency. The literature on that matter is divided, with some predicting that 

                                                             
129 V Kathuria, 'A Conceptual Framework to Identify Dynamic Efficiency' (2015) 11 European Competition 

Journal, 1-21. 
130 E Browning and M Zupan, Microeconomics: Theory and Applications (Wiley 2009), 333. 
131 Motta (n 123) 55. 
132 As Motta implies – productive efficiency refers to whether the firm is operating “at or closer to the 

current efficient frontier of production”, whereas dynamic efficiency refers to whether companies “move 

the efficient frontier of production faster or further forward”. See Motta (n 123), 55. 
133 See for instance the Europe 2020 agenda the goal of which is for the “EU to become a smart, sustainable 

and inclusive economy” <http://ec.europa.eu/europe2020/index_en.htm>. Europe 2020 was preceded by 

the Europe 2010 agenda which also stressed innovation and a “more dynamic business environment”. See 

<http://ec.europa.eu/archives/growthandjobs_2009/objectives/index_en.htm> 
134 Kathuria (n 129). 
135 Ibid. 

http://ec.europa.eu/europe2020/index_en.htm
http://ec.europa.eu/archives/growthandjobs_2009/objectives/index_en.htm
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market power is more likely to lead to innovation, while others expecting more innovation to 

occur under conditions of perfect competition. Indeed, the relationship between market power 

and allocative efficiency tends to be much more straightforward – prices are likely to rise with 

market power. However, in the case of dynamic efficiency, such a relationship cannot be 

assumed.136 In fact, research shows that “firms are unlikely to make any investment unless they 

can expect to appropriate them. This implies that the expectation of market power has an 

important role as it gives firms incentives for R&D”.137 This is the reason why patents are given 

and the respect of property rights is important.  

Motta’s suggestion is that, compared with the firm operating in a competitive market, the 

monopolist has a lesser incentive to innovate.138 (But innovation is of course, also a matter of 

resources.139). According to Motta, in a competitive environment, a firm has an incentive to 

innovate when the expectation of a profit exceeds the fixed costs (its profit under the current 

technology is 0 because it is in a perfectly competitive market);140 a monopolist will only 

innovate if the increase in expected gains from the innovation (e.g. profits from new technology – 

profits from current technology) exceed the fixed costs.141  

Still, Motta points to the lack of consensus in the literature about the relationship between 

market structure (i.e. number of firms on the market, their positions and, possibly also, the 

intensity of competition) and innovation.142 While suspicions as usual are focused on market 

power, it has also been recognized that “too much competition” might be counterproductive for 

innovation. This is because, “firms’ incentives to innovate are determined not only by the 

existence of competition but also by the possibility of appropriating the results of their 

investment.”143 When the competition is too intense, the firms’ chances of appropriating the 

benefits of their innovative efforts are lower, and hence, their incentive to innovate 

diminishes.144 However, in this situation, Motta notes, there is an enormous difficulty in 

determining the optimal level of competition under which innovation can thrive.  

Most of the literature, however, has not addressed the question of the incentives of a firm to 

innovate when it is faced with a strong purchaser. One of the few publications on the topic, by 

                                                             
136 Motta (n 123) 55. According to Motta: “However, a monotonic relationship might not exist between 

market power and innovation.” 
137 Ibid, 55. 
138 Ibid, 56.  
139 We have to consider that the monopolist might have lower costs of capital, because, for instance, it has 

a lot of revenue. A small firm, on the other hand, might have trouble attracting investment if it is unknown 

in the field, does not have an innovation track record or needs to attract highly qualified talent especially 

for the purpose of innovating. 
140 Motta (n 123) 56.  
141 Ibid, 56. 
142 Motta writes: “Both theoretical and empirical research on the link between market structure and 

innovation is not conclusive, even though a “middle ground” environment, where there exists some 

competition but also high enough market power coming from the innovative activities, might be the most 

conducive to R&D output.” Ibid, 57. 
143 Ibid, 57. 
144 Ibid, 57.  
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Inderst and Wey (2006), suggests that suppliers retain their incentives to invest and innovate.145 

However, we should note that the model of Inderst and Wey discusses countervailing or 

bargaining power and does not reflect a monopsony structure.  

6.3. THE MISSING LINK: PROFITABILITY, INVESTMENT & INNOVATION 

What we observe is that while we know something about the impact of buyer power 

(monopsony power) on allocative efficiency, less can be said about the impact of concentration 

on purchasing markets for the suppliers’ incentives to invest and introduce product innovation.  

Intuitively, we might expect that the impact might not be positive. This intuition finds some 

support in economic theory and empirical evidence. In his book on the economics of innovation, 

Peter Swann notes that there is a consensus in the literature that “the effect of market structure 

on innovation depends on the dual forces of incentive and opportunity.”146 Profitability is key to 

the opportunity to innovate since, as has been well established, obtaining external financing for 

innovation is difficult.147 

We may also find support for it in more anecdotal evidence. The Commission suggested that the 

presence of buyer power and the dependence on large customers might hinder the ability of 

suppliers to innovate and to adopt more efficient (or sustainable) methods of production. The 

Commission recognized this already in its 1995 Green Paper on Innovation. The following 

example, given by the Commission in the Green Paper, speaks to this effect: adoption of cleaner 

methods of production is difficult in the context of over-dependence on a single customer.148  

An Andalusian car industry subcontractor  

 

The company, which has 65 employees and a turnover of ECU 6.25 million, was set up in 

1979 in Andalusia, one of the least developed regions of the European Union. From the 

outset, it has been making components for the car industry. Despite its strenuous efforts 

to diversify, its main customer remains a multinational concern in this sector, 

located in the same region. Moreover, increasingly strict regulations are being applied to 

its waste.  

 

At the start of the nineties, the business is faced with an over-dependence on its main 

customer. It must also choose, from a wide and complex range, the technologies which it is 

likely to incorporate into the business.  

 

As a result of a promotion campaign carried out by the regional development agency for the 

Community initiative for the incorporation of new technologies (INNOVATION Programme), 

                                                             
145 R Inderst and C Wey, 'Buyer Power and Supplier Incentives' (2007) 51(3)European Economic Review, 

647, 647-667. 
146 GMP Swann, The Economics of Innovation (Edward Elgar Publishing Ltd. 2009), 218. 
147 Ibid, 218. This is also recognized in European Commission, Green Paper on Innovation (1995) COM 

(1995) 688 in Bulletin of the European Union, Supplement 5/95, 28-32. 
148 European Commission, Green Paper on Innovation (1995) COM (1995) 688 in Bulletin of the European 

Union, Supplement 5/95, 18. 
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this business calls in experienced experts to establish a diagnosis for the desirable use of the 

most suitable existing technologies, taking into account its strategy and its skills.  

 

A plan of action is drawn up. The new equipment proposed (incorporating CAD/CAM, 

numerical control, etc.) must allow this business to produce clean products and widen its 

market. The introduction of new management methods (value analysis and functional 

analysis, in particular), is recommended with a view to the problem-free incorporation of 

the new equipment, taking into account stricter environmental regulations.” 

The same arguments have been made with respect to the grocery sector. Concerns exist that 

over-dependence of suppliers on customers may impact the suppliers’ ability to invest and 

innovate. The European Commission took these concerns to heart when it decided to invest 

more than 1 million euros to fund a research study on the impact of concentration in the grocery 

retail sector on choice and innovation.149 However, the study did not focus on purchasing market 

concentration, but rather on concentration on downstream markets. 

The intuition is thus that over-dependence on a single customer may leave a supplier with little 

possibility to diversify by means of innovation or branching out into a new line of business.150 

The presence of buyer power will usually mean thin margins for the suppliers (in the 

monopsony context). Thin margins make it difficult to finance innovative activities. Additionally, 

not being able to reap the rewards of the innovation, takes away the incentive to engage in 

innovative activity. It seems that there might be a trade-off between allocative efficiency gains in 

the form of low prices and productive and dynamic efficiency – in terms of investments in 

improving productivity or innovating. 

6.3.1. EFFICIENCY TRADE-OFFS 

According to DG COMP economist Miguel de la Mano:  

“In general, allocative, productive and dynamic efficiencies can not be simultaneously 

realised. As a result, competition policy often faces complex economic trade-offs.”151  

In the case of buyer power, we can illustrate this by focusing on the trade-off between low 

prices, achieved by a price-discriminating monopsonist, and the possibilities for improving 

productive and dynamic efficiency via investment and innovation. In this case, the monopsonist 

can purchase the optimal quantity and at the same time extract all the producer surplus. From 

an allocative efficiency perspective, this outcome is neutral since the optimal quantity is 

purchased and there is no dead-weight loss. Under a consumer welfare standard, this outcome 
                                                             
149 European Commission, Specifications to invitation to tender [2012] COMP/2012/015. EY, Arcadia 

International, Cambridge Economics, The Economic Impact of Modern Retail on Choice and Innovation in 

the EU Food Sector (Report prepared for the European Commission, 2014)  
150 This concern is also expressed in the study commissioned by Consumers International. See C Nicholson 

(Consumers International) and B Young (Europe Economics), The Relationship between Supermarkets 

and Suppliers: What Are the Implications for Consumers? (Report prepared for Consumers International, 

2012). 
151 M de La Mano, 'For the Customer's Sake: The Competitive Effects of Efficiencies in European Merger 

Control' (2002) 11 Enterprise Papers, 14. 
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might be furthermore preferred since there might be a chance that the monopsonist will share at 

least part of the surplus extracted with its own customers. In this situation, the fact that there is 

a transfer of rents is considered unimportant since that is merely of “distributive” concern and 

therefore better handled under other policies designed specifically for redistribution (e.g. 

taxation). 

However, the concept of economic rents contradicts this approach. Rents are not all about 

distributive concerns; there are different types of rents and, depending on which type of rent is 

extracted, the outcome may be positive or negative for efficiency. In fact, a closer look at the 

concept of economic rents reveals important clashes that might help explain – at least in part – 

the efficiency trade-offs in the case of buyer power. 

6.3.2. THE CONCEPT OF ECONOMIC RENTS 

Concerns about the distribution of rents do not appear often in the antitrust literature, unless it 

is a question of consumers over-paying and thus shifting rents to powerful sellers. Perhaps the 

reason for this is that it is commonly understood that distributional concerns are best tackled by 

other means,152 and the focus of antitrust analysis should be on achieving efficiency (and/or 

consumer welfare). Perhaps also it is often assumed that the rents in question are monopoly or 

scarcity rents – namely, rents earned by the company because it controls the quantity of output – 

by restricting the output, it earns a higher profit.  

However, there seem to be good reasons to look into rents when assessing the impact of 

monopsony power. According to the OECD Roundtable synthesis, “The welfare issues raised by 

the exercise of monopsony power depend on the type of rents captured.”153  

Economic rent is defined as the difference between the actual payment for an input and the 

minimum amount necessary to bring it into production (i.e. the opportunity cost or the 

reservation wage).154  The difference between the price that the good commands in the market 

and the minimum amount necessary to bring it to the market (the rent) can be motivated by 

different reasons: differences in productivity, investments made in the past bearing fruit, and 

scarcity. Accordingly, there are three types of rent, respectively: Ricardian, quasi (or 

entrepreneurial) rents and monopoly (or “scarcity”) rents. 

6.3.3. RICARDIAN RENTS 

                                                             
152 For example through taxation policies, government subsidies or types of regulation. 
153 Church (n 50) 28. The discussion in Church follows Noll (n 48). 
154 There seem to be a slight divergence in the definition as to whether the minimum amount necessary 

refers to retaining the input in the long-run or at the moment.  According to Salvatore, economic rent is 

“that portion of a payment to the supplier of an input that is in excess of what is necessary to retain the 

input in its present employment in the long run.” D Salvatore, Microeconomics : Theory and Applications 

(OUP 2003), 703. Browning and Zupan (n 130) adopt the same definition but omit the long-term 

requirement: “that portion of the payment to an input supplier in excess of the minimum amount 

necessary to retain the input in its present use.” Browning and Zupan (2009) 606. 
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Ricardian rents are also referred to as “resource rents” or differential rents – they arise “from 

differential productivity or costs per unit among factors of production”155. The latter definition 

reflects the idea that inputs differ in terms of their quality or productivity. Ricardo developed 

this concept with reference to land: some pieces of land are more productive than other. The 

theory holds for a variety of inputs: e.g. worker’s labor is not equal – some workers are better 

skilled than others.156 Ricardian rents are a reflection of the fact that although two inputs may 

seem to be the same, their intrinsic qualities and productivities differ. However, without 

information about these superior qualities, the inputs are treated alike. 

Thus, the key element seems to be information. With perfect information, we would be able to 

observe which workers are more productive than others and which land gives a better yield 

than others. Knowing this, we would know that two pieces of land are not the same and that two 

individuals differ in their productivity. In the case of a monopsony, with such information the 

monopsonist can engage in pure price discrimination and offer the lowest possible price that a 

worker or a landowner would accept. However, the information problem is difficult to 

overcome. The problem is that such information is often private or unobservable or unknown to 

the person himself (in the case of a worker). 

6.3.4. QUASI RENTS 

These rents are also sometimes referred to as “entrepreneurial rents”. They arise because the 

company has undertaken some investment in the past and incurred sunk costs with the hope of 

making more profits (e.g. by lowering its costs or by attracting more customers). An example of 

quasi rents, for instance, is where the company has invested in a developing a brand, getting a 

trademark or other intellectual property rights and nurturing brand loyalty through advertising. 

Most of these are sunk costs and are recovered over the longer run.157 When the company earns 

a mark-up over its short-run total costs, that difference between the total revenues and the 

short-run total costs are the quasi-rents.158   

The rent is a reward for the firm’s successful investment, but it is also needed in order to recover 

the initial investment.159 Therefore, if the quasi rent is extracted from the firm, the firm will 

likely stay in business, but it will not re-invest.160 According to Noll: “a monopsonist can extract 

quasi-rents for a while, but only for as long as the remaining useful life of the assets that are 

committed to supply the market.”161 At the point at which the assets have become obsolete and 

new investments would have to be made, the supplier is likely to exit. 

 

 

                                                             
155 Noll (n 48) 593. 
156 Ibid, 593. 
157 Noll discusses the implications of monopsony for such a firm. 
158 Ibid, 593. 
159 Ibid, 593. 
160 Ibid, 593. 
161 Ibid, 593. 
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6.3.5. MONOPOLY RENTS 

Monopoly rents are the monopoly profits.162 These rents are also called scarcity rents, because 

they are related to the difference between demand and supply. If there is a lot of demand for a 

product, it can be sold at a price much above what it costs to produce it. In the case of a 

monopoly, the monopolist artificially creates a mismatch by restricting the quantity available (or 

increasing the price of the input). The source of this rent is the fact that there is more demand 

than there is supply. The rent represents “the excess of revenues over long-run total costs of 

production.”163 Such rents arise from market power only164 and they are not associated with 

superior productivity or with smart investments. For this reason, it may be considered desirable 

for such rents to be eliminated.165 

6.4. MARKET SHARES, PROFITS, INCENTIVES 

The sections above only outline the conflict that might arise when attempting to maximize one 

aspect of welfare, namely, low prices for consumers, with other important aspects – namely, 

consumer interest in product improvements and innovations. It does not answer the question of 

how much buyer power suffices to extract these important rents. It merely challenges the 

assumption that all rents are the same and that their extraction does not matter. In fact, to 

conclude so would put in question the basic premise of intellectual property rights – the idea 

that innovation needs to be compensated and stimulated through the ability to charge above-

market prices. 

Thus, we conclude that supplier profitability matters. Of course, that does not mean profitability 

as such should be protected because it matters. Protecting profitability for its own sake does not 

necessarily mean producers will become more efficient or innovate more (in fact, why should 

they, if their profitability is guaranteed?). What we might take away from this discussion is that 

it is important to recognize that some rents are a just reward for superior productivity or 

entrepreneurial risk and allowing for their confiscation might have harmful effects, e.g. on 

dynamic efficiency. The challenge is to come up with ways whereby the distinction between 

rents worth protecting and rents not worthy of protection can be introduced in the relevant 

analysis. 

It has been said that most market conduct will have both pro- and anti-competitive effects. This 

was also the point of Miguel de la Mano regarding merger control.166 This means that reaching a 

final judgment on most types of conduct will be difficult and will involve trading off positive 

                                                             
162 A monopolist can also enjoy quasi and Ricardian rents, but in this case, only the profits related to 

restricting output or inflating the price are considered as monopoly rents. 
163 Noll (n 48) 593. 
164 Ibid, 593. 
165 There is an inherent contradiction in this, because the monopoly could have been obtained by superior 

efficiency. The US and the EU systems differ on this point. Under US antitrust law, the charging of 

monopoly prices is a valid reward for a monopoly position obtained “on the merits” (e.g. not by means of 

anticompetitive conduct or government policy). In the EU, however, dominant firms are subject to a 

“special responsibility” requirement even when their position was obtained on the merits. 
166 M de La Mano (n 151) 14. 
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efficiency outcomes against negative efficiency outcomes. Some elements of the equation – such 

as short-term price changes, for instance – are easier to calculate than others (e.g. long run 

impact on innovation). Trading these off in a competition analysis is difficult in general, not just 

in the context of buyer power. Yet, recognizing that the tensions exist and that there is scope for 

improvement opens up possibilities for making progress on these important issues. 

7. CONCLUSIONS 

The purpose of this chapter was to ground the discussion on buyer power in economic theory. It 

has attempt to address the most fundamental aspects of the debate, such as the definition of 

buyer power, its predicted economic impact and the nature of economic assessment likely to be 

carried out. It turns out that there are various manifestations of buyer power, and, depending on 

the circumstances, buyer power can have a positive or negative impact on the economy. 

If there is one take-away point from the discussion on definitions, it is that the demand side of 

the market matters. The presence of only one purchaser or a high concentration of the 

purchasing market does not tell us much about the likely effect of buyer power on welfare. We 

need to consider: who are the suppliers? Do they have market power of their own? Do they have 

credible exit/outside options? Considering the nature of the other side of the market guards 

against misuse of the buyer power defense, particularly by large suppliers who find their 

margins shrinking. This understanding is reflected in the Guidance Paper on Art. 102, which 

notes the presence of countervailing power as a factor undermining a dominance claim. The 

same thing can be said about buyer power. 

Another important outcome of the discussion concerns economic dependence. As argued, 

economic dependence is not necessarily a buyer power issue. It can manifest itself with 

important suppliers whose customers depend on them as well. Economic dependence – defined 

as lack of other trading partners for a particular business (although not necessarily for other 

businesses) – might signify that egregious anticompetitive practices or exercise of market power 

is taking place. More research on ways in which such antitrust (or other laws) can address such 

situations, while making a distinction between those that need to be protected and those who 

should not be, is necessary. Similarly, devising a test to address concerns regarding efficiency-

harming un-coordinated behavior of oligopsonists is a point for further research. 

The discussion on definitions also shows that assumptions about, for instance, bargaining and 

price discrimination need to be updated to reflect the technological possibilities today. 

Understanding that a monopsonist may price discriminate might mean the rigid monopsony 

model has more life in it than once thought.  

Secondly, the discussion of the different types of buyer power clarified that Galbraith was right 

up to a point – his predictions hold in far fewer situations that is usually thought. The finding 

that under many circumstances buyer power, and especially, monopsony power can lead to 

efficiency losses is an important one in light of how widely spread the belief in Galbraith’s 

predictions is. As Blair and Harrison note in the preface to their 2010 book Monopsony in Law 

and Economics:  
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“It is a common misunderstanding that that if monopolists raise prices, then monopsonists 

must lower them. It is true that a monopsonist may force sellers to sell to them at lower 

prices, but this does not mean consumers are better off as a result.”167  

Indeed, in some instances, buyers will obtain lower prices, pass them on to consumers, and 

welfare will be improved at no extra cost. Yet, this outcome is hardly the norm. Galbraith’s own 

predictions about bilateral monopolies have been put in question by modern economic learning; 

nonetheless, some policy makers still view the creation of buyer power as a solution to existing 

seller-power. Perhaps the better policy scenario in this case is to attack the problem of market 

power on the selling side rather than create, or allow the creation of, buyer power in order to 

“compensate for the problems”. 

Policy makers should be especially watchful in cases in which there is monempory power. Such 

power will probably not be found on a national scale. Yet, we may speculate that there are 

numerous monempories exercising power over local markets. The market conduct of such 

monemporists could have a serious impact on the welfare of suppliers and consumers on that 

market.  

Thirdly, the discussion of economic assessment has considered the different elements of a full 

efficiency analysis. In theory, all three types of efficiencies are desirable and worth pursuing. In 

practice, however, economic analysis is biased toward allocative efficiency analysis essentially 

focusing on short-term price effects. Although theoretically, it is possible to adjust the analysis 

for other important characteristics, as is done in the case of the QALY measure used in health 

policy, this is not done in practice for the majority of fields. Profitability is generally disregarded 

in antitrust analysis; yet, we see that the expectation of earning above-market rewards is a 

stimulus for investment and innovation. 

Neglecting the impact that buyer power may have on supplier efficiency, productivity and 

innovativeness, may be quite costly in the long run. Furthermore, it runs against current policy 

objectives. Innovation has become one of the flagship goals of the EU. Its importance has been 

recognized in a variety of policy documents168 and is reflected in the EU priority-setting for 

allocation of research funds.169 A number of initiatives – European, national, regional, and local – 

have been operating with the goal of promoting innovation, especially among SMEs.170 The 

policy interest in innovation stands in contrast with the benchmarks currently applied for the 

assessment of the market behavior of powerful buyers. 

To conclude, the term “buyer power” is used nowadays to refer to a variety of market structures 

and scenarios. Buyer power is not uniformly “good” or “bad”. It can harm welfare under certain 

circumstances, but improve it under others. This chapter has shown that economic theory offers 

                                                             
167 Blair and Harrison (n 20) i. 
168 European Commission (1995) Green Paper on Innovation (n 148).  
169 Innovation features prominently throughout the Horizon 2020 program.  

<http://ec.europa.eu/programmes/horizon2020/h2020-sections>. See also European Commission, Green 

Paper: From Challenges to Opportunities: Towards a Common Strategic Framework for EU Research and 

Innovation funding (2011) COM(2011)48.  
170 European Commission (1995) Green Paper on Innovation (n 148) 17-23. 

http://ec.europa.eu/programmes/horizon2020/h2020-sections
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some useful distinctions that allow for basic distinctions between situations in which welfare 

harm is more likely and situations in which it is less likely. This means there is no excuse for 

holding on to Galbraith’s proposition. Policy makers as well as lawyers need to be aware of the 

likely negative consequences of monopsony power as well as of the possible positive 

consequences of bargaining power. The important lesson is: a priori, neither can be assumed.  



 

77 
 

CHAPTER III 

BUYER POWER AND THE CONSUMER 

WELFARE QUESTION 
 

 

“...antitrust analysis need only be concerned with the welfare of the final consumer. 

The end-customer only cares about the quality, quantity, and price of the final 

product. What transpires upstream in the process of producing the final product is 

irrelevant to the consumer of the final good.”1 

 

1. INTRODUCTION 

One of the big questions in the debate on buyer power is the effect of the exercise of buyer power 

on consumer welfare. There seems to be a strong presumption that the exercise of buyer power 

primarily benefits consumers and where it does not – that it does no or little harm.2 Based on this 

argument, antitrust scholars argue for limited intervention with respect to buyer power.3 The 

conclusion drawn is that the competition rules will often not apply to the exercise of buyer power. 

The concern about the impact on consumer welfare and the relevance of the consumer welfare 

standard for cases involving buyer power permeates the US antitrust literature on the topic.4 With 

the emphasis on consumer welfare in the context of the modernization, the consumer welfare 

question became relevant for the enforcement of EU competition law to the exercise of buyer 

power. Arguably, consumer welfare being the only or primary goal of competition law assessment, 

proof of consumer harm is necessary for the purpose of analysis. 

Consumer welfare is important in at least two ways for the enforcement of the EU antitrust 

provisions to cases of buyer power. Consumer welfare has a double function in antitrust analysis – 

both as a benchmark for assessment in concrete cases; and secondly, as a tool for establishing 

                                                             
1 R Scheelings and J Wright, “Sui Generis”?: An Antitrust Analysis of Buyer Power in the United States and 

European Union’ (2006) 39(1) Akron Law Review, 207, 212. 
2 See e.g. P Dobson, M Waterson and A Chu, The Welfare Consequences of the Exercise of Buyer Power 

(Research paper prepared for the OFT, OFT 239, 1998). 
3 See e.g. Scheelings and Wright (n 1). 
4 G Werden, 'Monopsony and the Sherman Act: Consumer Welfare in a New Light' (2007) 74(3) Antitrust Law 

Journal, 707. 
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enforcement priorities. Additionally, it serves as an argument when an exception from the 

prohibition of the antitrust rules is claimed under Art. 101(3) or under the doctrine of objective 

justifications under Art. 102 TFEU.  

Firstly, consumer welfare serves as a benchmark of antitrust and merger assessment as it feeds 

directly into the legal tests applicable in these respective sub-disciplines. Following the 

modernization of EU competition law, a number of Commission guidelines proposed assessments 

based on the ultimate question: is the conduct or practice likely to result in consumer harm? 

Consumer harm was mostly defined as an increase in prices, although in practice, a number of other 

parameters were considered. This means there is uncertainty as to the content of a test based on 

consumer harm. 

Secondly, the likelihood of consumer harm also informs the enforcement priorities of authorities in 

the sense that authorities proclaim to be concentrating their efforts on cases where likelihood of 

consumer harm is greatest. For example, the Guidance Paper on Art. 102 TFEU, a soft law 

instrument explaining the Commission’s enforcement priorities, emphasizes anticompetitive 

conduct likely to result in consumer harm. The assessments proposed therein also stress consumer 

welfare as a relevant benchmark.  

The adoption of the consumer welfare standard, combined with the misunderstanding that buyer 

power has a positive impact on consumer welfare, offer a possible explanation for the reluctance of 

authorities to take action and thus explain the absence of vigorous enforcement toward the exercise 

of buyer power. The approach taken here is to check the premises underpinning this line of 

analysis.  

Firstly, it is important to verify the soundness of the assumption that the exercise of buyer power is 

either beneficial or neutral with respect to consumer welfare. In its first part, this chapter will seek 

to put in question the validity of this assumption. Building on the discussion in the previous 

chapter, it will focus specifically on the ways in which buyer power may affect consumers. Then, it 

will discuss the extent to which the consumer welfare standard is sensitive to buyer-induced harm 

to consumer welfare. The sensitivity greatly depends on whether a narrow or broad interpretation 

of the consumer welfare standard is chosen. The paradoxical finding is that even in cases where 

buyer power harms consumer welfare, the consumer welfare standard might not capture the harm. 

However, if a sophisticated consumer welfare standard is chosen, the harmful effects of buyer 

power may be captured. Such a standard, however, might collapse into a total welfare standard.  

From a legal perspective, the argument to be made is that “consumer welfare” as interpreted by the 

Commission and by the Courts is a much broader concept than a narrow consumer surplus 

standard. It covers non-price dimensions such as quality and choice, and does not necessarily apply 

to final purchasers only. A broadly defined consumer welfare standard might actually accommodate 

issues related to buyer power. 

Secondly, the premise that harm to consumer welfare is required for competition law enforcement 

will be put in question. It is worth noting that the promulgation of consumer welfare as the goal of 
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competition law and the inclusion of a consumer harm requirement in competition law assessment 

was done by the Commission through the use of soft law instruments. Although the instruments 

have legal effects, the ultimate interpretation of consumer welfare – the meaning of the term and its 

relative importance – stays with the Court of Justice.5  The conclusion reached is that proof of 

consumer harm cannot be seen as a requirement or pre-condition for a finding of anticompetitive 

conduct or practice. This argument fits into the Court’s general trend of rejecting the need to prove 

any concrete harm – be it to consumers or to competitors.  

Overall, these trends put together suggest that even if a consumer welfare requirement can be said 

to exist in competition law, it is a relatively weak requirement. The broad definition of consumer 

welfare opens the possibility that the harm caused by powerful purchasers will be captured. The 

continued existence of the need to protect competition as such acts as an additional safeguard for 

competition on purchasing markets.  

2. (CONSUMER) WELFARE AS A METHOD OF ANALYSIS 

Economic analysis measures improvements in the economy welfare by means of a welfare analysis:  

 “Economic welfare is the standard concept used in economics to measure how well an industry 

performs. It is a measure which aggregates the welfare (or surplus) of different groups in the 

economy […]. In each given industry, welfare is given by total surplus, that is the sum of 

consumer surplus and producer surplus. The surplus of a given individual consumer is given by 

the difference between the consumer’s valuation for the good considered (or her willingness to 

pay for it) and the price, which effectively she has to pay for it. Consumer surplus (or consumer 

welfare) is the aggregate measure of the surplus of all consumers. The surplus of an individual 

producer is the profit it makes by selling the good in question. Producer surplus is therefore the 

sum of all profits made by the producers in the industry.”6 

From the above, it is evident that welfare analysis observes the implications of a certain event 

(conduct, practice, regulation) on consumers and on producers on a given market. This is the so-

called total welfare analysis. In reality, however, many jurisdictions have chosen to privilege the 

implications for consumers and have adopted a “consumer welfare” standard.7 The justifications for 

this choice are many. A political economy argument would be that consumers, unlike producers, 

find it more difficult to organize and lobby for their interests.8 Other arguments have to do with 

expediency of decision-making, the argument being that under a consumer welfare standard, 

                                                             
5 See e.g. Case C-226/11 Expedia Inc. v Autorité de la concurrence and Others [2012] ECLI:EU:C:2012:795. 
6 M Motta, Competition Policy : Theory and Practice (1st edn, CUP 2004), 18. 
7 Ibid, 19-20. Motta notes for instance that the US “tends” toward consumer welfare analysis whereas other 

jurisdictions such as Canada, Australia and New Zealand privilege a total welfare standard.  
8 Ibid, 20. One of the suggestions is that an antitrust authority embracing a consumer welfare standard will 

commit itself not to fall for the seductions of lobbying by producer groups.  



Chapter III 

80 
 

estimation of effect is easier to determine than total welfare harm.9 The choice of welfare standards 

might also depend on the characteristics of a country – e.g. whether it is a small economy or a large 

one.10 

There can also be differences with respect to the standard of consumer welfare chosen. A narrow, 

static consumer welfare standard would only be concerned with the consequences, as measured in 

terms of consumer prices. The emphasis on price is key in this respect, because although prices 

matter, price is not all that matters for consumers. Quality improvements or innovative 

characteristics might be equally, or even more desirable for consumers. A decrease in price might 

harbor lower quality or unimproved bugs in the product, and not necessarily consumer gain.  

Likewise, a price increase might be more than justified given the additional desirable features of a 

product or service. Theoretically, measures of prices can be adjusted in order to take into account  

the likely impact on non-price dimensions of welfare.11 However, in practice, such adjustments 

require a lot of effort and are hence costly to incorporate in regular assessments. At the same time, 

reliance on price itself paints a truncated picture of welfare. 

Secondly, consumer welfare might fail to take into account the producer’s incentives to invest, 

improve and innovate. Those would be taken into account under a total welfare standard. The 

danger is, as Motta puts it: 

“[…] if one took literally the objective of maximizing consumer surplus, this would lead to 

pricing at marginal costs, with firms exiting the industry in the long-run or having to be 

subsidised to cover fixed costs, not a reasonable idea, since the market should then be replaced 

by across-the-board regulation. Third, and of great importance, lower prices and profits would 

have the effect of depriving firms from the necessary incentives to innovate, invest, and 

introduce new products. Therefore, at the very least one should consider the objective as that of 

maximising consumer surplus over time (i.e., in dynamic terms), otherwise by helping 

consumers today one would hurt consumers tomorrow. But then, it would not be clear to what 

extent the distinction between consumer and total surplus matters.”12 

                                                             
9 Ibid, 21. See also B Lyons, 'Could Politicians Be More Right than Economists? A Theory of Merger Standards' 

(2002) Revised CCR Working Paper CCR 02-1, 1. 
10 This is the argument made in M Gal, Competition Policy for Small Market Economies (Harvard University 

Press 2003). 
11 See e.g. the example of the QALY measure developed for the purpose of assessing welfare in healthcare – as 

“quality-adjusted life years.” R Zeckhauser and D Shepard, 'Where Now for Saving Lives?' (1976) 4 (4) Law 

and Contemporary Problems, 5.  
12 M Motta (n 6) 21. For a similar viewpoint, see D Carlton, 'Does Antitrust Need to be Modernized?' (2007) 

21(3) Journal of Economic Perspectives, 155. According to Carlton, a consumer surplus standard might lead 

to short-termism. He notes “A short-run total welfare standard is more likely to maximize long-run consumer 

surplus than is a short-run consumer surplus standard. This outcome is especially likely in a dynamic 

economy where new products are the primary way that consumers benefit” at 159. 
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From an economic perspective, the consensus seems to be that although total surplus is to be 

preferred, choosing for a consumer surplus will probably not to lead to wildly different results.13 

However, it is also evident that different concepts of welfare exist. A narrow consumer surplus 

standard will focus primarily on the short-run price effects for consumers. A more sophisticated 

consumer welfare standard will pay attention to long-run implications for consumer prices, but 

would also take into account other characteristics valuable to consumers: quality improvements, 

innovative features, or perhaps even “non-economic values” such as environmental friendliness. As 

will be argued below, it is not trivial which type of consumer welfare standard is chosen.  

3. THE IMPACT OF BUYER POWER ON CONSUMER WELFARE 

Chapter 2 has shown that the term “buyer power” is uniformly applied to a variety of different 

market structures, implying different welfare effects. Thus, statements regarding the impact of 

buyer power on (consumer) welfare need to be further qualified. The discussion on the effects of 

different types of buyer power on welfare has shown that in certain scenarios the welfare effects 

are more clear-cut than in others. At one end of the spectrum, there is monopsony power, under 

which consumer welfare is harmed. On the other end are scenarios such as countervailing power, 

under which the impact on welfare is less obvious ex ante. 

Monopsony harms welfare. Suppliers lose out on the surplus they would have made from selling 

their output at the competitive price. But, more importantly, a deadweight loss is created. The 

monopsonist purchases less than the optimal amount, thus depriving society of desirable products 

and services. We should not forget that the monopsonist’s demand is derived demand – namely, it 

reflects the demand that the monopsonist itself faces in downstream market.14 When the 

monopsonist artificially restricts its own demand, then it commits to producing less for its own 

customers. The deadweight loss does not dissipate at this first stage of analysis – its consequences 

manifest themselves in downstream markets. 

It is important to differentiate between a monopsonist that operates in a competitive downstream 

market from one with market power downstream. Thus, in the first scenario, the monopsonist has 

no market power downstream. 

 

                                                             
13 M Motta (n 6) at 20. “[…] I believe the consumer and total welfare standards would not often imply very 

different decisions by anti-trust agencies and courts […] While economists generally prefer total welfare, 

arguments have also been raised in favour of a consumer welfare standard.” Carlton (n 12), 158 “For most 

situations, both standards will lead to a similar result.” 
14 We should note that here the assumption is that the monopsonist does not have power downstream so it 

cannot affect the prices or quantities downstream. In the case of a monopsonist who is also a monopolist 

downstream, the demand curve in the input market reflects the decisions the monopolist takes about its 

downstream supply. 
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3.1. SCENARIO 1: MONOPSONY 

To illustrate this, let’s consider an urban area which includes towns A in and B in, respectively A-

land and B-land.15 A national border goes in between the metropolitan area but the two 

communities are superbly connected in terms of transport and have no linguistic problems. There 

are several hospitals in the area – one in town A and several in town B. These compete head-to-

head in terms of the prices and terms they offer to patients. In this case, the suppliers are medical 

specialists (doctors and surgeons) resident in the community. Competition among them is perfect 

since none of them has the power to set prices individually. Normally, specialists from A-land work 

in A-land and specialists from B-land work in B-land and likewise most consumers buy services in 

their own country, although there are ample possibilities for cross-border provision of and cross-

border consumption of services.  

Now let’s imagine that government regulation is enacted in B-land which requires that medical 

specialists providing services in country B need to have a diploma from a university in B-land. The 

effect of the regulation is such that specialists with a diploma from A-land can only sell their 

services to one hospital – the hospital in the territory of A-land. The regulation effectively converts 

the hospital in town A into a monopsony. It realizes its monopsony power and lowers the quantity 

of purchases from medical specialists: it contracts for fewer hours and reduces the slots for 

surgeries. The deadweight loss in this case – fewer specialist hours, fewer surgeries and fewer 

specialists per patient – is directly suffered by the consumers. Patients have to wait longer and the 

quality of the service is lower given that now less hours are spent with patients.  

Some consumers in town A notice the deterioration in the hospital’s offering. The dissatisfied 

consumers in town A choose to go to one of the hospitals in town B. Consumers travel easily and 

without any inconvenience and receive care in town B; the rest stay in town A. With fewer patients 

in town A, the deterioration of service may not be felt. Hospital A is still better off under this 

scenario because the loss of customers is more than compensated by the savings on cost. 

Consumers who stay in town A do not suffer any short-term effects; those who choose to town B 

are also not visibly affected since the travel time to town B is negligible. Furthermore, no obvious 

change in price has taken place. The monopsonist in town A knows that it faces competition 

downstream from the hospital in town B. It does not increase its prices for fear of losing most of its 

customers. It simply limits its own output and keeps selling at the competitive price.   

On the face of it, consumers have not been affected. Prices to consumers have not risen. Following 

the switching of some consumers to the hospital in town B, the offering of hospital in town A is 

                                                             
15 This section is broadly based on R Noll, 'Buyer Power and Economic Policy' (2005) 72 Antitrust Law 

Journal, 589, 598-601, where he discusses the welfare effects of a single-price monopsony (i.e. monopsony 

without price discrimination) when the suppliers earn differential productivity rents (Ricardian rents). For a 

real-world example of monopsony with no corresponding downstream power, see example of Cargill merger 

case in Section 3.1.1. of Chapter 7. United States v. Cargill Inc. and Continental Grain Co. Case Number 

1:99CV01875 (GK). 
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calibrated to the demand. Thus, all customers in town A are satisfied. Apparently, only the 

specialists are suffering a loss of income as they all are now employed at 80% full-time 

employment.  

If we only consider the impact of the monopsonistic purchasing on town A, the efficiency loss is not 

visible. However, the deadweight loss created by the shrinking of purchases by the monopsonist 

has not disappeared – it has been translated into an increase in the demand for the services of the 

hospitals in town B. Now that they are faced with the former customers of the hospital in town A, 

they have to expand their own purchases in order to maintain competitive quality. Hiring 

specialists in country B is expensive since the ones on the market already enjoy full employment. 

Higher offers need to be made in order to induce the specialists to work some extra hours, and 

maybe also on the weekend. Over time, the prices in hospitals in town B also rise. Although the 

effect of the welfare loss takes some time to become visible, it is nonetheless present. 

An additional effect in such a scenario has to do with differential productivity. 16 Let’s imagine that 

some of the medical experts in town A are more productive and better qualified than some of the 

medical experts in town B. Due to the monopsony pricing, however, all of the medical experts in 

town A work fewer hours. To make up for the increased demand from patients, hospitals in town B 

increase their purchases of “expert hours” in town B, leading to full employment and perhaps even 

inducing some retired experts or those who have been out of practice for some time to enter the 

labor market. The full employment of experts in town B means that less qualified specialists are 

hired in town B for higher pay, while highly qualified experts are under-employed in town A. Simply 

put, units with lesser productivity in non-monopsonized markets are brought into production to 

compensate for the withdrawal of more productive factors in monopsonized markets. 

Finally, a third effect on efficiency is conceivable. In this case the lesser use of the monopsonized 

input is compensated by use of a suboptimal input. As noted by Noll: 

“[…] if other inputs in the production process of downstream industry are imperfect substitutes 

for the monopsonized product, production of the downstream good will be inefficient. The 

reason is that the monopsonist, in buying fewer than the efficient quantity of the monopsonized 

good, will engage in inefficient substitution of other inputs for the monopsonized input in 

producing the final product. As a result, the average economic cost (as measured by the 

opportunity cost of inputs) of the final product will be higher than it would be if social costs 

were minimized. For example, suppose hospitals use two types of inputs, medical professionals 

and physical products used in treatment. If medical professionals are hired in local labor 

markets with a rising supply curve and physical inputs are acquired in national markets with 

constant long-run marginal costs, a monopsony hospital, in extracting rents from labor, will 

engage in inefficient substitution of physical inputs for professional services.”17 

                                                             
16 See Ibid, 597-600. Noll gives examples about land with differential productivity and natural gas extraction.  
17 Ibid, 595-596. 
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3.2. SCENARIO 2: MONEMPORY 

Let us modify the example to illustrate the danger with monopsony power which is accompanied by 

monopoly power downstream – the “monempory” scenario. 18 Instead of an urban area, we 

consider a community is in a picturesque area, which, however, is poorly connected by means of 

transportation to the rest of the country. Commuting to another hospital is thus costly and 

impractical for the residents in the community – both patients and medical specialists.  

Following a merger of the only two hospitals in town, medical specialists are faced with one 

powerful buyer. Similarly, consumers are faced with one powerful supplier. The merged entity 

enjoys a unique position of power over captive input (labor) and captive demand (consumers). As a 

result, it chooses the profit-maximizing quantity of output, which is lower than the one which it 

would have chosen in a competitive market. Given the position of power the entity enjoys over the 

supply side, the incentive to cut on output may even be greater in this case since lower output also 

means less input purchases, thus possibly higher cost savings. The hospital’s offer in that case will 

be deteriorated. Following the merger, fewer slots for surgeries are planned, fewer experts per 

patient are available, and some services are altogether not provided – or provided for an additional 

fee. The fewer input purchases translate into direct harm for consumers who have no outside 

option.  

As Dobson et al. (1998) put it:  

“Where buyer and seller power are jointly held (eg: by a monemporist) however, then the 

outcome is likely to be allocatively inefficient and in particular the welfare of both factor 

producers and final consumers is likely to be adversely affected.”19  

Of course, the monempory scenario seems exaggerated, since it is hard to encounter a company that 

is both a monopolist and a monopsonist. Yet, like all theoretical setups, monempory also has 

implications for less extreme scenarios – i.e. a firm with the power to withhold demand upstream 

and to profitably increase downstream prices. 

3.3. SCENARIO 3: COUNTERVAILING POWER 

As explained in Chapter 2, the economic literature makes an important distinction between buyer 

power in the sense of monopsony power and countervailing power. A monopsonist (or a 

monemporist, for that matter) faces a perfectly competitive supply side with an upward sloping 

supply curve. In the case of countervailing power, however, the buyer faces a concentrated supply 

side. In this scenario, it deals with suppliers who have some market power of their own. Prices are 

                                                             
18 See also example of Aetna/Prudential merger in Section 3.1.2. of Chapter 7. United States of America and 

the State of Texas v Aetna Inc. and The Prudential Insurance Company of America, U.S. District Court for the 

Northern District of Texas, Civil Action No.:3-99CV1398-H. 
19 Dobson, Waterson, and Chu (n 2) 15. 
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not set out “in the open market”. Rather, they are determined in negotiations between buyers and 

suppliers. 

This is the scenario in which the idea of powerful buyers as “champions for consumers” emerged. 

Galbraith, who made the idea popular, saw buyer power only as countervailing power, not as 

monopsony or monempory power. He argued that powerful buyers could counteract the monopoly 

power of the supply side and wrestle out a better bargain for their own customers. This idea is 

present both in specialist antitrust literature as well as in popular culture. Many retailers openly 

advertise their superior buying power to final consumers thus assuring them that they are likely to 

receive a better deal.20 Of course, it is not discussed whether the suppliers with whom the buyers 

deal actually possess monopoly power, or any power over price at all. When it has been empirically 

confirmed, the proposition has been rendered stronger.21  

Theoretical research and empirical evidence suggest that the circumstances under which the 

countervailing buyer power hypothesis holds are much narrower than imagined. In fact, the 

countervailing power welfare analysis is quite challenging because there are many different 

scenarios.22 The countervailing power scenario implies bargaining between buyers and sellers with 

some power. It covers a variety of market configurations, stretching from bilateral monopoly to 

various degrees of oligopoly-oligopsony. In a bilateral monopoly scenario, for instance, the 

incentives for the two companies, respectively buyer and supplier, are to jointly maximize their 

profits; however, the outcome for welfare depends on the outcome of the bargaining, among other 

things.23 Similarly, in situations of oligopolistic market structures faced with oligopsonies, much 

depends on the concrete case. In all cases, one crucial factor is the downstream position of the 

buyer and its incentives to compete hard downstream. As noted by Dobson, Waterson, and Chu 

(1998): 

                                                             
20 As noted by Dobson, Waterson, and Chu, the following type of ad is typical in retail: “Our gigantic buyer 

power enables you, the consumer, to benefit”. Ibid, 7. 
21 For instance, Dobson, Waterson and Chu (n 2) at 38, note that two studies in the UK “broadly supported the 

countervailing power hypothesis” by showing that discounts negotiated by large retailers were largely passed 

on to final consumers in the form of decreased prices. However, the authors note that given the developments 

in retailing, it is worth reassessing the findings of the reports. The reports referred to are the OFT Report on 

Competition and Retailing (1985) and the MMC (Monopolies and Mergers Commission) Report on Discounts 

to Retailers, HMSO (1981). (These primary sources could not been traced). 
22 See OECD Policy Roundtable, Monopsony and Buyer Power (DAF/COMP (2008)38, 2010), 22-25. 
23 See R Noll (n 15) 606-610. According to Noll, it is not certain whether the creation of a bilateral monopoly 

will actually improve welfare. See also Dobson, Waterson, and Chu (n 2) 17-21. However, we should note that 

a transition from only monopoly or only monopsony to a market structure of bilateral monopoly might 

improve welfare. Dobson, Waterson and Chu note: “the analysis does indicate that the welfare consequences 

of bilateral market power may be less severe than the cases where market power is unopposed.” (at 19). For 

a similar argument see, R Inderst and C Wey, 'Buyer Power and Supplier Incentives' (2007) 51(3) European 

Economic Review, 647. The authors predict superior outcomes in a concentrated supply market when there 

are powerful buyers. 
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“… [I]t is not evident that the development of buyer power in response to seller power will 

necessarily be socially beneficial. When the buyers also acquire selling power, the result may be 

to raise final prices as a consequence of successive power effects (ie: where an element of 

double marginalization is created). For countervailing power to offer welfare benefits, buyers 

will need to bring substantial power to bear on the pricing of (monopolistic) sellers, and yet 

face substantial price competition in their end product market.”24 

Thus, in static terms, the outcome for the consumer depends on the buyer’s downstream incentive 

to “pass on” the gains from its power. However, in dynamic perspective, this situation might be too 

short-lived.25 Advantages obtained through buyer power might enable the buyer to increase its 

power downstream. Even if the buyer is competing hard downstream today, there is no guarantee 

that its position downstream will not grow as a result of its exercise of buying power. If it can 

extract special conditions from suppliers, it might be able to win market share downstream. One of 

the important topics in research on buyer power is the so-called “waterbed effect”, which suggests 

that advantages for dominant buyers would undermine the competitive position of rival buyers.26 

Where these buyers are also downstream competitors, the superior bargains received by the 

dominant buyer might lead to the exit of these smaller rivals. The theory is one of a virtuous cycle 

for the buyer, in which its buying power feeds into its selling power, and increased selling power, in 

its own right augments buying power.  

The unravelling of this scenario thus over time brings us further away from Galbraith’s consumer 

champion scenario and closer to the successive chain scenario, in which powerful sellers may find it 

beneficial to maximize the overall profits with buyers that have no incentive to compete 

downstream. Although the actual outcome will depend on the particular case, one likely outcome in 

this scenario is less choice and higher prices for consumers. 27   

                                                             
24 Dobson, Waterson, and Chu (n 2) 28. 
25 See OECD Policy Roundtable, Monopsony and Buyer Power (DAF/COMP (2008)38, 2010), 47-48. 
26 See P Dobson and R Inderst, ‘The Waterbed Effect: Where Buying and Selling Power Come Together’ (2008) 

2 Wisconsin Law Review, 331. 
27 Dobson, Waterson, and Chu (n 2) note at 20: “Galbraith claimed that such socially beneficial countervailing 

power was evident, and in particular applied to the development of chain-stores which were forced by the 

intensity of competition in retail markets to pass on to consumers any negotiated discounts from 

manufacturers. Clearly, though, this view is highly contentious since, with the prospect of seller power being 

created simultaneously with buyer power, the welfare losses from the exercise of original seller power may 

be exacerbated. Thus it is conceivable that the development of opposing power would lead to increased 

prices resulting in a (further) loss of consumer welfare instead of lowering final prices. This view has been 

articulated by Adams (1987), among others, and is referred to as ‘coalescing power’ or more generally as 

‘successive power’. Accordingly, if firms develop both types of power, it is not clear a priori what the welfare 

consequences will be. Countervailing power in bargaining may offer social welfare benefits but successive 

market power may be expected to have an adverse effect.” Reference is to WA Adams, ‘Countervailing Power’ 

in J Eatwell, M Milgate, and P Newman (eds), The New Palgrave: A Dictionary of Economics (4 volumes, 

Macmillan: London 1987).  
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3.4. SCENARIO 4: EFFICIENT PURCHASING AND CONSUMER GAIN 

The accumulation of scale in purchasing, just as the accumulation of scale in production, can lead to 

important benefits. The consolidation of purchases can be efficient and can result in gain for 

consumers without giving rise to buyer power. Efficiencies of scale and scope in purchasing – 

allowing for lower transaction costs and lower search costs for suppliers – may translate into lower 

prices for consumers. Suppliers themselves might be in favor of some consolidation of purchases if 

they can enjoy some of the cost savings or downstream benefits. Thus, when both buyers and 

suppliers benefit from savings on transaction costs, suppliers would be in favor of consolidated 

purchasing. Suppliers would be even more in favor, if, thanks to the increased efficiencies flowing 

from consolidated purchasing, expansion of sales downstream becomes possible. Thus, if 

consolidation of buyers also means more efficient production of downstream outputs, the input 

suppliers could benefit as well. Lower prices for the final product downstream allow for more sales, 

thus increasing the demand for the input. Furthermore, where the upstream input suppliers’ are 

worried about competition from other inputs, better prices downstream allow them to compete 

more effectively with rivals’ products, assuming there is vigorous downstream competition.28 

Consumers, suppliers, and purchasers all benefit under this scenario.  

One does not need to have buyer power in order to engage in efficient purchasing. At the same time, 

the consolidation of power on the buying side often involves efficient purchasing and the 

minimization of transaction costs. There are efficiency gains under both scenarios, even though 

when there is buyer power, a passing on of gains cannot be assumed. Furthermore, the lower costs 

ensuing from efficiency purchasing may be accompanied by lower costs flowing from reduced 

purchases. The challenge, of course, from an antitrust perspective is to distinguish the two 

scenarios, and to balance the gains in efficiency and welfare arising from consolidation of purchases 

with the possible losses implied by the creation of buyer power.  

3.5. BUYER POWER CONSTRAINTS, LIMITS TO WELFARE LOSS 

It is obvious that a monopsonist, in making its purchasing decisions, will take into account the 

constraints of its own demand curve. Once in possession of monopsony power, the company has 

some say over its input cost. The above examples consider 1) a perfectly competitive downstream 

market, in which the monopsonist has no power over the downstream price or 2) a scenario in 

which the monopsonist has power over both its input costs and the downstream price 

(monempory). It is additionally possible to conceive of a third scenario in which the monopsonist 

                                                             
28 This was one of the submissions made by suppliers in the investigation of the Sovion/Südfleisch merger 

case (discussed in Chapter 4). The suppliers were farmers delivering pigs and cows to slaughterhouses. The 

merging parties were two slaughterhouses. Some suppliers submitted to the Commission that the merger 

would likely reduce spare capacity in the slaughterhouse industry and thus translate into more competitive 

downstream prices for the meat products. This would, in turn, enable the meat producers (mainly from the 

Netherlands and Germany) to compete more effectively downstream against cheaper imports of meat from 

abroad (e.g. Brazil). Case No COMP/M.3968 Sovion/Südfleisch (21.12.2005). 



Chapter III 

88 
 

competes actively for market share downstream. In this scenario, the monopsonist may choose not 

to restrict its purchases if it expects that the profit from gaining market share downstream is 

preferable to savings achieved from purchasing less. Thus, there may be circumstances in which a 

monopsonist may choose not to abuse its power. 

Another limitation, as already mentioned in Chapter 2, is the ability to price discriminate, i.e. by 

means of making individual take-it-or-leave it offers to suppliers, or sliding scales compensation 

according to performance.29 As noted, price discrimination can help mitigate, or if perfect – 

eliminate – efficiency losses. Price discrimination is a way to mitigate the efficiency loss. Offering 

different prices to the specialists would allow the hospital to hire the optimal number of specialists 

for the optimal number of hours. A monopsonist with no downstream power might do that and 

produce the optimal output downstream. A monemporist may still price discriminate but may not 

necessarily increase purchases since the output restriction may be profitable on the demand side.30  

From a fairness perspective, the unpalatable part of price discrimination practiced by a monopolist 

is the fact that some consumers will have to pay a lot more than others. In particular, consumers 

who value the good highly will pay the most. Similarly, in the case of price discrimination by a 

monopsonist, some suppliers will receive a price for their output much lower than others.31 In 

particular, suppliers who are able to produce most cheaply and efficiently will receive less than 

suppliers who produce at higher cost.  

The extraction of rents may be discarded as a simple “distributional matter”, but as noted in 

Chapter 2, rents matter for incentives.32 A supplier who cannot expect to appropriate the rent from 

superior efficiency or innovation, will not invest or exert extra effort. In this case, price 

discrimination may be sending the wrong signals to the suppliers: namely, that superior efforts and 

efficiency will not be rewarded. In the long-run, this might lead to the exit of efficient suppliers or 

discourage efforts in improved efficiency, quality improvements or innovation. 

 

                                                             
29 See R Noll (n 15) 603-606, discussing respectively, take-it-or-leave it offers in the context of agriculture; 

and price discrimination for athletes in professional sport. Noll’s conclusion is that over time, the extraction 

of rents by means of suppression of earnings will result in less suppliers entering the market, thus leading to 

quality erosion in the long-run. Take-it-or-leave-it offers are also discussed in R Blair and J Harrison, 

Monopsony in Law and Economics (1st edn, CUP 2010). 
30 This logic is not unique to monopsony power. Price discrimination by a monopolist will also eliminate the 

deadweight loss created by a restriction of output. 
31 Technically, we should note that the supply curve refers to quantities of output, not to individual suppliers. 

However, unless the buyer can price-discriminate per output quantity and all suppliers are relatively similar 

in terms of efficiency, the result may well be that more rent will be extracted from more efficient producers.   
32 As noted in Chapter 2, in the case of monopsony, the suppliers do not enjoy a monopoly rent. If they earn a 

rent in the context of a perfectly competitive supply market, it is thanks to superior efficiency (Ricardian rent) 

or due to branding and innovation (quasi rent). 
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3.6. WELFARE LOSSES FROM MONOPSONY: WHO CARES? 

Deadweight losses are not abstract concepts – they have real world implications. Deadweight losses 

refer to food that is not produced (or left to waste), furniture that is never made, hotel rooms 

without guests and foregone vacations, and much needed surgeries that are not performed. The 

debate on buyer power often presents it as a “supplier rents problem”. Suppliers are surely harmed 

by the exercise of buyer power. However, they are not the only ones. Welfare in society overall is 

harmed.  

In addition to the impact on efficiency, the exercise of monopsony (or monempory) power by 

means of depressing quantities purchased means that suppliers transfer their surplus to the 

monopsonist. It is often said that monopoly imposes a “tax” on consumers,33 we might also view the 

extraction of rents by the monopsonist as a “tax” on suppliers. This tax is an unnecessary restriction 

on profitability. As Motta notes “lower prices and profits would have the effect of depriving firms 

from the necessary incentives to innovate, invest, and introduce new products.”34 The expectation 

that these rents will be extracted in the future disincentivizes a supplier from exerting more effort 

in terms of innovation and quality improvements.35 

This brief overview suggests that buyer power, especially monopsony power, is likely to harm 

consumers as well as producers. The question that arises is: to what extent can the consumer 

welfare standard capture these harmful effects? 

4. CONSUMER WELFARE AS A METHODOLOGY 

4.1. WHO IS THE CONSUMER? 

A consumer welfare standard means prioritizing the outcome for final consumers. This begs the 

question: who is the consumer? If we consider a transaction between a monopsonist and its 

supplier, the monopsonist is the consumer. Thus, whenever a monopsonist exercises its buyer 

power, consumer welfare is increased, albeit to the detriment of producers and the rest of society. 

Of course, some would retort that a consumer welfare standard is meant to protect final consumers 

                                                             
33 See A Lerner, 'The Concept of Monopoly and the Measurement of Monopoly Power' (1934) 1(3) The Review 

of Economic Studies, 157, 157. In this seminal article, Lerner notes that the increased price of a monopolized 

commodity is a “levy” on the consumer.  
34 M Motta (n 6) 21.  
35 This does not mean innovation will necessarily not occur. The innovative, quality-improving activities could 

be sponsored by the buyer to the extent that the buyer expects to make a profit from the innovation.  

If the innovation concerns products or services offered downstream, we should note that a buyer competing 

hard downstream will have different incentives than a buyer in a position of power downstream, or a buyer 

engaged in downstream coordination. 
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or “end users”, namely natural citizens.36 Under this definition, the outcome in downstream 

markets in which the buyer acts as a seller, would have to be assessed.  

Under the first definition, there are obvious problems. Surely, it seems strange to protect one 

company more than another purely on the basis of whether it acts as a supplier or a buyer. This is 

all the more illogical considering that “buying” and “selling” are somewhat arbitrary labels. Barak 

Orbach argues: 

“The terminology that divides the universe into buyers and sellers may be useful for 

introductory courses in economics but is somewhat artificial and has caused some confusion. 

Many transactions can be reframed to present the seller as the buyer and vice versa. To 

illustrate this point, consider an insurance transaction. The insured parties purchase policies 

from insurers and sell the latter risks. We ordinarily think about them as buyers, but we could 

also think of them as sellers. For analytical convenience, we tend to classify one side of a 

transaction as the “consumer” and the other side as the “seller.”37 

We can add some more examples to Orbach’s argument. In the world of big data, consumers are 

often offered “free” products and services such as online search services or gaming applications for 

their tablets. Consumers do, however, pay for these services in one way or another – e.g., by 

generating traffic, by watching an advertisement video, or by giving up private information. Are the 

consumers buying services or are they selling their data and “eyeballs”? We could avoid the 

problem by considering that the parties are “trading” – exchanging goods or services for money or 

for other goods or services. The distinction between buyers and sellers is also difficult to uphold in 

other sectors. If a supplier sells the goods but the buyer provides additional services such as 

transportation, credit or post-sales services for which the supplier has to pay, both are buying and 

selling in the context of one transaction. Specifically in the grocery trade, we might think of 

suppliers as delivering products and supermarkets as buying those products and reselling them. 

However, we might also consider that suppliers pay rent for the supermarket shelves occupied by 

their products (the so called “slotting allowance”), that suppliers pay supermarkets for marketing 

and promotion services carried out within the store, that they give contributions for category 

management, and that they sometimes have the obligation to return goods which have not been 

sold. Are suppliers really selling goods to the supermarket or are they rather purchasing 

distribution services?  

The argument, of course, could be made that antitrust enforcement should remain as close as 

possible to the final consumer. Yet, even so, supply chains are often complex. The 

upstream/downstream distinction made for theoretical purposes does not capture the complex 

                                                             
36 The distinction between customer and consumer from a competition law perspective will be discussed 

below in this chapter.  
37 B Orbach, ‘The Antitrust Consumer Welfare Paradox’ (2010) 7(1) Journal of Competition Law and 

Economics, 133, 139. 
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shape of many supply chains. Then, it is difficult to determine which trader is closest to the 

consumer. 

The second interpretation is also problematic since in many markets, precisely due to the 

complexity of the supply chain, transactions are far removed from the final consumer. On the way 

to the consumer, the welfare reduction might be absorbed, aggravated or passed on. Tracing the 

harm down to the final consumer is easier said than done. The same challenges manifest 

themselves in cartel cases – not just buyer cartels, but also seller cartels. If there is a cartel among 

brick producers, one would need to perform complex calculation to show in what exact terms the 

cartel affected the final consumers shopping for a house. 

A third interpretation is possible. It would seek to verify if prices are likely to increase for the 

customers of the monopsony buyers. We could call this a “downstream harm” approach. This 

interpretation does not improve much. It avoids some of the difficulties involved in the second 

interpretation, but not entirely since it may still be the case that the harm does not manifests itself 

in the immediate downstream market. Even so, it still fails to give a convincing answer as to why 

the welfare of one company should be privileged over the welfare of another.  

This debate is not purely theoretical. The notion of “consumer” in EU competition law encompasses 

both final and intermediate purchasers.38 In merger analysis in intermediary goods markets, we 

might consider that the Commission takes the third approach. As part of the process of gathering 

data to inform a merger decision, the Commission conducts market investigations by means of 

surveying the competitors and the customers of the merging companies (e.g. the direct buyers of 

the company’s products).39 The harm estimated is the harm to these intermediary companies, not 

necessarily the harm to final consumers.  

This shortcoming is not a failure of economics. In science, the assumption can be made that 

companies sell to final consumers or are just one link away in the supply chain. However, legal 

definitions have real-world consequences. When drawing the definitions of customer and 

consumers, authorities make choices about who should be protected by the antitrust rules, and they 

should consider the real-world implications of scientific limitations and assumptions. 

For the purpose of clarity, the following sub-sections assume that the purchaser supplies final 

consumers directly. The arguments made with respect to the application of a consumer welfare 

standard in the antitrust assessment of buyer power still hold.  

 

                                                             
38 Commission Notice: Guidelines on the application of Article 81(3) of the Treaty [2004] OJ C 101/97, [84].  

The distinction is not often noted in the literature. However, see P Akman, ''Consumer' versus 'Customer': The 

Devil in the Detail' (2010) 37 Journal of law and society 315 . 
39 See D Wirth, “The Use of Customer Surveys in Merger Control – Understanding Common Pitfalls in the 

Design of Surveys Chapter - Merger Control 2015” in ICLG The International Comparative Legal Guide to 

Merger Control 2015 (11th edn < www.ICLG.co.uk> 2015), 1-8. 

http://www.iclg.co.uk/
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4.2. DOWNSTREAM PRICES AS A LITMUS TEST FOR WELFARE HARM 

One of the challenges for using consumer welfare as a standard of assessment is the situation in 

which an output restriction occurs upstream but consumer prices downstream fail to reflect that. 

There could be several reasons for that. Firstly, lack of downstream price increases when there is 

exercise of monopsony power might take some time to materialize, for instance where the quantity 

that the monopsonist produces is but a fraction of total downstream supply, or when downstream 

prices are set externally. Secondly, focusing on the price dimension risks overlooking harm to other, 

less easily observable aspects of welfare, such as quality. Thirdly, the absence of a price increase 

might mean that the exercise of monopsony power has thwarted a downstream price increase for 

an input of fixed quantity.  

The first reason has to do with short run versus long-run effects. As noted in the monopsony 

hospital example above, a monopsony buyer can decrease its output downstream without affecting 

the downstream price immediately. In this scenario, the hospital was constrained by competition in 

terms of downstream prices, but enjoyed monopsony power over the input. As customers from 

town A start switching to hospitals in town B, the hospitals in town B will experience pressure on 

their costs and increase their downstream price. Thus, over time, markets correct for the drop in 

output, which is reflected in higher prices. However, in the short run, consumer prices will not 

reflect the output limitations. The smaller the contribution of the monopsonist to the downstream 

market, the less likely the effect will be registered under a test of consumer harm.40 

The second reason has to do with a narrow focus on price as a measure of welfare. In theory, 

welfare analysis includes more than the price dimension – it covers individual consumer 

preferences, whatever they may be.41 In practice, welfare is often defined along several parameters 

to capture the variety of preferences consumers might have. Thus, in the EU, consumer welfare is 

often defined as “price, choice, and quality”. The danger with the analysis is that for practical 

purposes, an estimation of the effect on prices might be more pragmatic than making inferences 

about the quality or likelihood of improvement in terms of choice.42 So, authorities will be tempted 

to verify the impact of a conduct or practice by testing the possibility that consumer prices will rise. 

                                                             
40 This scenario is discussed under the headings “geographic markets asymmetry” in Section 4.3. below. 
41 See e.g. the discussion in Orbach (n 37). 
42 In fact, authorities often consider price increases as “shorthand” for negative impact on consumer welfare. 

For instance, in European Commission, Guidelines on the assessment of horizontal mergers under the Council 

Regulation on the control of concentrations between undertakings [2004] OJ C 31/5 at [8], the Commission 

notes that "In this notice, the expression "increased prices" is often used as shorthand for these various ways 

in which a merger may result in competitive harm.” Similarly, in the Guidance Paper on Art. 102 TFEU 

(former Art. 82 EC), the Commission notes at [11]: “In this Communication, the expression ‘increase prices’ 

includes the power to maintain prices above the competitive level and is used as shorthand for the various 

ways in which the parameters of competition — such as prices, output, innovation, the variety or quality of 

goods or services — can be influenced to the advantage of the dominant undertaking and to the detriment of 

consumers.” 
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However, a limitation of purchases could translate into a subtle deterioration of quality or choice, 

and not necessarily into a higher prices or an obvious limitation of output. For the purpose of 

simplicity, let us imagine a monopsonist with no downstream power whose buying conduct inflicts 

a deadweight loss, such as the hospital in town A in the example above in which, following a change 

in regulation in country B, the supply of medical specialists is confined to town A. The hospital does 

not raise its prices since those are determined in a perfectly competitive downstream market. Thus, 

the hospital keeps selling the output at the same price. However, because it now uses less of the 

monopsonized input (in this case, labor), the quality of its offering is deteriorated. Less time is 

spent with each patient. Choice might be restricted in the sense that fewer procedures are available, 

and there is a lesser choice of experts. In this example, although prices do not increase, consumers 

are faced with a worse offer than before. If the deterioration of non-price characteristics is subtle 

enough or achieved over a large number of products, consumers might not even notice that they are 

faced with a worse offer than below.43  

Thirdly, monopsonistic purchasing might be exercised in a market where prices are rising. 

Especially relevant is the example of an input which is available in fixed quantity. A buyer cartel 

may prevent the good from reaching its market value, thus imposing no direct harm on consumers. 

Thus, bid-rigging, for instance, may not have an effect on the final price.44 However, the market has 

been distorted since important signals are not transferred to final consumers.  

4.3. GEOGRAPHIC MARKET ASYMMETRY 

The problem of using consumer harm as a benchmark is obvious when we consider the situation in 

which the upstream (purchasing) market is geographically much narrower than the downstream 

(selling) market. This situation can be illustrated with an example of a monopsonist who operates 

on a perfectly competitive downstream market. Such is the example of a grain trader in a 

monopsony position vis-à-vis farmers in a certain geographical area.45 When it comes to the 

downstream market, the grain trader’s output is a small drop in the sea. Prices for commodities are 

set in globally competitive markets. Even if the trader were to reduce supplies, the drop in his 

supply will not influence the global price. 

The challenge for an assessment based on consumer welfare in this case is that the harm might be 

dissipated across many downstream customers, so no noticeable change in downstream prices will 

be observed. Thus, when geographical markets for the final products are much wider than the 

                                                             
43 Of course, we should note that healthcare service are credence goods. The quality of healthcare is difficult 

to measure and difficult for consumers to observe. 
44 See for example, the discussion of the house foreclosure cartel in Chapter 5. ACM (Besluit), “Besluiten op 

bezwaar executieveilingen” (ACM Website 15 October 2015) 

<https://www.acm.nl/nl/publicaties/publicatie/14808/Besluiten-op-bezwaar-executieveilingen/> 
45 See the example of the Cargill merger case in Chapter 7. United States v. Cargill Inc. and Continental 

Grain Co. Case Number 1:99CV01875 (GK). 

https://www.acm.nl/nl/publicaties/publicatie/14808/Besluiten-op-bezwaar-executieveilingen/
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purchasing markets for the input, an analysis based on price changes to final consumers will, 

ironically, fail to register the magnitude of consumer harm.46  

4.4. PRODUCT MARKET ASYMMETRY 

Another problem for an analysis based on consumer harm is that the effects of the output 

restriction is dissipated across different product markets. Let’s imagine that the buyer is a 

monopsonist of an input that is used in the production of a variety of downstream inputs. For 

instance, a company that acquires a monopsony on the market for lumber may use that lumber for 

the production of a whole range of products: various pieces of furniture, floors, and even guitars. 

Similarly, a hospital which is a monopsonist in the purchase of nursing labor, offers a variety of 

downstream services. This means that a monopsonistic reduction of purchases upstream will be 

spread across a number of downstream product markets. The ensuing reduction of output, 

deterioration of quality or of choice downstream, however, will probably be unnoticeable. This is 

another example in which the consumer welfare benchmark would fail to capture the actual welfare 

harm. 

4.5. HARM SUFFERED ELSEWHERE 

The examples above referred mostly to the direct harms from the exercise of monopsony power. 

However, monopsony can be harmful because of its “knock-on” effects on other market players. 

Firstly, restricted purchases by the monopsonist affect the suppliers of its suppliers. As explained 

by Noll (2005): 

“Sellers in the monopsonized market also are consumers in other markets, and their lost 

income translates into lower demand and lower net welfare in other markets. Because the 

welfare loss to sellers exceeds the welfare gain to the monopsonist consumers, the overall effect 

of the efficiency loss of monopsony in one market is a net loss in economic welfare for all 

consumers in aggregate when all markets are taken into account.”47 

Secondly, assuming a competitive fringe of buyers exist, the exercise of buyer power may affect – 

positively or negatively – the position of other buyers. The presence of a powerful buyer on the 

purchasing market, however, may affect the position of competing purchasers. It may have a 

positive effect on them. For instance, when it imposes a uniformly low prices, competing purchasers 

may enjoy the benefits of this price decrease and also obtain the input at lower cost.48 However, as 

noted by Dobson and Inderst (2008), there can be instances in which suppliers practice price 

discrimination when faced with powerful buyers. Thus, while the powerful buyer receives products 

                                                             
46 On that point, see also G Werden (n 4) discussing the Weyerhaeuser case in which the market for the 

purchase of alder sawlogs was geographically much narrower than the corresponding downstream markets 

for finished products. 
47 R Noll (n 15) 594. 
48 P Dobson and R Inderst (n 26) 336. 
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at a discount, the remaining purchasers pay more. This phenomenon is known as the “waterbed 

effect”. 

If competing purchasers are active on the same downstream market, the powerful buyer may use 

its price advantage to exclude the smaller buyers from the downstream market.49 With competition 

from smaller buyers neutralized or eliminated, the downstream power of the buyer increases. Once 

such a position is consolidated, it can behave like a monemporist, with the ensuing consequences 

for consumers and producers.  

Competing purchasers, however, need not be downstream rivals. If these smaller purchasers are 

faced with higher costs due to the exercise of buyer power, their customers will suffer the harm. 

Let’s imagine a large healthcare services purchaser (e.g. the national health insurance provider) 

which obtains discounts when contracting with healthcare service providers. The national provider 

offers downstream services to those who pay regular insurance fees. Small-scale practitioners 

mostly service the uninsured or those in need of additional service not covered by the insurer. A 

small-scale practice also needs to contract for such services. An increase in price by the suppliers to 

these “fringe buyers” is suffered by their customers, but not by the customers of the large insurer. 

Along the same lines, a large retail chain may obtain discounts from suppliers, but suppliers may 

respond by increasing prices to small-scale retailers. However, the two types of outlets serve 

distinct downstream populations. The large retail chain draws customers in possession of a car, 

because its outlets are located out of town. The small retailers, on the other hand, are only active in 

urban areas and attract customers without cars. An increase in price to the small-scale retailers is 

thus suffered distinctly by their consumers. 

4.6. SHORT-TERM V LONG-RUN HARM 

As noted, under some circumstances, buyer power may generate cost advantages for consumers. In 

these cases, the buyer competes vigorously downstream and passes on the discounts obtained 

(fully or partially) to final consumers. Even in such cases, however, it is worth taking a long-run 

perspective. The discounts obtained through the exercise of buying power might have the effect of 

driving downstream competitors from the market. Thus, although the short term effect might be an 

                                                             
49 The logic is akin to a predatory strategy in which savings achieved on the buying side are ploughed into the 

subsidization of low prices downstream with the hope of foreclosing competing purchasers. In particular, 

Dobson, Waterson and Chu give two examples from retail in which the strategy might be successful: one-stop 

shopping and category killers.  In case of one-stop shops, buying power enables a retailer to draw consumers 

to the store with the promise of low prices on essential products and the offer of a broad range of goods and 

services. There is cross-subsidization within the product range. The one-stop shop aims to discourage 

consumers from frequenting other shops.  Growing popularity with consumers might lead to the exit of 

smaller retailers or specialist retailers. The category-killer strategy, similarly to the one-stop-shop, aims to 

encourage customers to stop shopping around. It promises low prices and extensive choice within a certain 

category. However, the ultimate goal is to drive competitors out of the market. See Dobson, Waterson, and 

Chu (n 2) 33-36.  
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improvement in consumer welfare, the long-run effect might be higher prices for consumers after 

rivals exit or become confined to a narrow portion of the market where they no longer represent a 

competitive constraint.50 Additionally, as argued above, the continued extraction of supplier rents 

can have a negative effect on incentives for the supply side and lead to quality erosion or lesser 

innovation over time.  

4.7. THE BLIND SPOTS OF CONSUMER WELFARE ANALYSIS 

It is often argued that buyer power is only harmful when accompanied by market power 

downstream. So long as downstream markets remain competitive, the argument goes, powerful 

buyers will not harm consumers and they will even “pass on” the gains achieved through their 

power. This is the approach almost uniformly adopted with respect to buyer conduct in the 

Commission’s guidelines. The above examples discuss situations in which downstream competition 

is assumed to work, and despite that, the exercise of monopsony power harms consumers. 

Obviously, the presence of competitive downstream markets is not a sufficient safeguard against 

consumer harm. In fact, when downstream markets are competitive, consumer harm is less obvious 

than when the buyer also has power downstream. The fact that the harm is less obvious does not 

mean it is less significant in absolute or even relative terms. The reduction of output undertaken by 

individual monopsonists in local markets is no different than the harm from a supplier cartel. 

Welfare harm does not evaporate. It translates into losses across the economy in a variety of ways. 

The argument made here is that attempting to estimate the harm on the basis of downstream 

effects is prone to too many errors and is unnecessarily complex. Consumer welfare has too many 

blind spots – and indeed, it is akin to trying to estimate the harm by looking backward; instead of 

assessing the harm on the market on which it occurs. Discussions about buyer power often 

emphasize the harm to suppliers, but clearly suppliers are not the only ones harmed. Consumers 

also suffer, but the harm to them is often less obvious. Counterintuitively, a consumer welfare 

standard fails to protect consumers, even when there is clear potential for consumer harm.  

Some of these difficulties, of course, could be avoided if a sophisticated, long-run consumer welfare 

standard is accepted. Such an assessment would anticipate the long-run impact of buyer power.  

Also, it would not rely only on prices as indicators of consumer harm, but will also verify the 

implications for quality and choice. However, the analysis will run into trouble in those situations 

where harm is likely to be dissipated – across wide geographic markets or a large product portfolio. 

Such a consumer welfare assessment would not be confined to one group of consumers, but will 

consider the impact across different consumer groups or consumers on different relevant markets.  

The conclusion is that a broadly defined, sophisticated, long-run consumer welfare standard might 

capture consumer harm ensuing from the exercise of monopsony power. Yet, the assessment is 

prone to difficulties. This prompts us, once again, to consider the question of who the consumer is. 

                                                             
50 Of course, this is not to say that downstream cost-cutting or below-cost sales should be prohibited. 

However, the implication of this finding is for instance relevant for merger assessment.    
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If, as will be the case, final consumers are far removed from the transaction in question, there is no 

reason why the welfare harm should not be assessed directly on the market on which it occurs – 

namely, on the upstream purchasing market. 

5. CONSUMER WELFARE AS A NORM 

So far, this chapter has discussed consumer welfare as an economic concept and a tool of economic 

assessment.51 Of course, it would be naïve to assume that economic concepts translate neatly into 

legal ones. Economic concepts are defined by the needs of economic science; legal concepts and 

norms have to conform to the logic of the law. Therefore, it is worth exploring the meaning of 

consumer welfare as a legal concept and the consumer harm requirement as a legal norm.  

In particular, the following sections will try to verify the following questions: what is the meaning of 

consumer welfare, as understood by the Commission and by the Courts? Is the proof of consumer 

harm necessary for enforcement of the law? Finally, is consumer welfare the only valid goal or 

standard of assessment in EU competition law? These questions are especially relevant when we 

consider that a consumer welfare standard was essentially introduced in the context of the 

modernization of EU competition law. At the time, a number of guidelines and notices were issued 

in order to help maintain coherent enforcement of the EU competition rules throughout the union 

and provide guidance for businesses. These soft law instruments introduced the consumer welfare 

assessment and vocabulary in competition law. However, the introduction of consumer welfare was 

met with varying reservation by the European Courts. The following section will first try to 

ascertain what the consumer welfare might mean, based on the definitions given by the 

Commission. Following that, the practice of the Courts will be discussed. 

5.1. CONSUMER WELFARE OR EFFICIENCY ON THE MARKET? 

The first references to consumer welfare in EU competition law appeared in the 1997 Green Paper 

on Vertical Restraints.52 The definition given in that document implied an end-user surplus 

standard, namely a focus on the benefit to final consumers resulting from lower prices: 

“To further the interest of the consumer is at the heart of competition policy. Effective 

competition is the best guarantee for consumers to be able to buy good quality products at the 

lowest possible prices. Whenever in this green paper the introduction or protection of effective 

competition is mentioned, the protection of the consumer's interest by ensuring low prices is 

implied.”53 

                                                             
51 The second part of this chapter is broadly based on V Daskalova, Consumer Welfare in EU Competition Law: 

What Is It (Not) About? (2015) 11 (1) The Competition Law Review, 133, 133-162. 
52 European Commission, Green Paper on Vertical Restraints in EC Competition Policy (1996) COM(96) 721 

final, 17. 
53 Ibid, 17.  
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With the launch of the modernization package in 2004, allocative efficiency was emphasized along 

with consumer welfare. In the 2004 Notice on the application of the former Article 81(3),54 the 

Commission presented consumer welfare and allocative efficiency as the goals of Article 101.55  The 

same proclamations appeared in the the Guidelines on the application of the former Article 81 EC to 

technology transfer agreements (2004) 56  and in the Merger Guidelines (2004)57.  These goals were 

repeated the 2005 Discussion Paper on the former Article 82 EC and in the Commission’s 

submission to the 2005 OECD Roundtable on competition on the merits.58 Given the shift in 

language, it is not surprising that commentators suggested an Americanization of EU competition 

law or an acceptance of the Chicago approach to antitrust.59 The question, however, remains as to 

                                                             
54 Commission Notice: Guidelines on the application of Article 81(3) of the Treaty [2004] OJ C 101/97.  
55 Ibid, [13]. It is stated: “The objective of Article 81 is to protect competition on the market as a means of 

enhancing consumer welfare and of ensuring an efficient allocation of resources.” Roughly the same 

statement is inserted in the Commission Notice: Guidelines on the application of Article 81 of the EC Treaty to 

technology transfer agreements [2004] OJ C 101/2, [5]: “The aim of Article 81 as a whole is to protect 

competition on the market with a view to promoting consumer welfare and an efficient allocation of 

resources.” See para 13 of the Notice: “The objective of Article 81 is to protect competition on the market as a 

means of enhancing consumer welfare and of ensuring an efficient allocation of resources. Competition and 

market integration serve these ends since the creation and preservation of an open single market promotes 

an efficient allocation of resources throughout the Community for the benefit of consumers.” 
56 Commission Notice: Guidelines on the application of Article 81 of the EC Treaty to technology transfer 

agreements [2004] OJ C 101/2, paragraph [7]: “Indeed, both bodies of law [competition law and intellectual 

property rights law] share the same basic objective of promoting consumer welfare and an efficient allocation 

of resources.” Interestingly, this proposition was slightly rephrased in the 2011 Guidelines on cooperation 

agreements to convey that both intellectual property laws and competition law pursue “the same objectives 

of promoting innovation and enhancing consumer welfare.” (italics added). Arguably, this is more in line with 

the recent focus on innovation. See Commission Notice, Guidelines on the applicability of article 101 of the 

Treaty on the Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1 at 

[269]. 
57 However, there is no explicit mention of consumer welfare as the goal of EU merger policy in Council 

Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the 

EC Merger Regulation). 
58 The Commission wrote: “With regard to exclusionary abuses the objective of Article 82 is the protection of 

competition on the market as a means of enhancing consumer welfare and of ensuring an efficient allocation 

of resources.” European Commission (DG Competition), DG Competition Discussion Paper on the Application 

of Article 82 of the Treaty to Exclusionary Abuses (Public Consultation, 2005), [4]. See also the Submission by 

the European Commission in OECD Roundtable “Competition on the Merits” (DAF/COMP(2005)27, 2006) , 

221. The Commission submitted: “As in [the modernised policy regarding mergers and restrictive agreements 

and practices], the protection of competition on the market as a means of enhancing consumer welfare and of 

ensuring an efficient allocation of resources should be put at the centre of competition policy regarding the 

application of Art. 82.” (italics in the original). 
59 In a widely read and cited article, Andreas Weitbrecht made a claim that a rapprochement between the EU 

competition law regime and the US antitrust regime was taking place and that EU competition law was 

becoming Americanized. Weitbrecht does mention that the Commission adopted “its own version of the 

consumer welfare approach developed by the Chicago School”(at 85, italics added) and that “In making this 
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whether this conclusion is borne out in practice.60 What has that meant for the Commission’s 

definition of victim of harm and of harm itself? The following sections attempt to answer that 

question by verifying whether the Commission’s approach could be reduced to end-user surplus or 

whether another standard of assessment is preferred. 

5.2. HARM TO CONSUMERS OR DOWNSTREAM HARM? 

In principle, the EU competition law notion of “consumer welfare” should not be reduced to end-

user welfare.61 In EU competition law, “consumers” encompasses both intermediate consumers 

(customers) and final consumers. Thus, it does not seem to matter whether the consumer is a 

multinational supermarket chain or the average person going to the supermarket to buy a carton of 

milk – both are considered consumers for the purposes of EU competition law. The Commission has 

not necessarily been explicit about this fact, but has not hidden it very well either. 

The distinction is explained in the Commission’s 2004 Notice on the application of Article 81(3): 

“The concept of ‘consumers’ encompasses all direct or indirect users of the products covered by 

the agreement, including producers that use the products as an input, wholesalers, retailers 

and final consumers, i.e. natural persons who are acting for purposes which can be regarded as 

outside their trade or profession. In other words, consumers within the meaning of Article 

81(3) are the customers of the parties to the agreement and subsequent purchasers. These 

customers can be undertakings as in the case of buyers of industrial machinery or an input for 

further processing or final consumers as for instance in the case of buyers of impulse ice-cream 

or bicycles.”62  

The same interpretation is maintained in the 2011 Guidelines on horizontal cooperation 

agreements63  and in the 2004 Merger Control Regulation and Guidelines. 64 The formulation of 

                                                                                                                                                                                                    
transition, EC competition law has been heavily influenced by the development in the United States, in 

particular the Chicago School, while retaining its own characteristics and identity.”(at 81, italics added). See A 

Weitbrecht, “From Freiburg to Chicago and Beyond – the First 50 Years of European Competition Law” [2008] 

2 European Competition Law Review, 81, 81-88. 
60 P Akman, “Consumer Welfare” and Article 82EC: Practice and Rhetoric' (2009) 32(1) World Competition, 

71. In this article, Akman argued that the use of “consumer welfare” by the Commission seems to be a 

rhetorical device rather than a real standard applied in the Commission’s practice. 
61 Nonetheless, it has taken some time before the distinction between customer and consumer was noticed. 

Consider, for example, the questions in the preliminary ruling in Case C-08/08 T-Mobile Netherlands BV and 

Others v Raad van bestuur van de Nederlandse Mededingingsautoriteit [2009] ECLI:EU:C:2009:343. Many did 

not realize that consumers meant not just final consumers but intermediary ones as well. For instance, Pinar 

Akman, in several articles, has tried to draw attention to the fact and to the consequences of confusing 

customers and consumers. See P Akman (n 60) and P Akman (n 38). 
62 Commission Notice: Guidelines on the application of Article 81(3) of the Treaty [2004] OJ C 101/97, [84].  
63 Commission Notice, Guidelines on the applicability of article 101 of the Treaty on the Functioning of the 

European Union to horizontal co-operation agreements [2011] OJ C 11/1, [49]. 



Chapter III 

100 
 

consumer welfare in law and in soft law therefore rules out an end-user interpretation. The benefits 

accruing to the companies along the supply chain is to be counted just as much as the benefits 

accruing to the users of the final product. 

This conclusion is borne out not only by a textual analysis but also by the approach taken by the 

Commission in its practice. Certainly in merger decisions, the assessment does not necessarily focus 

on end users. Rather, the impact on the direct customers – other companies, unless the merged 

entity sells directly to final consumers – is assessed. As part of the process of gathering data to 

inform a merger decision, the Commission conducts market investigations by means of surveying 

the competitors and the customers of the merging companies (e.g. the direct buyers of the 

company’s products).65 The harm estimated is the harm to these intermediary companies, not 

necessarily the harm to final consumers. It appears that the welfare standard is in fact a 

“downstream harm” assessment. 

 

If a consumer welfare standard was chosen because of belief in protecting final consumers, the 

current definition leads to a rather paradoxical outcome. It means that companies are protected on 

equal footing with natural persons. If a consumer welfare standard covers intermediate purchasers, 

the assessment does not ask the question if natural persons are harmed – unless they are the 

ultimate purchasers in a given market. At the same time, it is obvious that only a fraction of all 

companies active in the economy sell directly to final consumers. Such companies include retailers 

(brick-and-mortar or online), utility companies, phone companies, banks and some other service 

providers. This means that for the rest of the transactions in the economy which involve companies 

only, some market actors will be protected purely on the basis of their position in the supply chain. 

This seems like an arbitrary discrimination among companies. 

 

From a legal perspective, given that the laws protect customers and not necessarily end consumers, 

it is possible to reach a conclusion that the exercise of buyer power is per se legal since it benefits 

the purchaser. Such an interpretation, as will be seen, is not supported by the existing case law nor 

by the actual assessments in soft law instruments. From a common sense perspective, the fact that 

the consumer welfare standard applies to intermediate purchasers and not only to end consumers 

makes it difficult to justify why producer harm should matter less in the assessment of buyer 

power.  

                                                                                                                                                                                                    
64 Article 2 (1) b of the Council Regulation (EC) No 139/2004 on the control of concentrations between 

undertakings [2004] OJ L 24/1 (the EC Merger Regulation). Also mentioned in the accompanying Merger 

Guidelines: “Pursuant to Article 2(1)(b), the concept of ‘consumers’ encompasses intermediate and ultimate 

consumers, i.e. users of the products covered by the merger. In other words, consumers within the meaning of 

this provision include the customers, potential and/or actual, of the parties to the merger.” See European 

Commission, Guidelines on the assessment of horizontal mergers under the Council Regulation on the control 

of concentrations between undertakings [2004] OJ C 31/5, endnote 105. 
65 See D Wirth (n 39). 
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5.3. SURPLUS OR A BROADER NOTION OF WELFARE? 

The next important question concerns the meaning of “consumer harm”. The first definitions used 

by the Commission have signaled a narrow consumer welfare standard focused on price. Although 

it has stated that consumer welfare includes not just price, but also considerations such as quality, 

choice and innovation, in a number of soft law instruments the Commission has chosen to use price 

effects as “shorthand” for all these parameters. 66   

Recent statements from the Commission suggest that the emphasis on prices and output in the 

2004 Notice and in the 2009 Guidance paper might be short-lived. Recently, we see fewer 

statements from the Commission claiming that consumer welfare is the (ultimate) goal of (EU) 

competition law. More and more, the Commission seems to prefer the formulation “price, quality, 

choice”.  

The change in language can be observed in several of the more recent guidelines and notices issued 

by the Commission. For instance, the 2010 Block Exemption Regulation on Vertical Restraints67 and 

the guidelines68 accompanying it contain no specific reference to consumer welfare. Similarly, the 

2011 Guidelines on the applicability of article 101 of the Treaty on the Functioning of the European 

Union to horizontal co-operation agreements69 mention consumer welfare explicitly only once, and 

this reference is inserted awkwardly in the specific case of standardization agreements.70  

Also, in the 2010 Regulation exempting R & D agreements from the application of Art.101(1) 

TFEU,71 we do not find the statement that the objective of EU competition law is the promotion of 

consumer welfare. Instead, the Regulation does mention that R & D can bring benefits to consumers 

                                                             
66 See Commission (EU), Guidance on the Commission's enforcement priorities in applying Article 82 of the 

EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, [11] and 

Communication from the Commission Notice, Guidelines on the application of Article 81(3) of the Treaty, 

endnote [84]. In the latter notice, the Commission states “In this Communication, the expression ‘increase 

prices’ includes the power to maintain prices above the competitive level and is used as short hand for the 

various ways in which the parameters of competition — such as prices, output, innovation, the variety or 

quality of goods or services — can be influenced to the advantage of the dominant undertaking and to the 

detriment of consumers.” (italics added). 
67 Commission Regulation (EU) No 330/2010 on the application of Article 101(3) of the Treaty on the 

Functioning of the European Union to categories of vertical agreements and concerted practice [2010] OJ L 

102/1. 
68 European Commission, Guidelines on Vertical Restraints [2010] OJ C 130/01. 
69 Commission Notice, Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the 

European Union to horizontal co-operation agreements [2011] OJ C 11/1. 
70 Ibid, [269]. The Commission writes: “Intellectual property laws and competition laws share the same 

objectives of promoting innovation and enhancing consumer welfare.” (footnote omitted). 
71 Commission Regulation (EU) No 1217/2010 on the application of Article 101(3) of the Treaty on the 

Functioning of the European Union to certain categories of research and development agreements [2010] OJ 

L 335/36. 
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in the form of lower prices, improved products or series, or “quicker launch” of such products.72 

However, this is by no means presented as the goal of competition law. 

What is the meaning of this change? It certainly does not mean that the consumer welfare standard 

has disappeared: however, it is seen more and more in its formulation as “price, quality and choice”. 

Expanding the definition of consumer welfare is more in tune with the Commission’s interest in 

promoting competitiveness, with its industrial policy considerations and other goals that might 

arise. As we see, consumer welfare is but one of the objectives mentioned in the Staff Working 

Paper accompanying the 2011 Report on Competition Policy:  

 “EU competition policy aims at achieving three main objectives: i) protecting competition on 

the market as a means of enhancing consumer welfare, ii) supporting growth, jobs and the 

competitiveness of the EU economy and iii) fostering a competition culture.”73  

Thus, it seems that consumer welfare is no longer the ultimate or primary goal, but rather one of 

the goals of EU competition policy and it appears on equal footing with other goals. Unsurprisingly, 

these other goals are aligned with EU’s 2020 agenda and focus on growth and competitiveness. 74 

This trend has continued. In a speech before the Global Competition Law Centre in Bruges in 

January 2014, former Competition Commissioner Almunia barely mentioned impact on consumers 

and consumer benefits as goal of competition policy.75 Rather, he focused on underlining the 

importance of vigorous competition law enforcement for stimulating the EU’s global 

competitiveness, growth, investment and innovation.76   Given this change in language, it is no 

longer possible to accept that the Commission understands consumer welfare, or the goals of 

competition law for that matter, as a narrow consumer surplus standard.  

Concern for choice and innovation also transpires from some Commission’s decisions in cases 

involving IT markets. These decisions suggest that concerns about choice and innovation can 

prevail over considerations about price. The tying claims in the Commission’s 2004 Microsoft 

                                                             
72 Ibid, [10]. 
73 European Commission, Staff Working Paper Accompanying the Report from the Commission on 

Competition Policy 2011, 3. 
74 European Commission, Competition Policy Report 2011, 9. The Commission writes: 

“[A] major part of the Commission's actions in the field of competition policy and enforcement in 2011 

addressed the effects of the crisis in the financial markets. Nevertheless, competition enforcement and 

advocacy also serve other wider longer-term objectives such as enhancing consumer welfare, supporting the 

EU's growth, jobs and competitiveness in line with the Europe 2020 Strategy for smart, sustainable and 

inclusive growth.” (italics added) 
75 Curiously, in one of the three times the Commissioner used the word “consumer”, he clarified that 

consumers refers to both final consumers and intermediary purchasers. In his own words:  “Firms that set up 

cartels directly impose higher prices on their customers – whether they be final consumers or other 

companies along the value chain.” J Almunia, ‘Competition policy for the post-crisis world: A perspective’, 

Speech/14/34 of 17th January 2014 delivered in Bruges, Belgium. < http://europa.eu/rapid/press-

release_SPEECH-14-34_en.htm  > 
76 Ibid. 

http://europa.eu/rapid/press-release_SPEECH-14-34_en.htm
http://europa.eu/rapid/press-release_SPEECH-14-34_en.htm
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decision77 expressed a concern with the disappearance of other media players from the market and, 

thereby, a concern with possible limitation of choice and innovation.78 But where was the 

(monetary) harm to consumers? Most consumers were happy using Microsoft’s free Media Player 

at a time when some media players cost money to download. 79 Arguably, less sophisticated 

consumers were at a clear benefit when they would not have to figure out how to download a 

media player, even if they were free to download all the additional players they might have wanted. 

Although the Commission phrased the infringement in terms of “consumer harm”, we can read the 

Microsoft decision as one protecting the competitors’ possibility to sell an alternative product rather 

than as one protecting consumers from price hikes.80  

Similarly, in the subsequent Commission decision against Microsoft (2009) which was related to 

the tying of Internet Explorer to Windows, the Commission considered the stifling effects of the 

practice on innovation and choice.81 Even though there was no monetary harm involved to users 

and despite the fact that many consumers were happy with Internet Explorer or were not 

concerned about its quality, the preservation of a variety of products on the market and the 

continued existence of possible innovators were considered important on their own.82 Similar 

                                                             
77 Case COMP/C-3/37.792 Microsoft [2004]. 
78 Microsoft had raised the counter-argument that there was no harm in the tying of Media Player with 

Microsoft Windows because the product was for free. The Commission stated: “It will be shown in the 

following section (recital (835) et seq.) that the harmful effects on consumers from tying WMP (also) derive 

from undermining the structure of competition in media players which is liable to result in deterrence of 

innovation and eventual reduction in choice of competing media players.” See Case COMP/C-3/37.792 

Microsoft [2004]. [832]. The Commission states: “In particular, it will be shown that inasmuch as tying risks 

foreclosing competitors, it is immaterial that consumers are not forced to “purchase” or “use” WMP. As long 

as consumers “automatically” obtain WMP - even if for free - alternative suppliers are at a competitive 

disadvantage.” at [833]. 
79 It is perhaps worth noting that during the alleged period of abuse, some competing products actually cost 

money to download. Real Network’s 2004 RealPlayer 10 had a basic version for free and premium version for 

USD 19.95. In the 1990s, none of Apple’s media players were for free. Case COMP/C-3/37.792 Microsoft 

[2004], [125-140]. 
80 A slightly different interpretation is available in P Larouche, 'The European Microsoft Case at the 

Crossroads of Competition Policy and Innovation' (2008) 75 Antitrust Law Journal, 601. Larouche 

emphasizes that the Commission was concerned with preserving incentives for innovation. The Commission’s 

real concern, according to Larouche, is not mere protection of competitors, but Microsoft’s control of 

“innovation paths”. 
81 Case COMP/C-3/39.530 Microsoft (tying) [2009]. From the decision: “In particular, the Commission 

provisionally considered […] that the tying was liable to foreclose competition on the merits between web 

browsers.  

 The Commission also took the preliminary view that the tying of Internet Explorer, in addition to reinforcing 

Microsoft's position on the market for client PC operating systems, created artificial incentives for web 

developers and software designers to optimise their products primarily for Internet Explorer.” at [36-37] 
82 Ibid. 
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concerns about preserving choice and innovation are visible in the Commission’s negotiation with 

Google.83 

Whether innovation considerations trump concerns about price in the Commission’s welfare 

calculus, cannot be certain.84 At the same time, it is rather unlikely that the opposite is true. As 

Commission enforcement ventures into industries where future investments, innovation and 

quality improvements are key, it is seems less possible that we will see a narrow consumer surplus 

approach. In this respect, the Commission’s activities with respect to the food supply chain are 

telling. A large-scale study into the impact of retail concentration on choice and innovation in the 

food supply chain signals that the Commission considers these effects at least on equal footing as 

price effects.85   

5.4. BEYOND RHETORIC 

Based on the foregoing discussion, one might conclude that the Commission’s understanding of a 

consumer welfare standard is in flux. The definition of consumer welfare seems to be evolving: it 

started out as a narrow end user surplus standard and expanded to a more comprehensive welfare 

analysis. However, even under a broad definition, the Commission’s welfare standard deserves 

scrutiny with respect to two issues: downstream harm and price-based assessments.  

 

As argued above, a choice for “downstream harm” seems at odds both with rhetoric and with 

economic logic. Of course, we might consider that an assessment based on consumer welfare or 

“downstream harm” is not really concerned with consumers as such, but rather with competitive 

constraints. Thus, consumer welfare becomes a way to verify the abuse of market power and can 

serve as a measure of the company’s incentives to take the interest of its own customers to heart. 

Surely, a company that “passes on” benefits to its customers (be they final consumers or 

intermediate purchasers) is acting pro-competitively. The company’s concern for its customers is a 

signal that it faces constraints. The same can be said for an agreement, a merger, or a practice – if it 

benefits the customers, it is likely not an exercise of market power.  

 

                                                             
83 In relation to the Google case, Joaquín Almunia, former Commissioner for Competition, stated: “As you 

know, antitrust enforcement is about consumer welfare, innovation and choice, not about protecting 

competitors.” See J Almunia, The Google antitrust case: what is at stake? European Commission 

(SPEECH/13/768 delivered on  01/10/2013 before the European Parliament in Brussels, Belgium) 

<http://europa.eu/rapid/press-release_SPEECH-13-768_en.htm>. 
84 Of course, innovation may have an impact on consumer prices when it materializes, so the two are not 

necessarily opposed. 
85 In 2012, the Commission (DG COMP) announced a call for tender for the study of the impact of 

concentration on choice and innovation in the food sector. See Competition: Commission launches study on 

choice and innovation in food sector (Press Release, Brussels, 11 December 2012) European Commission - 

IP/12/1356 (11/12/2012) <http://europa.eu/rapid/press-release_IP-12-1356_en.htm>. 

http://europa.eu/rapid/press-release_SPEECH-13-768_en.htm
http://europa.eu/rapid/press-release_IP-12-1356_en.htm
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Yet, as argued in the first part of this chapter, sometimes focus on downstream effects only is not 

enough. A consumer welfare standard has serious limitations in cases involving buyer power. Same 

can be said about other situations involving “upstream harm” or “producer harm”, such as 

platforms. In case of two-sided markets involving consumers and traders, a standard of assessment 

that privileges the interests of consumers, or only one side of the market is not justified. It is also 

not supported by the Commission’s practice. A very obvious example are cases involving bank 

charges for payment cards in two-sided markets, in which the Commission was obviously 

concerned with the welfare of small merchants faced with high interchange fees.86 Of course, one 

way to avoid this difficulty is to view both sides of the market as customers – which would justify 

viewing merchants on par with customers. Such reasoning, however, simply avoids the question 

that remains unanswered, namely: should we treat the welfare of the parties in a B2B transaction 

equally? Can we always prefer the interest of the consumer to the interest of a business? And to 

what extent is the distinct treatment justified? 

 

The second question concerns the lingering doubt that consumer welfare will be based on price 

effects only. As discussed above, further elaborations on the meaning of consumer welfare 

furnished by the Commission suggests a sophisticated, long-run welfare standard. In practice, 

however, the devil is in the detail. For instance, the tests suggested in the Commission’s Guidance 

Paper on Art. 102 TFEU are based on price-cost benchmarks. This is the case with the “as efficient 

competitor test”. An emphasis on price effects may be justified in the context of alleged pricing 

abuses, but it might obscure additional developments which suggest an impact on welfare, broadly 

conceived.  

6. CONSUMER WELFARE BEFORE THE COURTS 

From the foregoing discussion we may conclude that, in reality, the term “consumer welfare”, as 

used by the Commission, suggests a notion broader than consumer surplus. Of course, a discussion 

of the state of the law cannot skip over the Courts. The Courts’ judgements over the past ten years 

of modernization have given some mixed signals about their acceptance of consumer welfare. The 

question is: how does the Court interpret consumer welfare - as end-user surplus or something 

else? Does the Court require proof of consumer harm or does a theoretical likelihood of consumer 

harm suffice? Is consumer harm the most important element of analysis or do other goals prevail? 

These questions will be addressed in turn in the following sub-sections. 

6.1. A BROAD DEFINITION OF WELFARE, IF ANY 

The story of the consumer welfare before the Courts starts with judgments from the General Court 

endorsing a narrow end user surplus standard in two cases involving appeals from Commission 

                                                             
86 See e.g. Memo,  ‘Antitrust: Commission prohibits MasterCard's intra-EEA Multilateral Interchange Fees’ 

IP/07/1959 (Brussels, 19 December 2007) < http://europa.eu/rapid/press-release_IP-07-

1959_en.htm?locale=fr >; See also Commission Decision of 19.12.2007 in cases COMP/34.579 MasterCard; 

COMP/36.518 EuroCommerce and COMP/38.580 Commercial Cards.  

http://europa.eu/rapid/press-release_IP-07-1959_en.htm?locale=fr
http://europa.eu/rapid/press-release_IP-07-1959_en.htm?locale=fr
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decisions. These are Österreichische Postsparkasse87 and GlaxoSmithKline.88 In the latter case, the 

General Court inched in to endorsing something which could be interpreted to mean consumer 

welfare in the sense of “end-user surplus”.  

The first affirmation of consumer welfare appeared in the 2006 decision of the General Court in 

Österreichische Postsparkasse.89 The case arose in reaction to a decision by the Commission’s 

Hearing Officer to grant access to the non-confidential versions of the statements of objections to an 

interested third party. The interested party in this case was an Austrian political party (FPÖ) and 

the statement of objections concerned a price-fixing cartel among banks in Austria. FPÖ’s 

requirement was arguably politically motivated – with the goal of discovering about certain 

individuals’ involvement in the conspiracy. The argument officially submitted by the FPÖ, however, 

was that as a consumer of banking services, it had a legitimate interest in the proceedings.90 The 

Commission accepted this argument. Upon appeal, the General Court concurred with the 

Commission in this regard and held: 

 “It should be pointed out in this respect that the ultimate purpose of the rules that seek to 

ensure that competition is not distorted in the internal market is to increase the well-being of 

consumers. That purpose can be seen in particular from the wording of Article 81 EC. Whilst 

the prohibition laid down in Article 81(1) EC may be declared inapplicable in the case of 

cartels which contribute to improving the production or distribution of the goods in question 

or to promoting technical or economic progress, that possibility, for which provision is made in 

Article 81(3) EC, is inter alia subject to the condition that a fair share of the resulting benefit is 

allowed for users of those products.”91  

We should note that the term “well-being of consumers” corresponds to “consumer welfare”. The 

French version of the decision speaks of bien-être du consommateur which is the French economic 

term for consumer welfare. This is also the term used in the French language versions of soft-law 

instruments such as the 2004 Notice on the application of the former Article 81(3),92 and the 

                                                             
87 Joined Cases T-213/01 and T-214/01 Österreichische Postsparkasse AG and Bank für Arbeit und Wirtschaft 

AG v Commission of the European Communities [2006] ECLI:EU:T:2006:151.  
88 T-168/01 GlaxoSmithKline Services Unlimited v Commission of the European Communities [2006] 

ECLI:EU:T:2006:265. 
89 Österreichische Postsparkasse (n 87). 
90 The Commission argued that FPÖ as a consumer of the banking services affected by the cartel had a 

legitimate interest in submitting the application for access and that the purpose of the competition rules was 

the protection of consumers. See Ibid, [102-103]. 
91 The General Court stated: “It should be pointed out in this respect that the ultimate purpose of the rules 

that seek to ensure that competition is not distorted in the internal market is to increase the well-being of 

consumers.” Ibid, [115]. (emphasis added). 
92 European Commission, Notice: Lignes directrices concernant l'application de l'article 81, paragraphe 3, du 

traité  [2004] OJ C 101/97 (French language version), [13, 21, 33, 104]. 



Buyer Power and the Consumer Welfare Question 

107 
 

Guidance on the Commission's enforcement priorities in applying Article 102.93 It is thus possible to 

conclude that the Court actually meant consumer welfare instead of a more general notion of well-

being. Even if that is the case, however, the Court did not actually define the term, but instead 

linked its meaning to the wording of Article 101 (3), thus implying that whatever consumer welfare 

might be, it is to be interpreted in light of this provision, which does not provide further guidance 

on the actual meaning of the term. 

 

This finding must be contrasted with the judgment in GlaxoSmithKline in 2006. In this case, the 

General Court was a lot more specific in explaining what it understood to be a restriction of 

consumer welfare. The case concerned GlaxoSmithKline’s action for annulment of a Commission 

decision claiming it had infringed Art. 101 TFEU by limiting parallel trade. The General Court, 

referring to the decision in Österreichische Postsparkasse and to Consten and Grundig and Tepea v. 

Commission,94 declared that the objective of Article 81(1) EC (currently Article 101(1) TFEU) was 

“to prevent undertakings, by restricting competition between themselves or with third parties, 

from reducing the welfare of the final consumer of the products in question.”95 Given this objective, 

the Court reasoned that a restriction of parallel trade cannot in and of itself mean that consumer 

welfare was decreased.96 In this case, the Court found that the Commission had not established that 

an obstruction of parallel trade would limit consumer welfare, in the sense of preventing 

consumers from obtaining lower prices.97 With this language, the General Court affirmed consumer 

                                                             
93 European Commission, Orientations sur les priorités retenues par la Commission pour l'application de 

l'article 82 du traité CE aux pratiques d'éviction abusives des entreprises dominantes [2009] OJ C 45/7 

(French language version), [19, 30, 86]. 
94 Joined Cases C-56/64 Établissements Consten S.à.R.L. and Grundig-Verkaufs-GmbH v Commission of the 

European Economic Community [1966] ECLI:EU:C:1966:41; Case C-28/77 Tepea BV v Commission of the 

European Communities [1978] ECLI:EU:C:1978:133. The reference to these cases is strange, because they are 

respectively from 1966 and 1978. As explained in the beginning of the chapter, consumer welfare was rather 

unknown as a concept at the time. To give a sense of perspective, Bork’s book was published in 1978 and the 

US Supreme Court endorsed consumer welfare in Reiter v. Sonotone Corp. 442 U.S. 330 (1979) in 1979.  
95 T-168/01 GlaxoSmithKline Services Unlimited v Commission of the European Communities [2006] 

ECLI:EU:T:2006:265 (emphasis added), [118]. 
96 Ibid, [119] and [147]. The Court stated: “Consequently, the application of Article 81(1) EC to the present 

case cannot depend solely on the fact that the agreement in question is intended to limit parallel trade in 

medicines or to partition the common market, which leads to the conclusion that it affects trade between 

Member States, but also requires an analysis designed to determine whether it has as its object or effect the 

prevention, restriction or distortion of competition on the relevant market, to the detriment of the final 

consumer.” At [119] (emphasis added). 
97 The Court explained: “Consequently, the principal conclusion reached by the Commission, namely that 

Clause 4 of the General Sales Conditions must be considered to be prohibited by Article 81(1) EC in so far it 

has as its object the restriction of parallel trade, cannot be upheld. As the prices of the medicines concerned 

are to a large extent shielded from the free play of supply and demand owing to the applicable regulations 

and are set or controlled by the public authorities, it cannot be taken for granted at the outset that parallel 

trade tends to reduce those prices and thus to increase the welfare of final consumers. An analysis of the 

terms of Clause 4 of the General Sales Conditions, carried out in that context, therefore does not permit the 



Chapter III 

108 
 

welfare in the sense of narrow end-user surplus standard – namely, the harm is a price decrease and 

the consumer here is the “final consumer of the products in question”98. 

 

This rather revolutionary interpretation, however, was struck down by the Court of Justice. With 

the GlaxoSmithKline decision of 6 October 2009,99 the ECJ rejected the need to prove consumer 

harm as a pre-condition to finding a restriction of competition by effect and affirmed that the goal 

of competition policy is protecting competition as such.100 Although the Court did not outright 

reject the value of consumer welfare, it significantly downplayed both its practical and normative 

value: 

 “First of all, there is nothing in that provision to indicate that only those agreements which 

deprive consumers of certain advantages may have an anti-competitive object. Secondly, it 

must be borne in mind that the Court has held that, like other competition rules laid down in 

the Treaty, Article 81 EC aims to protect not only the interests of competitors or of consumers, 

but also the structure of the market and, in so doing, competition as such. Consequently, for a 

finding that an agreement has an anti-competitive object, it is not necessary that final 

consumers be deprived of the advantages of effective competition in terms of supply or 

price.”101  

The above quotation does not tell us how the Court understands consumer welfare, but it does give 

an indication of what would not be accepted by the Court: primacy of consumer welfare and 

consumer welfare in the sense of consumer surplus. The Court does not explicitly refer to consumer 

welfare and does not explain what “consumer interests” might mean precisely. Firstly, the Court 

speaks of “certain advantages” which very likely refers to the General Court’s requirement that 

price decreases be shown. The statement can thus be interpreted as a rejection of a narrow 

construction of consumer interest – namely, with respect only to price. Perhaps the Court meant 

certain advantages in the sense of identifiable advantages – as opposed to the general advantages 

which are assumed to flow to consumers from the very presence of competition. In the end, the 

Court held that the protection of consumer interests is not the only, nor the primary goal of EU 

competition law: the “other goals”, including the notorious protection of competitors and “structure 

of the market” continued to play a role in defining which conduct is anti-competitive for the 

purposes of EU competition law. 

                                                                                                                                                                                                    
presumption that that provision, which seeks to limit parallel trade, thus tends to diminish the welfare of final 

consumers. In this largely unprecedented situation, it cannot be inferred merely from a reading of the terms 

of that agreement, in its context, that the agreement is restrictive of competition, and it is therefore necessary 

to consider the effects of the agreement, if only to ascertain what the regulatory authority was able to 

apprehend on the basis of such a reading.” Ibid, [147] (emphasis added). 
98 Ibid, [118]. 
99 Joined cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P GlaxoSmithKline Services Unlimited v 

Commission of the European Communities [2009] I-09291. 
100 Ibid, [63]. 
101 Ibid, [63] (footnotes ommitted, emphasis added). 
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An opportunity to re-open the debate on whether the Court has accepted consumer welfare or not 

presented itself with the Post Danmark I decision of 2012102. This was the first time that the Court 

of Justice made a concrete reference to consumer welfare as such.103 The fact that the decision in 

Post Danmark I was delivered in Grand Chamber adds weight to its authority. Post Danmark was 

quickly saluted as a case which deviates from the traditional line of the Court by aligning itself to 

the Commission’s Guidance Paper and by showing a warming up to the goal of consumer welfare.104 

E. Rousseva and M. Marquis saw it as a signal of acceptance of the consumer welfare standard and 

the more economic approach. In particular, they relied on the Court’s use of references to consumer 

detriment and consumer interest in the judgment.105  

 

Still, the judgment does not give us a firm answer about the meaning of consumer welfare that the 

Court is prepared to accept, nor the standard of proof that this would imply. The language of the 

Court of Justice was nowhere as firm as the statements of the General Court in Österreichische 

Postsparkasse and the 2006 GlaxoSmithKline decision. The link between the Court’s allusions to 

“price, choice, quality or innovation” and the concept of consumer welfare is tenuous. Unlike the 

General Court’s interpretation of consumer welfare as end-user surplus in GlaxoSmithKline, the 

Court of Justice in Post Danmark did not make a connection between the notion of consumer 

welfare and these aspects of consumer interest, but simply stated that these are qualities of a 

company’s offer that are important to consumers.106 It should also be noted that the Court said 

“among other things” which implies that these are mere examples of what consumers might value, 

but not an exhaustive list.  Accepting that this is what competition law is about thus remains a 

plausible, though far from indubitable, interpretation. 

 

In the recent Intel decision,107 the General Court was faced again with arguments that the 

Commission needs to prove the anti-competitive effect of the allegedly unlawful practices. The 

General Court, in a decision, which quickly earned fame as yet another brush-off of the more 

economic approach,108 rejected these arguments. In particular, the Court found that it was not 

necessary for the Commission to show consumer harm:  

                                                             
102 Case C-209/10 Post Danmark A/S v Konkurrencerådet (Post Danmark I) [2012] ECLI:EU:C:2012:172. 
103 Ibid, [42]. See also R Blair and D Sokol, 'Welfare Standards in U.S. and E.U. Antitrust Enforcement' (2012-

2013) 81(3) Fordham Law Review, 2497, 2511. 
104 See E Rousseva and M Marquis, ‘Hell Freezes Over: A Climate Change for Assessing Exclusionary Conduct 

under Article 102 TFEU’ (2012) Journal of European Competition Law & Practice. 
105 Ibid, 11. 
106 See Case C-209/10 Post Danmark A/S v Konkurrencerådet (Post Danmark I) [2012] ECLI:EU:C:2012:172, at 

[22]: “Competition on the merits may, by definition, lead to the departure from the market or the 

marginalisation of competitors that are less efficient and so less attractive to consumers from the point of 

view of, among other things, price, choice, quality or innovation.” 
107 Case T-286/09 Intel Corp. v European Commission [2014] ECLI:EU:T:2014:547. 
108 See for instance the post in the popular EU competition law blog “Chillin’ Competition”. A Lamadrid, 

‘Breaking news- The Intel Judgment is out: the European Commission wins’ Chillin’ Competition Blog (12 June 
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“[T]he Court would point out that, a fortiori, the Commission is not required to prove either 

direct damage to consumers or a causal link between such damage and the practices at issue in 

the contested decision. It is apparent from the case-law that Article 82 EC is aimed not only at 

practices which may cause damage to consumers directly, but also at those which are 

detrimental to them through their impact on an effective competition structure.”109  

The Court further rejected the significance of consumer harm for determining the level of the 

fine.110 Intel claimed that in the period relevant for the decision, there was in fact vigorous 

competition between Intel and AMD, which had “resulted in constantly falling prices and improving 

product quality, to the benefit of consumers.”111 This argument, as well as the other arguments 

related to the importance of assessing the impact on consumers, were not accepted by the General 

Court.  

 

Does that mean the mention of consumer welfare in Post Danmark is already irrelevant? Perhaps 

not, although the judgment in Intel does detract from the belief that consumer welfare has been 

embraced as a goal. It seems that given the body of case law from recent years rejecting the need for 

proving consumer harm, we may draw the preliminary conclusion that it is too early to celebrate 

consumer welfare’s victory.  

 

                                                                                                                                                                                                    
2014 ) <http://chillingcompetition.com/2014/06/12/breaking-news-the-intel-judgment-is-out-the-

european-commission-wins/ >; Herbert Smith Freehills LLP, ‘General Court Ruling in the Intel Appeal – 

Where Now for an Effects Based Approach to Rebates Under Article 102 TFEU?’ (12 June 2014) Competition, 

Trade and Regulation Newsletter; WPJ Wils, 'The Judgment of the EU General Court in Intel and the So-Called 

More Economic Approach to Abuse of Dominance' (2014) 37(4) World Competition, 405.  
109 Intel (n 107) [105] referring to British Airways. See Intel, [308] where the Court states that the ability by 

Intel to provide “[p]roof of actual foreclosure, of AMD’s capacity constraints, of AMD’s marketing, of AMD’s 

technical performance or of harm to consumers” would not have been exculpatory since they are not required 

for establishing the unlawfulness of its conduct.  
110 Intel had claimed that the fine was of a disproportionate nature and that even though a finding of actual 

anticompetitive effects might not be required for the finding of abuse, then it should matter for the level of the 

fine - see Intel (n 107) [1621]. The Court disagreed and stated: “Second, in so far as the applicant submits that 

the Commission was wrong not to take into account the absence of actual anti-competitive effects of the 

infringement and of a causal link between those effects and harm to consumers or competitors as an 

attenuating factor for the assessment of the gravity, its arguments must also be rejected. The Court finds that, 

in order to set the proportion of the value of sales determined by reference to the gravity of the infringement 

at 5%, the Commission was not required to take into consideration the alleged absence of any actual impact 

of the infringement on the market. In the present case, the other matters on which the Commission relied in 

the contested decision for the purposes of determining the gravity of the infringement justify the setting of 

the proportion of the value of sales to be taken into consideration at 5%.” Intel (n 107) at [1630]. 
111 Ibid, [1621]. 

http://chillingcompetition.com/2014/06/12/breaking-news-the-intel-judgment-is-out-the-european-commission-wins/
http://chillingcompetition.com/2014/06/12/breaking-news-the-intel-judgment-is-out-the-european-commission-wins/
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As is evident from the discussion so far, narrow price-based version of welfare – namely consumer 

surplus – could hardly be considered the standard accepted by the Court. With respect to the 

Court’s practice, we may safely say that the Court has not paid any specific attention to price effects.  

When it comes to the extent that consumer price effects matter vis-à-vis the other parameters of 

competition, perhaps most telling are the Court’s judgments in the margin squeeze and predatory 

pricing cases of recent years. The paradox of predatory pricing as well as margin squeeze cases is 

that, at least in the short run, consumers suffer no harm and might in fact enjoy various benefits, 

including low prices. In fact, according to the US Supreme Court, attempts at predation produce low 

prices and as such are a “boon to consumers”.112 

 

The danger in both margin squeeze and predatory pricing cases is that consumers will suffer in the 

long run – after competitors have exited and the development of competition has been thwarted. 

With weakened competition it is expected that prices will raise or quality might decline. From an 

enforcement perspective, the difficulty lies in determining when such practices are likely to lead to 

harmful effects or when they are the “stuff” of competition, namely, ambitious plans to win over 

new customers.113 Deterring such conduct carries the risk that the welfare of present day 

consumers will be hurt on grounds of possible future welfare decreases, namely false positives in 

such cases are liable to bring imminent consumer harm in terms of higher prices.  

 

For instance, in the Wanadoo case consumers very likely enjoyed the advantageous prices offered 

by the dominant company. Their welfare, as measured in terms of short-run consumer surplus, 

increased. However, the Court did not engage in an explicit balancing exercise to determine 

whether the increase in surplus was likely to be offset by likely future losses of welfare. The Court’s 

analysis in Wanadoo focused exclusively on the danger of competitors exiting the market, thus 

assuming that future welfare would be harmed. Possibility of recoupment is essentially the way to 

measure future consumer harm in terms of higher prices. The Court did not require proof of 

likelihood of future welfare losses because it rejected the necessity to prove the likelihood of 

recoupment and in fact stated that even if there was no possibility of recoupment, this would still 

not matter for the finding of abuse.114 

 

Margin squeeze cases present us with the same difficulty – namely, that in the short run there might 

be a benefit, or in any case, no harm in terms of prices to final consumers. The harm is expected to 

materialize in the future, once competitors have exited the market. In Deutsche Telekom, the Court 

                                                             
112 See Brooke Group Ltd. v. Brown & Williamson Tobacco Corp. 509 U.S. 209 (1993) at [224]. The U.S. Supreme 

Court stated: “Although unsuccessful predatory pricing may encourage some inefficient substitution toward 

the product being sold at less than its cost, unsuccessful predation is in general a boon to consumers.”  
113 Consider the claims by WIN, defendent in the Wanadoo case, that its pricing strategy was not part of a plan 

to eliminate a competitor, but rather reflected its ‘rather ambitious commercial objectives’. See Case C-

202/07 P France Télécom SA v Commission of the European Communities [2009] ECLI:EU:C:2009:214 

(Wanadoo), [89]. 
114 Ibid, [112-113]. 
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did not consider the need for consumer harm. In fact, the Court neglected Deutsche Telekom’s 

arguments that avoiding a margin squeeze would have forced it to charge excessive prices to 

consumers.115 Essentially this meant that the Court was prompted to consider the tradeoffs 

between possible present-day harmful effects on consumer prices and the likelihood of loss of 

competition. The Court missed the opportunity to elaborate on this distinction. In general, it 

required no proof of effect beyond the existence of the squeeze as determined by reference to the 

company’s own costs.116  

6.2. NO NEED TO PROVE THE EFFECTS 

The previous section has argued that even if the Court has not outright rejected consumer welfare 

as a goal of EU competition law, it has not accepted a narrow definition of consumer welfare. For 

the Court, the concept is thus broad and cannot be pinned down by reference to price effects only or 

by insisting that the harm necessarily accrues to end users. Furthermore, as evident from the 

discussion above, the need to prove harm is often rejected. Thus, a broad definition of consumer 

welfare does not necessarily translate into a requirement for a sophisticated proof of harm. In fact, 

proof of harm to consumer welfare seems to be no requirement for a finding of infringement. 

The Court’s rejection of the need to prove consumer welfare fits into the Court’s general trend of 

rejecting the need to prove any concrete harm – be it to consumers or to competitors. This trend has 

been interpreted as a rejection of the so called “effects-based approach” endorsed by the 

Commission simultaneously with the requirement for consumer harm. The Court has overall been 

lukewarm to this approach and has kept emphasizing the formalistic approach. This is evident both 

in Art. 101 and in Art. 102 TFEU cases.  

In cases concerning Article 101 TFEU, the Court has continued to make use of the “restriction by 

object” category in and has rejected the need to show concrete harm in the context of agreements 

among competitors,117 much to the dismay of those expecting more effects-based analysis. Not only 

that, but the Court has even expanded the category of restrictions by object to encompass selective 

distribution schemes aiming to prevent online sales as in the Pierre Fabre case. 118 Similarly, in cases 

                                                             
115 C-280/08 P Deutsche Telekom AG v European Commission [2010] ECLI:EU:C:2010:603, [165-166]. 
116 Ibid, [202] and Summary Judgment. 
117 See Case C-105/04 P Nederlandse Federatieve Vereniging voor de Groothandel op Elektrotechnisch Gebied v 

Commission of the European Communities [2006] ECLI:EU:C:2006:592, [125]; C-125/07 P Erste Group Bank AG 

(C-125/07 P), Raiffeisen Zentralbank Österreich AG (C-133/07 P), Bank Austria Creditanstalt AG (C-135/07 P) 

and Österreichische Volksbanken AG (C-137/07 P) v Commission of the European Communities [2009] 

ECLI:EU:C:2009:576, [118]; Case C-209/07 Competition Authority v Beef Industry Development Society Ltd and 

Barry Brothers (Carrigmore) Meats Ltd. [2008] ECLI:EU:C:2008:643, [16]; T-Mobile Netherlands (n 61), 

Summary Judgment [1]. 
118 Case C-439/09 Pierre Fabre Dermo-Cosmétique SAS v Président de l’Autorité de la concurrence and Ministre 

de l’Économie, de l’Industrie et de l’Emploi [2011] ECLI:EU:C:2011:649. 



Buyer Power and the Consumer Welfare Question 

113 
 

falling under Article 102 TFEU, the Court has rejected the need to prove any consumer harm119 and 

in general to prove actual harm to competitors and business partners in detail120. 

 

Both before121 and after the GlaxoSmithKline decision, the Court of Justice has been consistent in 

holding that proving harm to consumers, consumer welfare or consumer interest is superfluous.122 

                                                             
119 Case C-95/04 P British Airways Plc v Commission of the European Communities [2007] ECLI:EU:C:2007:166, 

[106-107]. 
120 See Ibid, [100], [149] and Case T-301/04 Clearstream Banking AG and Clearstream International SA v 

Commission of the European Communities [2009] ECLI:EU:T:2009:317, [193 and 194]. In British Airways, the 

Court declines to address British Airways’ arguments that there was no effect on competitors because the 

proportion of sales going to British Airways decreased and the market share of British Airways’ competitors 

increased. The Court found it sufficient that the travel agent reward scheme had a loyalty-increasing effect 

which made them liable to affect the competitive position of competitors. See Case C-95/04 P British Airways 

Plc v Commission of the European Communities [2007] ECLI:EU:C:2007:166, [100]. It is also worth noting that 

in the 2006 judgment in Erste Group Bank and Others v Commission, the ECJ went against the recommendation 

of Advocate General Bot who advised that the Commission should be required to show the effect of the 

agreement and not just rely on the fact that the cartel was partially implemented in order to assume market 

impact. C-125/07 P Erste Group Bank AG (C-125/07 P), Raiffeisen Zentralbank Österreich AG (C-133/07 P), 

Bank Austria Creditanstalt AG (C-135/07 P) and Österreichische Volksbanken AG (C-137/07 P) v Commission of 

the European Communities [2009] ECLI:EU:C:2009:192, Opinion of AG Bot, [301-316].  The Court disagreed 

with the Advocate General and held that the very implementation, even if incomplete, sufficed to exclude the 

possibility of no market impact. Namely, the fact that the agreement was put into effect, albeit partially, 

sufficed for the finding of an anticompetitive harm. See C-125/07 P Erste Group Bank AG (C-125/07 P), 

Raiffeisen Zentralbank Österreich AG (C-133/07 P), Bank Austria Creditanstalt AG (C-135/07 P) and 

Österreichische Volksbanken AG (C-137/07 P) v Commission of the European Communities [2009] 

ECLI:EU:C:2009:576, [118]. The ECJ found that the CFI had not erred in law when holding that failure by some 

members of the cartel to comply with the agreements or to sustain the collusive rates as well as the fact that 

they kept competing on other product markets was not sufficient to find that the agreements had not impact 

on the market. The Court stated “The Commission observes that the economic report produced by the banks 

related to only two banking products and not to the potential effects of the agreement on the market. In any 

event, the implementation, even if partial, of an agreement whose object is anti-competitive is sufficient to 

preclude any finding that that agreement had no impact on the market.” At [115] (italics addded). 
121 Case C-95/04 P British Airways Plc v Commission of the European Communities [2007] ECLI:EU:C:2007:166; 

Case C-08/08 T-Mobile Netherlands BV and Others v Raad van bestuur van de Nederlandse 

Mededingingsautoriteit [2009] ECLI:EU:C:2009:343; Case T-301/04 Clearstream Banking AG and Clearstream 

International SA v Commission of the European Communities [2009] ECLI:EU:T:2009:317; Case C-105/04 P 

Nederlandse Federatieve Vereniging voor de Groothandel op Elektrotechnisch Gebied v Commission of the 

European Communities [2006] ECLI:EU:C:2006:592; Case C-209/07 Competition Authority v Beef Industry 

Development Society Ltd and Barry Brothers (Carrigmore) Meats Ltd. [2008] ECLI:EU:C:2008:643 ; C-125/07 P 

Erste Group Bank AG (C-125/07 P), Raiffeisen Zentralbank Österreich AG (C-133/07 P), Bank Austria 

Creditanstalt AG (C-135/07 P) and Österreichische Volksbanken AG (C-137/07 P) v Commission of the European 

Communities [2009] ECLI:EU:C:2009:576. 
122 Case C-202/07 P France Télécom SA v Commission of the European Communities [2009] 

ECLI:EU:C:2009:214 (Wanadoo); C-280/08 P Deutsche Telekom AG v European Commission [2010] 
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Given this strong trend, we may conclude that the Court has maintained a traditional approach 

toward the goals and standards of assessment used competition policy, thus raising questions 

about the validity or importance of both consumer welfare as a goal and consumer welfare as a 

methodology. 

 

In the reference for a preliminary ruling in T-Mobile, the national court posed the question if it was 

important that the practice did not relate to the prices for end users.123 On the understanding that 

the harm was not to be felt by final consumers, the referring court and the parties to the 

proceedings had submitted that the practice did not constitute a restriction by object.124 In 

response, AG Kokott rejected the relevance of showing harm to consumer welfare125 and the Court 

agreed with her126. The Court took that decision despite evidence by the Dutch government that the 

remuneration to dealers did in fact matter for the final consumer prices.127 Essentially, the 

judgment did not discuss whether the reduction of the telecom operators’ costs as a result of the 

cartel was likely to benefit consumers in the form of lower prices, but held that the agreement 

restricted competition as such. 

 

The situation was similar in the earlier British Airways judgment in which the Court of Justice 

refused the need to prove harm to final consumers in the context of a decision on Art. 102 TFEU.128 

Instead, the Court acknowledged that there had been harm to the providers of travel agent services. 

                                                                                                                                                                                                    
ECLI:EU:C:2010:603; Case C-52/09 Konkurrensverket v Telia Sonera Sverige AB [2011] ECLI:EU:C:2011:83. In 

Telia Sonera at [64] The Court elaborated: “It follows that, in order to establish whether such a practice is 

abusive, that practice must have an anti-competitive effect on the market, but the effect does not necessarily 

have to be concrete, and it is sufficient to demonstrate that there is an anti-competitive effect which may 

potentially exclude competitors who are at least as efficient as the dominant undertaking.” 
123 T-Mobile Netherlands (n 61) [19]. In the judgment we read: “The referring court states, first, that the 

concerted practice at issue in the main proceedings relates neither to the consumer prices to be applied by 

the undertakings in question nor to the subscription tariffs to be invoiced by those operators to the end users. 

What it actually relates to is the remuneration which those operators intend to pay for the services supplied 

to them by dealers. The point that is therefore emphasised by the referring court is that the direct object of 

the concerted practice cannot be said to be the determination of prices for postpaid subscriptions on the 

retail market.” (italics added). 
124 See Case C-08/08 T-Mobile Netherlands BV and Others v Raad van bestuur van de Nederlandse 

Mededingingsautoriteit [2009] Opinion of AG Kokott ECLI:EU:C:2009:110, [55-56].  
125 Advocate General Kokott underplayed the relevance of consumer welfare “Thus, a concerted practice has 

an anti-competitive object not only where it is capable of having a direct impact on consumers and the prices 

payable by them, or – as T-Mobile puts it – on ‘consumer welfare’. Ibid, [59]. 
126 T-Mobile Netherlands (n 61) [36].  
127 The Court held: “Third, as to whether a concerted practice may be regarded as having an anti-competitive 

object even though there is no direct connection between that practice and consumer prices, it is not possible 

on the basis of the wording of Article 81(1) EC to conclude that only concerted practices which have a direct 

effect on the prices paid by end users are prohibited.” Ibid, [37]. 
128 Case C-95/04 P British Airways Plc v Commission of the European Communities [2007] ECLI:EU:C:2007:166, 

[107]. 
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The case concerned the reward schemes offered by British Airways to travel agents.  In addition to 

the exclusionary effect of the schemes vis-à-vis British Airways’ competitors, the practice was found 

to distort competition on the market for travel agent services. Because the reward schemes allowed 

travel agents to earn different commissions for equivalent services, the schemes were found to 

place some travel agents at a competitive disadvantage, thus falling within the scope of the 

prohibition of discrimination in Article 102 (c) TFEU. The Court of Justice upheld the findings of the 

General Court in British Airways that since the ability of travel agents to compete with each other 

depended on their financial means, the competition on that market was liable to be distorted.129 No 

further proof of actual downstream effects in terms of a decrease in choice of travel agents or in 

terms of price competition among them was required.130 Importantly, in British Airways, the Court 

specifically confirmed that Article 102 applies not only to downstream markets, but also to 

upstream markets and that the provision applies to conduct by powerful sellers as much as to 

conduct by powerful buyers.131  

 

The judgment in Post Danmark I signaled a willingness on the part of the Court to pay more 

attention to the likely impact of dominant company conduct as measured in terms of consumer 

welfare. In its ruling, the Court of Justice held that a finding of abuse would require considering 

whether the pricing practice “produces an actual or likely exclusionary effect”.132 This is quite 

different from finding an abuse by presumption of harm and thus showed a breaking of the ice in 

the Court’s approach to effects-based analysis and consumer welfare. However, what the judgment 

actually means for the tradeoff between future welfare and present-day welfare or the tradeoff of 

welfare in terms of choice and innovation and welfare in terms of surplus – we still do not know. 

This is the biggest problem with Post Danmark – namely, that by introducing references to 

consumer welfare and suggesting a change of approach to a more rigorous analysis of effects, it 

raises more questions than it answers. Yet again, we are left wondering what “consumer welfare” 

means to the Court of Justice and how the different parameters (spatial, temporal) of “welfare” are 

to be counted.   

 

The debate about the goals and the methodology of EU competition law has continued with much 

vigor beyond Post Danmark I. The Intel judgment of the General Court in 2014 prompted 

speculations about the fate of the more economic approach. The ruling in this case, concerning an 

infringement punished with the highest antitrust fine ever given in the EU, was considered a blow 

to the “more economic approach”. The recently published opinion of AG Kokott in Post Danmark II 

continues this trend.133  

                                                             
129 Ibid, [146-148]. 
130 Ibid, [149]. 
131 Ibid, [143]. 
132 Case C-209/10 Post Danmark A/S v Konkurrencerådet (Post Danmark I) [2012] ECLI:EU:C:2012:17, [44]. 
133 Case C-23/14 Post Danmark A/S v Konkurrencerådet (Post Danmark II) [2015] ECLI:EU:C:2015:343 

Opinion of Advocate General Kokott.  
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6.3. CONSUMER WELFARE: SECOND FIDDLE? 

Courts are arguably careful with language and the inclusion of “not only” instead of an outright “no” 

in Glaxo, and the choice for the term “consumer interest” instead of “consumer welfare” in , as well 

as the persistence of references to the importance of market structure and protection of 

competitors should not be seen as random nor as coincidental. Given the Court’s case law, 

consumer welfare cannot be discarded or affirmed as a goal. What we do know is that the 

traditional goals of EU competition law – namely, preserving competition as such and the goal of 

promoting cross-border trade in the EU – are still relevant. Thus, an authority may choose between 

showing harm, but perhaps it is more important that it show harm to “competition as such”. The 

fact that consumer welfare has not been entirely dismissed suggests that it can still have a role to 

play. This role, absent stronger pronouncements specifically in favor of an effects-based analysis by 

the Court, will be a complementary, not a decisive one. 

 

Ironically, the persistence of the “formalistic” approach fills in the gaps of the more economic 

approach with respect to buyer power. Two prominent cases involving the exercise of buyer power, 

in which the harm is suffered upstream rather than downstream, prove this point: T-Mobile134 and 

in British Airways135. The T-Mobile case essentially concerned exchange of information among 

buyers with a view to coordinating prices paid upstream: the Dutch telecom operators had 

collectively conspired to reduce the remuneration of dealers of postpaid subscriptions. In contrast 

to a cartel of sellers, the goal of the agreement was not to raise prices to final consumers, but rather 

to reduce costs. The harm would be experienced upstream – by the dealers whose remunerations 

would shrink. In British Airways, buyer power was leveraged in order to thwart the expansion of a 

downstream rival. A requirement for consumer harm would not have been desirable in either case, 

as will be argued further in this thesis.  

7. WHAT STANDARD OF ASSESSMENT FOR BUYER POWER? 

Based on the discussion above, it seems that consumer harm is but an auxiliary requirement in 

proving an anticompetitive conduct or practice under EU competition law. It is broadly defined, 

proof of it is not required, and it may be trumped by other goals in the course of litigation. 

Ironically, the continued relevance of other goals is helpful as a safeguard in cases where the 

consumer welfare analysis fails. This, as has been argued, is the case of buyer power. 

It has been shown that counterintuitively, the consumer welfare standard is an imperfect 

methodology for the assessment of harm to efficiency and to consumers induced by the exercise of 

buyer power.  The challenge stands for the Commission to fill the gaps in the more economic 

approach and find a meaningful way to capture the effects of buyer power. One option could be 

                                                             
134 T-Mobile Netherlands (n 61). 
135 Case T-219/99 British Airways Plc v Commission of the European Communities [2003] 

ECLI:EU:T:2003:343 and Case C-95/04 P British Airways Plc v Commission of the European Communities 

[2007] ECLI:EU:C:2007:166. 
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indeed the pursuit of a broadly formulated consumer welfare standard. However, such a broadly 

formulated standard comes close to a total welfare standard.  

Any choice of standard or indicator implies a consideration of difficulties in terms of measurement, 

to blind spots, and general shortcomings. Nonetheless, we should strive to develop the best possible 

tools and improve the tools we already have. In the meantime, reliance on other goals might help. In 

this sense, the imperative to protect “competition as such” on purchasing markets as well as on 

selling markets can be an important safeguard.  

8. A MATTER OF PRIORITIES 

The understanding that enforcement of competition law in cases of buyer power will have little 

impact on consumers in positive or negative terms combined with the adoption of a consumer 

harm standard for the purpose of enforcing competition law and defining enforcement priorities 

might account for the dearth of enforcement action with respect to buyer power. It has been argued 

that upon a proper understanding of the complexity of buyer power, such an outcome is not 

justified. The exercise of buyer power can be harmful to welfare in general, and to consumers in 

particular. True, in some cases the welfare analysis will be more complex than in others and welfare 

tradeoffs will be difficult to make. At the same time, as the examples show, there are also cases in 

which the anticompetitive effects are not subject to debate – e.g. those involving monempory or 

monopsony power. In cases where economic consensus about negative effects is strong, progress 

can be made. 
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CHAPTER IV 

WHICH BUYERS FALL WITHIN THE SCOPE 

OF EU ANTITRUST? 
 

 

 “Economically, it is not always clear which party is the 'buyer' and which is the 

'seller'. Barter transactions provide an obvious illustration. A second example 

involves financial intermediaries. In dealing with depositors, an intermediary buys 

current dollars and sells future dollars. When dealing with borrowers, it sells 

current dollars and buys future ones. It is arbitrary whether the intermediary 

should be designated the 'buyer' in its role as the borrower or as the lender. 

 

Even where the designation of the buyer is seemingly clear, as the party that pays 

'money' (generalized purchasing power) in exchange for a specific good or service, 

a simple reformulation of the transaction can switch the identities. For example, 

suppose that a manufacturer initially sells its good to a distributor. Now it moves 

to retain ownership of the goods until they are sold to final consumers, and pays 

the distributor a percentage of the final price - thereby purchasing distribution 

services. A merger of distributors that increased their market power versus 

manufacturers creates buyer power in the first case and seller power in the second, 

with no economically relevant difference between the two cases.”1 

 

1. INTRODUCTION 

There seem to be doubts as to the extent to which the competition rules apply to buyers.  Such 

doubts are fueled by the track record: the absence of, or rather, deep obscurity of, case law related 

to the exercise of power by dominant buyers. This is a puzzling conclusion for at least three 

reasons. Firstly, the text of the Treaty implies a symmetric treatment of buyer power and seller 

power. On their face, both Article 101 and Article 102 TFEU seem to apply to the market conduct of 

buyers. Competition law textbooks acknowledge that the EU antitrust provisions apply to the 

                                                             
1 M Schwartz, “Should Antitrust Assess Buyer Market Power Differently than Seller Market Power?” 

(Presentation delivered at the DOJ/FTC Workshop on Merger Enforcement held in Washington, DC, USA on 

17 February 2004) <http://www.justice.gov/atr/should-antitrust-assess-buyer-market-power-differently-

seller-market-power>. 
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exercise of buyer power.2 Secondly, obscure though it may be, there is case law confirming the 

application of the provision on dominance to buyer power. Thirdly, the spirit of other substantive 

rules points in this direction: the reform of merger control, the Vertical Restraint guidelines and 

horizontal cooperation guidelines all show at least some concern with buyer power.  

In practice, the devil is in the details. There seems to be some truth to the assumption that it is more 

difficult to apply the EU antitrust provisions to cases involving buyer power than to cases involving 

seller power. Firstly, following the FENIN judgment, there is doubt as to whether Arts.  101 and 102 

TFEU apply in a symmetric way to buyers and to sellers. The case essentially held that purchasing 

in and of itself does not amount to an economic activity; thus, in the absence of a link to an economic 

activity on another market, the purchasing entity is not considered an undertaking. The question 

then is: under what circumstances does the conduct of a powerful buyer fall within the scope of the 

EU antitrust provisions? 

A second source of uncertainty about the applicability of the competition rules to buyer power 

relates to the tools for testing buyer power for the purpose of antitrust analysis. With the notable 

exception of hardcore restraints and restrictions of competition by object involving buyers, all 

areas of EU antitrust require some assessment of market power in order for application to be 

triggered. Thus, vertical restraints concluded by buyers will escape scrutiny when both the buyer 

and seller have a market share below 30% on respectively the purchasing or selling market. For the 

assessment of unilateral conduct, usually a market share above 50% will be necessary to create a 

presumption of dominance. However, there are only limited indications on the definition of 

relevant purchasing markets. A misguided relevant market definition can render the antitrust rules 

inapplicable to potentially buyer conduct. The question to be answered then is: how does one carry 

out a purchasing market definition analysis? 

A similar problem arises with respect to dominance. There is no guidance as to how buyer 

dominance should be assessed under Article 102 TFEU. The lack of indications contributes to 

misunderstandings about the true scope of the antitrust provisions with respect to buyer conduct. 

Furthermore, it obscures the potential for meaningful analysis of buyer power-related issues under 

the competition provisions. The question arises: what are the relevant conditions for finding buyer 

dominance in EU competition law? 

The purpose of this chapter is to address these fundamental ingredients of competition law 

analysis. In its first section, the question of when buyers are to be considered undertakings for the 

purpose of applying competition law will be answered. In the second section, the issue of relevant 

purchasing market definition will be addressed. Thirdly, suggestions will be offered regarding the 

criteria for finding buyer dominance based on the doctrine on seller dominance and the suggestions 

                                                             
2 See e.g.  A Jones and B Sufrin, EU Competition Law: Texts, Cases, and Materials (OUP 2011), 286. According 

to the authors although the definition of dominance presupposes a dominant supplier, “it is clear that the 

dominant position may be on the buying, rather than the selling side. In that case the issue will be one of the 

independence of the undertaking from its suppliers.” 
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in the economic literature on buyer power. The chapter concludes that although on their face the 

EU antitrust provisions apply to buyer power, there is uncertainty on fundamental questions of 

antitrust analysis in practice. This likely hinders the enforcement of the rules to anticompetitive use 

of buyer power. 

2. BUYERS AS UNDERTAKINGS 

Article 102 TFEU is addressed to undertakings and Article 101 TFEU is addressed to undertakings 

and to associations of undertakings. Therefore, the definition of an “undertaking” is crucial for 

determining if the rules apply to a certain type of market actor. The concept of “undertaking” in EU 

competition law is an autonomous one. It is not linked to definitions of “company” in national laws 

or other disciplines in EU law such as freedom of establishment or taxation. Rather, it has a 

functional definition – to be determined by reference to the actual behavior of the entity and on the 

basis of facts. The approach of the Court was explained in the Höfner and Elser v Macrotron case, in 

which the Court held that “the concept of an undertaking encompasses every entity engaged in an 

economic activity, regardless of the legal status of the entity or the way in which it is financed.”3 

This approach has been affirmed in a number of other cases.4 What becomes apparent from the 

Court’s definition is the fact the definition of “undertaking” hinges on the definition of “economic 

activity”. The question that arises then is: to what extent does purchasing qualify as an “economic 

activity” for the purpose of EU competition law?  

2.1. FINAL CONSUMPTION IS NOT AN ECONOMIC ACTIVITY 

The Court has held that “[a]ny activity consisting in offering goods and services on a given market is 

an economic activity”.5 At first glance, it seems that the concept of “economic activity” does not 

extend to purchasing since it only mentions the selling activities of an economic entity. However, 

purchasing activities were never excluded by the Commission on the ground that the entities 

engaged in them would not qualify as undertakings. In fact, in its decision in Film purchases by 

German television stations, the Commission had to take into account the question whether public 

                                                             
3 Case C-41/90 Höfner and Elser v Macrotron GmbH [1991] ECLI:EU:C:1991:161, [21]. 
4 Joined Cases C-264/01, C-306/01, C‑ 354/01 and C‑ 355/01 AOK Bundesverband and others v Ichtyol-

Gesselschaft and others [2004] ECLI:EU:C:2004:150, [46]; Case C-35/96 Commission v Italy [1998] 

ECLI:EU:C:1998:303, [36]; Case C-244/94 Fédération Française des Sociétés d'Assurances and Others v 

Ministère de l'Agriculture et de la Pêche [1995] ECLI:EU:C:1995:392, [14]; Case C-55/96 Job Centre Coop Arl. 

[1997] ECLI:EU:C:1997:603, [21]; Poucet and Pistre v AGF and Cancava [1993] ECLI:EU:C:1993:63, [17]; C-

67/96 Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie [1999] ECLI:EU:C:1999:430, 

[77]. 
5 See Joined Cases C-180/98 to C-184/98 Pavel Pavlov and Others v Stichting Pensioenfonds Medische 

Specialisten [2000] ECLI:EU:C:2000:428, [75]; Case C-475/99 Ambulanz Glöckner v. Landkreis Aüdwestpflaz 

[2001] ECLI:EU:C:2001:577, [19]; Case C-118/85 Commission of the European Communities v Italian Republic 

[1987] ECLI:EU:C:1987:283, [7]; Case C-35/96 Commission of the European Communities v Italian Republic 

[1998] ECLI:EU:C:1998:303, [36]. 
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broadcasters constituted undertakings within the meaning of Art. 101 TFEU. The Commission 

considered that they were undertakings insofar as the activities they engaged in were of an 

economic nature. In particular, the Commission stated that: 

“The acquisition of television rights constitutes such an economic activity. What is involved is 

the acquisition of a good for a consideration, with the broadcasting organizations being in 

direct competition with other undertakings, in particular private television stations.”6 

Whether the broadcasters were subsequently engaged with a commercial purpose on the 

downstream market or providing their services with the goal of reaching everyone was immaterial. 

In fact, the impact on downstream markets was never even considered in the decision. 

Also of interest is a decision in which the dominant company profited from intermediary activities 

but no reselling was taking place. In a 1998 decision against the Italian tobacco monopolist AAMS 

(Amministrazione Autonoma dei Monopoli di Stato), the Commission found that a dominant 

distributor, not engaged in any subsequent downstream activity, to be an undertaking.7 The 

monopolist AAMS provided distribution and other services to tobacco manufacturers, but also 

profited from close cooperation with one of the cigarette manufacturers, whose brands it chose to 

privilege. AAMS, however, was not directly engaged in sales and seemed to fulfill regulatory 

responsibilities.8 The Commission found that “[t]he fact that AAMS does not have a separate legal 

personality from that of the State does not affect this conclusion.”9 The Commission decision was 

upheld by the General Court.10 

However, a link with commercial activities downstream became a hard and fast requirement a year 

later. The Commission’s opinion on the matter changed in 1999, when it rejected a complaint by an 

association of suppliers of medical products.11 The dominant purchaser in question were Spanish 

ministries and governmental bodies involved in the purchasing of medical instruments. The 

allegations were that these bodies were engaged in abusive practices due to their buyer power.  The 

Commission rejected the complaint on the basis that the allegedly dominant entity – the Spanish 

public bodies responsible for purchasing medical supplies – would not qualify as an undertaking. 

The Commission argued that purchasing cannot be dissociated from the use to which the goods or 

services are being put. Because the goods in question were used in the supply of healthcare services 

and because the provision of these services was on the basis of solidarity, the Commission found 

                                                             
6 See Case IV/31.734, Film purchases by German television stations [1989] OJ L 284/36-44, [39]. 
7 Commission Decision of 17 June 1998 in Case COMP IV/36.010-F3 – Amministrazione Autonoma dei 

Monopoli di Stato, OJ L 252/47. 
8 Ibid, [23-25]. It is clear that AAMS would only import and deliver the cigarettes to warehouses. The 

warehouse owners – separate from AAMS – resell the cigarettes to retailers, who then sell them to the final 

consumers. 
9 Ibid, [21]. 
10 Case T-139/98 Amministrazione Autonoma dei Monopoli di Stato (AAMS) v Commission of the European 

Communities [2001] ECLI:EU:T:2001:272. 
11 Commission Decision IV.F.1/36.834-FENIN – Decision of 26.08.1999. 
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that the bodies engaged in purchasing did not qualify as undertakings when engaged in purchasing 

for this purpose. 12  

Upon appeal, the key question was whether purchasing in and of itself qualifies as an economic 

activity for the purpose of applying the competition rules. The General Court concurred with the 

Commission: 

“In this connection, it is the activity consisting in offering goods and services on a given market 

that is the characteristic feature of an economic activity, not the business of purchasing, as 

such. Thus, as the Commission has argued, it would be incorrect, when determining the nature 

of that subsequent activity, to dissociate the activity of purchasing goods from the subsequent 

use to which they are put. The nature of the purchasing activity must therefore be determined 

according to whether or not the subsequent use of the purchased goods amounts to an 

economic activity. 

Consequently, an organisation which purchases goods - even in great quantity - not for the 

purpose of offering goods and services as part of an economic activity, but in order to use them 

in the context of a different activity, such as one of a purely social nature, does not act as an 

undertaking simply because it is a purchaser in a given market. Whilst an entity may wield 

very considerable economic power, even giving rise to a monopsony, it nevertheless remains 

the case that, if the activity for which that entity purchases goods is not an economic activity, it 

is not acting as an undertaking for the purposes of Community competition law and is 

therefore not subject to the prohibitions laid down in Articles 81(1) EC and 82 EC.”13 

What is remarkable is that the Court mentions the term “monopsony” and that it recognizes that the 

concentration of demand can give rise to a “very considerable economic power”. Nonetheless, the 

possibility that this economic power may be misused to bring about negative consequences for 

competition in the internal market was not considered by the Court. Thus, neither the possibility 

that the economic power decreases efficiency, nor the possibility that it could limit market access 

and the possibility for cross-border trade were imagined as relevant factors by the Court.  

The argumentation of the Court is further clarified when we consider the opinion of the Advocate 

General Maduro in this case. AG Maduro rejected the appellants’ claims that the appropriate 

benchmark would be the activity’s potential to produce anti-competitive effects. In this case, 

purchasing, FENIN argued, could produce anti-competitive outcomes, and that the potential for 

anti-competitive effects should be the relevant factor when determining if an entity is to be 

considered an “undertaking” in EU competition law. AG Maduro argued that to accept this approach 

                                                             
12 Case C-205/03 P Federación Española de Empresas de Tecnología Sanitaria (FENIN) v Commission of the 

European Communities [2006] ECLI:EU:C:2006:453, [5]. See also Commission Decision IV.F.1/36.834-FENIN – 

Decision of 26.08.1999, [22]. 
13 Case T-319/99 Federación Nacional de Empresas de Instrumentación Científica, Médica, Técnica y Dental 

(FENIN) v Commission of the European Communities [2003] ECLI:EU:T:2003:50, [36-37] (emphasis added). 
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would mean that “every purchase by the State, by a State entity or by consumers” would have to be 

subjected to the competition rules.14  

AG Maduro’s opinion was rightfully concerned about the consequences of adopting “potential for 

anti-competitive effect” as a key factor in defining an “undertaking”. Under this approach, any 

regulatory activity would also fall within the scope of the competition rules.15 Doing so would mean 

expanding the scope of the competition rules and it would surely put into question the division 

between the free movement rules and the competition rules. At the same time, in rejecting the 

parties’ argument, the AG went unnecessarily far. The parties’ arguments could have been rejected 

by reference to the overbroad scope of their own claim, while preserving the possibility that 

purchasing could amount to an economic activity. The outcome of the decision was to narrow the 

scope of applicability of the competition rules to entities engaged in the offer of goods on a 

downstream market which in itself would amount to an economic activity.16 

We should distinguish the Opinion of AG Maduro from the Opinion of AG Jacobs in the AOK case 

which involved the same question. Although they both reached the same outcome, AG Jacobs saw 

purchasing as equally important to selling – so long as both are linked to an economic activity, and 

not final consumption.  

AOK was a reference for a preliminary ruling from a German court and it also concerned purchasing 

activities. The judgment in AOK was delivered after the General Court’s judgment in FENIN but 

before its confirmation upon appeal by the CJEU. In the AOK case, the question was whether the 

fixing of purchasing prices by sickness funds counted as an economic activity. The sickness funds 

had advanced the argument that the setting of fixed amounts was an activity separate from their 

main occupation of providing health insurance and that while insurance provision was economic in 

nature, the purchasing aspect was not. The AG received these arguments with skepticism: 

 “[I]f the supply of a service is an economic activity, so also are the supplier’s decisions 

regarding the parameters of the service to be offered. In determining fixed amounts, the 

sickness funds specify the maximum price at which they will purchase a key input; they also 

specify the level of insurance cover which they will provide to insured persons.  Such decisions 

are thus indissociable from the core activity of health insurance.”17 

Clearly, the issue in FENIN was not so much the purchasing activity but rather the fact that the 

purchasing was being carried out by public undertakings. The fact that the case concerned the 

                                                             
14 Case C-205/03 P FENIN, Opinion of Advocate General Maduro, ECLI:EU:C:2005:666, [65].  
15 AG Maduro notes the decision in Ambulanz Glöckner (n 5). See Case C-205/03 P Federación Española de 

Empresas de Tecnología Sanitaria (FENIN) v Commission of the European Communities [2005] Opinion of AG 

Maduro ECLI:EU:C:2005:666, [66].  
16 The offer of goods and services by an entity is necessary but not sufficient for fulfilling the undertaking 

requirement.  
17 Joined Cases C-264/01, C-306/01, C-345/01 and C-355/01 AOK Bundesverband and others v Ichtyol-

Gesselschaft and others [2003] Opinion of AG Jacobs ECLI:EU:C:2003:304, [46]. 
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provision of healthcare – a highly sensitive issue for most Member States – is likely also a reason for 

the outcome of the case. If FENIN had been decided otherwise, the consequences for the way 

national healthcare systems are organized would have been far-reaching.  As noted, in previous 

decisions, the Commission had paid little attention to the link with the downstream activities of 

powerful purchasers. Even in the case of the German broadcasters, the Commission had no 

difficulty finding that the purchasing activity in and of itself would constitute an economic activity. 

No proof of link with the downstream market was considered necessary; nor was it relevant that 

the broadcasting provided downstream would be provided to everyone. In AAMS, the lack of re-

selling was no barrier to a finding that the entity was an undertaking. Specifically in the context of 

purchasing of healthcare, prior to FENIN national courts had considered that the purchasing 

activities of public bodies in the field of healthcare would fall under the scope of “economic 

activity”.18  

The judgment in FENIN rendered these interpretations moot. It also raised the question under what 

circumstances the market conduct of purchasers would fall within the scope of the competition 

rules. The meaning of decisions such as AAMS or Film Purchases by German Television Stations is 

unclear following FENIN.  Especially the AAMS case seems to occupy middle ground between FENIN 

and case in which an undertaking engages in both buying and selling. Whereas in FENIN, there was 

only buying but selling did not count, in AAMS – there was only distribution without subsequent 

selling activity.19 AAMS also shows that the state can be involved in the economy in many ways. 

Importantly, FENIN does not settle the question about the application of the EU competition rules 

to purchasing activities of the state – by introducing the requirement for a link with selling activity, 

the judgment raises further questions about the extent to which the rules apply to purchasing. The 

following sections will explore these further questions flowing from the FENIN judgment. On the 

basis of the analysis, the conclusion is reached that the consequences for applying the EU 

competition rules to the exercise of buyer power by private parties are not grave but that important 

gaps with respect to the exercise of buyer power by public buyers open up. 

2.2. WHEN IS PURCHASING AN ECONOMIC ACTIVITY? 

The conclusion of the previous section is that purchasing in and of itself is not an economic activity; 

only in the presence of a selling activity can purchasing be considered an economic activity. This 

means that the competition provisions can apply to purchasing, but the link between purchasing 

and selling would have to be verified. From a legal perspective, the judgment gives rise to many 

interesting questions. In the following paragraphs, two of these questions will be addressed. Firstly, 

                                                             
18 See e.g. Case 1006/2/1/01 BetterCare Group Limited v Director General of Fair Trading [2002] Competition 

Appeal Tribunal. The Bettercare is case discussed in Chapter 6. See also van De Gronden JW, 'Purchasing Care: 

Economic Activity or Service of General (Economic) Interest?' (2004) 25(2) European Competition Law 

Review, 87. 
19 See also AAMS’ arguments before the Court at Case T-139/98 Amministrazione Autonoma dei Monopoli di 

Stato (AAMS) v Commission of the European Communities [2001] ECLI:EU:T:2001:272, [88]. AAMS noted that 

with respect to retailers, it acted as a public authority, not as an undertaking. 
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how close of a link between the purchasing activity and the downstream activity is necessary? 

Secondly, how to distinguish between purchases made for the economic activity downstream from 

purchases carried out for a non-economic activity? The unclear element is alluded to in the 

argument of AF Jacobs in AOK: the fact that the purchases must be an essential element in the 

downstream activities. His argument was that the purchasing activity under discussion was an 

essential element in the core market activity of the funds.20 Hence the question: is purchasing of 

non-essential elements by an undertaking active on a downstream market also covered by the 

provisions? How do we distinguish purchases which form an essential element in downstream 

activities from those that do not?  

2.2.1. CLOSE LINK BETWEEN PURCHASING AND SELLING 

The Pavlov case illustrates the uncertainty which arises when the definition of undertaking hinges 

on the link between the purchasing and the downstream activity. In Pavlov, self-employed medical 

specialists were obliged to contribute to a supplementary occupational pension fund. One of the 

questions which arose in the course of proceedings was whether the medical specialists were acting 

as undertakings when purchasing into such a pension fund. The medical specialists were 

considered self-employed when providing services. However, the Commission argued that they 

were to be considered as “end-users” and not as undertakings when contributing to the 

supplementary pension scheme.21 It argued that: 

“[a] medical specialist who sets up a supplementary pension for himself is, […], acting as an end 

user and the decision he takes in that context falls outside the scope of the competition rules. 

Such a decision can, […], be compared to a decision to make investments on the financial 

markets or to purchase a holiday home.”22 

                                                             
20 See endnote 18 accompanying Joined Cases C-264/01, C-306/01, C-345/01 and C-355/01 AOK 

Bundesverband and others v Ichtyol-Gesselschaft and others [2003] Opinion of AG Jacobs ECLI:EU:C:2003:304. 

See Case T-319/99 Federación Nacional de Empresas de Instrumentación Científica, Médica, Técnica y Dental 

(FENIN) v Commission of the European Communities [2003] ECLI:EU:T:2003:50, [38] and [40]. Note that the 

judgment in AOK was delivered before the appeal judgment in FENIN. The ECJ in the appeal to the FENIN case 

ruled that “The Court of First Instance rightly deduced, in paragraph 36 of the judgment under appeal, that 

there is no need to dissociate the activity of purchasing goods from the subsequent use to which they are put 

in order to determine the nature of that purchasing activity, and that the nature of the purchasing activity 

must be determined according to whether or not the subsequent use of the purchased goods amounts to an 

economic activity.” See the appeal before the ECJ: Case C-205/03 P Federación Española de Empresas de 

Tecnología Sanitaria (FENIN) v Commission of the European Communities [2006] ECLI:EU:C:2006:453, [26]. 
21 Joined Cases C-180/98 to C-184/98 Pavel Pavlov and Others v Stichting Pensioenfonds Medische Specialisten 

[2000] ECLI:EU:C:2000:428, [78]. 
22 Ibid, [78]. 
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The Court, however, disagreed with the Commission. In the Court’s opinion, the participation in a 

supplementary pension scheme was “closely linked to the practice of [the medical specialist’s] 

profession.”23 In the words of the Court: 

“It should be observed in response to that contention that the fact that a self-employed medical 

specialist pays contributions to a supplementary occupational pension scheme is closely linked 

to the practice of his profession. The medical specialist's membership of such a scheme stems 

from the practice of his profession. The supplementary occupational pension scheme at issue in 

the main proceedings, which covers all members of the profession, allows its members to set 

aside part of their professional income in order to guarantee themselves, and on certain 

conditions, a surviving spouse or child, a certain level of income after they have ceased 

practising. 

[…] 

In those circumstances, medical specialists cannot be regarded as acting as final consumers 

when they make contributions to their own supplementary pension scheme.”24 

Following Pavlov one might infer that any purchase which could broadly qualify as a “business 

expense” would be found to have a sufficiently close link with the downstream market activity in 

order to qualify a purchasing entity as an undertaking. Still, to the knowledge of this author, the 

question of how to determine if a link is close enough has not been clarified in subsequent case law.  

In light of Pavlov, the implication of FENIN for cases involving powerful buyers is much smaller. 

Essentially, it means that only purchasing for final consumption is excluded from the scope of 

economic activity. Such an interpretation finds support in the opinion of AG Maduro in FENIN. He 

commented on the relevance of the Pavlov case as follows: 

 “As Advocate General Jacobs proposed, the Court distinguished between activities related to 

the medical practitioners’ economic sphere and activities related to their personal sphere. Only 

intermediate demand, in contrast to final demand, may be considered to belong to the 

economic sphere. On the other hand, demand by private individuals, which is always final 

demand, is outside the scope of competition law. 

The judgment under appeal is not inconsistent with this analysis in any way. Where public 

organisations carry out both economic activities and activities of another kind, it is only 

demand which is linked to their economic activities which may fall within the scope of 

competition law. By contrast, purchases intended for use in non-economic activities are 

comparable to final demand by consumers and are not subject to competition law. But it 

cannot be denied in the present case that the purchase of medical goods and equipment is 

                                                             
23 Ibid, [79]. 
24 Ibid, [79, 81]. 
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linked to the activity of the SNS [Spanish national health system] in providing health care 

services.”25 

Knowing that final demand is excluded from the concept of economic activity but that intermediary 

demand falls within the scope does not help answer important questions such as how close the link 

has to be. Does it suffice that the undertaking simply be active downstream? If we take the Pavlov 

case as guidance, we might infer that a weak link would suffice. Surely, it does not matter for the 

quality of the service received by patients whether the medical specialist examining them has a 

supplementary pension or not. The level of the contribution is also unlikely to represent a 

substantial portion of the final downstream price.   

However, the judgment in Pavlov also held that “standardization of costs” in the context of joint 

purchasing of insurance was not likely to restrict downstream competition appreciably since the 

cost of the supplementary insurance was “insignificant in comparison with other factors”.26 There is 

a danger in this statement. Companies can agree on maximum prices to pay with respect to an input 

of a minor cost and relative insignificance with respect to the quality or quantity of their 

downstream products and services, as was the case in a number of antitrust litigations involving 

the purchase of labor.27 These purchases may be significant in absolute terms, though they may not 

necessarily contribute to a significant percentage of the overall costs of making the final product. If 

the price of the final product is taken as a benchmark, then the percentage would be even lower. An 

interpretation to this effect would mean that a variety of purchasing arrangements, cooperative 

purchasing and even explicit cartels could escape the prohibition in Art. 101 TFEU. Another 

interpretation would be to read Pavlov in light of T-Mobile and consider that the link with 

downstream prices does not have to be proven. Which interpretation is the correct one has yet to 

be seen. 

2.2.2. ONLY SOME PURCHASES COUNT 

A further difficulty arises with respect to undertakings engaged in both economic and non-

economic activities downstream. The applicants in FENIN explained that this would lead to great 

difficulties in practice and argued that “at the time of purchase, it is effectively impossible to 

distinguish between purchases intended for economic activities and those to be used for 

non-economic activities.”28 AG Maduro responded to these concerns as follows: 

“It is true that it is sometimes difficult to separate economic activities from those which are not 

economic when they are carried on by the same body or organisation. However, and contrary 

                                                             
25 Case C-205/03 P Federación Española de Empresas de Tecnología Sanitaria (FENIN) v Commission of the 

European Communities [2005] Opinion of AG Maduro ECLI:EU:C:2005:666, [63-64]. 
26 Pavlov (n 21) [93-97]. 
27 Todd v Exxon (2000) 126 F.Supp.2d 321 is a case in point. The input subject to collusive buying was the 

labor of a certain category of employees. The colluding companies were active in the petro-chemical industry. 

The prices of their final products were likely unaffected by the restriction of competition upstream. 
28 FENIN, Opinion of Advocate General Maduro (n 15), [67] 
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to what the appellant contends, that difficulty does not change the criterion for determining 

whether competition law applies, which is that of the exercise of an economic activity. The 

inevitable result of that criterion thus remains that organisations carrying on mixed activities 

are subject to competition law only in respect of that part of their activities which is economic 

in nature. If the appellant’s reasoning were to be adopted, whenever a body carried on an 

economic activity, it would be subject to competition law as regards all its activities. Such a 

conclusion would be incompatible with the functional criterion of an undertaking which has 

been established in case-law.”29 

We might wonder what this statement means for a claim regarding abuse of buyer dominance. Will 

the dominance have to be established with respect to the purchases intended for the for-profit 

segment of the downstream market? Or does it mean that the abuse can only be claimed with 

respect to the segment of the purchases intended for downstream activity? The judgment offers no 

information in this respect. In fact, FENIN had argued that the Spanish national health system 

provided services for a fee in addition to the services it provided on a solidarity basis. Such 

commercial service was the provision of private care for patients not covered by the Spanish 

national health system. This important argument was rejected on ground that it was brought too 

late in the proceedings.30 Still, it is an argument likely to come up in proceedings in the future.31 

An interpretation to the effect that for the purpose of establishing dominance only the private 

sector purchases would count would limit the scope of application of the EU antitrust provisions. It 

would also be out of line with economic reality and the spirit of the competition rules. Firstly, it is 

important to recognize that the final destination of the purchases hardly makes a difference from 

the perspective of suppliers. The SNS was not purchasing separately for its for-profit services. The 

combined volume of for-profit intended purchases and solidarity-intended purchases makes a 

buyer an unavoidable trading partner upstream and may allow it to exercise monopsony power. 

This outcome is achieved regardless of the fact that some purchases will be destined for solidarity-

based supply and others – for supply activities carried out on a for-profit basis. Finally, it would be 

extremely difficult for a plaintiff to prove how purchases are ultimately allocated as between the 

for-profit and solidarity-based segment. It would have limited information on the activities of the 

plaintiff. 

Furthermore, such an approach neglects the possible impact of buyer power on competition and 

welfare downstream. Firstly, lower prices extracted by dominant buyers might push suppliers to 

compensate by overcharging in the private segment with the result being the so-called “waterbed 

                                                             
29 Ibid [68]. 
30 Case T-319/99 Federación Nacional de Empresas de Instrumentación Científica, Médica, Técnica y Dental 

(FENIN) v Commission of the European Communities [2003] ECLI:EU:T:2003:50, [41-45]. 
31 This happened already in AOK, a case decided while the General Court´s decision in FENIN was not yet 

reviewed by the Court of Justice. In AOK, the health insurers competed for some segments of the market. 

When public entities provide services both for profit and under the principle of solidarity, the question raised 

by the FENIN will be relevant. 
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effect”. 32 Secondly, there are linkages between downstream activities provided by the same 

undertaking, even when some are provided on the basis of solidarity and others – not. If the for-

profit sector benefits from the low purchasing prices, it can afford to charge less downstream. A 

strong position as a purchaser can be leveraged to crush competition in the non-solidarity segment 

of the market. In this case, the downstream competitors may have trouble matching the prices of a 

lower-cost provider enjoying buyer power over an input. If that is the case, it would be able to out-

compete downstream for-profit competitors. In this case, downstream competition would suffer. 

Another possibility is that if lower costs are not passed on downstream, that competition will be 

dampened. The competitive suppliers will have no incentive to cut prices, knowing that doing so 

can provoke a reaction by the dominant supplier. In this case, they might choose to raise their 

prices to match those of the dominant supplier, thus harming downstream competition and 

consumer welfare.  

2.3. EVALUATING FENIN 

2.3.1. BUYERS AND SELLERS: EQUAL BUT SEPARATE 

Buyer power may result in decreases in welfare and a lessening of competition. Powerful buyers 

may exclude competitors or simply exploit their power. According to a research paper by Hancock 

and Hviid (2010), the exercise of buying power by a local authority responsible for purchasing 

nursing home care on behalf of people according to their ability to pay can result in deadweight 

losses. In the scenario examined by the authors, the deadweight loss is a number of less well-off 

consumers not being served.33 The model in the paper by Hancock and Hviid seems fitting to the 

situation in the Bettercare case, discussed in Chapter 6. In this case, the Competition Appeals 

Tribunal in the UK had determined that the competition rules would apply to the exercise of buyer 

power by local authorities contracting for nursing home services on behalf of the patients. 

However, the Bettercare case was effectively overturned following the judgment in FENIN. 

 

If such situations of exploitative or exclusionary use of buyer power are excluded from the scope of 

the competition rules, then the question arises about how such anticompetitive effects can be 

controlled. In particular, the question about how the affected suppliers and downstream rivals can 

obtain redress becomes relevant. The exclusion of purchasing by public bodies from the scope of 

the competition rules thus provokes an inquiry into other areas of law such as state aid and public 

procurement. In FENIN, AG Maduro argued that accepting that the appropriate benchmark for what 

constitutes an economic activity should be the activity’s potential to produce anti-competitive 

effects would be undesirable because it would reduce the effectiveness of the public procurement 

                                                             
32 See OFT No CA98/2D/2001 Napp Pharmaceutical Holdings Limited and Subsidiaries. In this case, the 

company was interested in selling at low cost to the National Health Service in the UK because it counted on 

making up its margins on the purchases coming from the private segment of the market. 
33 R Hancock and M Hviid, ‘Buyer Power and Price Discrimination: The Case of the UK Care Homes Market’ 

(2010) CCP Working Paper 10-17, 1. 
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rules.34 Surely, this benchmark, suggested by the applicants had an over-broad scope of application. 

At the same time, it is not certain in what way public procurement law is capable of protecting 

suppliers from the exercise of monopsony power or downstream entrants from the use of such 

power with exclusionary aim. 

2.3.2. BUYING, SELLING, OR TRADING? 

There is a strong reason to doubt the usefulness of the debate regarding the status of purchasing as 

an economic activity. This chapter opened with a quote from M. Schwartz who makes a persuasive 

argument as to why it makes little sense to distinguish buying from selling. This is also the 

argument in this thesis. 

We might consider that a supermarket purchases products for resale but we might also consider 

that it supplies distribution services. A person surfing the Internet with the help of Google’s 

powerful search engine is a consumer when agreeing to the terms and conditions for “free” online 

search services. At the same time, the consumer pays for the services with its “eyeballs”. In this 

case, the consumer is also a supplier of data. These arguments become important especially in 

markets with “free” products and services where the payment for the good or services is not direct 

nor in cash, but more closely resembles barter. In the sharing economy, where micro-transactions 

are carried out and aggregated by big companies, distinguishing between buyers and sellers 

becomes an exercise in futility since at the end of the day it is the trading between the parties that 

matters. In the new economy, the concepts of upstream and downstream do not always add value 

and rather become a source of confusion.35 

Following the analogy that purchasing in and of itself is not an economic activity, we might wonder 

if selling activity not backed by any production should also fall in the scope of the competition rules. 

Thus, should we consider a non-producing-entity such as a patent troll which engages in litigation 

to assert intellectual property rights as an undertaking? Furthermore, in the context of the sharing 

economy, it is worth wondering if occasional selling activities performed by individuals normally 

not engaged in commercial activity would qualify them as undertakings. For instance, if a private 

individual decides to sell a used book on Ebay or to rent out his home via AirBnB, should the 

individual be considered an undertaking if they are normally not engaged in the business of selling 

used books? What if sellers of used books agree on common prices and if private hosts standardize 

the terms and conditions of their offer – would this agreement be deemed anticompetitive? Such 

questions become relevant given the rulings in FENIN, AOK and Pavlov. Buying and selling may 

differ in some ways, but whether linking buying to selling is the best way to account for the 

differences is doubtful. 

                                                             
34 Case C-205/03 P Federación Española de Empresas de Tecnología Sanitaria (FENIN) v Commission of the 

European Communities [2005] Opinion of AG Maduro ECLI:EU:C:2005:666, [65]. 
35 D Carlton, 'Does Antitrust Need to be Modernized?' (2007) 21(3) Journal of Economic Perspectives, 155; B 

Orbach, ‘The Antitrust Consumer Welfare Paradox’ (2010) 7(1) Journal of Competition Law and Economics, 

133. 
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2.3.3. LEGAL COHERENCE 

With respect to legal coherence, FENIN is also questionable. In his opinion in the FENIN case, AG 

Maduro stated that the Court should have deference to the ways in which Member States organize 

their activity. Perhaps given the implications that the decision would have had for the way in which 

the provision of public services is organized at the national level, the correct outcome was reached. 

A judgment allowing the application of the competition rules to the purchasing activities of state 

bodies might have added an additional burden for Member States. Still, we may doubt as to whether 

the same outcome could have been reached by means of different legal reasoning. We might 

wonder if the scope of the judgment was proportionate to the goal it aimed to achieve. In 

concluding this section, we might consider several arguments: the proportionality of the judgement, 

consistency within judgments and coherence of the case law related competition law provisions, 

and the practicality of the buying-selling distinction reinforced in the FENIN case. 

It is clear that the Court in FENIN was committed to a certain outcome – declaring the competition 

provisions inapplicable to the purchasing activity of the Spanish government bodies. The provision 

of services to the public on the basis of solidarity could be declared a non-economic activity given 

the existing case law in this area. The novel element in FENIN was the purchasing. In fact, in 

previous cases concerned with purchasing activity, the Court had not required a link with 

downstream activities. In the cases concerning agreements – vertical and horizontal – no 

requirement for a link with downstream activities was necessary.36 In fact, in the AOK case, AG 

Jacobs argued from the perspective of consistency: 

“I am likewise persuaded that an agreement or decision on the part of buyers to fix the 

purchase price on a given market must be understood to have as its object to restrict 

competition, without the need, at that stage of the analysis, for any investigation of its 

competitive effects.  Purchasing cartels are expressly identified in Article 81(1)(a) as falling 

within the mischief of Article 81.  The special attention which they receive can be understood in 

the light of their potential to suppress the price of purchased products to below the competitive 

level, with negative consequences for the supply side of the relevant market.  In my view, 

therefore, they should be subject to the same strict control applied by Community competition 

law to supply cartels.”37 

Similarly, in cases under Art. 102 TFEU, a link with downstream activities was not required. As 

noted above, it was not required in AAMS38. I was also not required in the CICCE case, which 

                                                             
36 As will be shown in Chapter 5, in the case of agreements under Art. 101 TFEU, the Court has not required a 

link between the downstream and upstream activities. 
37 Joined Cases C-264/01, C-306/01, C-345/01 and C-355/01 AOK Bundesverband and others v Ichtyol-

Gesselschaft and others [2003] Opinion of AG Jacobs ECLI:EU:C:2003:304, [70-71]. 
38 Case T-139/98 Amministrazione Autonoma dei Monopoli di Stato (AAMS) v Commission of the European 

Communities [2001] ECLI:EU:T:2001:272. 
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concerned the exercise of buyer power by broadcasters.39 We may hypothesize that the link was 

introduced in Pavlov and used in the FENIN case in order to relieve the Spanish ministries of the 

burden of the competition rules. Such a conclusion is all the more persuasive when we consider 

that national courts and tribunals, reasoning on the basis of the existing jurisprudence related to 

Art. 102 TFEU, found that this article does apply to purchasing activities.40  The decision in FENIN 

thus led to a contradiction with decisions of national courts and tribunals and rendered these 

inapplicable.41 

It is worth wondering if the desired outcome could have been reached by other means instead of a 

requirement for a link between purchasing and selling activities. Instead, the Court could have 

emphasized other relevant aspects of the FENIN case such as the fact that the case concerned the 

provision of public goods, the exercise of regulatory functions and the exercise of public authority – 

all elements of the already established doctrine on what constitutes an undertaking.42 This would 

have sufficed to neutralize the applicants’ claim that undertakings should be defined by reference to 

the presence of anti-competitive effects. At the same time, it would have left purchasing within the 

scope of economic activity, thus making sure the competition rules can be fully applied to cases of 

exclusionary or exploitative behavior by purchasers without need for satisfying further 

requirements. 

Despite the fact that even after FENIN most purchasing activity will fall within the scope of the 

competition rules, the implications of the judgment for buyer power cases are important. The 

decision seems to exclude only purchasing carried out for the purpose of solidarity; however, it has 

spill-over effects on other types of purchasing. Where a public body in a monopsony position makes 

purchases for its economic and non-economic activities, it would be difficult for plaintiffs to prove 

for which division the purchases were destined. As a matter of law, the question remains open as to 

whether in estimating the dominance of the buyer, the purchases intended for solidarity purposes 

will count. As a consequence of the judgment, it seems that an important part of the purchases 

carried out in an economy – not only those carried out for the purpose of solidarity, but those 

carried out by public purchasers in general – are excluded from the application of the competition 

rules. 

                                                             
39 Case 298/83 Comité des industries cinématographique des Communautés européennes (CICCE) [1985] 

ECLI:EU:C:1985:150. The CICCE case is discussed extensively in Chapter 6.  
40 Case 1006/2/1/01 BetterCare Group Limited v Director General of Fair Trading [2002] Competition Appeal 

Tribunal. 
41 JW van de Gronden, 'Purchasing Care : Economic Activity or Service of General (Economic) Interest?' 

(2004) 25(2) European Competition Law Review, 87; Van De Gronden JW and Sauter W, 'Taking the 

Temperature: EU Competition Law and Health Care' (2011) 38(3) Legal Issues of Economic Integration, 213; 

W Sauter, 'The Balance between Competition Law and Regulation in Dutch Healthcare Markets' (2014) TILEC 

Discussion Paper No. 2014-041, 1.  
42 See O Odudu, ' The Meaning of Undertaking within Article 81 EC' (2005) 7 Cambridge Yearbook of 

European Legal Studies, 209. 
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3. DEFINING A RELEVANT PURCHASING MARKET 

From a legal perspective, market definition plays a crucial role in competition analysis. Although it 

is not mentioned in the text of Arts. 101 and 102 TFEU, definition of the relevant market was 

introduced as a requirement of competition law analysis by the Courts. One exception to the 

relevant market requirement is in the context of cartel cases under Article 101 TFEU;43  however, 

establishing the relevant market is indispensable for an Art. 102 analysis,44 including in the context 

of references for a preliminary ruling45.  

Market definition plays an important role in legal presumptions. Market shares determined on the 

basis of a relevant market analysis are used to establish safe harbors in the area of vertical 

restraints, mergers, and dominance, as well as with respect to agreements of minor importance. 

The Block Exemption Regulations establish presumptions of legality for agreements in which the 

parties fall below a certain market share threshold. With respect to mergers and agreements 

between competitors of minor importance, the market share thresholds do not establish formal 

presumptions, but nonetheless give indications to market actors as to the approach that will be 

taken by the Commission. Market definition is even used in determining the level of fines.46 Finally, 

market definition is used is assessing the potential of an agreement or conduct to affect trade 

                                                             
43 N Wahl, ‘The Relevant Market Definition Under the European Union Competition Law’, pages 407-409 in 

OECD Policy Roundtable, Market Definition (DAF/COMP(2012)19, 2012), 408. See also Case T-62/98 

Volkswagen AG v Commission [2000] ECLI:EU:T:2000:180, [230]. In this ruling, the General Court explains 

that relevant market definition is a precondition for judgments in Art. 102 TFEU cases, but for Art. 101 TFEU 

cases, the purpose of the market definition, if performed at all, is for the purpose of ascertaining potential to 

affect cross-border trade. 
44 This was established already in Case 6-72 Europemballage Corporation and Continental Can Company Inc. v 

Commission of the European Communities [1973] ECLI:EU:C:1973:22, [32]. See also Case C-511/06 P Archer 

Daniels Midland Co. v Commission of the European Communities, Opinion of Advocate General Mengozzi 

ECLI:EU:C:2008:604 at [195]:  “A definition of the relevant market is of course essential, for example, in order 

to establish the existence of a dominant position within the meaning and for the purposes of Article 82 EC.” 

Other relevant cases include Case 22/78 Hugin Kassaregister AB and Hugin Cash Registers Ltd v Commission of 

the European Communities [1979] ECLI:EU:C:1979:138, [5]; Case 322/81 Nederlandsche Banden Industrie 

Michelin v Commission of the European Communities [1983] ECLI:EU:C:1983:313 [37]; and Case C-250/06 

United Pan-Europe Communications and Others [2007] ECLI:EU:C:2007:783, [21]. 
45 N Wahl (n 43) 408 referring to Case C-134/03 Viacom Outdoor Srl v Giotto Immobilier SARL [2005] 

ECLI:EU:C:2005:94, [27-28]. 
46 N Wahl (n 43) 408. It should be noted that defining the relevant market is not considered necessary for the 

purpose of establishing the gravity of an infringement. However, it is a method that can be used for the 

purpose. See also International Competition Network (ICN) Cartels Working Group, Setting of fines for cartels 

in ICN jurisdiction (Report to the 7th ICN Annual Conference Kyoto 2008). A number of European countries 

use the relevant market in establishing the level of the fine (Italy, Hungary) and EEA members Norway and 

Switzerland, use the relevant market for the purpose of establishing turnovers on the basis of which the fine 

is calculated. 
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between Member States – another important requirement for the applicability of Arts. 101 and 102 

TFEU.47 

As part of the analysis, market definition has several functions.  Originally, it was introduced as a 

tool for assessing the existence, likelihood of creation, or strengthening of market power.48 This 

function remains important until today. Market shares and concentration ratios derived on the 

basis of the market definition established are often used as indicators of market power and as a 

measure of competitive effects in merger cases.49 Additionally, the hypothetical monopolist test can 

be used to set the stage for a dominance analysis. In addition to providing a measure of market 

power, market definition also helps establish the area of competition, identify the players on the 

market, and the boundaries of the market – all of which are ingredients for the analysis of barriers 

to the market.50Thus, beyond its importance for calculating market shares, relevant market analysis 

lays the ground of the case and provides the starting point for competition law analysis. 

3.1. GAP IN THE GUIDELINES 

Given the importance of relevant market definition for virtually all areas of competition law, it is 

baffling that very limited information is available to guide companies, lawyers, courts and 

authorities through the process of relevant market definition for purchasing markets. This absence 

of guidance combined with the potential for errors in reasoning by analogy is perhaps one reason 

why there is wide-spread belief that the competition rules are not likely to apply to the conduct of 

dominant buyers. Beyond possible misunderstandings, the lack of guidance means there is less 

certainty for market players counting on the presumptions formulated on the basis of market share.  

In the Commission’s Notice, both product and geographic relevant markets are mostly defined by 

reference to selling, rather than purchasing activities. Specifically with respect to purchasing 

market definition, there is very limited guidance in the Commission’s 1997 Notice on the definition 

of the relevant market. According to the Notice, a relevant product market “comprises all those 

products and/or services which are regarded as interchangeable or substitutable by the consumer, 

by reason of the products' characteristics, their prices and their intended use.”51 As to the relevant 

geographic market, it: “comprises the area in which the undertakings concerned are involved in the 

supply and demand of products or services, in which the conditions of competition are sufficiently 

homogeneous and which can be distinguished from neighbouring areas because the conditions of 

competition are appreciably different in those area.”52  

 

                                                             
47 See Case T-62/98 Volkswagen AG v Commission [2000] ECLI:EU:T:2000:180, [230]. 
48 OECD Policy Roundtable, Market Definition (DAF/COMP(2012)19, 2012), 91-92. 
49 Ibid, 92. 
50 Ibid, 92.  
51 Commission Notice on the definition of relevant market for the purposes of Community competition law 

[1997] OJ C 372 /03, [7]. 
52 Ibid, [8]. Emphasis is added. 
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The lack of guidance on the issue of relevant market definition is especially important given how 

difficult it is to “flip” the analysis. For the purpose of shedding light on how tricky purchasing 

market definition can be in practice, the following section will discuss the potential for mis-

application of this methodology in the context of a concrete case. The following sections will then 

delve into explaining the methodology on defining purchasing markets. 

3.2. “LOOKING THROUGH THE WRONG END OF THE TELESCOPE”  

Defining a relevant purchasing market is easier said than done. Given the likelihood of error when 

reasoning by analogy, it is regrettable that not more guidance is offered by the Commission in the 

Notice on the relevant market since relevant market definition for purchasing markets can be 

difficult and misleading and, as will be shown in the sections that follow, it is regularly mistaken 

and misunderstood by Courts and authorities. For instance, in the case Todd v. Exxon (2001),53 

plaintiffs almost lost the case because the US District Court for the Southern District of New York 

failed to recognize a proper definition of the purchasing market. The case is a good illustration of 

the difficulties in defining relevant purchasing markets and how erring in this regard can break 

what seems to be a straightforward antitrust case about price-fixing in the context of a scheme for 

exchanging information. 

 

Todd v. Exxon concerned exchanges of information among fourteen major companies in the 

integrated oil and petrochemical industry. The companies were accused of regularly exchanging 

information about the compensation of their non-unionized managerial, professional and technical 

employees and using the information to artificially depress the compensation offered to these 

employees. The key to the case was the relevant market definition. The plaintiff had argued that the 

relevant market was the market for “the services of experienced, salaried, non-union, managerial, 

professional and technical (MPT) employees in the oil and petrochemical industry, in the 

continental United States and various submarkets thereof.” If this definition had been accepted, 

then the combined market share of the defendants would be between 80 and 90% as these 

companies collectively employed 80-90% of the workforce in this industry. From then on, the 

additional arguments could have also been satisfied – as a relatively concentrated buyer power in 

the hands of the companies could have been proof that the market structure was susceptible to 

collusive effects, and the detrimental effect on competition would have been more obvious – as 

competition among employers would have been restricted. 

 

The District Court considered that to survive a Rule 12(b) (6) motion to dismiss, the plaintiff’s 

market definition should bear “a rational relation to the methodology courts prescribe to define a 

market for antitrust purposes – analysis of the interchangeability of use or the cross-elasticity of 

demand”. Applying this requirement, Sprizzo J found that “plaintiff must plead facts which tend to 

show that the ‘products’ at issue here – MPT employees – are reasonably interchangeable or that 

there is a cross-elasticity of demand for potential substitutes.” Sprizzo J considered that this was 

                                                             
53 Todd v Exxon Corp. 275 F.3d 191 (2d Cir. 2001)  
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not the case because the employees affected by the collusive conduct performed very different 

tasks – some were lawyers; others were accountants or chemical engineers – they are not to be 

considered interchangeable with one another.  

 

The Court of Appeals disagreed. It accepted the plaintiff’s remarks that the district court had 

“looked through the “wrong end of the telescope”, thus failing to consider that “[t]his case involves 

the exercise of oligopsony power, that is, buying power.” Sotomayor J remarked: 

 “There is a danger in applying these factors [cross-elasticity measurements] mechanically in 

the context of monopsony or oligopsony. These factors are reversed in the context of a buyer-

side conspiracy. In such a case, “the market is not the market of competing sellers but of 

competing buyers. This market is comprised of buyers who are seen by sellers as being 

reasonably good substitutes.” A greater availability of substitute buyers indicates a smaller 

quantum of market power on the part of the buyers in question.”54 

Sotomayor J then proceeded to agree with the plaintiffs’ statements that the employees’ skills were 

specific to the firms in question and that the only place to sell their experience would be to the 

companies in question. If they were to switch industries, they would suffer a considerable loss in 

pay.  

 

Todd v Exxon shows the many pitfalls that await courts and authorities already at the first step in 

the analysis of buyer dominance. It also cautions us against the mechanical application of seller 

market definition techniques to the definition of buyer markets. Sprizzo J had dutifully followed the 

requirements for relevant market definition; however, he failed to realize at which point and how 

the analysis was to be “flipped”. The few national cases related to buyer power abuse which this 

research has identified show that even experienced competition authorities regularly adopt 

erroneous purchasing market definitions. The consequences, as the above case exemplifies, could 

result in rejecting meritorious claims and even perhaps failing to examine what are otherwise 

straightforward anticompetitive practices.  

3.3. METHODOLOGY OF MARKET DEFINITION 

Market definition has been an essential part of competition law analysis for a very long time. In the 

EU, this requirement goes back at least to the Continental Can case judgment of 1973.55 However, 

the methodological tools used for the purpose of defining a relevant market have changed 

                                                             
54 The references are omitted from the citation above but, Sotomayor J refers to the work of Blair and 

Harrison on monopsony in this quote.  
55See Case 6-72 Europemballage Corporation and Continental Can Company Inc. v Commission of the European 

Communities [1973] ECLI:EU:C:1973:22. The relevant paragraph reads: “For the appraisal of SLW's dominant 

position and the consequences of the disputed merger, the definition of the relevant market is of essential 

significance, for the possibilities of competition can only be judged in relation to those characteristics of the 

products in question by virtue of which those products are particularly apt to satisfy an inelastic need and are 

only to a limited extent interchangeable with other products.”[32] at ECR 247 
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substantially over time. In explaining the relevant market concept, many textbooks still point to the 

concept of functional interchangeability as famously articulated by the Court of Justice in the United 

Brands case.56 In this case, the Court examined the characteristics of bananas as compared to other 

fruit and paid special attention to factors such as their all-year-round availability, their softness and 

suitability for consumption by the old and by the sick.57  

The approach to market definition in the United Brands case seems linked to the 

“Bedarfsmarktkonzept” which underpinned the traditional German legal approach to market 

definition.58 This approach relies heavily on the physical characteristics and price levels of products 

in order to reach a conclusion about their comparable functionality from the perspective of the 

consumers.59 The problem is that it aims at establishing an “objective” market based on observable 

product characteristics; however, in practice, the boundaries of the market are determined by 

consumer choices and those are not necessarily guided by the physical appearance of the product 

but in terms of its functionality, which may not be easily observable. Thus, the application of the 

test may lead to a market definition at odds with the reality of purchasing patterns. A further 

shortcoming of this approach is that it does not establish the competitive constraints faced by the 

allegedly dominant company; nor does it offer much information about market power.60  

Over the past three decades, another method has become established in antitrust practice. This is 

the so called “hypothetical monopolist test”, which was officially introduced in the 1982 US Merger 

Guidelines.61 In the EU, this method is embedded in the 1997 Commission Notice on the definition 

of relevant market.62 Other methodologies are also available in the case of special market 

conditions.63  

                                                             
56 See e.g.  P Craig and G de Búrca, EU Law: Text, Cases, and Materials (5th edn, OUP 2011), 1012-1015. 
57 Case C- 27/76 United Brands Company and United Brands Continentaal BV v Commission of the European 

Communities [1978] ECLI:EU:C:1978:22, [22-35]. 
58 The approach is succinctly described in OECD Policy Roundtable, Market Definition (DAF/COMP(2012)19, 

2012), 43. 
59 Ibid, 43. 
60 Ibid, 43. 
61 The idea of the hypothetical monopolist test arguably dates back to the US Supreme Court decision in the 

Cellophane case (Du Pont) in 1956. Subsequently, the idea was discussed in the legal and in the economics 

literature. However, it was not until its inclusion in the 1982 US Horizontal Merger Guidelines that the test 

became an established method of competition law analysis. The Guidelines in question have been emulated in 

competition law jurisdictions across the globe, which has made the hypothetical monopolist test an important 

part of the toolbox and vocabulary of competition law enforcers around the world. See ibid., 30 and also G 

Werden, ‘The 1982 Merger Guidelines and the Ascent of the Hypothetical Monopolist Paradigm’ (2002) < 

http://www.justice.gov/archives/atr/1982-merger-guidelines-and-ascent-hypothetical-monopolist-

paradigm >. 
62 Commission Notice on the definition of relevant market for the purposes of Community competition law 

[1997] OJ C 372 /03. 
63 OECD Policy Roundtable, Market Definition (DAF/COMP(2012)19, 2012), 44-78. 

http://www.justice.gov/archives/atr/1982-merger-guidelines-and-ascent-hypothetical-monopolist-paradigm
http://www.justice.gov/archives/atr/1982-merger-guidelines-and-ascent-hypothetical-monopolist-paradigm
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The relevant market analysis seeks to identify competitive constraints. These are: demand side 

substitutability, supply side substitutability, and potential competition. The hypothetical 

monopolist test is primarily of relevance to establishing demand side substitutability but can also 

inform the analysis of supply side substitutability.  

The hypothetical monopolist test essentially asks if a company is likely to impose a small but 

significant and non-transitory price increase on its customers. 64 This technique is referred to as the 

“SSNIP” test. It implies an iterative exercise which starts with the identification of a narrow product 

or geographic market. Then it considers if following the imposition of such a small price increase of 

5-10%, customers are likely to switch to competing products (or in the case of geographic market 

definition – other locations). If the customers are likely to switch, then the competing 

products/locations are included in relevant market. If not, the exercise is repeated.  

With respect to purchasing market definition, the Commission indicates that the hypothetical 

monopolist test is to be used by analogy: 

 “The question to be answered is whether the parties’ customers would switch to readily 

available substitutes or to suppliers located elsewhere in response to a hypothetical small (in 

the range 5% to 10%) but permanent relative price increase In the products and areas being 

considered. If substitution were enough to make the price increase unprofitable because of the 

resulting loss of sales, additional substitutes and areas are included in the relevant market. 

This would be done until the set of products and geographical areas is such that small, 

permanent increases in relative prices would be profitable. The equivalent analysis is 

applicable in cases concerning the [sic] concentraiton of buying power, where the starting 

point would then be the supplier and the price test serves to identify the alternative 

distribution channels or outlets for the supplier’s products.”65  

No examples or further elaboration is given as to how purchasing market definition is to be carried 

out in practice. The guidelines suggest that the reasoning should be “equivalent”. However, 

equivalence can be interpreted in different ways, as the example discussed earlier in this section 

has shown. Sometimes equivalence is taken to mean that the seller side test is mechanically applied 

to cases involving upstream harm, thus producing misleading results. In sum, in comparison with 

the detailed, step-by-step guidance available for determining relevant selling markets, the above 

guidance leaves more to the imagination than desired.  

 

 

                                                             
64 The HMT test has numerous shortcomings and as the economics science has evolved, new tools have 

become available. Nonetheless, the HMT test remains widely used in competition law analysis all over the 

world and it is not likely to see it displaced in the coming years. Ibid, 78. 
65 Commission Notice on the definition of relevant market for the purposes of Community competition law 

[1997] OJ C 372 /03, [17] (emphasis added). 
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3.3.1. RELEVANT PURCHASING MARKET 

Already in 1991 Blair and Harrison gave some indications as to the logic of relevant purchasing 

market definition: 

 “[F]actors are reversed in the case of monopsony. First, the market is not the market of 

competing sellers but of competing buyers. This market is comprised of buyers who are seen by 

sellers as being reasonably good substitutes. The greater the number of good substitutes from 

the point of view of sellers, the lower the monopsony power of the merged firm. In a sense, the 

sellers may substitute away from low paying buyers in favor of higher paying buyers. This 

tendency is measured by their supply elasticity for the merged buyers. Also dampening the 

power of the monopsonist is the ability of new buyers to enter the market in response to 

artificially depressed price. Here, a high elasticity of demand will lessen monopsony power.”66  

The analysis in relevant purchasing market definition is thus carried out from the perspective of the 

suppliers, not of the customers. The purchasing “product” market thus consists of types of buyers 

and users of the product. As Blair and Harrison put it in their later work: “The “product” market is 

composed of competing uses for the seller’s output.”67 The implication is that more the possible uses 

that the product can be adapted to, the lesser the power of the buyer. In this case, the essential 

question is: to whom can the product be sold? Thus, whereas in defining a selling market we look to 

the interchangeability of the products or services from the perspectives of the buyers or consumers, 

in defining a relevant purchasing market, we strive to assess the interchangeability of customers 

from the perspective of suppliers. 

 

The ability of suppliers to substitute buyers is to a certain extent captured by the concept of “supply 

side substitutability”. There can be some confusion regarding the meaning of supply-side 

substitutability when reading the Notice. According to the Notice on definition of the relevant 

market, “supply side substitutability” seems to refer to the ability of competitors to constrain the 

actions of the allegedly dominant firm. In fact, one would think the meaning is better expressed in 

terms of “substitutability by competitors”. This is the original meaning of supply-side 

substitutability, as set by the Court in the Continental Can judgment. In this case, the Court argued 

that for the purpose of market definition, not only demand substitutability but also supply-side 

substitutability would have to be considered.68 However, what the Court had in mind was the fact 

that it did not suffice that the products were different and non-substitutable from the perspective of 

the customers. It would also have to be shown whether “competitors from other sectors of the 

market […] are not in a position to enter this market, by a simple adaptation, with sufficient 

strength to create a serious counterweight.”69  

                                                             
66 R Blair and J Harrison, 'Antitrust Policy and Monopsony' (1991) 76 Cornell Law Review, 297, 323-324. 
67 R Blair and J Harrison, Monopsony in Law and Economics (1st edn, CUP 2010), 62 (emphasis added). 
68 See Case 6-72 Europemballage Corporation and Continental Can Company Inc. v Commission of the European 

Communities [1973] ECLI:EU:C:1973:22, [33], ECR 215. 
69 Ibid, [33]. 
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The relevance of supply-side substitutability for the purpose of purchasing market definition was 

discussed in the British Airways case. In this case, the defendant argued that the Commission had 

misapplied the requirement to consider supply side substitutability laid down in the Notice. 70 The 

Commission, however, rejected the need for supply-side substitutability,71 thus seemingly 

departing from its own guidelines. However, the choice not to consider supply-side substitutability 

seems driven by the nature of the theory of harm.72  

 

We argue that supply-side substitutability remains an important part of the definition of relevant 

purchasing markets and also in the analysis of buyer dominance. Especially when the claim 

concerns the possibility for monopsonistic exploitation of suppliers, supply side substitutability 

would give a good idea of a supplier’s resilience toward a major customer. Of course, supply side 

substitutability is only part of the analysis. The ability of competing purchasers to compensate for 

the demand withholding by the hypothetical monopsonist by means of expanding purchases or 

offering higher prices is another fundamental part of the analysis. In this sense, the definition of a 

relevant purchasing analysis is in line with the criteria for establishing buyer dominance, as 

discussed further in this chapter.73 

 

3.3.2. RELEVANT GEOGRAPHIC MARKET 

The same logic that applies in defining the purchasing market holds for defining the relevant 

geographic purchasing market. In the case of selling markets, we ask: how far would the customer 

go to avoid a price increase? In the case of defining a purchasing market, the question is reversed: 

how far could the seller “go” to obtain a better price for his goods in case of a price decrease by a 

hypothetical monopsonist? In considering this question, we need to examine where the suppliers 

could find buyers to whom sales could be made. These other buyers might well be in another 

country or even on a different continent. In this case, transport costs and perishability of the goods 

would be relevant in determining the scope of the geographic market. Additionally, trade barriers, 

customer preferences abroad, and legal barriers might result in a narrower geographic market in 

practice. This is illustrated in the discussion of the Sovion/Südfleisch merger case below. 

                                                             
70 Commission Decision IV/D-2/34.780 – Virgin/British Airways OJ (4.2.2000) L 30/2, [53] (ii). 
71 Ibid, [71-79]. In particular, at [75], the Commission noted that shifting their efforts to other activities would 

not help suppliers avoid the buyer power of British Airways. Focusing on other services could not 

compensate for selling British Airways’ tickets since the business model of travel agents was such that they 

had to carry all services. 
72 As will be argued in Chapter 7, the case concerned leveraging of purchasing power on a narrow purchasing 

market for air travel agency services in order to foreclose a downstream competitor. Since the two companies 

did not compete with respect to the entire portfolio of activities of the travel agents, a broad market definition 

would not have captured the effect of the scheme.  
73 See Sub-Section on “Measuring buyer power in business and economics” below. As will be shown, the 

fundamental components of the analysis are: market shares of the dominant buyer, elasticity of supply, and 

elasticity of fringe demand. 
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3.4. EXAMPLE FROM THE COMMISSION’S MERGER PRACTICE: 
SOVION/SÜDFLEISCH 

The problem evident from the foregoing analysis is that no step-by-step methodology for defining 

purchasing markets transpires from the Notice. As already noted above, according to the 

Commission, the price test – hypothetic monopolist should be used for delineating selling markets 

and implies that, respectively, the hypothetic monopsonist test should be used for the purpose of 

delineating purchasing markets.74 In delineating selling markets, SSNIP tests are a normal part of 

the process of determining whether two products belong in the same market.75 Thus, when defining 

a purchasing market, the impact of a small but significant and non-transitory price decrease – 

SSNDP – should be used to measure the impact on the seller’s decision to switch to another 

purchaser. 76   

 

A useful example discussing the practicalities of relevant purchasing market definition can be found 

in the Commission’s merger practice. The Sovion/Südfleisch case is one of the few merger cases in 

which the driving concern was the merger’s potential to create buying power. The case concerned a 

proposal for merger between two companies: the Dutch company Sovion NV and the German 

company Südfleisch. Both companies were active in the business of slaughtering of pigs and cattle, 

and the processing, production and sale of meat products. Sovion was active both in Germany and 

in the Netherlands, whereas Südfleisch was active only in Germany.77  

In its competitive assessment, the Commission considered that “the markets for the slaughtering of 

pigs and cattle are purchasing markets” and that it was therefore necessary to examine whether the 

proposed concentration would create significant buyer power on the markets for purchasing live 

pigs and cattle.78 The Commission’s definition of the relevant purchasing market includes both a 

supply-side substitutability analysis and a simple application of the hypothetic monopsonist test.  

 

 

                                                             
74 Notice on the definition of the relevant market (1997), para. 17. The Commission states “the products and 

areas being considered. If substitution were enough to make the price increase unprofitable because of the 

resulting loss of sales, additional substitutes and areas are included in the relevant market. This would be 

done until the set of products and geographical areas is such that small, permanent increases in relative 

prices would be profitable. The equivalent analysis is applicable in cases concerning the concentraiton of 

buying power, where the starting point would then be the supplier and the price test serves to identify the 

alternative distribution channels or outlets for the supplier's products. ” 
75 Commission Notice on the definition of relevant market for the purposes of Community competition law 

[1997] OJ C 372 /03, [17]. 
76 Such a reading is also made by I Kokkoris, ‘Buyer Power Assessment in Competition Law: A Boon or a 

Menace?’ (2006) 29(1) World Competition, 139. 
77 Case No COMP/M.3968 Sovion/Südfleisch (Decision Date 21.12.2005), [1-5]. 
78 Ibid, [37]. 
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3.4.1. RELEVANT PRODUCT MARKET 

In defining the relevant market, the Commission noted that the possibilities for supply-side 

substitutability were limited.79 This has been the case in other cases involving the meat sector. In a 

previous decision,80  the Commission had noted that “it will take both time and cost for a farmer to 

switch production from the breeding of one species of animal to another (raising cattle instread of 

pigs, for example). Therefore, there is no supply-side substitutability between the different species 

at the slaughtering level.”81 That was the case, the Commission found, because the facilities required 

for slaughtering and processing of cattle differ from those required for pigs because of the 

differences of weight between the animals, and that for instance, female pigs (sows) and male pigs 

are seen as different product markets because of the different uses for which the animals are 

destined (sows being primarily used for processed meat).82  

The Commission then considered what other buyers would be available to purchase live pigs and 

cattle. Its analysis confirmed that small slaughterhouses (defined as those with an annual capacity 

of under 50 000 pigs) taken together absorb between 10% and 15% of livestock production and 

therefore found those would be considered a viable alternative, especially in Germany, where many 

farms are smaller, for farmers looking to sell their pigs for slaughter.83 This type of investigation 

confirmed that the relevant purchasing market consisted of both large slaughterhouses, but also of 

small slaughterhouses. Finally, there were also alternative purchasers such as livestock traders who 

were not included in the product market definition but mentioned as a competitive constraint in 

the geographic market definition. Many farmers would sell to pig/cattle traders who would then re-

sell to slaughterhouses farther away. The Commission also considered that the traders, who would 

be willing to transport the animals over greater distances than the farmers, would exercise a 

competitive constraint on the purchasing behavior of the slaughterhouses.  

3.4.2. RELEVANT GEOGRAPHIC MARKET 

Following the identification of the relevant actors in the market, the Commission considered the 

geographic area within which purchasers for the pigs and cattle could be found. Keeping in 

consistency with its approach in other decisions,84  the Commission drew catchment areas for the 

delivery of the animal and estimated the radius within which an animal would likely be transported 

                                                             
79 In one of the decisions referred to, namely Case No COMP/M.1313 – Danish Crown/Vestjyske Slagterier 

(decision of 9 March 1999), Case No COMP/M.3337 Best Agrifund/Nordfleisch (decision of 19 March 2004) 

and Case No COMP/M.3605 Sovion/HMG (21.12.2004). 
80 Case No COMP/M.1313 – Danish Crown/Vestjyske Slagterier (decision of 9 March 1999), [20]. 
81 Case No COMP/M.1313 – Danish Crown/Vestjyske Slagterier (decision of 9 March 1999), [20]. 
82 Case No COMP/M.3968 Sovion/Südfleisch (Decision Date 21.12.2005), [12-14]. 
83 Ibid, [15]. 
84 Case No COMP/M.1313 – Danish Crown/Vestjyske Slagterier (decision of 9 March 1999), Case No 

COMP/M.3337 Best Agrifund/Nordfleisch (decision of 19 March 2004) and Case No COMP/M.3605 

Sovion/HMG (21.12.2004); Case No COMP/M.2662 Danish Crown/Steff Houlberg (14 February 2002). 
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to take advantage of differences in purchasing prices. For instance, in the Sovion/HMG, the 

Commission had “defined a geographical market consisting of 150 km radii around the three main 

pig-farming areas in the Netherlands”85. 

The hypothetic monopsonist test came up in the definition of relevant geographic market. The 

Commission considered claims by the parties that the relevant geographic purchasing market 

extended to Austria and even Italy. The parties claimed that “if they were to attempt to depress 

purchasing prices e.g. in southern Germany by a small but significant amount (i.e. 5 to 10%) they 

would immediately face a sharp decrease in the amount of pigs supplied to their 

slaughterhouses.”86  

Commission did not engage in a SSNDP analysis of its own, but rather verified the statements of the 

parties’ claims regarding the likelihood that farmers would be willing to transport their pigs. The 

parties had alleged reasonable transport costs, possibilities for cross-border trade, transfers 

between regions and possibilities for arbitrage. 87 The parties also pointed also noted the 

considerable price transparency, which would enable suppliers to react quickly if there were more 

advantageous prices elsewhere.88 However, the Commission’s investigation did not find support for 

a broad purchasing market: 

“Whilst the market investigation has confirmed that pigs can be transported over longer 

distances, and that such is facilitated by the presence of traders, collection points and uniform 

veterinary regulations, the fact remains that farmers seek to minimise transport costs and that 

the vast majority of live pigs are supplied to slaughterhouses nearby. The market investigation 

has indicated that farmers seek to limit transport distances up to 100 - 200 km. Unless 

compensated by the slaughterhouse through higher prices or transport costs compensation, 

local farmers are likely to sell their livestock to local or regional slaughterhouses. Therefore, 

the existence of a supranational market comprising Germany, France and the Benelux 

countries as suggested by the Parties has not been confirmed by the market investigation.”89 

With respect to the scope of the geographic market, the Commission end user preferences and 

actual trade flows into account. For instance, it noted that slaughterhouses in the North West of 

Germany would not exert competitive pressure on the behavior of the slaughterhouses in Southern 

Germany. That was the case because of higher transportation costs, presence of lower cost supply 

of pigs in the North of Germany and abundant slaughtering capacity in both regions.90 Consumer 

preferences also played a role. Consumers in North West Germany were found to prefer pork with a 

lower fat content than consumers in the South of Germany. As a result, different breeds of pigs were 

                                                             
85 Case No COMP/M.3968 Sovion/Südfleisch (Decision Date 21.12.2005), [16]. 
86 Ibid, [19]. 
87 Ibid, [18]. 
88 Ibid, [18-19]. 
89 Ibid, [20]. 
90 Ibid, [22-23]. 
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respectively prevailing.91 Thus, the Commission considered it unlikely that pig farmers looking to 

obtain more advantageous prices would sell their pigs to slaughterhouses in the North West of 

Germany. By contrast, slaughterhouses in the North of Austria were included in the relevant 

geographic market. This was because consumer preferences did not differ substantially - pork with 

similar fat content was preferred both in Bayern and in Oberösterreich, veterinary requirements 

were uniform, there were no language barriers and Austrian slaughterhouses had sufficient 

capacity.92  

The assessment identified three “pig farming/slaughtering” geographic markets in Germany 

(defined by radii of 150 km) were found to be affected by the proposed concentration, of which 

only one would create a significant overlap of activities.93 A competitive assessment was then 

carried out for each one of the three areas. 

 

 

 150 km   

  

     

Illustration. Drawing catchment areas for purchasing market definition. 

 

3.4.3. ASSESSMENT OF SIGNIFICANT BUYER POWER 

The competitive assessment in this merger case is also instructive for the upcoming discussion on 

finding buyer dominance. Following the Horizontal Merger Guidelines, the Commission assessed 

whether the concentration would create “significant buyer power […] in the upstream markets for 

the purchase of live pigs and cattle.”94 Normally, in horizontal mergers, the assessment focuses on 

                                                             
91 Ibid, [22]. 
92 Ibid, [27-31]. 
93 Ibid, [38] 
94 Ibid, [37]. See also European Commission, Guidelines on the assessment of horizontal mergers under the 

Council Regulation on the control of concentrations between undertakings [2004] OJ C 31/03 (Horizontal 

Merger Guidelines), [61-63]. 
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two types of effects: unilateral effects and coordinated effects.95 In this case, the Commission only 

considered unilateral effects and most of the analysis was carried on the basis of market shares and 

the switching possibilities for suppliers.  The assessment reveals relevant factors for the 

assessment of buyer dominance such as the market share of the nearest rival, the capacity of 

competing buyers, the possibility for transportation and arbitrage, and the efficiency implications 

for suppliers.  

The presence of a large competitor with spare capacity was one of the important factors in the 

assessment in one of the areas of overlap. In the second area,96  the Commission estimated that the 

combined market share of the merging parties would be between 30 and 40%,97 but that they 

would be constrained by other slaughterhouses within this geographic market, and in particular by 

the strongest competitor in the area which had volume twice the combined output of the parties in 

the area and also had additional capacity.98  

Similarly, in assessing the potential for restriction of competition within the third area, the area 

with most significant overlap, the Commission found that the parties be constrained by sufficient 

spare capacity of other slaughterhouses and possibility of transportation and selling of pigs within 

the 150 km radius.99  This is an example of how barriers to entry or expansion can be considered in 

a buyer context – namely, by investigating the capacity of competing purchasers and making sure 

that viable purchasers remain on the market following the merger. 

The Commission’s investigation found it unlikely that the merger would lead to ability for unilateral 

reductions in purchasing prices. It noted that the pricing system was very transparent, leading to 

almost uniform prices in Germany and that “even a relatively small downward price correction 

leads to a dramatic fall of supply in the days following the correction, as farmers and traders turn to 

rival slaughterhouses.”100 The reasons had to do with the plenty switching possibilities for the 

suppliers as well as the competitive constraints exercised by buyers.  

                                                             
95 Horizontal Merger Guidelines (n 94). 
96 Only the analysis for the second and third area will be discussed since with respect to the first area, the 

Commission found that the concentration would not change the status quo. Case No COMP/M.3968 

Sovion/Südfleisch (Decision Date 21.12.2005), [39]. 
97 It is perhaps a trivial point, but the Commission did not specify what the market share referred to – number 

of pigs purchased or number of pigs processed. Very likely, the two figures would have coincided given that 

there are not many other buyers of pigs raised for slaughter. For instance, in footnote 19 accompanying para. 

42 the Commission noted that the market shares used were those for the slaughtering of pigs, rather than 

those for the purchase of live pigs but the choice for the market share for slaughtering was made because it 

was higher and therefore reflected the “worst case scenario”. See footnote para. 42 of ibid. Still, the point 

remains that a market share of “what” needs to be specified and especially in other decisions where there 

might be more than one use for the product. 
98 Ibid, [40]. 
99 Ibid, [42]. 
100 Ibid, [48]. 
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With respect to switching costs and possibilities, the Commission noted that there were no supply 

obligations or long-term contracts.101 It also noted the fact that although there was loyalty between 

suppliers and buyers, this had not prevented switching to other buyers to take advantage of better 

prices.102 With respect to competing buyers, such as traders, the Commission found that they were 

also able to exercise a competitive constraint. The Commission noted that traders “exercise 

significant competitive pressure by purchasing livestock on offer, including from small farmers, and 

delivering them to slaughterhouses that pay the best price, including those located outside the 

relevant 150 km catchment area.”103 Traders, the Commission had found, were able to make up for 

transport costs by buying a large number of pigs and making use of collection points so they could 

deliver the pigs beyond the distance that a farmer would be willing to go to.104 It was found that 

traders accounted for approximately 30% of the pigs purchased from German farmers.105 

In the course of the market investigation, some farmers’ associations and individual farmers had 

submitted that they feared an increase in buyer power and consequently a decrease in purchasing 

prices.106 However, submissions by other farmers showed that there were enough alternatives in 

terms of slaughterhouses and some were even positive about the merger because they hoped it 

would rationalize overcapacity and increase efficiency in the slaughterhouse industry, thus possibly 

benefitting farmers as well.107 The latter argument was taken into account by the Commission. It 

considered that farmers might be able to benefit from improved efficiency of slaughterhouses given 

the increase in competition due to imports of pork from outside the EEA (ie. from Brazil) and given 

the strong buying power of food retailers vis-à-vis slaughterhouses and processors.108  

3.4.4. CHOICE OF BENCHMARK 

In Sovion/Südfleisch, the thrust of the Commission’s analysis was to verify either possibility for 

restriction in the output of final products or foreclosure of competing slaughterhouses, and since 

support for none of these was statistically likely, the transaction did not raise concerns.109 On the 

one hand, this choice of benchmark might be read as a concern with downstream effects only. 

However, the assessment was appropriate for the testing of monopsony since in the case at hand 

monopsony power would have manifested itself in terms of reduction of purchases. Lower 

quantities purchased would, in this case, lead to lower output, and thereby consumer harm.  

                                                             
101 Ibid, [50].  
102 Ibid, [50]. 
103 Ibid, [51]. 
104 Ibid, [18]. 
105 Ibid, [18]. 
106 Ibid, [44]. 
107 Ibid, [46]. 
108 Ibid, [52]. 
109 Ibid, [54-56]. Other factors included a consideration of impact on quality and consumer choice, but no 

concerns were found in these respects.  



Chapter IV 

148 
 

This is an important distinction of the case since usually merger analysis is focused on measuring 

likelihood of price increases downstream. Such an assessment would not have been appropriate in 

this case, however. As previously argued, an assessment focused on impact of downstream prices 

would not necessarily have captured the exercise of power. The downstream prices would depend 

on a variety of factors; most importantly – on the nature of the downstream selling market and the 

position of subsequent purchasers in the chain. In this case an assessment based on output would 

solve this problem since a reduction of input purchases upstream would necessarily translate into a 

lessening of production downstream. By contrast, in a similar merger in the meat sector reviewed 

by the Dutch competition authority (ACM), the benchmark chosen was price effects for end 

consumers.110 

Using downstream output reduction as a benchmark, however, is not appropriate in all situation. In 

this case, the slaughterhouses would not have been able to “hide” the lessening of purchases, e.g. by 

means of deteriorating the downstream product.111 The downstream output reduction benchmark, 

however, might be less useful in cases where (quality-adjusted) output reduction would be difficult 

to detect – e.g. due to dilution of the end product, or the deterioration of the product quality. In this 

case, an estimation of input purchases reduction would be more appropriate. Such an assessment 

would have the advantage of directly estimating possible harm from monopsony. However, an 

input purchase reduction should be verified against possible objective justifications such as 

reduced downstream demand, rationalization of processing capacity, or more efficient use of 

resources.  

3.5. LIMITS TO REASONING BY ANALOGY 

In the debate on buyer power in the food supply chain, it is often stated that applying Art. 102 TFEU 

to the conduct of powerful buyers is not feasible because none of the supermarket chains has 

enough market share to meet the conditions of dominance. Commentators point out that even the 

largest chains hold more than 40% of the national market. The belief that the dominance rules 

somehow do not apply has underpinned much of the legislative activity on national level. Stricter 

rules for supermarket chains have been enacted on the understanding that they are able to exert 

buyer power at “lower market” share.  

 

It is obvious that these understandings are based on a fallacious understanding of the methodology 

of market definition. Realizing this fundamental error might lead commentators, businesses and 

authorities to change their mind regarding the applicability of the competition rules. The judgment 

about the applicability might change when we realize that it is the share of the purchasing market 

                                                             
110 See Besluit van 4 mei 2010, No. 6891 /97 Van Drie – Alpuro (available in Dutch) < 

https://www.acm.nl/nl/publicaties/publicatie/4051/Van-Drie---Alpuro/> , especially paras. [23-28]. 
111 This is less likely in the case of steaks, but more likely in processed products. Consider, for instance, the 

horse meat scandal in the meat supply chain in Europe a couple of years ago. See 'After the Horse Has Been 

Bolted: Horse Meat in the Food Chain Is a Wake-up Call, Not a Calamity' (16 February 2013) The Economist. 

https://www.acm.nl/nl/publicaties/publicatie/4051/Van-Drie---Alpuro/
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that matters for establishing monopsony power. This misunderstanding can have far-reaching 

consequences.  

 

Relevant market definition is key for the purpose of antitrust analysis. Exemptions under the Block 

Exemptions, application of de minimis thresholds, presumptions about dominance – all depend on a 

calculation of market shares on a particular relevant market. The importance of guidance on this 

matter cannot be overstated given that much of antitrust compliance following the modernization 

of EU competition law depends on self-assessment by businesses. 

 

As has been argued here, relevant purchasing market is indeed carried out “by analogy”. That does 

not make it easy. Even sophisticated courts and agencies can forget to “flip” the analysis, with the 

result that anticompetitive conduct engaged by monopsonists will not be registered by the legal 

test. Furthermore, it is obvious that relevant market definitions will differ depending on the type of 

anticompetitive harm claimed. Thus, as will be argued in the next chapters, very narrow relevant 

purchasing markets which are found appropriate for examining a foreclosure strategy may not be 

suitable for assessing claims involving exploitation.112 Given the chance of error, step-by-step 

guidance is much needed, especially in the context of decentralized enforcement of competition 

law.  

4. FROM BUYER POWER TO BUYER DOMINANCE 

The discussion on the methodology of purchasing market definition implies that it is not impossible 

to find buyers with high shares of the purchasing market. However, dominance requires more than 

a high market share. Few indications on the criteria and method of assessing buyer dominance are 

available in the EU competition law doctrine. Currently, the legal authority on that matter is the 

Commission decision and Court judgment in British Airways, which will be discussed in depth in 

Chapter 7. However, as alluded above, the relevant market definition in British Airways is not 

appropriate for every type of case involving purchasing markets. Therefore, the goal of this section 

is to bring together insights from economics and the doctrine on finding market power with the 

goal of suggesting an assessment of buyer dominance. It is believed that such an assessment should 

build on the existing guidelines and case-law, but also incorporate elements that are specific to 

buyer power.  

Firstly, a proposal about the economic assessment of buyer power for the purpose of antitrust 

analysis will be explained. However, a discussion of buyer dominance cannot avoid the broader 

debate on the concept of dominance in EU competition law. Therefore, the second sub-section will 

briefly discuss the issues surrounding the concept of dominance in the context of the modernization 

of EU competition law. The third section reviews the different ingredients of a market power 

assessment and discusses how these could be adapted and supplemented for the purpose of a buyer 

dominance analysis.  

                                                             
112 See analysis in Chapter 6, Part I (national cases) and Chapter 7 on British Airways.  
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4.1. MEASURING BUYER POWER IN BUSINESS AND ECONOMICS 

In economics, market power is considered the power to charge prices above the competitive level. 

One approach to measure market power is thus to focus on the deviation of the firm’s prices from 

the normal, or competitive, market price. Abba Lerner developed this method for the purpose of 

estimating monopoly power.113 The method has been adapted for the purpose of estimating 

monopsony power by Blair and Harrison.114 

With respect to pure monopsony, Blair and Harrison (2010) note that the elasticity of supply is the 

crucial measurement. To the extent that suppliers can easily vary the quantity they offer for sale, 

the likelihood of buyer power decreases.115 The model is meant to apply to pure monopsony in the 

sense of one buyer. However, adapting the model to account for the presence of other purchasers is 

also possible. In this case, the intensity of the buyer power is determined by three measures: 

elasticity of supply, elasticity of the demand of the fringe of other buyers and the market share (in 

quantities) of the dominant buyer.116 The formula captures the intuition that the power of the buyer 

depends on the possibility for suppliers to respond to lower prices by producing less and the 

possibility for rival buyers to react to lower prices by purchasing more. On the basis of these three 

measures, the authors propose the Buyer Power Index (BPI), which expresses the intuitive relation 

between the three factors.  

The BPI as such has lesser direct application in practice. The authors admit that its estimation is “no 

trivial matter”,117 especially given how difficult it is to estimate elasticities of supply and of fringe 

demand in practice.118 However, BPI can be used to inform qualitative analysis by providing the 

right questions to be asked. Thus, according to Blair and Harrison, instead of attempting to estimate 

price elasticity of supply, authorities could use qualitative data to gage how suppliers would react 

when faced with a 5-10% decrease in price, whether they would be able to employ their efforts to 

produce different products, and whether they could easily exit or change industry.119 Difficulties 

with changing output quantities, adapting production capacity to other uses or switching industry 

would indicate inelastic supply, thus giving authorities a “qualitative feel” for the nature of the 

supply curve.120 With respect to the elasticity of the fringe demand, the 5-10% price change could 

also be used to gage the ability of competing buyers to expand purchases thus making up for those 

withheld by the monopsonist. Inability to expand purchases to take advantage of the low 

                                                             
113 A Lerner 'The Concept of Monopoly and the Measurement of Monopoly Power' (1934) 1(3) The Review of 

Economic Studies, 157. 
114 Blair and Harrison (n 67) 54-61. 
115 Ibid, 55. 
116 For the calculations, see Ibid, 55-58. It should be noted that when discussing market shares, Blair and 

Harrison mean quantities purchased; thus the market share is estimated in terms of volumes, not dollars.  
117 Ibid, 64. 
118 Ibid, 66-67. The authors note that to do so would require estimating supply and respectively demand 

functions, which is a difficult, problem-ridden exercise. 
119 Ibid, 66-67. 
120 Ibid, 66-67. 
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purchasing prices would indicate an inelastic fringe demand curve, thus suggesting that competing 

buyers cannot constrain the dominant entity.121  

The BPI index, or a qualitative analysis based on it, promises a good foundation for an analysis of 

market power. Rough estimates of the nature of supply elasticity and the elasticity of fringe 

demand, combined with information about market shares can orient an authority as to the 

likelihood of monopsony power. In sum, the BPI is likely to be particular helpful when “all elements 

of the BPI point in the same direction”. 122 This means that when the analysis indicates low elasticity 

of supply, low elasticity of the fringe demand and a high market share of the buyer, the presence of 

buyer power can be assumed. Of course, the difficulty will be in cases where the indicators point in 

different direction – e.g. low elasticity of supply, but high elasticity of fringe demand and a 

moderate market share of the incumbent buyer. Such situations would require more fine-tuning 

when the outcomes for the different factors send conflicting signals.123  

The BPI captures the economic approach to thinking on estimating monopsony power. However, 

buyer power has also been discussed in the business literature. The assessment is based on 

experience with buyer power, so in that sense it differs from the theoretical prediction of 

economics. It is reassuring that the predictions of the business approach coincide with the more 

stylized approach in economics. 

Business analysis of buyer power is most closely linked to the work of Michael Porter. In the 

business literature, Porter revolutionized competitive analysis of the firm with his “five forces” 

analysis, popularly known as “Porter’s Five”.124 Porter claimed that the state of competition, and 

respectively also of profitability, in an industry depend on five competitive forces which necessarily 

go beyond the actions of the competitors.125 These are the companies’ “customers, suppliers, 

substitutes, and potential entrants” and Porter terms all of these as competition in a broader sense 

or “extended rivalry”.126  These forces, according to Porter, are what determines the intensity of 

competition in a given industry127 and which determine the fundamental underlying characteristics 

of the industry in question.128 For some industries, some forces will play a more prominent role 

                                                             
121 Ibid, 67. 
122 Ibid, 67. 
123 Ibid, 67. 
124 See figure 1.1. on page 4 of ME Porter, Competitive Strategy: Techniques for Analyzing Industries and 

Competitors (The Free Press 1980). 
125 Ibid, 3-4. 
126 Ibid, 6. 
127 Industry being defined broadly as the industry in which substitutable products or services are being 

produced. See Ibid, p. 5. where he adopts as working definition of an industry “the group of firms producing 

products that are close substitutes for each other.” We should note that this is rather different from the 

antitrust view of a relevant market which includes a geographical (and time dimension) and which is 

determined usually using the so-called hypothetical monopolist test methodology.  
128 ME Porter (n 124) 6. 
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than in others.129Porter notes that the conditions determining buyer power mirror those 

determining supplier power.  

Porter identifies the following factors as increasing buyer power:130 

 The buyer side is concentrated. 

 The buyers purchase volumes which are large compared to the individual seller’s sales. 

Thus one buyer accounts for a significant portion of a seller’s output. 

 The product or service in question is important to the buyer because it represents a major 

portion of the buyer’s costs. For purchases not essential to the buyer or representing a small 

portion of expenditure, Porter notes that buyers are likely to be less price-sensitive. 

 The products or services in question are undifferentiated. This makes it easier for buyers to 

play suppliers one against the other. 

 Low switching costs for buyers make it easier for buyers to switch suppliers. 

 Buyer earns low profits and therefore is under pressure to cut costs.131  

 The buyer can credibly threaten to integrate backward or partially integrate backwards 

(tapered integration). 

 The product or service in question is not crucial to the quality of the buyer’s own output. 

Porter notes that if the opposite is true, the buyer might be less price sensitive and might be 

willing to pay more to ensure liability is avoided. 

 Buyer has full information. The more the buyer knows about demand, prices or supplier 

costs, the better it is at bargaining since it can counter supplier claims about their viability. 

 Buyer acts as a choice editor for the final consumers. Although Porter does not put it in 

these exact terms, he notes that a relevant element in the analysis of wholesalers and 

retailers is whether the buyer can influence the consumer’s purchasing decision.132  

                                                             
129 Ibid, 6. 
130 The list below is based on Ibid, 24-27.  
131 With respect to this situation, Porter gives the example of Chrysler. Apparently, manufacturers supplying 

Chrysler had been complaining that they were constantly under pressure to offer better terms. Porter notes 

that buyers might choose to “take a longer run view toward preserving the health of their suppliers” when 

they are more profitable and when the item in question does not represent a large portion of their costs. Ibid, 

25. 
132 Ibid, 24-27. 



Which Buyers Fall Within the Scope of EU Antitrust? 

153 
 

We see that the economic and business literature approaches to buyer power coincide to a great 

extent. The business perspective provides more information about the qualitative factors that can 

be fed into an economic analysis.  

4.2. MARKET POWER IN EU COMPETITION LAW 

The meaning of market power in EU competition law is arguably an “elusive” one.133 The Court has 

defined dominance as: 

“[A] position of economic strength enjoyed by an undertaking which enables it to prevent 

effective competition being maintained on the relevant market by affording it the power to 

behave to an appreciable extent independently of its competitors, its customers and ultimately 

of its consumers.”134  

The meaning of power to behave “independently” has been the subject of much debate.135 On the 

one hand, it can be interpreted as power to raise prices, as implied by the wording “power to 

behave to an appreciable extent independently of its competitors, its customers and ultimately of 

its consumers”. Such an independent behavior would seem to imply that the dominant undertaking 

can choose whatever sales terms it pleases and fear no constraints. On the other hand, the Court’s 

definition has been interpreted to mean that dominance means power to exclude competitors – as 

implied by the wording “position of economic strength enjoyed by an undertaking which enables it 

to prevent effective competition being maintained on the relevant market”.136 The power to exclude 

and the power to exploit thus seem to go hand in hand, and are both included in the definition.  

The problem arises when the attempt is made to interpret the abuse of dominance provision in 

light of economic learning. Economists themselves define market power as the power to charge 

prices above the competitive level.137 This is also the approach taken in the Guidance Paper: 

“The Commission considers that an undertaking which is capable of profitably increasing 

prices above the competitive level for a significant period of time does not face sufficiently 

effective competitive constraints and can thus generally be regarded as dominant. In this 

Communication, the expression ‘increase prices’ includes the power to maintain prices above 

the competitive level and is used as shorthand for the various ways in which the parameters of 

competition — such as prices, output, innovation, the variety or quality of goods or services — 

                                                             
133 G Monti, EC Competition Law (1st edn, CUP, 2007), 125. 
134 Case C-85/76 Hoffmann-La Roche & Co. AG v Commission of the European Communities [1979] 

ECLI:EU:C:1979:36, [38]. 
135 A Jones and B Sufrin (n 2) 286-289. 
136 This is the interpretation suggested in V Korah, An Introductory Guide to EC Competition Law and Practice 

(9th edn, Hart Publishing 2007) at para. 4.3. as quoted in Jones and Sufrin (n 2), 287. 
137 M Motta, Competition Policy : Theory and Practice (1st edn, CUP 2004). See also section below. 
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can be influenced to the advantage of the dominant undertaking and to the detriment of 

consumers."138 

The problem remains that power over prices and output does not necessarily mean power to 

exclude.139 A company may be able to charge supra-competitive prices but that might not be enough 

allow it to successfully carry out an exclusionary strategy.140 For instance, according to 

Eilsmansberger, the linking of potential for exploitation with potential for exclusion in the Court’s 

definition has “led to the current "one-size-fits-all" approach to dominance in all abuse cases, ie the 

across the board application of the 40-50% market share threshold.”141 His suggestion is that 

different definitions of dominance be adopted for the different types of abuse.142 

Others have suggested foregoing the dominance altogether and focusing on the abuse. In an effects 

based analysis thus the focus will be on ultimate market impact of the conduct - i.e. on the alleged 

abuse rather than on dominance.143 However, this suggestion has been widely rejected both on 

legal and economic grounds.144 Legally speaking, establishing dominance is a pre-requisite for a 

finding of abuse, as held by the Court in Continental Can.145 Furthermore, from the perspective of 

efficient enforcement, dominance remains a useful first screen.146   

Additional problems concern measurement. Establishing market power according to a supra-

competitive price benchmark is difficult. Firstly, there is the measurement problem with estimating 

supra-competitive prices.147 Secondly, as economists recognize, prices are not the crucial element of 

all markets. In some markets, the competition is centered on quality, service and innovation.148 To 

                                                             
138 Communication from the Commission, Guidance on the Commission’s enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, [11], 

footnotes omitted. 
139 T Eilsmansberger, 'Dominance - the Lost Child? How the Effects-Based Rules Could and Should Change 

Dominance Analysis' (2006) 2 European Competition Journal, 15, 16-17. According to Eilsmansberger, the 

Court’s definition suggests that the power to exclude follows from the power to exploit. In his view, the only 

type of abuse which would support such a definition is tying, where due to the exploitation of the customer, a 

competitor is foreclosed.  
140 Ibid. 
141 Ibid, 17. 
142 Ibid, 29. 
143 EAGCP, “An Economic Approach to Article 82” (Report, 2005). 
144 A Jones and B Sufrin (n 2), 291. 
145 See Case 6-72 Europemballage Corporation and Continental Can Company Inc. v Commission of the 

European Communities [1973] ECLI:EU:C:1973:22, ECR 215. 
146  G Werden, 'Competition Policy on Exclusionary Conduct: Toward an Effects-Based Analysis,' (2006) 2 

European Competition Journal, 53. See also Motta, who argues that dominance remains a useful first filter for 

Art. 102 TFEU cases. Motta (n 137). 
147 See JP Azevedo and M Walker, “Dominance: meaning and measurement” (2002) 23 (7) European 

Competition Law Review, 363, 364. 
148 Ibid, 364. 
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avoid the problem with the estimation of power over price, Azevedo and Walker (2002) suggest 

using output limitation as an indication of market power.  

These problems translate fully to attempts to align an analysis of buyer dominance with economic 

knowledge. An analysis of monopsony power may provide an indication that a company is able to 

depress purchasing prices. Alternatively, as argued above in the discussion of the Sovion/Südfleisch 

merger decision, the ability to withhold purchases and thereby restrict output might be a more 

precise measure in certain cases. In markets where quality and innovation define the nature of 

competition, the assessment may be adapted to check for quality deterioration or slower rates of 

innovation. In sum, there are different possible measures. These measures might be suitable for the 

assessment of monopsony power, but are not necessarily sufficient for an assessment of the 

exclusionary capacity of a powerful buyer. Depending on the exclusionary strategy, the ability to 

engage in some degree of monopsonistic exploitation might not be enough to enable the buyer to 

succeed in its aims. For instance, if the strategy is expensive, the savings deriving monopsonistic 

exploitation may still not be sufficient to cover the losses incurred in exclusion.  

Exclusionary conduct varies in the means by which it is achieved. Some of it will involve sacrificing 

profits, other strategies may result in incurring a loss. Some companies have so much power over 

their suppliers that they are able to comfortably both exclude and exploit, and in other cases simply 

threatening their trading partner to cooperate in an exclusionary scheme will suffice. Depending on 

the nature of the strategy, thus, a different “level of power” may be necessary. In some instances, 

proving power over the input price or the quantity of the input available on the market will suffice. 

In other cases, the authority might have to go an extra mile and prove actual dependence of the 

entity on the buyer. Thus, the standards for showing buyer dominance would have to take into 

account the anticompetitive claims at hand. 

4.3. ESTABLISHING A DOMINANT POSITION 

The Court has held that “[i]n general a dominant position derives from a combination of several 

factors which, taken separately, are not necessarily determinative.”149 Among the relevant factors, 

the Court has considered the structure of the market, position of competitors and entry barriers. 

These factors are reflected in the Commission’s Guidance paper on Art. 102 TFEU. In the paper, the 

criteria for dominance are summarized as follows: 150 

 The market position of competitors 

 The possibilities of entry or expansion 

                                                             
149 Case C- 27/76 United Brands Company and United Brands Continentaal BV v Commission of the European 

Communities [1978] ECLI:EU:C:1978:22, [66]; Case C-250/92 Gøttrup Klim Grovvareforening and Others and 

Dansk Landbrugs Grovvareselskab AmbA (DLG) [1994] ECLI:EU:C:1994:413, [47] and Case T-30/89 Hilti AG 

v Commission of the European Communities [1991] ECLI:EU:T:1991:70, [90]. 
150 Communication from the Commission, Guidance on the Commission’s enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, [12]. 
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 The bargaining power of its customers (countervailing buyer power) 

 

In the following sub-sections these criteria will be considered from the point of view of buyer 

power. Finally, a summary of possible criteria will be discussed. 

4.3.1. MARKET SHARES 

In assessing the market position of the allegedly dominant company and its competitors, the 

estimation of market shares has usually dominated the analysis. The market share assessment 

should take into account the dynamics of the market, the stability of the company’s market position 

and the extent of product market differentiation.151  

 

Reliance on market shares is pragmatic and creates legal certainty but comes at the cost of 

imprecision. The Commission has specified a market share of 40% as the watershed below which a 

dominant position is unlikely to be found.152 However, the Commission recognizes that there might 

be cases in which companies with even lower market shares cannot be constrained by 

competitors.153   

 

Market shares can be misleading in the case of buyer power as well. Blair and Harrison, for 

instance, advise against over-reliance on market share as a threshold for determining buyer power. 

Based on the Buyer Power Index, they show that a market share as low as 25% of the relevant 

purchasing market may exert more power than a buyer with a 75% purchasing market share on 

another market.154 Their suggestion is to rely on measures (quantitative or qualitative) of elasticity 

of supply and of fringe demand in order to get an impression of the buyer’s strength.155 Such an 

analysis overlaps in principle with the “additional factors” relevant for the estimation of dominance, 

namely barriers to entry and expansion, and countervailing power. 

 

4.3.2. BARRIERS TO ENTRY, EXPANSION, AND EXIT 

The second step in the test for seller dominance is determining the possible barriers to expansion 

or entry. Even a company with high market shares will not be in a position to behave independently 

if it anticipates that new companies will enter the market or that competitors will expand their 

production. In the Guidance Paper, the Commission looks to the undertaking’s ability to “increase 

                                                             
151 Ibid, [13-15]. 
152 It should be noted that in British Airways a dominant position was found with just under 40% (39.7 %) 

market share. 
153 Communication from the Commission, Guidance on the Commission’s enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, [14]. 
154 Blair and Harrison (n 67), 59-61. 
155 RD Blair and JL Harrison, 'The Measurement of Monopsony Power’ (1992) 37(1) Antitrust Bulletin, 133, 

especially at 148-150. And also in Chapter 3 of Blair and Harrison (n 67), more specifically pages 54-58. 
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prices” (to its customers) as an indication of whether the entity is likely to be dominant.156 Then, 

the Commission proceeds to consider whether actions by other market players could likely deter 

the company from raising prices. The undertaking will be considered constrained if entry or 

expansion by competitors is “likely, timely and sufficient.”157 This means that actual or potential 

competitors realistically (not hypothetically) could make up for the restriction of output (or 

increased prices) of the company by, respectively, entering the market or expanding their 

production to the point at which they make up for the restriction by the company.158  

 

In order for actual or potential competitors to be able to discipline the powerful company, there 

should be a possibility for them to enter the market or to expand their own production, thus 

making up for the exercise of market power by the dominant firm. The Commission gives a number 

of examples of such barriers to entry or expansion:159 

 

 Legal barriers (e.g. trade restrictions, statutory advantages, regulations) 

 Economic advantages such as “economies of scale and scope, privileged access to 

essential inputs or natural resources, important technologies or an established 

distribution and sales network.”160 

 Barriers to customer switching such as network effects (but also for instance consumer 

inertia) and long-term contracts 

 Significant investments which competitors might be unable to match 

 

For the purpose of assessing buyer dominance, the analysis needs to be adapted. In the dominant 

supplier scenario, the main questions concern the ability of customer switching and the possible 

entry or expansion of supply by competitors. To translate this to the monopsony context would 

mean considering the barriers to supplier switching (barriers to exit) and barriers to entry and 

expansion by rival purchasers. Legal barriers can limit adaptive response both on the supply and 

the demand side. Economic advantages of the incumbent buyer may make it an unavoidable 

partner. These will be considered in turn below.  

There are different types of barriers to entry or expansion by competing purchasers. Examples of 

legal barriers would be for instance trade barriers, such as quotas or tariffs or regulation – 

prohibition of sales to certain categories of customers, etc. (or legal obligations that purchasers 

source from elsewhere, thus leaving them little capacity to source from the supplier). Another type 

of barrier could be related to structural such as platforms or networks which can’t easily be 

                                                             
156 Communication from the Commission, Guidance on the Commission’s enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, [16-

17].  
157 Ibid, [16]. 
158 Ibid, [16]. 
159 Ibid, [17]. 
160 Ibid, [17]. 
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compensated. Strategic barriers would include barriers erected by the dominant undertaking which 

make switching, entry or expansion by actual or potential competitors more difficult.  

For instance, long-term contracts tying suppliers to the dominant buyer or imposing penalties for 

switching could make it difficult for rival buyers to get access to the monopsonized input. If rival 

buyers themselves are locked up in long-term contracts or cannot easily adapt production to take 

advantage of the input in question – the possibility to act as a constraint on the incumbent 

diminishes. If potential buyers are locked into exclusive purchasing agreements or, for instance, 

need to meet certain quota requirements for sourcing from other suppliers, their ability to absorb 

the purchases foregone by the dominant buyer would be limited. Similarly, lack of ability to process 

additional inputs (i.e. capacity constraints) in the case of a drop in price or oversupply, would mean 

that these buyers are not viable competitors for the input. 

The next element of analysis concerns the adaptability of suppliers. Blair and Harrison (2010) refer 

to this as “barriers to exit”, namely impediments for suppliers to convert their production facilities 

to other uses and thus avoid monopsony power.161 The speed with which suppliers can convert is 

key in this respect. This concept essentially overlaps with the concept of “supply side 

substitutability” already discussed in the context of relevant market definition. Barriers to exit for 

suppliers can be used as an indication of elasticity of supply and can thus play a role in forming an 

impression about the likelihood of monopsony power. 

Finally, the incumbent buyer may be unavoidable due to special advantages which competing 

buyers cannot match. If the dominant buyer acts as a gatekeeper or choice-editor, additional 

barriers may be present. This is especially relevant in distribution markets, where purchases by 

retailer also matter in terms of exposure. A brand which invests in nation-wide advertising needs to 

achieve as wide a distribution as possible. In this case, rejection by even one of the distributors 

cannot be made up by trying to sell more through the other distributors. Presence in most of the 

distributors is crucial and volume lost through with one of the buyers is not made up by purchases 

from the others. Similarly, a medical practitioner which does not sign up with one of the “major” 

insurers runs the risk of having too few patients. This is especially the case when dealing with 

certain buyers is perceived as a signal of quality by other buyers or by end consumers.162 

To sum up, one may adapt the Commission’s list of relevant factors in the assessment of potential 

entry and expansion as follows: 

 

 Legal barriers preventing export or supply to other buyers (e.g. trade restrictions, 

statutory requirements with respect to purchase of inputs, trade regulations). These 

restrictions limit suppliers’ access to alternative sales channels. The restrictions could 

                                                             
161 Blair and Harrison (n 67), 66-67. 
162 See e.g. Walter L. Reazin v. Blue Cross and Blue Shield of Kansas, Inc., 899 F.2d 951 (1990). In this case, 

contract with a dominant insurer served as a sign of quality. Similarly, in some cases, when applying for 

tenders the supplier has to show experience in dealing with or serving large buyers.  
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be on the buyer side – as in the case of long-run contracts locking competing buyers – or 

on the supplier side – such as limitation on the ability to contract with certain buyers. 

 Gatekeeper power and network effects – relevant in cases where the sales to the final 

consumer directly depend on presence on a certain network or platform; or where 

supplying to a particular customer is important for obtaining contracts with other 

customers.  

 Economic advantages of the dominant buyer such as volume of purchases it accounts 

for.  

 In the case of distribution: popularity with end users and the presence of an established 

distribution and sales network.  

 Barriers to switching by competing or potential buyers. These could be long-term 

contracts with penalties. The need for suppliers to adapt their production methods or 

products to the requirements of these alternative buyers is also relevant. - restrictions 

to the accessing alternative sales channels (the restrictions could be on the buyer or on 

the seller side) 

 Exit barriers 

 Significant investments resulting in economies of scale which competitors on the 

purchasing market might be unable to match. 

 

Finally, a question always to consider is the underlying reason for the dominance of the buyer and 

what makes this a stable dominant position, as opposed to a temporarily superior position on the 

market. This is related the so called “temporal” factor, which should be taken into account in 

assessing market shares (i.e. has the company held such high market shares for a very long period 

of time or has it survived changes in the market). The proposition here is to take a step beyond 

establishing the stability of the dominant position to actually verifying the causal mechanisms which 

lead to this position. Such an analytical effort would likely give more reliable insight as to whether 

the company is likely to retain its strong position in the future or not. 

4.3.3. COUNTERVAILING SUPPLIER POWER 

Both the Court and the Commission have recognized the constraining power of important 

purchasers in seller power cases.  The Commission considers that a purchaser with the ability to 

constrain a supplier might owe it to “the customers’ size or their commercial significance for the 

dominant undertaking, and their ability to switch quickly to competing suppliers, to promote new 

entry or to vertically integrate, and to credibly threaten to do so.”163 The Commission further notes 

that a powerful buyer could prevent the company from raising prices.  

Just as countervailing buyer power is considered an important factor in assessing seller power, so 

should the presence of seller power be an important factor for assessing buyer power. As Chapter 2 

                                                             
163 Communication from the Commission, Guidance on the Commission’s enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, [18]. 
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has argued, negative welfare effects cannot be assumed when both buyer and supplier have 

bargaining power. This would mean the scenario in question does not concern monopsony or an 

approximation of the monopsony power. Rather, it might mean a number of different configuration 

such as oligopoly-oligopsony, or a bilateral monopoly. The welfare effects might turn out to be 

negative and the company may be nonetheless found guilty of exploitation or exclusion. However, 

more effort will have to be made to show that despite the concentrated supplier side, a buyer is still 

able to exercise power.  

So far no decision under Art. 102 TFEU has been overturned on appeal on the basis of a 

countervailing power defense. Nonetheless, this does not mean that this defense does not have an 

impact on the enforcement practice of the Commission. It serves as an additional and important 

filter to a finding of dominance and corrects for some of the pitfalls of relying solely on market 

shares. Similarly, in the case of buyer dominance claims, the countervailing supplier can serve as a 

filter to critically test monopsony claims. For instance, the Commission has noted that sometimes 

complaints about buyer power in the food supply chain are sustained by companies which are 

themselves in a position of power,164 for instance global food manufacturers with large brand 

portfolios, reputation, and popularity with consumers. A serious consideration of countervailing 

power would be a helpful factor when authorities try to distinguish claims in which the major 

concern is the splitting of the “rent” from those in which monopsonistic exploitation could be the 

case. 

4.4. ONE LAW TO RULE THEM ALL 

With respect to selling markets, economists recognize that there are a number of possible market 

structures, all involving some possibility to charge a premium price: monopolistic competition, 

oligopoly, and monopoly. When we add a second dimension – the demand side, the number of 

market structures multiplies.165 This allows us to make more refined distinctions about situations 

in which companies can charge a supra-competitive price. How entrenched, durable and intensive 

market power is varies depending on the nature of the industry, its history, and its dynamic 

prospects. 

In law, however, it is primarily Art. 102 TFEU that applies to unilateral conduct by companies in a 

position of power. The Court’s formulation of dominance has been applied to different economic  

“varieties” of market power, occurring with different levels of intensity in different markets. This 

                                                             
164 With respect to the food supply chain, according to Alexander Italianer, Director-General for Competition, 

“[…] the inverse situation also exists. The supply side can be much more concentrated than the retail side. 

This is the case for baby food, in all countries covered by the study. This also occurs in product categories like 

coffee or cereals. In fact, supply is more concentrated than retail in about half of the more than 140 national 

wholesale situations analysed in the report.” See A Italianer, “The Devil is in the Retail” (Brussels, 2 October 

2014) Speech delivered at the conference: "The economic impact of modern retail on choice and innovation in 

the EU food sector" <http://ec.europa.eu/competition/speeches/text/sp2014_04_en.pdf >. 
165 See table 3 in Chapter 2. 

http://ec.europa.eu/competition/speeches/text/sp2014_04_en.pdf
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makes it sometimes difficult to discern what the criteria for establishing dominance would be and 

which criteria will matter more depending on the case. The limited case law on buyer power means 

that the existing cases will be considered as legal authority on the matter. However, the dominance 

analysis in some cases may not be applicable to the dominance analysis in others. For this reason, 

the analysis here has focused on what the fundamental approach to buyer power should be. This 

approach should work in the relatively “uncomplicated” case of monopsony power. As to more 

sophisticated cases involving buyer power, it can serve as a starting point of analysis. 

5. CONCLUSIONS 

This chapter started out with a challenge: the perception that the competition rules are of limited 

applicability to cases involving buyer power. These perceptions are based on understandings and 

misunderstandings related to several particularly important aspects of antitrust analysis: the 

concept of an undertaking, the concept of a relevant purchasing market and the concept of buyer 

dominance. The goal of the chapter was to discuss these obstacles to assessing buyer conduct.  

Following the FENIN judgment, the perception has been that the application of competition law to 

purchasing behavior is more limited. The analysis reveals that although FENIN essentially seemed 

to exclude final consumption only, its implications are potentially more far-reaching. Future case 

law might put the presumption created in Pavlov that a weak link between the purchasing and 

selling activity suffices to the test. At present, however, FENIN can still have spill-over effects to the 

effect that goods and services supplied by public undertakings on a commercial basis can benefit 

from the advantages of unrestricted monopsony power. Such potential for spill-over occurs when 

public bodies engaged in purchasing for services provided on the basis of solidarity are also active 

in for-profit segments of downstream or adjacent markets. The potential waterbed effect for 

downstream competitors and the possible exploitation of upstream suppliers in such cases will go 

undisciplined. The full implications of FENIN are yet to be known. 

The next question in this chapter dealt with the assumption that few of the powerful buyers would 

actually fall within the scope of the EU antitrust rules, especially under the scope of Art. 102 TFEU. 

There is a perception that buyer power manifests itself at lower market thresholds. This 

understanding might explain the legislative developments with respect to buyer power in the food 

supply chain in many EU Member States. However, a properly done relevant market analysis might 

reveal that the competition rules apply in far more situations than previously thought. This 

realization has implications for assessment of certain practices engaged in by buyers under Art. 101 

TFEU. Vertical restraints concluded by buyers controlling more than 30% of the purchasing market 

fall outside the scope of exemption under the Block Exemption Regulations. Buyers with higher 

market shares can fall under the scope of Art. 102 TFEU, under which unilateral practices can be 

tested. A proper understanding of purchasing market definition could allow authorities to tackle 

concerns about buyer power in the food supply chain through the existing rules instead of adopting 

additional rules. 
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Finally, the issue of fitting the economic concept of buyer power in the legal framework for 

dominance was discussed. The main question addressed was how buyer dominance could and 

should be assessed in the context of Art. 102 TFEU analysis. No official guidance on this issue is 

available. The findings were that analysis of buyer dominance will likely suffer from the same 

problems that seller dominance suffers from – the difficulty of accommodating different types of 

power of varying intensity occurring in different settings and used for different purposes under the 

same analysis. If the analysis of market power in competition law is deemed elusive, the analysis of 

buyer power will probably not be any different. The danger with respect to buyer power is that 

given the limited case law and experience, highly specific cases will set the norm for analysis of 

buyer power.  

This can certainly be avoided. As shown, economic theory and business literature can help identify 

key factors determining buyer power. The first step, however, is realizing that more thought needs 

to be directed in adapting the methodologies of competition law assessment to cases involving 

buyer power. Then, it is up to actual enforcement to put flesh on the theory.
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CHAPTER V 

BUYER COLLUSION AND JOINT PURCHASING 
 

 

“...monopsony is far more prevalent than many have recognized. Consider the 

following examples: The owners of professional football teams agree on which 

players each team will have the exclusive right to negotiate with; the National 

Collegiate Athletic Association (NCAA) regulates both the number of athletic 

scholarships and the amount of compensation that the athletes can receive; 

financial aid officers of elite colleges and universities meet to avoid a bidding war 

for the most desirable students; tuna canneries in California allegedly fix purchase 

prices at artificially low levels; and antique dealers rig the bids in public auctions 

and then divide the spoils later. In all of these instances, the parties were exercising 

monopsony power in one way or another.”1  

 

 

1. INTRODUCTION 

 

The exercise of buyer power is mostly associated with unilateral conduct. Nonetheless, just like in 

the case of seller power, buyer power can be achieved by means of explicit and implicit cooperation 

and coordination among purchasers. We find the potential for buyer power or its exercise in 

various forms of cooperation and agreements among buyers. For instance, the buyers in a given 

industry can agree not to offer prices exceeding certain level and thus obtain the low prices that 

would only be available to a monopsonist. Coordination by buyers to split the market and only 

purchase from particular suppliers or geographical areas may create local or regional monopsonies 

in markets which could be competitive.  

This is an especially relevant concern because buyer cooperation is increasingly common. In some 

sectors, joint purchasing is explicitly stimulated by policy makers in order to encourage cost 

savings. Beyond that, the fixing of purchasing prices has been considered an interesting policy tool 

for governments eager to achieve reduction of costs. Finally, in the context of increasing interest in 

promoting standardization, further possibilities for creation and coordination among buyers arise. 

                                                             
1 R Blair and J Harrison, Monopsony in Law and Economics (1st edn, CUP 2010), 1-2. 
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Such cooperation can lead to the creation of collusive monopsony or bring about other effects 

associated with buyer power.  

Given these developments, the question arises to what extent EU competition law applies to 

cooperative arrangements among buyers, be they explicit cartels or looser forms of cooperation. 

The approach so far has been to argue that treatment of buyer power and seller power should be 

symmetric. This would imply that the strict approach toward seller cartels is mirrored in the case of 

buyer cartels, and that for practices with less-clear-cut welfare implications, an appropriate 

benchmark is chosen. The goal of this chapter is to shed light on the scope of application of the EU 

competition rules to agreements related to buyer cooperation2. Buyer cooperation falls mostly 

within the scope of Art. 101 TFEU, notwithstanding the potential for applying Art.102 TFEU to 

collective dominance situations. This chapter is primarily concerned with Art. 101 TFEU. 

From a legal perspective, the question about the state of the law is all the more interesting in the 

context of the modernization of EU competition law. There is divergence of opinion in the literature 

as to whether purchase price fixing should be treated as a restriction of competition by object or by 

effect.3 A number of scholars maintain that the case law under Art. 101 TFEU is clear that the fixing 

of purchase prices has always been a restriction by object.4 However, following the modernization, 

the question arose whether downstream harm is necessary for a finding of restriction of object. In 

light of the consumer harm requirement, purchase price fixing seemed to become a restriction by 

effect.5 In particular, the language in the Guidelines on horizontal cooperation among competitors 

issued by the Commission in 2001 seemed to point in the direction of restriction by effect.6 

Following the Court’s judgments in T-Mobile, the question regarding consumer harm is partially 

answered. However, many relevant legal questions remain open. This means there is still need for 

an assessment of the state of the law and an interpretation of the applicable rules. 

The approach taken in this chapter is to broadly distinguish between four types of buyer 

cooperation: horizontal buyer collusion, vertical buyer collusion, buyer standardization, and joint 

purchasing. This presentation of the available data (soft law, Commission decisions, and case law) is 

chosen on account of both the different anticompetitive potential, and the implications for legal 

treatment. Purely horizontal collusion by buyers is distinguished from vertical cartels, covering 

both the supply and the demand side. Whereas the former might result in monopsony power, the 

latter can result in a bilateral monopoly. The implications for a choice of benchmark in estimating 

harm from such cooperation also differ.  

                                                             
2 This chapter will only address agreements among actual or potential competitors. Vertical restraints will be 

discussed in Chapters 6 and 7. 
3 I Kokkoris, ‘Purchase Price Fixing: A Per Se Infringement?’ (2007) 28(9) European Competition Law Review, 

473; A Ezrachi, ‘Buying Alliances and Input Price Fixing: In Search of a European Enforcement Standard’ 

(2012) 8(1) Journal of Competition Law and Economics, 47.  
4 An exhaustive review of a number of competition law textbooks expressing this viewpoint is available in 

Kokkoris (n 3). 
5 Ibid. 
6 Ibid, 486. 
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Joint purchasing, by means of buying alliances or other agreements, is considered separately. 

Generally, the presumption is that such cooperation among buyers will be procompetitive. This 

presumption might be naïve when a purchasing alliance achieves a certain degree of power. 

Additional concerns such as the exclusionary potential of such arrangements also gives reasons to 

reassess the general optimistic attitude toward buyer cooperation. Finally, the issue of buyer 

standardization is briefly discussed as a type of cooperation in which coordination on the quality or 

other aspects of trade might have the same impact as collusion or as joint purchasing. The chapter 

concludes with a discussion of the legal challenges concerning buyer cooperation and offers 

suggestions about areas on which progress can already be made, and areas in which further 

research is necessary. 

2. OBJECT V EFFECT 

Article 101 TFEU has a broad scope and applies to a variety of contracts commonly concluded by 

companies. In particular, Article 101 (1) TFEU provides:  

 

“1. The following shall be prohibited as incompatible with the internal market: all agreements 

between undertakings, decisions by associations of undertakings and concerted practices 

which may affect trade between Member States and which have as their object or effect the 

prevention, restriction or distortion of competition within the internal market, and in 

particular those which: 

(a) directly or indirectly fix purchase or selling prices or any other trading conditions; 

(b) limit or control production, markets, technical development, or investment; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage; 

(e) make the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, have no 

connection with the subject of such contracts.” 

The scope of Article 101 (1) is thus rather broad and the majority of contracts can be found to fall within its 

scope. On its face, Article 101 TFEU does not seem to make a difference between agreements 

restraining sellers or buyers. Art101 (1)(a) prohibits firms to “directly or indirectly fix purchase or 

selling prices or any other trading conditions” and Art. 101(1)(c) prohibits such agreements that 

“share markets or sources of supply”.  Article 101 covers agreements among actual or potential 

competitors as well as vertical agreements (e.g. between companies operating at a different level of 

the supply chain).7   

 

                                                             
7 Case 56-65 Société Technique Minière (L.T.M.) v Maschinenbau Ulm GmbH (M.B.U.) [1966] 

ECLI:EU:C:1966:38. 
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For the purposes of EU competition law analysis, there is the important distinction between 

restrictions of competition by object and restrictions of competition by effect. The Court has held 

that with respect to restrictions of competition, an authority (or private plaintiff) need not prove 

both object and effect. If an object can be shown, there is no need for inquiry into the 

anticompetitive effects. Furthermore, there is an implication for the applicability of exemption 

under Art. 101 (3) TFEU. Notwithstanding the possibility that restrictions of competition by object 

can also benefit from exemption,8 in general the expectation that it will be satisfied is low. 

Restrictions of competition by effect, on the other hand, place a higher burden of proof on the 

plaintiff by requiring inquiry into the economic effects. For such agreements, the possibility for 

exemption under Art. 101 (3) TFEU is expected to play an important part of the analysis. The object 

versus effect distinction also matters for the possibility of agreements to benefit from the so called 

de minimis exception under Art. 101 TFEU. In particular, certain restrictions by object (the hardcore 

restrictions) do not benefit from the de minimis exception under Art. 101 TFEU.9 As will be shown, 

although the Court has held certain buyer agreements to be restrictions by object, those were not 

included among the hardcore restraints listed in the De Minimis Notice.  

 

Based on the Treaty text, we might conclude that purchase price fixing, allocating sources of supply 

by buyers, and output limitations are restrictions of competition. Such an interpretation is 

supported by a reading of the 2014 Guidance on restrictions by object, issued by the Commission 

which the aim to summarize the available case law on object restrictions in the aftermath of the 

Expedia judgment. According to this Communication, the following agreements are to be considered 

restrictions of competition by object: 

“Restrictions whereby competitors agree to fix prices of products which they sell or buy are, as 

a matter of principle, restrictions by object. It is not necessary that the agreement expressly or 

directly fixes the selling or purchasing price: it is sufficient if the parties agree on certain 

parameters of the price composition, such as the amount of rebates given to customers.”10 

The treatment of pricing agreements by rival buyers thus seems to be symmetric with the 

treatment of the analogous agreements by suppliers. Yet, the statement in the Guidelines does not 

answer all questions. Various forms of cooperation among rival purchasers can affect prices (and 

competition). The question is what the implications of the legal developments affect these various 

forms of cooperation?  

                                                             
8 Case C-439/09 Pierre Fabre Dermo-Cosmétique SAS v Président de l’Autorité de la concurrence and Ministre de 

l’Économie, de l’Industrie et de l’Emploi [2011] ECLI:EU:C:2011:649 [49, 59]. 
9 Restrictions by object include the so-called “hardcore restrictions”. Those are the restrictions listed in the 

various block-exemption regulations. See Commission Staff Working Document, “Guidance on restrictions of 

competition "by object" for the purpose of defining which agreements may benefit from the De Minimis 

Notice” (Brussels, 25.6.2014) SWD (2014) 198 final, 3.  
10 Ibid, 6.  
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The situation is obviously unclear when we consider the divergences within the case law and 

between the case law and the soft law. The Court has suggested in the Gottrup Klim judgment that 

buyer cooperation is to be by assessed as a restriction of competition by effect.11 This has been 

interpreted in the literature as giving rise to uncertainty as to which kinds of buyer cooperation will 

fall in the object category and which in the effects category.12 The Guidelines of horizontal 

cooperation among rivals also view purchasing alliances as a restriction by effect. They also 

prioritize a proof of consumer harm. The Court in T-Mobile, on the other hand, held that 

information exchanges by rival purchasers are restrictions by object and no consumer harm needs 

to be proven.  

One question is what the implication of T-Mobile would be for the benchmark chosen in the effects 

analysis of a buying alliance or other types of cooperative agreement among rival purchasers, such 

as a standardization agreement. Another question is about the implications of the ongoing legal 

developments concerning the distinction between “object v effect” in the context of Art. 101 TFEU 

for the assessment of purchasing cooperation found to be restrictive in one sense or the other. The 

following sections will discuss the case law and decisional practice of the Commission, and, as 

appropriate, the available soft law from the Commission in light of these questions and legal 

developments. 

3. HORIZONTAL BUYER COLLUSION 

Purchasers, just like sellers, may find it profitable to collude on input prices. From a welfare 

perspective, collusion among buyers can lead to the same outcomes which occur under monopsony: 

a deadweight loss and a transfer of surplus from producers to the buyers.13 In this sense, the 

economic impact of a buyer cartel is identical to the impact of a seller’s cartel. In the case of 

collusive monopsony, too few inputs are purchased, or, respectively, their quality is reduced.14 In 

terms of outcome for consumers, the popular perception that a buyer cartel would result in lower 

prices is thus wrong. Fewer purchases made means also less output on the downstream market and 

thus higher prices for consumers.  

In the case of un-organized, atomistic suppliers where prices may vary, well-organized buyers are 

in a good position to agree on prices and volumes or exchange information and coordinate. 

According to Blair and Harrison (2010), buyer cartels are facilitated by the following structural 

conditions: a low number of buyers, homogenous product and inelastic supply; in the context of 

bidding, sealed bids are another facilitating factor.15  When there are but a few buyers, 

                                                             
11 Case C-250/92 Gøttrup Klim Grovvareforening and Others and Dansk Landbrugs Grovvareselskab AmbA 

(DLG) [1994] ECLI:EU:C:1994:413. 
12 See Ezrachi (n 3); Kokkoris (n 3). 
13 Blair and Harrison (n 1) 48-49. The transfer of surplus (distributional effect) is discussed in ibid, 43-45. 
14 Ibid, 49. 
15 Ibid, 49-50. 
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coordination, decision-making, and monitoring are easier. Product homogeneity also facilitates 

decision-making within the cartel since there is only one price to be fixed. Inelastic supply makes 

collusion much more profitable since even a small reduction in purchases will lead to big savings. 

To this we might add that barriers to entering the purchasing market are also important factors to 

consider when evaluating the likelihood of a stable buyer cartel.   

Forming a stable cartel, whether among buyers or among sellers, is not necessarily easy.16 There 

are two major types of threats to the successful operation of a stable cartel: cheating (internal) and 

entry (external). Cheating by cartel members is one of the major problems for cartelists to resolve. 

Whereas a monopsonist unilaterally decides to cut down purchases for the benefit of lower prices, a 

cartel has to spread the reduction of purchases among its members. Some members would, of 

course, find it nice to enjoy the lower costs without suffering a reduction in purchases and thus be 

tempted to secretly purchase some more inputs. The colluding firms thus need to resolve a number 

of issues related to decision-making, implementation, and monitoring. Beyond agreeing on the 

price, they need to coordinate on the other dimensions of transacting with the sellers in order to 

make sure and capture the monopsony profits, but also to prevent cheating. Implementing the 

agreement requires deciding on how to apportion the reduction of purchases among members. 

Arrangements for monitoring and establishing a credible system of punishment are also necessary 

to deter cheating.17  Furthermore, there is always the threat of entry. The low prices of the input 

may easily attract other buyers who would then bid up the price above the monopsony. Entry is not 

necessarily easy since it might require building special facilities and entering a certain downstream 

line of business. 18  Given the difficulties in sustaining a full-fledged cartel agreement, some 

purchasers might opt for partial coordination and more incomplete agreements.  Softer forms of 

collusion such as exchanges of information, especially when they are coordinated by third parties 

such as consultancies, might be a lower-cost way to achieve some of the benefits of collusion. 

3.1. INPUT PRICE FIXING 

The prohibition on buyer cartels dates back to the very early history of the European Community. 

In a number of decisions, the Commission found agreements by buyers to fix input prices, split 

purchasing markets, allocate suppliers, and in general not to compete on the purchasing market, to 

be restrictions of competition by object.19  

In the early years of the European Coal and Steel Community (ECSC), national purchasing cartels in 

these sectors had to be dismantled.20 However, a group of undertakings joined forces and set up a 

number of agreements fixing purchasing prices, establishing quotas, delivery prices (price + 

                                                             
16 The discussion in this paragraph is based on ibid, 50-53. 
17 Ibid, 50-51. 
18 Ibid, 52.  
19 The following discussion is based on the decisions identified by Kokkoris (n 3) 480-482. 
20 See Publikatieblad van de E.G.K.S. van 9. 6. 1953, blz. 138. (Official Journal of the European Coal and Steel 

Community of 9.6. 1953, p. 138). 
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transport costs) and minimum conditions in their purchasing agreements.21 In its German Scrap 

Iron Market decision,22 the Commission declared these agreements incompatible with the 

competition provisions of the ECSC. In its first annual report on competition policy, the Commission 

declared that the practices were clearly prohibited:  

“The Commission also adopted a decision imposing fines as regards agreements and concerted 

practices on the German scrap iron market which were clearly prohibited by Article 65 (1) of 

the ECSC Treaty. These agreements and practices hindered or distorted normal competition in 

the Common Market, in so far as sources of supply of the raw materials were concerned, by 

instituting among enterprises of the iron and steel industry a system of buying quotas which 

brought about a limitation of demand which would have reduced prices. They also fixed 

uniform maximum prices in order to eliminate competition of any kind among the parties 

concerned with regard to the supply of scrap.”23 

Another early decision concerning purchase price fixing by buyers was Belgian agreement on 

industrial timber.24 In this case, a Belgian trade association of users of industrial timber had made 

extensive agreements related to the purchasing behavior of its parties. In particular, 

“Under the agreements the parties undertook not to buy timber at prices above the maxima set 

by the association each year for each production area, to refrain from granting fidelity rebates, 

to compile a list of suppliers, to exchange the information needed for preparing harmonized 

buying programmes and to use a standard form of contract for their purchases.”  

The association included “virtually all Belgium's board manufacturers”. The producers affected by 

the scheme were those in Belgium, but also those in bordering Member States where timber was 

produced. The Commission expressed concern about the fact that the scheme would affect not only 

the purchasing behavior of the members of the association but also their commercial policy 

downstream. 

Another early decision prohibiting the fixing of input prices by competing purchasers was Zinc 

Producer Group.25 The case involved a complex scheme set up by companies active in the 

production of zinc metal. It should be noted that a number of the companies in the scheme were 

vertically integrated and thus involved in mining and smelting as well in the final processing of zinc; 

                                                             
21 See Art. 1 of Decision No. 70/118/ECSC of 21 January 1970 relating to agreements and concerted practices 

on the German scrap market [1970] OJ L 29/35. 
22 Decision No. 70/118/ECSC of 21 January 1970 relating to agreements and concerted practices on the 

German scrap market OJ L 29/35. 
23 European Commission, First Report on Competition Policy [1971] 

<http://ec.europa.eu/competition/publications/annual_report/ar_1971_en.pdf>, 30-31. 
24 The description of the case is based on the summary found in European Commission, Fifth Report on 

Competition Policy [1975] <http://ec.europa.eu/competition/publications/annual_report/ar_1975_en.pdf >,  

38. 
25 Commission Decision IV/30350 of 6 August 1984 Zinc Producer Group reported in OJ L 220/27, 17.8.1984. 

http://ec.europa.eu/competition/publications/annual_report/ar_1971_en.pdf
http://ec.europa.eu/competition/publications/annual_report/ar_1975_en.pdf
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however, most of the supplies of zinc concentrate came from mines situated abroad.26 The scheme 

aimed to manipulate the prices paid to mines supplying zinc concentrate (the input for the 

production of zinc) and the final product prices as well. Specifically with respect to purchasing, the 

Commission held that: 

“The agreement of a producer price by Billition, MG, PAG, Penarroya, RTZ and UM restricted 

their freedom to negotiate their purchase prices for zinc concentrates with zinc mining 

companies and to set their selling prices for zinc metal to zinc metal purchasers to their own 

best commercial advantage. This agreement had the object and effect of restricting price 

competition within the European Community. For the purpose of establishing such a restriction 

of competition it makes no difference whether the relevant producer price was always actually 

applied in contracts with mining companies (less the treatment charge) and metal purchasers 

or whether discounts were sometimes granted. The decisive point is that the agreed producer 

price was always used as a basis for the actual prices stipulated in purchase and supply 

contracts for zinc concentrates and metal respectively. The agreement of a producer price was 

thus a constant, at least indirect influence on the firms' pricing behaviour.”27 

In addition to coordinating the purchase prices, the zinc producers cooperated with respect to their 

own production activities. In fact, much of the actions they undertook aimed to stabilize the market 

and improve an industry which was “in a depressed state”28. One of the targets of the cartelists was 

the London Metal Exchange price which formed the basis of supply contracts with mines. Through 

intervention buying and selling, the cartelists were able to stabilize the price. In addition to 

cooperation on the producer price and manipulation of the metal exchange, the companies 

committed to a variety of restraints including reductions of investment and output, supply 

withholding bans on resale (by their own customers) and sharing of markets.29 The coordination of 

purchasing prices was part of a much larger scheme, having impact both upstream and 

downstream. In light of such comprehensive anti-competitive agreements, the Commission found 

that no exemption under Art. 101(3) TFEU was possible: 

“In the present case it is found that the fixing of the producer price, the collusion over price 

changes, the collective action to influence the zinc price quotation on the LME, the production 

and investment controls and the market sharing and export restrictions were primarily 

intended to reduce competition between those involved and to partition off national markets in 

the Community. Under such circumstances no exemption for the totality of the agreements and 

practices could have been granted even if they had been notified.”30 

These cases as well as other decisions by the Commission involving purchase price fixing (which 

will be discussed in the next section) send a clear signal that input price fixing would be found 

                                                             
26 Ibid, [9]. 
27 Ibid, [66]. 
28 Ibid, [13]. 
29 Ibid, [66-82]. 
30 Ibid, [87]. 
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contrary to Art. 101(1) TFEU as a restriction by object. These Commission decisions, however, are 

rather old and were not reviewed by the Courts. It is therefore worth wondering if the approach to 

input price fixing might have changed. An opportunity to test the symmetry of price-fixing by 

buyers and price fixing by sellers before the Court arose in AOK31. 

3.1.1. AOK 

The AOK case concerned the fixing of reimbursement rates for medicines in Germany. Pursuant to 

German regulation, sickness funds were to decide jointly on the price caps for certain medicines. 

The challenge was launched by several pharmaceutical companies.32 The case reached the Court of 

Justice by way of the preliminary ruling procedure. Among the questions asked was the 

compatibility of the agreement on the prices with the EU antitrust provisions – Arts. 101 and 102 

TFEU.  

The Court stopped short of answering the important questions raised by the national courts 

because it found that the sickness funds did not classify as undertakings for the purpose of the EU 

competition rules.33 However, the Opinion of AG Jacobs addresses the questions asked and can 

therefore be instructive for the purposes of this research. In particular, the Advocate General made 

a number of observations as to the need for symmetric treatment of buyer and of seller restrictions, 

the potential for upstream harm, and the reasonableness of using buyer power as a tool for 

achieving lower prices. Since these issues are at the center of this paper, AG’s opinion will be 

discussed in more detail below.  

3.1.1.1. SYMMETRIC TREATMENT 

According to the Advocate General’s opinion buyer and seller cartels are to be treated 

symmetrically. They both represent a restriction by object. His opinion referred directly to the 

wording of the Treaty. 

“I am likewise persuaded that an agreement or decision on the part of buyers to fix the 

purchase price on a given market must be understood to have as its object to restrict 

competition, without the need, at that stage of the analysis, for any investigation of its 

competitive effects.  Purchasing cartels are expressly identified in Article 81(1)(a) as falling 

within the mischief of Article 81. The special attention which they receive can be understood in 

the light of their potential to suppress the price of purchased products to below the competitive 

                                                             
31 Joined Cases C-264/01, C-306/01, C-345/01 and C-355/01 AOK Bundesverband and others v Ichtyol-

Gesselschaft and others (AOK) [2004] ECLI:EU:C:2004:150.  
32 Ichtyol is a company manufacturing products used in dermatology and for the treatment of arthrosis and 

arthritis. It supplies 90% of the German market for products containing the active substance ammonium 

bituminosulphonate. Mundifarma produces and sells analgesics with morphine. Gödecke GmbH manufactures 

products containing the active ingredient Diltiazem-HC 12 (a range of products) and Intersan manufactures 

products containing the active ingredient “ginkgo-biloba dry extract”. 
33 AOK, [65-66].  
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level, with negative consequences for the supply side of the relevant market.  In my view, 

therefore, they should be subject to the same strict control applied by Community competition 

law to supply cartels.”34 

Finally, AG Jacobs spoke directly about the possibility of harm to suppliers, thus suggesting that 

upstream (producer) harm is equally important. We should note that the Opinion dates to 2004, at 

the time when the modernization had already been launched and numerous statements regarding 

the primacy of consumer welfare were made.  

3.1.1.2. JUSTIFICATIONS FOR INPUT PRICE FIXING 

The Opinion of AG Jacobs in AOK is important for another reason: it examined arguments that input 

price fixing by buyers should be justified in markets where the supply side is uncompetitive. Thus, 

he addressed the question if buyer cartels should be tolerated for the purpose of compensating for 

the lack of seller-side competition.  

The provision enabling the joint setting of prices by sickness funds were specifically introduced by 

the German legislature for the purpose of lowering healthcare costs.  Pursuant to the provision 

introduced, the Federal Committee of Doctors and Sickness Funds (“an independent body 

composed of doctors’ representatives and representatives of the sickness funds in the statutory 

health insurance scheme”) was to determine the medicinal products whose price will be capped. 

These were subsequently to be approved by the Federal Ministry of Health.35 Once the lists of 

medicines were approved, then the fund associations would decide on uniform maximum coverage 

for these products. These amounts were based on the lowest pharmacy sale prices.36 The amounts 

professed to ensure “an adequate and appropriate supply that is economically viable and of good 

quality. They were supposed to be set using all the economic margins available to the medicinal-

product manufacturers, give rise to effective price competition and thus allow the most inexpensive 

supply possibilities.”37 The effect of the measure was such that 7% of the medicines subject to the 

fixed maximum coverage levels had prices exceeding the levels set by the sickness funds.38  

The system was set-up in order to compensate for the rising costs of the German statutory health 

insurance. 39 The problem was that the costs were rising faster than the incomes which were used 

as benchmarks for calculating contributions. There were many reasons for the increase in prices. 

Insufficient competition among health-care providers was deemed to be one for the reasons. Other 

causes included lack of awareness among the insured about the true cost of treatment and 

medicines, and the inability of sickness funds to steer patients toward lower cost options.  

                                                             
34 AOK, Opinion of AG Jacobs, ECLI:EU:C:2003:304, [70-71]. 
35 AOK, [14]. 
36 AOK, [15]. 
37 AOK, [15]. 
38 AOK, [24]. 
39 This paragraph is based on AOK, [3]. 
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AG Jacobs disagreed with the argument that the fixing of low purchasing prices should be tolerated 

as a means of compensating for the lack of effective competition on the price of medicines. He noted 

that by means of fixing prices the German government could overcome the high prices prevailing in 

the industry, but the fixing of purchasing prices in itself would not introduce effective competition 

among suppliers. Essentially, the AG cautioned, doing so intervenes with the mechanism of price 

formation by means of free interplay of supply and demand. 40  The following quote sums up the 

AG’s position: 

 “Nor am I convinced by the appellants’ argument that no anti-competitive effect can be shown 

given that prior to the introduction of fixed amounts, structural distortions prevented price 

competition on the market for medicinal products in Germany.  Even assuming the existence of 

such structural distortions, the setting of fixed amounts does not remove those distortions by 

introducing price competition.  Instead, it introduces another type of anti-competitive effect 

not previously seen on the German market for medicinal products, by coordinating a large part 

of demand on that market.”41 

AG Jacobs offers compelling arguments why the introduction of a second competitive distortion in 

the form buyer power – in this case, a buyer cartel – is hardly a desirable solution to the problem of 

high prices. The argument here is that AG Jacobs’ arguments are sensible in view of how harmful 

monopsony power, and in particular, monopsony power achieved by means of collusion, can be. If 

the problem is lack of competition at the supplier level, the more effective solution might be to 

stimulate competition at that level rather than to introduce additional distortions. If the costs are 

driven up by moral hazard – namely due to people overconsuming or consuming more expensive 

products knowing they would not have to pay more – then perhaps the problem should be 

addressed by incentivizing consumers to purchase economically and to the extent of their needs.  

The Opinion of AG Jacobs suggests another important reason besides welfare effects why cartels are 

undesirable. In addition to the negative welfare effects which they bring, they distort the price-

setting mechanism. Rapidly increasing costs of healthcare are surely problematic from the 

perspective of cash-strapped purchasers, but they also reflect something else – namely, the 

increased value of healthcare to society. If demand for healthcare is high, then the regulators would 

probably do better to increase the opportunities and incentives for market entry and innovation on 

the supplier side, rather than distort the market by limiting these incentives and, possibly, also 

limiting output. 

3.2. EXCHANGES OF INFORMATION BY COMPETING PURCHASERS 

A full-fledged agreement on prices and volumes to be purchased may be difficult to coordinate. 

Nonetheless, competing purchasers may still find it beneficial to exchange information about the 

prices of inputs. Markets for non-unionized labor or the services of independent professionals have 

                                                             
40 AOK, Opinion of AG Jacobs, [60]. 
41 Ibid, [70-71]. 
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witnessed anticompetitive exchanges of information among buyers with the goal was to suppress 

the prices (or wages) paid.42 In Todd v Exxon Corp., employers exchanged details about the 

compensation packages of their employees through a consulting company.43 Industrial association 

meetings can also provide the platform for sharing details about input prices, as was the case in the 

T-Mobile case discussed below.  

Information exchange is part of collusive behavior. However, it could also be undertaken by rivals 

for legitimate purposes.44 In the aftermath of T-Mobile, the Commission’s approach is that if the 

information exchange involves a concerted practice, it will be considered as a restriction of 

competition by object. Otherwise, it will be evaluated by reference to its economic effect.45 

3.2.1. T-MOBILE 

The T-Mobile case46 concerned an agreement between the Dutch mobile telecommunications 

operators to fix the remuneration rates for dealers of postpaid subscriptions. The Dutch 

competition authority47 adopted a decision finding an infringement of Article 6 of the Dutch 

competition law48 and also of Article 101(1) TFEU.  Upon appeal before the District Court in 

Rotterdam, the decision was annulled. Both the competition authority and the other parties 

appealed the decision before the Administrative Court for Trade and Industry. In the course of 

appeal, a reference for a preliminary ruling to the Court of Justice of the European Union was made.  

 

3.2.1.1. NO NEED FOR CONSUMER HARM 

One of the key questions for the referring court concerned the requirement for end user harm. The 

Dutch court noted that the agreement under dispute was not meant to harm final consumers. 

Furthermore, it seemed to have had no effect on final consumers. Secondly, the Court was uncertain 

                                                             
42 See T Catan, “FTC Investigates Oil Firms Over Hiring, Wages” (26 April 2010) The Wall Street Journal. The 

article notes that in the 1990s the FTC had pursued cases related to price-fixing of salaries of runway models 

by fashion show organizers and clothing designer companies. 
43 Todd v. Exxon Corp., 275 F.3d 191 (2d Cir. 2001).  
44 This is recognized by the Commission in Commission Notice, Guidelines on the applicability of article 101 of 

the Treaty on the Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 

11/1, [57]. Such justifications for exchange of information among competitors include, for instance, 

improving efficiencies, reducing costs, and solving information asymmetry problems. 
45 Guidelines on horizontal cooperation [2011] (n 44) [72-74].  
46 Case 08/08 T-Mobile Netherlands BV and Others v Raad van bestuur van de Nederlandse 

Mededingingsautoriteit [2009] ECLI:EU:C:2009:343. 
47 Currently Autoriteit Consument en Markt (ACM). 
48 Art. 6Mw in the Dutch competition law is the equivalent of Art. 101(1) TFEU. 
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if such a practice could be characterized as a restriction of competition by object or whether an 

assessment of anticompetitive effect was necessary.49  

 

The Court held that: 

 

 “[…], as to whether a concerted practice may be regarded as having an anti-competitive object 

even though there is no direct connection between that practice and consumer prices, it is not 

possible on the basis of the wording of Article 81(1) EC to conclude that only concerted 

practices which have a direct effect on the prices paid by end users are prohibited.”50 

 

The Court’s judgment confirmed that Art. 101 (1) TFEU “is designed to protect not only the 

immediate interests of individual competitors or consumers but also to protect the structure of the 

market and thus competition as such.”51 By stressing the importance of preserving competition as 

such and rejecting the need for direct consumer harm, the Court confirmed the possibility that 

inflicting upstream harm without impact on end-users could be considered a restriction of 

competition.  Also with respect to a finding of restriction by object, the Court concluded that “there 

does not need to be a direct link between that practice and consumer prices”. 52 This was also the 

position of the Commission in this case with respect to holding the fixing of purchasing prices to be 

a restriction of competition by object.53 Finally, it is worth noting that the Court rejected arguments 

that the remunerations for dealers would have in any case declined as a result of the working of the 

market.54 The judgment emphasized the free working of market forces. The implication is that even 

with respect to purchasing activities, operators are obliged to determine independently their 

conduct on the market. 

 

The Court of Justice in T-Mobile confirmed the reasoning of AG Jacobs in AOK with respect to the 

symmetric treatment for the fixing of selling or purchasing prices. The Court made reference to the 

wording of Article 101(1) which explicitly prohibits the direct or indirect fixing of “purchase or 

selling prices or any other trading conditions”55 thus reminding that conduct implicating 

                                                             
49 The Court addressed two additional questions, namely 1)if the presumption of causal connection between 

meeting and market conduct could be made if there was only a single meeting and 2) if the national court in 

applying the rules on evidence could rely on national rules on evidence of a causal connection or had to 

employ this presumption even when the national rules are no less favorable than community rules. These 

questions, however, are not related to the substance of this paper, so they are not discussed further.  
50 T-Mobile Netherlands (n 46) [36]. 
51 Ibid, [38]. 
52 Ibid, [39]. 
53 In particular, the Commission had stressed that concerting on purchasing prices is a practice pursuing anti-

competitive object. See Case C-08/08 T-Mobile Netherlands BV and Others v Raad van bestuur van de 

Nederlandse Mededingingsautoriteit [2009] Opinion of AG Kokott ECLI:EU:C:2009:110, [63]. 
54 T-Mobile Netherlands (n 46) [40]. 
55 Ibid, [37]. 
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purchasing prices is a restriction of competition. The judgment thus sends strong signals about 1) 

the symmetric treatment of collusive buyer arrangements with collusive seller arrangements; 2) 

the extension of the strict “by object” category of softer forms of buyer collusion; and 3) the 

rejection of the need to prove consumer harm. 

 

3.2.1.2. TWO INTERPRETATIONS 

The judgment in T-Mobile has attracted much criticism because it failed to uphold the consumer 

welfare standard, and also because it was perceived as signaling a return to the form-based 

approach, and thus a distancing from the effects based approach.56 Of course, one way to read the 

factual situation in T-Mobile is to view it as an agreement which, though harming the welfare of 

distributors, improves consumer welfare by means of lower downstream prices.57 In light of the 

economic theory discussed in Chapter 2, this is not necessarily the likely outcome. A uniform 

lowering of prices might have led to lower short-term prices, but might have also led to lower 

supply – either in the sense of less distributors or in the sense of lower quality services. Even if a 

price decrease was to be realized, then again, we are not sure this price decrease would have been 

passed on to the final consumers.  

 

Another way to view the scheme in T-Mobile is as an agreement which under the guise of 

coordinating input costs meant to fix output prices. In a rather transparent market subject to 

regulation, the dealers’ remunerations likely remained the only variable element in the cost 

structure that competitors had no information about. Thus, what might have mattered for the 

operators in this case was not so much the lowering of costs, but the coordination in a way that a 

coordination on the downstream prices can be achieved. The possibility of using input price fixing 

as a way to control costs and coordinate downstream prices is a frequent concern with respect to 

buyer collusion. Thus, even under a consumer welfare standard, a strict approach to buyer 

collusion would be warranted. 

3.3. “NO POACHING” AGREEMENTS 

A “no poaching agreement” is in essence a form of non-compete agreement. The buyers agree not to 

make competing offers to each other’s suppliers, thus restricting the trading opportunities available 

                                                             
56 See B Baarsma, “Moeilijke marktwerking en meedogenloze mededinging: Een welvaartseconomisch 

perspectief” (Inaugural Lecture, University of Amsterdam, 12 February 2010) 

<http://dare.uva.nl/document/338510 >,  22.  
57 According to Baarsma: “Wat volgde is een juridisch-formalistische overwegiing, namelijk of het juridisch 

gezien nu wel of niet geoorloofd is om van een doelbeperking te spreken als wer geen directe link bestaat 

tussen het overleg van de operators en de consumentenprijs, maar alleen tussen het overleg en de 

dealervergoeding. De mogelijke voordelen of nadelen voor eindafnemers krijgen geen plek in deze 

overweging. Toch zou het kunnen zijn dat, als lagere provisies aan dealers worden betaald, de prijs voor de 

consument daalt. Deze zaak laat zien dat het denken in checklists een afweging op grond van 

consumentenwelvaart in de weg kan staan.” Baarsma (n 56) 22. 

http://dare.uva.nl/document/338510
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to suppliers. No poaching agreements can create buyer power especially where on the given market 

there are hardly any other available purchasers. Even where it does not create monopsony power, a 

no poaching agreement distorts prices. It deprives suppliers from the opportunity to enjoy the 

higher prices that the market would be willing to pay for their products or services under 

conditions of competition. Just like collusive schemes, such an agreement distorts the price-setting 

mechanism and thus sends fake signals to players in the market.   

Judging by their presence in the press, no poaching agreements seem frequent, especially when it 

comes to highly specialized and sought-after labor. Thus, IT experts, fashion models, top athletes 

and researchers have recently been victims of no poaching agreements concluded by competing 

purchasers. 58 Agreements among top Silicon Valley companies not to poach each other’s IT 

employees, for instance, have brought much embarrassment to the industry. The following excerpt 

from an article gives a good overview of the types of situations in which no-poaching agreements 

have been used in the US.  

 “In June of this year, Dr. Danielle Seaman, an assistant professor of radiology at Duke 

University School of Medicine, filed an antitrust class action against Duke University and Duke 

University Health System, citing an alleged agreement with the University of North Carolina 

and the North Carolina Health System to forego hiring certain of each other’s medical facility 

faculty and staff. According to the complaint, Dr. Seaman was told that there was an 

agreement between UNC and Duke that “lateral moves of faculty between Duke and UNC were 

not permitted.” The two universities had apparently entered into the agreement after they 

went through an expensive bidding war some years earlier over UNC’s bone marrow transplant 

team. 

 

Also this past summer, former Kansas City Royals scout Jordan Wyckoff filed a class action suit 

claiming that Major League Baseball and its constituent clubs have unlawfully agreed not to 

negotiate with or hire away any scout currently under contract with another franchise, unless 

that team has expressly granted the scout permission to talk with other clubs, which is typically 

not granted. 

 

According to Wyckoff, by restricting the mobility of employees, MLB teams have artificially 

depressed the market for their services and suppressed wages accordingly. For example, 

Wyckoff says that a number of MLB scouts currently make less than the minimum wage and 

are not paid overtime, even when working more than 40 hours in a given week. 

                                                             
58 D Antalics, “Federal Court Allows Silicon Valley Employee “Poaching” Suit to Proceed” (31 May 2012) Weil 

Antitrust/Competition Perspectives < http://antitrust.weil.com/articles/federal-court-allows-silicon-

poaching-suit-to-proceed/>. The class-action suit is currently being settled. In re: High-Tech Employee 

Antitrust Litigation (18 April 2012, United States District Court, Northern District of California, San Jose 

Division). 

http://antitrust.weil.com/articles/federal-court-allows-silicon-poaching-suit-to-proceed/
http://antitrust.weil.com/articles/federal-court-allows-silicon-poaching-suit-to-proceed/
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“Non-poaching” agreements are not the only source of potential risk for H.R. professionals to 

worry about. In some situations, sharing HR information, such as salary information of 

employees, can be an issue as well. 

 

The consequences of information sharing among employers is at the heart of a series of class 

actions alleging that hospitals/healthcare systems in different parts of the United States have 

conspired to suppress wages paid to nurses. Specifically, the plaintiffs alleged that major 

hospitals/healthcare systems in Memphis, San Antonio, Albany, Chicago, Detroit and Arizona 

had either (i) reached express agreements on what their nurses would be paid, or (ii) in the 

alternative, had used the confidential wage information they exchanged to set compensation at 

levels below what the nurses might have earned otherwise.”59 

Agreements to restrict competition can vary in their intensity. No poaching is essentially a softer 

form of allocating suppliers, in this case – laborers or service suppliers – since there is no explicit 

prohibition on hiring the worker if the worker would apply for the job independently. Only active 

efforts to lure the worker would spoil the agreement. Yet, such agreements can be much more 

categorical and effectively prohibit the opportunity for workers or service-suppliers to move 

between jobs or earn to their full potential. 

In the EU, agreements between purchasers limiting the possibilities of workers have been discussed 

especially in the context of athletes; however, this was done under the free movement of persons 

provisions.60 Still, agreements by buyers to fix the compensation of certain independent service 

providers, for instance free-lance actors, have been investigated by competition authorities.61 With 

the growth of free-lancing and independent service providers, such agreements are likely to 

become more visible in the EU as well.  

3.4. BID-RIGGING BY BUYERS 

In the case of bid-rigging, buyers agree not to bid against each other when a good is on sale. 

Depending on the type of auction, bidding may concern bidding for variable quantities or bidding 

                                                             
59 See M Katz, “Competition Law Considerations for HR Professionals” (21 September 2015) Kluwer 

Competition Law Blog < http://kluwercompetitionlawblog.com/2015/09/21/competition-law-

considerations-for-hr-professionals/ >. 
60 See e.g. Case C-415/93 Union Royale Belge des Sociétés de Football Association ASBL v Jean-Marc Bosman 

[1995] ECLI:EU:C:1995:463. 
61 Decision No E/04/002 (Case COM/14/03) Agreements between Irish Actors’ Equity SIPTU and the 

Institute of Advertising Practitioners in Ireland concerning the terms and conditions under which advertising 

agencies will hire actors.  
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on the price (for a limited quantity). However, manipulating the price can be damaging for the 

pricing mechanism. A recent example of bid-rigging is the Dutch house foreclosure cartel.62  

This case concerned foreclosure auctions for houses.63 The houses had to be sold relatively quickly 

since the owners owed money to the bank; the proceeds from the sale of the house were meant to 

cover their debts. The professional buyers active at these auctions made an arrangement about 

their bidding behavior with the goal of obtaining the auctioned property for the lowest possible 

price. Following the auction, the house was re-sold to the most interested trader and the surplus 

generated from the transaction was split evenly among the members of the cartel. These 

arrangements lasted at least from 2000 to 2009. The Dutch competition authority found the 

agreements to constitute a restriction of competition and imposed fines on 77 dealers.64 

3.5. BOYCOTTS 

The term boycott broadly refers to a collective refusal to deal, whether this refers to refusal to 

supply or refusal to purchase. Boycotts and cartels organized with dealer participation are 

prohibited under Art. 101 TFEU. However, the case law under Art. 101 TFEU mostly concerns 

boycotts organized by competing sellers, not by buyers. Boycotts are considered a restriction of 

competition by object under EU competition law.65 This has been affirmed by the Court in Case C-

68/12 Protimonopolný úrad Slovenskej republiky v Slovenská sporiteľňa a.s. (CJEU, 2013),66 Case 

IV/35.691 Pre-insulated pipes67 and Case 39510 Ordre national des pharmaciens en France68. 

                                                             
62 De Rechtspraak, ‘Uitspraken in beroepen in zaak 'Executieveilingen’ (07.04.2016) 

<https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Rechtbanken/Rechtbank-

Rotterdam/Nieuws/Paginas/Uitspraken-in-beroepen-in-zaak-Executieveilingen.aspx >. 
63 The paragraph is based on Nieuwsbericht, ‘Woningbezitters bij huizenveiling jarenlang gedupeerd door 

kartel’ (15 December 2011) < https://www.acm.nl/nl/publicaties/publicatie/6616/Woningbezitters-bij-

huizenveiling-jarenlang-gedupeerd-door-kartel/ > and Nieuwsbericht, ‘NMa verdenkt handelaren 

huizenveilingen van kartelafspraken’ (28 April 2011) 

<https://www.acm.nl/nl/publicaties/publicatie/10751/NMa-verdenkt-handelaren-huizenveilingen-van-

kartelafspraken/>.  
64 ACM (Besluit), ‘Besluiten op bezwaar executieveilingen’ (15 October 2015) 

<https://www.acm.nl/nl/publicaties/publicatie/14808/Besluiten-op-bezwaar-executieveilingen/> 
65 Commission Staff Working Document, “Guidance on restrictions of competition "by object" for the purpose 

of defining which agreements may benefit from the De Minimis Notice” (Brussels, 25.6.2014) SWD (2014) 

198 final, 11. 
66 Case C-68/12 Protimonopolný úrad Slovenskej republiky v Slovenská sporiteľňa a.s. [2013] 

ECLI:EU:C:2013:71, 14-21 . The Court ruled that a decision by several Slovenian banks to stop supplying 

certain services to a company supplying other services which were in competition with the banks’ business 

was a restriction of competition by object regardless of the fact that the company in question lacked the 

necessary licence to operate in that market.  
67 I Breit, “The ‘Pre-insulated pipes’ judgment: the European Court of Justice confirms the legality of the 

Commission’s Guidelines on fines” [2005] (3) Competition Policy Newsletter, 78-79. 

https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Rechtbanken/Rechtbank-Rotterdam/Nieuws/Paginas/Uitspraken-in-beroepen-in-zaak-Executieveilingen.aspx
https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Rechtbanken/Rechtbank-Rotterdam/Nieuws/Paginas/Uitspraken-in-beroepen-in-zaak-Executieveilingen.aspx
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Already in 1974 in the Papiers peints de Belgique decision, the Commission held that “[t]he 

collective boycott is traditionally considered one of the most serious infringements of the rules of 

competition, since it is aimed at eliminating a troublesome competitor.”69  It should be stressed that 

the boycott in this case concerned a refusal to supply a discounting customer, not refusal to 

purchase. We have no knowledge of a case involving a collective refusal to purchase. 

3.6. BUYER COLLUSION: DOUBLE TROUBLE 

Buyer cartels are damaging to the economy in a number of ways. Firstly, cartels which achieve 

some monopsony power can be used to lower quantity purchased, thereby harming producer 

surplus and creating a deadweight loss. Consumers are thus harmed, even if the effects of the 

upstream harm may be imperfectly captured by a test focused on downstream price effects. When 

the buyers are powerful as sellers downstream, the damage to consumers is aggravated. 

Yet, not all schemes involving rival buyers will achieve monopsony power or will be able to exercise 

it. The question is: should authorities worry about such “softer” agreements? We argue that there 

are important reasons why authorities should remain vigilant in the case of buyer cartels when 

those fall short of monopsony power. Even if they are not likely to result in limitation of purchases, 

buyer cartels do increase the potential for collusion on output prices. And beyond downstream 

effects, even when they do not result in monopsony power, buyer cartels can be considered harmful 

from a competition point of view because they distort the pricing mechanism.  

Prices convey signals about the desirability of goods and services; these signals inform decisions by 

market actors – e.g. to invest in a certain sector, to enter a certain market, or even to take out a 

mortgage. Artificially depressing prices means that the signals are distorted and market actors are 

misinformed about the value that society places on certain goods and services. Fixing the 

purchasing prices of medicinal products too low sends a signal to investors that society does not 

find the product valuable enough. Relaxing the application of the antitrust rules to buyer cartels 

also sends a sign that a government (or its designated purchasers) may act opportunistically. 

Investors make decisions about financing the development of future medications based on the level 

of profits that can be expected. Along the same lines, buyer agreements such as no-poaching also 

restrict the possibility of highly specialized workers to reap the benefits of their investment in 

unique skills; they also restrict workers’ professional opportunities. In the short term, the collusion 

may or may not have direct consequences for output. However, in the long-run these signals would 

                                                                                                                                                                                                    
68 In this case, the Commission issued a decision against the national association in charge of setting the rules 

for the professional behavior of pharmacists. The associations’ actions intended to stunt growth in 

laboratories, prevent price-cutting and development of larger laboratories enjoying economies of scale and 

able to invest in modern technology, increased quality and speed of service. See Décision de la Commission 

Affaire 39510 – ONP du 8 decembre 2010 C(2010) 8952 final. European Commission Press Release 

“Antitrust: the Commission rules against the Ordre national des pharmaciens for restrictions on competition 

in the French clinical analysis market” (8 December 2010) IP/10/1683. 
69 See Commission Decision Case IV/426 - Papiers peints de Belgique of 23 July 1974 OJ L 237/10. 
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be heeded by new entrants and by the market. The fact that preservation of the free pricing 

mechanism is important in and of itself is a good reason to keep a strict approach to buyer 

collusion.  

Buyer cartels are likely to affect suppliers which are not in a position of power themselves. This 

additional consideration is another reason to reconsider the requirement of consumer harm in the 

case of buyer collusion. In many cases, it is often not clear whether the consumer really deserves to 

be protected more than the seller. The case concerning bid-rigging of houses under foreclosure in 

the Netherlands is a good example of a situation in which requiring consumer harm would be a 

perversion. Surely, the argument could be made that houses bought cheaper by the dealers could be 

re-sold for less to new purchasers of houses. Yet, the gain – if this gain were ever to materialize – 

would be directly at the expense of the troubled home-owners under pressure to sell their house to 

cover debts. A third and related reason is that the prospect of pass-on to consumers is highly 

uncertain. In the market for houses, prices are set “in the open market”. This makes it far more 

likely for the cartelists to follow the market price and pocket the surplus withdrawn from the 

homeowners and the banks without any pass-on. 

We do not hear about buyer collusion cases at the EU level very often. However, even in recent 

years such cartels have been prosecuted by national competition authorities. For instance, the 

Bulgarian competition authority fined dairies in Bulgaria for fixing purchase prices and other 

trading terms and the decision was upheld on appeal. 70  Also in Lithuania, the milk processors were 

fined by the authority for the fixing of the raw milk prices, although the case was sent back to the 

authority on appeal and subsequently modified. 71 A similar cartel was also uncovered in Greece.72 

                                                             
70 See Комисия за Защита на Конкуренцията (Bulgarian Competition Authority), Решение № 650 София, 

24.07.2008 г. (Commission for the Protection of Competition, Decision N 650 of 24.07.2008). The decision 

was upheld on appeal by the Supreme Administrative Court of Bulgaria in 2010. This is reflected in the news: 

Investor.bg, “Млекопреработватели: ВАС отхвърли без мотиви възраженията ни за картела” (Milk 

processors: The High Administrative Court rejected without motives our objections to the cartel) (5 January 

2010) <http://www.investor.bg/bylgariia/5/a/mlekoprerabotvateli-vas-othvyrli-bez-motivi-vyzrajeniiata-

ni-za-kartela,92117/ >; Darik News, “ВАС потвърди решение на КЗК за картел между 

млекопреработватели” (The High Administrative Court affirmed a decision of the Competition for the 

Protection of Competition against a cartel among milk processors) (5 January 2010) 

<http://dariknews.bg/view_article.php?article_id=459391>. 
71 See Lithuanian Competition Council, Decision no. 2s-3 AB Kelmės pieninė, UAB Kelmės pieno centras, UAB 

Marijampolės pieno konservai, UAB Modest, AB Pieno žvaigždės, AB Rokiškio sūris, AB Vilkyškių pieninė (28 

February 2008). See Lithuanian Competition Council, Annual Report (2008), p. 18. The authority fined milk 

purchasers (processors) and the association of milk producers for infringing the competition rules. The 

decision was originally upheld on appeal, but was subsequently reappealed before the Supreme 

Administrative Court of Lithuania. See also OECD, Annual Report on Competition Policy Developments in 

Lithuania (DAF/COMP(2009)13, 2013), 5. Following a ruling by the Supreme Admin Court to reassess the 

decision and do further investigations, the Lithuanian competition council still found an exchange of 

information on purchasing prices: Lithuanian Competition Council. See 

<http://kt.gov.lt/index.php?show=nut_view&nut_id=1268 >  

http://www.investor.bg/bylgariia/5/a/mlekoprerabotvateli-vas-othvyrli-bez-motivi-vyzrajeniiata-ni-za-kartela,92117/
http://www.investor.bg/bylgariia/5/a/mlekoprerabotvateli-vas-othvyrli-bez-motivi-vyzrajeniiata-ni-za-kartela,92117/
http://kt.gov.lt/index.php?show=nut_view&nut_id=1268
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In Finland, a cartel among purchasers related to timber was recently prosecuted.73 Buyer cartels do 

occur in reality and given the case law and decision experience of the Commission, there is no 

reason not to treat them symmetrically with seller cartels. 

Where more attention is needed is with respect to “softer” forms of cooperation. Once it is clear that 

explicit collusion is prohibited, cartelists might turn to looser forms of cooperation, such as 

information exchanges and non-compete agreements. T-Mobile held that exchanges of information 

by buyers regarding compensation to dealers would be considered a restriction by object. The strict 

approach to information exchange among competitors was upheld in Dole74. Nonetheless, recently, 

our understanding of category of restriction of competition by object has been under the debate. In 

its judgment in Groupement des Cartes Bancaires,75 the Court held that some knowledge about the 

likely anticompetitive effect of a practice was necessary before it can be considered a restriction by 

object. Following that judgement, the question of how to distinguish restrictions by object from 

restrictions by effect under Art. 101 TFEU continues to be relevant. More clarification to guide both 

authorities and market players on the assessment of information exchange among buyers will then 

also be needed. 

4. VERTICAL COLLUSION 

Vertical collusion refers to collusive agreements between members of the supply side and members 

of the demand side. These agreements can be especially damaging for competition. On the one 

hand, just like a vertical merger, they might solve the double marginalization problem. On the other 

hand, such agreements are likely to serve the interests of the parties concluding them, usually to the 

overall detriment of the rest of society. The Commission and the Court have held that purchase 

price fixing in the context of such agreements is to be considered a restriction of competition by 

object. There is no special attention paid to upstream or downstream harm. In general, the 

assumption is that the price fixing activity is contrary to competition. 

4.1. COMMISSION DECISION PABST & RICHARZ/BNIA (1976) 

One of the earliest decisions involving cooperation by buyers and sellers within an industry is the 

Pabst & Richarz/BNIA Commission decision dating back to 1976. The case concerned a decision 

                                                                                                                                                                                                    
72 See European Competition Network (ECN), ECN Activities in the Food Sector: Report on Competition Law 

Enforcement and Market Monitoring Activities by European Competition Authorities in the Food Sector 

(2012), 53. 
73 Finnish Competition and Consumer Authority, “Price-fixing and price recommendations” (Website) < 

http://www.kkv.fi/en/facts-and-advice/competition-affairs/competition-restraints/cartels-and-other-

horizontal-agreements/price-fixing-and-price-recommendations/ 
74 Case C-286/13 P Dole Food Company et al. v. Commission [2015] ECLI:EU:C:2015:184. 
75 Case C-67/13 P Groupement des Cartes Bancaires [2014] ECLI:EU:C:2014:2204. 

http://www.kkv.fi/en/facts-and-advice/competition-affairs/competition-restraints/cartels-and-other-horizontal-agreements/price-fixing-and-price-recommendations/
http://www.kkv.fi/en/facts-and-advice/competition-affairs/competition-restraints/cartels-and-other-horizontal-agreements/price-fixing-and-price-recommendations/
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adopted by BNIA (Bureau national interprofessionnel de l’Armagnac),76 the inter-trade association 

including Armagnac producers, cooperatives as well as wholesalers, distillers and brokers.77 The 

bottling of Armagnac was done by distributors. When faced with problems of controlling the quality 

of exported products, BNIA decided to stop the sales in bulk of a certain quality grade of Armagnac 

to foreign distributors. The problem was that bulk Armagnac which was bottled by foreign 

distributors claimed to be of a higher grade than it actually was. Following BNIA’s decision, only 

Armagnac bottled in France (by BNIA distributors) could be exported, but not the bulk product.78 

The Commission found that BNIA had infringed Art. 101(1) by limiting supply and raising prices, 

and therefore had engaged in a restriction by object. It is worth noting that the restrictions of 

exports were advantageous to the French distributors (the buyers of Armagnac within BNIA), as 

that meant they could expand their sales of bottled Armagnac and faced less competition for the 

purchase of the bulk product.  

It is not clear in what way exactly the agreement was in the sellers’ interest. It could be that the 

producers benefitted from the restriction of exports of certain quality grades. Alternatively, the 

restriction was a concession offered by the suppliers to the bottlers in exchange for a higher price, 

or another preferential term. In any case, it could be supposed that the inter-professional society 

operated like a bilateral monopoly in which the monopolist and monopsonist achieve a mutually 

beneficial agreement and split the rents. It could be supposed that the higher prices achieved by 

limiting output were also to the benefit of the producers, namely that suppliers and distributors 

split the rents of the anti-competitive conduct. The decision itself does not address the question of 

upstream harm and treats BNIA as a single entity, without distinguishing between the purchasing 

or the selling side.  

4.2. AROW/BNIC (1982)79 AND BNIC V. CLAIR (1985)80 

BNIC was an association created by ministerial decree in order to make rules about the “acquisition, 

distribution, distillation, marketing, stocking and sale of wines and spirits produced in the Cognac 

region of France.”81 Just like BNIA, BNIC represented the two sides (also called “families”) of the 

cognac industry – on the one hand, the wine growers and on the other hand, the dealers. BNIC also 

accommodated a third group representing “various ancillary activities”. The two families within 

BNIC agreed on the minimum purchase prices for wines and a minimum selling price for cognac. 

The agreements were subsequently made binding by virtue of an Order of the Minister for 

Agriculture.  The reason for the adoption of the agreements was the imbalance between demand 

                                                             
76 National intertrade institute for Armagnac. 
77 Pabst & Richarz/BNIA (Case IV/28.980) Commission Decision Number [1976] OJ L 231/24, [3]. 
78 The bulk product is usually bottled by the distributor. 
79 AROW/BNIC (Case IV/29.883) Commission Decision 82/896/EEC [1982] OJ L 379/1. 
80 Case 123/83 Bureau national interprofessionnel du cognac and Guy Clair [1985] ECLI:EU:C:1985:33 

(hereinafter: BNIC v. Clair). 
81 Case 123/83 Bureau national interprofessionnel du cognac and Guy Clair [1984] ECLI:EU:C:1984:300 

Opinion of AG Sir Gordon Slynn, [393]. 
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and supply – namely, following the oil crisis of the 1970s and the increasing competition from other 

spirits on export markets, French cognac producers accumulated excess stocks. To combat a 

possible dilution of quality which might result from price competition, BNIC agreed on minimum 

purchasing prices (to guarantee a minimum income for the wine growers) and minimum selling 

prices of cognac. BNIC enforced these rules with regularity as the temptation for individual traders 

to sell cognac at lower prices was great.82 

The Commission investigation was prompted by a complaint from AROW (Association of Retailer-

Owned Wholesalers in Foodstuffs). AROW was a non-profit association operating for the purpose of 

providing “central organization for purchasing associations […] which act at wholesale level on 

behalf of self-employed food retailers or their associations.”83 The Commission decision focuses 

exclusively on BNIA’s efforts in securing a minimum selling price for cognac.  

BNIA’s provisions on minimum purchasing prices to growers were also challenged in the context of 

court proceedings against Guy Clair, a trader who cheated on the agreement by concluding 

contracts with producers at prices below those fixed by BNIC. The latter brought proceedings 

against the non-complying dealer and in defense, he claimed that the BNIC agreement was 

incompatible with Art. 101 (1) TFEU. A reference was sent to the Court of Justice as to whether 

BNIC was to be regarded as an association of undertakings and as to whether the fixing of minimum 

purchase prices for the spirits could be considered a concerted practice and could be capable of 

affecting interstate trade.84 

In its defense, BNIC claimed that the fixing of purchase prices was necessary to prevent the collapse 

of the trade. BNIC observed that “to allow prices to depend on supply and demand would lead to a 

collapse which wine-growers could not withstand and that the fall in the value of stocks would 

mean that wine-growers would no longer be able to meet their financial commitments with their 

banks.”85 

In its submission to the Court of Justice in the course of the case (in which it intervened as an 

observer), the Commission explicitly stated that the fixing of purchasing prices was a restrictive 

practice as it distorted competition among producers and among purchasers, and finally had 

repercussions on the selling market for the final product (due to the fact that the price of the 

affected product formed the majority of the costs for the final product).86 The Court affirmed that 

the fixing of a minimum price by BNIC to be a restriction of competition by object and that this 

                                                             
82 See AROW/BNIC (Case IV/29.883) Commission Decision 82/896/EEC [1982] OJ L 379/1 paras 38-49 or 

pages L 379/9-379/10. The Commission’s investigations revealed that a number of traders were unhappy 

with the minimum prices imposed as it meant that they could not sell their stocks and had to lose market 

share.  
83 AROW/BNIC (Case IV/29.883), para. 6 at OJ L 379/2. 
84 BNIC v. Clair, ECR 00406 and para. [27] of the judgment. 
85 Ibid, ECR 00408. 
86 Ibid, ECR 00417. 
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restriction was capable of affecting trade between Member States.87 Finally, the Court rejected the 

arguments related to the need to resort to market distortions in order to aid the struggling 

producers.88 

4.3. FRANCE COOP DE BÉTAIL89 

Another case in which the fixing of minimum purchase prices arose was France coop de bétail. It 

concerned an agreement among farmers’ professional organizations and slaughterhouses’ 

organizations, in which the minimum purchase prices of cattle for slaughter were fixed and an 

import ban on beef from other Member States was imposed. Unlike the previous cases, however, 

this case does not involve government-mandated90 or even voluntary cooperation between 

purchasers and suppliers. Rather, the agreement was forced upon the slaughterhouses. French 

cattle farmers had engaged in violent protests, blockades, stopping of trucks and forcing meat 

inspections to verify the origin of the meat, and destruction of meat of foreign origin. They 

blockaded slaughterhouses, thus inflicting serious financial damage to these companies. As a result 

of the violent measures taken by the farmers, the associations of slaughterhouses were compelled 

to enter into an agreement with four producers’ organizations. The agreement had two major 

prongs: 1) to fix minimum purchase prices for various categories of beef (price-fixing)91 and 2) to 

prevent slaughterhouses from buying foreign beef (import ban). The agreement was mediated by 

and entered into with the blessing of the French Minister of Agriculture at the time who feared the 

disturbance of public order and violence that the farmers’ protests were leading to.  

According to the Commission, this decision was “the first [decision by the Commission] to penalize 

an agreement concluded entirely between federations and which relates to a basic agricultural 

product and involves two links in the production chain”.92 The Commission’s view was that the 

                                                             
87 Ibid, [22] and [29-30]. 
88 Ibid, [15] and ECR 00422. 
89 The infringement in question was first established in Commission Decision 2003/600/EC - Case 

COMP/C.38.279/F3 French beef [2003] OJ L 209/12 and then confirmed by the General Court and the ECJ, 

respectively, in the following judgments: Joined cases T-217/03 and T-245/03 Fédération nationale de la 

coopération bétail et viande (FNCBV) and Fédération nationale des syndicats d'exploitants agricoles (FNSEA) 

and Others v Commission of the European Communities [2006] ECLI:EU:T:2006:391; Joined cases C-101/07 P 

and C-110/07 P Coop de France bétail et viande and Fédération nationale des syndicats d’exploitants agricoles 

(FNSEA) and Others v Commission of the European Communities [2008] ECLI:EU:C:2008:741. 
90 In fact, the government issued recommendations, but no regulations were put in place. 
91 The Commission estimates that those prices were 10-15% higher than the intervention prices. 
92 See Commission Decision 2003/600/EC - Case COMP/C.38.279/F3 French beef [2003] OJ L 209/12, [181]. 

It should be noted that the agreements entered into by BNIA and by BNIC concerned Armagnac and cognac, 

respectively, which are not considered primary agricultural products, but industrial products. The white 

wines for which the minimum purchasing prices agreed on by BNIC applied were considered a primary 

agricultural product; however, the Commission decision had not addressed the setting of minimum 

purchasing prices in its decision. The fixing of minimum purchasing prices was contested in court. 
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agreement was restrictive within the meaning of Art. 101(1) with the fixing of minimum purchasing 

prices in breach of Art. 101(1)(a) and the import ban – in breach of Art. 101(1) (b) and (c). The 

agreement was considered a restriction by object and likely also by effect. 93  The test under Art. 

101(3) was not satisfied because there was no improve the production or distribution of goods and 

because it did not benefit consumers.94  

The Courts agreed with the Commission’s analysis. On appeal, the appellants contested the 

Commission’s finding of an anti-competitive restriction without taking into account the effects of 

the practice.95 The ECJ dismissed their arguments. In particular, the Court noted that the agreement 

entered into by the federations was “limiting the margin for commercial negotiation between 

farmers and slaughterhouses and by distorting the setting of prices in the markets in question.”96 

The ECJ then affirmed that the agreement was to be seen as a restriction of competition by object.97 

4.4. THE SPANISH RAW TOBACCO CARTEL98 

In this case the Commission fined Spanish raw tobacco processors and producer organizations 

under Art. 101 (1). The Commission distinguished two infringements: an infringement by the 

processors (buyer cartel) and an infringement by producer organizations (seller cartel). However, 

due to the influence of Spanish legislation, the producer organizations got away with symbolic fines 

of 1000 euros each. The processors, however, received much heftier fines (in the range of millions).   

The first infringement concerned agreements among Spanish processors of raw tobacco and an 

exporting company99 on the maximum prices for each quality grade of raw tobacco and on each 

processor’s share of the quantity to be bought (agreements were made also on the total quantity to 

be bought).100 However, in the first two years of the infringement (1996 and 1997), the parties did 

not comply with the agreement as evidenced by the continuing rise of tobacco prices.101 To improve 

                                                             
93 See Commission Decision 2003/600/EC - Case COMP/C.38.279/F3 French beef [2003] OJ L 209/12, [127]. 

The Commission also noted that the volume of imports of beef into France also fell but refrained from 

establishing a causal connection between the agreement and this development. 
94 Commission Decision 2003/600/EC - Case COMP/C.38.279/F3 French beef [2003] OJ L 209/12, [130]. 
95 C-101/07 P and C-110/07 P Coop de France bétail et viande and Fédération nationale des syndicats 

d’exploitants agricoles (FNSEA) and Others v Commission of the European Communities [2008] 

ECLI:EU:C:2008:741, [40]. 
96 Ibid, [83]. 
97 Ibid, [87]. 
98 Raw Tobacco Spain (Case COMP/C.38.238/B.2) Commission Decision 2007/236/EC [2004] OJ L 102/14. 
99 The company in question is Deltafina. Deltafina is the sister company of one of the Spanish processors 

(Taes) – they are both owned by the same corporation. Deltafina was active in Italy and its areas of activity 

included the  processing raw tobacco and marketing of processed raw tobacco. Deltafina purchased 95 % of 

the tobacco processed by Taes and therefore had its own interest in helping coordinate the agreements 

among the Spanish purchasers in order to secure a lower price. 
100 Raw Tobacco Spain, [278-280] 
101 Ibid, [281-284]. 
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on their agreement, the parties decided on a framework agreement which they started 

implementing in 1998. The framework agreement provided for exchange of information, transfer of 

tobacco purchases and compensation. The framework agreement was complied with until 2001.102 

The second infringement was the one by the producers and consisted in the producers’ agreements 

on price brackets per quality grade for each variety of raw tobacco and other conditions.  In 1996, 

the producers engaged in concerted action in order to persuade the processors to buy on the terms 

agreed by them. The negotiations between producers and processors, however, failed in 1997 and 

1998. In 1999, the producers successfully negotiated prices and terms with the processors at 

meetings of their inter-professional organization (COSETA) and at meetings convened by and 

taking place at the Ministry of Agriculture.103 The standard contracts agreed on at those meetings 

were approved by the Agriculture Ministry and published in the Official Gazette.104 Negotiations 

failed in 2000 and in 2001 and no standard contracts were approved by the Ministry in those 

years.105 

The Commission considered both infringements to be restrictions of competition by object. 

However, it took note of the legal uncertainty generated by the Spanish legal framework, so it 

decided to impose only a symbolic fine of 1000 euros on the producers. The reason for the more 

lenient approach taken toward the producers was the fact that although national law did not 

require agreements on prices between producers and processors, it did mention that standard 

contracts should include a provision on guaranteed minimum price for the producer without 

requiring actual figures. The standard contracts approved by the Ministry between 1995 and 1998 

included price clauses which were left blank.106 However, in 1999 the Ministry approved actual 

price schedules attached to the standard contracts which led the Commission to conclude that “the 

Ministry did at least encourage the parties to press ahead with their joint negotiations on those 

schedules.”107   

Although both the agreement on the purchasing and on the selling side were found to be 

anticompetitive, the Commission noted that the producer’s agreements were meant to guarantee a 

minimum price and thereby minimum revenue for producers.  The minimum price agreed on by the 

producers was not going to eliminate competition as the price could still increase above the 

minimum price. According to the Commission, “The processors’ cartel, on the other hand, aimed 

precisely at avoiding a situation whereby negotiation at delivery could push prices beyond the level 

that processors had agreed between themselves.”108  

                                                             
102 Ibid, [279]. 
103 Ibid, [291-292]. 
104 Ibid, [325]. 
105 Ibid, [292-294]. 
106 Ibid, [426]. 
107 Ibid, [427]. 
108 Ibid, [302]. 
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Importantly, the Commission rejected the argument that the processors’ cartel would simply 

neutralize the sellers’ agreements on minimum prices. The rejection of these arguments is justified. 

We should note that in this case, the infringements did not involve genuine countervailing. Rather, 

they more closely resembled a bilateral monopoly – a collusive monopoly on the selling side and a 

collusive monopsony on the buying side.  

4.5. THE ITALIAN RAW TOBACCO CARTEL109 

In the Italian tobacco cartel case the Commission investigated and fined Italian raw tobacco 

processors for colluding among themselves, and subsequently, with a producer organization over 

the purchase prices of raw tobacco. The Commission decision distinguished three separate 

infringements linked to the cartel. The first infringement concerned a complex arrangement which 

lasted at least since 1995 and until 2002. During that time, the processors set common (average or 

maximum) purchase prices and other trading conditions, allocated suppliers and quantities, 

exchanged information about their purchasing activities (e.g. exchange of invoices and weekly 

meetings between purchasing managers), determined quantities and prices also for surplus 

production, including deciding to jointly limit their purchases of surplus production, and engaged in 

joint boycotts against certain low-grade suppliers.110 On several occasions, the processors also 

coordinated their bids and agreed on maximum bids for public auctions.111  Meetings were held 

regularly and involved not just the chairmen of the companies but also the purchasing managers.112 

The second and third infringements lasted from 1999 to 2001 and both concerned the negotiation 

of prices for the purpose of concluding interprofessional agreements between processors and 

producers. The second infringement concerned the joint fixing of contract prices by the Italian 

tobacco processors association (APTI) which includes the processors involved in the first 

infringement. The prices would subsequently be negotiated with the Italian tobacco producers’ 

organization (UNITAB). UNITAB members, on the other hand, jointly negotiated and fixed selling 

prices for the purpose of negotiating with APTI.113 The negotiations for these agreements were 

influenced by the Italian law applicable at the time which allowed for the possibility of concluding 

interprofessional agreements stipulating minimum prices in the tobacco sector. However, the 

agreement went beyond what was required by the law. It should also be noted that the first 

infringement continued parallel to second, because the parties to it continued their coordination 

“beyond the scope of the Interpforessional Agreements, by agreeing, in particular, maximum prices 

and target increases for producers and third packers.”114  

                                                             
109 Raw Tobacco Italy (Case COMP/C.38.281/B.2) Commission Decision 2006/901/EC [2005] OJ L 353/45. 
110 Ibid, [243-251]. 
111 Ibid, [240] and [252]. 
112 Ibid, [242] 
113 Ibid, [237-239]. 
114 Ibid, [244]. The Commission notes that the coordination also intended to condition the conduct of the 

processors’ association. 
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In its decision the Commission considered the impact of the cartel both on the downstream and on 

the upstream markets. In terms of downstream effects, it noted that raw tobacco is a significant 

component of the final product of the processors and that its purchase price is hence “a 

fundamental aspect of the competitive conduct of any undertaking operating in a processing 

business”.115 It also noted that the conduct was liable to distort competition in the upstream 

market. The Commission noted that the processors’ fixing of purchasing quotas, for instance 

“limited and controlled the suppliers’ production and the production of their competitors.”116 It also 

noted the impact of the cartel for the profitability of producers:  

“Although the price paid by the processors only forms 20% of the growers income [sic], its 

marginal effect on the profitability of the growers’ activity is significant, in respect of both in-

quota and (even more so) in respect of surplus tobacco. An appreciable decrease in prices paid 

by processors could therefore result in a significant decrease in profitability and, in turn, in an 

incentive for producers to produce less tobacco.”117 

With regard to the fixing of selling and purchasing prices for the purpose of concluding 

interprofessional agreements, the Commission characterized these as restrictions by object as they 

intended “to shelter processors and producers of raw tobacco in Italy from full exposure to market 

forces. By eliminating the autonomy of strategic decision-making and competitive conduct, they 

prevent such undertakings from competing on the merits and enhancing their position on the 

market vis-à-vis the less efficient firms. The result could be reduced pressure to control costs, to 

improve quality and to innovate, thereby limiting productive and dynamic efficiencies.”118 

Finally, just as it had noted in the Spanish Raw Tobacco decision, the Commission noted that the 

price fixing by APTI and UNITAB ran contrary to the objectives of the goals of the reform agenda for 

the Common market organization in tobacco. The reform intended to “stimulate the production of 

better quality raw tobacco which could receive higher prices, making the cultivation of tobacco less 

dependent on Community premia in the medium-long term. Price competition was therefore 

essential in order to achieve the goals of the reform. In 1998, by linking the variable part of the 

premium to the commercial prices obtained, the CMO further strengthened the role of price 

competition in the sector.”119  

Given these objectives, the Commission judged that the determination of common prices by the 

parties was “completely at odds with the objectives pursued by the reform as it had the effect of 

reducing the scope of one of its essential instrument [sic], namely price competition.”120 To 

summarize, in both decisions, the Commission stressed the importance of price competition, 

recognized the danger that the buying cartel could decrease the incentives for quality 

                                                             
115 Ibid, [280] 
116 Ibid, [281]. 
117 Ibid, [282]. 
118 Ibid, [285]. 
119 Ibid, [309]. 
120 Ibid, [310]. 
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improvements, output expansion and innovation on the upstream market and rejected claims that a 

buyer cartel could neutralize a seller cartel. Unfortunately, the Commission did not engage in an 

effects analysis (such is not required by law) in these cases so there is no guidance on how buyer 

power can be analyzed by analogy in other buyer cartel cases, or in cases where the buyer 

cooperation takes a form more sophisticated than naked price-fixing. 

4.6. HARM TO COMPETITION 

The cases discussed above involved input purchase price fixing, but in fact they were a lot more 

than that. The schemes at issue tended to cover both the demand and the supply side of a whole 

sector in a given country. Such agreements have the potential to inflict serious damage in terms of 

welfare by shrinking supply and jointly maximizing profit at the expense of downstream 

consumers. Additionally, they distort the pricing mechanism by suggesting inflated prices. Beyond 

these considerations, such agreements can have an important impact from the perspective of the 

EU internal market. It should be noted that they were organized at the national level, thus not 

necessarily covering the entire relevant selling markets, which could be broader than a single 

country. Such agreements can result in barriers to entry for distributors from other Member States; 

alternatively, they could be used to limit the imports of competing goods. In a recent case, the court 

has affirmed that an agreement between an association of car repair shops and insurance 

companies is to be considered restriction of competition by object.121 We would argue that in light 

of the likely effects on welfare and cross-border trade, this strict approach to joint setting of prices 

and trading terms is justified.   

5. JOINT PURCHASING 

Buyer cartels (vertical or horizontal) are widely recognized as egregious practices. In 

contradistinction, joint purchasing is widely viewed as a positive phenomenon. Buying alliances 

and other forms of buyer cooperation are much encouraged these days. For instance, the formation 

of buying alliances in the healthcare sector is seen as a solution to the problem of rising healthcare 

costs.122 In the US, so called “group purchasing organizations” (GPOs) in the healthcare sector enjoy 

                                                             
121 Case C-32/11 Allianz Hungária Biztosító Zrt. and Others v Gazdasági Versenyhivatal [2013] ECR 

ECLI:EU:C:2013:160. 
122 US Department of Justice (DOJ) and US Federal Trade Commission (FTC), Improving Healthcare: A Dose of 

Competition (Report, 2004) <http://www.ftc.gov/sites/default/files/documents/reports/improving-health-

care-dose-competition-report-federal-trade-commission-and-department-justice/040723healthcarerpt.pdf> 

; R Blair and C Durrance, ‘Group Purchasing Organizations, Monopsony, and Antitrust Policy’ (2014) 35 MDE 

Managerial and Decision Economics, 433; J Jacobson and G Dorman, ‘Joint Purchasing, Monopsony and 

Antitrust’ (1991) 36(1) The Antitrust Bulletin, 1; F Miller, ‘Health Insurance Purchasing Alliances: Monopsony 

Threat or Procompetitive Rx for Health Sector Ills?’ (1994) 79 (6) Cornell Law Review, 1546; Miller provides 

extensive coverage of the different policy initiatives envisioning the creation of offsetting buyer power.  
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a safe harbor under the antitrust.123 Joint bargaining has also been suggested as a possible solution 

to the patent hold-up problem in the context of standard-setting.124 Consumers are also encouraged 

to purchase jointly and can form such alliances.  

Joint purchasing is mostly associated with efficiencies and empowerment. It is widely known that 

purchasing in bulk often results in better prices. It leads to lower transaction costs. In some 

circumstances, transportation and warehousing costs can be split as well. Beyond these efficiencies 

related to volume, joint purchasing means increased bargaining power. These advantages of joint 

purchasing can enable small market operators to source inputs at prices comparable to those 

achieved by larger companies. Thus, it can help them preserve market share while remaining 

independent and allow them to offer advantages to their consumers. 

At the same time, joint purchasing sounds very much like a buyer cartel. Customers come together 

to negotiate lower prices. In fact, both scenarios involve buyer cooperation. In theory, the difference 

is clear: cartels achieve low prices by means of withholding demand or splitting markets. Alliances 

achieve low costs by means of bargaining for volumes and savings on account of efficiencies. In 

practice, however, the two scenarios are difficult to distinguish. As noted by Peter Carstensen 

(2010):  

“The central problems in characterization are that form and function are not congruent, and 

buyers have no incentive to differentiate the basis on which they obtain lower input prices. 

Hence, a group that is functionally a buying group can appear to be little more than a cartel 

while it is equally possible to dress up a cartel to look like a buying group.”125 

Thus, while in theory, the distinctions might be clear, in practice the lines are blurred. Jacobson and 

Dorman, for instance, point out that: 

                                                             
123 Department of Justice (DOJ) and Federal Trade Commission (FTC), Statements of Antitrust Enforcement 

Policy in Health Care Statement 7 on Joint Purchasing Arrangements Among Health Care Providers (August, 

1996). However, it should be noted that it does not prevent the filing of charges. 
124 R Skitol, ‘Concerted Buying Power: Its Potential for Addressing the Patent Holdup Problem in Standard 

Setting’ (2004-2005) 72 (2) Antitrust Law JournalI, 727. Skitol argues that even though there is some risk for 

anticompetitive effects, this possibly negative effect is outweighed by the benefits of imporved decision-

making and avoiding ex-post patent hold-up. Ibid, 741-742. Nonetheless, Skitol admits that he assumes the 

countervailing power thus created does not equate monopsony power, which would be problematic. He 

considers that in most cases the purchasing market will be much wider than the parties involved in the SSO. 

Of course, whether that is in fact the case, will depend on the circumstances of the case. A rather different 

argument is made by Greg Sidak who argues that SSOs are already subject to oligopsonistic power. Sidak G, 

‘Patent Holdup and Oligopsonistic Collusion in Standard-Setting Organizations’ (2009) 5(1) Journal of 

Competition Law and Economics, 123.  
125 Carstensen P, ‘Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive Realities and Antitrust 

Policy’ (2010) 1 WIlliam & Mary Business Law Review, 1. 
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 “[t]he antitrust treatment of joint purchasing arrangements is surprisingly confused and 

uncertain.[…] The Supreme Court has never articulated the way in which a lawful joint 

purchasing arrangement should be distinguished from a per se illegal buyer cartel, and the 

lower court cases are equally unilluminating.”126 

Distinguishing between obviously harmful buyer cooperation and beneficial one seems to be 

difficult in the EU as well.127 It is telling that the 2011 edition of the competition law textbook by 

Elhauge and Geradin includes the National Sulphuric Acid Association decision, a case involving a 

joint buying pool, under the heading “buyer cartels”.128 Similar to the debate in the US, the issue 

arises as to whether joint purchasing and joint setting of prices by competing purchasers should be 

considered a restriction of competition by object or restriction of competition by effect.129 There 

was already a cause for doubt when the Court of Justice, in its 1994 judgment in Gottrup Klim, 

suggested that the practices of a buying alliance should be analyzed as a restriction by effect. In the 

context of the modernization, the debate was invigorated when the Guidelines on horizontal 

cooperation agreements were issued. The Guidelines suggests that buying alliances should be 

assessed as a restriction of competition by effect. Furthermore, they emphasize downstream effects. 

The implication is that buying alliances able to exercise monopsony power might escape the 

prohibition of Art. 101 (1) TFEU.  

5.1. EU GUIDELINES ON JOINT PURCHASING 

With respect to the assessment of joint purchasing agreements, Kokkoris (2007) identifies the 

change in approach 2001 Guidelines as follows: 

“[…] there has been intense debate whether agreements fixing purchase prices are per se 

infringements. The Commission in its Guidelines, diverging from the text of Art.81(1) and the 

vast case law regarding selling price fixing seems to imply that such agreements only come 

under Art.81(1) by their nature if the co-operation does not truly concern joint buying, but 

serves as a tool to engage in a disguised cartel, i.e. otherwise prohibited price fixing, output 

limitation or market allocation. Thus, according to the Commission, agreements fixing 

purchase prices are per se only if they lead to a disguised cartel.”130 

                                                             
126 Jacobson and Dorman (n 122), 2. According to the authors: “The Supreme Court's 1948 decision in 

Mandeville Island Farms, Inc. v. American Crystal Sugar Co. is usually read as having held that agreements 

among competing buyers to fix purchase prices are illegal per se under section 1 of the Sherman Act. But in 

Northwest Wholesale Stationers v. Pacific Stationery & Printing Co., the Court indicated that purchasing 

cooperatives formed by competing retailers "are not a form of concerted activity characteristically likely to 

result in predominantly anticompetitive effects" and, therefore, are not illegal per se.”  
127 See Kokkoris (n 3); Ezrachi (n 3).  
128 E Elhauge and D Geradin, Global Antitrust Law and Economics (2nd edn, Thomson Reuters/Foundation 

Press 2011), 254. 
129 See Kokkoris (n 3); Ezrachi (n 3). 
130 Kokkoris (n 3), 486. 
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An updated version of the Guidelines was released in 2011. This compels us to re-examine the 

conclusion reached by Kokkoris. The 2011 Guidelines include a section specifically on the 

assessment purchasing cooperation agreements. In it, the Commission explains the competitive 

concerns that arise when purchasers cooperate, the method of assessment under Art. 101(1) TFEU 

which is to be applied in such cases and the conditions for exemption under Art. 101(3) TFEU. Two 

important questions arise with respect to the guidelines: 1) the relevance of upstream harm and 2) 

the appropriate type of assessment – by object or by effect.  

5.1.1. BUYER POWER V SELLER POWER CONCERNS 

The Guidelines acknowledge that joint purchasing agreements131 can “lead to lower prices or better 

quality products or services for the consumers.”132 The following sources of competition concern 

are identified:  

1) Downstream collusion 

The purchasing cooperation might reduce the “incentives for competition on the selling 

market or markets”. Namely, cooperation in purchasing might facilitate collusion on the 

selling market with the result that the lower prices will not be passed on.133 

 

2) Monopsony effects 

The purchasing cooperation might lead to buyer power which means that “there is a risk 

that they [parties] may force suppliers to reduce the range or quality of products they 

produce, which may bring about restrictive effects on competition such as quality 

reductions, lessening of innovation efforts, or ultimately sub-optimal supply.”134 

 

3) Foreclosure of competitors 

The accumulation of buying power as a result of the purchasing arrangement “could be used 

to foreclose competing purchasers by limiting their access to efficient suppliers.”135 

 

The summary of concerns in the 2011 Guidelines is consistent with the findings of the economic 

literature on buyer power. It is recognized that buyer cooperation can be used as a disguise for 

coordination of prices on the downstream market. It is also observed that joint purchasing could 

lead to monopsony power and thus result in upstream harm. The foreclosure possibilities are also 

                                                             
131 Any sort of cooperation whether through the creation of a jointly controlled company, by means of an 

association (“alliance”) or by means of a looser arrangement, which aims to enhance the buying power of the 

parties. Communication from the Commission, Guidelines on the applicability of Article 101 of the Treaty on 

the Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/01, [194] and 

[196]. 
132 Ibid, [194]. 
133 Ibid, [201]. 
134 Ibid, [202]. 
135 Ibid, [203]. 
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acknowledged both for the upstream and for the downstream market.136 The theoretical concerns, 

however, are not fully reflected in the actual standard of assessment proposed further in the 

guidelines.  

Despite the concerns identified with respect to upstream harm, a closer reading of the guidelines on 

the application of Art. 101 (1) TFEU reveals that the Commission considers as anti-competitive 

primarily agreements where there is likely to be an effect on the selling (downstream) market. 

Firstly, the language of the Guidelines suggests that purchasing market power in and of itself does 

not lead to a restriction of competition. Rather, market power on the selling market seems to play 

the key role in assessing the anticompetitive effect of purchasing agreements.  

On the one hand, buyer power and seller power are treated symmetrically with respect to the 

market share thresholds below which agreements are unlikely to be found in restraint of 

competition.  The requirements for non-enforcement of the competition rules are symmetric for 

buyer and for seller power. This is evidenced by the fact that a market share threshold not only for 

the selling market, but also for the purchasing market is fixed. According to the Guidelines, a buying 

cooperation arrangement is likely to meet the conditions of Art. 101(3) if both conditions are 

fulfilled:  

1) the parties to the arrangement have a market share lower than 15 % on the purchasing 

market  

 

and  

2)  the parties to the arrangement have a market share lower than 15 % on the selling 

market.137 

 

On the other hand, downstream power seems to be decisive for the verdict on anticompetitive 

effect: 

“In general, however, joint purchasing arrangements are less likely to give rise to competition 

concerns when the parties do not have market power on the selling market or markets. 

 

[…] 

 

If, however, competing purchasers co-operate who are not active on the same relevant 

selling market (for example, retailers which are active in different geographic markets and 

cannot be regarded as potential competitors), the joint purchasing arrangement is unlikely 

to have restrictive effects on competition unless the parties have a position in the purchasing 

                                                             
136 Ibid, [200-203]. 
137 Ibid, [208]. 
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markets that is likely to be used to harm the competitive position of other players in their 

respective selling markets.”138 

Thus, unless there is downstream impact, joint purchasing is less likely to be considered 

anticompetitive. Although monopsonistic exploitation is among the concerns identified in the 

Guidelines, upstream harm is not discussed in detail. With respect to the foreclosure of competing 

purchasers, the emphasis is on preserving their ability to source from efficient suppliers, rather 

than on the preservation of a competitive purchasing market to the benefit of suppliers.139 

5.1.2. ASSESSMENT UNDER ARTICLE 101(3) TFEU 

Purchasing agreements falling within the scope of Art. 101 (1) can benefit from the exemption 

under Art. 101 (3) TFEU. The Guidelines discuss the four cumulative conditions for exemption: 1) 

efficiency gains 2) indispensability of the arrangement 3) pass-on to consumers and 4) no 

elimination of competition. 

As possible efficiency gains from joint purchasing, the Commission points to possible cost savings 

related to reduced transaction costs, reduced transportation and storage costs, but also from lower 

purchase prices.140 This is potentially problematic since lower purchase price can be achieved from 

the exercise of monopsony power or the imposition of unfair trading conditions. The danger is thus 

that lower prices which would be considered harm in a buyer cartel case, would be considered an 

efficiency justification in a case built around downstream effects.  

There are few indications as to how the distinction between lower prices achieved through 

efficiencies and those achieved due to demand withholding is to be verified. The Guidelines suggest 

that “[l]ower purchasing prices resulting from the mere exercise of buying power are not likely to 

be passed on to consumers, that is to say, the parties’ customers.”141 At the same time, however, this 

wording does not amount to saying that low prices achieved by means of monopsony pressure are 

excluded from the efficiencies that parties can claim. The implication is that such gains can still be 

claimed to the extent that they can be passed on. 

                                                             
138 Ibid, [204], [212], emphasis added. 
139 Ibid, [203]. 
140 Ibid, [217].  
141 Ibid, [219]. 
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It should be stressed that the measure of pass-on to consumers is not an indication of the presence 

or absence of buyer power.142 It will depend, as a matter of principle, on the characteristics of the 

selling market and the nature of competition in that market. Furthermore, as has been argued, 

downstream price is not a perfect measure of upstream harm. Although monopsonistic purchasing 

will involve an output distortion, this effect may not be captured by the downstream price. In such 

cases, verification of output limitations might paint a more correct picture. 

When it comes to pass-on to consumers, the Commission requires that the efficiency gains be 

passed on to consumers “to an extent that outweighs the restrictive effects of competition caused 

by the joint purchasing arrangement.”143 This means that parties cannot pocket all the gains from 

the efficiency, but at the same time there is no requirement that all the gains be passed – they need 

only be passed so as to sufficiently cover the restriction of competition.  

Finally, the exemption of the agreement requires that there be no elimination of competition and 

that the restrictions do not go beyond what is necessary. Importantly, competition should remain 

on both the purchasing and on the selling markets.144 At the same time, we should note that the 

presence of some competition (i.e. a competitive fringe) on the purchasing market is not 

incompatible with the presence of monopsony power.   

5.1.3. PURCHASE PRICE FIXING AS A SECONDARY ELEMENT OF ANALYSIS 

As argued above, it seems to follow from the Guidelines that a finding of infringement under Art. 

101 (1) TFEU seems almost conditional on the existence of seller power and effects on downstream 

markets.  Effectively, this means that purchasing arrangements consisting of companies with low 

downstream market shares or which operate on different geographical markets downstream, will 

very likely escape the prohibition of Art. 101 (1) TFEU. Such a finding is corroborated by a reading 

of the examples annexed to the section on “Purchasing Agreements”.   

In example 1, a number of small retailers join forces in a purchasing alliances. As such they achieve 

a combined market share of 23 % on both the purchasing and the selling markets. There are two 

large retailers, which hold respectively 25% and 35% market shares on both the purchasing and 

the selling markets. The Commission suggests that due to the moderate market shares achieved by 

                                                             
142 In fact, the buying alliance may enjoy substantial power vis-à-vis local suppliers, but its members might 

sell on large global markets. For instance, tobacco purchasing may take place on a narrow geographic market 

because processing takes place in geographic proximity to the production location; however, the finished 

product (cigarettes) can be traded across much greater distances. Furthermore, whether there is pass-on or 

not depends not only on buyer power. A powerful buyer may have an incentive to pass on some of the savings 

achieved through tough negotiation downstream if the downstream market in which it operates is 

competitive. Counter-intuitively, a trader with little influence on downstream market prices is less likely to 

pass-on any savings because the market price is set externally.  
143 Ibid, [219]. 
144 Ibid, [220].  
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the purchasing alliance and low likelihood of downstream collusion (due to the presence of large 

competitors), the agreement is unlikely to be anticompetitive.  

Example 2 is the only one in which the potential for upstream harm is discussed. The example 

involves a joint purchasing agreement between two supermarket chains which have a combined 

market share between 25-40 % on the purchasing markets and 60% joint market share 

downstream. The Commission notes that in this case, there is a risk of demand withholding which 

in turn would increase downstream prices. Given the large commonality of costs, the small market 

shares of the remaining competitors, and barriers to entry, the Commission finds that there will be 

risk of collusion downstream. The strong position on the selling markets would also make it 

unlikely that the parties would pass on efficiencies. 

In example 3, six large retailers (with market shares between 20 and 30% on their respective 

national selling markets) join forces in a purchasing association which accounts for 22% of the 

purchasing market. The Commission advises that the agreement is not likely to breach Art. 101 (1) 

because the parties are not actual or potential competitors on the selling markets. There is no 

mention of the possibility for a negative impact on the upstream market.  

In example 4, three competing producers who set up an independent joint purchasing organization 

through which they buy an input, is found unlikely to breach Art. 101 (1). The combined purchasing 

market share of the three parties is 30% on both the purchasing and the selling market. The 

agreement was found not to be likely to restrict competition because the costs of the input are not 

“a significant cost factor” for the production of the common product and because no information 

exchange occurs through the organization. The analysis suggests that only relevant criterion is the 

possibility for downstream collusion. However, no question is raised about the possible impact 

upstream.  

The examples show limited concern with the potential for creation and exploitation of buyer power 

by means of joint purchasing agreements. To go back to the examples, the analysis second scenario 

is telling. It finds that demand withholding and exercise of buyer power can be likely by companies 

with a combined market share of 25-40% of the purchasing markets. However, a market share of 

30% on the purchasing market was also not discussed as potentially problematic in terms of 

upstream effects in Example 4. The only thing that sets these examples apart is the fact that under 

Example 2 there was likelihood of consumer harm through collusion and pass-on to final 

consumers would not have been possible. The potential for demand withholding in this case would 

likely aggravate the already anticompetitive effects of the agreement. However, concern for 

upstream effects as such is not found in the Examples. 

A market share of 30% on the purchasing market could signify substantial buyer power,  depending 

on the elasticity of the supply side, and the elasticity of the rest of the demand.145 Furthermore, in 

British Airways, the Commission found that the air carrier was able to depress commissions paid to 

                                                             
145 Blair and Harrison (n 1) give examples based on different elasticity values which show that a market share 

as low as 25% of the purchasing market may signify buyer power. For a discussion, see Chapter 4. 
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travel agents with a market share as low as 39.7%.146 The Commission does not engage in such 

analysis nor does it suggest that any inquiry into the nature of the upstream market or the effects 

upon it should be carried out. It seems that the creation of buying power is unproblematic as long 

as competition downstream is not distorted. 

In conclusion, the guidelines on horizontal cooperation suggest that the Commission has mixed 

feelings about buyer power. On the one hand, the Commission expresses “theoretical concerns” that 

buyer power could lead to undesirable results. At the same time, concern with buyer power is 

almost entirely absent from the standard of assessment and the conditions for exemption under 

Art. 101(3) TFEU as developed by the Commission in the guidelines. 

5.1.4. OBJECT V EFFECT 

With respect to the distinction between object and effect analysis, the Guidelines hold that: 

“Joint purchasing arrangements restrict competition by object if they do not truly concern joint 

purchasing, but serve as a tool to engage in a disguised cartel, that is to say, otherwise 

prohibited price fixing, output limitation or market allocation. 

 

Agreements which involve the fixing of purchase prices can have the object of restricting 

competition within the meaning of Article 101(1). However, this does not apply where the 

parties to a joint purchasing arrangement agree on the purchasing prices the joint purchasing 

arrangement may pay to its suppliers for the products subject to the supply contract. In that 

case an assessment is required as to whether the agreement is likely to give rise to restrictive 

effects on competition within the meaning of Article 101(1). In both scenarios the agreement 

on purchase prices will not be assessed separately, but in the light of the overall effects of the 

purchasing agreement on the market.”147 

In this respect, the Guidelines are rather confusing.148 On the one hand, in discussing restrictions by 

object, they point to the Court’s judgments in French Beef and T-Mobile. In the latter case, mere 

information exchange among purchasers without a full-fledged agreement was considered a 

restriction by object. By contrast, the Guidelines consider that fixing a purchasing price in the 

supply contract on behalf of the buying organization will be considered a restriction by effect. This 

leads to an interesting situation in which self-assessment of a purchasing cooperation following the 

                                                             
146 Whether the analysis in that case should be applicable to other case law on buyer power is discussed 

elsewhere in Chapter 7. 
147 Communication from the Commission, Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/01, [205-206]. 

Footnote referring to French Beef and T-Mobile follows the first sentence of the second paragraph.  
148 This point is also made by Ezrachi (n 3), who notes at 60 that: “This statement from the Commission is 

somewhat hazy. It confirms the object approach as manifested in the case law as well as a possible effects 

approach, without a clear statement as to the dividing line between the two.”  
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Commission’s guidelines would suggest conformity with the law, but an action in front of a national 

Court might lead to a finding of a restriction by object.  

As mentioned in the introduction, the literature warns that it is often difficult to distinguish a buyer 

cartel from a purchasing organization. Whether the agreement is likely to result in demand 

withholding and aggressive bargaining, is not known simply by considering the form of the 

agreement. At the same time, an effects analysis requiring proof of actual effects might be too high a 

burden in the case of such assessments and might allow harmful buyer agreements to escape 

competition law scrutiny. 

There are two interesting suggestions in resolving this difficulty. For instance, Ariel Ezrachi (2012) 

suggests that the choice of category could be based on how the buyer power is created. When the 

purchasing agreement involves standalone price fixing which takes place in a secretive setting, 

buyer power is created by means of illicit restriction of competition among purchasers. This would 

justify the use of the restriction by object category.149 On the other hand, the fixing of purchase 

prices might be part of a “wider, open, and legitimate activity undertaken by the buying alliance, 

[and] the efficiencies that stem from these activities may counterbalance the social costs associated 

with collusion.”150 In this case, Ezrachi argues, we may view the price-fixing as a mere by-product of 

this overall efficiency-enhancing agreement. In this case, he argues, a careful assessment of the 

effects is to be preferred to an object analysis. 

One problem with this suggestion is the likely adjustment of market players. If potential cartelists 

know that bringing their agreement into the open would raise the bar of proof for competition 

authorities, they might just choose to bring their agreements into the open. The price fixing could 

be “buried” in a complex scheme and be dressed to look like a by-product of legitimate cooperation 

which produces efficiencies. 

Another possibility is to inject more “effects” analysis in the object category. This somewhat 

contradictory suggestion is possible given the recent judgment of the Court in Cartes Bancaires. As 

noted, the lines between restrictions by object and restrictions by effect are not always clear. In the 

2014 judgment in Cartes Bancaires, the Court of Justice narrowed the scope of the object category. 

Academic opinion is still divided as to how the judgment should be interpreted. In particular, some 

elements such as the novelty and complexity of the alleged infringement play a role. It is argued 

here that a reasonable interpretation of the judgment is that a high standard of “obviousness” is 

implicit in the object category. If an agreement is not clearly meant to restrict competition, then an 

assessment of its effects should be carried out. Thus, for purchasing alliances which prima facie do 

not seem to withhold purchases and do not cover a substantial portion of the market, the effects 

analysis could be used. For very obviously egregious purchase price fixing, in particular through 

demand withholding, allocation of markets or suppliers, the object category could remain in place. 

                                                             
149 Ibid, 64. 
150 Ibid, 64. 
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In a certain sense, the case law already accommodates two tiers of “restrictions by object”. Such an 

explanation would help clarify the somewhat blurred distinction between restrictions of object and 

restrictions by effect. As observed by Killick and Jourdan, even though in some cases, it was held 

that a restriction by object is immediately visible, in others, additional factors were held necessary. 

Notably, in the 2013 judgment in Allianz Hungaria, the Court held that in determining whether an 

agreement is a restriction by object, regard would have to be had to the economic context and the 

likelihood of competition being weakened on that market.151 The interpretation offered here is that 

this means that while some restrictions of object are immediately obvious, other restrictions by 

object are “discovered” by having a quick look at their likely effect. 

In any case, as argued by Ezrachi, the decision whether to carry out an object or effects analysis 

under Art. 101 (1) TFEU cannot be regarded as the end of analysis; rather, it should be regarded as 

the starting point. He notes that even if the choice for analysis as a restriction by object is made, the 

risk of over-enforcement could be counterbalanced by more vigorous use of Art. 101 (3) TFEU.152 

This is a sensible suggestion. Sophisticated enforcement of the competition rules which takes into 

account the full complexity of economic reality is difficult to achieve under very general rules. In the 

absence of the possibility to calibrate via Art. 101 (3) TFEU, the “object versus effect” dichotomy 

will likely result in either over- or under-enforcement. The choice then remains whether more 

economic analysis will be introduced under Art. 101 (1) or under Art. 101 (3) TFEU. 

5.2. CASE LAW ON JOINT PURCHASING: EXCLUSION OR EXPLOITATION? 

The EU antitrust practice is familiar with some decisions which deal explicitly with the question of 

assessing the legality of cooperative buying. Unlike decisions involving the joint setting of purchase 

prices, these agreements were analyzed as restrictions by effect, not by object.  

It is argued here, however, that these cases should be distinguished from cases involving naked 

input price fixing. The main concern in each of these cases was not the ability of the purchasing 

alliances to fix prices. The decisions reveal primarily a concern about exclusionary effects and the 

impact on the economic freedom of market operators. Concern with raising of rival’s costs and the 

ability of competitors to remain attractive on the downstream market following the acquisition of 

special rights (or of competitively priced inputs) is what is driving the decisions. This also seems to 

justify the choice of analysis as a restriction by effect, as the impact on competition is not 

immediately obvious. 

Thus, these cases should not be read as cartel cases although they did involve bargaining as one 

entity. In fact, in all cases, these alliances could hardly be said to exercise buyer power. At most, 

                                                             
151 Case C-32/11 Allianz Hungária Biztosító Zrt. and Others v Gazdasági Versenyhivatal [2013], 

ECLI:EU:C:2013:160 ,[48]. See J Killick and J Jourdan, “Cartes Bancaires: A Revolution Or A Reminder of Old 

Principles We Should Never Have Forgotten?” Competition Policy International (18 December 2014), 3. 
152 Ezrachi (n 3), 65. Ezrachi notes this has been the experience in Germany, where purchasing alliances have 

been granted exemption under the equivalent of Art. 101 (3) TFEU. 
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their joining of forces enabled them to muster some countervailing power against a rather 

concentrated supply side. As argued previously,153 the nature of the supply side is an essential 

element in an analysis of monopsony power. A simple check on likelihood of achieving buyer power 

can help authorities distinguish buying associations primarily created for the purpose of efficient 

purchasing from those aiming to suppress prices by means of demand withholding, market sharing 

or supplier restrictions. 

5.2.1. NATIONAL SULPHURIC ACID ASSOCIATION154 

The National Sulphuric Association was a body established in 1919 and included all major 

manufacturers of sulphuric acid in the UK and in Ireland, thus covering practically the whole 

manufacturing in these countries. In 1956 the association formed a joint buying pool for the 

purchase of elemental sulphur – a core ingredient in their manufacturing of sulphuric acid. The pool 

would negotiate on behalf of its members and members were obliged to source practically all of 

their requirements through the pool since purchase from abroad for the purpose of acid-making 

was not allowed unless expressly approved by the Pool management committee.155 Furthermore, 

members were prohibited from reselling sulphur purchased through the pool to non-pool 

members. Finally, the sulphur purchased could only be used in the production of sulphuric acid. 

Members were free to withdraw from the pool and arrange their own purchasing, and one major 

producer of sulphuric acid in fact withdrew from the pool. 

Following an objection by the Commission about the restrictiveness of these terms, the pool 

amended the rules. Instead of requiring exclusive purchasing through the pool, the pool lowered 

this requirement to a requirement of purchasing a minimum of 25% of all sulphur acquired by the 

member and required notification of purchases from other sources so it could make sure the 25% 

requirement is complied with. The Commission decision concerns these amended rules and not the 

more restrictive requirements which were amended at its request. 

The Commission found the pool to be an association of undertakings cooperating in the purchase of 

elemental sulphur and that the rules of the pool were a restriction of competition between the 

members.156 The Commission noted that the pool rules amounted to a restriction of competition for 

roughly four reasons. Firstly, the Commission found that the pool rules restrained the economic 

                                                             
153 Buyer dominance is discussed in Chapter 4. 
154 National Sulphuric Acid Association (Case IV/27.958) Commission Decision 80/917/EEC [1980] OJ L 

260/24. The exemption was renewed in 1989 upon application from the buying pool. See National Sulphuric 

Acid Association (Case IV/27.958) Commission Decision 89/408/EEC [1989] OJ L 190/22. 
155 It is worth recalling that domestic supply could satisfy 5% of domestic demands at most. See National 

Sulphuric Acid Association (Case IV/27.958) Commission Decision 80/917/EEC [1980] OJ L 260/24, [27]. 
156 Ibid, [30-31]. 
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freedom157 of its members by limiting the scope of competition among them. Secondly, the 

Commission noted the loss of flexibility for the individual member as regards benefitting from 

particularly advantageous situations or taking full advantage of its location in the choice of terminal 

of delivery. Thirdly, downstream collusion was noted as a concern. The members of the pool were 

competitors in the downstream markets for sulphuric acid or products using sulphuric acid; joint 

purchasing would equalize their costs with respect to an essential ingredient (elemental sulphur 

which may account for up to 80% of the cost of manufacturing sulphuric acid).158 Finally, the 

Commission noted that given the obligation to purchase at least 25% of its requirements through 

the pool prevented the individual member from obtaining these requirements from competing 

ports of Rotterdam and Antwerp or from France.159  

Nonetheless, the Commission found that the agreement could be exempted under Art. 101(3) 

because of the efficiencies for small purchasers who would not be able to obtain regular supplies at 

competitive prices but for purchasing through the pool. Namely, the aggregation of purchases 

through the pool allowed buyers who normally would not be able to purchase at affordable prices, 

to have regular (even in conditions of shortages and demand being stronger than supply) supply of 

the preferred type of sulphur (liquid) at good prices.160 The Commission also noted that the lower 

costs achieved through the joint buying would likely benefit consumers because the final products 

are sold on competitive markets.161 Finally, the Commission found the restriction to be 

proportionate because the 25% sourcing requirement was the minimum needed to make the pool 

viable and credible in negotiation with suppliers, and also given the freedom of members to 

withdraw and the fact that some of them have done so satisfied the requirement for no elimination 

of competition on the market.162 The Commission thus found that the agreement was compatible 

with the Community rules.  

The only mention of upstream harm concerns the possible exclusionary effect which the pool might 

have on the choice of terminal. Purchasing through the pool would require the use of the pool’s 

terminals. These terminals were constructed by two of the sulphur suppliers at the request of the 

Association. The condition for the construction of the terminals, however, was conditional on a 

commitment for a certain volume of purchases through the terminals.163 As noted by the 

Commission, sulphur could also be transported to terminals elsewhere in the Community – e.g. in 

                                                             
157 Ibid, [33]. The Commission stated “To whatever amount the member is committed, he is deprived of the 

choice to negotiate terms and conditions with the suppliers which could include, as regards e.g. length of 

contract and rebates, those terms which would meet the needs of the individual member concerned more 

specifically than could be obtained by a body acting for a variety of sulphur users with widely varying 

requirements.” 
158 Ibid, [47]. 
159 Ibid, [36]. 
160 Ibid, [39-46]. 
161 Ibid, [47]. 
162 Ibid, [48-50]. 
163 Ibid, [11]. 
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Antwerp or in Rotterdam or from France. In that sense, the decision of the buying pool to purchase 

through the terminals in Britain limited the possibilities for trade through other terminals. 

However, the Commission simply mentioned this concern and did not analyze it further. 

After the expiry of the exemption granted under the first decision, the Association applied for an 

extension of the exemption for another ten years.164 It is worth noting that the members had not 

taken advantage of the possibility of sourcing through means other than the pool with a couple of 

minor exceptions. Also, the pool had expanded its membership to cover the purchases of all the 

undertakings active in the production of sulphuric acid in the UK at the time and with some minor 

exceptions, members sourced all of their needs through the pool.165 The Commission did not find 

this to be a source of worry, but rather interpreted it as proof of the effectiveness of the pool and 

the fact that the members were satisfied with its performance.166  

5.2.2. GØTTRUP KLIM 

The case concerned the Danish agricultural cooperative Dansk Landbrugs Grovvareselskab (DLG) 

which purchased certain supplies (in particular seeds, fertilizers and pesticides) and then re-sold 

them to its members. The DLG members included individual farmers, local farmers’ associations 

and other agricultural organizations.167 Over time, some of the members of the cooperative merged 

with DLG, while others formed separate associations, while still being members of DLG.168 The case 

in question concerns one of these other associations, namely Landsforeningen af Andels 

Grovvareforening (LAG). LAG started purchasing independently through channels other than DLG 

and at some pointed started making collective purchases on behalf of its members. The rationale for 

doing so was the perception that DLG charged high prices but also the fact that DLG was a strong 

competitor in the retail sector on which the other association also operated.169  

The reference for a preliminary ruling arose when DLG amended its statutes to the effect that dual 

membership with DLG and another organization competing with DLG in the wholesale trade for 

fertilizers and pesticides would not be permitted. Members of DLG who held membership in an 

organization competing with DLG in the said trade would thus have to withdraw from DLG and if 

not – could be expelled.170 It should, however, be noted that DLG members were left the freedom to 

purchase directly from suppliers as long as they did not purchase through other organizations. 171 

                                                             
164 National Sulphuric Acid Association (Case IV/27.958) Commission Decision 89/408/EEC [1989] OJ L 

190/22. 
165 Ibid, [2]. 
166 Ibid, [9]. 
167 Case C-250/92 Gøttrup Klim Grovvareforening and Others and Dansk Landbrugs Grovvareselskab AmbA 

(DLG) [1994] Opinion of AG Tesauro ECLI:EU:C:1994:249, [2]. 
168 Ibid, [3-5] 
169 Ibid, [5]. 
170 Ibid, [7]. 
171 Ibid, [7]. 
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As a result, two thirds of the members in this category were expelled from DLG. 172 The expelled 

members brought proceedings against DLG challenging the amendments introduced. They argued 

the amendments were a of restriction of competition under Art. 101(1) TFEU as well as an abuse of 

dominant position under Art. 102 TFEU.173 

The Court acknowledged that the activities of a purchasing association might stimulate competition 

by serving as a countervailing power against large producers.174 The Court also recognized a 

prohibition on dual membership might be necessary in order to make sure that the purchasing 

association maintains its contractual power in relation to the producers that it negotiates with.175 

Nonetheless, the Court noted that some restriction of competition does exist as the amendments 

discourage the members from obtaining their suppliers elsewhere. Given the efficiencies from the 

purchasing association and the necessity of the restriction, the Court decided to treat the DLG 

prohibition on dual membership as an ancillary restraint – subject to approval if shown to be 

proportionate, which it was found to be.  The Court also found it significant that following their 

expulsion, the plaintiffs had achieved market shares similar to those of DLG.176 Importantly, the 

Court noted that purchasing associations could “encourage more effective competition on some 

markets” so long as they would not go beyond what is necessary “to ensure that the cooperative 

functions properly and maintains its contractual power in relation to producers.”177  

5.2.3. JOINT PURCHASING OF LICENSES 

The joint negotiations by broadcasters for licenses from content producers has been assessed as a 

restriction of competition by effect. The cases reveal concern with opportunities for rivals to obtain 

similarly attractive content. The remedies in these cases include obligations to sub-license and 

limiting the length of the agreements.  

 

 

                                                             
172 The change was introduced only for the so called “B-members”, namely local farmers’ associations, but did 

not concern individual farmers or other agricultural organizations. DLG had 50 such B-members, but 

following the changes expelled 37 of those. 
173 Case C-250/92 Gøttrup Klim Grovvareforening and Others and Dansk Landbrugs Grovvareselskab AmbA 

(DLG) [1994] ECLI:EU:C:1994:413, [20]. 
174 The Court stated: “In a market where product prices vary according to the volume of orders, the activities 

of cooperative purchasing associations may, depending on the size of their membership, constitute a 

significant counterweight to the contractual power of large producers and make way for more effective 

competition.” Ibid, [32]. 
175 Ibid, [34]. A similar argument was made by the Commission in the National Sulphuric Acid Association 

decision. The Commission acknowledged that the purchasing association needed to count on a minimum 

percentage of all industry purchases in order to maintain its credibility in negotiating with suppliers.  
176 Ibid, [19]. 
177 Ibid, [50]. 
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5.2.3.1. FILM PURCHASES BY GERMAN TELEVISION STATIONS 

An association of German public TV broadcasters concluded an agreement with MGM/UA (Metro-

Goldwyn-Mayer/United Artists Corporation) to license a number of films. The agreements gave the 

association (ARD)178 exclusivity in the broadcasting of the films in German within an area covering 

German speaking territories.179 The license terms were for fifteen years, and although some 

opportunities for third parties were allowed,180 the exclusivity for ADR was guaranteed. 

The Commission concluded that the agreements represent a restriction of competition by object 

and by effect. It pointed to two possible interpretations. The first one, under which it is accepted 

that the agreement is for “transfer of rights”: that the harm was in the limitation of freedom of ADR 

to grant sub-licenses which “restricts them in their freedom of action and at the time impedes other 

television stations from having access to the films.” The second option recognized by the 

Commission was that the agreement be viewed as a licensing agreement, in which case the 

restriction of competition lies in the “duration and the scope of the exclusivity”.181 

After the beginning of the procedure with the Commission, ARD amended its contracts with the 

result that it allowed access to licensing of movies by competitors and even covering some of the 

costs of dubbing for certain films. Upon the changes to the contracts, the Commission found them 

compatible with Article 101 (3). The concerns in this case were not about exploitation – we should 

note that the sellers were major Hollywood studios – but rather about prejudicing the development 

of competition on a recently liberalized market.  

The industry context is important for understanding the decision. At the time when the agreements 

were concluded (early February 1984), TV broadcasting in Germany was undergoing a major 

transformation. The monopoly of public broadcasters was officially abolished in 1984. At the time, 

the public broadcasters were organized in two organizations: the ARD and the ZDF (Zweites 

Deutsches Fernsehen). A number of private broadcasters appeared. Some were big, national players 

such as SAT 1 and RTL which broadcast through satellite, cable and terrestrial frequencies, but 

                                                             
178 Arbeitsgemeinschaft der öffentlich-rechtlichen Rundfunkanstalten der Bundesrepublik Deutschland.  
179 Federal Republic of Germany and West Berlin, but also the German Democratic Republic, Austria, 

Liechtenstein, Luxembourg, Province Alto Adige in South Tyrol and the German-speaking part of Switzerland. 

See [11-12] of Case IV/31.734, Film purchases by German television stations 
180 These are called “payment windows”. 
181 Case IV/31.734, Film purchases by German television stations, [41]. In relation to the excessive nature of 

the agreements, the Commission points to the Court’s judgment in Coditel II (1982) Case 262/81 Coditel SA, 

Compagnie générale pour la diffusion de la télévision, and others v Ciné-Vog Films SA and others [1982] 

ECLI:EU:C:1982:334 (Coditel II).  The Commission’s interpretation of Coditel II is that “The Court of Justice 

focuses, in particular, on the question of whether or not the exercise of the right creates barriers which are 

artificial and unjustifiable in terms of the needs of the cinematographic industry, whether the charging of fees 

which exceed a fair return on investment is made possible and whether an exclusivity is created the duration 

of which is disproportionate to such needs.” See [42] of the decision in Case IV/31.734, Film purchases by 

German television stations. The Commission finds that the situation in the case of ARD matches this 

description.  
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there were also a number of new broadcasters: some regional, some local. A number of foreign 

channels were also available through cable providers and there were also some attempts to 

establish pay-TV channels.182 The Commission noted that the private broadcasters are “less well-

off” than the public ones since the private broadcasters depend on advertising revenue in order to 

sustain themselves, while the public broadcasters are financed with advertising revenue and from 

broadcast “fees”183. No attention was paid to the upstream market or to the balance of power 

between downstream and upstream market. The focus in the decision was not on the collusive 

potential implicit in joint bargaining, but rather on the opportunity for buyers with deep pockets to 

prevent competition on the selling market (the TV market, the market for advertising) by using 

their resources and ability to offer a high price for the purchase. 

5.3. UNCHARTERED TERRITORY 

Joint purchasing is a relatively unchartered territory in EU competition law. Despite the presence of 

some case law, it remains unclear how harmful buying alliances could be distinguished from pro-

competitive ones. 184 This uncertainty is to a certain extent desirable insofar as it allows authorities 

to react to buyer cartels “dressed up” as alliances, but does not uniformly subject all alliances to 

what is essentially a per se prohibition. As suggested, following Cartes Bancaire, the Court previews 

an intermediate step in the analysis of restriction which look “as if” they could be by object. This 

intermediate step could prove to be useful in cases such as these, where some more factual 

information is needed before it can be determined if an alliance is a cartel in disguise or a 

legitimate, efficiency-enhancing cooperation. In any case, Art. 101 (3) should remain available – 

both in cases involving restrictions by object or by effect – in case important justifications are 

available.  

Still legal certainty could be improved. Given the essential equivalence between buyer power 

created by means of an agreement and unilateral buyer power, the guidelines could incorporate 

factors relevant in a dominance analysis as a screen for buying alliances. If ultimately the analysis is 

based on the effects, additional information about the approach to be taken and the relevant factors 

can nonetheless help companies ensure compliance. 

6. BUYER STANDARDIZATION 

Just as sellers can collude not to sell a certain type of product or collude on quality, so can buyers 

make arrangements to limit purchases of a particular type of input in the context of standard-

setting. Such cases pose some challenging questions with respect to the regulation of this kind of 

behavior.  

                                                             
182 See Case IV/31.734, Film purchases by German television stations, [20]. 
183 Ibid, [21] 
184 Ezrachi (n 3), 55. 
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Probably the most well know example of this kind of behavior is the US case “National macaroni”185. 

In this case, the association of macaroni manufacturers issued a decision altering the formula for 

making macaroni.186  Instead of using 100% durum wheat, which was the highest quality standard, 

the manufacturers opted for a mix 50% durum and 50% farina. The decision was taken as a 

measure against the high durum wheat prices provoked partially by crop failures and partially by 

increasing export of domestic durum wheat. It specifically intended to counter the further increase 

of prices. The Court of Appeals for the Seventh Circuit held that the agreement to be illegal per se.187  

The case illustrates the difficulty with assessing the impact of such cases. This case illustrates a 

situation in which the standard chosen was (arguably) lower than what the consumer would have 

desired. However, we do not know what the preferences of the consumers were at the time. Some 

may have benefitted from being able to buy the lower quality pasta at an affordable price. However, 

it is more plausible to assume that many would have preferred to have a choice. In taking the 

decision, the association distorted the free market mechanism under which consumers make their 

own choices. In doing so, it sent signals to the marketplace that regular wheat was more in demand 

than it actually was and that durum wheat was less in demand than it actually was. In addition to 

distorting the outcome in the market, the agreement inflicted 1) harm upstream (in the sense of 

losses to suppliers) and 2) harm downstream either in the sense of lower quality and a limitation of 

choice.  

In this case, it is not clear if the agreement generated any improvements, efficiencies or innovation. 

Yet, it is possible that agreements to jointly alter the composition of a product or the way in which it 

is produced and marketed can be quite beneficial from a social and economic point of view. This 

would be the case for instance in agreements which have as their goal the achievement of an 

environmental or another socially desirable goal. 188 Full cooperation by the industry in such cases 

is often unavoidable in order to make the agreement viable.189  

                                                             
185 345 F.2d 421 (7th Cir. 1965) National Macaroni Manufacturers Association v Federal Trade Commission. 
186 The case description in this paragraph is based on Blair and Harrison (n 1) 32. 
187 National Macaroni Manufacturers Association v Federal Trade Commission (n 185) at 437. 
188 An overview of Dutch and European cases is available at ACM (Dutch Competition Authority), 

“Duurzaamheid en mededinging: Relevante besluiten van de EC en de NMa” (Sustainability and Competition: 

Relevant Decisions of the EU and the Dutch Competition Authority) at   

<https://www.acm.nl/nl/onderwerpen/concurrentie-en-marktwerking/duurzaamheid-en-

mededinging/relevante-besluiten-rondom-duurzaamheid-en-mededinging-van-de-ec-en-de-nma/ >; See 

especially NMa (2008) “Informele zienswijze: verdoofd castreren van varkens” (Dutch Competition Authority, 

“Informal Guidance: castration of pigs with anaesthesia”) available via 

<https://www.acm.nl/nl/publicaties/publicatie/6811/Informele-zienswijze-verdoofd-castreren-van-

varkens/ >. The case concerned an agreement between pig farmers concerning animal welfare (castration of 

pigs without anaesthesia). The interesting element is that supermarkets were drawn to the agreement with a 

promise to only source such pork. 
189 The challenge in this case would be to prevent free-riding, or in cartel terms, to prevent cheating on the 

agreement. See Blair and Harrison (n 1) 118. 

https://www.acm.nl/nl/onderwerpen/concurrentie-en-marktwerking/duurzaamheid-en-mededinging/relevante-besluiten-rondom-duurzaamheid-en-mededinging-van-de-ec-en-de-nma/
https://www.acm.nl/nl/onderwerpen/concurrentie-en-marktwerking/duurzaamheid-en-mededinging/relevante-besluiten-rondom-duurzaamheid-en-mededinging-van-de-ec-en-de-nma/
https://www.acm.nl/nl/publicaties/publicatie/6811/Informele-zienswijze-verdoofd-castreren-van-varkens/
https://www.acm.nl/nl/publicaties/publicatie/6811/Informele-zienswijze-verdoofd-castreren-van-varkens/
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The application of the competition rules to standardization initiatives – whether formally 

recognized or not – has not be explored in sufficient detail in the jurisprudence of the Courts nor in 

the practice of the Commission. In principle, the activities of a standardization body can be caught 

by Articles 101 or 102 TFEU long as the body qualifies as an undertaking or an association of 

undertakings.190 Under some circumstances, regulatory activity amounting to standardization can 

be caught by the free movement provisions.191 

There is no equivalent to National Macaroni the EU level, although a similar issue with seller-side 

implications was discussed in CECED.192 Cases in which buyers make rules about the specifications 

of the product they purchase, however, do arise. For instance, they arise in the context of (inter-

professional) agreements pursuing social or environmental goals. Powerful purchasers are often 

targeted by various organizations for the purpose of persuading them to adopt certain values in 

their purchasing practices (sustainability, fair trade, human rights protection). Their power is 

recognized by the many organizations lobbying for sustainable sourcing and fair-trade. Thus, 

supermarkets are often requested to commit to purchasing more sustainable products, garment-

makers placing orders abroad are often lobbied to commit to higher labor and safety standards193 

and food distributors are asked to source fairly traded products.194  

Just as with environmental agreements, the danger from a competition law perspective is that such 

agreements can be used for anti-competitive purposes, i.e. for “green-washing” a cartel or another 

                                                             
190 Paragraph [13] of the Preamble to the 2012 Regulation on standardization states that: “The European 

standardisation organisations are subject to competition law to the extent that they can be considered to be 

an undertaking or an association of undertakings within the meaning of Articles 101 and 102 TFEU.” See 

Regulation (EU) No 1025/2012 of the European Parliament and of the Council on European standardization 

OJ L 316/12.  
191 See Case C-171/11 Fra.bo SpA v Deutsche Vereinigung des Gas- und Wasserfaches eV (DVGW) - Technisch-

Wissenschaftlicher Verein [2012] ECLI:EU:C:2012:453. 
192 2000/475/EC: Commission Decision of 24 January 1999 relating to a proceeding under Article 81 of the 

EC Treaty and Article 53 of the EEA Agreement (Case IV.F.1/36.718.CECED) OJ L 187/47 of 26.7.2000; Notice 

published pursuant to Article 19(3) of Council Regulation No 17 — Case COMP.F.1/37.893 — CECED Water 

Heaters, OJ C 250/4 of 8.9.2001; Notice published pursuant to Article 19(3) of Council Regulation No 17 — 

Case COMP.F.1/37.894 — CECED Dishwashers, OJ C 250/2 of 8.9.2001. 
193 Activists have lobbied the world’s major garment purchasers to adopt agreements improving the working 

conditions of their suppliers’ workers. See S Banjo and C Passariello, “Promises in Bangladesh: Wal-Mart and 

Gap Hold Off on Legally Binding Pact to Improve Worker Safety” (13 May 2013) The Wall Street Journal 

<http://online.wsj.com/news/articles/SB10001424127887323716304578480883414503230 > 

The disasters in Bangladesh garment factories have led to the signing up of an Accord, including major global 

clothing chains and the supplying companies, aiming to improve the safety conditions of workers in the 

factories. See Accord on Fire and Building Safety in Bangladesh(2013) <http://bangladeshaccord.org/wp-

content/uploads/2013/10/the_accord.pdf > 
194 “Make Fruit Fair” (NGO) < http://www.makefruitfair.org.uk/campaign >. 

http://online.wsj.com/news/articles/SB10001424127887323716304578480883414503230
http://bangladeshaccord.org/wp-content/uploads/2013/10/the_accord.pdf
http://bangladeshaccord.org/wp-content/uploads/2013/10/the_accord.pdf
http://www.makefruitfair.org.uk/campaign
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restrictive agreement aiming, for instance, to exclude participants from another country.195 In that 

sense, these agreements may result being no different than the inter-professional agreements 

discussed in the previous section which, under the pretext of improving quality, imposed 

restrictions on the purchasing and selling prices of products.  

6.1. NATIONAL SUSTAINABILITY INITIATIVES 

Some cases related to standardization might raise buyer power issues. For instance, in 2007 the 

Dutch competition authority (previously NMa, currently ACM) issued an informal opinion on a 

proposal for cooperation among a number of Dutch organizations with the goal of limiting the 

practice of castration of pigs without anesthesia. The organizations included agricultural 

organizations, producer organizations in the meat sector and specifically in the pig meat sector, as 

well as the organization of supermarkets and other food distribution companies.196 By virtue of the 

agreement known as “Nordwijk Declaration”, supermarkets who were members of the participating 

supermarket association undertook to source fresh pork only from pigs castrated with anesthesia. 

In its informal opinion, the Dutch competition authority noted that the agreement constituted a 

restriction of purchasing.197 The authority considered the existence of consumer demand for the 

more animal-friendly pork but also considered the possibility for foreclosure of pork from pigs 

castrated without anesthesia and the fact that demand for the latter type of pork might not be 

satisfied.   

From the submission of the parties it was evident that 95 % of Dutch supermarkets were members 

of the organization chosen to enter into the agreement and that 53% of the sales of fresh pork in the 

Netherlands were made through distribution channel. Other distribution channels included 

independent butcheries, the out-of-home channel (including wholesale, horeca and business 

cantines) and other (undescribed), which respectively accounted for the purchase of 35%, 9% and 

3%  of fresh pork in the Netherlands. Additionally, there was the opportunity for exports.198 On the 

basis of this information, the authority advised that it was of crucial importance that the 

slaughterhouses retain the real option of selling pork from pigs castrated without anesthesia 

through the other distribution channels or through export, and that they could make that choice 

                                                             
195 Such was the case in the Washing Powders cartel, prosecuted by the Commission in 2011. The producers 

of washing powders met in the context of their trade association and intended to implement an initiative to 

improve the environmental characteristics of their detergents. The initiative degraded into price-fixing. See 

Press Release: “Antitrust: Commission fines producers of washing powder € 315.2 million in cartel settlement 

case” IP/11/473 (13 April 2011). < http://europa.eu/rapid/press-release_IP-11-473_en.htm > 
196 NMa (2008) “Informele zienswijze: verdoofd castreren van varkens” (Dutch Competition Authority, 

“Informal Guidance: castration of pigs with anaesthesia”) available via 

<https://www.acm.nl/nl/publicaties/publicatie/6811/Informele-zienswijze-verdoofd-castreren-van-

varkens/ > 
197 Ibid, 4. The authority found that there was a purchasing restriction – namely, “inkoopbeperking”. 
198 Ibid, 4. 

http://europa.eu/rapid/press-release_IP-11-473_en.htm
https://www.acm.nl/nl/publicaties/publicatie/6811/Informele-zienswijze-verdoofd-castreren-van-varkens/
https://www.acm.nl/nl/publicaties/publicatie/6811/Informele-zienswijze-verdoofd-castreren-van-varkens/
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unilaterally and independently.199 Other such initiatives have been proposed in the Netherlands, 

but their legal treatment under competition law remains uncertain.200 Concerns about their 

compatibility have led the Dutch competition authority to publish a position paper discussing the 

applicability of the competition rules specifically to agreements aiming to enhance sustainability.201 

In France, the competition authority issued an opinion regarding the compatibility of “fair trade” 

standardized purchasing conditions with the competition rules.202 The occasion for the opinion 

arose in the context of a reform to the French law concerning small and medium-sized enterprises. 

The reform envisioned the addition of a paragraph which would allow for the recognition of natural 

or legal persons ensuring compliance with fair trade conditions by a Commission established by the 

Council of State.203 Given the reform, the French Minister of the Economy, Finance and Industry 

addressed several questions regarding the compatibility of fair trading initiatives with EU 

competition law. In particular, the questions concerned the compatibility of an agreement between 

producers and importers on a minimum purchase price for the products with Art. 101(1) and the 

possibility for exemption under Art. 101(3).204 In 2006, a working group within the French 

standardization body (ANFOR) was charged with drafting a document to define the criteria 

                                                             
199 The guidance reads “Voor het voorkomen van foreclosure is dan evenwel van belang dat  

slachterijen de keuzevrijheid behouden om zowel vlees van verdoofd als van niet-verdoofd  

gecastreerde varkens te verkopen via de genoemde alternatieve afzetkanalen en de export, en dat zij  

de keuze voor de verkoop van één of voor beide typen vers varkensvlees zelfstandig (unilateraal)  

maken.” (Translation: To prevent foreclosure it is important that the slaughterhouses retain the freedom of 

choice to sell meat from pigs treated with anaesthesia as well as meat from pigs not treated with anaesthesia 

via the alternative distribution and export channels, and that they independently (unilaterally) make the 

choice to sell one or both types of pig meat). Ibid, 4-5. 
200 L Ankersmit, “Het einde van de kiloknallers? De grenzen aan zelfregulering van duurzaam vlees onder het 

kartelverbod” Free University of Amsterdam Working Paper 

<http://dare.ubvu.vu.nl/bitstream/handle/1871/29343/20111020%20AM%207%20-

%20Ankersmit%20zelfregulering%20vleessector%20HERZIEN.pdf?sequence=5 > 
201 Dutch Competition Authority (ACM), “Visiedocument: Mededinging en Duurzaamheid” (2014) 

<https://www.acm.nl/nl/publicaties/publicatie/12930/Visiedocument-mededinging-en-duurzaamheid/> 

The room for maneuver available to the Dutch competition authority is discussed in A Gerbrandy 

“Duurzaamheidsbelangen in het mededingingsrecht: De positie van ACM ten opzichte van het Hof van Justitie 

en de Europese Commissie” [2013] 9 Nederlands tijdschrift voor Europees recht, 326-332. 
202 Conseil de la Concurrence (French Competition Authority), Avis n° 06-A-07 du 22 mars 2006 relatif à 

l'examen, au regard des règles de concurrence, des modalités de fonctionnement de la filière du commerce 

équitable en France (2006) <http://www.autoritedelaconcurrence.fr/pdf/avis/06a07.pdf> ; Conseil de la 

Concurrence (French Competition Authority), “The Conseil de la Concurrence considers that fair trade does 

not necessarily contravene competition rules, but makes several recommendations in orders to organize 

product certification systems” (2006) (Press release)  

<http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=185&id_article=549 >. 
203Conseil de la Concurrence (French Competition Authority), Avis n° 06-A-07 du 22 mars 2006 relatif à 

l'examen, au regard des règles de concurrence, des modalités de fonctionnement de la filière du commerce 

équitable en France (2006) <http://www.autoritedelaconcurrence.fr/pdf/avis/06a07.pdf>, [4-5], 2-3. 
204 Ibid, [2]. 

http://dare.ubvu.vu.nl/bitstream/handle/1871/29343/20111020%20AM%207%20-%20Ankersmit%20zelfregulering%20vleessector%20HERZIEN.pdf?sequence=5
http://dare.ubvu.vu.nl/bitstream/handle/1871/29343/20111020%20AM%207%20-%20Ankersmit%20zelfregulering%20vleessector%20HERZIEN.pdf?sequence=5
https://www.acm.nl/nl/publicaties/publicatie/12930/Visiedocument-mededinging-en-duurzaamheid/
http://www.autoritedelaconcurrence.fr/pdf/avis/06a07.pdf
http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=185&id_article=549
http://www.autoritedelaconcurrence.fr/pdf/avis/06a07.pdf
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applicable in fair trade.205 The document has a caveat that the guidance it contains does not 

constitute French law and that its use is voluntary.206 With respect to what constitutes a fair trade 

price, the document notes that such a price would have to be at least equal to the reference price 

defined for the respective products and geographic zones recognized by the international 

federations of fair trade.207  

In Bulgaria, dairies attempted to standardize milk products also as a means of improving their own 

position on the market. Such standardization can be by means of governmental regulation but with 

the same goal of ensuring a higher standard of living for the producers (e.g. the milk producers).208 

Exclusion as well as collusion can be a source of concern in the case of such initiatives. Just as in the 

case of cartels, there are purely horizontal collusive agreements as well as some vertical collusive 

agreements. In some cases, the restriction of competition will be obvious, just as in cases involving 

collusion. Sometimes, however, a more nuanced approach may be taken. As in the case of joint 

purchasing agreements, buyer standardization can bring about significant efficiencies or progress 

on important social goals.209 The question of competitive assessment is even more difficult in the 

latter cases since it often requires the balancing of economic and non-economic goals. Sometimes, 

the theory of ancillary restraints can help weed out beneficial agreements from agreements which 

are mainly anti-competitive.210 In any case, Article 101 (3) TFEU should remain available to 

defendants whether in the case an analysis by object or by effect.  

7. BUYER COOPERATION –  “A BOON OR A MENACE”? 

Cooperation among competitors, whether on the buying or on the selling side, can be quite 

beneficial. Competitors have a lot in common, which means that they can save on a lot of costs when 

acting together. Companies arranging for joint selling or joint R&D can save on distribution costs, 

bring new products to market which would otherwise not be possible, and strengthen their brands. 

Companies purchasing jointly can similarly save on transaction costs, on warehousing costs, they 

might be able to spur innovation or quality improvements by sellers by ensuring a large enough 

market, or get discounts due to high volume purchases. Such types of cooperation are considered 

                                                             
205 Ibid, [38]. 
206 Ibid, [38]. 
207 Ibid, [41]. 
208 БГ Фермер “Проектонаредба в защита на млекопроизводителите” (BG Fermer, “Draft law in defense 

of milk producers”) (24 April 2012) < http://www.bgfermer.bg/Article.asp?ArticleId=1342465 > 
209 These social goals could, for instance, be taken into account in the consumer welfare analysis as reflecting 

product characteristics which add value for the consumer.  
210 See also Blair and Harrison (n 1) on this at pages 117-118. According to Blair and Harrison, the per se 

doctrine should not be applied in such cases. To translate this as closely as possible into EU competition law 

terms, that means that such agreements should be subject to an effects analysis and not to assessment as a 

restrictions by object. 

http://www.bgfermer.bg/Article.asp?ArticleId=1342465
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beneficial for society – they mean an optimal use of resources and less waste, enable more efficient 

production and distribution, and may promote innovation. 

At the same time, competitors are often tempted to cooperate in ways in which social welfare is 

harmed. Robert Lande and Howard Marvel advance the theory that there are three types of 

collusion: the traditional type which involves fixing prices, and other forms including fixing rivals 

and fixing rules.211 When competing sellers fix prices or agree to reduce output, they deprive 

consumers the benefit of choice of low prices and deprive some consumers of the opportunity to 

purchase altogether. Competing suppliers might also conspire to set rules in their industry to 

prevent the market access of competitors or to restrict the dimensions along which competition is 

taking place. By analogy, competing buyers can decide to join forces to decrease prices, thus 

reducing output and depriving suppliers of the real market value of their product and causing some 

suppliers to exit the market altogether. Competing buyers might similarly engage in 

standardization or norm-setting with the goal of preventing other buyers from entering the market 

or with the goal of locking the existing suppliers in. Such forms of buyer collaboration can have a 

negative impact on competition and welfare, though the harm may not be immediately obvious 

under a consumer welfare standard. 

The challenge for antitrust law is to spot the harmful practices in the case of buyer agreements and 

to distinguish them from pro-competitive practices. Reality, including commercial reality, is often 

complex. While in general the law seems settled with respect to hardcore price-fixing cartels, for 

more novel or more complex types of collaboration, it is sometimes difficult to determine whether 

an agreement falls in the pro-competitive or anti-competitive box, and consequently, which legal 

test will be applied.  

When it comes to cooperation among competing suppliers, there is a lot of literature and a 

substantial body of case law under Article 101 TFEU which helps legal professionals in advising 

their clients. However, the same cannot be said with respect to cooperation among competing 

purchasers. There is very little case law and guidance on that matter, and yet, cooperation among 

purchasers is a frequent phenomenon.  

This chapter started out with the goal of mapping the state of the law with respect to agreements 

whereby buyer power may be achieved. It has discussed various agreements which fall within the 

scope of the competition rules: buyer cartels and other forms of collusion by buyers, agreements 

involving the joint fixing of prices and trading conditions by buyers and sellers, and joint 

purchasing agreements which sometimes share characteristics with collusive agreements and at 

times simply lead to more efficient purchasing. Finally, it has noted that buyer power may also arise 

in the context of standardization agreements and that its exercise might lead to the same negative 

effects as the exercise of monopsony power.  

                                                             
211 R Lande and H Marvel, ‘The Three Types of Collusion: Fixing Prices, Rivals, and Rules’ (2009) 5 Wisconsin 

Law Review, 941.  



Buyer Collusion and Joint Purchasing 

213 
 

In its discussion of the case law and soft law, the argument has been made that buyer cooperation 

and seller cooperation should be approached symmetrically. There should be no confusion 

regarding the possibility that buyer cartels might benefit final consumers. The creation of 

“offsetting” buyer power by means of input price fixing is not recommended as a policy choice. By 

definition, buyer cartels do not benefit consumers; when they are accompanied by downstream 

power or coordination, the effects for consumers are even worse. Ironically, as has been argued in 

Chapter 3 of this thesis, consumer welfare analysis may not capture the harm ensuing for 

consumers in the case of buyer restraints. This is also the reason why a uniform requirement for 

downstream effects is not to be used as the only benchmark for cases involving risk of monopsony 

power. 
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CHAPTER VI 

UNILATERAL EXPLOITATION OF BUYER 

POWER 

PART I: EXCESSIVE PRICING 
 

 

“…it is claimed that monopoly is harmful in a more objective sense. A levy which 

involves a mere transference from buyer to monopolist cannot be said to be 

harmful from a social point of view unless it can be shown that the monopolist is 

less deserving of the levy than the people who have to pay it; either because he is in 

general a less deserving kind of person, or because the transference will increase 

the evils of inequality of incomes. But the levy is not a mere transference. The 

method of raising it, namely by increasing the price of the monopolized commodity, 

causes buyers to divert their expenditure to other, less satisfactory, purchases. This 

constitutes a loss to the consumer which is not balanced by any gain reaped by the 

monopolist, so that there is a net social loss.”1 

 

 

1. INTRODUCTION 

Low purchasing prices for milk, vegetables or meat often send farmers protesting on the streets.2 

This is not unusual - claims related to buyer power exploitation often affect all the suppliers in a 

                                                             
1 A Lerner, 'The Concept of Monopoly and the Measurement of Monopoly Power' (1934) 1(3) The Review of 

Economic Studies, 157, 157. 
2 A variety of newspapers include articles on the topic: S Chadderton, ‘Masked farmers throw 200,000 eggs in 

protest over low prices’ <http://www.mirror.co.uk/news/weird-news/masked-farmers-throw-200000-eggs-

2141936#ixzz3BOOuBh5p > (8 August 2013); P Allen, ‘An oeuf is enough: French farmers smash 100,000 

eggs a day in protest at EU directive to protect hens’ < http://www.dailymail.co.uk/news/article-

2386708/French-farmers-vow-smash-100-000-eggs-day-protest-cripplingly-low-prices-EU-directive-

protecting-hens.html > (Daily Mail, 8 August 2013); O Thring, ‘British farmers' milk price protest’ (11 July 

2012) The Guardian <http://www.theguardian.com/lifeandstyle/wordofmouth/2012/jul/11/british-

farmers-protest-milk-price-drop > ; A Sheehan, ‘Farmers Give Away Free Vegetables in Protest at Store Price 

http://www.mirror.co.uk/news/weird-news/masked-farmers-throw-200000-eggs-2141936#ixzz3BOOuBh5p
http://www.mirror.co.uk/news/weird-news/masked-farmers-throw-200000-eggs-2141936#ixzz3BOOuBh5p
http://www.dailymail.co.uk/news/article-2386708/French-farmers-vow-smash-100-000-eggs-day-protest-cripplingly-low-prices-EU-directive-protecting-hens.html
http://www.dailymail.co.uk/news/article-2386708/French-farmers-vow-smash-100-000-eggs-day-protest-cripplingly-low-prices-EU-directive-protecting-hens.html
http://www.dailymail.co.uk/news/article-2386708/French-farmers-vow-smash-100-000-eggs-day-protest-cripplingly-low-prices-EU-directive-protecting-hens.html
http://www.theguardian.com/lifeandstyle/wordofmouth/2012/jul/11/british-farmers-protest-milk-price-drop
http://www.theguardian.com/lifeandstyle/wordofmouth/2012/jul/11/british-farmers-protest-milk-price-drop
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sector. This is where the EU provisions on competition, and in particular, on the abuse of dominant 

position become relevant. Members of the European Parliament often raise questions about the 

unfair prices and contract terms producers receive from supermarkets and often these questions 

are framed in terms of competition law.3 Let us consider the following question posed by a Member 

of the European Parliament to the European Commission in 2012. 

Question posed by Kartika Tamara Liotard, Member of the European Parliament,  

(18 September 2012)  

 

“Two leading Dutch supermarket chains, Jumbo and Albert Heijn, which have a combined 

market share of around 55 % in the Netherlands, are at present simultaneously trying to 

impose a unilateral price cut on dairy suppliers. 

 

1. To what extent does the Commission consider that this could constitute concerted practice 

which distorts competition within the internal market and therefore contravenes Article 101 of 

the Treaty on the Functioning of the European Union? Does the Commission intend to 

investigate the coordinated pressurising of dairy suppliers, with particular reference to this 

case? If not, why not? 

 

2. Does the Commission agree that this is an abuse of the dominant position of two major 

supermarket chains and that in this instance unfair selling prices are being directly imposed to 

the detriment of dairy farmers, and that this contravenes Article 102 of the Treaty on the 

Functioning of the European Union? 

 

[...] 

 

4. How does the Commission view the fact that supermarket chains are forcing dairy farmers 

and producers to supply their products at or even below the cost of production? In the 

Commission’s view, what are the consequences for production capacity and food security in the 

European Union? 

 

5. Will the Commission take action against Albert Heijn and Jumbo if it is found that there has 

indeed been an infringement of either Article 101 or Article 102 of the Treaty on the 

                                                                                                                                                                                                    
War’ (20 December 2013) Irish Independent <http://www.independent.ie/business/farming/farmers-give-

away-free-vegetables-in-protest-at-store-price-war-29854274.html >. 
3 Some examples of questions submitted by MEPs include: Question “E-011672-13 (14 October 2013) OJ C 

218, 10/07/2014; Question “E-009640-13” OJ C 88 E. Interestingly, it is noted that “a possible consequence of 

this state of affairs is that the EU taxpayer is now indirectly subsidising supermarkets through a policy that is 

designed to protect agricultural supply.” Question “E-008458-13” (6 March 2014) OJ C 66 E; Question E-

003043-13 (15 January 2014) OJ C 11 E; “Question “E-011335-12” (7 November 2013) OJ C 321 E; Question 

for written answer E-008190/2012 (25 September 2013) OJ C 276 E. 
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Functioning of the European Union? Will the Commission actively investigate whether these 

articles have indeed been contravened?”  

Claims about unfairly low purchasing prices are not limited to the grocery sector. Unilateral 

decisions by major buyers to lower prices can arise in other sectors.4 Despite the presence of such 

claims, little is known about the applicability of the EU competition rules to exploitative conduct by 

power buyers. The main question that this chapter intends to answer is “What are the requirements 

for finding an abuse of dominant purchasing position by means of excessive prices given the case 

law of the Courts and the decisional practice of the Commission?” The null hypothesis is that Art. 

102 TFEU is of limited applicability in cases involving excessively low prices imposed by powerful 

buyers. Answering this question and verifying this hypothesis will also contribute to the normative 

aspect of the debate, namely whether the competition rules should be more vigorously enforced in 

cases involving the exploitative exercise of buyer power. 

The chapter is structured as follows. Firstly, it provides illustrations of cases involving excessively 

low prices imposed by dominant buyers. It is established that the test specifically for buyer power 

cases is unclear. For this reason, it is necessary to consider how cases involving excessively low 

prices imposed by powerful buyers might be assessed in light of the doctrine on excessive prices 

imposed by powerful sellers. Therefore, the second step is to discuss the general doctrine on 

excessive pricing. The discussion shows that several tests for excessive pricing co-exist, thus 

contributing to uncertainty about the state of the law. This section will furthermore show that 

following the Scandlines decision of the European Commission, in which one element of the test was 

reinterpreted, the uncertainty is exacerbated. Thirdly, the chapter considers the implications of the 

different interpretations in light of the case law on buyer power and the doctrine on excessive 

pricing. The finding is that regardless of the interpretation chosen, following the existing doctrine 

increases the danger of granting unmeritorious claims by disgruntled suppliers.  

The chapter concludes with an in-depth analysis of the national cases available. For each case, it 

discusses the shortcomings of the decisions taken by national competition authorities in light of the 

knowledge gathered so far about buyer power and the applicability of the law. The analysis shows 

that national authorities struggle with the assessment of claims of excessively low prices imposed 

                                                             
4 Particularly important in recent years have become claims by providers of healthcare services. In the 

Netherlands, where purchasing of healthcare is carried out by non-public bodies, the buyer power question 

has been on the agenda of competition authorities and regulators.  

See e.g. NZa (Dutch National Healthcare Authority), ‘Visiedocument: Inkoopmacht en Collectief 

Onderhandelen’ (2010) 

<http://www.nza.nl/104107/10057/Visiedocument_Inkoopmacht_en_collectief_onderhandelen.pdf > ; 

Maverick Advocaten, ‘Inkoopmacht in de zorg: hoe daarmee om te gaan?’ (29.01.2015) 

<http://www.maverick-law.com/nl/zorg-farma/blogs-zorgspecifieke-fusietoets/inkoopmacht-in-de-zorg-

hoe-daarmee-om-te-gaan.html > and M van Bemmel, ‘Macht van zorgverzekeraars neemt toe: NZa gaat 

strenger toezicht houden’ (Kennedy van der Laan Advocaten, 03.12.2014) 

<http://kvdl.nl/en/nieuws/power-of-health-care-insurers-increases-nza-is-going-to-supervise-more-

strictly/>. 

http://www.maverick-law.com/nl/zorg-farma/blogs-zorgspecifieke-fusietoets/inkoopmacht-in-de-zorg-hoe-daarmee-om-te-gaan.html
http://www.maverick-law.com/nl/zorg-farma/blogs-zorgspecifieke-fusietoets/inkoopmacht-in-de-zorg-hoe-daarmee-om-te-gaan.html
http://kvdl.nl/en/nieuws/power-of-health-care-insurers-increases-nza-is-going-to-supervise-more-strictly/
http://kvdl.nl/en/nieuws/power-of-health-care-insurers-increases-nza-is-going-to-supervise-more-strictly/
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by powerful buyers. The conclusion drawn is that although few indications of an approach to be 

taken in the case of powerful buyers exist, the opportunity should be seized to develop basic 

guidelines on how to address these particular claims. The additional benefit of doing so is to 

prevent divergences in the application of the competition rules in the EU Member States. 

2. EXCESSIVELY LOW PRICING: THE LEGAL CHALLENGE 

What is a fair purchasing price to offer and what is a fair purchasing price to receive? When does a 

seller ask too much and when does a purchaser pay too little? These questions are at the heart of 

excessive pricing claims, and they are difficult questions. Buyer interests and supplier interests are 

usually at odds when it comes to setting the price. Sellers try to obtain as much as possible for the 

goods and services they offer and buyers try to purchase the good or service at the most 

advantageous price. The danger is that both buyers and sellers will try to use the law, or the 

legislative process, to increase its own chance of a better bargain. Parties cannot be trusted to be 

“objective” when it comes to their own commercial interests. 

 

Yet, the concept of an abuse of dominance is an objective concept.5 The challenge then arises to 

devise a test that can show whether a claim of exploitation is meritorious – namely, whether it is 

harmful to society, not just to the individual trader. EU competition law has struggled with claims of 

unfairly high prices set by dominant suppliers ever since the United Brands case. As the sections 

below will show, several methods have been proposed and endorsed by the European Courts. From 

a legal perspective, there is uncertainty as to which test the enforcers should use. Furthermore, the 

reliability of these tests has been criticized by antitrust law and economics scholars, who have 

pointed out to the dangerous potential under these tests that unmeritorious claims will be granted.6 

There is thus the additional issue of how the test can be applied so as to minimize the chance of 

unmeritorious claims being granted. 

 

The challenge for enforcers is even greater in cases involving claims of excessively low prices by 

buyers. Firstly, there is virtually no case law discussing the test to be applied when the claim 

concerns unfairly low prices set by dominant buyers. At the EU level, only one case concerning such 

a claim has been identified – the CICCE case from 1985. 7 Importantly, in this judgment the Court 

confirmed that excessively low prices imposed by a powerful buyer do fall within the scope of Art. 

                                                             
5 See Case C-85/76 Hoffmann-La Roche & Co. AG v Commission of the European Communities [1979] 

ECLI:EU:C:1979:36, [91]. The anticompetitive objective generally does not matter, although it can be relevant 

in some cases. See A Jones and B Sufrin, EU Competition Law: Texts, Cases, and Materials (OUP 2011) 368. 
6 See Roundtable discussion on Excessive pricing in C-D Ehlermann and M Marquis (eds), A Reformed 

Approach to Article 82 EC (European Competition Law Annual 2007, Hart Publishing 2008); 

Konkurrensverket (Swedish Competition Authority), “The Pros and Cons of High Prices” (Conference 

Proceedings, 2007); and OECD Roundtable, Excessive Prices (DAF/COMP(2011)18, 2012), 405-10. 
7 Case 298/83 Comité des industries cinématographique des Communautés européennes (CICCE) [1985] 

ECLI:EU:C:1985:150. 
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102 TFEU. However, little can be inferred from the judgment about the test that should be applied 

to such claims. Therefore, the search for further indications of the likely approach would have to 

continue beyond the pronouncements in this case. Given the absence of a test for buyer cases, the 

Court’s case law on excessive pricing imposed by dominant sellers becomes important. This leads 

to a second challenge: applying the test developed for excessive pricing by dominant sellers to 

exploitative conduct by powerful buyers. How is the test to be adapted? How can it be interpreted 

in a way consistent with economic logic? Thirdly, as has been argued in Chapter 4, when it comes to 

buyer power there is lack of guidance with respect to basic aspects of antitrust analysis: relevant 

market definition, finding purchaser dominance, and proof of harm. As a result, the likelihood that 

authorities and courts make mistakes in assessing the buyer power cases increases. To recapitulate, 

assessing excessive pricing claims in the context of buyer power on the merit is a difficult exercise. 

The unfortunate consequence of this uncertainty is that the law might not be enforced in those 

cases in which it should be enforced, but also that it would permit enforcement in cases in which 

enforcement would result in protecting inefficient companies.  

 

Before delving into the doctrinal discussion, it is important to give some examples and context to 

the notion of “excessively low prices” imposed by buyers. Five cases will be summed up below – one 

is the judgment in CICCE, already mentioned above, from the Court of Justice, and four are decisions 

of national competition authorities. The sample is meant to be illustrative, not exhaustive. Surely, 

there may be other examples of excessive pricing claims involving powerful buyers. The aim is to 

give a brief overview of the type of issues, contexts, and legal questions that arise in the 

adjudication of such claims. A full analysis of the cases is undertaken at the end of the chapter, in 

light of the doctrinal discussion. 

2.1. CICCE  

Despite the limited information it offers, CICCE is important. It involves claims quite typical in the 

food sector as well – namely, 1) that the good is purchased at a price insufficient to cover costs, and 

2) that the price paid for the good fails to reflect how valuable the good is to the purchaser. Such 

questions, of course, provoke contemplation: should the purchase price necessarily cover (every 

producer’s) production cost? Should the price paid to the supplier necessarily reflect the resale 

price? Unfortunately, although the judgment affirms the applicability of Art. 102 TFEU to such 

claims, it hardly contains a test which would enable enforcers to differentiate meritorious from 

unmeritorious claims.  

The case concerned an appeal from a Commission decision rejecting the complaint by the Comité 

des industries cinématographiques des Communautés européennes (CICCE), the industrial 

organization of French film producers. CICCE had lodged a complaint before the European 

Commission, claiming that the three television broadcasting companies in France were setting the 
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purchasing prices for film licenses too low. The companies held exclusive rights for providing TV 

services in France,8 so CICCE claimed they should be considered dominant.9  

Specifically with respect to the abuse, CICCE made two claims. Firstly, it claimed TV companies 

allocated a very small portion, namely 3.3% of their budgets, for the purchasing of film licenses; by 

contrast, CICCE claimed that the films were a lot more valuable to the companies than the license 

fees paid since they constituted the “main program” in the view of audiences, but also in terms of 

commanding the highest advertising rates.10 CICCE’s point was that the rates paid to filmmakers 

were very low compared to the value that the broadcasters received from the films. Secondly, CICCE 

claimed that the average license fee for a film was less than what it would cost the broadcaster itself 

to make a TV film.11 The claim was that if the broadcasting firms were to supply the product 

themselves, they would incur costs which their own fees would not cover.  

The complaint was rejected by the Commission mainly because CICCE refused to supply evidence 

deemed necessary by the Commission – namely, information regarding license fees of individual 

films. For a similar reason its appeal failed before the Court. The Court had requested information 

about audience size and average license fee received;12 however the applicant did not comply. In 

the end, the Court agreed that the Commission was right to require that testing the fairness be done 

for individual films, rather than based on average license figures.13 Given the applicant’s inability to 

provide data, the appeal of the rejection of complaint was dismissed.  

2.2. DECISIONS BY NATIONAL AUTHORITIES 

The only known decision issued by the Commission which involves the exploitative use of buyer 

power for the purpose of obtaining low prices is CICCE. However, complaints regarding excessively 

low pricing by buyers do come before national authorities. In this section four decisions – two by 

the Irish competition authority and two by the predecessor of the Competition and Markets 

Authority in the UK – will be discussed. These decisions address complaints about sheer 

exploitation of buyer power as well as claims about exploitation accompanied by margin squeeze 

and discrimination. At this stage, the facts of the case and the outcome will be presented. A full 

analysis of these decisions is done at the end of the chapter. 

                                                             
8 Ibid, [3]. 
9 We should thus note that the case concerned a situation of oligopsony, in which the parties – either 

collusively or independently – were pursuing the same policy of price-cutting.  
10 CICCE (n 7), [4]. 
11 Ibid, [4]. 
12 Ibid, [13]. 
13 Ibid, [24]. 
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A decision discussing claims about sheer exploitation of buyer power is The Increase in Wholesale 

Price of Electronic Top-Up by Vodafone Ireland Limited. 14 The case concerned a decision by 

Vodafone Ireland Ltd. to reduce the margins paid for top up of prepaid mobile phone services. The 

service in question is the possibility for users to buy mobile phone credit (top up) and charge their 

phones with that credit at a physical store. Such a store could be a (grocery) store or a news kiosk. 

The complaint concerned one of these methods – namely, the “Etop up” which is purchased at 

physical retail locations. The complainants argued that given Vodafone’s estimated market share of 

57% on the market for mobile telephony services in Ireland Vodafone was abusing its dominant 

position in a way that would lessen the competition in the grocery trade. 

The authority found no likely restriction of competition because there were no estimates or 

evidence that the practice would have the effect of causing a decline in the number of retailers. The 

authority also found that retailers could choose to charge a service fee to final consumers to make 

up the lost margins. The ICA found no likelihood of consumer harm, but on the contrary –  

likelihood of an increase in competition among the retailers. The complaint was rejected. 

The decision exemplifies the difficulties of distinguishing meritorious from unmeritorious claims in 

the “simple” scenario of unilateral price decreases imposed by powerful buyers. The ICA’s 

reasoning also reveals how the lack of knowledge about buyer power and the applicable tests in the 

case of buyer exploitation may push an authority off-track in its analysis.  

Two decisions15 – one taken by the Irish Competition Authority and one taken by the Office of Fair 

Trading in the UK – concern complaints about the reduction of compensation to travel agents by an 

allegedly dominant airline. It is remarkable that both complaints relied on the European 

Commission’s decision against British Airways, in which the airline was found to be dominant on 

the narrowly defined market for the purchase of air travel agency services. Just like in CICCE, the 

claim is made that the payments offered by the dominant purchaser are insufficient to cover the 

production costs. Just like in The Increase in Wholesale Price of Electronic Top-Up by Vodafone 

Ireland Limited, the argument was made that competition will be lessened because providers will 

exit the business as a result of the low prices.  

The decision by the Irish Competition Authority (ICA) was in response to a complaint by travel 

agents about Aer Lingus’ unilateral reduction of commissions from 9 % to 5 %.16 The complainants 

were travel agents who alleged that as a result of the decreases in their margins the following 

outcomes can be expected: 1) travel agents would go out of business 2) consumers would suffer 

from a loss of information and an impartial source of advice 3) elderly consumers would be 

                                                             
14 Case COM/118/02 The Increase in Wholesale Price of Electronic Top-Up by Vodafone Ireland Limited (25 

October 2002), Decision on the Competition Authority No. E/02/002. 
15 Case COM/15/02 Reduction in Travel Agents’ Compensation by Aer Lingus plc (21 March 2002) Decision of 

the Competition Authority No. E/02/001 and Case CE/1471-02 The Association of British Travel Agents and 

British Airways plc, Decision of the Director General of Fair Trading No. CA98/19/2002 (11 December 2002) 
16 Case COM/15/02 Reduction in Travel Agents’ Compensation by Aer Lingus plc (21 March 2002) Decision of 

the Competition Authority No. E/02/001, 1-2. 
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especially affected since this group tends not to have credit cards.17 The complaint was rejected. 

The ICA could not find support that competition would be restricted and consumer welfare – 

harmed – as a result of the change in commission levels. The ICA also found that Aer Lingus’ 

conduct could be objectively justified.  

The second decision was prompted by a complaint from the Association of British Travel Agents 

(ABTA), an organization representing more than 2000 travel agents and tour operators in the UK.18 

The claims are similar to those of the complainants in Ireland. However, ABTA’s complaint also 

involved a discrimination claim. The core of the complaint was the decision by British Airways to 

reduce the commissions it paid to travel agents for short haul flights from 6 pounds to 2.50 pounds 

for economy class tickets and from 11 pounds to 5 pounds for premium class tickets; the rates paid 

for long haul tickets had remained unchanged.19 The complainants argued that they could not afford 

to supplement their revenues by charging consumers since consumers would then switch to 

booking online.20 The complaints alleged that by doing so British Airways 1) offered excessively low 

prices for the purchasing of the agents’ services which do not cover the costs of the agents and 2) 

discriminated in favor of its own business of selling its own tickets via its website.21 

The OFT rejected the complaint. In particular, it noted that travel agents were free to supplement 

the income lost by charging additional fees for their services to consumers. The discrimination 

claim was also rejected on grounds that the two types of services were not sufficiently similar 

substitutes. The OFT also admitted the objective justifications regarding increased efficiency and 

gains for consumer welfare submitted by British Airways. 

Notably, in both decisions, the authorities bypassed applying the tests in CICCE and United Brands, 

but, as it will be argued, applying the tests would have likely had adverse results for welfare and 

competition. 

The final decision in the sample concerns purchasing carried out for the purpose of providing 

public services. The complaint involved both exploitation and discrimination claims. The case 

concerned complaint by the BetterGroup, a private limited company owning more than 30 care 

homes in the UK, of which two in the Shankill area of Belfast. 22 The complaint concerned the 

payments BetterGroup received from the North & West Belfast Health and Social Services Trust 

(N&W)for services in these two homes it owns in the Belfast area.23 BetterCare alleged that N&W 

was in a dominant position as the only buyer of residential and nursing home care service and that 

                                                             
17 Ibid, 2. 
18 Case CE/1471-02 The Association of British Travel Agents and British Airways plc, Decision of the Director 

General of Fair Trading No. CA98/19/2002 (11 December 2002), 4. 
19 Ibid, 3. 
20 Ibid, 1. 
21 Ibid, 3. 
22 Case no CE/1836-02 BetterCare Group Ltd/North & West Belfast Health and Social Services Trust (18 

December 2003) Decision of the Office of Fair Trading No CA98/09/2003.  
23 Ibid, 6.  
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it was abusing this position by 1) paying excessively low prices to BetterCare and 2) by 

discriminating in favor of the statutory homes managed by N&W by paying to these homes 

significantly higher prices than to Better Care.24 

The OFT rejected the complaint because it found that N&W does not set the prices for the services 

in question thus “it cannot have committed an abuse under Chapter II of the CA98 even if it were 

found to be paying excessively low prices.”25  In addition, the OFT considered the likelihood that 1) 

BetterCare has to exit the market; 2) the costs incurred per resident per week by the BetterCare 

homes concerned and 3) the profitability of BetterCare’s competitors in North and West Belfast. 

The price discrimination claim was also rejected on grounds that N&W had no choice over what 

prices it pays to BetterCare nor over the budget it receives for the statutory homes. 

Finally, the OFT concluded that “paying excessively low purchase prices is likely to amount to an 

abuse under Chapter II of the CA98 only in exceptional circumstances, which the OFT has no reason 

to believe are present in this case.”26 However, the OFT does not refer to nor specify what these 

“exceptional circumstances” might be and how they are not met in the present case.27  

What is remarkable in all four decisions is the limited role played by the EU competition law 

doctrine on excessive pricing. In all decisions, the authorities hardly pay attention to the 

requirements of the United Brands test or CICCE. Rather, the reasoning follows the general 

assessment under Art. 102 TFEU. The question then arises: should the authorities have followed the 

prescriptions of the existing case law? In order to answer this question, a discussion of the 

excessive pricing doctrine is in order. 

3. EXCESSIVE PRICING: THE DOCTRINE 

The Treaty explicitly prohibits the imposition of unfair prices by dominant companies and there is 

sufficient case law affirming that such conduct qualifies as an abuse. The problem is that despite 

pronouncements by the Court and some decisional practice from the Commission, the test for 

excessive pricing remains unclear. In practice, there is uncertainty as to what the essential elements 

of the test are, and how they are to be interpreted.  

It is argued here that we can interpret the doctrine as essentially proposing two tests for assessing 

exploitative abuse. The first test is based on the notion of economic value and the lack of reasonable 

relation between economic value and price. This formulation was offered by the Court in the very 

                                                             
24 Ibid, 3-4. The complainants raised several additional points such as the fact that higher prices to the 

statutory homes would have the effect of diverting staff from BetterCare to the statutory homes, the practice 

of “topping up” and the refusal by N&W to engage in negotiation over the standard terms of contract.  
25 Ibid, 16 (emphasis added). 
26 Ibid, 19. 
27 The OFT refers to para. 2.1. of the OFT Guideline “The Competition Act 1998 Assessment of Individual 

Agreements and Conduct” (OFT 414 September 1999). 
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first case concerning the imposition of unfair prices by a dominant undertaking – the General 

Motors case. In this judgment, dating back to 1975, the Court examined an appeal to a Commission 

decision. The Court’s formulation was very likely driven by the facts of the case and the formulation 

of the assessment by the Commission. A couple of years later, the opportunity for a more 

sophisticated test arose in the context of an appeal to another Commission decision – the Chiquita 

decision, condemning the pricing strategy of the United Brands company. In its judgment in United 

Brands, the Court affirmed its previous pronouncement in General Motors. However, in addition to 

that, it established a separate, two-prong test for the testing of excessive pricing claims.28 In this 

sense, United Brands was not a modification of General Motors; rather it can be read as an 

alternative to test established in General Motors. Importantly, in United Brands the Court also held 

that other methods (tests) could be devised for the testing of an unfair price.  

This early history partially explains what can be described as a “parallel existence” of separate tests 

for proving unfair pricing abuse. As the discussion will show, both formulations of the test have 

been used – both by the Court and by the Commission, both before and after the modernization. In 

some cases, a pronouncement of unfairness is made on the basis of comparison of costs and prices, 

in others – only a suggestion of comparing prices (e.g. in different markets) is made. As a result, 

there is debate in the literature as to whether the test for excessive pricing has two cumulative 

steps or whether a showing of excessiveness as in General Motors would suffice.29 Despite the slight 

differences in tests, however, it seems that the test in United Brands is considered the most 

authoritative one when it comes to a testing of exploitative abuse.30 

Several new elements have invigorated the debate on exploitative abuse. Firstly, the Commission 

decision in Scandlines re-interpreted the meaning of the term “economic value”, on which the 

General Motors test is based and to which the test in United Brands makes reference. The 

Commission’s interpretation has given rise to worries that under the new understanding of the 

term, enforcement of the competition rules in cases of excessive pricing will be precluded.31 Yet, as 

will be argued, this development is not necessarily final. After Scandlines, the original formulation of 

“economic value” as set in General Motors continues to be used by the Commission and by the 

                                                             
28 There has been discussion in the literature as to whether the test in United Brands contains two cumulative 

requirements. Complainant Scandlines argued in the context of the eponymous decision that the two prongs 

of the test were not cumulative and satisfying only one of them would suffice for the establishment of abuse.  
29 See e.g. M Motta and A de Streel, ‘Excessive Pricing in Competition Law: Never Say Never?’, pages 14-46 in 

Konkurrensverket (Swedish Competition Authority), “The Pros and Cons of High Prices” (Conference 

Proceedings, 2007), 39; N Wahl, “Exploitative High Prices and EU Competition Law – A Personal Reflection” 

pages 47-64 in Konkurrensverket (Swedish Competition Authority), “The Pros and Cons of High Prices” 

(Conference Proceedings, 2007), 60.  
30 Contribution by N Wahl, “Exploitative High Prices and EU Competition Law – A Personal Reflection” pp 47-

64 in Konkurrensverket (Swedish Competition Authority), “The Pros and Cons of High Prices” (Conference 

Proceedings, 2007), 60. 
31 Ibid, 61-62. See also Submission by Fletcher A and Jardine A, “Towards an Appropriate Policy for Excessive 

Pricing” (Annex to Contribution by the UK) in OECD Roundtable, Excessive Prices (DAF/COMP(2011)18, 

2012), 290. 
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Court.32 Nonetheless, given the changes following Scandlines, we might wonder which of the 

approaches will be used in such a case and especially how the approach will be adapted to suit an 

analysis of excessive prices imposed by the demand side. 

3.1. GENERAL MOTORS  

The case was an appeal to a Commission decision finding that General Motors had abused its 

dominant position when it charged very high prices for issuing certificates of conformity for 

vehicles. By means of background, in 1968 Belgium passed a law about the technical standards that 

motor vehicles must meet before they can be used on public highways. The law provided that the 

technical inspection is to be carried out by the respective car dealer, including for new or second-

hand vehicles imported from another MS. No price scales for the service were specified in the 

legislation. General Motors Continental NV, as the sole authorized agent of the company in Belgium, 

was responsible for carrying out the inspections and issuing certificates of conformity for vehicles 

imported otherwise than through its standard distribution system – namely, parallel imports and 

second-hand vehicles coming from abroad. In five such cases (between 15 March and 31 July 1973), 

General Motors charged the importers the fees it charges for the inspection of American-

manufactured models into Belgium, which resulted in very high fees for the customers. Upon 

complaints from clients, General Motors Continental adopted a new price list for European-

manufactured cars and the prices were substantially lower (as of August 1973). It also undertook to 

reimburse the five customers who had originally overpaid for the service. A year later (July 1974), 

the European Commission, acting out of its own initiative started investigation of the case.  At the 

end of the 1974, the Commission adopted a decision finding that General Motors had infringed Art. 

102 TFEU by charging abusive prices for the issuing of the certificates in the period between 15 

March and 31 July 1973.33 

It is worth noting that both the Commission and the Court in this case were not concerned with the 

excessive price as such, but rather with its possible impact on parallel trade. In particular, in 

                                                             
32 See Court judgment in Case C-385/07 P Der Grüne Punkt – Duales System Deutschland GmbH v Commission 

of the European Communities [2009] ECLI:EU:C:2009:456 discussed in Section 3.3. below. 
33 Decision No IV/28.851- General Motors Continental. The Commission thus disregarded the fact that the 

company had already lowered its prices and had compensated the five clients who had overpaid under the 

previous policy. The Court, however, took these facts into consideration. It found that the company had 

responded promptly to complaints by its customers and had reduced the fees “in line with the real costs of 

the operation” and had refunded the overcharge. As a result, the Court found that the Commission’s 

intervention had been “unjustified in the actual temporal and factual circumstances in which it took place.” 

Ibid, [23]. 
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response to General Motor’s assertion that the practice had no adverse effect on competition,34 the 

Court stated:   

“Such an abuse might lie, inter alia, in the imposition of a price which is excessive in relation to 

the economic value of the service provided, and which has the effect of curbing parallel imports 

by neutralizing the possibly more favorable level of prices applying in other sales area in the 

Community or by leading to unfair trade in the sense of Article 86 (2) (a)”.35 

The pronouncement in General Motors seemed to suggest that a huge disparity between price 

charged and cost incurred would be abusive. However, we should note that the Court never defined 

the term “economic value”. Even if the term is understood to mean costs, further questions arise: 

which costs would be taken as a benchmark: marginal costs, average costs or total costs? Would 

dividend payments to shareholders count? Secondly, the term “economic value” could be 

interpreted in the economic way – namely, “willingness to pay”. As will be discussed below, the 

latter interpretation has been accepted in some recent decisions involving excessive pricing 

claims.36 The implications for defendants under the first and the second interpretation would be 

radically different. 

Although the case is about excessive pricing, the level pricing is not the main concern. It is clear that 

what was at stake in this case was not the level of prices as such, but the fact that the practice was 

meant to prevent parallel imports. In its pronouncement about the abusiveness of the price, the 

Court explicitly linked the level of the price to an “effect of curbing parallel imports”.37 The case 

resembles a refusal to supply case, in which the exploitation flows from exclusion. The price was 

meant to be prohibitive, thus the emphasis of the case is the internal market element, not 

exploitation as such.38  

3.2. UNITED BRANDS  

Just three years after the decision in General Motors, the opportunity for a more sophisticated test 

arose in the context of an appeal to another Commission decision – the Chiquita decision, 

condemning the pricing strategy of the United Brands company. In its judgment in United Brands, 

the Court affirmed its previous pronouncement in General Motors. However, in addition to that, it 

                                                             
34 General Motors had claimed that “[n]either the object nor the effect of the conduct for which it is criticized 

was to affect competition adversely.” Case 26-75 General Motors Continental NV v Commission of the European 

Communities [1975], ECLI:EU:C:1975:150. 
35 Ibid, [12]. 
36 See the Commission decision in Case COMP/A.36.568/D3 – Scandlines Sverige AB v Port of Helsingborg 

(discussed below) and in the UK case Attheraces Ltd. v. The British Horseracing Board Ltd. [2005] EWHC 

3015 (Ch); on appeal [2007] EWCA Civ 38. 
37 General Motors (n 34), [12]. 
38 See also Contribution by N. Wahl (n 30) 52-54. 
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established a separate, two-prong test for the testing of excessive pricing claims.39 In this sense, 

United Brands was not a modification of General Motors; rather it can be read as an alternative to 

test established in General Motors. Importantly, in United Brands the Court also held that other 

methods (tests) could be devised for the testing of an unfair price.  

3.2.1. THE CHIQUITA DECISION 

The Chiquita decision which gave rise to the landmark United Brands case started as a refusal to 

deal case. The Commission’s investigation was provoked by a complaint from Danish banana 

distributor Olesen who was refused supplies by the United Brands Company (UBC) after 

participating in the promotional campaign of another banana supplier.40 Upon investigation, the 

Commission concluded that UBC had abused its dominant position not only for refusal to supply, 

but on three additional counts. 41 The following practices by UBC were found to be abusive: 1) 

prohibiting distributors/ripeners from reselling green bananas obtained from UBC; 2) engaging in 

price discrimination toward different distributors/ripeners 3) by imposing unfair prices for 

Chiquita bananas on customers in Belgium, Luxembourg, the Netherlands, Denmark and Germany 

and 4) refusing to supply distributor Olesen.42 

The case as such does not concern so much excessive pricing as differential pricing within the 

Community. It was the comparison between the prices requested by UBC from its distributors 

depending on the Member State the bananas were destined for that led the Commission to conclude 

that the prices asked in some Member States were unfair.  

Were the prices unfair to the distributors? Most distributors were probably satisfied with this set-

up, especially considering that they were shielded from competition via parallel trade thanks to 

UBC’ system of preventing trade in green bananas. They would have been happy to sell at a higher 

price in their national markets. UBC had pointed out that the prices are determined each week 

following negotiations with the ripeners/distributors on the basis of what the ripe banana price 

                                                             
39 There has been discussion in the literature as to whether the test in United Brands contains two cumulative 

requirements. Complainant Scandlines argued in the context of the eponymous decision that the two prongs 

of the test were not cumulative and satisfying only one of them would suffice for the establishment of abuse.  
40 Commission Decision IV/26699 – Chiquita [1975] OJ 95/1-20. United Brands contested this finding and 

stated that Olesen simply did not have the appropriate ripening facilities. (judgment) 
41 It should be recognized that the different “abuses” found by the Commission were connected and in fact 

could be considered as part of a “system”. Thus, UBC’s requirements regarding ripening facilities, conditions 

of exclusivity and prohibition of trade in green bananas among ripeners/distributors prevented trade and 

competition among these distributors. The refusal to supply to Olesen came as punishment for Olesen’s 

breach of exclusivity. The system was set up in such a way so as to prevent arbitrage among distributors and 

maintain the differences in prices. This practice on the other hand permitted United Brands to charge 

different prices for the same products solely based on where they were destined for since UBC did not do any 

of transport and distribution itself. On the latter point, see Chiquita, L 95/8-9. 
42 See Commission Decision IV/26699 – Chiquita [1975] OJ 95/19 or Article 1 of the adopted decision. 
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(“yellow market price”) could be expected on the respective national market in a week.43 The prices 

differed because of a variety of factors influencing national prices, among those: “the weather, 

different availability of seasonal competing fruit, holidays, strikes, Government measures, currency 

denominations.”44 We may thus assume that the distributors’ interest was taken into account at the 

negotiation stage. For UBC, that meant that the profits for each market could be maximized based 

on what that market could bear, subject to the competitive constraint of competing bananas and 

other fruit. 

As to final consumers, no investigation was made as to whether the prices maintained by UBC were 

in fact too high for consumers. The Commission’s concern seemed to be not so much with the level 

of banana prices as such – the Commission does not mention, for instance, complaints by consumers 

that the fruit was unaffordable or that they had to cut back on its consumption because of its high 

prices. Rather, the notion that the price was excessive arose from a comparison of the prices 

charged to different distributors for the same product solely based on where the product was 

destined for.  When compared, the price differences seemed unfair because the products were the 

same and UBC had no extra costs. 45  The Commission then assumed that the prices were too high 

and profits were excessive, since if UBC was able to make a profit on the lowest paying customer, it 

was surely making significant profits on the other customers. 46 The excessive pricing argument was 

thus an extension, if not even a slightly modified repetition, of the discriminatory pricing one.  

The appeal to the Chiquita decision resulted in the United Brands judgment. It has since served as 

the most authoritative case on excessive pricing. The test essentially considers two elements: 1) 

difference between price and cost 2) fairness of the price in itself. The first prong seems like a test 

of excessive profitability. The second prong of the test is oriented to determining the unfairness of 

the price – essentially, by means of comparison with the prices of competing products.  Both 

elements will be discussed below. 

3.2.2. UNITED BRANDS: THE TEST 

On appeal, the Court of Justice upheld three of the four elements of the Commission’s decision, but 

annulled the decision with respect to the finding of excessive pricing by UBC. The reason was that 

                                                             
43 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission of the European 

Communities [1978] ECLI:EU:C:1978:22, [217-218]. 
44 Ibid, [220]. 
45 Commission Decision IV/26699 – Chiquita [1975] OJ L 95/15. The key point for the Commission was the 

fact that the bananas unloaded at the ports at Bremerhaven or Rotterdam were entirely the same – there 

were no differences in quality and UBC did not have to bear the costs of transportation. This is why the 

Commission found that “[i]n these circumstances it is not unreasonable to conclude, without analyzing UBC’s 

cost structure, that the delivered Rotterdam prices for bananas to be sold to Irish customers cif [sic] Dublin at 

least reflect UBC’s costs for the bananas in question.” 
46 Ibid. The Commission relied on an internal document from UBC that the lowest prices – those charged to 

Irish customers – still brought a profit to the company. The Commission then concluded that the prices 

requested of distributors delivering to other MS would “accordingly produce a very substantial profit.” 
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the Court found that the Commission had too hastily assumed that the prices were excessive and 

that it had relied on weak evidence.47 The Court’s pronouncement on that point has since served as 

the test for excessive pricing claims under Art. 102 TFEU.  

The Court held that charging excessive prices could be an abuse of dominant position and laid out 

the reasoning which should guide an analysis of excessive pricing: 

“250 In this case charging a price which is excessive because it has no reasonable relation to 

the economic value of the product supplied would be such an abuse.  

 

251 This excess could, inter alia, be determined objectively if it were possible for it to be 

calculated by making a comparison between the selling price of the product in question and its 

cost of production, which (sic.) whould disclose the amount of the profit margin; however the 

Commission has not done this since it has not analysed UBC's costs structure. 

 

252 The questions therefore to be determined are whether the difference between the costs 

actually incurred and the price actually charged is excessive, and, if the answer to this question 

is in the affirmative, whether a price has been imposed which is either unfair in itself or when 

compared to competing products. 

 

253 Other ways may be devised — and economic theorists have not failed to think up several 

— of selecting the rules for determining whether the price of a product is unfair.” 

This portion of the judgment has since constituted the test for unfair pricing claims. 48 In a first 

place, the disconnect between price and economic value has to be tested. To determine that, costs 

are compared to the price, which essentially means that the gross profit margin is identified by 

means of subtracting the cost of production from the products’ selling price. Essentially, this looks 

like a test of excessive profitability.  

P (price) – C (cost) = π (profit) 

 

                                                             
47 The only evidence relied on by the Commission was a letter from UBC showing that even the prices for the 

lowest paying customers – the Irish – produced profits. However, UBC had retracted the letter and claimed 

that those prices actually produced losses for the company. See United Brands (n 43), [243]. Furthermore, 

UBC claimed that it had failed to make a profit on the relevant market for five consecutive years with the 

exception of 1975 at [262]. The Court explained that even though these assertions were not supported by 

relevant document and might be unreliable, the Commission still bore the burden of proof to show that the 

prices charged were unfair. United Brands (n 43), [263-264]. 
48 O’Donoghue and Padilla note some disagreement in the literature with respect to the conditions in the 

United Brands test. They point that some commentators have questioned whether the two steps in the Court’s 

test are to be seen as cumulative or alternative. R O'Donoghue and J Padilla, The Law and Economics of Article 

82 EC (Hart 2006), 611. 
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However, profitability itself does not seem to be prohibited in EU competition law nor within the 

United Brands judgment. In United Brands, the Court does not regard the making of profit as such as 

contrary to competition.49 One possible interpretation of the first prong is that the Court wanted to 

avoid situations in which loss-making prices would be considered exploitative. In the Chiquita 

decision, the Commission had taken loss-making prices as a benchmark for what normal prices 

should be. It had reasoned that if UBC could afford to charge much less in Ireland than in other 

Member States and still turn a profit, then the prices in other markets must be exorbitant. However, 

UBC made submissions that it suffered losses on the bananas sold on the Irish market. Under this 

interpretation, profitability in and of itself does not seem contrary to Art. 102 TFEU. Rather, it 

seems to be a prerequisite for a finding of an excessive pricing abuse. The more important question 

seems to be the unfairness of the price as such.  

With respect to the second prong of the test, the Court made suggestions as to how unfairness could 

be verified. Comparison with competing products was suggested as an option by the court. From 

the data on hand, it seemed that the difference with UBC’s major competitors was 7%. The Court 

concluded that this was a percentage difference “which cannot automatically be regarded as 

excessive and consequently unfair.”50 

In terms of clarity, the test in United Brands was hardly an improvement over the test in General 

Motors. The first prong of the test seems identical to the test in General Motors, assuming that 

“economic value” is understood in terms of costs. The second prong, however, raises a separate 

question about the meaning of “unfairness as such”. The approach suggested by the Court – 

comparison with the prices of competing products – offers no further guidance on methodology. 

Over time, different types of comparisons have been accepted or suggested by the Courts. For 

instance, O’Donoghue and Padilla (2006) identify the following benchmarks: price comparisons 

across markets or competitors, geographic price comparisons and comparisons over time.51 

Sometimes authorities apply several benchmarks at once.52 Given the difficulties of interpretation, 

the section below will discuss the excessive pricing doctrine after the test in United Brands with the 

goal of extracting more information about the circumstances in which a price may be found 

exploitatively excessive. 

 

                                                             
49 United Brands (n 43) [126]. The Court noted that “An undertaking’s economic strength is not measured by 

its profitability; a reduced profit margin or even losses for a time are not incompatible with a dominant 

position, just as large profits may be compatible with a situation where there is effective competition.” 
50 Ibid, [266]. 
51 O’Donoghue and Padilla (n 48), 613-620. 
52 Motta and de Streel (n 29) at 37-39 note that this was the approach taken by the Commission in Scandlines. 

O’Donoghue and Padilla (n 48) at 632 call this a “preponderance of evidence” approach and note that this 

approach was used in OFT No CA98/2D/2001 Napp Pharmaceutical Holdings Limited and Subsidiaries (UK).  
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3.3. EXCESSIVE PRICING AFTER UNITED BRANDS : THE COURTS 

On the assumption that economic value means cost, the tests in General Motors and United Brands 

overlap. The exception is the second prong in United Brands which requires proving that the price is 

unfair. Clearly, a plaintiff would prefer the test in General Motors since only a finding of 

excessiveness would have to be made. This was the claim of the applicants in Scandlines. 

Defendants, on the other hand, might prefer the stricter two-prong test in United Brands. Which test 

should be applied when is a matter that is not yet settled. 

However, we cannot assume that United Brands overruled General Motors since both tests recur in 

the case law of the Court and the practice of the Commission. The following sections will briefly 

discuss the available case law on excessive pricing and the way in which the tests were formulated. 

A further distinction needs to be made with respect to the case law. Although excessive pricing is 

what all cases have in common, sheer exploitation is hardly the only claim. Often, the excessive 

pricing serves the function of excluding competitors, raising their costs, or prohibiting consumer 

access to competing products. Thus, it is difficult to isolate a test that only deals with sheer 

exploitation, unaccompanied by a partitioning of the internal market or taking place in a broader 

exclusionary scheme. This becomes evident in the discussion of the case law which follows. 

In British Leyland (1986), an almost identical situation to the one in General Motors was the source 

of concern.53 The Commission adopted a decision prohibiting the excessive pricing. The decision 

was upheld on appeal by the Court.54 The judgment referred to the General Motors case, but not to 

United Brands: 

 “As the Court held in its judgment in General Motors (cited above), an undertaking abuses its 

dominant position where it has an administrative monopoly and charges for its services fees 

which are disproportionate to the economic value of the service provided.”55 

Similarly to General Motors, British Leyland concerned a pricing practice aiming to prevent parallel 

imports of vehicles of the same brand as produced by the dominant undertaking. 

In 1988, the Court was faced with another exploitative pricing claim, this time concerning sheer 

excessiveness of the price, unaccompanied by internal market considerations or concern of an 

exclusionary strategy. In Bodson, a provider of funeral services attempted to justify its entry on 

markets protected by a concessions granted by local authorities by invoking competition law.56 The 

Court pointed to Art. 102 (a) TFEU and confirmed that the charging of unfair prices fell within the 

scope of this provision.57 It was not possible to determine if the prices were indeed unfair from the 

                                                             
53 Commission Decision IV/30.615 – British Leyland, OJ L [1984] 207/11. 
54 Case 226/84 British Leyland Public Limited Company v Commission of the European Communities [1986]  

ECLI:EU:C:1986:421. 
55 Ibid, [27]. 
56 Case 30/87 Bodson v Pompes Funèbres des Régions Libérées (1988) ECLI:EU:C:1988:225. 
57 Ibid, [30].  
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information provided.58 This is why the Court suggested that a comparison could be made between 

the prices charged by the concession-holders and the prices charged by other undertakings and in 

other regions:  

“Since over 30 000 communes in France have not granted to an undertaking the concession to 

provide ‘external services’ for funerals, but have left that service unregulated or operate it 

themselves, it must be possible to make a comparison between the prices charged by the group 

of undertakings which hold concessions and prices charged elsewhere. Such a comparison 

could provide a basis for assessing whether or not the prices charged by the concession holders 

are fair.”59 

Notably, only the second prong of the test in United Brands was applied. The Court did not suggest 

making a comparison between PFRL’s costs and prices. This was also the case in SACEM I & II, 

discussed below, in which the question of costs only arose at the stage of discussing objective 

justifications. 

Sheer exploitation60 was also the subject of preliminary reference in SACEM I & II (1989). The 

plaintiffs were discothèque owners involved in proceedings against the French collecting society 

for musical works protected by copyright (Société des auteurs, compositeurs et editeurs de musique, 

for short SACEM). Disco operators claimed that the rate of royalties demanded by SACEM were 

“arbitrary and unfair” and as such were an abuse of dominant position.61 In particular, the legal 

action disputed SACEM’s policy of setting royalty levels at a fixed percentage of 8.25% including 

VAT of the turnover of the discothèque.62 Furthermore, disco operators challenged SACEM’s refusal 

to grant them access only to the portion of repertoire that the disco was interested in. The plaintiffs 

were thus forced to purchase access to the whole (worldwide) repertoire managed by SACEM for 

the territory of France even though they were only interested in the repertoire for US and UK 

music.63 SACEM refused that on grounds of being bound by reciprocal representation contracts.64  

Importantly, just as in Bodson, only a comparison was prescribed by the Court. No reference was 

made to the cases in General Motors or United Brands, nor about the need to show 

unreasonableness in the spread between price and cost. The Court held that: 

“… a national copyright-management society holding a dominant position in a substantial part 

of the common market imposes unfair trading conditions where the royalties which it charges 

to discothèques are appreciably higher than those charged in other Member States, the rates 

                                                             
58 Ibid, [31]. 
59 Ibid, [31]. 
60 However, it should be noted that the exploitation took place in the context of partitioning of the market by 

collecting societies. 
61 Case 395/87 Ministère Public v Jean-Louis Tournier [1989] ECLI:EU:C:1989:319 (SACEM I)[4]. 
62 Ibid, [5]. 
63 Ibid, [5]. 
64 Ibid, [6]. 
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being compared on a consistent basis. That would not be the case if the copyright-management 

society in question were able to justify such a difference by reference to objective and relevant 

dissimilarities between copyright management in the Member State concerned and copyright 

management in the other Member States.”65 

Importantly, the Court explained that an undertaking could still rely on objective justifications. In 

the particular case, however, SACEM’s justifications were rejected by the Court. SACEM tried to 

justify its high fees by arguing that discothèques in France charged higher prices than discos 

elsewhere, that French copyright law required additional payments in order to ensure a higher 

level of protection for copyright holders, and that the French tradition required that even very 

small charges would have to be recovered.66 The Court noted that SACEM had very high operating 

costs in comparison with other collecting societies. 67 Thus, it was SACEM’s own bloated costs and 

inefficiency that resulted in high costs. The Court concluded that “it is precisely the lack of 

competition on the market in question that accounts for the heavy burden of administration and 

hence the high level of royalties.”68 In this case, “comparison with the situation in other Member 

States may provide useful indications regarding the possible abuse”.69 

In SACEM II, the referring courts70 specifically asked if the aggregate royalty of 8.25% of the gross 

turnover of the discothèque was to be considered abusive when this rate is manifestly higher than 

the rate charged by collecting societies in other Member States. 71 The Court answered that question 

in the affirmative, thus holding that a royalty level of 8.25% of turnover was excessive.72 Once 

again, no mention of United Brands or General Motors was made. 

It is important to distinguish Bodson and SACEM I&II from the other cases because they concerned 

claims of sheer exploitation. Furthermore, the dominant undertakings in these cases held legal 

monopolies. In these cases, the Court did not repeat the requirement for ensuring that prices are 

above cost. This is especially relevant in the context of SACEM I & II, where the costs were found to 

be inflated. In this case, the Court seemed less concerned with excessive profitability, but more with 

whether the offer to the consumers was fair in light of what was possible in other markets. 

A different approach was taken in another regulated sector. In Ahmed Saeed Flugreisen (1989) the 

situation resembled that in Bodson – a low cost supplier had entered a market in which prices were 

                                                             
65 Ibid, [46]. See also [38]. 
66 Ibid, [39-42]. 
67 Ibid, [42]. 
68 Ibid, [42]. 
69 Ibid, [43]. 
70 This case joins questions from three courts in Poitiers.  
71 Joined Cases 110/88, 241/88 and 242/88 François Lucazeau v SACEM and others [1989] 

ECLI:EU:C:1989:326 (SACEM II), [7]. 
72 Ibid, [30]. 
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regulated.73 The company relied on EU competition law as a shield in proceedings against it. It 

claimed that prices on the market were excessive for consumers. Obviously, the entity was not 

directly harmed by the prices – the fact that the prices were high was what enabled it to enter the 

market.  

Using sector-specific regulation to inform an assessment of unfairness was the approach taken by 

the Court. The Court did not refer to the test in United Brands and instead suggested that guidance 

with respect to excessiveness could be found in directives aimed at regulatory bodies for the 

purpose of calculating air fares.74  

 “Certain interpretive criteria for assessing whether the rate employed is excessive may be 

inferred from Directive 87/601/EEC, which lays down the criteria to be followed by the 

aeronautical authorities for approving tariffs. It appears in particular from Article 3 of the 

directive that tariffs must be reasonably related to the long-term fully allocated costs of the air 

carrier, while taking into account the needs of consumers, the need for a satisfactory return on 

capital, the competitive market situation, including the fares of the other air carriers operation 

on the route, and the need to prevent dumping.”75 

In Crespelle (1994), the concern was exclusion, in particular of undertakings from other Member 

States, in addition to exploitation. French law provided that bovine insemination centers would 

benefit from exclusivity in the areas in which they are authorized to operate.76 Where such 

insemination centers do not produce semen themselves, they would be free to conclude supply 

contracts with production centers.77 If their clients, however, were to request semen from a specific 

production center, the insemination centers were under obligation to supply them and charge them 

for the additional costs incurred.78 The claim in this case was that the charge for obtaining semen 

from a rival center was “exorbitant”.79 The Court, referring to its decisions in General Motors and in 

British Leyland, held that charging “costs in excess of the additional costs actually incurred in 

obtaining and conserving until insemination semen imported at the request of a user from another 

Member State” would constitute an abuse of dominant position.80 No mention of United Brands was 

made.  

                                                             
73 Case 66/86 Ahmed Saeed Flugreisen and Siver Line Reisebüro GmbH v Zentrale zur Bekämpfung unlauteren 

Wettbewerbs e.V. [1989] ECLI:EU:C:1989:140, [2]. 
74 See Council Directive 87/601/EEC of 14 December 1987 on fares for scheduled air services between 

Member States (OJ L 374, 31.12.1987, pages 12–18). 
75 Ahmed Saeed (n 73), [43]. 
76 Case C-323/93 Société Civile Agricole du Centre d'Insémination de la Crespelle v Coopérative d'Elevage et 

d'Insémination Artificielle du Département de la Mayenne[1994] ECLI:EU:C:1994:368, [4] (Crespelle). 
77 Ibid, [5]. 
78 Ibid, [5]. 
79 Ibid, [19]. 
80 Ibid, [25-27], quote at [26]. 
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A case involving both exploitative claims and discriminatory claims was GT-Link (1997) 81. The 

company GT-Link, which operated ferry services, claimed that DSB, which operated the ports of 

Rodby and Gedser, charged excessively high fees for use of the port. Additionally, it also claimed 

that the fact that DSB did not charge its own ferry services and those of some of its partners any 

fees was abusive.82 In response to the questions regarding what constitutes an abuse under Art. 102 

TFEU, the Court affirmed the applicability of Article 102 (a) TFEU and referred to the judgment in 

United Brands. However, mention was made only of the first prong:83  

“The Court has ruled that ‘unfair prices’, for the purposes of Article 86(a), means prices which 

are excessive because they have no reasonable relation to the economic value of the service 

supplied.”84  

However, the Court did not elaborate further on the criteria for making such a finding. Instead, it 

noted that this was a matter for the national court to determine on the basis of the level of the 

duties and the economic value of the service whether the fees were unfair. 85 Once again, the 

exploitative claim accompanied a claim related to exclusion. The conflict of interest of a dominant 

company, which has special ties to competitors or supplies the product in question itself, might 

prompt it to charge rivals more than it charges for its own services, thus putting it at a disadvantage 

and raising its costs.  

In several cases, the Court considered claims about charges for services not rendered. For instance, 

in TNT Traco SpA (2001) the case concerned charges for services not provided. TNT was a private 

company operated in the recently liberalized postal market in Italy. 86 The company was faced with 

charges from the incumbent intending to cover universal service obligations. The Court, referring to 

its judgments in Crespelle and GT-Link, confirmed that an abuse of dominant position takes place 

when the fees charged are “unfair or disproportionate to the economic value of the service 

provided”.87 Furthermore, the Court established that: “That must be all the more so where an 

undertaking in a dominant position is paid for services which it has not itself supplied.”88 To the 

extent that the additional charges imposed by the postal incumbent in TNT Traco SpA can be seen 

as raising rivals’ costs, the claim in that case was not only exploitative, but also exclusionary. 

Another case was DSD – in it, the dominant undertaking’s pricing policy was based on the 

customer’s total demand, regardless of whether ultimately the entire demand would be satisfied by 

DSD or by a competitor. In that sense, exclusion was also a concern. Dating to 2009, DSD is also the 

                                                             
81 Case C-242/95 G-T Link A/S v De Danske Statsbaner (DSB) [1997] ECR I – 4453, [17]. 
82 Ibid, [14] and [19]. 
83 Ibid, [38-39].  
84 Ibid, [39]. 
85 Ibid, [46]. 
86 Case C-340/99 TNT Traco SpA v Poste Italiane SpA [2001] ECR, [18]. 
87 Ibid, [46]. 
88 Ibid, [47].  
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most recent decision by the Court of Justice on the issue of excessive pricing.89 The appeal 

concerned a 2001 Commission decision, in which the Commission found that DSD, an undertaking 

dominant on the market for recovery of waste packaging, had abused its dominance because it 

charged for services not rendered and, by doing so, it was also erecting and sustaining barriers to 

the entry and expansion by competing undertakings.90 DSD was at the time the only provider of a 

system for collection and recovery of sales packaging which covered the whole territory of 

Germany.91 Nonetheless, some competition existed on the market. Other companies provided the 

services in areas of the country.92 Additionally, some companies were developing self-management 

solutions, namely dealing with the legal obligation to recover packaging themselves. However, since 

DSD was the only one to assure complete coverage, it was an unavoidable trading partner. DSD’s 

pricing reflected the total packaging waste that an undertaking produced, even if some of that 

waste would be recovered by other means. The Commission classified this abuse as both 

“exploitative” and “obstructive”. With respect to the exploitation, it noted that “An infringement of 

Article 82(2)(a) of the EC Treaty exists where the price charged for a service is clearly 

disproportionate to the cost of supplying it.”93 Thus, the Commission decision referred only to the 

first prong of the United Brands test.  

The Commission furthermore found that DSD imposed unfair contract terms which made it 

uneconomical for companies to deal with competitors or to develop their own solutions. 94 It noted 

that “[u]nfair commercial terms exist where an undertaking in a dominant position fails to comply 

with the principle of proportionality”,95 as held by the Court in United Brands.96 Namely, in this case 

DSD’s contract terms presented its contracting parties with a difficult choice: either pay for all the 

packaging using the Green Dot (regardless of how it is recovered) or, in the case of using other 

solutions for parts of the packaging, modify the packaging and distribution channel.97 Thus, the 

Commission held, the contractual conditions came “very close to being an exclusivity 

requirement.”98 

The General Court held that the need to ensure DSD’s system could not justify the fact that it 

requested payments for packaging marked with the Green Dot even when there was proof that 

                                                             
89 Case C-385/07 P Der Grüne Punkt – Duales System Deutschland GmbH v Commission of the European 

Communities [2009] ECLI:EU:C:2009:456, ECR I-06155. 
90 Case COMP D3/34493 – DSD (Commission Decision of 20 April 2001) OJ L [2001] 166/1. 
91 Ibid, [25]. 
92 Ibid, [26]. 
93 Ibid, [111]. 
94 Ibid, [114]. The Commission explained that the contractual terms imposed by DSD were also exclusionary 

or “obstructive” in nature since they made it economically uninteresting for undertakings to contract with 

other suppliers or to develop self-management solutions for partial quantities. 
95 Ibid, [112]. 
96 See United Brands (n 43) [190]. 
97 DSD (Commission Decision of 20 April 2001) (n 90) [112]. 
98 COMP D3/34493 – DSD (Commission Decision of 20 April 2001) OJ L [2001] 166/1, [115]. 
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some of this packaging had been recovered by other means.99 The Court of Justice, in Grand 

Chamber, pointed to its judgments in British Leyland and in TNT Traco, in which the Court had 

established that a dominant company is abusing its position “where it charges for its services fees 

which are disproportionate to the economic value of the service provided”.100 

On the basis of the brief overview of the case law on excessive pricing imposed by dominant sellers, 

several conclusions can be drawn. Firstly, more than one test for excessive pricing is available. 

Despite the significant overlap between General Motors and United Brands, both remain in the 

Court’s decisions and we cannot conclude that one of them has been overruled. Sometimes the 

Court refers to United Brands, sometimes it refers to General Motors. Secondly, even when it 

mentions the United Brands test, the Court does not necessarily insist that both prongs of the test be 

satisfied: in some cases, for instance, it only mentions the second prong. Thirdly, the 

operationalization of the criteria in the two prongs remains vague. In cases which originate as a 

preliminary ruling, the Court gives an indication of the test to be applied; however, how the tests 

are actually applied by the national courts is not clear. Whether an excessive pricing claim is likely 

to succeed in a national court is not known. Finally, it is also evident that the excessive pricing cases 

which have come before the Court are never sheer exploitation cases. Rather, they always present 

an additional concern: be it exploitation, cross-border trade, or the need to secure the possibility of 

competition in the context off liberalization.  

What does this mean for buyer power? If we consider the claims in the food supply chain, many of 

those are provoked by specific actions taken by purchasers at the national level – e.g. the decision 

by large supermarket chains to reduce the compensation offered for milk or other products, as 

noted in the beginning of this chapter. The claims are specifically concerned with exploitation, not 

with exclusion or the internal market. The challenges for applying the Court’s case law in such cases 

is illustrated in the discussion of national cases in Section 6 of this chapter. The next section will 

focus on the Commission’s approach to excessive pricing following the modernization. The 

development of the Commission’s practice adds additional questions with respect to the application 

of the excessive pricing doctrine in the context of buyer power – in particular, the meaning of the 

notion of “economic value” in the United Brands test.  

3.4. EXCESSIVE PRICING: COMMISSION DECISIONS 

Some of the cases discussed above were appeals from Commission decisions and some were 

references for a preliminary ruling. Of course, not all Commission decisions get appealed. In this 

section, the Commission’s approach following the modernization will be discussed in a 

chronological order. Since the cases discussed above already cover most of the Commission’s 

                                                             
99 Case T-151/01 Der Grüne Punkt - Duales System Deutschland GmbH v Commission of the European 

Communities [2007] ECLI:EU:T:2007:154 [163-164]. 
100 Case C-385/07 P Der Grüne Punkt – Duales System Deutschland GmbH v Commission of the European 

Communities [2009] ECLI:EU:C:2009:456, ECR I-06155, [141-142]. 
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enforcement with respect to excessive pricing before the modernization, the following section will 

focus on the approach taken more recently. 

Although Deutsche Post, Imax/Euromax and Scandlines were all taken around the same time, 

respectively in 2001 and in 2004, there is an important difference among them. In Deutsche Post, 

the Commission availed itself of the flexibility offered by the United Brands test and carried out a 

number of checks in order to show that the imposed tariffs, at 25% above the average cost of 

supplying the service, were unfair. In the decision, the term “economic value” is interpreted as cost. 

Of course, it should be noted, that Deutsche Post was about a lot more than exploitation: it also 

affected the cross-border supply of services, and had an exclusionary potential. In this context, the 

Commission’s intervention was more enthusiastic. 

On the other hand, the Imax and Scandlines decisions were in response to complaints about sheer 

exploitation. Both involved somewhat unique products and services. In Imax, the rental of highly 

advanced cinematic projection system was at stake. In Scandlines, the allegedly unfair price was for 

the use of a uniquely situated port. In these cases, the Commission was reluctant to intervene. A 

variety of tests were carried out in Scandlines, but none was considered reliable enough. 

Accordingly, no finding of abuse was made. In its rejection of the latter two decisions, however, the 

Commission attempted to re-define the test for excessive pricing. The result has important 

implications for the scope of excessive pricing – in both buyer power and seller power cases.  

3.4.1. DEUTSCHE POST 

Excessiveness and exclusion go hand in hand is the Commission’s decision in Deutsche Post of 

2001.101 In this case, German companies exploited differences in fees charged by postal operators. 

Posting mail from Britain to Germany was cheaper than posting mail within Germany. This led 

German companies to contract for services related to the preparation of promotional materials in 

Britain. 102 The materials were adapted according to the country of destination in terms of language 

as well as return address and then mailed. For these reason, Deutsche Post AG (DPAG) considered 

the mailings as “remail”. With this understanding, it chose to rely on the provisions of the UPU 

Convention which allowed for withholding of the mail and request for extra payment.103 These 

diverging interpretations led Deutsche Post to intercept, inspect, delay, request additional charges 

from BPO and claim damages from the sender with respect to a number of bulk mailings originating 

from Britain.104  

                                                             
101 Case COMP/C-1/36.915 – Deutsche Post AG – Interception of cross-border mail [2001] OJ L 331/40. 
102 In one case, the materials were prepared in Sweden, but given a bilateral treaty this is not a circumvention 

of the provisions of the UPU Convention. 
103 Ibid, [22-23]. 
104 Ibid, [30 - 67]. 
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In its assessment, the Commission found that DPAG’s pattern of behavior (frequent interception, 

surcharging and delaying the release of mail)105 constituted an abuse of Art. 82 EC (currently Art. 

102 TFEU). The Commission identified four types of abuse. Firstly, it found discrimination 

(international mail being treated differently and thus placing those companies sending mail to 

Germany from the UK at a competitive disadvantage based on whether they indicate a German 

response address).106 Secondly, the Commission found that DPAG’s unfair trading conditions could 

be understood as a constructive refusal to supply given that its trading partners lacked “alternative 

delivery solutions”. 107  Thirdly, the conduct was exclusionary since it could distort the competition 

between DPAG and BPO.108  

Next, the Commission found that DPAG was imposing unfair selling prices. But which test did it use? 

Firstly, the Commission referred to the Court’s judgment in General Motors in which the Court had 

held that “a price which is found to be excessive in comparison to the economic value may infringe 

Article 82 if it has the effect of curbing parallel trade or of unfairly exploiting customers.”109 

Secondly, the Commission referred to the United Brands test and the requirement to comparing the 

price charged with the economic value of the service provided.110 However, that due to the lack of 

transparency in the accounting system for the period in question, this test was found difficult to 

apply. A comparison with prices charged by competitors in German was also difficult given DPAG’s 

extensive monopoly.111  

Several additional comparisons were done to test for abuse. Firstly, the Commission considered 

documents from the REIMS II agreement112 notification in which DPAG and other companies had 

submitted that their “average costs of forwarding and delivering incoming cross-border mail 

(including a reasonable profit margin) may be approximated to 80% of the domestic tariff.”113 The 

Commission took into account the fact that DPAG had done nothing to dispute this finding or show 

what the right relationship between the two prices is.114 If this benchmark were to be accepted, the 

                                                             
105 Ibid, [104]. The Commission also took into account that the DPAG would frequently start court 

proceedings against the German subsidiaries which DPAG considered as “senders” of a mailing. See [106].  
106 Ibid, [130]. 
107 Ibid, [135-136]. 
108 Ibid, [151]. The Commission noted that if, as a result of DPAG’s actions BPO would be perceived as a costly 

and unreliable option by senders, German customers might choose to send through DPAG instead and this is 

clearly favorable to DPAG. 
109 Ibid, [155]. 
110 Ibid, [159]. 
111 Ibid, [159]. 
112 REIMS II refers to Remuneration of Mandatory Deliveries of Cross-Border Mails; the agreement was 

notified to the Commission for exemption around the same time that the decision against DPAG was adopted. 

See  http://ec.europa.eu/competition/publications/cpn/2004_1_25.pdf  
113 Case COMP/C-1/36.915 – Deutsche Post AG – Interception of cross-border mail (n 101) [160]. 
114 Ibid, [161]. 

http://ec.europa.eu/competition/publications/cpn/2004_1_25.pdf
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Commission noted that the price charged by DPAG would be 25% above the average cost and thus 

economic value of the service.115  

It was not possible for the Commission to determine to what extent the percentage could be used as 

“a reliable proxy”, so then it took into account other agreements on terminal duties.116 It noted for 

instance that the Netherlands and Sweden charged 70% of the domestic tariff for delivery.117 

Especially Sweden Post was considered in a similar situation to DPAG in that both were operators 

active in Member States characterized by a high cost of living and in that both had high costs.118 

Under this benchmark then, the difference between economic value and the price charged was 

estimated to be 43%. Based on this finding the Commission concluded that the pricing was unfair, 

directly exploitative of consumers and could not be objectively justified.119  

Finally, the Commission found that DPAG had limited production, markets and technical 

development, thus infringing not only paragraph (a) but also paragraph (b) of Art. 102 TFEU. In 

accordance with the Court’s case law,120 the Commission found that: “a dominant firm which limits 

the provision of a certain service, to the prejudice of those seeking to avail themselves of it, may 

infringe Article 82. This provision applies not only to situations where the dominant undertaking - 

in a monopolistic manner - reduces its own output in order to increase revenue from the 

consequent increase in price, but also to situations where the actions taken by the dominant firm 

limit the activities of other firms.”121  

DPAG argued that the Commission had not submitted evidence to prove the limitation of output.122 

In fact, the Commission did not prove that an actual limitation of output had taken place. Instead, 

the Commission considered that the deterioration of the quality of service was to be considered an 

output limitation. It stated that the “interceptions, surcharges and delays limit directly the output 

                                                             
115 Ibid, [162]. 
116 Ibid, [163]. 
117 Ibid, [163]. 
118 Ibid, [165]. The Commission also noted the difficult geographic conditions in Sweden and that these would 

account for high costs. 
119 The decision reads: “The Commission - bearing in mind DPAG's status as monopolist and the 

abovementioned peculiarities of postal services - concludes that the tariff charged by DPAG has no sufficient 

or reasonable relationship to real costs or to the real value of the service provided. Consequently, DPAG's 

pricing exploits customers excessively and should therefore be regarded as an unfair selling price within the 

meaning of Article 82. In conclusion, the Commission finds that DPAG has abused its dominant position in the 

German market for the forwarding and delivery of incoming cross-border letter mail by imposing on 

customers an unfair selling price corresponding to the full domestic tariff. The imposition of this tariff cannot 

be objectively justified. DPAG therefore contravenes Article 82 of the Treaty and in particular subparagraph 

(a) of its second paragraph.” At Ibid, [167]. 
120 C-41/90 Klaus Höfner and Fritz Elser v Macrotron GmbH [1991] ECLI:EU:C:1991:161, [30]. 
121 Case COMP/C-1/36.915 – Deutsche Post AG – Interception of cross-border mail (n 101) [168] (footnotes 

omitted). 
122 Ibid, [169]. 
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on the German market for the forwarding and delivery of incoming cross-border letter mail.”123 The 

surcharges themselves were unjustifiable and harmed the senders and ultimately the consumers.124 

In the long run, however, DPAG’s actions were essentially pressuring UK operators to increase their 

own prices and this would likely lead to a limitation of output in terms of cross-border mail 

emanating from the UK.125 

The decision against DPAG shows that the Commission itself refers to both the tests in General 

Motors and in United Brands. It also shows that the Commission may choose to try different 

approaches and benchmarks in order to verify the existence of abuse. In this case, several of the 

approaches failed, but one succeeded in proving that DPAG’s charges were excessive. Importantly, 

in this case, economic value was interpreted as “cost”. Three years later, as the discussion below 

shows, in IMAX and Scandlines, the Commission’s interpretation changed. 

3.4.2. IMAX AND SCANDLINES: REINTERPRETING “ECONOMIC VALUE” 

The Imax decision126 is interesting for at least two reasons. Firstly, because the excessive pricing 

complaint was rejected entirely on the basis of the second prong of the test in United Brands.127 

Secondly, because the Commission’s reasoning with respect to economic value is indicative of its 

approach in Scandlines.  

The Commission found that the applicant had not supplied sufficient evidence to suggest that the 

price was unfair when contrasted with the price of comparable products. The first part of the United 

Brands test was also not deemed necessary in light of the failure to meet the second requirement of 

the test. 128 No finding was made with respect to dominance, even if the Commission did discuss the 

relevant market – that was not considered necessary because there was no abuse.129  

The complaint targeting the conduct of IMAX, one of the leading providers of advanced high-

resolution film projections in the world and the developer of the IMAX system of cinema projection. 

The complaint was submitted by Euromax Association (hereinafter: Euromax), an association of 

Giant Screen Theatres in Europe the purpose of which is further cooperation and the development 

of the giant film industry in Europe.130  

                                                             
123 Ibid, [176]. 
124 Ibid, [176]. 
125 Ibid, [177]. 
126 Case COMP/C-2/37.761 Euromax v/IMAX Decision of 25.03.2004. 
127 Ibid, [5.4.2], pages 9-10. 
128 The Commission explains that “for the purposes of analysing the factual and legal elements brought 

forward by the complainant, the Commission bases its analysis only on the second part of the test, because, 

even under the assumption that the first part would be met, the second part of the test is not fulfilled.” At Ibid, 

[5.4.2.] on p.10 
129 Ibid, [4] on p. 4 of the decision.   
130 See the website of Euromax < http://www.euromax.org/ >. 
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The complaint essentially concerned IMAX’s change of business model. Instead of selling the 

equipment for the IMAX system, the company had chosen to lease the equipment instead. The 

decision to switch business models was motivated by previous experience with industrial 

espionage.131 Rather than purchasing the equipment, customers would pay a onetime Initial Rent 

plus an Additional Rent per month.132 The Additional Rent was calculated “on the basis of the 

number of theatre admissions (turnover)” but there was also a minimum level of additional rent, 

“calculated on the basis of the seat capacity of the theatre”.133 The payments included not just the 

rent, but also services related to the operation of the system, coaching and support, as well as 

license to the IMAX trademark. Euromax made two claims: 1) that the rental payment for the IMAX 

system was excessive and 2) that the tying of maintenance services to the supply of the IMAX 

system was an abuse134. Euromax considered the rental payments combined over the term of the 

lease exceeded the “fair market value of the IMAX system” which would be equivalent to the 

purchase price of the system.135 Euromax supported this assertion by referring to the prices of 

competing systems. 

The complainants submitted a report by a private expert which attempted to establish the fair 

market value of the IMAX system. The report compared the list price of another type of projector 

while adjusting for the elements on which the competing projector and the IMAX differed. However, 

the Commission found this assessment not be based on objective factors; it also found that the 

assessment disregarded the value of the IMAX brand and of the additional services provided for in 

the lease agreement.136 

In particular, the Commission was unconvinced because it considered that the IMAX system was 

truly unique. It noted that the uniqueness of the IMAX system was something complainants 

themselves had asserted with a view to establishing dominance. The Commission found that the 

differences between the competing products and IMAX were “too great to allow a sufficiently 

qualified and appropriate comparison.”137 It drew attention to the fact that an improperly done 

comparison would contravene the requirements of the Court’s case law, in particular in Bodson, 

United Brands and SACEM.138 Thus, ironically, evidence which was helpful in establishing 

dominance meant that the test for abuse could not easily be applied. The same situation repeated 

itself in Scandlines, discussed below. 

                                                             
131 As a result of this incident, the company protects its R&D by means of trade secret and not IPR. The 

calibration of the IMAX Projection system is protected by secret know-how, only possessed by IMAX. See Case 

COMP/C-2/37.761 Euromax v/IMAX (126) [3.2.] on page 3. 
132 Ibid, [5.1.] on page 4. 
133 Ibid, [5.3.] on page 5. 
134 The tying claim will not be covered here.  
135 Ibid, [5.3.] on page 5.  
136 Ibid, [5.4.1.2.], pp.8-9. 
137 Ibid, [5.4.1.1.] on p.6. 
138 Ibid, [5.4.1.] on pp. 5-6. 
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3.4.3. SCANDLINES 

The decision in Scandlines139 played a fundamental role in clarifying the interpretation of the United 

Brands test. The complainant Scandlines had essentially attempted to turn the United Brands test 

into a test of excessive profitability by insisting that satisfying either element of the test would be 

sufficient for the establishment of a breach. The Commission, on the other hand, held that the two 

elements of the test were cumulative conditions for the finding of abuse.    

The decision concerned a complaint by Scandlines Sverige regarding the pricing practices of the 

Port of Helsingborg. The complainant operated ferry services. 140 Scandlines accused the port of two 

breaches: firstly, it claimed that the port’s charges were excessive and not connected to the actual 

costs; secondly, that the charges were also discriminatory, in the sense that ferry operators paid 

more than other users for using the port’s services.141 The complainant also noted that because it 

only uses some parts of the port, it should only pay for the infrastructure and facilities that it uses 

plus a fair share of the costs for the common infrastructure.142 The complainant used the 

formulation of the United Brands test, by making a comparison with the charges required from 

similarly situated ports and by comparing the fees of ferry operators with those charged to non-

ferry operators.143  

 

3.4.3.1. TWO PRONGS OR TWO TESTS? 

In Scandlines, the Commission stressed that the Court had not set specific criteria for identifying 

when the price charged is to be considered “excessive” with respect to the economic value of the 

product.144 As a result, a number of different approaches were taken. It addressed the first 

requirement of the United Brands test by carrying out a comparison between the costs and the 

prices charged. It took account of, in particular, the operating costs, the depreciation costs and the 

capital costs.145 A difficulty arose with respect to information gathering146 and isolating the costs 

specifically related to the operation of the Ferries. 147 With respect to profits, the Commission 

concluded that on the basis of the approximate cost figures obtained, it would seem that ferry 

operations generate profits, but that other services generate losses.148 The profit-making ferry 

operations thus seemed to subsidize the loss-making activities of the port.149 

 

                                                             
139 Case COMP/A.36.568/D3 – Scandlines Sverige AB v Port of Helsingborg. 
140 Ibid, [13]. 
141 Ibid, [16-19]. 
142 Ibid, [18]. 
143 Ibid, [19]. 
144 Ibid, [100]. 
145 Ibid, [105-109]. 
146 Ibid, [104]. 
147 Ibid, [1115-121].  
148 Ibid, [122-124].   
149 Ibid, [123]. 
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The argument of Scandlines essentially suggested that a finding of abnormal profitability would 

suffice to establish an abuse. It insisted that the two elements of the United Brands test were not 

cumulative. In its view, once shown that prices exceeded the costs, the level of profitability would 

have to be assessed. It claimed that the profits generated by the port from the Ferries operations 

would result in a return on capital employed (ROCE) of 94% which would exceed several times the 

average ROCE for the Swedish industry as a whole in the reference period.150 Thus, Scandlines 

proposed comparing profitabilities – an interpretation contested by the Commission. 151 

 

Furthermore, according to the Commission, the test in United Brands was a two-step test and the 

second step would be determining whether the price was “unfair in itself or when compared to the 

price of competing products.”152 In applying the second step of the test, the Commission first tried 

to compare the prices charged at the port of Helsingborg. Two types of comparisons were 

performed: comparisons between the charges at the port of Helsingborg and comparable ports; 

comparisons between the port fees charged to ferry-operators and the prices charged to cargo 

vessels. With respect to both exercises, the Commission noted the requirements by the Court 

following the doctrines in Bodson and SACEM for meaningful comparisons. 153  

 

With respect to comparing with competitors’ charges, the Commission noted a number of 

difficulties which obstructed the possibility for a consistent comparison.154 In particular, it noted 

that ports differ in terms of charging systems, in terms of level of investments, individually agreed 

tariffs with some categories of customers, type and nature of services provided, and components of 

the tariffs.155 

 

When comparing the fees charged to cargo vessels with those charged to Scandlines, the 

Commission concluded that the comparison was not helpful in finding unfairness. Firstly, it found 

that comparisons are difficult because of the different type of services provided by the port to these 

two types of customers and the different methods of calculating fees (cargo operators would pay a 

lump sum for the duration of an agreement, whereas Scandlines would pay a fee per day and per 

                                                             
150 Ibid, [144]. 
151 Ibid, [154-155]. In particular, the Commission contested the use of ROCE comparisons with aggregate and 

average figures. It noted that “some sectors are structurally more profitable than others, depending on many 

factors” and that “[e]ven a comparison between the profitability of different ports made at the overall 

company level […] would be of limited use, because a detailed analysis reveals that each port differs 

substantially from the others […]”. 
152 Ibid, [145-151]. 
153 Ibid, [169-175]. 
154 Ibid, [162-163], but also 181-185 (comparison with the port of Elsinore) and 202-206, where the 

Commission discusses the port fees in other ports.  
155 Comparison between ports was found to be difficult since each port had its own system of calculating 

charges, special agreements and discounts. In addition, the types of services varied, size of assets and 

investments, level of revenues and costs were also quite different.  
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vessel).156 Thus, it seemed that Scandlines paid less per call and per unit of gross tonnage.157 

Nonetheless, the Commission pointed out that even if the port were in fact charging higher fees to 

its other customers, taking the price charged to them as a benchmark would contravene the test in 

United Brands because the cargo operations were run at a loss.158 This would lead the Commission 

to make the same mistake as in its decision in Chiquita, in which its assessment of the price as 

excessive was based on loss-making prices.159  

 

3.4.3.2. WHAT IS “ECONOMIC VALUE”? 

The twist of the Scandlines decision lies in the Commission’s interpretation of the second prong of 

the test. The comparison method of estimating unfairness had yielded inconclusive results. Yet, the 

option of proving that prices were unfair in themselves was still open. The meaning of a price 

“unfair in itself” was linked back to the pronouncement that an abusive price is one which bears no 

reasonable relation to the “economic value” of the product or service provided. Thus, General 

Motors became relevant also for the second prong of United Brands. The novelty of the 

Commission’s approach lay in its interpretation of the term “economic value”.  

 

The Commission first considered “economic value” in terms of cost. Following this approach, the 

Commission reasoned that “other costs” needed to be taken into account such as sunk costs, the 

opportunity cost of the land that the port was built on and the intangible value of the location to the 

port’s customers, whose needs are being met perfectly.160 Scandlines, on the other hand, insisted 

that “economic value” should be understood to mean the cost of providing the service including a 

reasonable profit. The Commission’s counter-argument was that there was “no information on what 

a reasonable profit margin should be.”161 It thus rejected a “cost+” approach. 

Finally, the Commission chose to rely on the possibility suggested by the Court in United Brands 

that other methods of finding that a price is unfair were possible. It proposed that in addition to 

costs, the term “economic value” would also refer to the value that the product has for its 

customers.162 Thus, economic value was to be defined, at least in part, by reference to the demand 

side. In the Commission’s words:   

                                                             
156 Case COMP/A.36.568/D3 – Scandlines Sverige AB v Port of Helsingborg (n 139)[177-178] and footnote 

101.  
157 Ibid, [178]. 
158 Ibid, [179]. 
159 Ibid, [179] and footnote 102. 
160 Ibid, [208-210]. Additionally, the Commission pointed to the difficulty of finding the exact costs given the 

prevalence of specific agreements and given that the larger portion of the costs of the port were fixed costs.  
161 Ibid, [225]. 
162 Ibid, [234]. The value to the demand side was “non-cost” factor or “intangible value”.  
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“the economic value of the product/service should also reflect the demand side features of this 

product/service (i.e. the valuation of the customers and consumers of the product/service)”.163 

Essentially, the Commission’s interpretation was to the effect that Scandlines should appreciate the 

service more instead of complaining that the price was high.  

3.4.3.3. UNCERTAIN FUTURE FOR EXCESSIVE PRICING? 

At first glance, the Commission’s interpretation of economic value as including customer valuations 

is very much in line with the economic definition of the term. In neoclassical economics, the 

economic value of something is determined by reference to how much someone is willing to pay for 

it. By contrast, Marxist theory holds that that the economic value of a good is based on the amount 

of labor it consumed, i.e. economic value is linked to the cost.164 Thus, from the perspective of 

standard economics, the Commission’s definition sounds reasonable. 

From a legal perspective, however, this reinterpretation of the concept of “economic value” raises 

some questions. The problem is that the updated definition will have to be “plugged in” the test 

provided by the Court. Thus, the requirement for showing unfairness becomes as follows: plaintiffs 

have to show that the price charged by the dominant undertaking surpasses their willingness to 

pay.  

 

Price >> Customers’ willingness to pay 

 

Two possible interpretations of the outcome are possible. One is offered by Nils Wahl, who notes 

even a monopolist would not charge more than what people are willing to pay (more than their 

valuation of the good) because he would lose all market share.165 In effect, this means that 

enforcement would only be possible in cases of supra-monopoly prices. According to Judge Wahl:  

“… if the reasoning of the Commission is correct it would seem practically impossible to strike 

down on a price which is not higher than the monopoly price. The monopoly price, i.e. the 

highest price that a dominant company would be able to charge without [sic.] loosing sales in 

excess of revenues generated by the high price, would seem to reflect the prevailing attitude of 

the customers, thus being a good indication of the value which customers attribute to the 

service or product.”166 

We should note that this interpretation reflects an understanding of prices exceeding what any 

customer would be willing to pay. However, since the Commission did not specify who the “demand 

side” refers to, it is possible to conceive that the definition could also be extended to those 

consumers falling in the “dead-weight loss” zone, namely those who would normally purchase but, 

                                                             
163 Ibid, [214]. 
164 O’Donoghue and Padilla (n 48) 604. 
165 Contribution by N Wahl (n 30) 61-62. See also the submission by A. Fletcher and A. Jardine (n 31) 290.  
166 Contribution by N Wahl (n 30) 61-62. 
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as a result of the high prices, would be priced out. In this case, claims could only be brought by non-

paying customers – those who would purchase but for whom the price imposed surpasses their 

willingness or ability to pay. This means that some customers will continue to purchase the product, 

but others will be precluded from consumption due to the excessive price. This latter interpretation 

would mean that deadweight losses could become the basis for a claim. Yet, the interpretation 

would also be open to abuse, since it might be difficult to tell those who are hurt because of 

monopoly pricing from those who would not have purchased even at a competitive price. 

 

The Commission’s interpretation thus escaped one problem but created others. If the 

understanding that economic value equals cost had been sustained, the Commission would have 

been compelled into a “cost+” approach. In addition to the methodological difficulties related to 

cost, this approach is open to abuse and arbitrariness since it is difficult to define what “a 

reasonable margin” might be.  

Furthermore, Scandlines also creates a danger that precisely the finding of dominance will negate 

the possibility of finding abuse. This was also the case in Imax/Euromax, in which evidence 

corroborating the existence of dominance was counterproductive for the finding of abuse. It is hard 

to deny that Scandlines had a point when saying that the Commission’s line of reasoning “would 

provide any company holding a dominant position established on the fact that it delivers a non-

substitutable product, with a justification for charging excessive prices.”167  The danger, is that the 

scope of application of Art. 102 TFEU to abuses by means of excessive prices would shrink.168 How 

this matters for assessment of cases involving an excessively low price imposed by a powerful 

buyer will be discussed in section 5 below. 

Imax/Euromax and Scandlines also diverge from the decision in Deutsche Post. Whereas in the 

decision in Deutsche Post, the Commission relied on both General Motors and United Brands, in 

Imax/Euromax and Scandlines, it privileged the United Brands test. In Deutsche Post, the 

Commission read economic value as cost, whereas in the latter two decisions it reinterpreted the 

concept to encompass value to the demand side. Which approach will be chosen in the future is not 

clear. However, the divergence in terms of tests and definitions – be it on the Court’s side or on the 

Commission’s side – is unhelpful for plaintiffs and national enforcers. 

 

 

                                                             
167 Case COMP/A.36.568/D3 – Scandlines Sverige AB v Port of Helsingborg (n 139) [240]. 
168 Submission by A. Fletcher and A. Jardine (n 31) 290. Fletcher and Jardine note that “It is noteworthy that 

the UK Court of Appeal recently overturned a High Court finding of excessive pricing, on the basis that the 

‘economic value’ of a product should take account of its value to the buyer. Since this latter concept equates 

economically to what a buyer would be willing to pay for the product, this line of reasoning taken to its logical 

conclusion would seem to suggest that – based on the ‘economic value’ test - excessive pricing cases cannot 

be brought if the buyer ever actually buys the product.” 
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4. EXCESSIVELY LOW PRICING BY BUYERS 

The discussion of excessively low pricing by buyers was delayed, because it is important to read the 

only case at the EU level concerning excessively low purchases imposed by powerful buyers in light 

of the doctrinal debate regarding excessively high prices imposed by suppliers. CICCE is an appeal 

against a rejection decision of the European Commission and does not contain much factual 

information nor discussion of the substance. Nonetheless, elements of a test may be gleaned from 

the brief judgment, supplemented by the Opinion of AG Lenz, and examined in light of the doctrine 

on excessive pricing by dominant firms.  

4.1. CICCE  IN LIGHT OF THE EXCESSIVE PRICING DOCTRINE 

 CICCE is the only case concerning excessively low pricing by dominant buyers which was decided 

at the EU level. The information about the test to be applied in such cases is scant. Nonetheless, in 

light of the foregoing discussion on the excessive pricing doctrine, important elements emerge. As 

the analysis of the judgement below will show, it seems that the United Brands test is applicable in 

cases of excessively low pricing by dominant buyers. The problem lies in the adaptation of the test 

to a claim about the demand side. With respect to economic value, the question is: should economic 

value be interpreted as meaning producer cost or value to the customer? With respect to 

comparison, the question is: what kind of comparisons can prove that the price offered is unfairly 

low?  

 

4.1.2. ECONOMIC VALUE 

The definition of economic value is crucial to interpreting CICCE. The Commission had alluded to 

the United Brands test:169  

 

“[…] the Commission, having first acknowledged that 'the fact that an undertaking in a 

dominant position imposes unfair purchase prices may constitute an abuse within the meaning 

of Article 86 of the Treaty, stated that such an abuse depended on the relationship between 

the cost and the economic value of the service provided and that in the case of film 

broadcasting rights it was impossible, in view of the variety of potential criteria for assessing 

the value of films, to determine a yardstick that was valid for all films.”170 

 

                                                             
169 CICCE (n 7) [7]. 
170 Ibid, [22]. 
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Based on what is known about the content of the Commission’s Request for Information in this 

case, we may think that economic value should be interpreted as cost to the producer.171 The 

Commission had asked the applicant to provide information about: film production costs, time 

necessary for the amortization of these costs, the respective allocation of the amortization burden 

as between cinema, TV, video cassettes and exports, and information about the license fees paid by 

cinemas and TV companies in other Member States.172 Essentially, these are the ingredients of the 

United Brands test, which would in the first place require the finding of costs and in second place, 

the prices charged by similarly situated purchasers. 

 

The plaintiffs argued otherwise. CICCE submitted that the Commission had focused on the intrinsic 

value of the film, including its production costs; however, they pointed out that the value of the film 

would depend on the use to which it is put. Essentially, they claimed that “economic value” refers to 

the value that the film produces for the buyer, thus the value to customers and consumers.173 For this 

reason, the applicants proposed that the Commission should use as benchmark the advertising fees 

which the broadcasting of films on TV brought in. In particular, CICCE pointed out that the 

advertising shown just before the start of the film program commands the highest rate.174 AG Lenz, 

however, rejected this suggestion because he noted that the products (i.e. the films) differed from 

one another.175 In the end, the definition of economic value was not addressed by the Court. The 

complaint was essentially rejected because the evidence supplied by the CICCE did not allow for 

individual assessments of fair pricing. 

4.1.3. COMPARISON 

The second part of the test in United Brands suggests comparison between the prices of the 

dominant undertaking and prices of its rivals. In the case of a dominant buyer, the analogy would 

require that the prices offered by the dominant buyer be compared with those offered by other 

buyers. CICCE made submissions to this effect. However, the data was not interpreted in its favor.  

AG Lenz noted that, on the basis of the information submitted, that in all the other countries the 

license fees were lower, with the exception of Germany, where the average fee was only slightly 

higher.176 He noted that a more convincing example would be where individual film license 

obtained in France would be shown to be lower, in particular in a market where there is 

competition between private broadcasters and public ones; or where powerful film suppliers in 

                                                             
171 Case 298/83 Comité des industries cinématographique des Communautés européennes (CICCE) [1985] 

ECLI:EU:C:1985:16 Opinion of AG Lenz, ECR 1107. 
172 Ibid, ECR 1107. 
173 Ibid, ECR 1112. 
174 Ibid, ECR 1113. 
175 Ibid, ECR 1113. 
176 Ibid, ECR 1115. To quote the AG: “in no country did the fees significantly exceed those reported for France 

(average fee FF 213, 000, highest fee FF 1 million); on the contrary, all the other countries recorded lower 

fees, with the sole exception of the Federal Republic of Germany, where the average fee – FF 223 000 at the 

1997 exchange rate - was somewhat higher than the average for France.” 
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France obtain more payment for comparable films.177 These suggestions, however, were not 

reflected in the final decision, which did not discuss the issue of comparison at all.  

 

This is also relevant with respect to the second claim put forth by the applicant, namely that the 

prices were to be considered as excessively low in comparison with what it costs broadcasters to 

make a TV film themselves. This claim, however, was rejected by the Commission on the ground 

that the value to be expected from producing (and thus owning) a TV film differs from the value of a 

license for an already existing film.178 The Advocate General agreed with the Commission by noting 

that the products were not comparable.179 It is unfortunate that this issue received scant attention 

before the Court. It seems common for complainants to claim both exploitation and discrimination 

by pointing that the dominant undertaking’s own costs of production are higher. How such claim 

should be assessed where the dominant buyer is also competing with suppliers downstream, is not 

clear.180  

It is of interest to note that an identical complaint by CICCE was taken to heart by the French 

competition authority which found an abuse of dominance by the broadcasting companies. The 

applicants submitted this opinion to the Commission in support of their complaint. In addition, they 

submitted an interview by the President of France in which he agreed that there was an abuse of 

dominant by the broadcasting companies and that the licensing fees should be raised to match the 

average cost of making a television film.181 

4.1.4. INDIVIDUAL ASSESSMENTS 

The Court held that due to the significant differences between films the testing of unfairness should 

be done individually for each film. The applicants had submitted average figures about licensing fees 

received. They argued that given the low level of the budget allocated by broadcasting companies, a 

general abuse could be found.182 On the basis of the general abuse, presumptions about individual 

abuses could be drawn. The Commission, the Advocate General and the Court all disagreed.183 The 

                                                             
177 Ibid, ECR 1115. 
178 CICCE (n 7) [8]. 
179 CICCE, Opinion of AG Lenz (n 171) ECR 1114-1115. 
180 A similar problem is evident in the discussion on private labels offered by powerful supermarket chains. 

See A Ezrachi and U Bernitz (eds), Private Labels, Brands and Competition Policy: The Changing Landscape of 

Retail Competition (OUP 2009); A Ezrachi, ‘Unchallenged Market Power? The Tale of Supermarkets, Private 

Labels, and Competition Law’ (2010) 33 (2) World Competition, 257; V Daskalova, ‘Private Labels (Own 

Brands) in the Grocery Sector: Competition Concerns and Treatment in EU Competition Law’ (2012) TILEC 

Discussion Paper No. 2012-002, 1. 
181 CICCE, Opinion of AG Lenz (n 171), ECR 1107-1108. The text refers to an Opinion of 28 June 1979 issued 

by the French Commission de la Concurrence.  
182 Ibid, ECR 1107-1108. CICCE (n 7) [23]. 
183 CICCE, Opinion of AG Lenz (n 171) ECR 1113-1115. 
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Court rejected the possibility for global assessments of unfairness and held that unfairness would 

have to be determined in relation to each specific film.184 

The pronouncements about individual assessments in CICCE raise some uncertainty. On the one 

hand, they seem to be justified by the need for precision. As pointed out by AG Lenz, following the 

United Brands judgment, “doubts operate in favour of the undertaking concerned where there is no 

proof of unfair prices within the meaning of Article 86. [currently: Art. 102 TFEU]”185 Given the 

serious consequence that a finding of abuse can have, the assessment has to be based “on the most 

precise information”. 

On the other hand, the requirement also reflects the nature of the product – namely, film. Indeed, 

films, unlike commodities, vary in terms of production costs and the value which they command on 

the market. Expensive films may be unpopular with audiences; cheap films might be a success. As 

noted by AG Lenz, the license fee figures submitted by the applicant show much variation, from 200 

000 FF (French Francs) up to 1.1 million FF for a first showing of film on TV. For subsequent 

showings, the figures continued to exhibit a significant spread.186 The question is, what is the 

implication of this requirement when the product in question is more standardized? As will be 

discussed below, the Irish Competition Authority in two decisions on claims of exploitatively low 

pricing by buyers, referred to the judgment in CICCE and noted the need for individual assessments 

for each producer for rather comparable services (travel agency services provided by different 

agents). 

Therefore, the requirement in CICCE has important implications for the likelihood of success of a 

claim regarding excessively low buyer prices. Claims are sometimes submitted by branch 

organizations, just like CICCE, representing the whole industry. In many instances, complainants 

ask for anonymity.187 This is also the case with complaints by producers in the food supply chain 

whose main concern are reprisals.188 The requirement of individual assessments is, of course, an 

important safeguard against collective rent-seeking by whole industries. To the extent that Art. 102 

TFEU can effectively guard against much feared reprisal by dominant companies,189 the 

requirement for proof of harm on an individual basis can act as a filter. 

 

                                                             
184 CICCE (n 7) [25]. 
185 CICCE, Opinion of AG Lenz (n 171), ECR 1114. 
186 Ibid, ECR 1114. 
187 See the decisions by the Irish Competition Authority below.  
188 See European Commission, Green Paper on Unfair Trading Practices in the Business-to-Business Food and 

Non-Food Supply Chain in Europe [2013] COM (2013) 37 final. The Commission talks about the so called “fear 

factor” and specifically asks if it is possible for anonymous complaints to be submitted. 
189 See J Temple Lang, ‘Reprisals and Overreaction by Dominant Companies as an Anti-Competitive Abuse 

under Article 82(B)’ (2008) 29(1) European Competition Law Review, 13. 
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5. EXCESSIVE PRICING: LAW VERSUS ECONOMICS? 

In most of its judgments, the Court has used the term “economic value” to refer to the cost of 

production.190 We may infer that this was also the understanding in CICCE, where the Commission 

seems to have interpreted value as production cost.  The Court has not made a final statement to 

this effect though it seemed to accept that definition. This interpretation is dangerous since it opens 

the possibility for rent-seeking litigation. On the other hand, the requirement that the unfairness be 

estimated in individual cases does put a break on such litigation. 

 

Even though in terms of economic effect, the exercise of buyer power and seller power are 

symmetric, there is a fundamental difference, which brings us back to the judgment in FENIN. A 

supplier has to sell its products or services. If a company refuses to supply or supplies at price 

levels at which the majority of its customers will not buy – there is reason to be suspicious. A 

prohibitively high price towards one’s customers which causes them to stop buying – as in the case 

of constructive refusals to deal – goes against business logic. When it comes to buying, however, 

refusal to deal, or the imposition of a very low price leading to no transaction – is more complicated 

to assess. Companies do not buy for the sake of buying – e.g. enjoying or consuming – rather, the 

products and services they buy are inputs to be used in productive processes. Thus, there may be 

perfectly legitimate reasons why a company would stop buying, or, alternatively lower its price to 

the point where transactions are foregone. Some obvious reasons include, e.g. availability of more 

desirable inputs, more efficient or innovative ways of using the input, or reduced downstream 

demand for its own products.  

 

At the same time, we know that both monopolies and monopsonies can inflict serious losses on 

welfare. Even though there seems to be consensus in the literature that Art. 102 (a) should be used 

sparingly, there seems to be agreement that the excessive pricing abuse should remain in the 

competition law toolbox.191 It should not be used often, but there should be the possibility to use it 

when all else fails and this would be the only remedy of exploitation.  Most authors suggest some 

type of screening test in addition to the regular filters of Art. 102 (dominance, test for abuse, and 

objective justifications).192 These screening tests could check, for instance for: 1)significant barriers 

to entry; 2) low likelihood that the market will correct itself; 3) no structural remedy available; 4) 

absence of a regulator, or likely regulatory failure; 5) likelihood that  the case is a “gap case” or a 

                                                             
190 See e.g. General Motors, British Leyland and Crespelle. Most recently, the Court of Justice has upheld this 

interpretation in DSD. See Case C-385/07 P Der Grüne Punkt – Duales System Deutschland GmbH v Commission 

of the European Communities [2009] ECLI:EU:C:2009:456, [141-142]. 
191 This emerges from the discussion in Roundtable on Excessive Pricing in C-D Ehlermann and M Marquis 

(eds), A Reformed Approach to Article 82 EC (European Competition Law Annual 2007, Hart Publishing 

2008). 
192 For instance, Motta and de Streel (n 29) provide a succinct overview of different tests proposed by 

commentators, ranging them from most to least stringent. See 21-29. 



Chapter VI, Part I 

252 
 

“mistake case”.193 Only after the stringent requirements are met, should the assessment proceed – 

but with caution.  

 

The problem is that while the possibility of filtering and careful assessment is open to authorities, 

the same option is not available to courts, when those are faced with claims of exploitation. The 

danger remains that clever plaintiffs will attempt their claims before courts. The danger is, as 

argued below, that currently, unmeritorious claims would stand a chance for success. 

5.1. ECONOMIC VALUE = COST 

This is especially evident when we consider that, if what transpires from CICCE is true, economic 

value is to be interpreted as “cost”. In cases of dominant suppliers charged with excessively high 

prices, plaintiffs and authorities have huge problems of access to evidence, since only the dominant 

company knows what its costs are.194 By contrast, an allegedly dependent supplier knows and can 

certainly show what its own costs are. Under a mechanic application of United Brands and CICCE, a 

Court may find that a dominant purchaser who offers prices not sufficient to cover the cost of a 

supplier is committing an abuse. 

 

Such a finding might seem reasonable because, after all, a monopsonist will attempt to push down 

prices with the result that less quantity will be supplied. For the units costing most to produce, the 

price will be insufficient to cover the cost. This might result in some suppliers (presumably those 

with the highest costs) exiting the market.195 Thus, in theory, the legal test might be suited for such 

cases. 

 

The problem is that the legal test will also cover situations that result in the protection of inefficient 

suppliers. Firstly, it means that producers who would not manage to stay profitable even at the 

competitive, non-monopsonized price, might also have a claim. Secondly, the reduction of purchases 

might not be an exercise of monopsony power but rather, an indication of a broader supply market 

with possibilities for substitution. To give an example, a monopsonist may have a choice of 

interchangeable inputs – workers or computers. If computers and workers are interchangeable and 

computers offer more efficient outcome than workers, a monopsonist may choose to substitute to 

                                                             
193 LH Röller, “Exploitative Abuses” in C-D Ehlermann and M Marquis (n 191) 530. Röller defines gap cases as 

those which would not be caught by an investigation of e.g. a past exclusionary abuse. Thus, the conduct of 

former state monopolies, whose power was granted by means of statute, not by means of anticompetitive 

strategies, can be subject to control. Mistake cases, on the other hand, are cases of enforcement gone wrong, 

for instance where the exclusionary conduct was not recognized and caught “in time” by authorities, but 

which has resulted in the exploitation of a dominant position. At pages 528-530. 
194 Of course, as often noted, the dominant company can have a problem identifying costs for the purpose of 

an economic analysis because usually costs are recorded for accounting purposes. 
195 The supply curve does not represent individual producers, but quantities. 
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the more efficient input.196 Thirdly, the reduction of purchases might imply an improvement in the 

monopsonist’s efficiency – i.e. when it is able to use the product more efficiently and extract more 

value from it. Fourthly, there might be oversupply on the market as a result of changes in supply 

and demand. Thus, it is argued here that there are many reasons why purchases might decrease, 

prices may drop, and suppliers might exit a business. All of these things may happen 

simultaneously. Hence, even in the presence of a powerful buyer, the exercise of monopsony power 

is not the only plausible explanation for what has happened.  

 

To sum up, under the definition of economic value as “cost”, there is possibility for unmeritorious 

claims. The same holds, of course, for claims about monopolistically high prices. Thus, if we accept 

that economic value means production cost, then we may reason that: 

 

1) a monopolist charges excessively high prices whenever its prices are wildly different from 

its production costs.  

 

2) a monopsonist imposes excessively low prices when the price it pays bears no relation to 

the supplier’s cost of producing the good.  

 

The outcome in both scenarios is questionable from the point of view of a free market economy. In 

the monopoly scenario, the problem will be that the reasonableness of the level of profit compared 

with the cost will have to be assessed. This essentially means the test is an “excessive profitability” 

test. This was the argument made by Scandlines – that the port’s profits were several times the 

profitability of Swedish industry. However, an excessive profitability assessment does not square 

with a market system in which profit-making is generally not prohibited, but encouraged. 

Businesses are encouraged to make profits and to cut on costs in order to increase their profit 

margins. A dominant company with inflated production costs will thus be better off staying 

inefficient.197 

Specifically in the case of monopsony, as was argued above, the outcome will be perverse. Under 

the logic of the old definition, a supplier having high costs (due to inefficiency or unattractiveness) 

is guaranteed the possibility to recover them. Suppliers will be protected no matter their efficiency; 

the purchasing of goods below supplier’s costs in legitimate circumstances (e.g. liquidation, 

oversupply, inefficiency of producer) will be precluded. 

 

                                                             
196 We should note that the purchasing market does not coincide with the supply market. From the 

perspective of the workers, the monopsonist controls the purchasing market; however, the monopsonist does 

not necessarily control the market for purchasing of computers.  
197 See, however, SACEM I (discussed above) and Case C-179/90 Merci convenzionali porto di Genova SpA v 

Siderurgica Gabrielli SpA [1991] ECLI:EU:C:1991:464. 
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5.2. ECONOMIC VALUE = CUSTOMER WILLINGNESS TO PAY 

 

But are we better off under the Scandlines definition of “economic value” as value to the customer? 

This interpretation adopted by the Commission can also lead to problematic interpretation in the 

case of seller power and in the case of buyer power. If we accept that economic value means what 

the customer is willing to pay, then the following will be true: 

 

1) a monopolist will be charging excessively high prices when these prices are very much 

above the monopoly level.  

 

2) a monopsonist will be charging excessively low prices when it is paying a price lower than 

what he would be willing to pay.  

 

The outcome under this definition is problematic. For cases of monopoly, as already noted by 

commentators, it might mean precluding the application of Art. 102 TFEU to excessive pricing 

abuses. As noted, there can be two interpretations. Under the first one, an excessive price is 

understood as exceeding what any customer is willing to pay. This situation will very likely not 

occur unless in situations when the price is meant to exclude or prohibit access as in General 

Motors, British Leyland and Crespelle. It would also not apply to cases in which exploitation is 

simultaneous with exclusion as in DSD. Under the second interpretation, excessiveness could be 

understood as a price going beyond what many customers are willing to pay. In this case, the 

problem of distinguishing meritorious from unmeritorious claims remains. Thus, in the case of 

monopoly, the definition would likely either drastically reduce the scope of application of the 

excessive pricing doctrine, or, alternatively, open the door to potentially opportunistic claims. 

Specifically in the case of monoposony, this interpretation is problematic from the perspective of a 

free-market economy. Under this interpretation, the monopsonist is precluded from having a 

surplus, since every time it pays less than its willingness to pay, it is likely in breach. This 

interpretation is in line with what was claimed by the CICCE – the association insisted that the value 

of the films be interpreted as value to final consumers. They suggested measuring the value of the 

product to the customer by using as proxy the prices paid by advertisers to the TV companies for 

slots right before or after the film in question. These amounts, CICCE argued, should be compared to 

the licensing fee paid for the film.  

The same argument is often made by farmers and other food producers. They note the purchase 

prices they receive from the buyer (the “farmgate” price) and compare those to the retail price 

charged to consumers in supermarkets. The comparison often suggests that the middleman reeks in 

a huge profit since the product is resold at a much higher price with no or minimum 

transformation. However, what should not be forgotten, of course, are the costs of distribution. 
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Supermarkets have high costs, in particular high labor costs.198 In addition to their costs, they 

should also have the possibility to turn a profit.  

Similarly, CICCE’s argument that license payments for films should be more in line with the revenue 

that the TV company (the purchaser) makes from showing the film disregards the value-added of 

the broadcasters and their profit. Just like in United Brands, the test under this interpretation would 

essentially imply assessing the reasonableness of the dominant company’s profitability. It is the 

equivalent of a “cost+” test. Surely, this outcome is also contrary to market logic since even a 

dominant purchaser should have some surplus and be able to profit from its transactions.  

In sum, regardless of the interpretation chosen, the test for excessive pricing seems to run against 

economic logic. Under both interpretations, at a certain point the analysis focuses on profitability – 

that of the monopolist or of the monopsonist. However, as was argued above, we can doubt 

whether United Brands ever meant to imply that profitability is prohibited. We may reason that it 

simply intended to ensure that loss-making prices are not taken as benchmarks.  

Profitability is important – including for competitiveness – as it sends signals and incentivizes 

market entry. The challenge for the law is, of course, to distinguish between anticompetitive 

profitability, which runs contrary to the interests of society, and beneficial profitability, where 

public and private interests are aligned. In economics, this tradeoff is estimated by means of a 

welfare analysis. Abba Lerner, quoted in the beginning of this chapter, noted the difficulty in 

deciding who is more entitled to the surplus generated by a transaction. His suggestion to this 

problem was to focus on the losses to society – as measured by decreases in welfare. When it is 

unclear what the basis of deciding for the welfare of one company to the detriment of the welfare of 

another, the economic analysis might help. 

5.3. A MORE ECONOMIC APPROACH TO EXPLOITATIVE ABUSE? 

The emphasis under a more economic approach is not on profitability but on the outcome for 

welfare. The question to be asked in this analysis would be: has efficiency (allocative, productive or 

dynamic) been distorted? As argued above, the United Brands test is not well suited to answer this 

type of question. 

From an economic point of view, the exploitation by a company in possession of monopoly or 

monopsony would result in two types of effects: 1) efficiency effects and 2) distributive effects. 

Considering the classic model of monopoly, the monopolist will exploit his position of power by 

limiting output and raising prices. The first result will be that consumers who would have been able 

to afford the product under competitive conditions are now precluded (by virtue of the high price) 

from purchasing it. As a result, society suffers a dead-weight loss – the outcome is sub-optimal from 

                                                             
198 European Central Bank (ECB), ‘Structural Features of Distributive Trades and Their Impact on Prices in the 

Euro Area’ (2011) Occasional Paper Series No 128 

<https://www.ecb.europa.eu/pub/pdf/scpops/ecbocp128.pdf?a8ed6a2392efe6cbe69a530d072d42e0 >. 

https://www.ecb.europa.eu/pub/pdf/scpops/ecbocp128.pdf?a8ed6a2392efe6cbe69a530d072d42e0
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an allocative efficiency point of view. The second result is that the consumers who continue to buy 

the product at prices above those which would prevail under perfect competition (supra-

competitive prices) suffer a loss of surplus due to the higher prices. The monopolist extracts 

welfare from them and converts it into profit for himself.199 This is the distributive effect.  

The same issues play out in discussing the actions of a monopsonist. Following economic theory, a 

monopsonist would restrict his purchases and lower the prices he offers. This practice, although 

privately beneficial for the monopsonist, harms efficiency in society by creating a deadweight loss 

(DWL). In this scenario, products which would have been produced are not produced. In addition, 

the rents or welfare of the suppliers is reduced. 

Following an economic approach, the suggestion made here is that an exploitative abuse can thus 

be defined as a practice which brings 1) harm to efficiency and 2) extraction of rents. The extraction 

of rents is linked to a thorny question in antitrust which relates to distributive concerns.  The 

argument here is that an approach focused on the likely reduction of total welfare would be in line 

with economic logic. Such an approach would avoid the difficulty of addressing distributive 

concerns, by focusing on the likelihood of deadweight loss. 

It is possible to reconcile this approach with the competition law doctrine. It is important to point 

out that one of the examples of abuse under Art. 102, namely subparagraph b) is “limiting 

production, markets or technical development to the prejudice of consumers”. The same is true of 

Art. 101(1)b.200 Limitation of output would enable the law to capture restrictions of output inflicted 

by monopolists or monopsonists. It should be noted that “limitation of output” can be construed 

broadly to encompass other desirable characteristics. In its decision against Deutsche Post 

discussed above the Commission found that Deutsche Post’s conduct had infringed competition by 

limiting output and deteriorating the quality of service. This means “limitation of output” can be 

broadly construed to mean “restriction of welfare”.  

The Court has held, for instance, in Höfner and Elser that “[p]ursuant to Article 86(b) [currently: Art. 

102 (b) TFEU], such an abuse may in particular consist in limiting the provision of a service, to the 

prejudice of those seeking to avail themselves of it.”201 In this case, the company granted exclusive 

rights by the German state to provide placement services was unable to meet the demand as 

evidenced by the fact that a number of undertakings started providing recruitment and 

employment procurement services specifically with respect to business executives.202 The 

incumbent’s approach was to create an agency to deal with this kind of demand while at the same 

time tolerating the coexistence of the competing undertakings by non-enforcement.203 This clearly 

showed that the incumbent was lagging behind the demand of the market since agencies were set 

                                                             
199 See O’Donoghue and Padilla (n 48) 606.  
200 The relevant provision reads “limit or control production, markets, technical development, or investment”. 
201 C-41/90 Klaus Höfner and Fritz Elser v Macrotron GmbH [1991] ECLI:EU:C:1991:161, [30]. 
202 Ibid, [8]. 
203 Ibid, [9]. 
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up in contravention of the laws and risked not being paid as a result of this.204 In its assessment of 

abuse, the Court considered in particular that the entity granted exclusive rights was “manifestly 

not in a position to satisfy the demand prevailing on the market for activities of that kind”.205 Next, 

the Court considered that the legal consequences of breaching the exclusive rights – i.e. prohibition 

and annulation of contracts concluded by the competing undertakings – would lead to a limitation 

of demand.206 Thus, the limitation of demand by not meeting the demand while at the same time 

preventing or obstructing others from meeting the demand was considered abusive. Limitation of 

output in the presence of demand was confirmed in Suiker Unie and in Radio Telefis Eirann (Magill 

case)207.  

Such an approach could bridge the gap between Art. 101 and Art. 102 TFEU with respect to 

exploitative practices resulting in a limitation of demand. As was noted in Chapter 5, from an 

economic perspective, collusive monopsony can inflict the same harm to welfare as a single 

monopsony. Ironically, however, it is much easier from a legal point of view to find a breach of 

competition law in the case of a cartel than in the case of a unilateral pricing practice by a dominant 

firm.  

5.4. BRIDGING THE GAP 

The Commission itself envisages that the methodology for the estimation of cartel damages could 

be used by victims of excessively low prices imposed by powerful buyers. The Commission issued 

guidelines which give an overview of various methods used in assessing the overcharge in cartel 

damages. These methods, the Commission recognizes, can also be used to assess the damage in 

exploitative abuse cases under Art. 102 TFEU:208  

                                                             
204 The effect of breaching the incumbent’s exclusive right would make any contract concluded by 

competitors for the purpose of engaging in the reserved trade void, pursuant to the Civil Code. This was 

precisely the situation that gave rise to the dispute since a dissatisfied customer used this to avoid having to 

pay the consultants. See Ibid, [10-12]. 
205 Ibid, [31]. The Commission was of the same opinion, namely that there would be an infringement of Article 

90(1) EC (currently Art. 106(1) TFEU) when read together with Art. 86 (currently 102 TFEU) “where the 

grantee of the monopoly is not willing or able to carry out that task fully, according to the demand existing on 

the market” at [18]. 
206 Ibid, [31]. 
207 Joined Cases 40-48, 50, 54-56, 111, 113 and 114-173 Coöperatieve Vereniging "Suiker Unie" UA and others v 

Commission of the European Communities [1975] ECLI:EU:C:1975:174, [398] , [526]; Joined Cases C-241/91 P 

and C-242/91 P Radio Telefis Eirann (RTE) and Independent Television Publications Ltd (ITP) v Commission 

[1995] ECLI:EU:C:1995:98 (Magill). 
208 Commission Staff Working Document, Practical Guide: Quantifying Harm in Actions for Damages Based on 

Breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union Accompanying the 

Communication from the Commission on quantifying harm in actions for damages based on breaches of 

Article 101 or 102 of the Treaty on the Functioning of the European Union SWD (2013) 205 (hereinafter: 

Guidance Paper on the quantification of damages), [21] (a). The Commission notes that one of the two 

categories of harm is: “Infringements can result in a raise in the prices paid by customers of infringing 
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“Where the infringement affects the buying activity of the infringing undertakings, the 

corresponding effect will be the decrease in the purchase prices that these undertakings have 

to pay to their suppliers.”209  

Interestingly, the Commission anticipates that the same methodology could be used in the case of 

buyer cartels or unilateral exploitative abuse by buyers.  

 

“Infringements of Article 101 or 102 TFEU can also affect the demand side and lead to lower 

purchasing prices paid by infringers in their own supply with products, for example in the case 

of a buyers’ cartel or in the abuse of market power exercised by a dominant buyer vis-à-vis its 

suppliers. In such a case, the price effects would consist in an ‘undercharge’ for the supplier of 

the infringer, and often also an overcharge on the downstream markets, i.e. for the direct and 

indirect customers of the infringer. The same methods used to quantify an overcharge can, in 

principle, also be used to quantify the undercharge, e.g. the lower prices paid by the members 

of a buyers’ cartel vis-à-vis their suppliers.”210 

In a footnote accompanying the text, the Commission explains:  

“In order to drive down input prices, the cartel members/dominant buyers with downstream 

market power are likely to restrict their input purchases, hence also reducing output sales and 

increasing downstream prices.”211 

To conclude, the methodology of estimating cartel damages may be helpful in the effort to 

modernize exploitative abuse.212 A number of methods rely on comparison (in time, across 

markets) and in this sense seem in line with the test in United Brands. These methodologies make 

use of the counterfactual approach, thus reasoning on the basis of the actual prices of the market to 

reach a “but-for” price. The advantage is that, although the same tools as in benchmarking tests are 

used, the counterfactual approach avoids an important difficulty – namely, that of selecting an 

unrealistic benchmark. Furthermore, it opens a possibility of different ways of phrasing the abuse 

and different factors to be taken into account and different measurements employed – which means 

that benchmarks more suitable for the case in question than price and profit levels, could be found. 

Whether and how these tools will be applied in further excessive pricing cases remains to be seen. 

                                                                                                                                                                                                    
undertakings. Among the infringements having such effect are cartel infringements of Article 101 TFEU, such 

as price fixing, market sharing or output limitation cartels. Also, exploitative abuses within the meaning of 

Article 102 TFEU can have the same effect.” (footnote omitted).  
209 Ibid, [21]a, footnote 21. 
210 Ibid, [134].  
211 Ibid, [134] footnote 112. 
212 Such a suggestion is made by P Larouche and MP Schinkel, 'Continental Drift in the Treatment of Dominant 

Firms: Article 102 TFEU in Contrast to § 2 Sherman Act' (2013) TILEC Discussion Paper No 2013-020. 
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6. BUYER EXPLOITATION AND MEMBER STATE DECISIONS IN 

LIGHT OF THE EXCESSIVE PRICING DOCTRINE 

Cases and decisions involving excessive pricing are scarce. This holds for excessively low pricing by 

powerful buyers as well. In the course of research, several cases concerning exploitation of buyer 

power by means of excessively low prices have been identified. They are not necessarily a 

representative sample, but provide an important opportunity to discuss the practical challenges for 

applying the law to situations involving such claims. The decisions illustrate the limitations of the 

current doctrine in the assessment of claims about excessively low pricing by buyers. They also 

show the difficulty of addressing such claims in the absence of guidance on the way the competition 

rules apply to buyer power. 

The decisions show the difficulties that arise in assessing claims of abuse involving buyer power. 

Authorities, in the absence of precedent or guidelines, perform what could be named a “general 

competition law assessment”. Their strategy is to test the reasonableness of the arguments put 

forth by complainants and to check about possible effects on consumer welfare. However, the 

arguments are not considered systematically as part of a test specifically aiming to verify the 

existence of exploitative abuse of buyer power. In fact, the tests in CICCE and United Brands are 

mostly sidestepped. As a result, the reasoning is unpredictable. The analysis below shows that both 

from a legal and an economic perspective, the reasoning employed has important shortcomings. 

Importantly, it shows that taking into account basic learning about buyer power provides more 

structure and improves the accuracy of the assessment. 

The decisions discussed also give an idea of the type of complaints an authority might receive when 

the doors are open for claims of excessively low pricing by powerful buyers. This is especially 

relevant when we consider that at least two of these cases follow directly from the British Airways 

litigation. As will be argued in Chapter 7, the approach adopted in British Airways, while it might 

have been well suited to the foreclosure theory of harm, cannot be automatically adopted in other 

cases. The danger is that, in the absence of guidance, case law from the European Courts may serve 

to enable claims which should never be lodged. 

Although we may be skeptical about the merits of some of the cases, skepticism should not replace 

sound analysis. The discussion of the cases shows that, when we apply the knowledge about buyer 

power to the limited factual information that transpires from the decisions, not all cases can be 

discarded as implausible. The application of the excessive pricing doctrine in some situations may 

be the only remedy to serious harm to social welfare. At least in theory, in some cases, intervention 

might be warranted.  
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6.1. THE INCREASE IN WHOLESALE PRICE OF ELECTRONIC TOP-UP BY 
VODAFONE IRELAND LIMITED (ICA, 2002) 

The case concerned a decision by Vodafone Ireland Ltd. to reduce the margins paid for top up of 

prepaid mobile phone services. The service in question is the possibility for users to buy mobile 

phone credit (top up) and charge their phones with that credit at a physical store. Such a store 

could be a (grocery) store or a news kiosk. The provision of this service requires the installation of 

an electronic terminal service at the premises, a wireless connection and personnel.213 In Ireland, 

the equipment was provided by three Etop-up terminal providers at the time, which would install 

the necessary equipment free of charge, whereas retailers would pay for the costs of the telephone 

line in most cases.214 However, there are other options for users to top up their accounts: for 

instance, over the phone, by sending a text message, via the website, at certain ATMs, or by means 

of a Go-Card (a physical card which can be purchased at the store).215 Alternatively, users could 

switch to  a post-paid contract and pay a monthly bill. 

The complaints concerned one of these methods of distributing pre-paid mobile phone services – 

namely, the “Etop up” which is purchased at physical retail locations. This method for re-charging a 

pre-paid SIM card was the preferred one at the time: Vodafone estimated that more than 75% of 

customers used the “Etop-up” method even though there were no switching costs between the 

different methods and their interchangeability was high.216 The complaints were initiated by the 

Irish industry representative body for the independent grocery retail (RGDATA), by the Irish Retail 

Newsagents Association and by the National Federation of Retail Newsagents. There were also 

twenty-six individual retailers who also submitted complaints, but due to confidentiality concerns, 

they were not named.217 Thirty complaints in total were received by the authority.218 

The complaint concerned Vodafone’s decision to lower the wholesale commissions paid to the 

providers of electronic terminal services. These companies, on their own end, decided to “pass” the 

decrease in margins to the retailers. The reduction in margins concerned only Etop-up with values 

of 10 and 15 euros; the margins for sales of Etop-up of 20, 25 and 40 euros remained unchanged.  

Given that the original decision for a reduction of the commissions was taken by Vodafone and 

despite the fact that the price increases were passed on to them by other companies, the 

complainants alleged an abuse by Vodafone. The complainants argued that, given Vodafone’s 

estimated market share of 57% on the market for mobile telephony services in Ireland, Vodafone 

was abusing its dominant position in a way that would lessen the competition in the grocery trade.  

                                                             
213 Case COM/118/02 The Increase in Wholesale Price of Electronic Top-Up by Vodafone Ireland Limited (25 

October 2002), Decision on the Competition Authority No. E/02/002, 7. 
214 Ibid, 7. 
215 Ibid, 6. 
216 Ibid, 7. 
217 Ibid, 2 and 3-4. 
218 Ibid, 1. 
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The case is confusing because it is phrased as a seller-side case. After all, Vodafone was accused of 

unfairly increasing prices. The prices increased were the wholesale prices, so in increasing the 

price, Vodafone was effectively increasing its own share of the profit. Thus, what was really at stake 

was the level of compensation for distributors of the product. The increase in wholesale prices of 

products with a fixed resale value – i.e. 10 and 15 euros – resulted in an immediate decrease in the 

profit margin for the retailer. 

6.1.1. DOMINANCE 

The assessment of dominance reveals the traps for authorities in assessing buyer dominance. The 

first problem with the decision is the market definition. The complainants had suggested that the 

relevant product market was the market for 087 pre-paid phone top-up.219 The authority itself 

identified two potentially relevant markets in this case: “the market for provision of mobile 

telephony services and a related or sub-market for the sale of pre-paid mobile phone vouchers, i.e., 

top-up.”220 This approach is obviously inappropriate if we consider that the actual claim concerns 

excessively low compensation in view of the cost of the service. If what was at stake was the 

dominance of Vodafone as a purchaser of the services in question, the relevant market would have 

to be defined from the perspective of the suppliers. The appropriate market would be the market for 

purchasing of distribution services of pre-paid mobile phone vouchers. Instead, the authority 

considered that there was the market for the provision of mobile telephony services and a 

downstream market for “the supply of top-up”, on which the retailers were active. The market in 

between – the purchasing market – is missing.  

The authority firstly considered the market on which the retailers were active, namely the market 

for “the supply of top-up”.221 The ICA noted that a number of competing forms of distribution were 

available in addition to sale of Etop-up by retailers. Those included topping up by texting or calling 

a number, by purchasing credit only, via ATMs and via cards, to name some. It was noted that users 

would have no switching costs in substituting among these different methods of distribution.   

Secondly, the ICA considered the market for mobile telephony. The ICA expressed doubts that 

Vodafone was to be considered dominant because of a previous decision by the Irish Court in which 

the judges found that Vodafone’s predecessor (Eircell) was not dominant with a market share of 

60% on account of low barriers to entry and expansion (on the market for supply of mobile 

telephony services). The plaintiffs, on the other hand, relied purely on the fact that the market share 

was above 50%.222 However, the authority decided not to take a position with respect to claims of 

dominance because it considered that no abuse had taken place. In the discussion on dominance, 

the authority’s analysis relied almost exclusively on the market share of Vodafone. 

                                                             
219 Ibid, 3. 
220 Ibid, 8. 
221 Ibid, 6. 
222 Ibid, 8-10. 
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The only possible explanation for the choice of relevant market definition could be the fact that the 

complaint was phrased in terms of excessively high wholesale prices imposed by a dominant firm. 

However, this explanation is not convincing. The retailers made no claim that Vodafone intended to 

limit Etop-up sales. Their claims related specifically to the decreased payment for their effort with 

the possible negative effect of this decrease in compensation. In order to determine whether 

Vodafone would actually be able to and have the incentive to decrease compensation, an analysis of 

buyer dominance on the purchasing market is necessary.  

Of course, the definition of the market for the different types of distribution services is important 

because one has to consider if substitution by the buyer has taken place, namely if the restriction in 

purchases is abusive. However, this cannot be done before a conclusion is reached on dominance. A 

definition of the relevant purchasing market is necessary for the purpose of testing for buyer 

dominance. 

With respect to the finding of dominance, reliance on market shares downstream is also 

questionable. One might reason that Vodafone’s market share – at 57% of the downstream market – 

gave it a corresponding position on the market for top-up distribution. The nearest competitor held 

39% of the downstream market, and the third largest downstream competitor – only 4 %. Given the 

fact that the demand for distribution services is constrained by downstream demand, competitors 

would probably not have been able to expand downstream offer by taking advantage of a cheap 

input – in this case, distribution services. Thus, it is not clear to what extent each of these other 

competitors would have been in a position to constrain Vodafone’s pricing behavior on the market 

for distribution services. 

At the same time, it is obvious that the downstream market share need not correspond to the share 

of the purchasing market. In fact, it is dangerous to assume that market shares translate neatly from 

selling markets to purchasing markets and vice versa. Also, as has been argued, market shares offer 

an unreliable measure of dominance. For this reason it was argued in Chapter 4 that more 

meaningful measures should be taken into account. If the approach discussed in Chapter 4 is to be 

followed, the authority should have considered 1) the elasticity of supply of top-up distribution 

services, 2) the elasticity of other purchasers of this service, including end users and 3) the actual 

share of purchases held by Vodafone. 

The problem with the ICA’s reasoning is that the assessment of dominance does not follow a 

coherent test. Beyond market shares, some other elements of a buyer dominance analysis are 

scattered throughout the analysis, especially in the sections discussing abuse. For instance, the 

authority considered the possibilities for suppliers to charge supplementary fees to users to make 

up for the loss in profit margin.223  It also considered, although inexplicitly, whether the retailers 

were “locked in” because of the installation of Etop-up machines. However, the machines were 

installed free of charge and the only costs were related to personnel and a phone line.224 The ICA 

                                                             
223 Ibid, 13. 
224 Ibid, 7. 
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also considered it unlikely that retailers would exit the business as a result of the squeeze put on 

their margins. These are all relevant considerations since being locked-in and being unable to 

recover margins could be an indication that the suppliers are dependent. Yet, as argued in Chapters 

2 and 4, economic dependence does not necessarily mean there is buyer dominance for the purpose 

of Art. 102 TFEU. Economic dependence occurs both when there is and when there is not any 

dominance. As such, it is a relevant but not decisive element in passing the first filter of Art. 

102TFEU: the presence of a dominant position. 

6.1.2. ABUSE 

When it comes to the analysis of abuse, similar problems are present. The assessment is best 

characterized as a “general competition law” assessment: it does not follow a coherent test – be it 

legal or economic. Importantly, the doctrine of excessive pricing is ignored. For instance, the ICA 

referred to the test in United Brands, but did not follow it. The authority did not refer directly to the 

test implied in CICCE case, but only noted the requirement for individual assessments laid in 

CICCE.225 Firstly, the assessment focused on addressing the likelihood that the complainant’s 

arguments are true on the basis of provided evidence. Secondly, the assessment turned to the 

questions: is there likelihood of restriction of competition or harm to consumer welfare as a result 

of the practice in question.  

The core of the complaint was sheer exploitation. The distributors claimed that the sales of 

Vodafone Etop-ups accounted for 10-20% of their annual turnover, so the reduction in their 

margins would lead to a fall in their profits; subsequently, they argued, retailers will exit the market 

and competition will be harmed.226 Secondly, complainants claimed that the margins offered did not 

cover the costs of providing the service.227  

The ICA addressed each claim. It recognized that it was difficult to assess whether a margin of 65 

and 97.5 cents for processing respectively a 10 and a 15-euro top-up were “fair”. It noted, in a 

footnote, that comparison with the UK market showed that retailer margins paid to UK retailers 

were much lower than those paid in Ireland.228 However, no further efforts to compare prices 

offered nor retailer costs were made – neither individually, nor in the aggregate. The ICA also 

neglected claims that the margins following the change in wholesale prices would be insufficient to 

cover the costs of the service. Thus, neither CICCE nor United Brands was applied in the decision. 

With respect to the unfairness of the prices, the ICA pointed out that “a reduction in revenues on 

sales of Etop-up do not automatically result in a reduction in profit levels.”229 The authority relied 
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on available evidence showing that the sales of Etop had been increasing and were likely to increase 

in the future.230 Thus, the authority reasoned that although margin percentages were reduced, the 

retailers would be more than compensated because there had been significant increases in the 

volume of pre-paid Etop-ups sold in the past years and more growth was expected. The fact that the 

margins did not change for the more expensive top-ups of above 20 euro was not relevant since the 

sales of these types of vouchers were not expected to grow. Based on this analysis, the authority 

found that there was no evidence that the margins offered were excessively low.231  

One could spot a flaw in the authority’s reasoning because the growth in the market for Etop-up of 

10 and 15 euro values had little to do with Vodafone’s price change – it seems that the growth was 

organic.232 This is evident when we consider that cutting the payment to suppliers of distribution 

services was not compensated by a downstream price decrease – since the retail values of the top-

up remained fixed at 10 and 15 euros. In this case, the squeeze on retailer margins was purely to 

the private profit of Vodafone, with no evidence of offsetting downstream benefit.  

Secondly, the ICA proceeded to verify whether there was likely harm to competition or to consumer 

welfare. It considered whether as a result of the decrease in margins paid there would be a 

reduction in competition. The argument had been that as a result of the lower margins, retailers 

would exit the market. The authority found no likely restriction of competition because the 

complainants provided no estimates nor evidence that the practice would have the effect of causing 

a decline in the number of retailers. In fact, the authority noted that the number of retailers had 

been declining in recent years and that this was a general trend which was sustained in times of 

economic growth and was unrelated to the practice at issue.233 A reduction in the number of 

retailers would not automatically mean a reduction in competition.   

The authority also argued that retailers could supplement the fee in other ways. The ICA noted that 

retailers could choose to charge a service fee to final consumers to make up for the lost margins. 

Clearly, doing so would have increased the cost to consumers. However, that was obviously not the 

effect that Vodafone aimed for: when some retailers had already started charging supplementary 

fees but Vodafone reacted by advertising locations where the product could be bought at face 

value.234 Vodafone’s aim was to decrease the compensation of distributors, thereby increasing its 

own share of the profit, with no change in consumer prices. The ICA interpreted this change as an 

increase in the competition among different outlets, not harm to consumer welfare.235  
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Finally, the ICA noted that Vodafone had the freedom to organize its business in such a way as to 

make its distribution less costly and this would enable it to pass on the savings or to reinvest the 

savings to improve its quality.236 The ICA concluded that: 

“If Vodafone is allowed to adjust its cost base to promote more cost effective methods of top-up 

distribution this would allow the company either to pass on some of these cost savings to 

customers and/or to invest more resources in improving the quality and range of services 

provided. It is difficult to see where any harm to consumers could arise as a result of the 

change in pricing practices, and if the move is successful it could in fact promote overall 

benefits to consumers.”237 

The ICA’s “general assessment” is questionable both with respect to harm to competition and 

consumer welfare. Firstly, one can hardly consider the exit of competitors as an “increase in 

competition”. The ICA had noted that some larger retailers had reacted by offering Etop-up at a 

discount. However, the impact of this behavior on competition in the distribution of top-up is not 

self-evident. It might very well be that large retailers would use top-up as a loss-leader, thus 

foregoing margins in order to bring customers to the store. This might not necessarily provoke 

others to cut the cost to consumers.  Secondly, the expectation that Vodafone will pass on the 

savings to consumers is quite naïve considering the large market share Vodafone held downstream. 

Thirdly, the ICA’s reasoning about the impact on consumer welfare reasoning is also unconvincing. 

The ICA had argued that:   

“For the exercise of any power that Vodafone might have to be harmful, this requires that it 

must be correlated with either increased cost or a reduction in choice for consumers.”238 

The ICA’s benchmark in this case is flawed since lack of change in downstream price does not 

necessarily mean the effect on consumer welfare is to be considered as neutral. As has been argued 

in Chapter 3, the fact that prices do not increase, does not mean that consumer welfare is not 

harmed. Stable prices might obscure deterioration of other aspects of the offer made to consumers. 

Consumer welfare includes other dimensions of the consumer’s experience, including choice of 

outlets.  

If monopsonistic pricing was in fact taking place, the result of the price decrease could lead to the 

exit of some retailers from the market for distribution of Etop-up, though not necessarily from the 

broader market on which the core of their business was carried out – namely, the distribution of 

grocery and non-grocery items. Retailer exit from the market for distribution of Etop-up would 

surely harm consumers since there would be fewer places where Etop-up would be on sale.  
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According to the ICA, the absence of switching costs for consumers to other methods of top-up 

distribution was an indication that plenty of options remained for consumers. Yet, data showed that 

of all methods of distribution, Etop-up accounted for 75% of all top-up sales for Vodafone. Clearly, 

Etop offered consumers advantages which were not matched by the other methods such as online 

top-up purchases or top-up at ATM (accounting respectively for less than 1% and less than 10% of 

top-up sales).239 If, as a result of the change in prices, retailers would find it uneconomical and stop 

supplying the service, consumers in those areas would be harmed. Additionally, all consumers 

would be harmed since the density of the distribution network matters for all consumers regardless 

of location. However, the ICA did not consider the fact that the decrease in physical outlets could 

also be seen as a hidden price increase to consumers – whether direct or indirect, in the sense of 

less dense distribution network, additional charges in some outlets and perhaps less enthusiastic 

services – all aspects of distribution which can bring great annoyance to the consumer, but are not 

captured in the measure of price. 

The decision illustrates the practical importance of how concepts such as “consumer welfare” and 

“harm to competition” are interpreted. It also shows why knowledge about the ways in which buyer 

power can harm consumer welfare matters. If it is assumed that the exercise of buyer power is a 

purely private matter between buyers and suppliers about “splitting the pie”, the impact on 

consumers – which can be quite significant, though not immediately visible – might be neglected.  

6.1.4. DISCUSSION 

There are different ways to read the story in this case. On the one hand, one can see it as legitimate 

attempt by a customer, which happens to be powerful, to achieve cost savings to the benefit of its 

consumers or shareholders. On the other hand, the case can be read as one involving a company, 

powerful both as an input purchaser and as a supplier, which cuts its costs but passes no benefits 

on to its consumers. We may never know which scenario is a better reflection of reality.  

The problem is that it is difficult justify the analysis carried out by the ICA – whether from a legal or 

from an economic perspective. From a legal perspective, the assessment neglected the 

requirements for price-cost comparisons and comparison across other markets prescribed by the 

excessive pricing doctrine. The reasoning was scattered and a coherent theory or story is difficult to 

piece together. From an economic perspective, the ICA neglected the obvious truth that not all harm 

inflicted by a powerful buyer is immediately visible in terms of downstream price increases, 

although in this case there were obvious indications that there might be some visible consumer 

harm in the form of lower quality of service for consumers. 

Perhaps the harm seems trivial in this case. After all, there are worse things that could happen to 

consumers rather than having a less dense distribution network. Yet, one might note that the 

liberalization in the telecommunication sector was concerned with better prices and better service. 

And if the harm in terms of quality to consumers might seem trivial in the context of this sector. Yet, 
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if we consider the same scenario in a different sector, such as food or healthcare, the quality of 

service becomes a rather important component of consumers’ perception of welfare.  

A case involving similar situation was the Dutch case T-Mobile, concerning exchanges of 

information among the providers of mobile telephony services. The information concerned 

compensation of dealers of pre-paid mobile telephony services. The Court found the information 

exchange to be a restriction of object and that no proof of end user harm was required. What 

distinguishes T-Mobile from the present case is the fact that T-Mobile concerned an agreement or 

concerted practice, not unilateral conduct. The information exchange scheme possibly covered all 

purchasers of such services in the Netherlands, thus this could be a case of monopsony. By contrast, 

we cannot assume that Vodafone was truly dominant as a purchaser of distribution services for 

Etop-up.240  

Furthermore, based on the information from the decision, we cannot assume that Vodafone had no 

good reasons to cut its prices. There is not sufficient evidence that true loss, or in any case, a 

significant loss would be inflicted. It could be that the company had chosen to substitute away from 

expensive retail-based distribution and wanted to push its customers to use more cost-effective 

distribution methods. To verify such a claim, not only the purchasing market from the perspective 

of suppliers, but also the supply market from the perspective of buyers would have to be defined. 

For retailers of Etop-up, the purchasing market for this service consisted of the companies offering 

pre-paid mobile telephony services. For the buyers of distribution services, however, the 

distribution market consisted of retailers,241 as well as other forms of distribution such as ATM, 

online service and call-center service. Substitution away from one service need not mean an overall 

decrease in purchases. It might simply mean substitution to another more efficient type of service. 

Thus, the change in purchases could be justified on the basis of a change in business model, because 

of changing consumer preferences, more efficient substitutes or because of an honest attempt by 

business to cut cost. After all, buyers cannot be expected to know their suppliers’ cost structures. A 

price that is too low will only be found out when rejected by the market. 

It is evident that the assessment of claims about excessively low pricing by powerful buyers is not a 

straightforward exercise. Even when only exploitation is at stake, it is important to test for a 

plausible story of exploitation. Is the company able to force a unilateral price decrease on its 

suppliers? Does it have the incentive to do so? Is the outcome likely to lead to a welfare loss? These 

are the questions that should guide a more economic analysis. As argued above, the more economic 
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analysis could be reconciled with the legal requirements. Attention to the coherence of the story is 

even more important when claims of more than one type of abuse are alleged. Two cases involving 

exploitation claims accompanied by claims of discrimination and exclusion will be discussed below. 

6.2. REDUCTION IN TRAVEL AGENTS’ COMPENSATION  BY AER LINGUS PLC      

(ICA, 2002)  

This decision was taken by the Irish Competition Authority (ICA) in response to a complaint by 

travel agents about Aer Lingus’ unilateral reduction of commissions from 9 % to 5 %.242 The 

complainants were travel agents who alleged that as a result of the decreases in their margins they 

would go out of business, thus causing consumer harm. In particular, the agents claimed consumers 

would suffer from a loss of information and an impartial source of advice and that elderly 

consumers in particular would be hurt since this group tended not to have credit cards.243 

Additionally, the complainants argued, other full service airlines would have trouble entering the 

Irish market since, following the exit of travel agents, there will not be sufficient travel agents to 

provide distribution services for these new entrants.244 The ICA applied Section 5 of the Irish 

Competition Act of 2002, which corresponds in terms of content to Article 102 TFEU.245 The 

complaint was rejected. 

6.2.1. DOMINANCE 

The decision makes no finding with respect to Aer Lingus’ dominance. The complainants had 

submitted that Aer Lingus’ market share was between 40 and 50% on the market for “full service 

airlines”.246 The ICA, however, adopted a different market definition. The authority noted that the 

situation in the case at hand was “analogous” to the Commission decision in Virgin/British Airways. 

For this reason, the authority defined the market in the same way as the European Commission had 

done in that decision. In particular, it noted that the relevant market would be for “air travel agency 

services” and the relevant geographic market would be the Member State in which the abuse is 

claimed.  

On the basis of the information submitted, the authority found insufficient evidence of dominance. 

It noted that the market share of Aer Lingus was higher than the market share of British Airways in 

the Commission decision. However, the ICA, calibrated this finding with the fact that Aer Lingus’ 

market share was only four times the market share of its closest competitors, whereas in the British 

                                                             
242 Case COM/15/02 Reduction in Travel Agents’ Compensation by Aer Lingus plc (21 March 2002) Decision 

of the Competition Authority No. E/02/001, p. 1-2. 
243 Ibid, 2. 
244 Ibid, 2. 
245 Ibid, 3-4. The authority explains that in its interpretation of Section 5, it relies not only on the 

interpretation by Irish courts, but also on the interpretation of Article 82 EC (currently, Art. 102 TFEU) by the 

European Commission, the Court of First Instance and the European Court of Justice.  
246 See Ibid, 2 and 5. 



Unilateral Exploitation of Buyer Power: Excessive Pricing 

269 
 

Airways case, the difference with the nearest competitor was eight times. On the basis of this, the 

ICA found that the nearest competitor would be able to exercise a competitive constraint on Aer 

Lingus and prevent it from acting independently of its competitors or from charging prices above 

the competitive level.247 In the end, however, the question of dominance was not settled because 

the ICA found there was no abuse.  

6.2.2. ABUSE 

Even though it did not settle the matter of dominance, the ICA proceeded to assess the question of 

abuse. It noted that using buyer power to impose excessively low commissions could be in breach 

of Section 5(2)(a) of the Irish Competition Act of 2002 (the equivalent to Article 102(a) TFEU). 

However, it also stressed that there had not been a successful case against an excessively low price 

as a result of buyer power in the EU.248  The ICA referred indirectly to the CICCE case,249 but did not 

incorporate the test implied in this decision in its own analysis. There is no further reference to the 

doctrine on excessive pricing. 

The only aspect of CICCE that was taken into account in the decision was the requirement that 

individual data be provided for each travel agent. 250 The complainant did not present individual 

data. They supplied a survey comparing the costs of air travel services for five EU countries – 

Finland, Spain, France, UK and Germany – which had been selected as representative. However, the 

study did not include Ireland. Therefore, the authority found that the relevance of the evidence was 

unclear, in light of the requirement in CICCE. It also pointed out that, in comparison with the 

commissions of other national flag carriers, Aer Lingus’ commissions were not “out of line”.251 

Applying the requirement for individual data per agent is surprising, since in CICCE what was at 

stake were individual artistic works, which could not be considered as all belonging to the same 

market. However, in the present cases, travel agent services are comparable in one another. 

However, the ICA incorporated this aspect of CICCE without further reflection as to its suitability in 

the case at hand.  

This completed the analysis of excessively low (exploitative) pricing, so the ICA proceeded to 

consider the projected effects for competition in the case of a reduction of numbers of travel agents 

– in a measure of 12% as claimed by complainants. At the outset, the authority pointed out that the 

decline in the number of businesses would not necessarily lead to a lessening of competition. 252 In 

particular, the ICA noted that there was a general trend in reduction of the number of travel agency, 

even in times of economic growth. The ICA reasoned that travel agent services in air ticket 
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distribution were being displaced by more efficient means.253 In addition, the ICA observed that 

travel agents could charge service fees to the customers in order to supplement the income lost 

from the price decrease. If they were to do that, the authority reasoned, they would be able to 

withstand the decrease in commission and therefore exit of travel agents would not take place. 

The next steps in the decision were a verification of likelihood of consumer harm and objective 

justifications. The ICA found that consumer welfare was unlikely to decrease since many other 

sources of information about flights remained available.254 Additionally, the ICA held that 

monopsony is only harmful when accompanied by market power downstream:  

“For the exercise of any monopsony power that Aer Lingus might have to be harmful, this 

requires that it must be correlated with market power on the seller side. Specifically, a firm 

with market power on both sides can reduce the price it pays for inputs – the service of travel 

agents – in order to reduce overall supply of airline tickets sold so that prices to the consumer 

can be raised. However, as noted below, the strategy that Aer Lingus has adopted is to lower 

prices to the consumer.”255 

This statement by the ICA was not supported by any reference. Clearly, in light of the argument thus 

far, this statement is not in line with economic theory. From a legal perspective, such a finding is 

also not supported – the Court has not required the presence of downstream power for the proof of 

harm to competition by means of buying power. 

Finally, the ICA examined the possibility that the conduct might satisfy the principles of objective 

justification and proportionality.256 Aer Lingus had claimed the impact of the terrorist attacks of 

September 11 on its business as well as its desire to lower distribution costs by encouraging online 

ticket sales. The latter would allow it to better compete with discount airlines.257 The company had 

closed its own travel shops. In light of this, the ICA concluded that Aer Lingus’ new strategy was 

objectively justified as it simply represented a change in the business model which previews lower 

cost distribution.258  

6.2.3. RIGHT OUTCOME, WRONG REASONING? 

Just as in the previous case, we might reason that perhaps the right outcome was reached, but the 

reasoning of the ICA is confusing. Importantly, unlike the Vodafone Etop-up case which was cast as 

an abuse by means of excessively high price imposed by a dominant seller, this case was directly 

phrased in terms of buyer power. Evidently, the complaint built directly on the Commission 

decision in Virgin/British Airways.  
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Despite this, no attention was paid to the specificities of defining a relevant purchasing market, nor 

to the economic logic of analyzing buyer power. The relevant market analysis was borrowed from 

the Commission’s Virgin/British Airways decision, without regard to the fact that in the 

Commission’s case, the alleged abuse was primarily an exclusionary one. From a legal perspective 

thus, the outcome is not convincing. It should be noted that the actual test in CICCE was not 

mentioned. Nor was the test in United Brands or any of the other cases concerning excessive pricing 

even though some comparative data was supplied by the complainants.  

It is likely that despite these shortcomings, the correct outcome was reached. Reasoning from the 

little available information, it is not clear that Aer Lingus was in fact dominant. And even if the 

company had decreased commissions paid, its actions can be read as part of a global trend to 

substitute away from distribution via travel agents to online distribution. Thus, whereas there 

might be a decrease of supply by travel agents, this decrease will be offset by supply by other 

means. With hindsight, considering the expansion in online agency services over the past 10 years, 

it is unlikely that the price decrease reflected monopsonistic purchasing. More likely, it was simply 

substitution away to more efficient “inputs”.   

Reaching the right outcome is important for preserving efficiency. From a legal perspective, 

however, the process of reaching an outcome is at least as important. The ICA decision in this 

decision and in the preceding one, follows no coherent story or line of analysis. It reacts to the 

arguments put forth by the complainants but fails to organize them in a coherent story that can be 

assessed as a whole by means of an explicit, coherent test.  

6.3. THE ASSOCIATION OF BRITISH TRAVEL AGENTS AND BRITISH AIRWAYS 

PLC (OFT, 2002) 

The case was prompted by a complaint from the Association of British Travel Agents (ABTA), an 

organization representing more than 2000 travel agents and tour operators in the UK.259 The core 

of the complaint was the decision by British Airways to reduce the commissions it pays to travel 

agents for short haul flights from 6 pounds to 2.50 pounds for economy class tickets and from 11 

pounds to 5 pounds for premium class tickets. The rates paid for long haul tickets remained 

unchanged.260 The complainants alleged that by doing so British airways 1) offered excessively low 

prices for the purchasing of the agents’ services which did not cover the costs of the agents and 2) 

discriminated in favor of its own business of selling its own tickets via its website.261 The 

complainants thus argued that BA attempted to squeeze them out of the market. Their argument 
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was that they could not afford to start charging additional fees to make up for the lower margins 

because then consumers would switch to booking online.262 The complaint was rejected.  

This is another case which followed the Commission’s decision in the Virgin/British Airways case. 

The complainants relied on the Commission’s finding that BA’s position on the market for air 

transport services made it a dominant purchaser with respect to providers of air travel agency 

services in UK.263 The decision reveals the difficulties of identifying relevant markets in the case of a 

complex claim involving both exploitation and attempted downstream exclusion by means of 

leveraging buyer power.  

6.3.1. RELEVANT MARKET ANALYSIS 

The complainants relied directly on the market definition in the Commission decision. However, the 

OFT correctly pointed out that while regard may be had to Commission decisions, relevant market 

definition must be established by reference to the facts in the case at hand and cannot simply be 

borrowed from previous decisions. The OFT explained that whereas in the British Airways case, the 

theory of harm was the use of rebates to achieve downstream foreclosure, in the present case, the 

reverse was claimed – namely, that BA tried to discourage ticket sales through the agents in order 

to favor its own service. The OFT distinguished three markets relevant for the purpose of assessing 

the complaint: the market for “the supply of passenger air transport services”, the market for travel 

agency services, and the markets in which air tickets are sold. In the end, the exact relevant product 

market definition was left open. 264 

With respect to the relevant geographic market, the OFT relied on the Commission’s decision in 

Virgin/British Airways in which the Commission had found that the relevant market was national in 

scope. That was considered to be the case because “travel agents operate on the basis that the 

markets they are serving are delineated on national boundaries and carriers market their services 

and purchase air travel agency services within the same boundaries.”265 At the same time, BA’s 

terms and conditions toward travel agents were determined for each national market even when 

dealing with the same travel agent operating in different countries, different conditions would 

apply.266 However, the question about the relevance of these findings to the factual situation at 

hand was left open.  

The identification of three relevant markets might strike us as confusing since the market on which 

tickets are sold and the market for air travel agency services sound identical. However, although the 

OFT did not phrase it in these terms, the second relevant market – namely, “the market(s) for travel 

                                                             
262 Ibid, 1. 
263 Ibid, 5. See also Case IV/D-2/34.780 Virgin/British Airways OJ [2000] L 30/1, [90]. 
264 Case CE/1471-02 The Association of British Travel Agents and British Airways plc (n 259) p.7. 
265 Ibid, 7. 
266 Ibid, 7-8. 



Unilateral Exploitation of Buyer Power: Excessive Pricing 

273 
 

agency services, where the [European] Commission decided that BA was a dominant purchaser of 

air travel agency services” – is in fact the purchasing market.  

The OFT’s approach is correct, although it might be confusing to the reader. In order to explain the 

OFT’s reasoning, the following graph is created for the purpose of discussion. The purchasing 

market is defined from the perspective of the suppliers of the services and thus includes the 

purchasers – namely, the airplane companies. It is defined by identifying the purchasers who can be 

seen as substitutable from the suppliers’ perspective.  

It should be emphasized that the selling market is not necessarily confined to the travel agents. It 

might well be a broader market, including other providers such as websites, including BA’s own 

online division, and phone reservations directly with the airline company. As has been argued 

above in the discussion on the CICCE case, it is necessary to distinguish between a reduction of 

purchases for the purpose of monopsonistic exploitation and a reduction of purchases because of 

substitution with other products or services.  

 

 

    

The OFT’s approach is in line with what has been argued in this chapter thus far: namely, that 

relevant market definitions for the purpose of establishing buyer power should take into account 

the abuse claimed. In this case, one way to interpret ABTA’s claims is as a scheme in which BA, a 

vertically integrated undertaking with operations both in the distribution of air tickets and in the 

provision of passenger air transport services, engaged in a margin squeeze of the travel agents with 

the goal of establishing control over the downstream distribution market.267 This was the 
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interpretation accepted by the OFT. 268Another way to interpret ABTA’s claims is to separate the 

claim into an exploitative and a discriminatory claim. Under this theory, BA would simply attempt 

to enhance the strength of its online distribution division, while still relying on the services of travel 

agents for those customers which are not willing or able to book online. In this sense, BA’s strategy 

would mean that BA simply outsourced to the travel agents the services costing more to supply. The 

latter option seems more in line with what was claimed, although complainants themselves did not 

offer a coherent theory of harm. Their two claims essentially amounted to claims of simultaneous 

exploitation and discriminatory exclusion.  

6.3.2. DOMINANCE 

With respect to dominance, the claims of ABTA closely followed the arguments in the British 

Airways case. Indeed, the Commission had claimed before the General Court that “BA was obviously 

in a position to act independently of travel agents established in the United Kingdom and, in 

particular, unilaterally to substitute the basic commission of 7% for that of 7.5% in respect of 

domestic flights and 9% in respect of international flights.”269 

The complainants also argued BA was an obligatory trading partner for them because 39% of their 

turnover comes from sales of airline tickets, and the sales of BA tickets accounted for 46% of sale of 

IATA270 tickets. This meant that sales of BA tickets accounted for 18% of their turnover.271 The 

agents argued that BA was able to impose tariff reductions unilaterally without concern for 

decrease in ticket sales.272 They argued that because it was dominant downstream, BA could 

restrict the supply of air travel services by reducing output on the ticket sales market.273  

The OFT found it unnecessary to examine the dominance claims because it found there was no 

abuse. In this sense, OFT’s decision can be questioned from a legal perspective. It is established in 

the case law that the first step of analysis in an Art. 102 TFEU case is the finding of dominance.274 

The reason is that activities which might be normal business conduct when engaged in by non-

dominant companies may be considered abusive when the company is dominant. Given the fact that 

the abuse concept is broad, and the fact that the list of abuses in the Treaty text is meant to be 

illustrative and not exhaustive, the decision to skip the dominance analysis is questionable. 
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Furthermore, the fact that the relevant market definition was left open is also questionable. 

Relevant market definition is a requirement in Art. 102 TFEU cases. 

OFT’s lack of concern with the question of dominance stands in contrast with the decision of the 

General Court in British Airways, in which the Court reasoned at length about BA’s dominance. In a 

judgment delivered a year after the OFT decision, the General Court held: 

 “As a whole, the services operated by BA on routes to and from United Kingdom airports have 

the cumulative effect of generating the purchase by travellers of a preponderant number of BA 

air tickets through travel agents established in the United Kingdom, and, correspondingly, at 

least as many transactions between BA and those agents for the purposes of supplying air 

travel agency services, particularly in the distribution of BA air tickets. 

It necessarily follows that those agents substantially depend on the income they receive from 

BA in consideration for their air travel agency services. 

BA is therefore wrong to deny that it is an obligatory business partner of travel agents 

established in the United Kingdom and to maintain that those agents have no actual need to 

sell BA tickets. BA's arguments are not capable of calling into question the finding, in recital 93 

of the contested decision, that BA enjoys a particularly powerful position in relation to its 

nearest rivals and the largest travel agents. 

The facts of this case therefore show that BA was in a position, unilaterally by circular of 17 

November 1997, to impose a reduction as from 1 January 1998 of its rates of commission in 

force up to that date and to extend its new performance reward scheme to all travel agents 

established in the United Kingdom.”275 

From the perspective of economically sound analysis, the OFT’s decision is also open to doubt. The 

strength of the undertaking matters for an assessment of its ability to inflict harm. As discussed in 

Chapter 4, there are several elements which could guide the assessment of buyer dominance: 

market share, elasticity of supply, and elasticity of the fringe demand side. OFT’s analysis addressed 

some of these issues, but the analysis is incoherent and scattered throughout the decision. 

For instance, the OFT mentioned supply side substitutability as a way of disputing claims of BA’s 

dominance. The OFT noted that “aside from the question of BA's market power, it is questionable 

whether BA could impose excessively low booking payments since travel agents may be able to 

respond to this by switching their supply of travel agency services to other purchasers such as 

other airlines or perhaps package holiday providers or charter airlines.”276  

As discussed in Chapter 4, the question of switching and so called “barriers to exit” is an important 

one in the assessment of buyer power. Of course, a buyer may account for a significant share of the 

purchases of a particular product or service. However, if the seller is able to redirect, with little time 

or inconvenience, its energies to supplying other types of products or services, the purchaser does 
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not have buyer power. We can illustrate the supply side substitutability argument with the 

following figure. From the figure, it becomes evident that travel agents supply a whole portfolio of 

services, with air travel bookings being only one element in their service portfolio. In their supply 

of other services, travel agents deal with other purchasers.  

The question as to whether these other purchasers should be considered on the same purchasing 

market as airline companies is not a straightforward one and it depends on the story put forth by 

the complainant. If the claim is that as a result of the exercise of monopsony power, an important 

service will be under-supplied with important consequences on related markets, then the market 

may be defined to only the purchasers of the service in question. A claim of dependency and exit 

from the market following the price decrease, however, is verified by considering the broader 

portfolio of services and other purchasers involved.  

 

 

One could furthermore argue that consumers are also purchasers of the services of travel agents. 

The travel agent lowers the search costs for both consumer and producers, by putting them in 

touch and providing additional service. In this sense, it does a service to both. In the past, travel 

agents had been subsidizing the cost of purchasing a ticket, but at the time in which BA introduced 

the change in commission, airlines all over the world were in the process of changing their business 

model.277 Under this new business model, consumers would share in the cost of the service – this 

would enable some consumers to benefit from lower prices.  

The complainants, however, claimed that due to consumer perceptions, most consumers will resist 

the very thought of paying additional fees. Thus, although in reality, they would not be paying more 

than before, when the cost of the service was borne by the airline company, consumers will “feel” 

that they are paying more.278 The OFT, however, did not take this behavioral aspect into account. It 
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explained that, indeed, usually, consumer costs are subsidized by the suppliers of services (e.g. 

airlines, hotels, rental cars), though not always. As noted by the OFT:  

“Travel agents have been able to charge customers fees for other services that they provide, 

and it is not clear that services provided by 'full-service' airlines are sufficiently different as to 

mean that such charges would not be accepted in relation to them also.”279 

It seems evident at this point that the travel agents’ claims about dependency are not entirely well-

founded. Still, the argument is that the OFT’s reasoning could have been more convincing if markets 

had been defined and the actual potential for buyer power had been considered – in light of the 

abuse claim. At this stage it matters to say something about the type of abuse claimed. Whereas in 

the Commission’s case against BA, it was necessary to prove that BA had sufficient buyer power to 

distort supplier incentives for the purpose of preferring BA tickets, the claim in this case is that BA 

had sufficient buyer power to be able to profitably decrease prices, and to do so without making 

losses in its downstream markets for provision of passenger airline services. Thus, whereas for the 

Commission’s case against BA, the possibility for agents to substitute to other types of services was 

not relevant, supply side substitutability is key to the present case because it speaks about the 

ability of travel agents to withstand buyer power. Indeed, the evolution of travel agency services in 

the past decade has proven the capacity of travel agents to adapt themselves in light of tremendous 

changes in the distribution of travel and leisure services. Travel agents have managed to find other 

ways of justifying payment for their services, and even if the numbers of “brick-and-mortar” travel 

agents may have decreased, the travel agency trade is still alive. The next question thus is: even if 

there were such a decrease in number of providers, is the decrease indicative of an abuse? 

6.3.3. ABUSE 

The complainants relied on two cases decided by the Court of Justice, respectively, CICCE and 

Commercial Solvents280. They aimed to show that BA was both a dominant customer and, to the 

extent that it offered booking services itself, also a competitor of its agents. In its position as a 

competitor, it is able to make use of its dominance to foreclose travel agents from the market. Thus, 

travel agents claimed, BA engaged in conduct that was both exploitative and exclusionary. 

6.3.3.1. EXPLOITATION 

The OFT dismissed the excessively low pricing claim mostly for the reasons discussed in relation to 

dominance above. It noted that other “full service airlines” had changed their policy in the same 

direction as BA by giving low commissions or scrapping them altogether. It suggested that travel 

agents were free to charge consumers for their services, that this would not affect the final price for 

consumers despite consumer perceptions, and that travel agents charged directly for other 
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services.281 The OFT explained that even if the commissions by BA would not cover the cost of 

providing the service, this would not be an abuse of dominance given the possibility for agents to 

supply competing airlines, to revamp their business model and provide other services, or charge 

service fees to consumers.282  

From a legal perspective, the analysis in the present decision is based on general competition law 

principles. Although it mentioned CICCE, the OFT made no reference to other case law on excessive 

pricing, nor did it discuss the need to compare prices paid by the buyer to agents’ production costs.  

From the perspective of a more economic approach to exploitative abuse, the authority should have 

probably been concerned as to whether BA in fact managed to profitably decrease overall output in 

the market. Output in this case would refer to the level of service offered to the final purchasers of 

airplane tickets, as measured in outlets for the purchase of tickets, convenience of purchasing, 

information about the flight, etc. If one were to take ABTA’s claims as true, BA – by lowering the 

payments to agents – arguably lowered the quality of service to end purchasers. To prove this 

claim, one would have to show that overall more consumers preferred booking through a travel 

agent than online. Of course, booking online and through an agent are not equal. Booking through 

an agent costs more than booking online. Not making that option available to consumers would 

mean denying them the possibility of choosing for less service and lower cost. Furthermore, some 

consumers might find online booking more convenient than going to a physical shop. Thus, to the 

extent that BA allowed consumers to make cheaper bookings online, the benefit of a more efficient 

source of distribution seems to have been “passed on”. It would indeed be difficult to prove that 

consumers would lose in terms of service, price, or any other dimension of competition.  

The case could be seen as a simple substitution away from one type of service to another type of 

service, both fulfilling the same purpose – that of putting buyers and sellers together for the 

purpose of a transaction. In that sense, it is worth contrasting the case with the Increase of 

Wholesale Prices of Etop up by Vodafone. In that case, it was evident that consumers preferred 

distribution via retailers, since the majority of consumers purchased this way already in the 

presence of other methods of distribution – including recharging online or by phone. They stood to 

make no gain benefit from Vodafone’s cost cut. By contrast, in this case, consumers obtained the 

possibility of lower prices thanks to the appearance of a new method of distribution. Consumers 

don’t seem to have complained about this and overall we may reason that no reduction of “output”, 

in the sense of quality of service283 or number of transactions, has taken place.  
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6.3.3.2. DISCRIMINATION 

The second allegation in the complaint was that BA was lowering the fees to its travel agents in 

order to foreclose them from the market and reserve the provision of the booking services for BA 

tickets to itself. ABTA relied on the Court’s judgment in the Commercial Solvents case, where the 

Court had found that ICI “cannot just because it decides to start manufacturing these derivatives (in 

competition with its former customers) ac in such a way as to eliminate their competition.”284 On 

the basis of this decision, ABTA claimed that BA should not be allowed to lower the prices it pays 

for commissions in order to obtain a larger market share of the market for distribution of tickets.285 

The OFT noted that Commercial Solvents concerned a refusal to supply in the context of an essential 

facility. Cases in which there is a “constructive refusal to supply” or a margin squeeze would also be 

abusive.286 However, the OFT was not convinced that this theory would hold in the case at hand:  

“The Director is not convinced that a price squeeze would be feasible in this market, although 

he has not reached a conclusion on this point. In any case, the Director does not consider that 

competition between travel agents and other methods of distributing air tickets would be 

eliminated if BA were able to sell tickets through its website at prices that may be lower than 

those available through travel agents.”287 

In support of this preliminary although not conclusive finding, the OFT pointed out that the two 

types of distribution - on-line and through travel agents – differed in important aspects.288 It noted 

that travel agents offer a number of additional services and concluded that ticket sales through BA’s 

website “are not a sufficiently perfect substitute for sales through travel agents” which led to a 

finding that there was no need for the tickets to be sold at the same prices in these two different 

outlets.289 However, the OFT did not consider the fact that BA itself charged consumers a fee of 10 

pounds per booking made via its telephone agents, travel shops or ticket desks. In fact, BA had 

explained that it had set the commission levels for travel agents to equal the cost of online 

booking.290 At the same time, BA recognized that making a sale via a travel agent or by telephone, 

entailed higher costs: BA itself charged a fee of 10 pounds per booking made via its telephone 

agents, travel shops or ticket desks. In any case, the OFT considered that even if there was 

constructive refusal to supply, there were objective justifications for this alleged refusal to supply. 

It found that BA’s actions are objectively justified on the ground that booking through BA’s website 

is cheaper and thus more efficient and beneficial for consumers.291 As for those consumers who 
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would want to enjoy the additional services offered by travel agents, the OFT noted, additional 

charges could be imposed.292  

6.3.4. DISCUSSION 

This is yet another case involving a seemingly unmeritorious or protectionist, rent-seeking 

complaint. The discussion so far has pointed in the direction that although the correct outcome was 

probably reached, the argumentation of the OFT could have been better structured. It is especially 

notable that the exploitation claims were discussed without regard to the available doctrine or the 

economic consequences of the exercise of monopsony power. Just like in the other cases, the 

decision was made on the basis of a global assessment of abuse, without a proper relevant market 

definition nor a discussion of dominance. At the same time, the discussion reveals that applying the 

doctrine in this case would have given a good chance of success to a claim that was likely without 

merit.  

In this case, overall welfare reduction was probably not likely. There is no indication that BA 

intended to sell less tickets downstream, nor to deteriorate the quality of booking service for its 

final customers. BA simply took advantage of the availability of a new, lower-cost method of 

distribution, and offered it to its consumers. Booking online was probably not simply lower-cost but 

also a higher value means of distribution. Consumers very likely benefitted from the 24/7 

availability of the service, with no constraints in terms of location, with instantaneous information 

about all aspects of the service, and the possibility for immediate price comparisons. In fact, the 

reverse scenario would have been unpalatable to any competition lawyer – namely, if BA had 

withheld the superior technology from consumers or, as suggested by the ABTA in the decision, if it 

would have increased online booking charges to match the costs of booking through a travel agent.  

The difficult question is that there is no answer to the question as to whether BA did not in fact 

engage in some exploitation by setting the remuneration to travel agents at the same level as online 

distribution, and not in line with the costs of booking a ticket, as determined, for instance by 

industry averages. And if BA expected that the consumer would simply be charged for the extra 

costs, then we might ask if BA correspondingly lowered the “wholesale ticket price” so that indeed 

the consumer welfare would not be affected.  

It is notable that BA did recognize that making a sale via a travel agent or by telephone would entail 

higher costs. For this reason, BA itself charged consumers a fee of 10 pounds per booking made via 

its telephone agents, travel shops or ticket desks.293 To what extent BA’s costs were higher or lower 

than the average agent’s cost – and thus could be taken as representative – is not known. However, 

it is to be remarked that BA’s own policy was in line with the expectation reflected in its policy 

toward travel agents to do – namely, to make the cost of booking with extra service explicit to 
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consumers. In this sense, there was a transparent push by BA to change its approach to air ticket 

distribution and to incentivize consumers to move to booking online. If indeed, consumer 

perceptions were to be affected, the impact of BA’s policy on travel agents would have been only 

beneficial – to increase their appeal to final customers. 

Analyzing this case is both easy and difficult at the same time. It is obvious that the trumping 

argument in the case was the changing structure of ticket distribution – from brick-and-mortar 

travel shops to online distribution via booking websites. Travel agents attempted to use the 

competition laws to obtain temporary protection from a change that was inevitable – the advent of 

online booking – which risked to make their business model obsolete. We know this now, with the 

benefit of hindsight.  

From a legal perspective, however, OFT’s decision, is vulnerable. ABTA’s claim had a chance for 

success. The Commission’s analysis in British Airways and the court cases that followed, which 

affirmed the Commission’s reasoning, gave good arguments why BA should be considered 

dominant as a purchaser. The narrow relevant market definition established in British Airways 

could have helped such a claim. In light of the rulings by the General Court and the Court of Justice, 

a national court might have established that BA was dominant vis-à-vis the travel agents in this 

case. 

When it comes to abuse, given the thrust of the excessive pricing jurisprudence, the claim might 

also have succeeded on appeal. Complainants could have shown that the price for making a booking 

was below the cost of providing a service. Firstly, ABTA could point out that BA set the 

remuneration to agents to equal the cost of making a booking online – thus obviously by reference 

to the wrong benchmark, since online booking is not a comparable service. Secondly, BA itself 

recognized that it costs more to produce an input – which is why it set its own commissions at 10 

pounds, as opposed to the 2.5 and 5 pound commissions for, respectively, booking a domestic or 

international flight. If ABTA could have proven the claim of a “psychological barrier” of consumers 

to paying additionally for the service, it could have had a convincing story. It could have shown that 

travel agents were faced with a unilateral price decrease by a dominant purchaser on an essential 

component of their service that they could not avoid by adapting or charging consumers. In this 

respect, they could have relied on statements from the Commission and from the European courts, 

noting that BA was essentially a “must-have” component in their portfolios and that a decrease in 

commissions from BA could simply not be absorbed.294 ABTA could have furthermore argued, just 

like the travel agents in the Aer Lingus case, discussed above, that certain consumers would have 

suffered from reduced welfare as a result of an additional charge. Barring the presence of 

compelling objective justifications by BA, ABTA’s claim might have succeeded in court.  

At the same time, it is obvious why such a claim should not succeed. The airline travel distribution 

model was rapidly evolving and lower-cost suppliers became available. BA had no reason to restrict 
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downstream supply of tickets, since at the time, the air travel sector was experiencing 

liberalization. Faced with competition, BA had every incentive to try to preserve or increase its 

market share. Changes in the distribution model which seem to offer only benefits and no extra 

costs to consumers or where there is substitution from one type of input to a more efficient input 

should not be considered abusive. Yet, the legal tests currently available do not provide for a fine-

tuned analysis, allowing us to distinguish meritorious from unmeritorious claims.  

6.4. BETTERCARE GROUP LTD/NORTH & WEST BELFAST HEALTH AND SOCIAL 

SERVICES TRUST (OFT, 2003)295 

The case concerned complaint by the BetterCare Group, a private limited company owning more 

than 30 care homes in the UK, of which two in the Shankill area of Belfast. The case concerned the 

latter two homes – the Glencairn Care Centre and the Tennant Street Centre. The Glencairn Care 

Centre offered nursing care with 75 care places for elderly, physically disabled and terminally ill. 

The Tennant Street home offered 16 residential care places for the elderly and 49 nursing care 

places for elderly, elderly mentally ill and physically disabled.296 North&West Belfast Health and 

Social Services Trust (N&W) is a trust established by a government department in Northern 

Ireland. Its mission is to provide health and personal social services in a given area of Belfast. It is 

also in charge of managing nine statutory homes offering residential care. Six of these homes 

provided residential home services. As to nursing home care, the N&W purchased such services 

from the private sector, including from BetterCare.297 

N&W was BetterCare’s only customer for the residential and nursing home care services in the two 

homes in question. BetterCare claimed that in its position as a sole purchaser, N&W offered unfair 

prices and contract terms. In particular, BetterCare claimed that 1) N&W paid excessively low 

prices to BetterCare and 2) that it imposed unfair terms by discriminating in favor of the statutory 

homes managed by N&W by paying to these homes significantly higher prices than to Better 

Care.298 

6.4.1. NOTION OF UNDERTAKING 

In addition to the substantive questions of antitrust analysis, this case presents an additional point 

of interest: namely, the discussion on the notion of undertaking. The N&W is a trust established by a 

government department in Northern Ireland responsible for social policies in the field of health and 
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welfare.299 Although N&W had the powers, as delegated by the government body, to enter into 

contracts, it was not free to set the rates of remuneration for the care it purchases. The only 

discretion N&W had was with respect to the so-called “additional care”, which refers to care 

assigned in exceptional circumstances to patients with exceptional care needs. With respect to 

purchase of private care for customers in privately owned homes, such as those owned by 

BetterCare, N&W was obliged to follow the rates specified by the government departments to 

which it was subordinate.300  

For the purpose of managing the homes under its supervision, N&W also had limited discretion. 

N&W was allotted an annual budget by the government. However, the homes were also partially 

financed by user contributions, on the basis of ability to pay – each patient was obliged to make a 

contribution to the costs of their stay based on their ability to pay; the rest of the costs would be 

met by the budget.301 In contrast, private providers, such as BetterCare, received a flat-rate 

payment. 

The case was originally rejected because OFT found that the N&W did not act as an undertaking.302 

However, upon appeal to the Competition Commission Appeal Tribunal (CCAT), the reverse was 

found to be true. The CCAT held that N&W was engaged in economic activity both when purchasing 

care from Better Care and when organizing the provision in its own statutory homes. Therefore, it 

was to be considered an undertaking for the purposes of the competition Act. The case was 

remitted to the OFT.303 

Upon reinvestigation of the case, the OFT found that because N&W had no autonomy in setting the 

prices paid to private suppliers (except in the exceptional circumstance of “additional care”) nor in 

determining the budget for the homes under its own management, neither claim of abuse could 

stand. Thus, regardless of the finding of the CCAT, the complaint was rejected on the same grounds 

– only they were now phrased as issues of “abuse”. Because the N&W was found to have no freedom 

over the prices it pays, the OFT did not engage in a sufficient analysis of dominance, nor a proper 

analysis of abuse, and no relevant market was established.  

6.4.2. RELEVANT MARKET ANALYSIS 

In its definition of the relevant market, the OFT paid attention to both supply-side and demand-side 

substitutability. The focus was on demand side substitutability, namely the opportunities for 

patients to choose between different services such as nursing home care, residential home care, and 

domiciliary care. The OFT reasoned, however, that an assessment of demand side substitutability 
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would be hindered because those switching (the consumers) were different from those paying (the 

purchasers): 

 “Since the consumers of these services, the elderly in the N&W’s area, are for the most part not 

the purchasers of them (the main purchasing body being the N&W itself) assessing the degree 

of substitutability between different services by applying the accepted methodology of the 

SSNIP test is not feasible.”304  

This argument is not convincing. The OFT could have considered that N&W is the actual buyer of 

services since it procures these on behalf of patients and it is the one contracting for those services 

with independent providers such as BetterCare. As buyer, the government could switch between 

suppliers it contracts with. Evidence showed that government bodies took budgetary constraints 

into account and actively promoted end user substitution toward cheaper services, if not toward 

other suppliers. For instance, domiciliary care was found to overlap with residential care, but was 

more economical to provide. Because domiciliary care was cheaper, it had been a priority for 

government bodies to encourage elderly people to receive care in their own homes.305 Clearly, the 

government took into account the cost of care in determining what to purchase and what to make 

available to final consumers. 

In terms of supply side substitutability, the OFT reached no conclusive finding. Given the available 
information, it is surprising that the OFT made no conclusion about the scope of the selling market 
and the options available to providers: 

 “… it may be that a supplier of nursing home care could quite easily switch to supplying 

residential home care or vice versa. On the basis of the evidence available the market is no 

wider than domiciliary care, residential home care and nursing home care and it is possible 

that each one is in a separate market.”306 

Supply-side substitutability thus defined by the OFT is confusing. Does it refer to the possibility that 

suppliers will switch to other activities? If so, it is an important element in the assessment of buyer 

power. It provides an opportunity to test the validity of claims of exploitation by a powerful 

purchaser and it is an ingredient in the dominance analysis.  

However, supply side substitutability is a tool to determine the scope of the supply side of the 

market. In this case it asks the question: could other suppliers enter the market? If competing 

suppliers or new entrants cannot make up for the reduction of output caused by the exit or 

decreased sales of a given supplier, then consumers will receive less in terms of either quantity or 

quality of services, or possibly even both lower quantity and lower quality services. In the given 

case, it is plausible to reason that establishing a nursing or residential care facility takes time and 

expertise. Physical facilities need to be adapted for use by people with reduced mobility. Qualified 
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personnel have to be contracted. Importantly, licenses for operation would have to be obtained.307 

High barriers to entry on the supply market might mean that the exit of a supplier will have 

implications for quantity or quality of service; but it might also mean that the buyer will have an 

interest to prevent supplier exit. In sum, there are good reasons why supply side substitutability 

should be carefully defined and assessed. However, the OFT chose not to delve into the issue. 

What concerns the geographic market definition, the OFT reasoned only from the perspective of the 

demand side. It noted that N&W could place residents anywhere within Northern Ireland; however, 

most end users preferred to stay close to their families, thus within North and West Belfast. 

However, the OFT did not reach a “firm view” on any aspect of the market definition – neither on 

the product, nor on the geographic – as it found it was not crucial to subsequent analysis. 

Clearly, the absence of a relevant market definition means that essential information about the 

nature of competition in these markets is missing. Strangely, the OFT did not mention the need for a 

careful consideration of the purchasing market even though it realized that the claims concerned 

buyer power. It determined that the SSNIP test might not have been feasible in the case of the 

demand side (although that can be argued), but the possibility of an SSNDP test was not even 

considered. 

6.4.3. DOMINANCE 

Similarly, with respect to dominance, the OFT did not consider it necessary to engage in a complete 

analysis. The OFT found that: 

“N&W purchases over 70 per cent by value and volume of both residential and nursing home 

care places for all categories of care in its own area of operation. Other purchasers, which are 

mainly other Trusts, have very small shares. The OFT has not sought to obtain figures for 

domiciliary care but given the relative poverty of the area the N&W’s market share is likely to 

be as high. It may well be the case that the N&W is dominant as a purchaser in its own area.”308   

Despite these findings, the OFT refrained from making a finding on dominance as it was not 

considered critical to the decision.309 

One could argue that OFT had sufficient information to assess the presence of a dominant position 

as a purchaser. If the framework suggested by Blair and Harrison (2010) and discussed in Chapter 

4 is applied to the present case, it is evident that, at first glance, there are good indications of the 

presence of buyer power in this case. Firstly, 70% market share is a substantial part of the market, 

especially considering the very small shares of the fringe buyers. N&W enjoyed a wide geographic 

                                                             
307 See < https://www.gov.uk/registration-of-residential-care-homes-england >. All providers must obtain 

licenses in order to operate on the market.  
308 Case no CE/1836-02 BetterCare Group Ltd/North & West Belfast Health and Social Services Trust (n 

295)14. 
309 Ibid, 14. 

https://www.gov.uk/registration-of-residential-care-homes-england
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supply market since it could place residents in any home in Northern Ireland. This could give it 

greater bargaining strength vis-à-vis local providers in North & West Belfast since those suppliers 

could be played against each other.  

Secondly, the position of fringe buyers is also indicative of buyer power. It seems unlikely that 

fringe buyers could exercise a constraint given the high market share of N&W and the small share 

that remains for competing purchasers. It is unclear if other purchasers could have quickly entered 

the market and absorbed extra capacity in case of monopsonistic restriction of purchases.  

Thirdly, it seems likely that the elasticity of supply was low. Considering that home care services 

are labor intensive, their provision is likely to share some characteristics of labor markets. Labor is 

known to be an extremely perishable commodity. The labor supply curve itself is upward sloping so 

costs rise with an increase in the quantity of service; also, economies of scale are not expected. 

Furthermore, we may reason that, unless personnel is contracted on a temporary basis, a provider 

would have to pay the personnel the agreed salaries and conform to the contract duration, 

regardless of the fees it receives and regardless of the intensity of use of its services. Additionally, 

physical facilities usually have fixed number of places in accordance with sectoral regulation. This 

would mean that the provision of home care services is, at least in the short run, rather inelastic.  

The OFT noted that the personnel could possibly switch to other activities – i.e. from supplying 

more residential care to supplying more nursing care in case of a price decrease.310 Such a 

statement offers very limited information about supply side elasticity. But importantly, it fails to 

take into account the fact that N&W was an important purchaser with respect to all related services. 

If monopsony power is exercised with respect to the whole portfolio of supplier services, then 

switching cannot provide an exit option for suppliers. 

Based on the information available from the decision, it seems that there are strong indications that 

N&W was dominant on the market for purchasing nursing home care. Suppliers did not seem to 

have much bargaining power or switching possibilities, the position of competing purchasers does 

not seem to have been strong and N&W had a high market share – both as a purchaser of the 

service in question and as a purchaser of related services. The N&W trust could have had the ability 

to exploit its suppliers. This, of course still does not mean that N&W would have had the incentive 

to do so – which is an additional question to consider before finding a breach of Art. 102 TFEU if 

one is to follow the more economic approach. The OFT addressed neither. The OFT did not engage 

in a systematic analysis of dominance, because it found there was no abuse. However, as will be 

argued below, there was not a full assessment of the likelihood of abuse either.  

 

 

                                                             
310 We should note that switching might be constrained if personnel with different qualifications is needed for 

the different activities. 
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6.4.4. ABUSE 

The complaint listed two types of abuse. OFT dismissed both claims on grounds that N&W had no 

autonomy over pricing. Nonetheless, OFT attempted to investigate some of the issues raised. Its 

reasoning regarding exploitation and discrimination will be discussed in turn below. 

6.4.4.1. EXCESSIVELY LOW PRICES 

The OFT dismissed the allegation of excessively low prices by pointing out that N&W does not set 

the prices for the services in question. The OFT argued that “[N&W] cannot have committed an 

abuse under Chapter II of the CA98 even if it were found to be paying excessively low prices.”311  

Having so answered the question regarding excessively low prices, the OFT addressed some 

additional considerations, such as the likelihood that 1) BetterCare would have to exit the market 

and 2) the costs incurred per resident per week by the BetterCare homes concerned and 3) the 

profitability of BetterCare’s competitors in North and West Belfast.  

The complainant had alleged that the payment levels were insufficient for the provision of adequate 

service levels. Additionally, BetterCare claimed that at this level of payment it could not stay in 

business. The company submitted financial information about its operations, including information 

of profits and losses for its homes in North and West Belfast as well as for as for a selection of its 

homes in Great Britain. Additionally, BetterCare provided “detailed staff costs”.312 Upon examining 

this data, the OFT concluded that “a decision to exit the market would depend upon the time span 

over which the BetterCare Group could reduce central costs as well as its expectations concerning 

future prices and performances.”313  

The OFT approached the issue by comparing profitability of BetterCare’s competitors. The OFT 

noted that: “[t]o provide an indicator of performance and costs on a wider scale, profit and loss 

account data was sought from the BetterCare Group’s competitors in North and West Belfast.”314  

For this purpose, the OFT conducted a survey among BetterCare’s competitors. Only one home out 

of ten asked responded to the request. The OFT noted that the home in question had been 

profitable in every one of the previous five years.  

Finally, the OFT concluded that if there are no exit barriers, then the excessively low prices would 

self-correct as even a monopsonist cannot secure short-term supply in the case of true excessively 

low prices.315 Given the fact that N&W was not free to set its prices and considering the insufficient 

                                                             
311 Case no CE/1836-02 BetterCare Group Ltd/North & West Belfast Health and Social Services Trust (n 295) 

16 (emphasis added). 
312 Ibid, 16. 
313 Ibid, 16.  
314 Ibid, 16. 
315 Ibid, 16. 
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evidence and the fact that excessively low prices could be found abusive “only in exceptional 

circumstances”, the claim was dismissed.316 

From a legal perspective, OFT’s analysis on the count of excessive pricing is unconvincing. It should 

be noted that in assessing the excessive pricing claim, the OFT made no reference to the available 

case law on the topic. According to the case law on excessive pricing, an assessment of the spread 

between the price and the economic value of the product or service has to be made. If we interpret 

“economic value” to mean cost, then, the supplier’s cost should be compared to the price offered by 

the dominant buyer. At a second stage, if one were to follow the test in United Brands, a comparison 

would have to be made. Of course, the question is: what is to be compared? For seller-side cases, one 

would have to compare the prices of competing products as was suggested by the Court in United 

Brands, and perhaps also the costs of the dominant supplier costs of competitors as was the case in 

SACEM I.317 Alternatively, the prices of products could be compared with those charged by non-

dominant undertakings in other markets318 or judged by reference to the available sector-specific 

regulation.319 For the purpose of cases involving excessively low pricing by buyers, the comparative 

analysis would have to be adjusted – thus, the prices offered by the dominant buyer for certain 

products or services would have to be compared with the compensation offered by competing 

purchasers for the same (or similar) products or services. Preferably, the comparison will be in 

markets with functioning competition. However, no such analysis – or the possibility for such an 

analysis – was mentioned in this case.  

In fact, the OFT engaged in comparison, but in engaged in comparison of supplier profitability. It is 

not clear what the goal of such comparison would be and how the outcome would be interpreted. 

This is because even in a rather competitive market, some suppliers might have higher costs than 

others. However, as long as they are able to offer their services at or below the competitive price as 

determined by the intersection of supply and demand, then consumers benefit from their presence 

on the market. Thus, the OFT’s finding that at least one of BetterCare’s competitors managed to turn 

a profit says nothing about the likelihood of monopsonistic exploitation or withholding. Of course, 

comparison with competitors’ costs and profits might give an idea of how efficient BetterCare is in 

relation to its peers. However, this analysis is unsuitable to determine whether a welfare restriction 

is taking place. Even if BetterCare were the least efficient of all suppliers, its output might still fall 

under the optimal intersection of supply and demand under competitive conditions. Namely, the 

fact that there are more efficient suppliers than BetterCare does not give us information about 

                                                             
316 Ibid, 17. However, the OFT gave no examples or indications about the meaning of “exceptional 

circumstances”. 
317 See SACEM I (n 61), in which a comparison between the prices charged by collecting societies was carried 

out. One of SACEM’s justification for its higher prices were its higher costs, which, SACEM argued, reflected 

better protection for authors, composers and editors. However, there was no proof that SACEM delivered 

superior service as compared with other collecting societies and it seemed that its costs were higher due to 

inefficiency. See discussion earlier in this chapter.  
318 Bodson (n 56). 
319 Ahmed Saeed (n 73). 
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whether a socially harmful restriction of purchases is taking place. The approach of the OFT with 

respect to comparison is thus questionable both from a legal and from an economic perspective.  

Secondly, the choice of comparison is interesting given the existing case law. The sector was 

partially regulated, so reference could have been had to the methodology for calculating payments 

for statutory care and payments for privately sourced care. These claims were considered in the 

context of the discriminatory claim, but, as will be discussed below, the analysis was minimal. The 

OFT simply pointed out that since the financing model between the two types of homes – statutory 

and private – differed, a comparison was not possible. Following Ahmed Saeed, deriving prices 

using the methodology generally applicable in the sector could have been done. However, although 

excerpts from the applicable regulation are included in the decision, there is no discussion of the 

rules governing the setting of fees for the statutory homes. All that known is that the homes are 

funded from the budget and that the budget is decreased based on contributions recovered from 

patients on the basis of ability to pay. With respect to remuneration for independent sector homes, 

the decision explains that the fees paid to independent providers used to follow the “income 

support rates” – thus reflecting the allowances available to the patients.320  However, this model of 

financing was replaced in 2002 by “standardized fee rates”. The policy goal was to have the same 

fee rates for all independent providers in Northern Ireland.321 The changes in financing models 

would have also given an opportunity to compare the payment to the private homes and to reason 

whether the changes in compensation policy in fact implemented a cost decrease for all private 

homes in the sector. These options were not considered.  

From an economic perspective, the OFT’s analysis also seems unconvincing. Clearly, N&W was an 

important purchaser. Additionally, although this aspect is not explicitly discussed in OFT’s decision, 

N&W was undoubtedly powerful downstream since it was responsible for the provision of services 

for the population of the North and West Belfast area.322 This suggests it might have not only been a 

monopsonist, but it could have also been a monemporist. 

The question, from a welfare point of view would be: would N&W have the ability and incentive to 

restrict purchases of care to the detriment of final consumers? Given the standardized tariffs, was 

there a likelihood that less output would be provided – in the sense of a lower number of beds for 

patients, less choice of homes, less personnel per patient, or a reduction along some dimension of 

quality of service? Instead, the OFT seemed more focused on the question whether BetterCare was 

likely to exit the market and whether BetterCare was an efficient enough supplier. As argued above, 

this approach does not address the question of likelihood of welfare harm in the case of low prices 

imposed by a monemporist. Clearly, the fact that a supplier cannot stay in business at the prices 

offered is no indication that total output will suffer. Competing suppliers could expand their offer so 

that no total loss of output occurs. A partially vertically integrated buyer could also increase its self-

                                                             
320 This is interesting because it means that payments to the homes could be adjusted when income rates 

would be increased. 
321 BetterCare Group Ltd/North & West Belfast Health and Social Services Trust (n 295), 8-10. 
322 Ibid, 5. 
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supply to compensate if lower quantities are supplied. A welfare analysis could engage these 

arguments; however, no analysis was undertaken.  

The assessment could have also taken into account possible external factors providing an objective 

justification for the fee levels. Developments in the downstream market such as shrinking end user 

demand due to demographic changes or a lower willingness to pay due to lower income could be 

indications of a pricing policy justified by changing market conditions. More efficient means of 

providing the same service or more efficient competitors could also explain the inability of an 

undertaking to keep up with developments in price. In sum, a number of relevant pieces of data 

could be used to verify the outcome of the change in pricing. However, none of these issues were 

mentioned, nor considered by the OFT. Both from a legal and from an economic perspective, the 

structure and argumentation with respect to exploitative abuse are unconvincing. 

6.4.4.2. PRICE DISCRIMINATION 

The claims of price discrimination were considered only for the residential care since statutory 

homes did not provide any nursing home care. OFT found that a comparison between the two types 

of home was “not straightforward” because of a different financing model.323 It noted that statutory 

homes were financed directly from the budget and user contributions, while privately owned 

homes were compensated on a flat-fee basis. However, no attempt at comparison was made. The 

OFT reasoned that given N&W’s inability to control its own prices, there can be no abuse.  

One could argue that BetterCare’s claims regarding discrimination are not implausible. BetterCare 

claimed that the higher salaries offered by statutory homes raised BetterCare’s costs and made it 

difficult for it to attract specialized personnel. Indeed, there had been submissions by the N&W, 

suggesting that any possible differences between payment to statutory and private homes is to be 

attributed to: 1) different employee compensation which is agreed nationally by the government 

and over which N&W had no control and 2) N&W’s higher management overhead.324 The OFT 

dismissed the claim because it found no evidence that N&W had poached employees from 

BetterCare.  

The OFT’s reasoning is logically flawed. Certainly, the fact that no employees were poached from 

BetterCare to N&W does not mean that BetterCare’s costs of retaining personnel were not raised as 

a result of the differences in pricing. If one considers that N&W was itself quite active in the running 

of residential homes – being in charge of six such homes in the area – higher prices offered by N&W 

could put pressure on competitors to offer the same compensation. The more qualified staff is likely 

to be drawn to the higher-paying positions, with a negative result for the productivity and 

competitiveness of the smaller rival. 

Further with respect to the claim of discrimination, the OFT’s reasoning could be construed as 

deviating from the Court’s case law, notably from the decisions in GT-Link and SACEM. In the former 

                                                             
323 Ibid, 17. 
324 Ibid, 17. 
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judgment, the Court held that a dominant undertaking should charge its own divisions the same 

prices as it charges its customers. This way the competitive conditions would be equal. An 

application of GT-Link by analogy to the present case would suggest that a dominant buyer should 

not pay more to its own division for the same service it sources from another supplier. In SACEM, 

the Court held that an undertaking’s own inefficiency and bloated costs could not serve as 

justification for higher prices. In Merci, the inability of a dominant undertaking to provide efficient 

service, was also held contrary to Art. 102 TFEU.  

Clearly, such a theory seems unconvincing in the context of free-market competition in the private 

sector. After all, why should a company pay its own employees more if it can pay them less? 

However, the case in question concerns a partially liberalized market with regulation. In these 

circumstances, it is not implausible that the incumbent would choose to use state resources to its 

maximum advantage even if the consequence is the creation of a waterbed effect (in the sense of 

higher input costs) for its rivals. Even if N&W would have no business interest in foreclosing 

BetterCare from the market by raising its cost, its actions can still have an effect on the company’s 

ability to stay on the market. The question then, of course is, if that can be considered a breach of 

the EU competition rules.  

Presently, one would consider the decision in Bettercare in light of the Court’s judgment in Deutsche 

Telekom v Commission in 2010, which addressed the issue of attributability. In this case, the Court 

examined the issue whether a dominant undertaking can be guilty of an abuse of dominance by 

means of a margin squeeze if the wholesale and retail rates were set by the national regulator.325 

Nonetheless, the Court found that Deutsche Telekom had margin for maneuver and could have 

avoided the abuse.326 This decision stands in stark contrast with Bettercare, in which the fact that 

the undertaking was not responsible for setting the fees served to absolve it from a finding of abuse. 

From this perspective as well, the OFT’s reasoning may be doubted.  

6.4.5. PUBLIC MONEMPORISTS: CONSUMER’S FRIEND? 

The OFT’s reasoning in BetterCare is questionable on both legal and economic grounds. The legal 

analysis of the alleged abuses is minimal and hardly makes reference to the existing case law.  

Importantly, virtually no analysis with respect to the relevant markets or the existence of a 

dominant position was undertaken. The discussion of likelihood of abuse was minimal – essentially, 

all claims were rejected on the ground that N&W had no control over the rates it pays. However, no 

discussion into the likelihood of welfare harm or harm to competition was undertaken.  

                                                             
325 We should note that the wholesale prices for local loop access were fixed, whereas the downstream 

(retail) rates were subject to some regulation only. See Court of Justice of the European Union Press Release, 

‘The Court of Justice upholds the €12.6 million fine imposed by the Commission on Deutsche Telekom for 

abuse of its dominant position in the fixed telephony markets in Germany’ (14 October 2010) No 104/10 

<http://europa.eu/rapid/press-release_CJE-10-104_en.pdf> 
326 See C-280/08 P Deutsche Telekom AG v European Commission [2010] ECLI:EU:C:2010:603, [158-161]. 
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The decision contains too little information to conclude if there was an actual likelihood of a welfare 

decrease as a result of N&W’s pricing policy. It is likely that N&W was indeed a dominant buyer and 

would be in position to suppress prices and quantities. This, of course, is not sufficient to determine 

whether the pricing strategy was likely to inflict a welfare loss. This would have depended on a 

number of factors, among them the ability of competing suppliers and rival buyers to respond. 

These factors are normally discussed at the relevant market definition stage or at the dominance 

stage (or both), but the authority skipped over this part of the analysis. 

Furthermore, it was argued that N&W was very likely a monemporist, namely that in addition to 

having a strong position as a purchaser, it was also the primary supplier of services on the 

downstream market. One might hope that, given its mission as defined by law, N&W would want to 

avoid exploiting its downstream consumers. Yet, bodies operating in the public interest are not 

necessarily immune from temptation. Evidently, budgetary pressures often clash with the goal of 

providing high-quality services to everyone. If N&W was in a powerful position as a supplier of 

services, it could have afforded – and indeed profited – from a reduction of purchases without 

suffering the backlash of its consumers.327 In this sense, this case is a plausible example of a 

monopsonist with monopoly power downstream (a monemporist) engaging in a monopsonistic 

restriction of purchases.  

The BetterCare Group does not seem to be in existence any more. A quick Google search in 2015 

finds no website for a company with this name. A specific search for the two Belfast homes in 

question reveals that at least one is currently owned by the Four Seasons Health Care company.328 

So, it could be that BetterCare was simply not an efficient provider and had to exit the market. As 

argued above, this, as such, is not a problem. The question that remains is whether there was an 

actual welfare loss which consumers and society would suffer. It has been argued so far that this is 

precisely the question that needs to be considered in assessing the pricing practices of large 

purchasers. 

The BetterCare decision is interesting because it created concern that following the CCAT judgment, 

public policy decisions related to healthcare would be subject to the competition rules. In 

particular, fears were expressed that a finding of abuse by means of excessively low purchasing 

prices would deter public purchasers from exercising their buying muscle on behalf of the final 

consumers.329 This is an example of the common misunderstanding about buyer power, discussed 

already in Chapter 2 – namely, Galbraith’s proposition that powerful buyers operate in the interest 

                                                             
327 Indeed, it should be noted that the customers in this case are extremely vulnerable. As noted by an OFT 

Report, patients in these homes and their representatives had limited ability or information about the homes, 

the fees, the contract terms, and about making complaints. See Office of Fair Trading (OFT), Care homes for 

older people in the UK: a market study (OFT 780, 2005), 2-3. 
328 See the website for the Tennent Street Home (http://www.fshc.co.uk/tennent-street-care-home/ ) and the 

Four Seasons Health Care website < http://www.fshc.co.uk/>.  
329 See e.g. A Pollock and D Price, ‘The BetterCare Judgment—a Challenge to Health Care: European 

Competition Law May Cover Publicly Funded, Privately Provided Care’ (2003) 326(7383) BMJ: British 

Medical Journal, 236. 

http://www.fshc.co.uk/tennent-street-care-home/
http://www.fshc.co.uk/
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of final consumers. So far, this manuscript has argued that this proposition cannot be assumed to be 

true. The discussion of the BetterCare case is another example of how buyer power – in this case 

exercised by a public purchaser – may be harmful for welfare and competition.  

The reasoning above was based merely on the information available in the OFT decision. It is not 

possible to ascertain whether N&W engaged in monopsonistic exploitation with negative 

consequences for the consumers. Yet, while there are no hard facts to support it, the theory of 

monopsonistic exploitation seems plausible. Others have doubted the pricing practices of local 

authorities in charge of purchasing care for old people homes. A super-complaint by UK consumer 

organization Which? In 2003 prompted an investigation by the OFT in the functioning of the market 

for care homes for old people.330 In particular, Which? raised issue with the excessively low prices 

paid by authorities to home operators. The consumer watchdog had expressed concern that:  

 “excessively low prices paid to care homes may force care homes out of the market and lead 

to a shortfall in capacity in some areas 

 and care homes may be charging higher fees to self funders in order to cross subsidise 

publicly funded residents.”331 

In its study on the matter, the OFT made no concrete findings with respect to the first claim. With 

respect to additional charges – the so called practice of “topping up” – the OFT investigation found 

that “around one in five homes charge self funders more than Authority funded residents for a 

similar room and similar care.”332 Thus, there was evidence of some cross-subsidization practiced 

by the homes - the supplementing of lower fees paid by local authorities with additional fees 

charged to self-funders. This hypothesis has been theoretically confirmed in a paper by Hancock 

and Hviid (2010), who use a simple supply and demand model to show the effects in the case of the 

exercise of buyer power by a local authority. Hancock and Hviid find that as a result of the exercise 

of buyer power, the local authority will reduce the prices it pays with the outcome that homes will 

charge additional fees to non-subsidized residents (self-funders) in order to stay in operation. As a 

result of the price increase on the self-funded segment, a number of customers would be squeezed 

out of the market – namely, those who would not qualify for a spot funded by a local authority but 

who cannot afford to pay the inflated non-subsidized rate.333 Such findings are consistent with the 

“waterbed effect” theory which predicts suppliers will charge additional fees to small buyers (in 

this case, independent customers) to offset discounts made to powerful buyers. 

As noted in the analysis of the preceding three cases, asking consumers to share in the costs of the 

provision of a service – be it mobile telephony top-up, airplane bookings, or stay at a nursing home 

– need not be anticompetitive. At the same time, when cost-shifting to consumers occur in the 

                                                             
330 Office of Fair Trading (OFT), Care homes for older people in the UK: a market study (OFT 780, 2005)  
331 Ibid, 13. 
332 Ibid, 14. 
333 See R Hancock and M Hviid, ‘Buyer Power and Price Discrimination: The Case of the UK Care Homes 

Market’ (2010) CCP Working Paper 10-17, 1. 
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context of monopsony or monempory power, careful assessment is necessary. Authorities might be 

focused on verifying the likelihood of supplier harm because this is the question presented to them 

in a complaint. They should not forget that the harm to suppliers is only one aspect of true 

exploitation. The other aspect is harm to consumers and the economy at large.  

6.5. THE NEED FOR GUIDANCE 

The goal of this section was to give examples of the approaches of Member State authorities to 

claims of excessively low prices imposed by powerful buyers. Four decisions were presented and 

critically analyzed. The discussion reveals that the Member State authorities in question barely 

made reference to the legal doctrine on excessive pricing. Importantly, he tests for excessive pricing 

were not used to structure the assessment. The assessment was based on general competition law 

principles such as likelihood of harm to consumer welfare or competition and aimed to verify the 

claims put forth by the plaintiffs.  

Analysis of the decisions also reveals limited knowledge about buyer power and its effects, and also 

about the ways in which competition law assessments should be adapted in cases of buyer power. It 

is evident that authorities struggled with relevant market definition and with the assessment of 

buyer dominance. In all four cases, no finding of relevant market definition and dominance was 

made. All four cases rejected the claims on the basis of analysis of abuse. However, the abuse 

analysis also revealed lack of familiarity with the likely effects of the exercise of monopsony and 

monempory power. The authorities failed to recognize how the limitation of purchases might result 

in consumer harm and why such harm may not be immediately visible.  

It was argued that a better approach to such claims requires more guidance with respect to buyer 

power and a more economic approach to excessive pricing in general. It was pointed out that 

although from a legal perspective, the authorities’ decision to bypass the existing doctrine on 

excessive pricing is questionable, from the perspective of preserving competition, their choice is 

understandable. The doctrine on excessive pricing, as it is, may give a chance to unmeritorious 

claims.  

This danger is amplified when suitable precedents become available, as was the case in British 

Airways. Follow-on cases occur not only for cartel infringements, but for other types of competition 

infringements more generally. It is obvious that the complainants in at least two of the national 

cases discussed – Aer Lingus and British Airways (Compensation of Travel Agents) – were phrased to 

take advantage of the British Airways case at the EU level. In such cases, the need for guidance is 

greater, not lower than usual 

Monopsonistic exploitation may very well occur to the detriment of suppliers, consumers, and 

society in general. Unfortunately, the current methodology – the legal test for excessive pricing – is 

too blunt to allow us to distinguish genuine claims of exploitation from harmful rent-seeking claims. 

This problem afflicts monopolistic exploitation as well as the monopsonistic one. The multitude of 



Unilateral Exploitation of Buyer Power: Excessive Pricing 

295 
 

“bad claims”, however, should not suggest that those are the only claims out there. This is one good 

reason to put more effort into the modernization of exploitative abuse.  

7. THE CASE FOR MODERNIZING THE APPROACH TO EXCESSIVE 
PRICING 

This chapter started out with a question about the state of the law with respect to excessively low 

prices imposed by powerful buyers. The examples came from the food sector, often characterized 

by bargaining between atomistic suppliers and concentrated buyers. The dominant perception is 

that it is highly unclear if and how the EU competition rules would apply to such situations. 

Research suggests that the original aim of Art. 86 (currently Art. 102 TFEU) was to apply to 

exploitative abuses.334 There are indications that the provision was specifically meant to apply to 

exploitation by sellers and by buyers. Former Judge of the European Court of the Justice and 

academic René Joliet, writing in 1970 on the topic of abuse of dominant position, stated:  

“It is clear on the other hand that Article 86 also covers abuses of dominant buying power by 

the fixing of unduly low prices.”335 

The Court has never made a finding to the contrary of Prof. Joliet’s remark. In fact, in CICCE, the 

applicability of the provision was confirmed. However, the judgment offers limited information 

about the assessment of claims about excessively low pricing imposed by a powerful buyer.  

In order to overcome the problem of paucity of EU case law on the topic, the decision was made to 

reason about the possible assessment of excessively low prices imposed by powerful buyers by 

analogy with the existing legal tests for excessive pricing by sellers in EU competition law. Research 

into the latter, however, revealed that the doctrine of excessive pricing is in flux. The Court’s case 

law suggests several different tests, some of them less stringent than others. For instance, the test 

in General Motors requires that excessiveness of price in view of cost be shown. The test in United 

Brands requires that in addition to this, a comparison with competing products be made. The Court 

and the Commission have used both tests, so up until today it is not clear which one takes 

precedence. Additional approaches, such as following the methodology laid down in regulations, 

have also been suggested by the Court.  

Even though most textbooks refer to the test in United Brands, the content of this test is currently 

also not clear. In two decisions in 2004, the Commission engaged in reinterpretation of the test, 

thereby radically changing its scope. The Commission’s interpretation of “economic value” as 

including value to the customer in case of excessive pricing by powerful sellers can be seen as 

                                                             
334 P Akman, 'Searching for the Long-Lost Soul of Article 82EC' (2009) 29 (2) Oxford Journal of Legal Studies, 

267. 
335 R Joliet, Monopolization and Abuse of Dominant Position: A Comparative Study of the American and 

European Approaches to the Control of Economic Power (Nijhoff 1970), 243 (emphasis in the original). 
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restricting the scope of application in cases involving excessive pricing by sellers; however, it opens 

the door to unmeritorious claims in cases involving powerful buyers.  

Given the difficulties inherent in the tests proposed by the Court and the implications of the 

Commission’s reinterpretation, the argument is made for a more economic approach to excessive 

pricing. In the case of excessive pricing by buyers, such an approach would focus on determining 

the likelihood of harm to welfare, as measured by limitations of output or quality of output as a 

result of the pricing practice. A promising possibility in this respect is offered by the methodological 

tools used for the purpose of estimating damages from cartels. These tools avoid the difficulties 

inherent in determining the “fair” or the “competitive” price by focusing on the counterfactual – 

namely, the “but for” price. The Commission itself suggests the possibility of using such tools in 

cases of unilateral exploitation. It remains to be seen whether this suggestion will be reflected in 

the Commission’s practice or taken up by plaintiffs. 

The case for modernizing the approach to excessive pricing is further strengthened when one 

considers the fact that such cases do come before national authorities. The preceding section 

presented four decisions by national authorities in which claims of excessively low compensation 

by powerful buyers were at stake. A careful analysis of the decisions revealed that authorities 

bypass the legal doctrine and perform general competition law assessments. Unfortunately, these 

assessments often suffer from shortcomings in the definition of relevant markets, the analysis of 

dominance, and the analysis of abuse. These limitations are likely the result from lack of awareness 

of the nature of buyer power and its effects on welfare and competition. Thus, the decisions can be 

criticized both from a legal and from an economic point of view.  

At the same time, the analysis of the decisions reveals not only the shortcomings of the reasoning 

by authorities but also the shortcomings of the legal doctrine when applied to the exercise of buyer 

power. Specifically with respect to the imposition of excessively low prices, the existing doctrine 

opens the possibility that unmeritorious claims – claims clearly related solely to the interest of the 

complainant but against the interest of society as a whole – will be granted. This danger can be 

counterbalanced by developing tests which reconcile the legal requirements with economically 

sound analysis. As argued above, such possibility is offered by applying the tools used in the 

estimation of cartel damages to cases involving exploitation. More guidance and awareness among 

authorities and plaintiffs about how these tools can be used for the purpose of economically sound 

analysis of exploitative abuse can help authorities in distinguishing meritorious from 

unmeritorious claims. More guidance and awareness of the nature and consequences of buyer 

power can also help authorities in reasoning about cases involving claims of exploitation 

specifically by powerful buyers.  

There are indications that the Commission intended to include exploitative abuse in its reform of 

Art. 102 TFEU. 336  Yet, ultimately, only a Guidance Paper on exclusionary abuses was published. 

                                                             
336 Contribution by M Motta and A de Streel (n 29) 14-15. Communication from the Commission, Guidance on 

the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary 
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Guidance also comes from the practice of competition authorities. Well-reasoned decisions, even if 

they are rejection decisions, send signals to courts, lawyers, and policy-makers. Enforcement 

practice sets the example of how cases are to be reasoned and allow for the opening up of debate. 

Even if the analysis is not correct, the dialogue has been started. Although we might disagree with 

the reasoning of the OFT and ICA with respect to some aspects of the national decisions discussed, 

it is undoubtedly valuable to be able to build on their analysis. In this respect, publication of 

rejection decisions is just as important as publication of prohibition decisions. 

                                                                                                                                                                                                    
conduct by dominant undertakings [2009] OJ C 45/7, [7]. The Commission notes that “at this stage” it only 

considers the most common exclusionary abuses. 
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CHAPTER VI, PART II 

BEYOND EXPLOITATIVE PRICING: 

EXPLOITATIVE CONTRACT TERMS 

1. INTRODUCTION 

Much of the academic debate on exploitative abuse has focused on the issue of pricing. Yet, both 

from a legal and from an economic point of view, pricing is not the only means of exploitation. 

Article 102 (a) TFEU specifically refers to “unfair trading conditions”. And from an economic point 

of view, an unfair trading term might have similar effects to an exploitative price. An onerous term 

imposed on the consumer might seek to extract more surplus, thus effectively represents a higher 

price. Similarly, an onerous term imposed on the supplier may extract supplier surplus and 

effectively result in lower payment to the supplier. Of course, certain terms – while not obviously 

costly to the supplier – will result in competitive harm by foreclosing competitors or will seek to tie 

the supplier more closely to the buyer. The supplier may not even notice that such terms are 

exploitative until harm has materialized. Thus, price and non-price terms may have equivalent 

effects. It should be pointed out that in the excessive pricing cases discussed, unfair terms are also 

mentioned. For instance, the terms in Deutsche Post and DSD were considered unfair. In Alsatel and 

Merci, certain terms were declared capable of qualifying as abusive.  

Contracts between trading partners – usually called “vertical restraints” – can be analyzed within 

the framework of Art. 101 TFEU or Art. 102TFEU. Before the modernization, a so called 

“formalistic” approach was applied which emphasized economic freedom and the internal market 

goal. This approach was criticized for neglecting the actual welfare impact of vertical restraints and 

thus stifling competition and efficiency.1 Criticism was taken to heart and vertical restraints – in the 

context of Art. 101 TFEU – were the first target of the modernization of EU competition law.2 The 

more economic approach toward vertical restraints is embedded in the Block Exemption on 

Vertical Restraints and the accompanying Guidelines. The approach under Art. 101 TFEU 

emphasizes welfare effects, in particular, likelihood of exclusion, not exploitation. The doctrine on 

unfair prices and terms in Art. 102 TFEU has not been modernized, except with respect to terms 

which are unfair in an exclusionary sense. 

                                                             
1 See e.g. B Hawk, ‘System Failure: Vertical Restraints and EC Competition Law’ (1995) 32(4) Common Market 

Law Review; R van den Bergh, 'Modern Industrial Organisation versus Old-fashioned European Competition 

Law' (1996) 17(2) European Competition Law Review, 75. 
2 See European Commission, Green Paper on Vertical Restraints in EC Competition Policy (1996) COM(96) 721 

final; European Commission, White Paper on Modernisation of the Rules Implementing Articles 85 and 86 of the 

EC Treaty, Commission Programme No. 99/027 [1999] OJ C 132/1. 
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Currently, unfair trading terms, when imposed by a powerful buyer, are the subject of a hot debate 

in policy circles. Following pressures from suppliers regarding the commercial practices of large 

retail chains, the Commission published a Green Paper on the topic, aiming to gather information 

from stakeholders. Following an examination of the results, the Commission decided not to take any 

legislative action just yet and to monitor the performance of national and EU wide self-regulatory 

solutions.3 Notwithstanding these developments, the question still stands: what does competition 

law say about unfair trading practices? How are they approached? The following sections will give a 

brief overview of the unfair trading practices, as defined by the Commission in the Green Paper on 

Unfair Trading Practices (UTPs). Links to the appropriate cases and suggestions for analysis will be 

made. The contradiction that emerges is that although unfair contract terms have been, and 

continue to be part of the EU competition law doctrine, the discussion of competition law is 

virtually absent from the Green Paper.4 Ironically, this suggests a resurrection of the form-based 

approach through the back door.  

2. UTPS, ECONOMIC DEPENDENCY AND BUYER DOMINANCE 

It seems that the key aspects of a UTP is a large power imbalance between the party with the result 

that most of the power is in the hands of one of the parties. This seems to be the gist of the 

Commission’s definition:  

“UTPs are typically imposed in a situation of imbalance by a stronger party on a weaker one - 

which is often not in a position to abandon the unfair relationship and switch to another 

business partner due to the costs implied by such change or to the lack of alternatives to the 

contractant. It is important to note that the situation of imbalance can exist from any side of 

the B2B relationship: retailers as well as suppliers can be the victims of UTPs and they can 

occur at any stage of the B2B retail supply chain.”5 

The definition corresponds to “economic dependency” rather than to market power on a given 

relevant market. It can be summed up as follows: impossibility to move away from a bargaining 

power imbalances due to high switching costs for the weaker party or due to lack of switching 

alternatives. This situation could correspond to two scenarios: one, in which the party is dependent 

within the context of the relationship; however, the stronger party does not necessarily have power 

                                                             
3 Communication from the Commission, Tackling unfair trading practices in the business-to-business food 

supply chain (2014) COM(2014) 472 final. 
4 There is one section on competition law, namely on pages 10-11 of the Green Paper - European Commission, 

Green Paper on Unfair Trading Practices in the Business-to-Business Food and Non-Food Supply Chain in 

Europe [2013] COM (2013) 37 final. The section in question seeks to make the point that although 

competition law might be applicable to some of the practices discussed, it has a narrower scope. The 

Commission evokes Recital 9 of Regulation 1/2003 which it interprets as requiring a distinction between 

competition law and national laws on unfair trading practices.  
5 European Commission, Green Paper on Unfair Trading Practices in the Business-to-Business Food and Non-

Food Supply Chain in Europe [2013] COM (2013) 37 final, 6.  
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in the downstream market. This is a pure economic dependency story. The second situation is a 

classic dominance scenario, namely: high concentration which has eliminated choice of contractors 

on the side of the market in which the weaker party is present.  

Economic dependency as such, as already discussed in Chapter 2, tells us little about the economic 

outcome. Firstly, it could be that the party is dependent because its costs are too high, it is 

inefficient, and in general – not a desirable trading partner for other buyer. Secondly, dependency 

could also be the result of exclusive dealing or other contractual arrangements and obligations 

which serve to tie the dependent party to the buyer. Many of these situations involve classic hold-

up issues. For instance, the supplier could be tied if it has adapted its production methods and 

machinery to one specific buyer.6 This issue can arise in franchising where a hefty initial investment 

by the franchisee is made, but subsequent exploitation by the franchisor follows.7 Credit obligations 

or obligations related to assets such as buildings and supplies might also be relevant. We might 

read the beer cases as analogous situations involving dependent customers. In these cases, the 

publicans faced long-term obligations for the purchase of beer supplies. In exchange, they were 

provided with the locale for running the business.8  

However, economic dependency can also be found in concentrated markets. In these cases, the 

dependency is not the result of inefficiency or unpremeditated agreement to exclusivity; it follows 

directly from the nature of the market. In a truly monopolized market, customers will find it 

difficult to switch. In a truly monopsonized market, suppliers will have no alternative buyers. Thus, 

it is not uncommon for the Court to note that trading partners are in a position of economic 

                                                             
6 In the EU, this situation is evident in the context of manufacturers producing spare parts. If the machinery is 

highly adapted to one particular purchaser, the supplier may easily become dependent, especially if it lacks 

the resources to adapt its machinery to a broader range of possible purchasers. In the context of 

agriculture/livestock, this situation was discussed in the US by the Appeals Court for the 10th Circuit in Been 

v O.K. Industries 495 F.3d 1217 (10th Cir. 2007) - discussed in R Blair and J Harrison, Monopsony in Law and 

Economics. (1st edn, CUP 2010), 177-178. The case concerned litigation by poultry growers against the only 

integrator (only purchaser) on the market. The growers had concluded contracts for the production of 

chickens, which required substantial investments. Following the investments, the integrator was 

manipulating the formula for compensation and the contract terms in order to extract maximum advantage 

for itself. Given that it was the only buyer in the region, suppliers were faced with no switching possibilities.  
7 Blair and Harrison (n 6) discuss these issues under “tying and bundling”. They give the example of Queen 

City Pizza, Inc. v. Domino’s Pizza, Inc. 124 F.3d 430 (3rd Cir. 1997). In this case pizza franchisees complained 

that the franchisor (Domino’s Pizza) exercised monopoly power by increasing the prices for ingredients. 

Pursuant to the contract, franchisees were obliged to source the ingredients from Domino’s. The Court, 

however, noted that the franchisees could have suspected this in advance – before they entered the business. 

In this sense, Blair and Harrison note, the Court distinguished this case from Kodak, in which the Supreme 

Court had held that buyers of Kodak’s products could not have known that they would be precluded from 

using independent providers in the future. However, Blair and Harrison doubt that a real line can be drawn 

between the two cases. Blair and Harrison (n 6), 176-177. 
8 C-234/89 Stergios Delimitis v Henninger Bräu AG [1991] ECLI:EU:C:1991:91; C-453/99 Courage Ltd v 

Bernard Crehan and Bernard Crehan v Courage Ltd and Others [2001] ECLI:EU:C:2001:465. 
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dependency when a company is in a dominant position. Thus, in Michelin (1983), the dominant 

undertaking argued that tyre dealers were not dependent on it; however, the Court did not accept 

its arguments.9 Similarly, in British Airways, the General Court found that travel agents were 

dependent on British Airways.10  

Yet, it was not the dependency as such that resulted in a finding of dominance. Rather, dependency 

accompanied or aided the dominant position. In Michelin, the creation of dependency itself was 

considered abusive.11 This means that UTPs occurring in situations of economic dependency where 

there is a dominant position on the relevant purchasing market do fall within the scope of Art. 102 

TFEU.  

Of course, there are “gaps” in the law, mainly due to the presumptions based on market share 

thresholds. As noted in Chapter 4, and as argued by Blair and Harrison (2010) market shares are 

imperfect predictors of buying power, so much so that even a market share at 30% could signify 

such power depending mainly on elasticities of fringe buyers and the elasticity of the supply side. 

Given this possibility of error, it is possible that some cases in which there is buyer power will 

escape the application of the competition rules. In particular, a company whose market share is 

below the 40 % will probably not be found in a dominant position under Art. 102 TFEU. A buyer 

with a purchasing market share below 30% qualifies for exemption under Art.101 TFEU if the 

vertical restraint in question meets certain criteria. The likelihood that such gaps are the norm in 

the grocery sector needs to be studied. However, based on the foregoing, there is no reason to 

exclude competition law from analysis of UTPs.  

3. WHAT IS A UTP? 

In the Green Paper, the Commission divides UTPs into seven sub-categories: ambiguous contract 

terms, lack of written contracts, retroactive contract changes, unfair transfer of commercial risk, 

unfair use of information, unfair termination of a contractual relationship and territorial supply 

constraints. With the exception of the latter, most of the issues discussed in the Green Paper 

                                                             
9 Case 322/81, NV Nederlandsche Banden Industrie Michelin v Commission of the European Communities 

(Michelin)[1983] ECLI:EU:C:1983:313 [79, 85]. 
10 Case T-219/99 British Airways Plc v Commission of the European Communities [2003] ECLI:EU:T:2003:343, 

[220]. The Court speaks of “the great dependence of United Kingdom travel agents upon BA”. This 

dependence, the Court noted, is not influenced by the fact that travel agents do not hold stocks of BA’s tickets. 

Thus, we may interpret that the Court understood the dependence as flowing entirely from the fact that a 

great proportion of travel agent’s business is with BA, not because of being locked-in, e.g. due to holding 

stocks of tickets.   
11 See Case T-219/99 British Airways Plc v Commission of the European Communities [2003] 

ECLI:EU:T:2003:343,[249]. The Court explains: “In Michelin, cited in paragraph 91 above, while not upholding 

the Commission's complaint that the rebate scheme applied by Michelin was discriminatory, the Court of 

Justice nevertheless held that such a scheme infringed Article 82 EC in that it made retailers dependent upon 

Michelin.” 
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overlap with reports on supplier-retailer relationships, although they do not exhaust the number of 

allegedly abusive practices. Other lists of problematic practices, include for instance slotting 

allowances, most favored customer (MFC) clauses, carrying of private labels and category 

management.12 For instance, in its Report on Supermarkets (2000), the UK Competition 

Commission found 52 practices which could be considered contrary to the public interest. The UK 

CC grouped them in the following eight categories:13 

“1. Requiring suppliers to make payments or concessions to gain access to supermarket shelf 

space 

2. imposing conditions relating to suppliers’ trade with other retailers 

3. applying different standards to different suppliers’ offers 

4. imposing an unfair imbalance of risk 

5. imposing retrospective changes to contractual terms with suppliers 

6. restricting suppliers’ access to the market 

7. imposing charges and transferring costs to suppliers 

8. requiring suppliers of groceries to use third party suppliers nominated by a main party.” 

 

Some of these practices would certainly ring bells for competition lawyers even if they are only 

interested in exclusionary issues – see e.g. (2), (6) and (8). The other examples may also reveal that 

both foreclosure and exploitation are present, when the practices in question are put in context. 

Thus, category (1) which relates to slotting allowances can raise concerns when there is an 

imbalance of power within suppliers; the imposition of additional costs may also be a foreclosure 

story when one considers retailers which offer private labels in competition with their suppliers.   

3.1. UTPS ACCORDING TO THE GREEN PAPER 

The Green Paper identifies the following UTPs: 

1. Ambiguous contract terms 

2. Lack of written contracts 

3. Retroactive contract changes 

4. Unfair transfer of commercial risk 

5. Unfair use of information 

6. Unfair termination of a commercial relationship 

7. Territorial supply constraints 

                                                             
12 For an overview of practices on the basis of several national investigations, see P Collins, "Retailer Buyer 

Power: Abusive Behaviour and Mergers/Acquisitions" in B Hawk (ed), International Antitrust Law & Policy: 

Annual Proceedings of the Fordham Corporate Law Institute Held on Oct 19-20 2000 (Yonkers, NY: Juris Pub, 

2001), 441-444. 
13 These are quoted verbatim from Competition Commission, Supermarkets: A report on the supply of groceries 

from multiple stores in the United Kingdom (Report, 2000), Chapter 2, paras [2.461-2.462]. 
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As evident, most of the concern is with the ability of contractual partners in a position of power to 

impose unilaterally advantageous terms on those dependent on them. Some of the examples given 

refer to practices which require little examination to be declared unfair. Let us consider some of 

these UTPs. For instance, unfair use of information refers to the situation in which retailers, who 

are simultaneously customers and competitors of their suppliers, make use of information 

presented to them about manufacturer’s products in order to develop their own private label 

versions.14 Such conduct, if proven, would be in breach of intellectual property rights and therefore, 

a clear benchmark for its assessment exists. By the same token, excessive payment delays could be 

in breach of already existing legislation on late payments. Payment delays are governed by the 

Directive on Late Payments.15 The rules under the Directive may be used as an accepted benchmark 

against which payment delays are judged. Finally, territorial supply constraints are clearly against 

the internal market goal. In all three examples, no sophisticated assessment seems necessary to 

show that the practice does not have a justification. As long as the practice is proven to have taken 

place, no further need for assessment is necessary.  

On the other hand, some of the definitions and examples used by the Commission are rather vague. 

For instance, the presence or absence of a written contract tells us little about the fairness of the 

practice since in many countries oral contracts are perfectly legal. For the same reason, the term 

“ambiguous contract terms” does not tell us much. Contract clauses may be purposefully left open 

for perfectly legitimate reasons. In fact, it is often said that no contract is ever complete. Along the 

same lines, retroactive changes to the contract may be reasonable instead of unfair. One needs to 

consider the context in order to determine how the lack of written contracts or the vagueness of 

contract terms is used to harm trading partners, competition or welfare. The same can be said 

about particular contract terms – such as requirements for payments of promotion fees or most 

favored nation clauses.  

It should be pointed that the danger with the Green Paper and similarly phrased national laws is 

that they can quickly turn into per se prohibitions of specific contract terms. This is problematic, 

because it is not immediately obvious if these practices are harmful. A quick judgment as to the 

fairness, welfare effects or impact on competition is difficult to arrive at without a consideration of 

the context. As argued above, even a dominant buyer should not be under an obligation to maintain 

a contractual relationship with a supplier that is not efficient enough or whose products or services 

are not needed.  By way of example, we will consider the category of “unfair transfer of commercial 

risk” below.  

                                                             
14 See A Ezrachi, ‘Unchallenged Market Power? The Tale of Supermarkets, Private Labels, and Competition 

Law’ (2010) 33 (2) World Competition, 257; V Daskalova, ‘Private Labels (Own Brands) in the Grocery Sector: 

Competition Concerns and Treatment in EU Competition Law’ (2012) TILEC Discussion Paper No. 2012-002, 1. 
15 Directive 2011/7/EU of the European Parliament and of the Council of 16 February 2011 on combating late 

payment in commercial transactions [2011] OJ L 48/1. It is not known if the Directive has been relied on by 

plaintiffs in proceedings against an unfair practice claims. 
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3.2. UNFAIR TRANSFER OF COMMERCIAL RISK 

This category includes several different practices: practices allocating responsibility for specific 

risks (e.g. shrinkage), but also more generally costs which are transferred to the weaker party while 

alleviating the burden of the stronger party. The Green Paper describes this category as follows: 

“Some practices should be examined irrespective of whether they have been agreed in advance 

or not. 

 

A significant category of such practices is the transfer of risk to the other party, for example, by 

placing the responsibility for stolen goods entirely on the supplier (shrinkage fees), whereas the 

retailer is typically best placed to control theft or disappearance of goods at its premises. 

However, once the risk of theft is transferred to the supplier, the retailer’s incentive to take 

appropriate preventive measures significantly declines. Other practices in this category include 

financing proprietary business activities of the other party (such as demanding investment in 

new outlets), obligations to compensate for losses incurred by the trading partner, or long 

payment delays. 

 

Another type of UTP that merits attention is the abusive use of the so-called ‘reverse margin’ 

practices. This model is part of many modern retailers’ business models and consists in 

bundling the purchase of goods with some additional services which retailers offer to suppliers 

for a charge (e.g., promotion and transport fees, services linked to use of shelf space, etc.). Such 

practices are legitimate under most circumstances. However, in some cases, they can also be 

excessive and unfair: in some EU jurisdictions (e.g., France), courts state that listing fees should 

be considered legitimate only if they are linked to real services, are proportionate and are 

being charged for in a transparent manner. 

 

Elements of a fair practice could be that contracting parties should agree that each operator 

takes responsibility for its own risks and does not unduly attempt to transfer its risks to other 

parties. Contracting parties should agree on the terms and conditions for their contribution to 

either party’s proprietary and/or promotional activities. Fees for legitimate services should 

correspond to their value. It could also include that, when listing fees are agreed between both 

parties, they should be proportionate to the risk incurred. Contracting parties should never ask 

for payment for services not rendered or goods not delivered and should never demand 

payments manifestly not corresponding to the value/cost of the service rendered.”16 

When we consider the examples given in this category, we notice some practices which could be 

engaged in for different reasons. The theory pursued in the Green Paper suggests that requests for 

financial contributions could be a form of sheer exploitation by means of rent extraction. Such 

requests could take various forms – for instance, demanding cash contributions to finance the 

promotional campaigns of the retailers or to sponsor retailer mergers or other activities. This 

                                                             
16 Green Paper on Unfair Trading Practices (n 4) 18-19. 
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practice is also referred to as “conditional purchasing”.17 It essentially means that the conclusion of 

the contract is made conditional on the purchase of some other services from the buyer (some of 

them fictitious or unwanted) or on contracting with third parties.  

The problem with this category, as well as with the previous ones, is that in some cases there might 

be another, perfectly legitimate reason for the practice. The transfer of risk could be pro-

competitive. For instance, the joint financing of promotions could have a pro-competitive 

justification if used by the retailer as a device to screen high-quality product introduction from low 

quality ones.18 A supplier who is confident in the new product’s success can thus signal its 

confidence in the product by co-sponsoring the promotion or taking an obligation to share in the 

losses in case of product failure. This type of reasoning flows by analogy to the justification for shelf 

fees.19 Such clauses, as will be discussed below, may also be used to prevent free-riding and ensure 

optimal product introductions.20 

The problem should be evident by now – it is impossible to infer, based on the mere presence or 

absence of one of these terms, whether the conduct is fair or unfair, contrary to competition, or 

welfare-decreasing. A more careful analysis is necessary to determine whether any of these is the 

case. This is the point at which the Green Paper hits a wall: definitions and suggestions for solutions 

are offered but there is no indication of a methodology whereby truly unfair, anticompetitive, or 

welfare decreasing contracts can be distinguished from legitimate ones.   

Of course, one might presume that the term operates to the disadvantage of the weaker party; yet, 

as argued above this need not necessarily be unfair or inefficient. As argued in Part I of the chapter, 

weak suppliers are not necessarily more mindful of the social interest than strong buyers. 

Therefore, it is preferable to maintain healthy skepticism to such claim while allowing for the 

possibility that they may also be indicative of harm to the public interest. 

Economic power (buyer power or seller power) can be a useful filter. This is the approach 

embedded in the Block Exemption Regulation on Vertical Restraints (2010) which requires less 

than 30% market share for the buyer and for the supplier on their relevant markets. However, 

lifting the exemption does not create a presumption of anticompetitive restraint. For those 

scenarios, choices about assessment will still have to be made. 

The economic literature has not reached a final decision about vertical restraints. There seems to be 

strong evidence that many vertical restraints, when voluntarily agreed by parties, are harmless 

                                                             
17 P Dobson, M Waterson and A Chu, The Welfare Consequences of the Exercise of Buyer Power (Research paper 

prepared for the OFT, OFT 239, 1998), 22. 
18 Upfront access payments will be discussed below. See also Federal Trade Commission (FTC) “Slotting 

Allowances in the Retail Grocery Industry: Selected Case Studies in Five Product Categories” (FTC Staff Study, 

November 2003). 
19 See European Commission, Guidelines on Vertical Restraints [2010] OJ C 130/01, [207]. 
20 Ibid, [208].  
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from a welfare perspective.21 The problem is that much less is known about vertical restraints 

imposed by powerful buyers or where both buyers and suppliers have some power.22 The following 

sections will briefly discuss one example of “unfair transfer of commercial risk” – slotting 

allowances, and some of the theory and evidence available. 

3.3. SLOTTING ALLOWANCES: EXPLOITATION AND/OR EXCLUSION? 

These payments are essentially fixed fees which intend to compensate the distributor for services 

provided. In the grocery sector they are known as “shelf fees” or “slotting allowances” and refer to 

the fee that producers have to pay in order to place their products on the retailers’ shelves. The 

literature distinguishes several ways of viewing slotting allowances.  One strand of literature views 

them as contractual devices essentially performing signaling or screening functions.23 According to 

this literature, the fees help the retailer make a decision on a new product or product not 

previously sold by the retailer or in the respective market.  The payment of a shelf fee signals the 

belief of a supplier that the product will sell well. Alternatively, if the supplier is not willing to pay 

the fee he might be trying to sell an undesirable product to the retailer. The payment of the fee 

sends a signal about the manufacturer’s confidence in the performance of the product. A similar 

argument is made for the screening function of slotting allowances – essentially, they solve 

problems of asymmetric information between manufacturer and retailer and allow the retailer to 

allocate scarce shelf space to the products of manufacturers whose confidence is greatest.24 

Furthermore, slotting allowances may be viewed as an incentive payment meant to induce retailers 

to invest in promotional efforts and other activity intended to increase demand for the product.25  

Of course, this is a very benign view of slotting allowances. These payments, however, can also be 

used as a facilitating practice meant to soften competition or as exclusionary devices.26 In the 

facilitation scenario, manufacturers wish to dampen competition downstream. To do so, they inflate 

                                                             
21 See e.g. the contributions by M Slade, “The Effects of Vertical Restraints: An Evidence-Based Approach” in 

Swedish Competition Authority, The Pros and Cons of Vertical Restraints (2008), 12-39 and D O’Brien “The 

Antitrust Treatment of Vertical Restraints: Beyond the Possibility Theorems” in Swedish Competition 

Authority, The Pros and Cons of Vertical Restraints (2008), 40-101. The authors note that whereas the 

theoretical literature has made suggestions as to why vertical restraints may be anticompetitive, the 

empirical literature notes strong evidence of benefit to consumer welfare. An example of a theoretical 

contribution arguing the opposite is to be found in e.g. P Aghion and P Bolton, “Contracts as a Barrier to 

Entry” (1987) The American Economic Review, 388. 
22 See P Dobson, “Buyer-Driven Vertical Restraints” in Swedish Competition Authority, The Pros and Cons of 

Vertical Restraints (2008), 102-134. 
23 See FTC Report on Slotting allowances (2003) (n 18), Chapter 1, 1. 
24 Ibid, 2. 
25 Ibid, 2-3. 
26 Ibid, 3-4. See also G Shaffer, ‘Slotting Allowances and Resale Price Maintenance: A Comparison of 

Facilitating Practices’ (1991) 22(1) The RAND Journal of Economics. According to Shaffer, the welfare 

outcomes are worse under slotting allowance regime than under a resale price maintenance regime.  
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their wholesale prices to retailers, but use slotting allowances to compensate the retailers. As a 

result, cost-cutting competition downstream is limited. The higher wholesale prices translate into 

higher downstream prices. 

The exclusionary effects of slotting allowances are evident when we consider a scenario in which 

some manufacturers have a strong position, and other manufacturers are in a fringe position. When 

retailers charge slotting allowances, the scales are tipped in favor of the manufacturer with deep 

pockets: 

“According to this theory, the dominant manufacturer often is willing to pay far more to 

monopolize retail shelf space than the fringe manufacturer is willing to pay to compete with 

the dominant manufacturer. Consequently, the dominant manufacturer wins the bidding to 

supply the second retailer by paying a significant slotting fee, and the fringe manufacturer is 

excluded from the market. The dominant manufacturer’s ability to drive up entry costs with 

slotting fees may cause higher prices and less product variety.”27 

Both the exclusionary and the pro-competitive scenarios are acknowledged by the Vertical 

Restraint Guidelines. On the one hand, the Guidelines note that access payments can be an efficient 

way to optimally allocate the risk of product introductions.28 According to the Guidelines, the access 

fees may simply be a means to prevent the supplier from free-riding on the distributor’s efforts by 

introducing a sub-optimal product. Such a fee allows the distributor to “shift […] the risk of  product 

failure back to the suppliers, thereby contributing to an optimal rate of product introductions.”29 

On the other hand, the Guidelines recognize that access payments or shelf fees might result in 

anticompetitive foreclosure when they: 

 “induce the supplier to channel its products through only one or a limited number of 

distributors. A high fee may make that a supplier wants to channel a substantial volume of its 

sales through this distributor in order to cover the costs of the fee. In such a case, upfront 

access payments may have the same downstream foreclosure effect as an exclusive supply type 

of obligation. The assessment of that negative effect is made by analogy to the assessment of 

exclusive supply obligations”.30 

Shelf fees are an important area of concern for small producers and are often appear in discussions 

on unfair trading practices.31 They are expensive and can be a serious barrier to entry for smaller 

brands. According to a recent article in The Economist notes: “So lucrative have slotting fees become 

                                                             
27 FTC Report on Slotting Allowances (n 18), Chapter 1, 4. See also G Shaffer, “Slotting Allowances and Optimal 

Product Variety” (2005) 5 (1) Advances in Economic Analysis & Policy. 
28 European Commission, Guidelines on Vertical Restraints [2010] OJ C 130/01, [207]. 
29 Ibid, [208]. 
30 Ibid, [204]. 
31 See European Commission, Green Paper on Unfair Trading Practices in the Business-to-Business Food and 

Non-Food Supply Chain in Europe [2013] COM (2013) 37 final. 
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that industry insiders joke that supermarket shelves are now the world’s most expensive 

property.”32  Thus, fairness to suppliers is not the only issue. When some suppliers are in a strong 

position they can afford to pay the fees and secure shelf space with a retailer. A powerful retailer 

will not be penalized by consumers for not giving a chance to the smaller brand. If all retailers 

follow the same policy, market access for cash-strapped producers will be difficult.  

Unfortunately, the emphasis on fairness has obscured the fact that this is not a simple distributional 

issue but also a competition issue, as recognized by the Guidelines.  Also unfortunate is the fact that 

besides the recognition of the possible anti-competitive effects, little indication of the way 

assessment should be structured is available in the Guidelines.  

3.4. UTPS: BEYOND INDIVIDUAL FAIRNESS 

The discussion on unfair trading practices cannot be exhausted by a brief consideration of slotting 

allowances. The debate concerns a variety of practices – 52 according to the UK Competition 

Commission Report on Supermarkets – summarized in only 7 categories by the European 

Commission in the Green Paper. Yet, the discussion on slotting allowances illustrates the 

competition issues that arise when suppliers and retailers contract with two-part tariffs in which 

the fee does not vary depending on how much the retail sells.33 It is thus informative about the 

competition concerns that may arise in a variety of other payments, whether these are agreed by 

written contract or orally. A slotting allowance may be called by any other name – for instance, 

marketing contribution, promotion fee, or pay-to-stay fee.34 However, the issues that arise 

(foreclosure, dampening of competition) and the business justifications given (free riding problem, 

informational asymmetry) will likely be similar as in the case of other restraints. A careful analysis 

in individual cases might reveal that the business justification is a sham and that the payment 

represents “sheer extortion”. The question then is if the extortion harms the public interest in terms 

of lower welfare or lesser competition (e.g. choice of suppliers).  

Based on this discussion, we may wonder if unfair trading practices are only about individual 

fairness. The interest of individual suppliers coincides with the public interest when certain 

practices are used to harm social welfare and limit market access. In that sense, there is no reason 

to suppose that UTPs fall outside the scope of the competition rules. In fact, they seem to concern 

classic competition issues – both from a welfare and from a “market access” perspective. Given this, 

the choice for emphasizing the contract law aspect of these practices instead of the competition law 

aspect is a curious one.  

                                                             
32 The Economist, 'Retailers and supplier rebates: Buying up the shelves' (20 June 2015). 
33 According to Shaffer, regardless of what they are called “their [slotting allowances’] salient characteristic is 

that the fee paid does not vary with subsequent retailer sales.” G Shaffer (n 26), 120.   
34 For instance, Shaffer notes that slotting allowances are also called “street money or placement allowances.” 

He notes they may be “cash gifts or payments in kind, such as cases of free goods.” Ibid, 120.  
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4. UNFAIR TERMS AND ART. 102 TFEU 

The previous section discussed UTPs from the perspective of analysis of vertical restraints. Vertical 

restraints and unfair terms, however, can also be discussed in the context of Art. 102 TFEU. A pre-

condition in this case would be the proof of buyer dominance. There seems to be an understanding 

that buyer dominance would be impossible to prove in the case of supermarkets. As is often pointed 

out, even in concentrated markets, none of the retailers holds more than 50% market share. This 

understanding was contested in Chapter 4, where the methodology for establishing a relevant 

purchasing market was discussed. Accordingly, it may well be the case that buyer dominance can be 

found.  

Furthermore, it is worth reminding that buyer power issues do not affect the food sector only. The 

UTPs discussed in the food retail debate also appear in other sectors. Let us consider the FENIN 

complaint, for instance. In fact, FENIN is the only case in which the imposition of non-price UTPs by 

a dominant buyer was discussed.  The most information about the factual situation in the FENIN 

case can be found in the Commission decision.  FENIN, an association of medical suppliers, lodged a 

complaint with the European Commission in December 1997. FENIN’s complaint concerned the 

relationship of its members with 26 Spanish ministries and other governmental entities (at the 

federal and state level) involved in the purchasing of medical supplies to be used in the provision of 

care to the population.35 FENIN alleged that these entities, individually or collectively, abused their 

dominant position as buyers of medical products used in the public healthcare centers and that 

their purchases amounted to 77% of the total demand.36 FENIN specified that the abuse in question 

was an exploitative abuse, consisting in:37 

1) Imposing unfair commercial terms resulting in excessive delays of payment of supplies so 

that the average period in the territory of Spain was 271 days, with the greatest delay of 

557 days in the state of Andalucia 

2) The request of additional contributions whose nature and commercial use have no relation 

with the object of the contract. An example of such contributions are, for instance, economic 

contributions to celebrate the anniversaries of hospitals; or, for example, making the 

conclusion of new contracts for supply conditional on the suppliers’ buying old machinery.  

3) The imposition of maximum purchasing prices38 

 

With the exception of the third claim, the first two claims of abusive terms are essentially the same 

as those that grocery suppliers complain about. They concern requirements for additional 

contributions or payments, seemingly unrelated to the terms of the contract and significant 

                                                             
35 Commission Decision IV.F.1/36.834 – FENIN (26August 1999), [1-8]. These entities constituted the Spanish 

healthcare system. 
36 Ibid, [11]. 
37 Ibid, [12] (own translation from Spanish). 
38 FENIN argued that the imposition of such maximum purchasing prices would prejudice the technical 

development in the sector.  
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payment delays. Unfortunately, there was no discussion on the substance of the complaint in the 

Commission’s decision because the Spanish ministries and government body accused of abuse were 

found not to be undertakings for the purpose of applying the competition rules. The question is: 

would these claims have survived scrutiny under Art. 102 TFEU if brought against a purchaser 

which satisfies the criteria of “undertaking”? 

5. DOCTRINE AND METHODOLOGY 

The Treaty prohibits dominant companies from imposing “unfair trading terms” on their trading 

partners. The concept is broad and has been used in a variety of circumstances. With respect to the 

UTPs identified in the Green Paper, the doctrine offers several relevant examples. For instance, one 

of the main concerns in the debate on unfair practices are forced contributions for proprietary 

activities of retailers – e.g. payments for fictitious services, or blatant requests for cash 

contributions. This type of UTP was also present in FENIN’s complaint about, e.g. obligations to 

sponsor hospital anniversary celebrations. The Commission discusses these payments under the 

category of “unfair transfer of commercial risk”. In its discussion, it states that payments should not 

be requested for services not rendered and that, in case these are compensations for real services, 

contracting parties should not request “payments manifestly not corresponding to the value/cost of 

the service rendered”.39 

5.1. PAYMENTS FOR FICTITIOUS SERVICES OR DISPROPORTIONATELY HIGH 

PAYMENT 

This definition has a clear link with the case law discussed in Part I of this Chapter. For instance, in 

its judgment in TNT Traco SpA of 2001, the Court held that it was unlawful for a dominant 

undertaking to request payment for services which it has not supplied. 40 The case concerned 

request for payment by the Italian postal incumbent. The payment was supposed to cover the 

incumbent’s costs in relation to complying with universal service obligations. The dominant 

company had not rendered such services so the request for payment was abusive. 

A similar outcome was reached in DSD, although the facts are different. DSD held a dominant 

position on the market for the recovery of sales packaging. It required its customers to obtain a 

license for the “Green Dot” trademark – thus, every package bearing the trademark would be 

entitled to be recovered by DSD. The dominant company based its license fees on the total amount 

of sales packaging for each customer, regardless of whether the packaging would be recovered by 

itself of by a competitor. DSD refused to lower the fees even when proof could be supplied that 

certain quantities of packaging were recovered by other means. The Commission’s found that DSD’s 

                                                             
39 Green Paper on Unfair Trading Practices (n 4), [5.4.] 
40 Case C-340/99 TNT Traco SpA v Poste Italiane SpA [2001] ECLI:EU:C:2001:281, [47].  
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terms were unfair.41 The Commission’s decision was upheld both by the General Court and by the 

Court of Justice, judging in Grand Chamber.42  

A similar practice was at stake in an investigation of Microsoft which ended with a commitment in 

1994. The Commission received a complaint by a competing operating system software developer 

about Microsoft’s licensing practices. The Commission found that Microsoft’s standard terms 

included the requirement that manufacturers pay royalties on all PC’s they delivered without 

considering whether those “contained preinstalled Microsoft software, a competitor's software, or 

no software at all.43 The contracts also required payment for a fixed minimum number of copies of 

certain products without consideration of the numbers actually used.44 Microsoft proposed to 

modify its practices before the Commission issued a statement of objections.  

Following these examples, it may be expected that if a dominant buyer requests payments for 

services not rendered or for fictitious services, those will be found to be abusive. In the alternative, 

when a service is carried out but the payment requested is manifestly disproportionate to the 

economic value of the service, the analysis could be carried out in line with the case law discussed 

in Part I.  

5.2. LACK OF WRITTEN CONTRACTS AND AMBIGUOUS TERMS 

In its decision in Michelin in 1981, the Commission found that the lack of written agreement 

explaining the bonus scheme and confirming the targets and discounts had to be taken into account 

in the appraisal of the scheme. The Commission explained: 

“Not only were the dealers not informed about the discount system, up to 1980 they also 

received only very sporadic written confirmation from NBIM of the oral 'agreement' between 

Michelin's representative and the dealer regarding the bonuses. The Commission found that 

this lack of written confirmation regularly gave rise to difficulties of interpretation regarding 

the bonus percentage payable at the end of the year. 

 

This situation was worsened by the fact that the elements taken into account in calculating the 

bonuses were such that it was very difficult for the dealer (and practically impossible for the 

smaller dealer) to know for certain how much was being earned on sales of Michelin tyres in a 

given year. Frequently, the smaller dealers did not discover what their final bonuses amounted 

                                                             
41 Case COMP D3/34493 – DSD (Commission Decision of 20 April 2001) OJ L [2001] 166/1. 
42 Case T-151/01 Der Grüne Punkt - Duales System Deutschland GmbH v Commission of the European 

Communities [2007] ECLI:EU:T:2007:154; Case C-385/07 P Der Grüne Punkt – Duales System Deutschland 

GmbH v Commission of the European Communities [2009] ECLI:EU:C:2009:456.  
43 See Europa Press Release on settlement with Microsoft (untitled) [1994] IP/94/653 

<http://europa.eu/rapid/press-release_IP-94-653_en.htm >. 
44 Ibid. 
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to until they had opened the envelopes handed to them at the end of the year by a NBIM 

representative.”45 

Additionally, the Commission found that dealers were reluctant to complain about the lack of 

agreements in writing because they were afraid that Michelin could easily switch to another 

dealer.46 Michelin argued that the cases on which the Commission based itself concerned dealers 

who had experienced a certain drop in sales and who then claimed that the rebate scheme had not 

been clear to them.47 The Court acknowledged that the discount system and the scale of discounts 

were not issued. However, the point was eventually disregarded because the Court found that the 

Commission had not proven to a sufficient extent that as a result of that dealers would hesitate to 

complain.48 

Given this, it is plausible to consider that where a dominant buyer explicitly refrains from providing 

a written agreement to its suppliers in order to be able to extract additional contributions from 

them or to impose costs on them, this could be accepted by the Court as an element of abuse. Of 

course, as argued above, the lack of a written contract is not abusive as such – what is at stake is the 

power it gives to the dominant party to achieve another – exploitative and/or exclusionary – aim.  

5.3. REPRISALS AND REFUSAL TO SUPPLY 

Concern about punishment in case of complaint is a key element of the debate on UTPs in the 

grocery supply chain. In fact, the Green Paper on UTPs speaks of the so called “fear factor”. The 

possibility to submit anonymous complaints to the competition authority was one of the questions 

of the Green Paper consultation. Concern about reprisals by dominant buyers is evident also in the 

national cases discussed in Part I of this Chapter.49  

Reprisal in combination with other infringements has been recognized at least since the judgment 

in United Brands. 50  The complaint that provoked the Commission investigation in Chiquita was by a 

                                                             
45 Commission Decision IV.29.491 — Bandengroothandel Frieschebrug BV/NV Nederlandsche Banden-

Industrie Michelin [1981] OJ L 353/33, [28]. 
46 Ibid, [28]. 
47 Case C- 322/81 NV Nederlandsche Banden Industrie Michelin v Commission of the European Communities 

[1983] ECLI:EU:C:1983:313, ECR 3483-3484. 
48 Ibid, [69]. 
49 The confidentiality of a group of complainants was protected in Increase in the Wholesale Price of Electronic 

Top-Up by Vodafone Ireland Ltd. and in Reduction in Travel Agents’ Commissions by Aer Lingus, both decided by 

the Irish Competition Authority (discussed in Chapter 6, part I). 
50 Reprisal abuses refer to actions targeting a specific undertaking with the goal of disciplining or punishing it. 

Thus, for instance, United Brands’ refusal to supply distributor Oleson when the distributor started selling 

another brand of bananas in addition to Chiquita, is an example of such targeted action. See A Jones and B 

Sufrin, EU Competition Law: Texts, Cases, and Materials (OUP 2011), 364. See also J Temple Lang, "Reprisals 

and Overreaction by Dominant Companies as an Anti-Competitive Abuse under Article 82(B)" (2008) 29(1) 

European Competition Law Review, 13. 
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banana distributor in Denmark, whose supplies from United Brands had been interrupted. The 

reason was participation of the distributor in the marketing campaign of a rival banana supplier. 

The abuse was upheld by the Court of justice.  

As noted above, the fear of complaints was mentioned by the Commission in its decision against 

Michelin (1981). In its decision, Commission had considered that lack of clarity as to the scales of 

discounts and the terms of the discount scheme were not clear. However, dealers did not dare 

complain for fear of being replaced by other “more cooperative” dealers.51 These cases are not 

isolated instances. According to Temple Lang, based on the existing doctrine, it is possible that 

reprisals or “overreactions” such as a refusal to supply could be found abusive.52 However, he notes 

there is still need for protection with what concerns reprisals for complaints to competition 

authorities: 

“It is true that the Community Courts have never said that it is an abusefor adominant 

company to overreact to a complaint to a competition authority. But this is only because 

unfortunately the Commission has never brought such a case, because it has underestimated 

the need to protect, and to be seen to protect, complainants. It seems obvious that the courts 

would accept that causing deliberate harm to a complainant is contrary to Art.82. In British 

Gypsum, for example, the Court accepted that third parties might provide information to the 

Commission only if they were sure that they would not be identified and reprisals taken against 

them. In Hasselblad (GB) v Orbison, the English Court of Appeal refused to allow proceedings 

for defamation against an individual who had given evidence to the Commission of a breach of 

Art.81.”53  

Despite the presence of some case law, more can be done to reassure complainants and encourage 

them to bring complaints. Especially with respect to the guarantee of anonymity and protection 

from possible aggressive reaction in case of a complaint to a competition authority, Temple Lang 

stresses the need to address these situations in a Commission Notice. Fear of reprisal, he notes, is 

the reason why many competition complaints are never brought, even when the complainants are 

in possession of good evidence.54 Clearly, the “fear factor” afflicts not only the grocery sector.   

5.4. UNFAIR TERMS IMPOSED BY A DOMINANT DISTRIBUTOR 

Specifically with respect to complaints of unfair terms related to distribution, the Commission’s 

decision against the Italian tobacco monopolist AAMS (Amministrazione Autonoma dei Monopoli di 

Stato) from 1998 is of interest.55 Technically speaking, AAMS is not a buyer power case, since the 

                                                             
51 Commission Decision IV.29.491 — Bandengroothandel Frieschebrug BV/NV Nederlandsche Banden-

Industrie Michelin [1981] OJ L 353/33, [28]. 
52 Temple Lang (n 50).  
53 Ibid, 14. 
54 Ibid, 14-15. 
55 Case COMP IV/36.010-F3 – Amministrazione Autonoma dei Monopoli di Stato [1998] OJ L 252/47. 
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authority in question (AAMS) did not purchase the cigarettes, but was compensated for distribution 

services instead.56 Nonetheless, it has important similarities with the issues present in the grocery 

sector, in particular with respect to conflicts of interest when a distributor competes with its clients 

as a producer of private label goods. The case is also interesting with respect to reprisals, since the 

Commission found that AAMS monitored the activities of warehouses and threatened them with 

legal proceedings if they would consent to requests from foreign producers to increase orders for 

cigarettes.57 However, this was not counted as a separate abuse. 

AAMS was a government body, part of the financial administration of the Italian state, which was 

also active as a producer, importer, exporter and wholesale distributor of manufactured tobacco. 

Following the liberalization of tobacco distribution 1975, the possibility was open for companies to 

enter the market for importation and distribution of tobacco products. However, entry never took 

place and AAMS remained the sole importer and wholesale distributor of cigarettes in Italy. The 

Commission noted the difficulties of setting up a distribution network due to financial means 

necessary, the regulatory requirements and the small portion of foreign non-tied customers (7%) 

who would be interested in the existence of an alternative network.58 AAMS was also the sole 

channel whereby cigarettes could reach retailers, and it exercised additional control over them 

given its authority to approve tobacco retailers. Thus, as noted by the Commission, even if foreign 

cigarettes could make it into Italy, they would have to be sold in retail outlets authorized by 

AAMS.59 

The Commission decision found that AAMS engaged in various behaviors with the goal of restricting 

the importation of foreign cigarettes in Italy60 and privileging its own brands to the detriment of 

other – in this case, foreign – producers. In particular, the Commission objected to the AAMS’ 

dedication of quotas for the maximum quantities of cigarettes allowed on the market including 

monthly quotas, limitations for the introduction of new cigarette brands, limitations to the 

increases of monthly quantities, labeling requirements obliging competitors to print ‘Monital’ 

(referring to AAMS) on their cigarettes, and requirements related to inspections and analysis of 

cigarettes.61 It ordered the undertaking to suspend such contractual limitations it imposed on 

suppliers. The Commission decision was upheld in its entirety by the General Court.62 

                                                             
56 Ibid, [15d-e] 
57 Ibid, [18] 
58 Ibid, [31]. 
59 Ibid, [10-11]. 
60 AAMS had an agreement with the Phillip Morris company. As the commission notes, this was the only 

company to have benefitted, in addition to AAMS, from the restrictive measures taken. Ibid, [30]. 
61 See Art. 2 of Commission Decision of 17 June 1998 in Case COMP IV/36.010-F3 – Amministrazione 

Autonoma dei Monopoli di Stato, OJ L 252/47. 
62 Case T-139/98 Amministrazione Autonoma dei Monopoli di Stato (AAMS) v Commission of the European 

Communities [2001] ECLI:EU:T:2001:272. 
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It is curious that AAMS was found to be an undertaking for the purposes of competition law, even 

though it was only active as a distributor, and not as a re-seller.63 The Commission found that “The 

fact that AAMS does not have a separate legal personality from that of the State does not affect this 

conclusion.”64 In this sense, the case seems to occupy middle ground between FENIN and case in 

which an undertaking engages in both buying and selling. Whereas in FENIN, there was only buying 

but selling did not count, in AAMS – there was only distribution without subsequent selling 

activity.65  

5.5. METHODS OF ASSESSMENT 

None of the cases referred to above involved complex economic analysis. The contractual terms – 

request for payments for services not delivered, interruption of supplies in case of “un-loyal” 

behavior by a trading partner, deliberate restrictions of importation in the presence of sufficient 

distribution capacity – were found unfair. The assessments were entirely based on verification of 

the conduct and consideration of the justifications for the conduct of the dominant company.   

From the foregoing, we may reason that the assessment of unfair terms need not be as complex as 

an assessment of claims of excessively low prices imposed by powerful buyers. Even in the context 

of Art. 102, it is possible to distinguish practices which will be difficult to explain by means of 

business justifications. There is no reason why non-price-related conduct such as payment delays, 

breaches of contract, reprisals and payments for fictitious services should not fall within this 

category. Recently, in the Intel judgment, the General Court affirmed that “naked restrictions” such 

as payments by a dominant undertaking to its distributor in order to induce them to delay, cancel 

or restrict the marketing of a competitor’s product (in this case, products using the competitor’s 

product) could constitute an abuse.66 In cases involving non-price related contractual restraints, the 

benchmark could be by reference to breach of existing regulation, as was the case in AstraZeneca.  

There is no reason why long payment delays by a dominant undertaking would be in breach of the 

Late Payments Directive and if not justifiable by any objective reason, should not be found 

                                                             
63 Commission Decision of 17 June 1998 in Case COMP IV/36.010-F3 – Amministrazione Autonoma dei 

Monopoli di Stato, OJ L 252/47, [23-25]. It is clear that AAMS would only import and deliver the cigarettes to 

warehouses. The warehouse owners – separate from AAMS – resell the cigarettes to retailers, who then sell 

them to the final consumers. 
64 Ibid, [21]. 
65 See also AAMS’ arguments before the Court at Case T-139/98 Amministrazione Autonoma dei Monopoli di 

Stato (AAMS) v Commission of the European Communities [2001] ECLI:EU:T:2001:272, [88]. AAMS noted that 

with respect to retailers, it acted as a public authority, not as an undertaking. 
66 See Case T-286/09 Intel Corp. v European Commission [2014] ECLI:EU:T:2014:547, [201-220]. The Court 

held that “In that context, it should be noted that characterisation of a naked restriction as abusive depends 

solely on the capability to restrict competition, and that characterisation does not therefore require proof of 

an actual effect on the market or of a causal link.” 
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exploitative in the meaning of Art. 102. Acting blatantly in breach of contract or of widely accepted 

norms of contract law may, in this sense, should also qualify as exploitation. 

On the other hand, more complex matters regarding contractual arrangements, payments for 

services or the requirement for purchasing of certain services should be subject to a more careful 

economic analysis, taking into account the specificities of buyer power.  

6. UTPS: WHICH WAY FORWARD? 

There seems to be ample scope for dealing with unfair terms and practices in the framework of Art. 

102 TFEU. Conduct which is in breach of regulation, or blatantly without any business justification 

could amount to an abuse. True, the latter two categories have been used in connection with 

exclusionary activities – in Intel, the goal was to drive a competitor out of the market, not to exploit 

distributors; in AstraZeneca, the goal was to prevent generic manufacturers from launching 

competing drugs.  

There are, of course, unfair practices where a more careful assessment will be necessary. Price-

based terms involving payment for actual services (shelf space or promotion activity) are more 

difficult because the assessment runs into the same difficulties as noted with respect to excessive 

pricing – how to calculate if the payment requested is manifestly inappropriate for the service 

delivered. However, this question is separate from the question if the service required is actually 

required by the weaker contracting party or is forced upon it. A bundling of distribution services 

with requests for payments of shelf allowances, as discussed above, may result in foreclosure of 

manufacturers with limited financial resources. Other contractual devices such as MFN clauses and 

exclusivity requirements, might require more careful economic analysis, in view of the fact that 

they may be solutions to legitimate problems such as free-riding or asymmetric information.  

Given the possibilities offered by competition law, the question then stands why this area of law is 

bypassed. One main problem seems to be the dominance requirement or, in the context of vertical 

restraints, the market share threshold. Perhaps, as suggested in Chapter 4, authorities so far have 

failed to apply the appropriate analysis for determining buyer dominance. As the discussion of 

national cases on buyer power in Part I of this chapter reveals, sometimes even national authorities 

can make mistakes with respect to the relevant market definition. Nonetheless, it is also possible 

that there is a gap in the law, and that even with correctly estimated market shares on the 

purchasing market, a powerful buyer falls below 40%. In this case, the possibility of investigating 

parallel networks of vertical agreements or wide-spread practices under Art. 101 TFEU might help.  

This chapter has argued that unfair trading terms are not just about unfairness. They raise classic 

competition issues of foreclosure and abuse of market power. Given the possibilities for addressing 

these issues under competition law, it is disappointing that competition law seems to be 

marginalized from the debate on the matter. The Green Paper and the subsequent Communication 

from the Commission are a missed opportunity to make explicit the role of competition law in this 
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debate. This is to be regretted. The 2014 Communication seemed to endorse national and European 

self-regulatory approaches to the issue. This is not per se wrong – self-regulation may help alleviate 

some of the concerns. However, self-regulation can hardly be relied on to solve complex 

competition issues. The retraction of competition law from this debate has also stimulated a variety 

of national laws and initiatives aiming to deal with these issues. Sometimes such laws may involve 

blanket prohibition of terms which – just as slotting allowances or ambiguous contract terms – may 

exist for purely legitimate reasons. Ironically, given these developments, the more sophisticated 

approach to vertical restraints introduced by the modernization program might lose ground.  
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CHAPTER VII 

BUYER-INDUCED FORECLOSURE 
 

 

 “Should antitrust be concerned with monopsony mergers which reduce welfare but 

do not harm consumers? An objection I've heard is that “antitrust protects 

consumers not competitors.” In my view, however, this phrase should not be read 

literally as saying that only consumers matter. It is a metaphor for saying that 

antitrust is concerned not with individual competitors but with the competitive 

process. So if a merger increases market power and thereby harms the firm's 

trading partners — customers or suppliers — by more than it benefits the firm, 

antitrust concern is warranted. Insisting on consumer harm is overly narrow. From 

an economic perspective at least, there is little basis to oppose the exercise of 

market power against individuals in their capacity as buyers of products but not as 

sellers of their resources (e.g., physicians’ time in Aetna, farmers’ land, time and 

other assets in Cargill).[…] I have explained why a merger that increases the firm's 

market power over suppliers and depresses input price and quantity (a) will reduce 

overall welfare and (b) will not benefit consumers; but I noted that consumers may 

not lose either — if the firm cannot affect overall performance in the output 

market, because it is too small or otherwise faces severe competition.”1 

 

1. INTRODUCTION 

The literature and policy debates on buyer power in recent years have mostly focused on the food 

sector. As a result of that, attention has been centered on the exploitative aspects of buyer power. In 

the spotlight are concerns with the imposition of unfairly low prices and unfair contract terms on 

suppliers as well as the long-term consequences of such conduct for choice and innovation on the 

supplier side.2 In this context, the potential to use buyer power for exclusionary purposes seems 

                                                             
1 M Schwartz, “Buyer Power Concerns and the Aetna/Prudential Merger” (Address to the 5th Annual Health 

Care Antitrust Forum, Northwestern School of Law, Chicago, Illinois (Oct. 20, 1999) published in 5 Health 

Care and Antitrust Law Appendix E91 (2013). 
2 See European Commission, Green Paper on Unfair Trading Practices in the Business-to-Business Food and 

Non-Food Supply Chain in Europe [2013] COM (2013) 37 final. EY, Arcadia International, Cambridge 

Economics, The Economic Impact of Modern Retail on Choice and Innovation in the EU Food Sector (Report 

prepared for the European Commission, 2014). 
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somewhat neglected by the scholarly community and by policy-makers. There is not much inquiry 

or debate as to whether the rules, as currently operationalized, can actually capture the 

anticompetitive use of buyer power for the purpose of foreclosure.  

The notion of a buyer-imposed restraint or exclusionary strategies by buyers may sound exotic. 

Nonetheless, buyer power, can be used to enhance or safeguard the position of power enjoyed by 

the given company. In fact, there is no reason why a similar variety of exclusionary strategies 

recognized in seller-side cases should not be found in the case of buyer power. Buyer power may be 

used to exclude competing purchasers, or it can be leveraged to exclude downstream competitors. 

The question, however, is: to what extent would such exclusionary strategies fall within the scope 

of the EU antitrust provisions? Are the assessments currently available capable of distinguishing 

between pro-competitive and anticompetitive use of buyer power? 

It is often stated that antitrust should treat buyer power and seller power symmetrically, but it is 

not clear how antitrust assessment can be symmetric in the context of a complex exclusionary 

strategy involving both input and output markets. The goal of this chapter is firstly, to provide 

illustrations of the ways in which buyer power could be used for the purpose of excluding 

competitors. Secondly, it aims to discuss the available guidance on buyer-induced exclusion. 

Thirdly, it discusses concrete examples of such exclusionary behavior and analyzes to what extent 

the assessment performed is suitable given what has been learned about buyer power so far in this 

thesis. 

The chapter is organized as follows. Firstly, theories of exclusion are discussed. The suggestion 

made is to distinguish between exclusionary strategies aiming to achieve or preserve the 

monopsony power of the firm, and strategies which involve the leveraging of buyer power in order 

to improve the company’s position on another market. It is argued that making this distinction 

allows for a better analysis of the assessment criteria in competition law. Secondly, the attention 

turns to the EU competition law framework. The question is to what extent these distinctions are 

recognized in it and what the implications for the scope of application of the rules are. Thirdly, the 

chapter discusses concrete examples of foreclosure by means of buyer power, including: refusals to 

deal, contractual restraints, predatory overbidding, and bonus schemes for suppliers. The analysis 

builds upon what has been argued about buyer power so far in this manuscript and critically 

discusses the approach of authorities in light of this knowledge. The conclusion reached is that tests 

based on proof of concrete consumer harm are not necessarily reliable in cases involving buyer-

induced foreclosure. Surprisingly, this holds not only for scenarios involving monopsonization but 

also for scenarios involving leveraging. 

A caveat about the breadth-depth trade-off and other limitations of this chapter. The use of seller 

power for exclusionary purposes is without a doubt a broad topic. In antitrust law and economics, 

many articles and books are dedicated to describing the different varieties of exclusionary abuse of 

seller power. It should already be obvious that the topic of “exclusionary abuses of buyer power” 

extends to as many patterns of conduct as those recognized as “exclusionary abuses of seller 

power”. In EU competition law, concerns about the use of seller power for exclusionary purposes 
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are addressed in every sub-discipline: under Art. 101 (horizontal and vertical agreements), Art. 102 

and merger control. By comparison, very little has been written about the ways in which the power 

of an important purchaser can be used for exclusionary purposes.  

Thus, it is impossible to exhaust this topic within the scope of one chapter. For this reason, with 

respect to the descriptive goal of this chapter, we should note that it is not stretched to cover every 

possible strategic use of buyer power. Rather, the choice has been made for cases which offer useful 

illustrations of possible common manifestations or categories of strategic use, so that these 

“models” can be recognized in practice. Given the limited availability of data, we cannot say to what 

extent these cases are the most representative in terms of how often they occur in reality. It would 

be naïve to draw conclusions about the actual prevalence of a practice on the basis of how often it is 

litigated in court. Nonetheless, the case analysis can outline important issues for further 

consideration in assessing buyer power. Priority will be given to decisions and cases decided under 

EU competition law; however, where none are available, cases from other jurisdictions (e.g. the US) 

will be referred to for illustration purposes.  

2. THEORIES OF HARM 

Following the modernization, EU competition law assessment became concerned with the need to 

identify a theory of harm. According to the Discussion Paper on former Art. 82 EC (current Art. 102 

TFEU), three types of harms are distinguished with respect to exclusion: exclusion within one 

market, exclusion on adjacent markets and exclusion in vertically related markets.3 In this section, 

the goal is to reason from the theory on the theories of harm and suggest ways of thinking about 

exclusionary behavior by powerful buyers.   

To apply this to the case of buyer power would mean to consider the possibility that buyer power is 

used 1) to exclude other purchasers from the purchasing market, 2) exclude competitors from 

adjacent market (e.g. another purchasing market) or 3) to exclude competitors in a vertically 

related market (e.g. to use its buyer power to exclude downstream competitors). In the first case, 

the buyer is essentially trying to monopsonize the market – the competitors excluded are those 

active on the market on which the buyer power is wielded (the purchasing market). This would be 

the example of a purchaser who tries to ensure that the purchasing market stays for itself. In the 

second case, the buyer might be powerful on one purchasing market (e.g. the purchasing of a 

specific type of lumber) but might be interested in expanding its buyer power on the purchasing 

market for a related input (another type of lumber produced by the same suppliers). The third case 

is illustrated by a buyer who uses its power upstream to gain a competitive advantage downstream. 

Thus, the buyer is either trying to monopsonize (or preserve its monopsony power) on the market 

on which it is already powerful; or to leverage its power as a buyer in order to achieve power on 

another market. 

                                                             
3 EAGCP, “An Economic Approach to Article 82” (Report, 2005) further referred to as Discussion Paper on Art. 

82 EC), 18-29. 
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The argument made here is that a distinction between monopsonization strategies and leveraging 

strategies is useful for the purpose of antitrust assessment. It is important because following the 

more economic approach, the requirement for harm to consumers has been considered an essential 

part of modern EU antitrust analysis of exclusionary conduct.4 At the same time, so far in this 

manuscript, the argument has been made that a requirement for consumer harm will limit the 

scope of application of the EU competition rules to harmful buyer conduct. It is believed that by 

distinguishing between monopsonization and leveraging strategies, a more precise judgment can 

be made about the need for consumer harm requirement.  

On the basis of the discussion of buyer power so far, it is to be expected that in a strategy aiming at 

monopsonization, there are numerous occasions on which harm will not be felt by consumers in the 

short run.5 In a leveraging strategy with the goal of increasing one’s position on a downstream 

market, the expectation is that the consumer harm requirement can perform well as an indicator of 

anticompetitive behavior since downstream exclusion (whether achieved with the help of the 

company’s buyer or seller power) will result in visible negative effects for consumers. In this sense, 

leveraging of buyer power with the goal of downstream exclusion seems no different from the 

seller-side cases competition authorities are used to. To what extent, or rather – under which 

circumstances, these suppositions hold – will be a question accompanying the description of cases 

of foreclosure strategies in this chapter.  

3. TWO SCENARIOS OF BUYER-DRIVEN EXCLUSION 

This chapter is built around the distinction between attempts by the buyer to eliminate rival 

purchasers (monopsonization) or to leverage its buyer power to achieve downstream dominance 

(leveraging). 6  In the following sections, the two scenarios will be discussed, in particular with 

attention to the appropriateness of a downstream harm requirement. In the monopsonization 

scenario, a further distinction between monopsonization by a powerful buyer without downstream 

power and monopsonization by a powerful buyer with downstream power (monemporist) is 

drawn. The distinction is important for a discussion of the welfare effects and the suitable standard. 

                                                             
4 Communication from the Commission, Guidance on the Commission’s enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7 

(hereinafter: Guidance Paper on Art. 102 TFEU), [19]. 
5 This was the argument made in Chapter 3, Section 4 of this manuscript. 
6 A third scenario could be considered in which a powerful buyer with downstream power uses both its 

selling and buying power in order to enter the upstream (production) market. Given the extra step involved 

(entry on an upstream market), this scenario is not considered in this chapter. The anticompetitive concerns 

that arise in the case in which a powerful buyer is both an important customer and a competitor for its 

suppliers in the grocery sector are discussed by this author in V Daskalova, ‘Private Labels (Own Brands) in 

the Grocery Sector: Competition Concerns and Treatment in EU Competition Law’ (2012) TILEC Discussion 

Paper No. 2012-002, 1. For a collection of essays on the topic, see A Ezrachi and U Bernitz (eds), Private Labels, 

Brands and Competition Policy: The Changing Landscape of Retail Competition (OUP 2009). 
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In the leveraging scenario, the key element seems to be the willingness of suppliers to collaborate 

in excluding rivals. It is argued that a distinction must be made between scenarios in which the 

suppliers themselves are powerful and likely to collaborate only if their interest is aligned with the 

buyer’s interest in excluding a competitor and scenarios in which the suppliers are coerced into the 

exclusionary scheme. The implications for competition assessment are discussed in light of this 

distinction.  

3.1. SCENARIO 1: MONOPSONIZATION 

As discussed in Chapter 2, being in a monopsony position is profitable. Where the input represents 

a significant cost to the firm, obtaining a monopsony position may be a strategy worth investing in. 

The powerful buyer might thus try to exclude or neutralize the expansion of competing purchasers 

to the extent necessary for it to be able to acquire, and subsequently exploit, buyer power. 

Markets especially prone to monopsonization seem to be those in which production is 

geographically concentrated, the product is highly perishable or costly to transport across 

distances, and where barriers to entry on the purchasing market are high. Thus, for instance, 

agricultural products which are only grown in certain areas and have to be processed close to 

where they are produced would be susceptible to monopsonization. Another example is specialized 

labor or services, where providers cannot easily move, and where consumers often cannot move 

either. In the latter case, the buyer is a powerful intermediary. The danger is often not only that it 

will acquire monopsony power, but that it would also acquire monempory power, which would 

allow it to exploit both suppliers and consumers.   

The two monopsonization scenarios will be illustrated by reference to actual cases from the 

practice of the US Department of Justice. These cases concern the elimination of a competitor by 

means of a merger, and not by means of an exclusionary strategy, but the set-ups are illustrative. 

Under the first scenario, the merger would result in monopsonization but not a significant 

strengthening of the downstream position. In the second scenario, the merger would involve both 

an increase in the buying and selling power of the new entity.  

3.1.1. MONOPSONIZATION WITHOUT DOWNSTREAM POWER 

The Cargill case is an illustration of how the elimination of a competing purchaser (by means of an 

acquisition) can result in competitive harm even where there is no downstream power or likely 

effect on final consumers.7 Cargill concerned a merger between the second and third largest grain 

traders in the US.8 The nature of the trade is such that there are a number of geographic purchasing 

markets, effectively locking the farmers in a given area to the purchasers engaged in distribution. 

The DOJ found that “[b]ecause the transportation of grain is relatively costly and time-consuming, 

                                                             
7 See United States v. Cargill Inc. and Continental Grain Co. Case Number 1:99CV01875 (GK), Competitive 

Impact Statement <http://www.justice.gov/atr/case-document/competitive-impact-statement-57 >. 
8 Ibid, Section II.A. 

http://www.justice.gov/atr/case-document/competitive-impact-statement-57
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farmers generally sell their grain within a limited geographic area surrounding their farms, usually 

to a country elevator”.9 The merging companies operated the so called “country elevators”. The two 

companies had a number of such elevators in overlapping areas. The DOJ considered that:  

“Many farmers and other suppliers located within overlapping Cargill/Continental draw areas 

depend solely on competition among Cargill, Continental, and perhaps a small number of other 

nearby grain companies to obtain a competitive price for their products. The areas in which 

these suppliers are located are referred to as "captive draw areas" in the Complaint. The 

Complaint alleges that these captive draw areas are relevant geographic markets and separate 

sections of the country within the meaning of the Clayton Act.”10 

Additionally, the DOJ considered that following the merger, coordination among the other grain 

trading companies would be more likely. Thus, there was an even higher probability that grain 

prices will be depressed. The DOJ found it unlikely that the merged entity’s ability to depress prices 

would be mitigated by increased purchases by competing buyers such as processors and feedlots. It 

considered that entry by new purchasers was unlikely. Finally, the DOJ found that the ability to 

depress prices would not be thwarted by suppliers transporting their goods to more distant 

markets, nor by countervailing power. 11 Divestitures were required in order to ensure that 

competition on the purchasing market remained for the grain traders. 

Cargill is an example of how welfare can be harmed without immediate or obvious harm to 

consumers. The merging companies, although powerful as purchasers of grain, were not dominant 

on the selling markets for the products in question. Monopsonization was the sole concern 

expressed in relation to the merger. As pointed out by the DOJ, the companies had no power to set 

prices – the prices were determined by global trading in commodities. In this sense, the impact on 

final consumers would be diluted and therefore not easily measurable. According to Marius 

Schwartz, Economics Director of Enforcement to the Antitrust Division of the DOJ at the time: 

 “… [T]he possibility of monopsony harm without a spill-over to consumers did present itself 

squarely in Cargill, where the Division's complaint did not allege harm to grain purchasers. 

Grain prices to consumers (or to national processors like Kellogg that sell final products to 

consumers) are determined in world markets; so the loss from increased monopsony power 

(absent the divestitures) may have been confined to suppliers — farmers and other grain 

sellers. Recall, however, that the loss to grain suppliers due to lower prices paid by Cargill post 

merger (absent the divestiture) would have exceeded the gain to Cargill, because depressing 

input prices through monopsony power typically induces quantity distortions and thereby 

reduces overall welfare.”12 

                                                             
9 Ibid, Section II.B.  
10 Ibid, Section II.B. 
11 Ibid, Section II.D. 
12 M Schwartz (n 1). 
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With respect to the latter, Schwartz noted that the farmers could have responded to the depressed 

prices in two distinct ways, both undesirable from a welfare perspective. They could have chosen to 

transport their products over greater distances or they could have chosen to change the type of 

crop grown in order to avoid monopsony buyers. Both choices would be costly and would involve 

inefficiencies.13 

In terms of the nature of the market, the Cargill case is similar to Weyerhaeuser, a case involving 

alleged predatory overbidding in the market for alder lumber in the Pacific North-West.14 In both 

cases, the products were perishable and transportation across distances in the case of a price 

decrease was unlikely. Changing crops was also not an option. Suppliers depended on the locally 

present buyers. The rival buyers were also limited with respect to mobility since they could not be 

expected to source from suppliers far away. On the other hand, the market for the finished products 

was a global one with prices set in a competitive market.  

The legal outcome, however, was quite different in the two cases. In Cargill, the merger was 

challenged on grounds of monopsonization and divestitures were required in order to safeguard a 

competitive purchasing market for suppliers. No evidence of consumer harm was required. 

Consumer harm did not even feature in the competitive impact statement of the DOJ. By contrast, in 

Weyerhaeuser, the Supreme Court ruled that a predatory overbidding claim would be tested by 

checking for below-cost selling downstream. Thus, the assumption of the Supreme Court was that 

higher prices offered upstream would necessarily translate into downstream losses. It was 

understood that downstream and upstream power would be equal proportions. As Cargill shows, 

this cannot be assumed. A powerful purchaser does not need to have an equivalently strong 

position downstream. Consequently, we cannot expect the inefficiencies generated upstream to 

translate neatly into downstream harm. 

3.1.2. MONOPSONIZATION WITH DOWNSTREAM POWER 

When a powerful buyer is also powerful as a supplier of goods or services downstream, 

monopsonization is also profitable. In this case, the buyer is a monemporist. Reasoning from the 

discussion on monempories in Chapter 2, we would expect that an assessment of consumer harm 

will reveal the extent of welfare loss in case of reduction of purchases. The following example 

discusses the monempory scenario and pays attention to this question.  

The example concerns the procurement of specialized services. For instance, a hospital serving a 

given region can exercise monopsony power over the specialized medical personnel residing in that 

area. The entry barriers to this purchasing market are high – since it is difficult to set up a 

competing hospital in the area. The mobility of the medical specialists is also somewhat restricted 

                                                             
13 M Schwartz (n 1), endnote 5. 
14 Weyerhaeuser Company v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 127 S.Ct. 1069 (2007). The 

Weyerhaeuser case is discussed below. 
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since it is rather costly – in personal15 and in monetary terms – to move practice to a different area 

of the country. Finally, the input in question – namely, labor – is highly perishable. An hour not 

worked today is lost forever – it cannot be made up tomorrow. Furthermore, assuming there is no 

other hospital in the region, final consumers would not be able to avoid downstream price 

increases or quality deterioration.  

A real-world example of a comparable scenario is the US Department of Justice Complaint to the 

Aetna/Prudential Merger.16 In this situation, the elimination of a competing purchaser would take 

place via an acquisition, not by means of an anti-competitive strategy. The proposed deal was 

between two health insurance companies in the US, Aetna being the largest insurer at the time in 

the country and Prudential being the ninth largest.17 The Department of Justice expressed concern 

that the merger would increase both the buying and the selling power of the new entity. It required 

divestures to alleviate these concerns.  

Especially with respect to buying power, the DOJ found that the merger would enable the 

companies to depress remuneration rates for physicians in Houston and Dallas. When analyzing the 

purchasing market for physicians’ services, the DOJ found that in the event of a small but significant 

decrease in remuneration physicians would not be able to turn to other purchasers for their 

services and that the price decrease would not cause them to stop supplying the merged entity.18 It 

noted that the geographic markets both for purchase and sales of these services were localized. In 

particular, they found that the insurance plan’s customers required physicians with offices near to 

the places of work or residence of the insured, so it would be difficult for physicians to attract 

purchasers outside those areas. On the other hand, moving the whole practice was not to be 

reasonably expected of physicians in case of a price decrease due to the costs associated with 

moving a practice, building new relationships with other hospitals, colleagues, employees, and 

patients.19  

                                                             
15 Worker’s mobility may be restricted due to family, links with the local community and language barriers. 

This was also recognized in the Aetna/Prudential merger assessment, discussed below. Illustrative is the 

DOJ’s Revised Competitive Impact Statement, Section II.C.2.(b). quoted at (19) below. 

United States of America and the State of Texas v Aetna Inc. and The Prudential Insurance Company of America , 

U.S. District Court for the Northern District of Texas, Civil Action No.:3-99CV1398-H, Revised Competitive 

Impact Statement (3 August 1999) < http://www.justice.gov/atr/case-document/revised-competitive-

impact-statement >. 
16 See Ibid. 
17 Ibid, Section II.A. 
18 See Ibid, Section II.C.2.(a). 
19 According to Ibid, Section II.C.2.(b).: “Furthermore, an established physician who has invested time and 

expense in building a practice in Houston or Dallas (or any other locale) would incur considerable costs in 

moving his or her practice to a new geographic area, including the substantial costs of building new 

relationships with hospitals, other physicians, employees, and patients in the new area.”  

http://www.justice.gov/atr/case-document/revised-competitive-impact-statement
http://www.justice.gov/atr/case-document/revised-competitive-impact-statement
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In light of this, the DOJ considered that given the set-up of the system, the merger created potential 

for depressing remuneration for doctors and affecting the quantity and quality of services rendered 

to final consumers. The competitive assessment of the purchasing situation is cited below. 

“In Houston and Dallas, as elsewhere, the contract terms a physician can obtain from a 

managed care company such as Aetna or Prudential depend on the physician's ability to 

terminate, or to credibly threaten to terminate, his or her relationship if the company demands 

unfavorable contract terms. Since physicians' services, unlike certain tangible products, cannot 

be stored until the physician finds a more acceptable buyer, failing to replace lost business 

expeditiously imposes an irrevocable loss of revenue upon a physician. Consequently, a 

physician's ability to terminate, or credibly threaten to terminate, a provider relationship 

depends on his or her ability to make up that lost business promptly.  

 

Physicians, however, generally have only a limited ability to encourage patients to switch 

health care plans or providers. To retain a patient after terminating a plan requires the 

physician to convince the patient either to switch to another employer-sponsored plan in which 

the physician participates (which might not be an option) or to pay considerably higher out-of-

pocket costs, either in the form of increased copayments for use of an out-of-network physician 

(if allowed) or by absorbing the total cost of the physician's services as unreimbursed medical 

expenses. As a result, a physician who discontinues his or her relationship with Aetna could 

expect to lose a significant share of his or her Aetna patients. 

 

A physician's ability to replace, in a timely manner, such lost business is significantly 

diminished when a large number of patients need to be replaced. Because of Aetna's "all 

products clause" -- which requires a physician to participate in all of Aetna's health plans if he 

or she participates in any Aetna plan -- a physician would lose patients from all Aetna plans if 

he or she rejects the rates or other terms of any one Aetna plan. Thus, the cost of replacing 

Aetna patients will be greater when Aetna plans collectively account for a larger share of a 

physician's total revenue. 

 

Furthermore, the ability to replace a given number of Aetna patients is diminished when a 

physician's non-Aetna sources of patients are more limited. Consequently, the cost of replacing 

Aetna patients will be greater the larger Aetna's share of all patients in a locality.20 

 

Aetna's proposed acquisition of Prudential, following its recent acquisition of NYLCare, will 

give it control over both a large share of the revenue of a substantial number of physicians in 

Houston and Dallas and a large share of all patients in those areas. In light of the limited 

ability of physicians to encourage patient switching, a significantly larger number of 

physicians in Houston and Dallas would be unable to reject Aetna's demands for more adverse 

contract terms if Aetna were allowed to acquire Prudential.  The proposed acquisition thus 

                                                             
20 See Ibid, Section II.C.2.(c.) 
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would give Aetna the ability to unduly depress physician reimbursement rates in Houston and 

Dallas, likely leading to a reduction in quantity or degradation in the quality of physicians' 

services.”21 

This merger case exemplifies the competition concerns with respect to monopsonization of an 

input. Unsurprisingly, physician organizations were concerned about the ability of the merged 

entity to force lower prices.22 For the DOJ, the lack of alternatives for the purchaser and the 

potential for producer harm was considered important.23 What should be stressed in this case is the 

importance of the overall context in which the merger is taking place. Firstly, as the DOJ noted, 

there were serious barriers to switching by patients. Even if the patients would like to keep the 

same doctor, they may or may not have been willing to change the entire insurance plan. 

Furthermore, given that plans are sponsored by employers, switching the plan might not even be an 

option. Secondly, Aetna’s all-products clauses would make it a lot costlier for physicians to refuse a 

particularly bad deal on some of the plans since to do so would mean losing all of Aetna’s business. 

Thirdly, as is the case in general in markets involving labor, a doctor’s time is an extremely 

perishable commodity since one working day lost cannot be replaced. All of these factors combined 

meant suppliers would be locked-in to providing for the buyer and thus susceptible to 

monopsonistic exploitation. The DOJ feared that physicians would respond by reducing the output 

or the quality thereof.  

On the selling side, the DOJ found that the elimination of a competitor would enable the merged 

entity to raise the prices or lower the quality to consumers in the affected areas. The merger would 

give the new entity a market share of 63% in Houston and 42 % in Dallas. Entry on the markets was 

found to be unlikely due to the significant costs involved and due to the advantages of Aetna in 

terms of reputation, product scope, quality accreditation, and provider network. Consumers, on the 

other hand, would not be able to switch since the consumption of physician services is local. 

Consumers were unlikely to travel to another area in the case of a small but significant price 

increase, or even if they did, they would not do so in numbers sufficient to make the price increase 

unprofitable.24 

This case is illustrative of the monempory situation discussed in Chapter 2. The increase of both 

buying and selling power by means of eliminating a competitor (in this case due to a merger) aligns 

the incentives of the company upstream and downstream. Lower prices upstream would result in 

lesser quality or quantity supplied downstream. However, due to power downstream, the company 

will not be punished for the lower quality supplied; a lesser quantity/quality supplied will only 

result in higher prices downstream. In this case, the monemporist can enjoy the benefits of “buying 

                                                             
21 Ibid, Section II. C. 2 (c). (references omitted). 
22 See M Freudenheim, “Aetna to Buy Prudential's Health Care Business for $1 Billion” (11 December 1998) 

New York Times < http://www.nytimes.com/1998/12/11/business/aetna-to-buy-prudential-s-health-care-

business-for-1-billion.html >. 
23 See also M Schwarz (n 1).  
24 See US v Aetna and Prudential, Revised Competitive Impact Statement, (n 15) Section II.C.1.(a-c). 

http://www.nytimes.com/1998/12/11/business/aetna-to-buy-prudential-s-health-care-business-for-1-billion.html
http://www.nytimes.com/1998/12/11/business/aetna-to-buy-prudential-s-health-care-business-for-1-billion.html
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low and selling high”. Thus, the consequences of strengthening buying power upstream should in 

principle be detectable on the downstream market. However, even then, it is worthwhile adopting a 

broad consumer welfare standard, and considering the impacts on quality and choice. If part of the 

harm has to “translate”, it is not clear in what form it will manifest itself downstream. 

3.1.3. MONOPSONIZATION AND THE CONSUMER HARM REQUIREMENT 

As the examples show, achieving the monopsony position is profitable in and of itself, without any 

consideration for the impact it might have on the company’s downstream position. Surely, it might 

give the company an edge in the downstream market if it enables it to sell its own products or 

services at a more competitive price. However, as discussed in Chapter 2, the extent to which this 

“pass-on” will occur depends on the structure of the downstream market. In a perfectly competitive 

downstream market, the monopsonist has little incentive to undercut the competitive price. Rather, 

it would sell at the normal price while enjoying the extra profit that comes from its lower 

production cost. Simply put, in a competitive downstream market, the monopsonist does not need 

to be ambitious – it can sell less while achieving lower cost. Where the monopsonist is a monopolist 

downstream, it has no incentive to pass-on the savings, so the monopsonization is also extremely 

profitable. It allows the monopsonist to purchase at a low price and sell at a high price.  

The incentives are less clear when we have a monopsonist that is competing for market share 

downstream – in this case, obtaining a grip on suppliers may allow the company to compete more 

aggressively downstream. Given the downstream competition, the monopsonist may find it 

unprofitable to exercise its monopsony power if that would mean reducing the volumes purchased. 

On the other hand, the need to preserve a competitive position downstream might push it to 

bargain more aggressively. Even if it may choose not to exercise its monopsony power, however, 

the purchaser would find it profitable to have access to a low-cost input, especially if this is 

something that can bring it advantages vis-à-vis downstream rivals. The conclusion is that 

regardless of the downstream position of a company, a company generally has an interest in 

becoming a monopsonist.25  

The exercise of monopsony power is costly to society. Firstly, there is obviously the deadweight loss 

ensuing from output limitations. Secondly, the exclusion of other purchasers has a negative effect 

on their ability to deliver goods and services consumers desire. In this respect, it is important to 

note that competing purchasers may be active on different downstream product or geographic 

markets. The harm from excluding these customers or increasing their costs of sourcing the inputs 

is borne by the consumers on other markets, and thus not necessarily immediately obvious. 

                                                             
25 Of course, the incentive to become a monopsonist would depend on the expected payoff and the cost of 

becoming a monopsonist. The monopsony may well be more profitable if it is in an input which represents a 

significant cost to the company, or which is of strategic value to the company. However, as the experience in 

Todd v Exxon shows, companies might be willing to exert efforts to coordinate on an input (compensation to a 

particular type of staff) with a cost which is trivial in comparison to the overall costs. The Todd v Exxon case is 

discussed in Chapter 4. Todd v Exxon (2000) 126 F.Supp.2d 321. 
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Thirdly, in addition to the deadweight loss, the distributional effects may also have serious 

consequences for the viability of industries and local communities which are built around the 

production of the monopsonized input. Distribution questions are often neglected in antitrust 

analysis; however, as noted in Chapter 2, rents may be associated with knowledge, efficiency and 

specialization. Thus, the erosion of the profitability of a locally-concentrated industry might well 

mean the dissipation of knowledge and tradition of production, the foregoing of opportunities for 

economic growth, as well as missed opportunities for innovation.  

The implication of this discussion is that in the case of monopsonization concerns a test based on 

consumer harm would be inappropriate. A test based on consumer welfare may capture some or all 

of the harm in a case such as Aetna where the entity possesses both buyer and seller power. Firstly, 

in the case of physician services, as the DOJ hypothesized, the harm might take the form of reduced 

quality of care rather than an increase in price. Such a reduction – although theoretically falling in 

the scope of consumer welfare analysis would be more difficult to register in a test focused on price 

effects. Secondly, the harm may take some time to materialize downstream. In this case, depending 

on when the challenge of abuse takes place, downstream harm may be difficult to prove. 

However, a test based on consumer welfare will not reveal the harm in the case of monopsonization 

without downstream power, as in the case of Cargill. The US Merger control guidelines recognize 

this.26 Importantly, according to the DOJ Guidelines the antitrust agencies should not evaluate the 

competitive effects of mergers between competing buyers strictly, or even primarily, on the basis of 

effects in the downstream markets in which the merging firms sell. This is evident from Example 24 

in the Guidelines which reads as follows:  

“Merging Firms A and B are the only two buyers in the relevant geographic market for an 

agricultural product. Their merger will enhance buyer power and depress the price paid to 

farmers for this product, causing a transfer of wealth from farmers to the merged firm and 

inefficiently reducing supply. These effects can arise even if the merger will not lead to any 

increase in the price charged by the merged firm for its output.”27 

Despite the thrust of the Merger Guidelines the same prescription does not necessarily hold for 

antitrust enforcement in the US. As the analysis of the Weyerhaeuser case in Section 7 of this 

chapter will show, the test for predatory overbidding chosen by the Supreme Court reflects a 

concern with downstream harm. Thus, there seems to be dissonance between US merger 

enforcement and antitrust enforcement.  

 

                                                             
26 U.S. Department of Justice (DOJ) and the Federal Trade Commission (FTC), Horizontal Merger Guidelines 

(2010) under Heading 12 “Mergers of Competing Buyers”. The DOJ devotes some space to discussing buyer 

power, but does not explain exactly how the assessment of buyer dominance or lessening of competition due 

to buyer power is carried out.  
27 Ibid, Heading 12 “Mergers of Competing Buyers”. 
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3.2. SCENARIO 2: LEVERAGING 

The leveraging scenario assumes that the company has sufficient buyer power, which it can use to 

enhance or safeguard its position on another market. It is the buyer’s control over the input that 

allows it to raise its rival’s costs or to increase its own position on the downstream (or a related) 

market.  

The leveraging scenario is familiar to EU competition lawyers. Already in 1974, the Court 

recognized that when an undertaking which has a dominant position in the production of a raw 

material and thereby controls access to that input infringes Art. 102 TFEU when it refuses to supply 

that material to a downstream competitor, the sole reason being to reserve the downstream market 

for itself.28 The same scenario was considered in a number of other cases, including the Microsoft 

case, regarding the supply of interoperability information to a downstream competitor. These cases 

are usually classified as “refusal to supply” or “essential facilities doctrine” cases since they concern 

the decision not to sell or grant access to an essential input in order to exclude or thwart the 

expansion of a downstream competitor. 

The key difference in these cases and the cases in question is the fact that in the case of essential 

facilities or refusal to supply cases, the entity was vertically integrated, and thus fully in control of 

the raw material or essential input.  In the case of input foreclosure by means of buyer power, the 

entity’s control of the upstream product is indirect. It is achieved by means of contractual relations 

which incentivize, or respectively, penalize suppliers for dealing with competing purchasers.  

 

       
 

 

 

 

       

Illustration. Cutting off downstream competitors. 

 

When it comes to leveraging, the buyer’s ability to influence supplier behavior is key: the buyer 

relies on the suppliers to cut off a competing purchaser, overcharge a competing purchaser or 

                                                             
28 Joined Cases 6 and 7/73 Instituto Chemioterapico Italiano S.p.A. and Commercial Solvents Corporation v 

Commission of the European Communities [1974], ECLI:EU:C:1974:18, [25]. 
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somehow deteriorate their terms of trade with it. Given this, the position of suppliers and the 

nature of competition on the supplier side of the market should be a key element in assessment. 

This conclusion flows naturally from the discussion on buyer power in Chapter 2. It has been 

argued throughout this manuscript that monopsony should be distinguished from countervailing 

power. The extent to which a company – be it on the demand side or on the supply side – is able to 

dictate the terms of the trade very much depends on whether it is faced with an equally powerful 

trading party, or with a weak, dependent one.29 For this reason, it is argued that the analysis of 

leveraging should take into account the likelihood that suppliers can actually be convinced or 

coerced to go collaborate with the buyer in its exclusionary strategy. Hence the distinction between 

“willing” and “unwilling” suppliers. 

A monopsonist may be able to coerce its suppliers. Especially where the suppliers are dependent on 

the powerful buyer, the buyer may find it easier to impose such restraints on dealing with 

competing buyers. In some situations, suppliers cannot avoid dealing with the dominant buyer. 

Such suppliers can be threatened or coerced not to deal with a competing buyer and they will 

comply, even when it is against their general interest to do so. This scenario is explored in the 

Section on “Leveraging with unwilling suppliers”. The discussion gives examples of exclusionary 

schemes by insurers who were able to force – by means of contractual restraints – medical 

providers not to deal with competing insurers. 

It will be more difficult to influence the behavior of suppliers which have some power of their own. 

However, those suppliers might be co-opted. In those cases, collaboration will depend on the extent 

to which the buyer can influence supplier incentives in such a way so as to align the suppliers’ 

interest with the interest of buyers. Theoretically, a supplier with some market power of its own 

should be interested in keeping competition on the purchasing market. The logic is that with 

powerful suppliers in contra, a buyer’s offer for a contractual restraint that does not match the 

supplier’s interest will be rejected. In this case, the buyer has to make a lucrative enough offer that 

secures the complicity of the supplier(s). This could, for instance, be the offer of a higher payment 

or other benefit. It is claimed that in the Weyerhaeuser case discussed below,30 Weyerhaeuser 

offered high payments and lucrative exclusive dealing contracts to lumber suppliers.  It could also 

be that the supplier’s interest is also better served by the exit or neutralization of the buyer’s 

competitor. Such a competitor could be a disruptive force, or a discounter, whose presence puts a 

pressure on price.  The Toys “R” Us case discussed below is an illustration of the latter. 

It has been argued until now that an assessment of the nature of competition on the supply side 

matters for cases involving buyer power. This is especially so for cases involving the leveraging of 

buyer power. Leveraging scenarios also have implications for the assessment of welfare harm. 

Given that more than one level of the market is involved, it may not be obvious where the harm 

                                                             
29 This is recognized in the Guidance Paper criteria for assessing dominance, where countervailing (buyer) 

power is a component of dominance analysis. Guidance Paper on Art. 102 TFEU (n 4) at [12] and [18]. 
30 See Section 5 in this chapter. 
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accumulates and how it travels to the final consumer. Thus, although leveraging schemes may be 

harmful to welfare and competition in the long run, the immediate impact may be difficult to 

register.  

3.2.1. LEVERAGING WITH WILLING SUPPLIERS 

An example of how buyer power can be used to weaken a downstream competitor with the 

collaboration of willing suppliers is the 2000 FTC case against toys retailer Toys “Я” Us Toy. The 

Federal Trade Commission issued a decision against Toys “Я” Us (abbreviated as TRU). It should be 

noted that TRU had concluded a network of vertical agreements with toy manufacturers and had 

thus coordinated a horizontal agreement among toy manufacturers.31 The horizontal agreement 

among competing manufacturers is key since from a legal perspective it means the agreement could 

be examined as a boycott, which is a per se infringement of Section 1 of the Sherman Act. However, 

it is obvious that the driving force behind the agreement was TRU, which used its power as one of 

the important toy distributors in the US in order to persuade the suppliers to deteriorate supplies 

to a newcomer on the market. 

It should be noted that TRU was found to have a strong position on the market, but this would not 

be immediately obvious given its market shares. The FTC had found that TRU accounted for the sale 

of 20% of all toys sold in the US, with its shares in some metropolitan varying between 35% and 

49% of all sales.32 In terms of variety offered, it surpassed its rivals.33 In terms of share of the 

purchasing market, the FTC estimated that TRU absorbed about 30% of the total output of the 

“large, traditional toy companies” and as such was their most important customer and a crucial 

outlet.34 The FTC investigation had shown that large and important toy manufacturers such as 

Hasbro and Mattel, as well as smaller manufacturers, had reported not being able to replace TRU as 

a retailer.35 

Although on the basis of market shares, TRU would not necessarily qualify as a dominant company 

under EU competition law – TRU’s position in the retail business was found to be a strong one. 

TRU’s position among its competitors was unique because it positioned itself as a “specialized 

discount store”.  The other players were traditional toy stores and department stores, selling toys 

for a premium price (with about 40-50% markup), general discount stores like Wal-Mart, K-Mart 

and Target selling at a modest markup (with about 22% markup) and warehouse clubs like Costco 

and Pace, selling at even lower prices (with about 9% markup).36 TRU, on the other hand, offered 

                                                             
31 Toys “R” Us Inc. v. Federal Trade Commission, Decision of 1 August 2000 by the Seventh Circuit Court of 

Appeals, Docket No. 98-4107, 2. 
32 Ibid, 2. 
33 Ibid, 2-3. 
34 Ibid, 3. 
35 Ibid, 3. 
36 Ibid, 3. 
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lower prices than traditional toy stores and department stores (selling at around 30% markup), but 

with a variety unbeatable by general discounters like Wal-Mart.37 

The major threat to the TRU success story was the growing popularity of the so called “warehouse 

clubs” like Costco. These clubs, which were an innovation of the late 1970s, had become a challenge 

for TRU on the toy market by the late 1980s.38 The clubs’ business model was based on charging 

membership fees and selling goods at low prices in a low-service environment.39 Direct price 

comparisons were important to the clubs.40 Their strategy was to offer the same products at lower 

prices rather than seek to offer differentiated assortment. Although they sometimes accepted 

product packs specifically put together for them, they normally focused on purchasing the 

conventional toys and brand-name toys thus making it possible for their customers to make direct 

price comparisons.41 

TRU responded to the threat of the clubs by influencing toy suppliers. 42 TRU put in place a new 

policy toward suppliers the goal of which was essentially to cut off the warehouse clubs from the 

most desirable toys and have them carry products which were highly differentiated from those sold 

by TRU.43 Essentially, this would stifle competition on the price, since consumers would not be able 

to make direct price comparisons.  

TRU negotiated individual agreements with ten suppliers to this end.44 The problem was that there 

were incentives for suppliers to cheat on TRU. Suppliers dislike discounters because of the 

downward pressure on prices which they bring. However, each manufacturer feared that its rivals 

would gain market share by selling to the clubs. Thus, each supplier had an individual interest in 

selling to the discount clubs and being less dependent on TRU.45 To resolve this problem, TRU 

undertook to organize the monitoring, thus essentially coordinating a boycott. The horizontal 

agreement would be policed by TRU, which would make sure that all manufacturers respect the 

boycott by serving as a “clearinghouse for complaints about breaches in the agreement”.46 Evidence 

                                                             
37 Ibid, 3-4. 
38 Ibid, 3-4. 
39 Ibid, 4.  
40 Ibid, 4.  
41 Ibid, 4. 
42 The TRU policy described in a Memo from 1992 stressed that TRU should have first opportunity to select 

the items. More specifically it consisted in the following 5 points: “1) The clubs could have no new or 

promoted product unless they carried the entire line. 2) All specials and exclusives to be sold to the clubs had 

to be shown first to TRU to see if TRU wanted the item. 3) Old and basic product had to be in special packs. 4) 

Clearance and closeout items were permissible provided that TRU was given the first opportunity to buy the 

product. 5) There would be no discussion about prices.” See Ibid, 5. 
43 Ibid, 5. 
44 Ibid, 5. 
45 The FTC investigation revealed internal documents from the manufacturers showing they were interested 

in limiting their dependence on TRU and on expanding their sales at the warehouse clubs. See Ibid, 6. 
46 Ibid, 6-7. 
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put forth by the Commission found that the boycott had measurable impact as it resulted in a drop 

of the club’s share of the toy sales.47  

The decision taken by the FTC was appealed by TRU. The Court of Appeals of the Seventh Circuit 

heard the case. Two of the arguments are of interest to the present discussion. The first one was 

TRU’s attempt to escape the per se prohibition which would apply to a finding of a horizontal 

agreement. TRU argued that there was nothing but a “series of separate, similar vertical agreements 

between itself and various toy manufacturers.”48 The conclusion of these agreements, TRU argued 

was motivated by the fact that TRU provided strong incentives for the manufacturers and the 

advantages for manufacturers from dealing with TRU were greater than the loss of some sales at 

the clubs.49 This argument was not accepted by the Court of Appeal, which took into account 

evidence proving that selling to the clubs was of economic interest for the manufacturers. 

Therefore, what must have motivated them was TRU’s offer to coordinate an output-reducing cartel 

among them.50 

Another argument put forth by TRU evoked the need for protection against free riding by the 

warehouse clubs.51 The logic was that the discounters were benefitting from the extra services 

provided by TRU while offering the goods in a low-service environment and at a much lower price. 

This argument was also not accepted by the Court of Appeals. The Court considered evidence by the 

FTC that TRU was being directly compensated by manufacturers for the “extra services” associated 

with free-riding.52 Manufacturers paid TRU directly for advertising, early stocking and for carrying 

a broad assortment.53 This is an important point to consider in such cases since the free riding 

argument is often invoked by higher-cost retailers. However, many retailers demand and receive 

compensation from suppliers by means of slotting allowances, marketing contributions and 

promotion fees.  

The case illustrates a situation in which a powerful buyer negotiates with its suppliers in order to 

foreclose a rival. It is questionable whether TRU actually had monopsony power over the suppliers, 

considering the size of the companies in question. However, it was an important enough customer 

in order to persuade suppliers to go along. TRU’s dominance – as a purchaser or as a retailer – is 

certainly disputable. In that sense, TRU was able to punch above its market share in imposing the 

contractual restraints. The fact that the suppliers themselves were concerned about the rise of a 

potentially more aggressive customer – a discounter – certainly helped.  

                                                             
47 It is notable that the club’s sales in other categories were growing, but the sales in toys were shrinking 

since the beginning of the boycott. See Ibid, 7. 
48 Ibid, 11. 
49 Ibid, 11. 
50 Ibid, 13. 
51 Ibid, 16-18.  
52 Ibid, 18. 
53 Ibid, 8. 
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It should be noted that in a certain sense, the FTC was lucky. In the absence of a horizontal 

agreement among suppliers (i.e. a boycott) to refuse to sell to a certain buyer, the FTC would have 

had a hard time proving a case involving unilaterally imposed obligation to stop dealing (or 

deteriorate terms of trade). Nonetheless, TRU’s strategy is a perfectly plausible one and it is not 

hard to imagine that other distributors in a position of power may take measures to influence their 

suppliers. The TRU case also shows how effective the combination of a powerful buyer and a 

powerful supplier (or group of suppliers) can be. If a buyer is able to compensate the suppliers or 

address their interests, the exclusionary strategy can be executed to the detriment of competition 

and welfare.  

3.2.2. LEVERAGING WITH UNWILLING SUPPLIERS 

There are examples from antitrust practice in which the collaboration of suppliers in the exclusion 

of a competing purchaser is secured by means of threats, contractual incentives or penalties. A 

number of cases involving MFN provisions imposed by powerful buyers in the healthcare sector 

illustrate the impact on competition when buyers use contractual measures to restrain the access of 

a downstream rival to an essential input. The cases concern more innovative or cost-efficient 

entrants on the healthcare financing market54 who contract with providers (e.g. physicians) for 

lower fees. One of the common responses by the incumbent insurance providers was to impose an 

MFN clause on physicians, thus aiming to erode the competitive advantage of lower-cost providers. 

The result of these schemes was that many providers terminated their contracts with the lower-

cost entrant, thus preventing its growth on that market. It should be noted that in all of these cases, 

the entrants offered suppliers lower compensation than the compensation offered by the dominant 

buyer. Despite that, suppliers were interested in dealing with the rival and in fact even went to 

court to dispute the imposition of the MFN clause and to preserve the possibility to contract with 

the rival purchasers.  

For instance, in the Ocean State case,55 the dominant traditional healthcare insurer – Blue Cross – 

was challenged by entry of a health-maintenance organization (HMO) on the downstream market. 

The HMO charged lower premiums and offered more coverage and it managed to successfully steal 

market share from Blue Cross. The physicians were happy to accept lower rates from the HMO. Blue 

Cross stroke back by imposing an MFN clause. The Courts found no breach of Section 2 of the 

Sherman Act. The outcome, however, was different in a similar case also concerning MFN clauses 

                                                             
54 E.g. the market for healthcare coverage products: from traditional indemnity insurance to HMO (health 

maintenance organization) and PPO (preferred provider organization) plans. HMOs, in particular, were an 

innovation of the 1970s and provided a more cost-effective way of providing care. See US Department of 

Justice (DOJ) and US Federal Trade Commission (FTC), Improving Healthcare: A Dose of Competition (Report, 

2004) < http://www.ftc.gov/sites/default/files/documents/reports/improving-health-care-dose-

competition-report-federal-trade-commission-and-department-justice/040723healthcarerpt.pdf>, Chapter 1, 

11-12. 
55 Ocean State Physicians Health Plan Inc. v Blue Cross & Blue Shield of Rhode Island, 883 F.2d 1101 (Ocean 

State). 

http://www.ftc.gov/sites/default/files/documents/reports/improving-health-care-dose-competition-report-federal-trade-commission-and-department-justice/040723healthcarerpt.pdf
http://www.ftc.gov/sites/default/files/documents/reports/improving-health-care-dose-competition-report-federal-trade-commission-and-department-justice/040723healthcarerpt.pdf
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imposed by the dominant dental insurer – Delta Dental.56 Since then, a more nuanced approach to 

MFN was taken by the US Courts in several cases.57 

In these cases, the entrants were a disruptive force in a well-established industry. Their business 

models enabled them to offer more coverage at a lower price (albeit probably within a more limited 

network) thus undercutting the incumbent. It is worth asking: Why would suppliers be so adamant 

about retaining the possibility to charge a lower price to another customer? We may consider 

several hypotheses. Firstly, we may hypothesize that the contract with the entrant and the 

incumbent were not identical from the provider’s perspective. It could be reasoned, for instance, 

that the service provider counted on the dominant player’s fees in order to cover the basic costs. 

The work performed for the entrant was thus simply utilization of extra capacity. Another possible 

explanation is that the entrants contracted for a different type of service e.g. because they tended to 

subscribe healthier people. If most of the subscribers coming from the entrant would never make 

use of the services since they tend to be healthier, the cost of servicing them would be lower. In this 

case, although there is not a full overlap between the services provided by the incumbent and by 

the entrant, the presence of the entrant lowers the perceived value of the incumbent’s services or 

disrupts its business model. A third hypothesis is that the subscribers may have recognized the 

importance of being less dependent on the incumbent and might have been willing to offer their 

services at a lower cost in order to “sponsor” or aid the entry of a competing purchaser. 

A note is due on the downstream power of the entities in question. It should be noted that the 

incumbents did not have monopoly shares in the downstream market although their market share 

was above 30%. However, they likely drew their importance from other factors such as network 

coverage, being part of a national chain, or having a reputation for dealing with quality providers58. 

All of these factors contributed to their buyer power. Furthermore, these purchasers had a 

substantial market share of the upstream market. Thus, although it is often assumed that in this 

case the purchasing power will reflect the downstream power, this need not be the case. The 

strength of the company’s selling-side division need not be as important as the strength of its 

buying-side.  

The suppliers were unwilling to do so but could not resist because of the threat of suffering 

financial penalties or having their contract terminated by the incumbent. What they stood to lose 

from interrupting their relationship with the incumbent was more than what they had to gain from 

dealing with the entrant even if dealing with the rival was profitable. The result was a reduction of 

                                                             
56 Delta Dental 943 F. Supp. 172, 183.  The Court in Delta Dental considered the ruling in Ocean State but 

noted that it was different because it was under Section 2 of the Sherman Act, whereas Delta Dental was 

argued under Section 1. 
57 See e.g. Walter L. Reazin v. Blue Cross and Blue Shield of Kansas, Inc., 899 F.2d 951 (1990) in which the court 

found that the very presence of an MFN could be seen as an indicator of the incumbent’s market power. 
58 See esp. Walter L. Reazin v. Blue Cross and Blue Shield of Kansas, Inc., 899 F.2d 951 (1990), in which the 

Court found that dealing with BCBS was perceived by end users as a sign of quality. 
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choice for final consumers and, in some cases, the prevention of the spread of an innovative 

business model.  

These cases illustrate the power of a monopsony purchaser, to hinder the development of 

competition on the purchasing market. It also shows how an innocuous request to grant equal 

terms of trade to the dominant customer may lessen competition. Of course, there may be 

important justifications for the request. However, these need to be weighed against the losses that 

would ensue for competition and welfare.  

3.2.3. ASSESSING LEVERAGING SCHEMES BY POWER BUYERS 

It is generally understood that, in the absence of market power or buyer power, vertical restraints 

are benign in terms of welfare effects. On the other extreme of the spectrum, when both buyers and 

suppliers control their respective markets, the expectation is the opposite. It is understood that the 

creation of a bilateral monopoly will be harmful for welfare and for competition.59 This seems to be 

recognized, at least in the regulation of vertical restraints. Vertical agreements in which both 

suppliers and buyers have power on their respective markets can be suspected of impacting 

competition, as reflected by the market share thresholds in the Block Exemption on Vertical 

Restraints. In practice, this is reflected in the Alrosa/DeBeers case, in which the European 

Commission prohibited a vertical agreement between two of the largest diamond producers. The 

Commission feared that a vertical agreement between vertically integrated companies with 

unmatched power both in production and distribution can result in power to “regulate” the market, 

maximize profits and split the surplus generated by their cooperation.60  

The soft law issued after the modernization has focused primarily on assessing vertical relations – 

whether under Art. 101 or under Art. 102 TFEU – in terms of impact on consumer welfare, 

primarily measured by downstream prices. Given what is known about buyer power, it seems apt 

to wonder if this assessment suitable for cases involving buyer power? It was argued in the 

previous sections that assessment benchmarked on effects for consumer prices will not capture 

monopsonization scenarios, unless the buyer is also a monopolist so the argument was that it was 

not the most suitable benchmark. In the case of leveraging, a consumer welfare assessment seems 

in principle suitable. Leveraging aims to increase power on the downstream market, so the 

exclusion of a competitor on that market should in principle harm competition downstream, and 

thereby consumer or customer welfare. 

However, a caveat is due with respect to this prediction as well. As noted, leveraging may be carried 

out by means of coercing suppliers where the buyer is powerful enough to do that. In this case, the 

exclusionary strategy is carried out by means of exploitation. The exploitation might materialize in 

the form of lower compensation of suppliers or imposing a cost on them in the form of a restraint. 

                                                             
59 See Chapter 2 of this manuscript. 
60 See e.g. Case COMP/B-2/38.381– De Beers.  
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Thus, in this second leveraging scenario, an assessment requiring harm to consumer welfare may 

fail to take into account likelihood of harm to competition.  

In the case of monopsonistic exploitation by means of lower prices, downstream welfare can in fact 

be improved if the dominant firm’s strategy is to use the gains to subsidize price-cutting 

downstream. This argument is discussed in the Section 8 discussing the British Airways case below. 

Another possibility is that the cost of the exploitation will accrue upstream with no notable impact 

on consumer prices downstream. In the case of a restraint preventing suppliers from dealing with a 

competitor, prices downstream may not rise, but they will not fall either. As argued in Chapter 3, 

the difficulty when more than one level of the supply chain is involved is that harm has to travel 

downstream. The challenge is that harm may manifest itself in different form and it will be up to 

authorities to recognize it as such.  

The conclusion is that although the leveraging scenario seems identical to the well known 

foreclosure strategies by suppliers, there is an extra complicating element – the fact that an 

additional level in the supply chain is involved. How power is distributed at this level matters for 

the assessment of the impact on competition and welfare. Surprisingly, even in cases involving 

leveraging, thus, consumer welfare may not give a good indication of harm to competition and 

welfare. 

The following section will consider to what extent EU competition law applies to foreclosure 

strategies implemented by powerful buyers. This will be done in light of the distinctions drawn 

between different scenarios. The distinctions allow us to check the completeness of the competition 

law framework. 

4. LEGAL FRAMEWORK 

Now that the basic scenarios of buyer-induced foreclosure have been described, the question arises: 

to what extent does EU competition law apply to these scenarios? It is difficult to narrate a coherent 

story of an approach to buyer-induced foreclosure based on the limited case law and literature. For 

this reasons, one must turn to the broader competition law framework in search of indications of an 

approach. 

Instructive in this respect are the Commission’s soft law documents. Most helpful are the guidelines 

in the field of merger control. The non-horizontal merger control guidelines, in particular, discuss 

how buyer power may be created by means of excluding an upstream competitor and how it can be 

used in the exclusion of a downstream competitor. As to the soft law relevant for the antitrust 

provisions, the guidance is minimal. The Guidelines on Vertical Restraints offer some suggestions as 

to how the Commission views vertical restraints in which one of the parties enjoys buyer power. 

However, in the context of Art. 102 TFEU, foreclosure scenarios in which buyer power plays a role 

are barely discussed.  
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Two conclusions can be made with respect to the soft law. Although in general, theoretical concern 

with monopsony power is mentioned, this concern is not reflected in the actual tests for 

exclusionary practices (or mergers) involving buyer power. The different guidelines mostly discuss 

the leveraging scenario, completely bypassing the monopsonization scenario. Secondly, the 

guidelines adopt consumer welfare and impact on downstream competition as a decisive factor in 

establishing that a practice or conduct is anticompetitive. This choice, as will be argued, is not 

necessarily appropriate for every situation involving buyer power. As a result, insistence on 

consumer harm might significantly limit the applicability of EU competition law.  

4.1. MERGER CONTROL 

Given the relative absence of guidance on the enforcement of Art. 102 TFEU in the case of buyer-

induced foreclosure – whether by leveraging or by monopsonization – it is worthwhile considering 

the indications under the merger guidelines. Although they relate to a different field of competition 

law enforcement, the guidelines were imbued with the more economic approach. Therefore, we 

may assume that they are indicative of the general approach that would be taken by the 

Commission following the modernization. From a legal coherence point of view, it is also justified to 

assume that the approach prescribed under the merger regulations and guidelines in principle 

should not diverge greatly from the approach that will be taken under the antitrust instruments. 

Merger analysis can give important information about the Commission’s thinking on yet under-

developed areas of antitrust enforcement and can give an insight into methodologies that could be 

employed into analysis under Arts. 101 and 102 TFEU. 

Concerns about creating power on the purchasing market have been recognized, although briefly, in 

the Horizontal Merger Guidelines.61  

“On the one hand, a merger that creates or strengthens the market power of a buyer may 

significantly impede effective competition, in particular by creating or strengthening a 

dominant position. The merged firm may be in a position to obtain lower prices by reducing its 

purchase of inputs. This may, in turn, lead it also to lower its level of output in the final product 

market, and thus harm consumer welfare. Such effects may in particular arise when upstream 

sellers are relatively fragmented. Competition in the downstream markets could also be 

adversely affected if, in particular, the merged entity were likely to use its buyer power vis-à-vis 

its suppliers to foreclose its rivals.  

 

On the other hand, increased buyer power may be beneficial for competition. If increased buyer 

power lowers input costs without restricting downstream competition or total output, then a 

                                                             
61 European Commission, Guidelines on the assessment of horizontal mergers under the Council Regulation 

on the control of concentrations between undertakings [2004] OJ C 31/5 (hereinafter: Horizontal Merger 

Guidelines), [61]. The word “technically” is used because in that paragraph there is hardly any indication of 

the possible assessment. 
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proportion of these cost reductions are likely to be passed onto consumers in the form of lower 

prices.”62 

It is evident from the quote that the likelihood of exercise of monopsony power is considered 

harmful in the Guidelines. It seems, however, that monopsony will be taken into account only to the 

extent that there is likelihood of impact on total output. Thus, monopsonization without immediate 

probability of recoupment is excluded from the scope of concerns.  

4.1.1 LEVERAGING SCENARIO COVERED, BUT… 

The leveraging of buyer power which is targeting downstream exclusion is fully recognized in the 

Guidelines. In fact, in its decision in the Boeing/McDonnell merger, the Commission found that the 

increased buying power post-merger would be sufficient to allow the merged entity to foreclose its 

major downstream rival, Airbus. The Commission’s analysis is quoted below: 

“Bargaining power vis-à vis suppliers  

 

[104.] Aircraft manufacturers depend on numerous third-party suppliers for a variety of goods 

and services ranging from materials and components to the larger systems, structural parts of 

the airframe and engines. In many cases, the suppliers are also involved in the design and 

development of the aircraft. Large suppliers, especially airframe manufacturers, sometimes 

enter into risk- and revenue-sharing agreements with the aircraft manufacturers.  

 

(i) The proposed merger will lead to a large increase in Boeing’s buying power 

It is estimated that at least 50% of the activities of an aircraft manufacturer are based on 

third-party supplies. In 1996 Boeing achieved around [...]29 aeronautical sales and MDC 

around USD 11 billion. It is obvious that the combination of those aeronautical activities would 

lead to a large increase in Boeing’s buying power vis- ‡-vis its suppliers. Boeing has provided a 

list of suppliers whose sales to Boeing Commercial Airplane Group are USD 10 million or more 

and has given an estimate of the percentage of their sales to Boeing, MDC and Airbus in 

relation to the total sales of these suppliers. Out of [...]30 suppliers where Boeing was able to 

give an estimate, [...]31 companies supplied to both Boeing and MDC, and [...]32 of these 

companies achieved 50% or more of their total turnover or of their turnover in the overall 

aerospace sector, or in some cases in the commercial sector, with sales to Boeing and MDC.  

 

However, the number of suppliers achieving 50% or more with sales to Boeing and MDC must, 

in reality, be significantly higher since Boeing was only partially able to include sales in the 

defence and space sector. Therefore, supply relations resulting from MDC’s large military 

business were only taken into account to a limited extent. In this context, it should also be 

noted that most suppliers in the aerospace sector questioned by the Commission indicated that 

the consequences of losing Boeing/MDC as a customer would be very critical for them. 

                                                             
62 Horizontal Merger Guidelines (n 62), [61-62]. Footnotes omitted. 
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Boeing’s increase in buying power could significantly weaken the competitive position of 

Airbus.  

 

[106.] Following the concentration, Boeing would reinforce, in particular, its buying power 

with respect to the many suppliers that furnish parts for both civil and military applications. 

The addition of MDC’s buying power, especially in the military sector, to Boeing’s already 

strong position in commercial aircraft would increase suppliers’ overall reliance on Boeing and 

might put them in a position where they could not resist giving Boeing priority over Airbus. 

Boeing would be able to exert pressure on numerous suppliers to discourage them from 

working with its only competitor, Airbus, or to induce them to favour Boeing over Airbus in 

terms of resource allocation.  

 

[107.] There are indications that Boeing’s existing buying power may have had some influence 

on the access of Airbus to suppliers as risk-sharing partners. For example, it has been widely 

reported that at the beginning of the year Northrop Grumman decided not to participate as a 

risk-sharing partner in the development of the A3XX. Following its refusal, Northrop Grumman 

announced that it had been awarded a USD 262 million contract to upgrade AWACS radar by 

prime contractor Boeing. Boeing also recently awarded to Northrop Grumman a USD 400 

million contract to produce passenger and cargo doors for its 737, 757 and 767 aircraft. In this 

context it should also be noted that supplies to Boeing represent by far the largest part of 

Northrop Grumman’s commercial aircraft business. After the proposed merger, these supplies 

would be combined with Northrop Grumman’s supplies to MDC’s defence business which are in 

terms of absolute figures even higher than the existing commercial supplies to Boeing.  

 

[108.] In general, it seems likely that the increase in Boeing’s buying power could significantly 

weaken the competitive position of Airbus and, in turn, strengthen the position of Boeing.”63 

The topic of downstream foreclosure is discussed in more detail in the Guidelines on the 

assessment of non-horizontal mergers (NHMG).64 Such mergers involve firms at different levels of 

the supply chain. It thus creates the danger that by acquiring a company that has a strong position 

upstream, the company will be able to prejudice downstream competitors. The attention to 

leveraging is not surprising because much of competition law analysis is concerned with 

foreclosure of competing suppliers. The question is whether anything in the analysis needs to 

change when the foreclosure is carried out thanks to the exercise of buyer power. Both guidelines 

emphasize downstream effects. However, as will be argued further, downstream effects are not 

always a good predictor of harm even when the exclusionary strategy targets the downstream 

market.  

                                                             
63 Case No IV/M.877 - Boeing/McDonnell Douglas, [104-108]. 
64 Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control of 

concentrations between undertakings [2008] OJ C 265/6 (hereinafter: Non-horizontal Merger Guidelines). 
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4.1.2. DOWNSTREAM EFFECTS PRIORITIZED 

Important gaps remain with respect to buyer power – specifically, with respect to the 

monopsonization theory of harm. The Guidelines seem to assume that buyer power is necessarily 

accompanied by seller power downstream. While there may be industries in which such symmetry 

of position on markets exists, it is certainly not the norm. It also overlooks mergers between 

companies which are not active on the same downstream markets but which compete for inputs 

upstream.  

Exposing this assumption explains why the guidelines are built on the premise that successful 

buyer foreclosure will necessarily lead to downstream harm and that this harm will be readily 

measurable. This is evident from the following excerpt: 

“A merger is said to result in foreclosure where actual or potential rivals' access to supplies or 

markets is hampered or eliminated as a result of the merger, thereby reducing these 

companies' ability and/or incentive to compete. Such foreclosure may discourage entry or 

expansion of rivals or encourage their exit. Foreclosure thus can be found even if the foreclosed 

rivals are not forced to exit the market: It is sufficient that the rivals are disadvantaged and 

consequently led to compete less effectively. Such foreclosure is regarded as anti-competitive 

where the merging companies — and, possibly, some of its competitors as well — are as a 

result able to profitably increase the price charged to consumers.”65 

Thus, although the Horizontal Merger Guidelines express direct concern with the possibility that a 

powerful buyer will restrict purchases, this concern is not reflected in the analysis in the Non-

Horizontal Merger Guidelines. What is clearly missing in the Commission’s analysis under the more 

economic approach is thus a consideration of the effects upstream. However, it seems that 

upstream effects do not play a part in the analysis of input foreclosure nor of customer 

foreclosure.66 The analysis in the Guidelines stresses consumer harm, especially as measured in 

terms of higher prices. 67 Such a focus on prices means that harm to consumers which manifests 

itself in ways other than price will be neglected.  

4.1.3. CARTE BLANCHE FOR MONOPSONIZATION? 

As argued above, an assessment focused on consumer harm is less likely, if at all, to capture the 

harm from the exercise of monopsony. This may or may not be problematic under the leveraging 

scenario. However, it will be a problem for the monopsonization scenario. It means the assessment 

                                                             
65 Ibid, [29].  
66 See figures 1 and 2 in Ibid. 
67 Ibid, [31]. See also figure 1 accompanying this paragraph. At [31], the Commission notes that “[t]he relevant 

benchmark is whether the increased input costs would lead to higher prices for consumers.” At [47], the 

Commission notes that “In general, a merger will raise competition concerns because of input foreclosure 

when it would lead to increased prices in the downstream market thereby significantly impeding effective 

competition.” 
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will fail to capture cases, where, like in Cargill, the effect on final consumers may be imperceptible. 

The monopsonization with downstream power scenario will probably be detected. In that case, the 

danger is that the harm may be understated. 

The Guidelines thus effectively exclude from the scope of concern situations like Cargill where the 

powerful buyer is not powerful on a downstream market. This would be the case where purchasing 

markets do not correspond geographically to selling markets – where the purchasing market is 

geographically concentrated but the selling market is national or even global. Thus the Guidelines 

fail to recognize that monopsonization might be pursued, regardless of likelihood for downstream 

dominance or downstream foreclosure, although downstream foreclosure could be a long-term 

goal.  

These indications are problematic also with respect to conglomerate mergers involving input 

competitors. A merger may enhance the buying power of companies which are not competitors on 

the same downstream market. Thus, for instance, two buyers may compete for inputs (e.g. labor or 

natural resources) but may not necessarily be active on the same relevant product market or 

geographic market. The goal could be precisely to increase their bargaining power toward suppliers 

and may also be used to exclude competitors on a downstream or adjacent market.  

Finally, even when the buying power is coupled with seller power, downstream effects are not 

always the appropriate way to measure harm. If the input’s cost is split across many different 

products, it might be difficult to isolate the effect.  Also, the monopsony savings might be used to 

compensate the increase in the costs of other inputs and thus the downstream prices might not 

exhibit differences. Downstream price increases to consumers may be reliable in cases in which the 

cost of the monopsonized input represents a major part of the costs of the final product, but in 

other cases will to fail to reflect the harm inflicted. A change in the final prices to consumers may be 

small – even too small to be detected – but this does not make it insignificant. Price-fixing by cartels 

may also produce almost imperceptible harm to individual consumers, but the effects add up. 

Additionally, there is also the harm to suppliers, whose livelihoods may be built around producing 

the input. For them, the damage may be very evident and of high magnitude.  

One might doubt the actual significance of such shortcomings in the Guidelines. In fact, in a couple 

of merger decisions the Commission did consider the possibility of monopsonization as such.68 

Even so, the presence of conflicting indications in the soft law sends messages to market 

participants. Where the assessment prescribed in soft-law and the actual assessment in practice 

differ, the outcome creates confusion and misunderstandings about the state of the law. Without a 

clear statement about the standard of assessment to be applied in cases involving buyer power, the 

confusion can spill-over to other areas of antitrust analysis and to national enforcement.  

 

                                                             
68 See e.g. Case No COMP/M.3968 Sovion/Südfleisch (21.12.2005) discussed in Chapter 4 of this manuscript. 



Chapter VII 

344 
 

4.2. GUIDELINES ON VERTICAL RESTRAINTS 

Ever since the “Chicago antitrust revolution”, vertical restraints have been considered generally 

benign. In fact, some of the most prominent antitrust scholars of the Chicago school, R. Bork and R. 

Posner, argued that vertical restraints in general should be considered innocuous from an antitrust 

point of view.69 However, one of the assumptions of these scholars was that retailing was 

competitive or at least that the retailer could not exercise market power toward the supplier.70 It 

was mostly believed that vertical restraints are “imposed” by powerful suppliers and the ultimate 

goal was to align incentives in order to increase efficiency. The concentration of buying power in 

the hands of powerful retailers and growing literature on vertical restraints has however led 

economists to reassess these assumptions.71  

The developments with respect to economic theory on buyer-led restraints have been reflected to a 

certain extent in the 2010 Guidelines on Vertical Restraints. With the introduction of market share 

thresholds of 30% for buyers and suppliers, the Guidelines essentially suggested there are three 

scenarios in which vertical restraints can be considered problematic. Under the first scenario, the 

supplier has market shares in excess of 30% whereas the buyer falls under this threshold for the 

buying side. In this case, the concern is that a supplier enjoying a significant position of power on 

the market can impose contractual restraints impeding competition. Under the second scenario, the 

buyer has a market share of the purchasing market in excess of 30%, while the supplier’s market 

share is lower than 30%. In this case, the concern seems to be with buyer power – and the 

possibility to use it to impose a restraint on the suppliers. In the third scenario, both buyer and 

supplier enjoy a market share of above 30% on their respective markets. In this case, buyers and 

suppliers would have to align their incentives in order to reach an agreement. However, an 

agreement between them could, depending on the circumstances, lead to foreclosure or otherwise 

prejudice efficiency.  

On the face of it, the Guidelines show concern with the possibility that buyer power will be used for 

the purpose of foreclosure. What is not clear is whether all scenarios of buyer foreclosure are 

covered. Furthermore, the general downstream harm requirement in the VRG already seems to 

preclude the applicability of the assessments to the pure monopsonization scenario. In the Vertical 

Restraint Guidelines, buyer power is explicitly mentioned in the context of three types of vertical 

restraints, namely: exclusive distribution, exclusive supply, and upfront access payments. Much of 

the concern with VRs in general revolves around exclusivity, the idea being that a powerful 

                                                             
69 See M Waterson and P Dobson, Vertical Restraints and Competition Policy (OFT Research Paper No. 12, 

1996), v.  
70 The models often adopt the so called “single-stage” modeling. See RL Steiner, ‘Intrabrand Competition: 

Stepchild of Antitrust’ (1991) 36 Antitrust Bulletin. The relationship supplier-retailer is analyzed from the 

principle-agent framework, with the supplier invariably being the principal and the retailer – the agent. See M 

Waterson and P Dobson (n 70), v – 3. We can see how this way of thinking hardly applies to modern-day 

retail of food in most countries in the EU.  
71 M Waterson and P Dobson (n 70). 
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contracting party can cut competitors from (efficient, desirable) supply by means of contractual 

restraints. Exclusivity can be achieved in a variety of ways. The most obvious one is an explicit 

exclusivity clause. If a supplier accepts exclusivity, then it becomes unavailable to other purchasers 

(retailers, processors, etc.).  But an exclusivity clause is a rather drastic way of achieving this goal. It 

is costly, obvious, and perhaps difficult to enforce. Less expensive and subtler forms might be 

available. Most favored nation clauses, slotting allowances, certain requirements about investment 

in technology or certain incentives (e.g. conditional purchasing, bonuses or penalties for non-

performance) can also achieve the goal of raising the costs of a rival buyer.  

Importantly, complete exclusivity need not be the goal. Sometimes the goal of the dominant buyer is 

not to exclude every rival from the purchasing market; rather, the goal might be to exclude a specific 

(category of) rival, such as a discounter or the provider of a new, innovative service which disrupts 

the market or the business model of the dominant player. The neutralization of mavericks or the 

prevention of a disruptive innovation can secure the position of the buyer. The danger that 

powerful buyers can enter into agreements leading to this effect warrants further study into 

foreclosure strategies engaged in by buyers. At this point, however, the exclusionary potential of 

buyer power is insufficiently discussed in the Guidelines. 

4.3. GUIDANCE PAPER ON ART. 102 TFEU 

The possibility of buyer-led foreclosure is hardly recognized in the Commission’s Guidance Paper 

on Art. 102 TFEU. The possibility of a powerful company to foreclose competitors by means of 

restricting their access to inputs is mentioned only briefly in a footnote in the section on “Exclusive 

dealing”: 

“The notion of exclusive dealing also includes exclusive supply obligations or incentives with 

the same effect, whereby the dominant undertaking tries to foreclose its competitors by 

hindering them from purchasing from suppliers. The Commission considers that such input 

foreclosure is in principle liable to result in anti-competitive foreclosure if the exclusive supply 

obligation or incentive ties most of the efficient input suppliers and customers competing with 

the dominant undertaking are unable to find alternative efficient sources of input supply.”72 

Apart from this brief mention of possibility of input foreclosure, the Guidance paper hardly pays 

attention to buyer power. Neither monopsonization nor the leveraging scenario of buyer power are 

discussed. 

4.4. NEED FOR GUIDANCE 

The examples discussed in the beginning of this chapter show that buyer power is not a rare 

phenomenon and that its exercise can be harmful for competition and efficiency. In cases where 

buyer power is combined with downstream power, it is easy for authorities to apply the analysis 

                                                             
72 Guidance Paper on Art. 102 TFEU (n 4), footnote 4 accompanying para. 32 on page 12. 
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available in cases involving foreclosure. However, buyer power also presents special challenges in 

view of the existing assessments.  

Especially, buyer power problems may be imperceptible if authorities focus on downstream effects 

and if there are not sufficient complaints. The following sections will give examples of two types of 

strategies employed by powerful buyers for the purpose of excluding competitors – whether for the 

purpose of increasing their share on another market (leveraging) or for the purpose of achieving or 

maintaining control over the input market (monopsonization). These examples show the complex 

ways in which buyer power can be used. They also illustrate the challenges for plaintiffs, courts, and 

authorities in adapting the existing assessment in cases involving buyer power. 

5. MONOPSONIZATION: PREDATORY OVERBIDDING 

Although monopsony is profitable, few cases involving the monopsonization of a market by means 

of exclusion of competing purchasers are known to antitrust scholars. This, of course, does not 

mean that such schemes are not implemented with success in reality. For the purpose of this 

research, however, it means that few cases are available where the appropriate standard of 

assessment in cases involving the use of buyer power for the purpose of achieving monopsony 

power is discussed. One of the hotly contested cases on the matter is from the US – the 

Weyerhaeuser case. 73  In this case, three different courts struggled with adapting the test for 

predatory pricing by sellers to a situation involving predatory overbuying by buyers. Although US 

Courts have generally recognized that buyer power is symmetric with seller power, they are 

nonetheless confronted with practical questions related to assessment. This comes to show that 

even if we recognize that “buyer power is simply market power on the buyer side of a market”,74 as 

argued by Scheelings and Wright, this does not necessarily mean we know how to assess it in 

context.  

The Weyerhaeuser case and related litigation75 are useful as an illustration the level of complexity 

that can arise in the case of exclusionary strategies by powerful buyers and raises relevant 

questions for the legal treatment of exclusionary buyer practices in general. Furthermore, the 

discussion around Weyerhaeuser can serve the purpose of this paper: namely, to give an example of 

the conduct in question and to discuss the challenges for antitrust analysis. The goal is to use the 

example of the case and its discussion in the US antitrust literature to derive insights about 1) the 

concerns related to the exclusionary uses of buyer power and 2) the tests used to distinguish 

abusive exercise of buyer power from procompetitive buyer behavior.  

                                                             
73 The case was discussed in at least two special issues – one in the Antitrust Law Journal in 2005, in the 

Antitrust Bulletin in 2008 and a number of other contributions. 
74  R Scheelings and J Wright, “Sui Generis”?: An Antitrust Analysis of Buyer Power in the United States and 

European Union’ (2006) 39(1) Akron Law Review, 207, 207. 
75 Five cases followed after Ross Simmons started proceedings. All cases, including the Ross-Simmons case 

settled. The total amount of settlements was around 80 million.  See M Haglund, ‘Weyerhaeuser's Aftermath: 

Increased Vulnerability of Resource-Based Input Markets to Monopsony’ (2008) 53(2) Antitrust Bulletin, 411. 
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The section that follows will firstly cover the facts of the case and the Supreme Court judgment. The 

presentation of the facts is intentionally brief. The facts of the Weyerhaeuser saga were heavily 

contested in the course of litigation and in the literature, with lawyers and experts involved in the 

case continuing the legal battle in scholarly journals. The goal of this paper is not to propose what 

the right way to resolve the case would have been or to establish what the objective reality was, but 

rather to highlight facts and factors which could be relevant in this type of case. Next, this section 

will discuss the Court’s judgment in light of what is known about predatory overbuying from the 

literature. Finally, implications for the treatment of this type of conduct under EU competition law 

will be drawn. 

5.1. THE ROSS SIMMONS (WEYERHAEUSER) CASE76 

Both plaintiff Ross-Simmons and defendant Weyerhaeuser operated sawmills. In the period of 

1998-2001, the price of alder sawlogs rose while simultaneously the price for the final output of 

sawmills (finished hardwood lumber) fell.77 As a result of high input prices and low output prices, 

profitability was squeezed and plaintiff Ross-Simmons stopped operation.78 At the time, 

Weyerhaeuser’s purchases accounted for 65% of the logs for sale in the region.79Ross-Simmons 

claimed that Weyerhaeuser had “used its dominant position in the alder sawlog market to drive up 

the prices for alder sawlogs to levels that severely reduced or eliminated the profit margins of 

Weyerhaeuser’s alder sawmill competition.”80   

Plaintiff Ross-Simmons started operating a sawmill in the region in 1962.81 Defendant 

Weyerhaeuser entered the market in 1980 by means of an acquisition of a lumber company.82 The 

company expanded quickly and by the time of trial it already owned six sawmills in the region.83 In 

addition, Weyerhaeuser had invested more than 75 million dollars in its mills, adopting state of the 

art technology and as a result had realized productivity increases (more lumber recovered per 

log).84 By contrast, Ross Simmons appeared not to have invested in efficiency improvements.85 

A crucial point of the case was whether the criteria for a finding of predatory pricing established in 

the case Brooke Group would also be applicable in a case involving predatory bidding or 

                                                             
76 Weyerhaeuser Company v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 127 S.Ct. 1069 (2007). Given 

that there were a number of cases against Weyerhaeuser, the case is sometimes referred to by the name of 

Ross-Simmons. 
77 Weyerhaeuser: 127 S.CT. 1069 , 1073 
78  Ibid, 1073. 
79  Ibid, (315). 
80 Cited from the application of Ross-Simmons at Weyerhaeuser: 127 S.CT. 1069 (316). 
81 Weyerhaeuser : 127 S.CT. 1069, (315). 
82 Ibid, (315). 
83 Ibid, (315). 
84 Ibid, (315). 
85 Ibid, (316). 
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overbuying. The Brooke Group test has two prongs: firstly, the plaintiff must show that defendant’s 

prices are “below an appropriate measure of its rival’s costs” and secondly, plaintiff must show that 

the defendant had “a dangerous probability[y] of recouping its investment in below-cost prices.”86 

The importance of the first requirement (to prove below-cost pricing) is considered necessary in 

order to protect more efficient competitors from antitrust claims.87 The second criterion means to 

set a high bar for plaintiffs claiming predatory pricing to reflect the belief that predatory pricing 

schemes are rarely attempted and also to reflect the belief the cost of erroneous findings would be 

high.88 

The District Court found in favor of the plaintiff. It did not consider it necessary to apply the 

predatory pricing test established in Brooke Group nor elements thereof.89 It took the view that 

predatory overbuying could be found if it could be shown that Weyerhaeuser had “purchased more 

logs than it needed, or paid a higher price for logs than necessary, in order to prevent [Ross 

Simmons] from obtaining the logs they needed at a fair price.”90 The jury found that Ross-Simmons 

had proved the monopolization claim and granted a claim for 26 million (trebled to about 79 

million).91  

The Court of Appeals for the Ninth Circuit subsequently confirmed the judgment. It considered that 

despite the similarities between predatory selling and predatory buying, there was a material 

difference in that predatory buying did not produce benefits for consumers nor stimulate 

competition the same way as predatory selling.92 Therefore, the Court of Appeals concluded that a 

different standard of liability was needed and that Brooke Group should not be applied. Instead, the 

Ninth Circuit required proof that more inputs were purchased than necessary. The Court of Appeals 

found that the predatory bidding theory was supported by substantial evidence.93 

The Supreme Court granted certiorari in order to resolve the question of the relevance of the 

Brooke Group standard to cases involving predatory bidding and it found that Brooke Group was to 

be applied also in cases of predatory bidding.94 It reversed the judgment of the Court of Appeals for 

                                                             
86 Ibid, (318-319), citing Brooke Group. 
87 Ibid, (319). The Court in Brooke Group considered that if the defendant’s prices are above its cost they 

might simply reflect the greater efficiency. The below-cost test is thus necessary to protect “competition on 

the merits”. In the words of the Court the benchmark is necessary because “[a]s a general rule, the 

exclusionary effect of prices above a relevant measure of cost either reflects the lower cost structure of the 

alleged predator, and so represents competition on the merits, or is beyond the practical ability of a judicial 

tribunal to control.” See Weyerhaeuser : 127 S.CT. 1069 (319) referring to Brooke Group at 223. 
88 Weyerhaeuser: 127 S.CT. 1069, (319-320). 
89 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 113 S. Ct. 2578, 125 L. Ed. 2d 168 

(1993). 
90 Weyerhaeuser: 127 S.CT. 1069 (317) as quoted in App. 978a. 
91 Ibid, (317). 
92 Ibid, (317). 
93 Ibid, (317-318). 
94 Ibid, (318). 
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the Ninth Circuit and held that because monopoly power and monopsony power are mirror images 

of each other, they are to be treated under the same standard95.  

The Supreme Court concluded that predatory bidding and predatory overbuying, given their 

identical economic effects, should be subject to the same assessment.96 Only the first requirement 

was slightly modified. With respect to it, the Supreme Court held that “[a] plaintiff must prove that 

the alleged predatory bidding led to below cost pricing of the predator’s outputs.”97 The modified 

test is thus an “as efficient competitor” test. The Court’s logic was that higher buying prices must 

have resulted in increased output costs, thus making the price of the outputs insufficient to cover 

the increased costs. Thus, the Court essentially reasoned that higher input prices will necessarily 

result in higher output costs which will necessarily translate into higher consumer prices. 

The Court motivated its application of the strict Brooke Group standard as follows: “the predator’s 

bidding on the buy side must have caused the cost of the relevant output to rise above the revenues 

generated in the sale of those outputs. As with predatory pricing, the exclusionary effect of higher 

bidding that does not result in below-cost output pricing “is beyond the practical ability of a judicial 

tribunal to control without courting intolerable risks of chilling legitimate” procompetitive 

conduct.”98 With respect to the second prong, the Court held that a plaintiff is to prove “a dangerous 

probability” for the defendant to recoup the losses incurred in bidding up.99 The decision came from 

a unanimous Supreme Court.100  

5.2. COMPETING NARRATIVES IN WEYERHAEUSER 

Two different stories competed in the course of litigation. One of the stories was that Weyerhaeuser 

“was nothing more than an innocent (but large) buyer of alder saw logs, competing vigorously for 

its share of a limited supply of inputs.”101 The other story presents Weyerhaeuser as a powerful 

firm prepared to go to great lengths (including to bribe public officials)102 and exercise a variety of 

tactics (including hostile takeovers, exclusivity arrangements and exclusionary bidding) in order to 

implement its anticompetitive strategy.103 The Supreme Court seems to have understood the case 

                                                             
95 Ibid, (3321-322.).  
96 Ibid, (322), footnote 3. 
97 Ibid, (325). Note that in Brooke Group, the requirement refers to the rival’s costs. The modified version 

focuses on an as efficient competitor instead.  
98 Ibid, 1078 referring to Brooke Group. 
99 Ibid, (325-326). 
100 Ibid, (313-314) 
101 M Haglund (n 76) 425. 
102 M Haglund (n 76) discusses for instance misrepresentations made by Weyerhaeuser employees to state 

officials which eventually resulted in administrative proceedings against Weyerhaeuser. According to 

Haglund, Weyerhaeuser did use surveillance technology to stay informed of the supplies in possession by its 

competitors. 
103 Ibid. 
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along the lines of the first story. The Court also paid attention to the fact that the defendant had 

invested heavily in improving the productive efficiency of its mills (which enabled it to recover 

more lumber per log than its competitors), whereas Ross-Simmons had not. The Weyerhaeuser 

story emerging from the Court record is thus one of a large buyer adopting state-of-the-art 

technology which faces punishment by the antitrust laws because of the inability of a less-efficient, 

less-innovative competitor to keep up. In this story, the Supreme Court saves an innocent company 

from the undue punishment of treble damages prescribed by a misguided jury.104  

It is difficult to say which story is a better description of what actually happened. What is known is 

that despite the Supreme Court judgment, Weyerhaeuser did settle all five suits against it for 

roughly 80 million USD.105 Also, during the time of alleged predation thirty-one sawmills went out 

of business and four entered the market; the ones that did enter did not achieve a significant share 

of the market.106 

Despite the uncertainty as to the facts, it is possible to analyze the Court’s judgment and discuss 

some of the arguments and assumptions underlying it. The obvious reason for the Court’s choice of 

standard are considerations about error costs and administrability of the standard in the context of 

private actions. The decision is rather transparent about this; the motivation has also been picked 

up by the majority of commentators.107 The Court’s choice of test also reflects something else – a 

belief that the first story would be more often the case than the second one – so it chose for a strict 

test under which a breach of predatory bidding would be difficult to find.  

The soundness of the arguments motivating the Court’s reasoning, however, can very much be 

questioned. The first premise we should question is precisely the likelihood of the first “story” – 

                                                             
104 There seems to be mostly agreement in the literature that the liability standard adopted by the Ninth 

Circuit was vague and subjective. Essentially, the jury was instructed to consider whether Weyerhaeuser had 

paid “more than necessary” with the goal of preventing plaintiff from acquiring logs at a “fair price”. However, 

no definition of fair or how much is more than necessary was provided. Herbert Hovenkamp has claimed that 

the instruction constituted “an antitrust disaster of enormous proportions.” See H Hovenkamp, "The Law of 

Exclusionary Pricing" (2006) University of Iowa Legal Studies Research Paper No. 05-34, 1, 28. Hovenkamp 

was especially worried that it would be easy for courts and juries to confuse pro-competitive buying or 

bidding with exclusionary conduct and start condemning pro-competitive behavior such as buying to protect 

oneself from future demand shortages, etc. 
105 M Haglund (n 76). 
106 Ibid. 
107 The Court cites the following statement from Brooke Group: “[a]s a general rule, the exclusionary effect of 

prices above a relevant measure of cost either reflects the lower cost structure of the alleged predator and so 

represents competition on the merits, or is beyond the practical ability of a judicial tribunal to control.” 

Weyerhaeuser at 319 referring to Brooke Group (113 S.Ct. 2578) at 223. Further on, the Court refers again to 

the Brooke Group judgment in which it had recognized that the test was not easy to satisfy and the reason for 

choosing such a stringent standard was because the costs of errors would be too high – namely, discouraging 

price-cutting at 320.  

This is recognized in the literature. See e.g. K Hylton, ‘Weyerhaeuser, Predatory Bidding, and Error Costs’ 

(2008) 53(1) Antitrust Bulletin, 51. 
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whether in fact it is more likely that a case claiming predatory buying actually involves predatory 

buying instead of precompetitive or normal business behavior.108 Next, we should question the 

suitability of the test for the abuse at hand. Finally, we should also question the administrability of 

the test chosen by the Court and its ability to minimize error costs. In conclusion, the lessons 

learned from the analysis will be applied to the EU situation. 

5.3. PREDATORY PRICING: AN IMAGINARY THREAT OR A REAL POSSIBILITY? 

The Court’s choice for a strict liability standard such as Brooke Group is based on the same premise 

underpinning its approach to predatory pricing in general109 and which is best summed up by the 

dictum in Matsushita Electric Industrial Co. v. Zenith Radio Crop (1986). In this case, the Court 

famously stated that “predatory pricing schemes are rarely tried, and even more rarely 

successful”.110 This is clearly a positive statement - it claims that a certain reality exists. Proving the 

statement right or wrong requires empirical research. If empirical proof is difficult to furnish, 

theory can step in and offer predictions about the likelihood of the conduct. Economic research 

does not lend much support to the Court’s belief about the probability of predatory pricing. In fact, 

the premise of the Court has been put in serious doubt by the academic opinion.111 Not only below-

                                                             
108 The Supreme Court was especially concerned about the fact that paying higher prices or higher quantities 

of input could reflect normal business conduct. The Court noted the following possibilities: “Just as sellers use 

output prices to compete for purchasers, buyers use bid prices to compete for scarce inputs. There are myriad 

legitimate reasons-ranging from benign to affirmatively precompetitive – why a buyer might bid up input 

prices. A firm might bid up inputs as a result of miscalculation of its input needs or as a response to increased 

consumer demand for its outputs. A more efficient firm might bid up input prices to acquire more inputs as a 

part of a pro-competitive strategy to gain market share in the output market. A firm that has adopted an 

input-intensive production process might bid up inputs to acquire the inputs necessary for its process. Or a 

firm might bid up input prices to acquire excess inputs as a hedge against the risk of future rises in input costs 

or future input shortages.”(at 323; 1077).  In this paragraph the Court refers to SC Salop, ‘Anticompetitive 

Overbuying by Power Buyers’ (2005) 72 Antitrust Law Journal, 669, 682-683 and J Kirkwood, ‘Buyer Power 

and Exclusionary Conduct: Should Brooke Group Set the Standards for Buyer-Induced Price Discrimination 

and Predatory Bidding?’ (2005) 72 Antitrust Law Journal, 625, 655. 
109 See e.g. E Gellhorn, W Kovacic and S Calkins, Antitrust Law and Economics in a Nutshell (Thomson/West 

2004), 163-172. The authors describe the Court’s approach as “relatively permissive” of predatory pricing at 

163.  
110 As quoted in Ibid, 167. 
111 See J Baker J, ‘Predatory Pricing after Brooke Group: An Economic Perspective’ (1994) 62(3) Antitrust Law 

Journal, 585; P Bolton, J Brodley and M Riordan, ‘Predatory Pricing: Strategic Theory and Legal Policy’ (2000) 

88 Georgetown Law Journal, 2239. The authors of the latter sum-up their findings as follows: “Until recently, 

economists had no rigorous explanation of how predatory pricing might be rational business conduct. Courts 

applying a populist approach during an earlier era of expansive antitrust enforcement sometimes condemned 

conduct that was doubtlessly competitive. Following Areeda- Turner's 1975 critique of that policy, the courts 

fell back on the economics that was known-static analysis in a world of assumed perfect information. 

Accordingly, courts in the late 1970s and early 1980s adopted a short-run pricing rule that was deliberately 

under-inclusive of predation. These under-inclusive tendencies became more acute following the Supreme 
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cost predatory pricing, but also above-cost predatory pricing has been found theoretically plausible 

by economists.112 

The question that follows is: how likely is predatory bidding? The Court, reasoning by analogy with 

predatory selling, assumed that predatory bidding was an unlikely strategy – a strategy with a low 

probability of occurrence, the implication being that the chance that such a claim is meritorious is 

low. However, so far nobody has offered actual empirical evidence about the likelihood of 

predatory bidding. There is sharp disagreement among commentators as to whether the events 

that led to the litigation in Weyerhaeuser were in fact an example of such a strategy. What is curious 

about the literature discussing the judgment is that there is consensus on the fact that actual data 

about the likelihood of predatory bidding or overbuying by power buyers is difficult to come by. 

Most scholars agree that basing conclusions on this matter on the number of court cases is 

unreliable. However, where most commentators do agree is that predatory bidding is at least in 

theory a rational and plausible strategy, even though there is no empirical evidence as to the extent 

to which the practice actually occurs.  

Additionally, one might argue predatory bidding is theoretically less costly for a company than 

predatory selling, since taking a loss on purchases is less damaging than taking a loss on the final 

product as a whole when implementing a predatory strategy on the selling side. 

The most in-depth analysis of this issue is to be found in a 2008 contribution by Blair and Lopatka. 

The authors examine the question from a theoretical perspective: “is [predatory bidding] ever a 

rational anticompetitive strategy?”113 Next, they discuss the circumstances under which predatory 

bidding is rational. The first argument is that achieving monopsony is profitable. The second 

argument is that using predatory bidding as a tool for achieving monopsony is a plausible strategy.  

5.3.1. MONOPSONIZATION CAN BE AFFORDABLE 

Blair and Lopatka argue that achieving monopsony for its own sake, that is, regardless of the 

possible effects on other markets, can be very profitable. In fact, whenever a monopsonist 

withholds purchases, it does so because it has estimated that the benefits from the cost savings on 

                                                                                                                                                                                                    
Court's Brooke Group decision, which, as applied by the lower courts, has become virtually a per se rule of 

nonliability.” At 2328. Cf. F Easterbrook, ‘Predatory Strategies and Counterstrategies’ (1981) 48(2) The 

University of Chicago law review, 263. Easterbrook argued for per se legality of predatory pricing: “The central 

problem with any rule against predation-if the phenomenon exists-is the great difficulty of telling predation 

and competition apart.” (at 333), emphasis added.  
112 J Kirkwood, ‘Controlling Above-Cost Predation: An Alternative to Weyerhaeuser and Brooke Group’ (2008) 

53(2) Antitrust Bulletin, 369. Kirkwood discusses the literature at 381-386. See also the following J Baker, 

‘Predatory Pricing after Brooke Group: An Economic Perspective’ (1994) 62(3) Antitrust Law Journal, 585; JP 

Guiltinan and GT Gundlach, ‘Aggressive and Predatory Pricing: A Framework for Analysis’ (1996) 60(3) 

Journal of Marketing, 87; A Edlin, ‘Stopping Above-Cost Predatory Pricing’ (2002) 111(4) The Yale Law 

Journal, 941. 
113 R Blair and J Lopatka, ‘Predatory Buying and the Antitrust Laws’ (2008) 2 Utah Law Review, 415, 42. 
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input outweigh the benefits from the sale of extra output. Cost saving thus can be, depending on the 

circumstances, even more lucrative than increasing downstream market share.  

As explained in Chapter 4, the following factors are key to estimating monopsony power: the 

elasticity of supply, the elasticity of the demand of fringe buyers and the market share of the 

buyer.114 The more elastic the supply, the less able the buyer to impose a price decrease; the more 

elastic the fringe demand, the better able the residual buyers at constraining the dominant buyer.115 

The authors find that in theory a dominant buyer has the incentive to exclude rival fringe 

purchasers. In order to assess whether investing in the monopsonization of the market is worth it, 

the firm has to compare the costs of exclusion with the net present value of the benefits from 

exclusion.116 We should note that depending on the firm’s downstream position, the benefits from 

the exclusion might accrue on any of the two markets, just as the costs might be incurred on any of 

the two markets. 

5.3.2. PREDATORY OVERBIDDING IS A PLAUSIBLE STRATEGY 

With respect to predatory overbidding as a strategy, Blair and Lopatka find that raising the price is 

a plausible strategy in order to achieve the exclusion – for instance, the dominant buyer could 

engage in a version of limit pricing, thus keeping the price of inputs too high for its rivals, while not 

necessarily for itself.117 In this case if the rival buyers actually compete downstream. 

Blair and Lopatka explore three scenarios in which predatory overbidding is plausible: 1) a  

monopsonist acting to prevent entry (an aggressive monopsonist scenario); 2) a monemporist 

(monopsonist with monopoly power downstream) and 3)a powerful seller attempting 

monopsonization. The authors show that depending on the characteristics of fringe demand, the 

buyer’s owns demand and the supply function, a predatory strategy may be profitable.118 In all 

three cases, a test based on a requirement for consumer harm or, broadly speaking, downstream 

effects, is unreliable. 

In the first scenario, the input market is already monopsonized with input quantities purchased 

below the optimum and prices kept low. In this case, predatory buying is used in order to protect 

                                                             
114 The point is reiterated by Blair and Lopatka in ibid, 429. The authors define buyer power as a less-

powerful version of monopsony power: namely, a dominant buyer is considered to be able to “influence the 

supply price through its purchase decisions and thereby wield some monopsony power, though not to the 

extent that a pure monopsonist can.[…] The implication is that the pricing behavior of a dominant buyer 

results in welfare losses analogous to those associated with a pure monopsony.” Ibid, 427. 
115 Ibid, 429. 
116 Ibid, 431. We should note that in most scenarios, the benefits from exclusion will materialize only after the 

strategy, so they would need to be brought back to present value for the purpose of cost-benefit analysis. 
117 Ibid, 433.  
118 Ibid, 435. The authors stress that the “precise outcome depends upon the relative positions of S, Df, and 

Ddf.” (where S is the supply curve, Df – the aggregate demand of fringe buyers and Ddf – the demand of the 

dominant firm). 
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the monopsony power of the purchaser from entrants. The low prices achieved by the monopsonist 

attract rival buyers to the market. In this situation, the monopsonist could either accommodate the 

entrants and maximize its profits subject to their presence or simply increase the price it pays to 

suppliers. At the higher price the rivals exit and the buyer restores its monopsony position. When 

the position of monopsony is restored, the buyer goes back to exercising its monopsony power. 

Whether the buyer will actually engage in predatory bidding as a strategy would depend on the cost 

of the strategy and the expected gain (the value of the monopsony position). Depending on the 

particular circumstances, this trade-off might push the buyer to engage in predation or not.119 

The predatory strategy in this scenario is actually the competitive outcome – namely, the entry 

forces the buyer to behave competitively (for the duration of the predation). However, such a 

situation would not be captured by the modified Brooke Group test – since the buyer will not make 

any losses – it will simply turn a lower profit than usual. This example reveals a major flaw of the 

modified Brooke Group test – namely, that the test fails to perform in a situation in which prices are 

already distorted because of the monopsony position and the purchaser normally buys less than it 

needs. In this situation, the buyer does not actually overpay – it simply restores purchases to the 

efficient level. There, of course, could be a situation in which the only way for the buyer to exclude 

rivals from the market would be to offer a supra-competitive price and purchase more than the 

efficient level. This argument will be pursued further on the following pages where the test itself is 

assessed for accuracy.120  

The monempory scenario is one in which a dominant buyer also holds a dominant position on the 

downstream market. In this case, predatory buying can even be more interesting for the dominant 

firm because with one strategy it can eliminate rivalry both in the market for buying inputs and on 

the market for selling outputs and thus increase both the monopoly and the monopsony profits.121 

In this case, the losses for society are “compounded.122 Given the greater expected profits, a larger 

investment in predation becomes possible.123  Furthermore, actual exit downstream is not 

necessary – a high input price which causes rivals to increase the prices they charge downstream 

allows the dominant company to benefit from the higher downstream prices.124 A company in this 

position thus can find the strategy profitable. We argue that in this scenario, the harm will be 

registered by a test such as the modified Brooke Group test. However, given the emphasis on 

downstream effects, the full extent of the harm may or may not be captured by the test. This would 

                                                             
119 Ibid, 433-444. 
120 See ibid, 435. The argument to be made is that although paying supracompetitive prices would require 

some sacrifice of profits for the buyer, but as Blair and Lopatka note it would not necessarily result in actual 

losses on the downstream market and, especially, it would not necessarily show up as losses on the books. 
121 Ibid, 435-439. 
122 Ibid, 439. 
123 Ibid, 439. 
124 Ibid, 441. Blair and Lopatka note: “[…] paying high prices during a predatory campaign to drive 

competitors from the market may reduce welfare, even if the coampaign fails, if the high price exceeds the 

competitive price.” 
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depend on the extent to which downstream prices actually capture the quantity or quality 

deterioration produced by the exercise of monopsony power. 

The third scenario is one in which a firm with downstream dominance attempts to exclude rival 

purchasers which are not competitors downstream. In this case, the goal is monopsonization in and 

of itself. In this case, the predatory strategy will mean restoring efficiency downstream for the time 

being. Thus, the effect of the strategy could be such that increasing input purchases and converting 

those into additional output units would reduce the welfare loss from market power 

downstream.125 However, the negative effect upstream and downstream can manifest itself after 

the upstream market is monopsonized and the firm goes back to restricting output downstream, 

and, of course, restricting purchases upstream. Efficiency can also be harmed at the time of 

predation if input prices rise beyond the competitive level, and consequently output increases 

beyond what is socially optimal.126 We argue that this outcome will also not be captured by the 

modified Brooke Group test, because there will not be any below cost sales downstream. 

The scenarios discussed above are meant as examples under which in theory predatory buying 

could be profitable. This does not mean there might not be other situations in which predatory 

buying could not be practiced. Importantly, all three scenarios discussed above assume that the 

company has some buyer power to begin with (in the first scenario the company is already in 

possession of monopsony power and uses predatory buying in order to fight off entrants). 

On the other hand, the fact that the industry has characteristics which fit the scenario does not 

mean the company will necessarily find it rational to use this strategy. As shown, the elasticity of 

the supply curve and the elasticity of the fringe demand curve determine whether monopsony 

power can be exercised. Very elastic supply means lower monopsony power; elastic fringe demand 

is also a powerful constraint. Low barriers to entry in the purchasing market or rapid developments 

in technology would make predation an unprofitable strategy when the monopsony position is 

likely to be eroded by changes in production methods and elasticity of supply or new uses for the 

suppliers’ products.127 Changes (and expectations about changes) in the demand for the 

monopsonist’s downstream products might also influence the decision to invest in acquiring 

monopsony power. As Blair and Lopatka (2008) stress, the payoffs for the predator could come 

from the input market, from the output market, or from both markets.128 To what extent this is 

profitable, and thus – likely – is highly contingent on the particular situation in each of these 

markets. Thus, even for markets which fit the models described, no automatic answer can be given 

as to how likely or unlikely it would be for predatory buying to take place.   

                                                             
125 Ibid, 441. 
126 Ibid, 441. 
127 Ibid, 450-451. 
128 Ibid, 447-448. 
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The goal of this section was to examine the claim that predatory overbidding is an implausible 

strategy that will rarely be attempted. The argument is best summed up by the following quote 

from Blair and Lopatka (2008):  

“In sum, these observations suggest that the likelihood of predatory buying in theory depends 

on the predator’s strategy. Some strategies are more plausible than others. The only firm 

conclusion is that predatory buying cannot be dismissed as theoretically irrational conduct. 

There is no empirical evidence that predatory buying is common; one can infer from the 

paucity of predatory buying cases that the practice is uncommon, but litigated cases are not a 

perfect indicator of prevalence in the economy.”129 

5.4. BROOKE GROUP: A SUITABLE TEST FOR PREDATORY OVERBIDDING? 

The goal for this section is to consider whether the test offered by the Supreme Court for predatory 

overbidding is suitable given what we know about the plausibility of predatory overbidding. 

Another reason to doubt the sensibility of the Court’ choice for the Brooke Group test is related to 

the suitability or appropriateness of the test given the nature of the practice.  

Let us assume for a moment that we had the data on the probability of monopsony overbidding and 

this data would allow us to conclude that the probability of predatory overbidding to occur or to be 

litigated is low. Implicitly, we might also conclude that the chance that a litigated case is without 

merit (e.g. that it concerns precompetitive buying behavior) is high. If one of the goals of antitrust 

enforcement is to keep enforcement costs low, then onr would conclude that for the purpose of 

preserving the efficiency of enforcement a strict test for liability should be adopted. But even if it is 

agreed that the test for predatory bidding should remain strict, then one still might wonder: is the 

modified Brooke Group the best strict test that could be used or is there a better test that is also 

very strict?130 The major advantage of the application of the Brooke Group test to predatory buying 

conduct by buyers is essentially that it is difficult to satisfy. The test has a high probability of false 

negatives because its choice of measurements would be reliable only in very specific circumstances 

and not in most circumstances in which predatory bidding might be rational.  

What does the modified test in Brooke Group actually measure? As explained, under the first prong 

of the test, the plaintiff would have to prove that it sells output made with the input at a price which 

does not cover its costs. Thus, the first prong is an as-efficient-competitor test.  The Court did not 

specify what kind of cost measure would be used – e.g. average variable cost, total cost or marginal 

cost.131 The second prong requires proof that recoupment is likely. The main limitation of the test is 

                                                             
129 Ibid, 451. 
130 Kirkwood asks the same question. He suggests the “no economic sense” test as an alternative. See J 

Kirkwood (n 112), 369. 
131 See also R Blair and J Lopatka (n 113), 461—463. The authors discuss the difficulty with respective cost 

standards.  
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that it rests on the assumption that a company engaged in predatory bidding or overbuying is 

necessarily incurring losses and that these losses are passed on.  

5.4.1. SUITABILITY 

In some situations, the test might work, but even then reliance on downstream price effects is not 

optimal. For instance, when the company’s costs rise as a result of the overbidding but downstream 

prices remain constant, the test might work. Another relevant factor is the nature of the 

downstream demand curve. If downstream demand is inelastic, then an increase in downstream 

quantity might mean a much lower downstream price, and therefore the test would work.132 

However, we should note that when the input quantity is variable, the company may avoid the 

downstream price decrease by destroying the extra input purchased. This will mitigate its losses 

downstream. 

At the same time, there are a few possible anticompetitive scenarios (some of those have already 

been discussed above), in which the upstream predation will fail to result in below-cost output 

prices and will thus escape the Weyerhaeuser test. As already noted above, the test will most likely 

fail to capture harm in the case of a monopsonist or a downstream monopolist attempting upstream 

monopsonization, or a monemporist. As explained above, the monopsonist will restore its 

purchases to the optimal level. In this case, no below cost sales downstream will take place, though 

the monopsony profits will be sacrificed. In the second and third scenario, the fact that the company 

is in control of the downstream price is key. In this case, the losses incurred upstream need not be 

visible downstream. The company may choose to use the additional inputs to increase its 

downstream output to the competitive level. In this case it will sell above cost, although not at the 

maximum profit. However, given its downstream power, the company may choose to limit 

downstream output and destroying the extra input purchased.  

Furthermore, uniformly high prices are not necessary for the success of the strategy. When the 

bidding is constrained to only a portion of the inputs available for purchase,133 the below-cost 

output test will likely fail to capture this effect. In fact, if the dominant buyer is able to price-

discriminate among suppliers, it might be able orchestrate the raising of its rival’s costs without 

over-spending on all inputs.134  

                                                             
132 We should distinguish the predatory bidding from predatory overbuying here. When the company 

overpays for a fixed input quantity, the company cannot increase its output downstream – it can only charge 

more for the same amount. Depending on the downstream market power of the company and the nature of 

the demand curve downstream, this could also result in a situation in which the company incurs losses. Thus, 

indeed, predatory buying can lead to below-cost selling downstream. 
133 We might consider that the exclusive supply contracts do not come for free, but we cannot assume that it 

would be as high as the price in the open market.  
134 The fact that the dominant buyer will have to pay more for all the additional inputs purchased (and being 

dominant it is already purchasing a lot more than the fringe) is considered one of the reasons why predatory 

buying is an unlikely strategy. See Blair and Lopatka, 'Predatory Buying and the Antitrust Laws' 448-449. At 
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In Weyerhaeuser, the predatory bidding arguments did not relate to all the logs produced. In fact, 

one of the claims was that predatory bidding was part of a sophisticated multi-tactic strategy 

implemented by Weyerhaeuser. It involved partial vertical integration, (hostile) takeovers of 

competing mills, exclusive supply agreements and overbidding and overbuying practices.135 

Additional tactics allegedly included surveillance of competing mills’ inventories (in order to find 

out what their log needs might be) and developing a quality grading system for logs which would 

decrease price transparency in the market.136 By means of the non-price practices, Weyerhaeuser 

allegedly shrank the contestable portion of the purchasing market and thus was able constrain the 

overbidding to a small portion of the purchases. According to Haglund, who was counsel for the 

plaintiff: 

“Weyerhaeuser generally paid less to these industrial sellers than it paid in that smallest 

segment of the market where Weyerhaeuser competed for and/or manipulated prices to higher 

levels.”137   

The fact that the overbuying/overbidding might be constrained to a small portion of the input 

market (e.g. a small contestable share of the input market) could be relevant when the dominant 

company is partially vertically integrated. In this case, its output costs will probably not rise as 

much as the rivals’ costs because the company can rely on its “captive” production.138 A complex 

scheme can ensure that losses made on the purchasing of some inputs will be mitigated. If the 

company is simultaneous able to depress the prices paid to some of the suppliers,139 losses incurred 

on some purchases can even be offset by savings on others. 

Finally, additional factors can play in the company’s favor when a test like Weyerhaeuser is 

required. Such would be, for instance, the relation of the input cost to the final price of the product. 

Monopsonizing an input can still be profitable for companies even if it does not form a large portion 

of the final costs of the product – this was evident in the Todd v Exxon case.140 In this case, petro-

chemical companies found it worthwhile to set up an information exchange scheme allowing them 

to depress the compensation paid to employees. However, few would argue that the cost savings 

achieved this way will be reflected in the price of the final product. Importantly, most would agree 

that the restriction should be prohibited under the antitrust laws.  

Additionally, one might ask: which final products? The input – the labor of the employees – would 

be split across a number of final products and services. This brings us to a second important point. 

                                                                                                                                                                                                    
the same time, price discrimination might be possible in input markets, especially given the use of a quality 

grading system which is open to manipulation or where the suppliers are sufficiently spread out so they 

cannot compare offers.  
135 See M Haglund (n 76), 415 and also at 422-433. 
136 Ibid, 426-427. 
137 Ibid, 425. 
138 See Salop, 'Anticompetitive Overbuying by Power Buyers', 680.  
139 This will be discussed in the British Airways scenario below. 
140 See Chapter 4 of this manuscript. 
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It might not be feasible to split the costs of an input over a portfolio of products downstream. In this 

case, the upstream effect cannot be captured by a test focused on below-cost pricing downstream.  

It is not the purpose of this chapter to pass judgment on the facts of the case – these have been 

heavily contested during the course of the legal proceedings and also in the literature. The point of 

this section is to show that while the facts may be contested, the strategy is plausible. Thus, 

regardless of the facts, the allegations are worth considering because they could form part of a 

plausible multi-prong strategy by a company aiming to monopsonize an input market. Importantly, 

such a strategy, if successfully executed by a powerful buyer, seems likely to escape the test laid 

down in Weyerhaeuser.  

5.4.2. ADMINISTRABILITY AND CALCULATING PRICE-COST SPREADS 

There is much debate as to the desirability of using cost-based tests for pricing conduct in 

general.141 Some of the same objections are applicable in the present discussion of the use of price-

cost measures to detect overbuying/overbidding cases. The issues relate to choosing appropriate 

benchmark, the issue of detecting a negative price and the practical problem of calculating costs. 

Simply put, while it may make a lot of theoretical sense to look for below cost pricing, price-cost 

spreads are difficult to calculate and assess in practice.  

Choosing an appropriate benchmark is key. In the case of predatory bidding/overbuying, the test 

might fail to perform depending on the cost measure chosen. As noted above, the Court gave no 

instruction as to which measure of cost should be chosen. For instance, the company might choose 

to store or destroy some of the output. If marginal cost is chosen as a benchmark, below-cost 

pricing would not be found. Blair and Lopatka (2008) note that the price/cost test might fail to 

perform where the defendant “uses less than all of the input purchased to produce output in the 

ordinary course of production.”142 The question which arises in this situation is whether the cost of 

the unused (e.g. stored or destroyed) input should be counted in the cost of the final product.  

As argued above, another problem of a below-cost selling requirement has to do with isolating and 

attributing the losses by examining the price of the final product. Blair and Lopatka, for instance, 

argue that “even a significant percentage reduction in the output of a single firm in a competitive 

market will represent a tiny percentage reduction in aggregate output, the price increase may be 

minuscule, perhaps even undetectable as a practical matter.”143 This would also be the case when 

the input subject to predation makes up a small percentage of the final output cost, paying even 

double the market price for an input might not result in below-cost pricing downstream.144 

Hovenkamp (2006) notes that in this situation a price/cost test becomes more difficult to justify on 

                                                             
141 This issue is addressed in Chapter 6 on exploitative abuse of buyer power. 
142 R Blair and J Lopatka (n 113), 417. 
143 Ibid, 426. 
144 Hovenkamp (n 104), 29. 
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grounds of administrability.”145 Along the same lines, Haglund (2008) argues that the final output 

price depends on various other input costs such as labor, marketing and overhead and that these 

costs “cannot feasibly or reliably be allocated among the various component input parts”.146 The 

difficulty is also evident when the input is spread over various downstream outputs of different 

quality, and respectively, price.147   

Finally, as a practical matter, costs might be difficult to calculate because companies do not keep 

track of marginal costs but rather follow accounting principles when storing information. These 

practical difficulties of calculation mean the process is also open to manipulation given that the 

defendant has control of the data. But even discarding such more cynical considerations, given what 

we know above – namely that the input cost increases may have a small impact on the final price – 

robust evidence might be difficult to put forth. We may thus conclude that even if a company 

charges below cost prices as a result of predatory overbidding or overbuying, it is very difficult as a 

practical matter to detect a price below cost. 

5.4.3. CONSUMER WELFARE CONSIDERATIONS 

The test adopted by the Court reflects a bias toward consumer welfare.148 Essentially, it uses 

consumer harm as a proxy for harm to competition or harm to efficiency. But in fact, if the goal of 

the exclusionary conduct was established to be monopsonization and not downstream 

monopolization (and this was the case in Weyerhaeuser),149 then it makes no sense to try to 

measure upstream effects by looking for their manifestation downstream. As noted by Blair and 

Lopatka (2008), the test adopted by the Court requires a comparison between the price and cost of 

a good other than the one which is allegedly bought at a predatory price.150 The question is: why 

should the Court choose an indirect way of testing harm? 

The Court’s choice as well as its non-conclusive statements about the impact of predatory bidding 

on suppliers have produced some confusion in the literature. Many wonder why the Court did not 

make a reference to earlier case law condemning monopsonization. There are judgments in US 

                                                             
145 Ibid, 29. 
146 M Haglund (n 76), 451. 
147 Ibid, 450. Haglund points out that not all mills produce the same type of downstream products. Sawlogs go 

into the production of chips, pallet lumber and kiln-dried lumber. He notes that “accurate cost allocations and 

revenue projections in this complicated input/output environment are extremely difficult.” 
148 However, see Werden, who argues that the decision should not be seen as necessarily dismissive of the 

welfare of upstream suppliers or as necessarily endorsing consumer welfare. Werden argues that the 

Supreme Court simply answered the narrow question put before it – namely, the applicability of the Brooke 

Group test. See G Werden, 'Monopsony and the Sherman Act: Consumer Welfare in a New Light' (2007) 74(3) 

Antitrust Law Journal, 707. 
149 Weyerhaeuser was selling in competitive downstream market with global players. It would not have been 

able to monopolize this market.  
150 R Blair and J Lopatka (n 113), 416. 
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antitrust case law involving buyer cartels151 or collusive bidding152 which condemn practices 

aiming to monopsonize a market. Blair and Lopatka find “the Court’s failure to embrace explicitly 

the symmetry inherent in Mandeville Island Farms […] puzzling” and draw the conclusion that even 

if “the welfare of input supplier counts, but the welfare of consumers counts more”.153  

Werden disputes the Weyerhaeuser decision as follows: 

“First, if the geographic scope of the relevant input market is far narrower than that of the 

output market, a firm may be the only buyer in a narrow input market but face competition 

from many sellers in the broad output market. High transportation costs may produce many 

very localized markets for alder sawlogs within Oregon and Washington. Second, if several 

different technologies, using different inputs, produce a common output, a firm may be the only 

user of its key input yet face competition from many sellers of the same output. The jury found 

that alder lumber did not trade in a distinct relevant market, so the relevant output market 

presumably included other hardwoods from distant parts of the country. Weyerhaeuser 

accounted for a tiny share of all domestic hardwood lumber production, so it could have 

obtained a monopsony in local alder sawlog markets yet lacked even slight market power in 

the relevant lumber market. 

 

The Weyerhaeuser case, thus, presents the scenario of a firm that successfully engages in 

exclusionary conduct, obtains a monopsony, and yet does not have any potential to injure the 

end users of its products. Rather, the conduct has the immediate effect of injuring competitors, 

and the longer-term effect of injuring input sellers.”154 

Despite the fact that monopsony and monopoly were found to be symmetric and predatory bidding 

and predatory buying analogous, the Court chose for an indirect test focused on consumer prices. 

As Blair and Lopatka note, “a desire to achieve symmetry in legal treatment of symmetrical 

economic behavior has little to commend it unless the law’s approach to the original practice is 

appropriate.”155 As discussed, there are many who dispute the suitability of Brooke Group for seller 

side predation. The argument made here was that the test is not suitable for predation by buyers.  

5.5. WEYERHAEUSER : WHAT IMPLICATIONS FOR EU ANTITRUST 

ENFORCEMENT? 

The argument so far has been that the test selected by the Supreme Court in the Weyerhaeuser case 

is inappropriate for the issue at hand – attempt to monopsonize a market. Rejecting the test, 

                                                             
151 Mandeville Island Farms v. American Crystal Sugar 334 U.S. 219 (1948) 
152 Reid Brothers Logging Company v. Ketchikan Pulp Company and Alaska Lumber and Pulp Company, 699 F.2d 

1292 (9th Cir. 1983) 
153 R Blair and J Lopatka (n 113), 446. 
154 Ibid. 
155 Ibid, 416. 
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however, creates another problem – the need to select a test for upstream exclusionary conduct by 

buyers. What approach would have been more appropriate in Weyerhaeuser was much debated in 

the US antitrust literature.156  

The problem of selecting a test for unilateral exclusionary conduct affects seller-side exclusionary 

conduct as much as buyer-side exclusionary conduct. In the EU, there is much debate in the 

antitrust literature as to what the appropriate tests to be used to test for exclusionary conduct 

should be. A number of tests have been proposed, each with their own limitations.157 Some suggest 

that a number of tests should be performed in order to strengthen the robustness of the result.158 

The Commission’s Guidance Paper, for instance, gives priority to the as-efficient-competitor test. 

However, the Court has held that the as-efficient-competitor test is one tool, among many, that can 

be used in testing foreclosure.159  

The identification of the appropriate test for exclusionary conduct in the case of buyer power is 

beyond the reach of this dissertation. The goal of this chapter was to show the pitfalls of applying 

the same conditions to conduct aimed at foreclosure upstream as to conduct aimed at foreclosure 

downstream. In particular, requiring downstream harm expressed in consumer prices when the 

harm is likely to occur upstream misses the point. It is akin to trying to fit the left shoe on the right 

foot.  

Such a small finding can nonetheless have important implications. It is impossible not to notice the 

implications of the debate in Weyerhaeuser not only for future monopsonization cases, but also for 

the EU merger control guidelines. As argued above, the test previewed in the Horizontal Merger 

Guidelines and the Non-Horizontal Merger Guidelines stresses consumer harm.160 In the latter 

guidelines, the possibility of input foreclosure is only considered harmful to the extent that prices 

downstream are likely to rise. Similarly, in the case of the Guidelines on Vertical Restraints, the 

consumer harm requirement is also entrenched even for situations that suggest upstream 

foreclosure, not a leveraging scenario. Even if, as it was suggested, the Commission may stray from 

this prescription in some cases, the persistence of the consumer harm requirement in the 

guidelines matters. The guidelines send signals and create expectations within the business 

community and for other enforcers. 

 

                                                             
156 See e.g. SC Salop, ‘Anticompetitive Overbuying by Power Buyers’ (2005) 72 Antitrust Law Journal, 669; KN 

Hylton (n 107); JB Kirkwood (n 108) and JB Kirkwood (n 112). 
157 See A Jones and B Sufrin, EU Competition Law: Texts, Cases, and Materials (OUP 2011), 370-372. Jones and 

Sufrin identify the following: 1) “as-efficient-competitor” test; 2) “profit sacrifice test”; 3) “no economic sense” 

test; 4) consumer welfare balancing test and 5) own efficiency test.  
158 K Fjell and L Sorgard, ‘How to Test for Abuse of Dominance’ (2006) 2 European Competition Journal, 69, 

82-83. 
159 Case C-23/14 Post Danmark A/S v Konkurrencerådet (Post Danmark II) [2015] ECLI:EU:C:2015:651. 
160 See Guidelines on the assessment of non-horizontal mergers OJ C 265/6 (18.10.2008), [29]. 
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6. LEVERAGING: SUPPLIER INCENTIVES 

A powerful buyer can also influence or distort its suppliers’ incentives in order to enhance its 

monopsony power or in order to boost is position on a downstream or related market. Whereas 

Weyerhaeuser concerned an attempt to monopsonize a given market, British Airways is an example 

of the use of power as a purchaser in order to foreclose or dampen competition on a downstream 

market.  

The British Airways case illustrates the difficulties of incorporating the knowledge on buyer power 

in a leveraging case. Additionally, just as Weyerhaeuser, it raises questions about the appropriate 

legal test for such situations. Even though the saying goes that buyer power and seller power are 

symmetric, once again it is nonetheless not immediately obvious how, if at all, the legal assessments 

should be adapted in those cases.  

British Airways has been widely criticized by proponents of the more economic approach. Critics 

point out that the decision overlooked the need for consumer harm and effectively amounted to a 

protection of competitors.161 It is argued here that British Airways should be read in light of the 

literature on buyer power. Analysis in light of this knowledge leads to the surprising conclusion 

that a consumer welfare requirement may also be inappropriate in cases of leveraging of buyer 

power to exclude competitor downstream.  

6.1. REBATES: BUSINESS LOGIC AND COMPETITION CONCERNS 

The dangers of rebates offered by powerful suppliers are well known in the antitrust literature. In 

these cases, a dominant supplier has a lot of (bargaining) power over its distributors. This power 

imbalance could be because the distributors lack market power of their own (e.g. are operating in a 

perfectly competitive distributor market) or because the product is a must-have product essential 

for the functioning of the distributor in question. The powerful supplier alters the incentives of its 

distributors by means of offering them rebates or bundled discounts in order to push them to sell 

more of its own products rather than the products of a competitor. 

                                                             
161 See e.g. J Kallaugher and B Sher, “Rebates Revisited: Anti-Competitive Effects and Exclusionary Abuse 

Under Article 82” (2004) (5) European Competition Law Review, 263, 281. The authors argue: “In 

Virgin/British Airways, the Commission ruled that the British Airways remuneration system for travel agents 

in the United Kingdom constituted an unlawful target rebate system, and the CFI upheld this decision. We 

may assume for the sake of argument that the BA system did have some loyalty enhancing effects. We may 

assume, again for the sake of argument, that without that system BA would have sold fewer tickets and its 

biggest UK-based rivals--British Midland and Virgin Atlantic--would have sold more tickets. The real issue, 

however, is whether it was ever likely that the impact of the system would affect the ability of BMI, Virgin, or 

other airlines to act as a competitive constraint on BA in the airline markets where they compete and thus 

lead to higher prices and a loss in consumer welfare. Intuitively we consider it doubtful whether the BA 

programme could have that effect. But the Commission never asked the question.” 



Chapter VII 

364 
 

Evidently, not all rebate schemes are meant to restrict competition.162 For instance, there is no 

question in the literature or in the case law that discounts on the basis of volume are pro-

competitive. Another benign use of rebate schemes is when they are put in place to avoid the 

difficulties of ensuring performance under contract law. Rebates could be used to solve principal-

agent and monitoring problems in contracting. For example, a seller might wish to encourage 

effective marketing of its products at the distributor level. It could choose to pay a lump sum for the 

marketing but then it would need to monitor and have an enforcement mechanism in order to 

verify that the money was properly spent. In this case, a rebate scheme is a natural way to 

incentivize the dealer to put in the necessary effort to achieve the goal. Once the goal is achieved, a 

discount is earned.163 A different example is the use of rebates in industries in which demand 

fluctuates with certain unpredictability. A seller might wish to reward performance but agreeing on 

reward for volume sold might not be desirable for the buyer in the case demand suddenly drops. 

Thus, an assurance to source most of the dealer’s requirements or a certain share of the dealer’s 

requirements might allow the flexibility needed by the dealer and prevent cheating.164  

However, rebates or “compensation for performance” imposed by a dominant company may 

produce serious anticompetitive effects. As has been pointed out by the literature, the words 

“discount” and “rebate” in this context may very well be misleading.165 In fact, a seller with market 

power may artificially inflate the price of a product and then offer a rebate. In this case, the price 

minus the rebate is the normal price and the price without a rebate is a “penalty” price. Similarly, in 

the case of a bundled discount, the firm may well inflate the individual price of one of the products 

in the bundle in order to make the bundle more attractive.166 By deciding to participate in a rebate 

scheme and to fulfill the requirements to qualify for a rebate, the distributor might thus very well 

be avoiding a penalty rather than enjoying superior profits.167 Such a penalty would put the 

distributor at a disadvantage vis-à-vis its own competitors by increasing its costs or shrinking its 

revenues. Lowering one’s price in order to compete for customers is often thought of as the essence 

of what competition is about, but in the case of a dominant firm, “penalizing” might be a better 

description of the dominant company’s behavior.  

The use of rebates or bundled discounts by a dominant company can thus produce adverse effects 

on competition and welfare. A very obvious such effect is foreclosure of competitors. The use of 

rebates might also discourage genuine discounting in the case in which a discount for “free” buyers 

                                                             
162 The rest of this paragraph is based on E Elhauge and D Geradin, Global Antitrust Law and Economics (2nd 

edn, Thomson Reuters/Foundation Press 2011). 
163 Ibid, 639-640. 
164 Ibid, 639. 
165 Ibid, 629. 
166 Ibid, 635-636. 
167 Ibid, 629-636. 
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would imply a reduction in the price (or conversely, an increase in the rebate) for those who are 

participating in the rebate scheme.168 This would lead to higher prices. 

6.2. TWO VIEWS ON REBATES: PREDATORY OR EXCLUSIVITY-INDUCING 

There are essentially two ways of approaching rebate schemes in the antitrust literature. The first 

approach views rebates as a form of predatory pricing – the dominant company has deeper pockets 

or better (access to) financing. This would be the case when the rebate represents an actual bonus 

or discount and thus represents a sacrifice on the part of the dominant company. The challenge for 

competitors is to be able to achieve to offer similar advantages to their customers. 

The second way of viewing rebates is in terms of penalties. This would be the case if the discount is 

not genuine, i.e. because the price was artificially inflated to begin with. In this case, then there is no 

sacrifice on the part of the dominant company since it never meant to offer the product at the 

inflated price. Dealers who do not meet the rebate conditions pay the penalty price. Thus, the 

second approach views rebates along the lines of an exclusivity clause. As noted above, discounts 

may be a more effective way to ensure the desired performance than explicit exclusivity clauses. 

Whereas a contractual clause would require monitoring and ensuring compliance, a rebate scheme 

offers an incentive which the distributor has to earn. Indeed, even if the dominant company could 

find out that a distributor has breached the exclusivity clause and should suffer contractual 

penalties, it would take time and money to win the case before court169  and there might be limit to 

the damages that the court will impose.170 By contrast, with an incentive scheme in place the 

burden of proof that the requirements for obtaining the rebate have been met are on the 

distributor.  

Rebate schemes might achieve more foreclosure than explicit exclusivity. Even though they might 

fail to achieve 100% exclusivity with each buyer, they might bind more buyers than an explicit 

exclusivity clause which fewer buyers might be willing to agree to.171 Finally, an exclusivity clause 

might be easier for antitrust agencies to observe and in the case of many parallel exclusivity 

clauses, might be a more difficult strategy for a dominant company to justify. Rebates cases, on the 

other hand, would require more detailed analysis on the part of the authority or a plaintiff before 

the prima facie case for exclusionary conduct can be made.  

For the same reasons for which a dominant supplier might attempt to use rebates in order to tie its 

distributors and thus foreclose rivals, a dominant buyer might use incentives (bonuses) in order to 
                                                             
168 Ibid, 634-635. 
169 Ibid, 640. 
170 Ibid, 631, especially footnote 110. 
171 The example given by Geradin and Elhauge is that a rebate scheme which results in buyers satisfying 90% 

of their needs from the dominant firm and an exclusivity clause. In the case of the rebate scheme, the buyers 

who are bound represent 80% of the total purchases in an industry whereas in the case of the exclusivity 

clause the buyers account for 70% of the total purchases. In the case of the rebates scheme thus 72% of the 

market is foreclosed and in the case of the exclusivity clause – 70%.  See ibid, 631. 
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raise the costs of rivals in accessing the input. Similarly, bonuses offered by buyers could represent 

a genuine advantage or a penalty in disguise. They might be offered to enable the buyer 1) to 

monopsonize the input market or 2) to leverage its position on a downstream market. Furthermore, 

just as in the case of rebates imposed by powerful suppliers, a bonus may be exclusionary or both 

exploitative and exclusionary in nature. 

The British Airways case is an example of the use of bonuses by a powerful buyer in order to 

foreclose downstream rivals. The story underlying the Commission’s case against the airline 

company was that British Airways used its power over travel agents to steer them to sell more of its 

own tickets at the expense of rival tickets. The decision was criticized for being formalistic and not 

proving consumer harm. In the decision, the Commission argued that BA had buyer power; 

however, did not refer to economic learning on monopsony. With respect to the consumer welfare 

requirement, the Commission did not discuss whether proof of consumer harm in this case would 

actually be suitable given the nature of the case. The Commission’s decision was consequently 

viewed as formalistic and the Commission was accused for not following through with its 

commitment to aligning Art. 102 TFEU enforcement with economic learning. 

6.3. BRITISH AIRWAYS 

6.3.1. FACTS OF THE CASE 

The investigation was provoked by a complaint to the European Commission by competitor Virgin 

Airlines. In particular, Virgin complained about the following arrangements British Airways had 

with travel agents: the granting of loyalty/fidelity rebates (prospective), retrospective rebates 

rewarding agents for doing a high proportion of their business with BA and offering incentives 

(short haul flights, upgrades at nominal or zero cost) on condition customers purchase a long-haul 

flight from BA.172  

At the time of the complaint, most airline tickets in the UK were purchased via travel agents. Travel 

agents customarily received a commission (in the form of a percentage of the ticket price) from the 

airline issuing the ticket. At the time of the decision, all IATA travel agents in the UK received 

commissions from British Airways calculated as a fixed percentage of the price of the ticket.173 

However, some years prior to the time of the complaint, BA had introduced additional incentives on 

top of the regular commissions.174 Essentially, BA changed compensation so as to increase the 

performance-based component.  

The Commission decision reveals that BA had a complex arrangement with its travel agents, 

including a variety of conditions, incentives and contractual clauses.175 These were not uniform. 

                                                             
172 Commission Decision IV/D-2/34.780 – Virgin/British Airways OJ (4.2.2000) L 30/2, para. 3. 
173 Ibid, [6]. 
174 Ibid, [6]. 
175 Ibid, [7-30]. 
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Some special schemes or contracts applied depending on the size of the agent and also its size of 

annual sales of BA tickets. This was the case for the so called “Marketing Agreement” which was 

reserved for travel agents which exceeded a certain threshold of “flown revenue” with BA and the 

scale of incentives depended on the size of the travel agents and the flown revenue they had with 

BA.176 The largest travel agents such as Thomas Cook, Hogg Robinson and Carlson Wagonlit, had 

individually negotiated agreements with BA.177 The agreements included performance rewards 

depending on the type of sector (e.g. long-haul, world traveler, etc.) and so called special bonuses 

(for targets achieved on certain routes).178 In addition to performance rewards and bonuses, the 

Marketing Agreement included cash sums for the training of agents and for promotional and 

marketing purposes.179 The performance rewards and bonuses were conditional on the agent’s 

growth in sales of BA tickets compared to that agent’s sales of BA tickets in the previous year.180 BA 

also required MFN treatment with respect to promotion, price and representation of BA 

products.181  

In addition to the Marketing Agreement, BA had another scheme for three of the large travel agents: 

American Express, Rosenbluth, and Carlson Travel. This agreement, called the “Global Agreement” 

provided for additional commissions when the agent would increase the growth of BA’s market 

share in that agent’s world-wide sales. The minimum growth required for the commission was a 

1.5% increase.182 Achieving this would result in a commission equal to 10% of the incremental 

revenue brought by the increase in market share.183  

Whereas the Marketing Agreement and the Global Agreements only applied to large travel agents, 

BA simultaneously changed the terms for all its travel agents. The so called Performance Reward 

Scheme changed the BA approach to travel agent compensation. Instead of a fixed commission of 

9% for international flights and 7% for domestic flights, BA introduced a uniform 7% commission 

for all flights and introduced flexible remuneration component which depended on performance.184 

The compensation of travel agents thus became more incentives-based with the idea being that the 

reduction in agents’ revenue from standard commissions would be more than offset by the 

                                                             
176 Ibid, [8-9]. The standard marketing agreements were offered to agents whose annual flown revenue with 

BA exceeded 500 000 pounds. Agents with flown revenue exceeding 10 million and 50 million respectively, 

had individually negotiated agreements. 
177 In this category were agents with a flown revenue exceeding 50 million pounds and 10 million pounds, 

respectively. See Ibid, [9]. 
178 Ibid, [10-13]. 
179 Ibid, [7]. The Commission subsequently found that these were used as additional incentives to make 

agents participated in the Marketing Agreement since those funds were only available if the agent takes part 

in the MA. 
180 Ibid, [10-13]. 
181 Ibid, [19-25]. 
182 Ibid, [20]. 
183 Ibid, [20]. 
184 Ibid, [21-23]. 
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performance-based commission.185 The variable element was available when an agent would 

achieve at least 95% or more of the flown revenue it had achieved for BA in the same month of the 

preceding year.186 For every additional percentage increase over the 95% benchmark, the agent 

would receive an additional 0.1% increase in the commission it received for all the BA tickets sold 

by it in that month.187 

Like the commissions for large travel agents, the performance-based commissions were calculated 

on the basis of the increase of BA the individual travel agent’s sales of BA tickets as compared with 

the previous year, and more specifically with the same month of the previous year. In the case of 

travel agents who also had concluded the Marketing Agreement and the Global Agreement, the 

Commission found that the effect of the rebate was enhanced.188 It should be reminded that the 

agents subject to those agreements were the largest travel agents – those with a minimum annual 

revenue flown (for BA only) accruing to 500 000 pounds. The Commission’s concern was that the 

scheme would have the effect of raising rival’s costs as competitors would have to match a very 

generous scheme if they wanted to divert sales from BA.189 The Commission found that the conduct 

was an abuse of dominant position. 

In its statement of objections, the Commission found that BA was dominant because it offered the 

“largest selection of flights in and out of the UK”, because of its share of total sales of tickets and of 

total purchases of travel agency services, because its shares on these markets were large as 

compared to the shares of its competitors, and because it found the company to be “an obligatory 

trading partner for travel agents wishing to offer a full service to their customers.”190  

The Commission then found that the bonus scheme operated by BA was abusive. The first abuse 

had to do with downstream effects. The bonuses were on an increasing scale and had a significant 

effect at the margin which would increase from year to year.191 It reasoned that with BA’s scheme in 

place, it would be more difficult for rival airlines to get their tickets sold by the agents – the agents 

simply stood too much to lose if they would not sell another BA ticket.  

The second abuse was discrimination among travel agents. The Commission considered that 

because the compensation depended on the agent’s sales in the previous year and not on the 

                                                             
185 Ibid, [21-23]. 
186 Ibid, [25-27]. 
187 Ibid, [25-28]. 
188 Ibid, [30]. 
189 Ibid, [29]. The Commission states “Conversely a competitor of BA who wishes to give a travel agent an 

incentive to divert some sales from BA to the competing airline will have to pay a much higher rate of 

commission than BA on all of the tickets sold by it to overcome this effect.” would not necessarily match BA’s 

commission if the revenue generated for BA is larger than the revenue generated for the competitor. Given 

that the incentives are individualized, it would be difficult for a competitor to calculate how much more it 

would have to offer in order to “outbid” BA. In any case, the figure would be different per agent.  
190 Ibid, [47]. 
191 Ibid, [48]. 
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agent’s actual size or efficiency,192 it was likely to prejudice competition among agents.193  Because 

the scheme rewards growth, two agents with identical sales of BA tickets could receive different 

commissions – the commission is tailored to the performance of the agent in the previous year.194 

The Commission further found that “the additional benefits and cash payment made under some of 

the commission schemes for travel agents had the effect of reinforcing the discriminatory and 

exclusionary effect of the schemes.”195 Thus, BA’s scheme was also in breach of Art. 102 (c).  

 

British Airways retorted to the Commission’s arguments by 1) pointing out its obligation to deal 

with IATA agents pursuant to IATA rules; 2) explaining that agents do not hold a stock of BA flights 

and therefore cannot be impeded from marketing the tickets of other airlines and 3) that it lacked 

dominance vis-à-vis travel agents because travel agents can supplement their income with other 

means.196 

Specifically with respect to the abuse, BA’s major counter-arguments related to 1) efficiencies in 

dealing with large agencies which generate a large volume of business; 2) the fact that commissions 

were a common practice in the airline industry and could be matched by competitors and 3) lower 

costs associated with dealing with large travel agents or agency chains; 4) the lack of consumer 

harm and 5) the possibility for travel agents and for competitors to mitigate the impact of 

commission schemes by selling more competing tickets.197 However, BA’s arguments were not 

accepted by the Commission nor by the Courts. The Commission’s decision was subsequently 

upheld on appeal by the General Court198 and by the ECJ199.  

6.3.2. ANALYSIS 

With respect to the approach to the exclusionary abuse, the argument made here is that the 

Commission’s decision might have been misread by the literature as overly formalistic, especially 

with respect to the price discrimination claim. In light of what has been explained about buyer 

power, the British Airways case can be seen as an example of a price-discriminating monopsonist 

active on a narrowly defined market. To the extent that this scenario reflects the reality, the 

Commission’s decision and Court’s judgment can be seen as justified. On the other hand, the 

                                                             
192 Ibid, [48]. 
193 Ibid, [48]. 
194 Ibid, [109]. 
195 Ibid, [48]. 
196 Ibid, [55]. 
197 Ibid, [58-64]. With respect to the last point, British Airways pointed out that it had lost market share to 

competitors. 
198 Case T-219/99 British Airways Plc v Commission of the European Communities [2003] ECLI:EU:T:2003:343. 
199 Case C-95/04 P British Airways Plc v Commission of the European Communities [2007] ECLI:EU:C:2007:166. 

We should note that the appeal before the CJEU only involved one of the eight pleas originally made before 

the General Court, namely the plea claiming there was no abuse of dominant position. [15]. 
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argument here is that this should not preclude the need for guidance on the issue of buyer-induced 

exclusion which is aligned with economic knowledge on this topic. 

8.2.2.1. RELEVANT MARKET DEFINITION IN A LEVERAGING SCENARIO 

It has been argued in Chapter 4 that for the purpose of defining a relevant purchasing market, the 

supplier perspective should be taken. Thus, the focus should be on the alternative purchasers 

available on a given purchasing market. In this context, the switching opportunities for suppliers – 

including, the possibility to easily switch to supplying other types of goods or to vary production 

depending on price offered – should be considered. BA criticized the market definition on this point, 

namely that the supply side substitutability analysis was lacking. 200 It argued that because agents 

could switch to supplying other service, the relevant market should be defined more broadly – as 

“travel agency services”. In failing to consider supply-side substitutability, BA noted, the 

Commission had diverged from its own Notice on the Definition of Relevant Market. 

The Commission did not consider the possibility that if faced with a price decrease, travel agents 

could switch to supplying other services such as package holidays or rental cars and 

accommodation. In this sense, the Commission’s approach seems to contravene the economic logic 

of purchasing market definition. As argued in Chapter 4, the possibility of suppliers to switch – to 

other purchasers or to other profit-making activities – is crucial for defining buyer power. If travel 

agents could avoid the monopsony power by adapting their business model, they don’t need to fear 

abuse by monopsonists. It is telling that nowadays customers book many of their tickets online 

without the intermediation of an agent. Despite that, many travel agents have survived the advent 

of online ticket booking and have successfully revamped their business models to depend less on 

commissions from selling airplane tickets. 

At the same time, the Commission’s choice could be justified. It is important to note that the theory 

of harm in this case was leveraging, not monopsonization. If the goal of BA had been to exploit its 

suppliers, then the relevant market analysis should have indeed sought to verify whether the travel 

agents could avoid dependence. However, the case in question involved leveraging, which justifies 

establishing a relevant market as the smallest nexus between the rival buyers and supply side. BA 

and Virgin did not compete for the whole range of activities normally supplied by travel agents. 

Their interests collided only with respect to the distribution of air tickets service supplied by travel 

agents.201 Thus, what would matter in this case is whether BA was important enough on that 

market in order to steer the agents to push more of its own tickets to the detriment of its rivals.  

                                                             
200 Commission Decision IV/D-2/34.780 – Virgin/British Airways OJ (4.2.2000) L 30/16, [473-74]. 
201 The same logic explains other narrowly defined markets in recent competition cases. For instance, in the 

Intel case, the market was narrowly defined as the market for the “x86 CPU” chips. The argument could be 

made that the two companies produce a whole variety of products and are overall not dominant when the 

portfolios of their products are considered. Furthermore, the argument could be made that the customers – 

the original equipment manufacturers such as Dell, HP, Acer and Lenovo - were involved in producing a wide 

range of products, not just laptops using these microchips. Regardless of the additional activities carried out 
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Focusing on the power of BA vis-à-vis travel agents and proving that BA accounted for a large share 

of their overall business (including sales of package tours, rental cars, and accommodation) would 

have strengthened the claim about the monopsony power of BA. However, it would not have been 

necessary given that BA and its rival airlines do not compete for the whole portfolio of services 

offered by the agent. In this sense, we might distinguish BA from the cases discussed in Chapter 

6.202 

The implication is that we need to consider the theory of harm and the purpose of the market 

definition given the theory of harm. In a case of a scenario involving leveraging, it might make sense 

to define the market from the perspective of the nexus of conflict between downstream rivals.203 On 

the other hand, if the claim is monopsonistic exploitation likely to result in supplier exit, a broader 

market definition may be more suitable for the purpose of analysis.  

8.2.2.2. BUYER DOMINANCE V ECONOMIC DEPENDENCE 

BA is considered exceptional in that it was found dominant with remarkably low market shares, 

even below the “grey zone” of 40-50% market share.204 Yet, as was argued in Chapter 5, market 

shares are an imperfect predictor of power and this holds for buyer power as well as for seller 

power. The discussion of buyer dominance noted that the measures of supply-side elasticity, and 

elasticity of the fringe demand should be taken into account along with market shares for a more 

complete measure of the buyer’s power. 

In the British Airways case, elasticities were not considered. However, the Commission’s analysis 

highlighted several aspects of BA’s position which led it to conclude that BA was dominant on the 

narrowly defined purchasing market for air travel agency services. In the decision, the Commission 

essentially described BA as an important customer in a line of business that was indispensable for 

the suppliers. Firstly, the Commission established that selling airplane tickets was an irreplaceable 

part of the business of a travel agent: 

                                                                                                                                                                                                    
by the rival firms and by their purchasers, the zone of competitive collision between AMD and Intel was 

limited to the chips in question. 
202 See discussion in Chapter 6 of Case COM/118/02 The Increase in Wholesale Price of Electronic Top-Up by 

Vodafone Ireland Limited (25 October 2002), Decision on the Competition Authority No. E/02/002; Case 

COM/15/02 Reduction in Travel Agents’ Compensation by Aer Lingus plc (21 March 2002) Decision of the 

Competition Authority No. E/02/001; Case CE/1471-02 The Association of British Travel Agents and British 

Airways plc, Decision of the Director General of Fair Trading No. CA98/19/2002 (11 December 2002), 

Case No CE/1836-02 BetterCare Group Ltd/North & West Belfast Health and Social Services Trust (18 

December 2003) Decision of the Office of Fair Trading No CA98/09/2003. 
203 Despite this, we might still disagree with the relevant market definition adopted by the Commission. For 

instance, it has been noted that low-cost air carriers such as Ryanair have completely managed to bypass the 

agents in distributing their own tickets. Thus, the market may well have been broader, encompassing not just 

travel agents as providers of distribution services, but also other distribution methods such as websites and 

online airplane ticket search engines. See J Kallaugher and B Sher (n 161). 
204 A Jones and B Sufrin (n 157), 329. 
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 “[…] the travel agents are not free to decide to concentrate on one service or another as in the 

example of paper manufacturers. It is in the nature of travel agency services that travel agents 

have to offer all of these services. A travel agent cannot replace its activity in air travel agency 

services with other activities. This is particularly clear in this case, where, as is set out below, a 

powerful buyer of these services is in a dominant position despite the fact that the travel agents 

also sell other services.”205 

Secondly, the Commission noted that BA’s downstream position made it an unavoidable customer 

for travel agents: 

“[…] what makes BA dominant is the fact that travel agents are in a situation where an 

extremely large proportion of the air tickets they sell will be BA tickets, and hence a similar 

proportion of their sales of air travel agency service will be to BA. This allows BA, in its 

purchase of air travel agency services, to act independently of the other airlines who purchase 

air travel agency services. Regardless of the conditions on which BA buys these services from 

travel agents, agents have to deal with BA and accept that a large portion of their income from 

these services will be that generated by the sale of BA tickets.”206 

There can be disagreement to what extent these statements from the Commission were 

convincingly substantiated with factual evidence. Theoretically speaking, however, the 

Commission’s analysis includes a factor relevant in the establishment of buyer dominance: namely, 

the inability of suppliers to supply less of a certain type of product or service. This is equivalent to 

the reasoning about “must-stock” items. By analogy, a French baker would find it difficult to switch 

away or supply less baguettes, even if most of his profits derive from selling croissants or other 

baked goods. Essentially, the Commission held that BA’s tickets were a “must-stock” product for the 

travel agents. 

An important factor was also BA’s actual ability to depress prices. BA’s new compensation scheme 

effectively meant that for the same level of service provided (the same number of tickets as sold in 

the year before),207 travel agents would receive a lower payment – a commission of 7% instead of a 

commission of 7.5% for domestic flights or, respectively, a commission of 7% instead of 9% for 

international flights.208 Therefore, the change in the compensation model meant pressure to 

increase sales of BA tickets simply in order to maintain the previous level of remuneration. This 

could be seen as evidence of monopsony power in that it shows ability to unilaterally depress 

purchasing prices. The Commission brought this argument in the proceedings before the General 

Court: 

                                                             
205 Commission Decision IV/D-2/34.780 – Virgin/British Airways OJ (4.2.2000) L 30/17, [75]. 
206 Ibid, [92]. 
207 Theoretically, the bonuses would kick in above 95% of previous year’s sales achieved. Ibid, [25]. 
208 Ibid, [21-23]. 
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 “BA was obviously in a position to act independently of travel agents established in the United 

Kingdom and, in particular, unilaterally to substitute the basic commission of 7% in respect of 

domestic flights and 9% in respect of international flights.”209  

The argument was accepted by the General Court which also understood the change in the 

performance reward scheme not as a bonus for performance, but as a unilateral reduction of 

compensation.210 The argument, however, could have been substantiated by a more careful analysis 

of whether travel agents actually accepted to provide the same level service for the lower 

compensation. Factual data testifying that travel agents did not deteriorate their sales of BA tickets, 

controlling for developments in end-user demand, would have given more weight to the 

Commission’s argument. 

The price discrimination claim is also important in this respect. It is evident that the downstream 

market on which travel agents themselves competed was rather competitive, barring the strong 

position of a couple of firms. However, as is evident from the discussion of the facts of the case, BA 

had separate arrangements with large travel agents, providing for more compensation. The nature 

of competition among travel agents should also be considered important in the context of assessing 

buyer dominance. Because the market for the services was competitive, the Commission estimated 

that travel agents would not be in a position to refuse the offer made by BA since to do so would 

mean losing market share to competitors.  

In conclusion, based on the Commission’s statements it seems plausible that BA had a dominant 

position on the purchasing market for air travel services. However, this should not be interpreted 

to mean that suppliers were actually dependent on BA. In fact, they need not be fully economically 

dependent on BA in order to be steered to sell more of BA’s tickets. The leveraging strategy need 

not go as far as monopsonization to reach its aim. This means the analysis in BA cannot be 

automatically adopted for any situation involving a dominant purchaser. It will be important to 

distinguish claims involving leveraging theory from claims involving either monopsonization or 

monopsonistic exploitation.  

8.2.2.3. ABUSE 

In its decision, the Commission found that BA had abused its dominant position in two ways: by 

discriminating against travel agents and thus impairing competition among them and by 

foreclosing rival airlines by using fidelity-rebates in order to tie the suppliers of travel agency 

distribution services. The Courts upheld both prongs of the Commission’s allegation.  

The Commission’s analysis found that the scheme encouraged loyalty rather than efficiency and 

was therefore abusive given that the Court has held that rebates can only reward efficiencies and 

                                                             
209 Case T-219/99 British Airways Plc v Commission of the European Communities [2003] ECLI:EU:T:2003:343, 

[188]. 
210 Ibid, [218]. 
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not loyalty.211 This was obvious since a small agent which previously did not sell BA tickets could 

earn the maximum commission if it increased its sales, but a high volume agent would not earn 

much extra income even if it achieves a high volume for BA as long as it does not increase the 

percentage of BA sales.212 The Commission concluded that: 

 “[s]uch commission schemes carried out by a firm enjoying a dominant position as a purchaser 

of services from travel agents are illegal, regardless of any possibility for the travel agents or 

competing airlines to minimize or avoid their effects.”213  

The Commission noted that although competing airlines could use alternative distribution channels 

such as internet sales and phone sales or in-house air travel agency services, 85% of all sales in the 

UK were achieved via travel agents. Finally, even though during that period, BA’s competitors had 

gained market share, the Commission found that this could not be used as an indication “that the 

schemes had no effect. It can only be assumed that competitors would have had more success in the 

absence of these abusive commission schemes.”214 The scheme was deemed to affect actual and 

potential competitors and therefore represented harm to competition and thereby harm to 

consumers in addition to harm to competitors who cannot compete with BA on the merits.215 

The difficulty in selecting a test for British Airways arises when we consider the need to distinguish 

between predatory rebates and exclusivity-inducing rebates. Was BA overcompensating its agents, 

i.e. overpaying for the input? In this case, a lot of the same considerations as in Weyerhaeuser would 

apply in the selection of a test – namely, inferring the losses incurred by the company upstream by 

means of analysis of downstream prices. 

In the alternative, was BA penalizing non-compliant agents? If BA was inducing exclusivity by 

means of penalties, the below cost test is also hardly appropriate. In this case, the use of a below-

cost test would also not likely capture the harm. The agents would be faced with a choice of 

providing the same service for lower compensation or increasing their effort to earn back their 

commission. Such a scheme would share some commonalities with an abuse such as tying, where 

the effect is both exclusionary for rivals and exploitative of customers. Depending on how effective 

the scheme is, the company might need to incur some losses. In this case, a below-cost test of final 

airplane ticket prices might not reveal the harm suffered by agents. 

A different approach is suggested here. There is a strong similarity between the present case and 

the scenario described in Chapter 2 – that of a price-discriminating monopsonist engaged in price 

discrimination. The prediction of the model was that a monopsonist (or a powerful buyer with a 

competitive fringe) can extract the maximum surplus by engaging in price-discrimination. This 

would enable it to purchase the efficient quantity of inputs without suffering a dead-weight-loss. In 

                                                             
211 Commission Decision IV/D-2/34.780 – Virgin/British Airways OJ (4.2.2000) L 30/20-21, [101-102]. 
212 Ibid, [102]. 
213 Ibid, [102]. 
214 Ibid, [107]. 
215 Ibid, [106]. 
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this case, BA could use the extra surplus extracted in order to finance additional purchases which 

would normally be uneconomical for it to achieve and would lead it to engage in below-cost sales.  

Applied to the case at hand, one might note that BA was simultaneously able to depress the non-

variable component of the compensation for all agents and to tailor the variable aspect of the 

compensation based on the individual agent’s quantities from the year before. Thus, the price 

discrimination claim is key to British Airways. BA was able to depress the non-variable component 

of the compensation for all; however, the actual compensation in the end would vary depending on 

the additional effort exerted by travel agents. Under the new scheme, agents effectively had the 

following choice menu: 1) sell 95% or less of the quantity sold last year – and suffer the penalty 

price (reduced commission of 7%) or 2) sell more than 95% of the quantity sold in the previous 

year and keep the commission and possibly earn a bonus. Let’s assume that the previous level of the 

commission – at 9% for international flights and at 7.5% for domestic flights – was the competitive 

price. At this price, each agent was exerting the optimal effort, given its own constraints (e.g. the 

preference of its customers). Under the new compensation scheme, for 95% of the same quantities 

supplied, the agents would receive a reduced commission of 7%. Depending on how important the 

BA commission was to the profitability or viability of the agent, the agent would have a strong 

incentive to try and sell more of BA’s tickets. 

It is argued here that the price discrimination claim needs to be as an auxiliary to the leveraging 

strategy – not as a separate theory of harm.216 Under the performance reward scheme, penalty or 

gain depended on the extent to which suppliers managed to increase their performance relative to 

the year before. For agents already selling the optimum of BA tickets, the change in compensation 

would result in an overall lower compensation. On the other hand, for agents not selling the 

optimum of BA tickets, there would be an opportunity for easy gain.  

This also means that BA did not uniformly suffer losses on all services purchased. For those agents 

who were already selling a lot of BA’s tickets, the performance reward scheme would have actually 

saved BA money. In the case of agents who were not used to selling so many of BA’s tickets, BA 

would probably end-up over-compensating. The important point is that the gains from the surplus 

extracted from the loyal agents could be used to compensate the extra costs involved in purchasing 

services from the less loyal agents. In the proceedings before the General Court, the Commission 

argued that “BA sold a large number of tickets at a loss.”217 Some would argue that proving below 

cost sales on all units would be required. However, the fact that not all tickets were sold below cost 

is plausible for this strategy in light of the price discrimination. 

 

                                                             
216 Considered as a separate theory of harm, the price discrimination claim is shaky since surely BA stood 

nothing to gain from distorting the nature of competition among travel agents. 
217 Case T-219/99 British Airways Plc v Commission of the European Communities [2003] ECLI:EU:T:2003:343, 

[266]. 
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6.3.3. COMPETITION IN CONTEXT 

British Airways can be seen in different ways. One approach is to consider that BA was a former 

incumbent struggling to become “leaner and meaner” in a time of increased downstream 

competition. Another way to narrate the BA story is to focus on the fact that BA was a company 

with entrenched status on the downstream market and therefore a “must-have” product for travel 

agents. Additionally, being a company with deep pockets, BA would be able to pressure the travel 

agents into preferring its own products over those of competitors, thus stunting their growth 

downstream.   

The two narratives are not mutually exclusive. They do, however, reflect different normative 

approaches toward dominant firm conduct. One emphasizes the right of any company, even one 

with a dominant position, to compete aggressively regardless of the implications for survival or 

growth of competitors. The other perspective stresses the need for preserving the opportunities for 

growth of competitor even if that means that the powerful company will have to put a break on its 

own competitive zeal. The Commission decision reflects the second narrative and the belief in 

preserving some competition, despite the fact that the welfare effects were not entirely clear. 

The question then arises: how to balance overall welfare effects with the protection of competitive 

opportunities? In theory, competition law should not punish conduct which is overall welfare-

enhancing. At the same time, short-term welfare effects might not compensate for the long-run 

effects in case of exit of a competitor. Aggressive competition by a dominant company on a difficult-

to-enter, recently liberalized market also has a signaling function. It sends a strong message to 

potential entrants that they can be out-bid for inputs, under-cut downstream, or otherwise 

precluded from gaining enough share to make their entry worthwhile. In that context, competition 

law intervention also sends a message.  

The context of the British Airways might explain the preference for an approach bypassing the need 

to prove concrete harm to welfare. The Commission took into account the fact that the conduct took 

place on a recently de-regulated market on which competition was rather fragile.218 The 

Commission’s decision thus sends a message that precluding competitive opportunities where 

competition is at an incipient stage is not allowed. Similar considerations were noted by the Court 

in Post Danmark II.219 Thus, a consideration of the broader context of competition might trump the 

concern with chilling pro-competitive behavior in cases where the welfare-effects are not clear-cut.  

                                                             
218 Commission Decision IV/D-2/34.780 – Virgin/British Airways OJ (4.2.2000) L 30/8, [30]. 
219 Case C-23/14 Post Danmark A/S v Konkurrencerådet (Post Danmark II) [2015] ECLI:EU:C:2015:651, [59]. 

According to the Court the fact that the competitor had a statutory monopoly mattered: “On the other hand, in 

a situation such as that in the main proceedings, characterised by the holding by the dominant undertaking of 

a very large market share and by structural advantages conferred, inter alia, by that undertaking’s statutory 

monopoly, which applied to 70% of mail on the relevant market, applying the as-efficient-competitor test is of 

no relevance inasmuch as the structure of the market makes the emergence of an as-efficient competitor 

practically impossible.” 
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6.4. IMPLICATIONS FOR THE ANALYSIS OF BUYER-INDUCED FORECLOSURE 

Importantly, the judgment in British Airways affirmed the symmetry in assessment of abuses by 

powerful buyers or powerful sellers. The General Court held firmly that Article 102 TFEU applies 

both to abuse of dominant position as a supplier and to abuse of dominant position as a 

purchaser.220 It made no distinction with respect to fidelity-inducing schemes whether they were 

engaged in by dominant suppliers or purchasers. 221  

This is both good news and bad news. Establishing the symmetry between buyer and seller power 

is aligned with economic logic. On the other hand, the devil is in the implementation – the actual 

tests designed to capture the anticompetitive harm produced by a given conduct. It should be 

reminded that the US Supreme Court in Weyerhaeuser also affirmed the symmetry between buyer 

power and seller power. However, the test subsequently adopted by the US Supreme Court failed to 

take into account the specificity of buyer power. It focused on downstream effects for consumers 

even though a test based on downstream prices is not appropriate for the theory of harm at hand 

and would turn false negatives. 

Based on British Airways, it seems unlikely that there will be a requirement for consumer harm in 

cases involving powerful buyers. The General Court made important statements with respect to 

downstream effects, specifically rejecting the need to prove consumer harm.222 This approach was 

upheld on appeal by the Court of Justice. The CJEU did not accept that consumer harm was the only 

factor that mattered in efficiency justifications nor as a requirement for the purpose of showing 

abuse.223 The relevant standard was whether there had been harm to competition.224 The rejection 

                                                             
220 Case T-219/99 British Airways Plc v Commission of the European Communities [2003] ECLI:EU:T:2003:343, 

[101, 191]. At 101, the Court held: “With regard to the fact that the restrictions on competition which the 

Commission imputes to BA’s performance reward schemes arise from the position which BA holds in its 

capacity not as supplier but as purchase r of air travel agency services, this is irrelevant having regard to the 

definition of the market in question. Article 82 EC applies both to undertakings whose possible dominant 

position is established, as in this case, in relation to their suppliers and to those which are capable of being in 

the same position in relation to their customers.” 
221 Ibid, [248]. The Court stated: “It can be deduced from that case-law generally that any ‘fidelity-building’ 

rebate system applied by an undertaking in a dominant position tends to prevent customers from obtaining 

supplies from competitors, in breach of Article 82 EC, irrespective of whether the rebate system is 

discriminatory. The same applies to a ‘fidelity-building’ performance reward scheme practiced by a purchaser 

in a dominant position in relation to its suppliers of services.” 
222 Ibid, [311]. 
223 Case C-95/04 P British Airways Plc v Commission of the European Communities [2007] ECLI:EU:C:2007:166, 

[86]. The Court of Justice noted that “It has to be determined whether the exclusionary effect arising from 

such a system, which is disadvantageous for competition, may be counterbalanced, or outweighed, by 

advantages in terms of efficiency which also benefit the consumer.  If the exclusionary effect of that system 

bears no relation to advantages for market and consumers, or if it goes beyond what is necessary in order to 

attain those advantages, that system must be regarded as an abuse.” 



Chapter VII 

378 
 

of the need for consumer harm in this case is further bolstered by the Court’s decisions in cases 

involving buyer power under Art. 101 TFEU, as discussed in Chapter 5. 

Although the Court’s judgment lends support to the argument made here, namely that consumer 

harm should not be a requirement in cases involving buyer-led foreclosure, the reasoning is 

different. The Court’s reasoning in British Airways was not based on specific awareness of the 

technicalities of monopsony power. The Court reasoned on the basis of general concern for 

preserving competition – evidence of its reluctance to accept the more economic approach 

promoted by the Commission in the context of the modernization of EU competition law. Formalism 

allowed the Court to escape the limitations of the more economic approach with respect to 

monopsony power. By contrast, it has so far been argued herein that an informed approach to 

buyer power is necessary – which does not exclude the possibility of a welfare analysis.  

It is up to enforcers to choose, within the limits set by law, to what extent their decision-making 

practice will be aligned with economic theory. The argument here has been that the more economic 

approach, as embedded in the Commission’s guidelines, is not attuned to the specificities of buyer 

power. In particular, assessments predicating a finding of anticompetitive harm on the showing of 

downstream harm are likely to produce the economically wrong result in cases involving 

monopsonization, and in certain cases involving leveraging of buyer power. Strangely enough, given 

the deficiencies of the more economic approach with respect to monopsony, in this case a more 

economically sensible outcome might have been achieved under the formalistic approach of the 

Court. 

7. CONCLUSIONS 

This chapter started out with two questions: in what ways can buyer power be used for 

exclusionary purposes? To what extent can such buyer-induced foreclosure be captured by the EU 

antitrust provisions? The examples used in the chapter show that when it comes to foreclosure, 

powerful buyers, just like powerful sellers, can conceive of a variety of schemes in order to improve 

their profits or further increase their power.  

Of course, this chapter has only scratched the surface of the types of exclusionary schemes buyer 

power can be used in. Recently, powerful buyers such as Amazon, have come under scrutiny of 

antitrust authorities. Amazon was investigated for using MFN clauses.225 The ability of buyers to 

                                                                                                                                                                                                    
224 Ibid, [107]. The Court of Justice stated: “The Court of First Instance was therefore entitled, without 

committing any error of law, not to examine whether BA’s conduct had caused prejudice to consumers within 

the meaning of subparagraph (b) of the second paragraph of Article 82 EC, but to examine, in paragraphs 294 

and 295 of the judgment under appeal, whether the bonus schemes at issue had a restrictive effect on 

competition and  to conclude that the existence of such an effect had been demonstrated by the Commission 

in the contested decision.” 
225 H-E Kim and M Kuschewsky, “Amazon Informs German and UK Competition Authorities of Its Plan to End 

Price Parity Policy” (2 September 2013) InsideTechMedia 

<http://www.insidetechmedia.com/2013/09/02/amazon-informs-german-and-uk-competition-authorities-

http://www.insidetechmedia.com/2013/09/02/amazon-informs-german-and-uk-competition-authorities-of-its-plan-to-end-price-parity-policy/
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force suppliers to stop supplying rivals or to demand exclusivity of supply is another topical issue, 

especially in light of the merger decision in Liberty Global/Ziggo226. The fact that less is known 

about buyer power and fewer cases come before court should not mean that buyer power is rarely 

used with the goal of foreclosing rivals or that its impact is not economically significant.  

The challenge is how such schemes will be assessed by courts and authorities. Some have claimed 

that the antitrust laws are sophisticated enough to deal with cases involving buyer power because 

buyer power is no more than seller power reversed.227 This chapter has shown that there are 

reasons to doubt such optimistic statements. Even if the economic reasoning is sophisticated 

enough to distinguish harmful from neutral or benign uses of buyer power, the challenge still 

remains as to how economic analysis can be translated into law. This chapter has shown that using 

the proxy of “consumer welfare” in foreclosure cases involving buyer power is not always 

appropriate. It is not appropriate for scenarios in which the aim of the strategy is monopsonization. 

Even if the monopsonist in this case is a monemporist, the analysis might fail to register (the 

magnitude of) the harm. It was also argued that, surprisingly, in the case of a leveraging strategy 

where the aim of the company is to achieve power downstream, an assessment of consumer harm 

downstream might be misleading.  

The conclusion is that, also with respect to the use of buyer power for the purpose of exclusion, 

there is a gap in the EU antitrust framework between the promise of the law and its further 

elaboration. Indeed, the use of buyer power to exclude competitors is in principle covered by the 

EU antitrust provisions and mentioned as a theoretical concern in the soft law instruments of the 

Commission. However, the tests proposed do not cover all the possible scenarios of anticompetitive 

use of buyer power. In practice, this might not matter much for the Commission’s enforcement as 

the old approach remains in the background. However, falling back on the old approach might have 

other undesirable consequences in terms of legal certainty for market actors and uniform 

interpretation of the EU antitrust provisions in the Member States. 

                                                                                                                                                                                                    
of-its-plan-to-end-price-parity-policy/ >; ECN Newsletter “Germany and United Kingdom: Antitrust Cases 

against Amazon formally closed” (May 2013), 30. 

<http://ec.europa.eu/competition/ecn/brief/05_2013/amaz_deuk.pdf>;  OFT Webpage, “Investigation into 

suspected anti-competitive arrangements by Amazon relating to online retail” 

<http://webarchive.nationalarchives.gov.uk/20140402142426/http:/www.oft.gov.uk/OFTwork/competitio

n-act-and-cartels/ca98/closure/online-retail/>; Bundeskartellamt (Press Release) “Amazon abandons price 

parity clauses for good” (26.11.2013); S Sloat, “German Cartel Office Drops Amazon Review on Pricing” (26 

November 2013) The Wall Street Journal.  
225 S Neville, “Amazon can be undercut by small traders in UK after OFT intervention” (29 August 2013) The 

Guardian < http://www.theguardian.com/technology/2013/aug/29/amazon-small-traders-uk-oft> 
226 Commission Decision M.7000 – Liberty Global/Ziggo of 10.10.2004. 
227 R Scheelings and J Wright, “Sui Generis”?: An Antitrust Analysis of Buyer Power in the United States and 

European Union’ (2006) 39(1) Akron Law Review, 207. 
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CHAPTER VIII 

SUMMARY AND CONCLUSIONS 
 

 

1. INTRODUCTION 

This study started out with a contradiction: buyer power is widely considered analogous to seller 

power in terms of effects on welfare and competition; yet, buyer power is marginalized in antitrust 

enforcement. Despite complaints from suppliers in affected sectors, pressure from politicians, and 

in-depth market investigations, many competition authorities, including the European Commission, 

are reluctant to use the antitrust rules – Arts. 101 and 102 TFEU or their national equivalents – in 

cases involving buyer power. The goal of this study was to contribute to the debate by trying to 

investigating the possible legal reasons for this puzzling outcome. The discussion was structured 

around important perceptions about what buyer power is and what EU competition law is about. 

The goal was to contribute to the debate on the role that EU competition law should play in the 

regulation of buyer power in the EU. 

This chapter will sum up the main findings of the research, the implications for policy and antitrust 

enforcement, and questions for future investigation. The main research question of this study was: 

“On the basis of existing doctrine and learning about buyer power, to what extent do the EU 

antitrust rules capture anticompetitive uses of buyer power?” It was shown that in theory the 

antitrust provisions apply in equal measure to buyer conduct and to seller conduct. However, it was 

also shown that problems arise in the practical application of the competition rules to buyer 

conduct. The fact that buyer power and seller power are considered analogous does not mean the 

requirement of consumer harm can be used as a litmus test in both situations. Furthermore, taking 

into account buyer power usually means adding another dimension to the economic and legal 

analysis. The law, as it is, is not entirely prepared to deal with this complexity.  

This finding was reached by applying the following steps: investigating the economic effects of 

buyer power, considering the suitability of the consumer harm requirement for cases involving 

buyer power, verifying the legal prerequisites for applying the antitrust rules to buyer power, and 

then delving into the case law and available soft law with respect to the three main categories of 

anticompetitive practices: collusion, exploitation and exclusion. The findings were similar for all 

three categories: although in theory, the rules apply, in practice, important questions with respect 

to assessment remain unanswered. The following sections will summarize the findings of each 

chapter and suggest ways in which the knowledge can be used, as well as additional questions 

remaining for investigation. 
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2. THE ECONOMIC IMPACT OF BUYER POWER 

It was already evident at the preliminary phase of this investigation that a key source of confusion 

in the debate on buyer power was the definition of buyer power. Therefore, one of the first steps 

taken in this study was to take a close look at what buyer power actually means and what it does – 

from an economic perspective. The main research question for Chapter 2 was thus: what is buyer 

power and what is its economic impact? It meant to test the widespread belief that 1) buyer power 

is mostly beneficial from an economic perspective and 2) that buyer power has a positive or neutral 

impact on consumers. 

The investigation in Chapter 2 revealed a contradiction: monopsony power is uniformly considered 

harmful, but buyer power is generally perceived as beneficial and even desirable. Thus, it is no 

trivial matter how buyer power is defined. The perception that buyer power is good for consumers 

because it confronts powerful suppliers – namely, Galbraith’s proposition – is only valid under 

certain specific circumstances. One obvious such circumstance is the existence of powerful 

suppliers to be confronted. However, buyer power cannot be assumed to be beneficial when the 

buyer faces suppliers operating in a perfectly competitive market. There is no need to try to 

reconcile these two outcomes because they imply different phenomena. Definitions should be used 

carefully to reflect these important distinctions.  

Thus, buyer power is not uniformly good or bad – it needs to be considered in the context in which 

it is exercised in order to determine which type of buyer power it is. If it resembles monopsony 

power, one cannot assume it is good from a welfare perspective. When it resembles countervailing 

power, one cannot assume it is bad from a welfare perspective. Of course, there are circumstances, 

in which forming a judgment requires a careful balancing of positive and negative effects on 

welfare. So be it. Reality is complex and cannot always be fit into neatly predetermined categories. 

There will always be situations which challenge our understanding and call for further research. 

Yet, it has been argued, much information is already available – especially regarding situations 

which resemble the monopsony scenario. It has also been argued that the monopsony scenario is 

not necessarily a fictional one. Many important sectors in the economy exhibit the characteristics 

which make them prone to the exercise of monopsony power – such are, for instance, resource 

markets, agriculture, and labor. Once some of the stringent conditions of the monopsony model are 

modified, its scope of applicability extends to a variety of real-life situations. This is one important 

area in which progress can be made.  

The chapter has also identified important areas for future research. Firstly, many questions remain 

with respect to scenarios in which there is more than one powerful buyer (oligopsony) and 

scenarios in which a consolidated supply side is confronted with a consolidated demand side 

(oligopoly-oligopsony). Such successive chain scenarios are not only of theoretical interest. 

Research in this direction is needed in order to inform decision-making in core policy areas – such 

as agricultural policy or healthcare policy reform. It may be argued that in the grocery sector, 

oligopsony, and not monopsony, is a more correct representation of the market conditions in the 

sector. Where oligopsonies are faced with oligopolists (successive chains), there cannot be an 
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application of the monopsony model. These successive chain scenarios are difficult because they 

push us to think beyond the “one-stage models”. Work in that area is still evolving.  

The chapter has mostly focused on static models. However, static welfare analysis is not all there is 

to competition. If a dynamic welfare perspective is taken, then, it is argued, distributional questions 

also become relevant. Supplier rents – when these are due to superior efficiency or to investments 

in quality, not to the presence of market power – matter for the welfare of society. The prospect of 

enjoying superior profits in the future is what motivates companies to cut costs and think of ways 

to create value for their customers. When rents are extracted from producers without market 

power, questions about the “division of the pie” cannot be reduced to a private issue regarding a 

“simple distribution” of rents between two market actors. By virtue of their impact on competition, 

they are also a public matter since they can have important implication for the incentives to 

compete vigorously and to invest in the creation of future welfare. More suggestions as to how 

these insights can meaningfully be incorporated in antitrust analysis are necessary.   

3. THE CONSUMER WELFARE REQUIREMENT 

A fundamental element in the debate on buyer power is whether impact on consumers should be 

required. After the modernization of EU competition law, it was understood that the goal of EU 

competition law would be the protection of consumer welfare. Coupled with a promise of an 

effects-based approach, the expectation was that concrete harm to consumers will have to be 

shown. This leads to the conclusion that, since buyer power harms suppliers, buyer conduct would 

fail the requirements for application of the law following the modernization. For those believing 

that competition analysis should be based on a consumer welfare standard, the reasoning goes that 

if there is no clear impact on consumers, then the antitrust rules should not be applied. The 

problem with buyer power is not that there is no impact on consumers; however, the impact may 

not be “clear” or “visible”. In the context of buyer conduct, this raises the question: in the absence of 

consumer harm, does competition law still apply? 

Chapter 3 addresses this question as follows. Firstly, it discusses how buyer power can be 

detrimental to consumer welfare. Then, it shows why a consumer welfare standard, especially a 

narrow standard based on price, may fail to register the harm. Secondly, it examines the 

understanding that a showing of consumer harm is a requirement for the application of the EU 

antitrust provisions. The finding is that proof of consumer harm is not required. 

Chapter 3 also runs into a problem of definitions – in this case, the definition of consumer welfare 

brings about confusion. The concept of consumer welfare is another paradox of antitrust. Although 

in theory, welfare is a broad concept which encompasses all aspects of an individual’s preference, in 

practice, it is often substituted by the concept of consumer surplus, which is only limited to price 

effects.1 Thus, in practice, welfare analysis is often translated to a consumer surplus standard of 

                                                             
1 B Orbach, ‘The Antitrust Consumer Welfare Paradox’ (2010) 7(1) Journal of Competition Law and Economics, 

133. 
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assessment. A consumer surplus standard may be acceptable for supplier-side cases even though it 

measures only one aspect of welfare – namely, price – to the neglect of other important 

characteristics such as choice, quality, or long-run improvements. With a broader definition of 

welfare, some of these shortcomings may be avoided. However, it is argued in Chapter 3, in the case 

of buyer power, the consumer surplus standard is overall unreliable as a measure of harm – 

because it depends on how visible downstream effects are. 

The thinking goes that a consumer welfare standard fails in buyer power cases because those 

harmed are the suppliers, not the consumers. This understanding is linked to concerns that 

enforcement in cases of buyer power is essentially an intervention in favor of suppliers, possibly to 

the detriment of, or, in any case, of no proven benefit to, consumers. It therefore leads to fears that 

application of the rules in buyer power cases will take antitrust enforcement down the slippery 

slope of protecting competitors, not competition. The presence of unmeritorious claims, and of 

poorly framed claims, exacerbates such fears. The surprising conclusion of Chapter 3 is that the 

consumer welfare standard fails - not just because it does not measure harm to suppliers as 

generally assumed, but, ironically enough, because it fails to capture harm to consumers. 

This point is sometimes neglected in the debate on buyer power, in which the focus is often on 

supplier welfare. However, in the cases with clear welfare harm implications – such as monopsony 

– both suppliers and downstream consumers are hurt. As has been stressed in this manuscript, 

lower supplier profits and fewer purchases need not, although they might, result in suppliers 

exiting the business. However, the creation of a deadweight loss as a result of monopsonistic 

restriction of purchases, is always detrimental to consumers downstream for whom artificial 

shortages are created, prices are inflated, and quality and choice are deteriorated. The paradox of 

the consumer surplus standard is that it may fail to recognize when monopsony is likely to harm 

consumer welfare.  Partially, this is due to a misunderstanding of the ways in which harm inflicted 

by the exercise of buyer power reaches consumers. Partially, the paradox stems from a 

misunderstanding about how a consumer welfare standard functions as a method of assessment. 

One obvious shortcoming of consumer welfare as a method of assessment is related to the 

truncation of a welfare standard to a consumer surplus standard. In this sense, the criticism is not 

specific to the use of consumer welfare as a standard of assessment in buyer power cases. The 

criticism holds broadly for situations in which harm to consumers is not directly observable 

through price effects. Such situations are for instance those in which the harm inflicted is a 

reduction of consumer welfare in the sense of quality, choice, or some other characteristic of the 

product or service which is desirable for consumers (e.g. environmental impact). Although prices 

send powerful signals to the economy, in these situations the impact on broader aspects of welfare 

may not necessarily be teased out from looking at the price effects. Misunderstanding the difference 

between surplus and welfare thus creates a gap between measurement and expectations. It also 

creates a false sense of security about the reliability of the consumer surplus standard among 

competition law enforcers.  
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This false sense of security is true all the more in cases involving the exercise of buyer power. It 

would seem reasonable to assume that if a restriction has taken place upstream, the restriction will 

be reflected in prices or product characteristics downstream. Thus, it is often argued that it suffices 

to check only the impact downstream. In a world of direct, immediate, obvious one-to-one 

translation of harm from upstream to downstream – there would be no problem. In reality, 

however, the question is how harm travels to consumers, how it is transformed along the way, how 

long it takes before it is visible, and which consumers will be affected. The exercise of monopsony 

power, as explained in Chapter 3, can create harm – but this harm may be split across numerous 

consumers in different product or geographic markets; it may affect other buyer’s customers; or it 

may manifest itself only after a time lag. In all these examples, the damage to consumers may be 

imperceptible with the tools we have. This does not mean it is insignificant.  

Furthermore, none of these scenarios require that the monopsonist have power downstream. These 

are sheer asymmetries between the size and nature of the purchasing market and the size and 

nature of the downstream (consumer) market or markets. The question is not “if” there will be 

harm, but “how” will it translate downstream. On the other hand, the outcomes that can be 

observed downstream are but two: either change in consumer prices (upward or downward) or no 

change in consumer prices. In light of the multitude and complex ways for harm to spread 

downstream, the shortcomings of the consumer surplus standard of assessment for the analysis of 

harm from buyer power become apparent.   

Does that mean that EU competition law is turning a blind eye to such harm? This concern is 

reflected in the second question addressed in Chapter 3 which essentially asks: how is the 

consumer welfare standard adopted in EU competition law to be understood? Is it a narrow 

consumer surplus standard or is it interpreted in a way which may allow for harm from buyer power 

to be captured? The approach taken was to separately verify the Commission’s own interpretation 

and then to verify the position of the Court. The conclusion reached is that the consumer welfare 

standard, as currently practiced and preached by the Commission, is not a narrow consumer 

surplus standard after all. It engages issues such as quality and innovation. In recent years, this 

trend seems more and more pronounced. The implications for the enforcement of the competition 

rules on buyer power issues are thus that we need not categorically reject to investigate buyer 

power in the absence of downstream price increases. A more sophisticated consumer welfare 

standard that takes into account effects other than price, effects on other markets, and long-run 

considerations may well capture harm from buyer power.  

The danger, of course, remains that this richer interpretation will not be adopted by all competition 

authorities. A more sophisticated consumer welfare standard also calls for a more detailed 

investigation and, perhaps, more sophisticated methodological tools of analysis. Not all competition 

authorities may be willing or able to expend the resources necessary for a proper analysis. Indeed, 

the requirement for consumer harm has been understood quite literally as impact on end-user 

prices by some national courts and authorities, as evident from references for preliminary ruling in 

T-Mobile and Syfait. This is one reason why it is important to ascertain what the Court’s 

interpretation of consumer welfare, and in particular, the consumer welfare requirement, is.  
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A careful look at the Court’s jurisprudence from the years after the modernization reveals that, 

despite some mixed signals mostly coming from judgments of the General Court, the Court of Justice 

has been quite consistent with respect to its attitude toward consumer welfare. The attitude is 

reserved – not enthusiastic. Even when the Court has shown receptiveness to consumer welfare 

considerations, it has never defined how a consumer welfare standard is to be understood in 

practice. Even more importantly, while receptiveness can be detected toward consumer welfare as 

a norm, the same cannot be said about consumer welfare as a method. The Court has been reserved 

toward the more economic approach, also interpreted as an effects-based approach, of which 

consumer welfare is part and parcel. Whereas the Court might have stated on occasion that the 

consumer interest matters, it has never required proof of actual harm to consumers – be it harm 

defined narrowly as price effects, or broadly as quality, choice, and innovation. As a result, although 

arguably, the Commission’s antitrust methodology is based on welfare assessment, in practice the 

traditional approach to antitrust analysis is also preserved.  

Goals are linked to methodology and vice versa. In this sense, one can say that although the Court 

may have confirmed the validity of consumer welfare as a norm, it has not confirmed it as a leading 

norm, and it has not confirmed the methodology behind it. At the same time, we can say that the 

preservation of the traditional methods of analysis has gone hand in hand with the Court’s 

insistence that the EU competition rules are meant to protect “competition as such”. In the debate 

on buyer power it seems that small suppliers’ interests are better served under the old, formalistic 

approach. Where the more economic approach fails to recognize the prospect of harm to welfare, 

the formalistic approach can fill in the gaps. This outcome is not entirely desirable, however. The 

formalistic approach is less precise and might result in granting unmeritorious claims. Updating the 

more economic approach to take account of buyer power issues may be a better way to address 

buyer power issues rather than the formalistic approach.  

What does this finding mean regarding enforcement? Certainly, many authorities are free to define 

their enforcement priorities. It has been argued that buyer power can harm consumers; yet, buyer 

conduct that does not result in visible impact on consumers may not be of interest authorities for 

other, political reasons. Authorities may choose to focus on cases in which the outcome for 

consumers is more pronounced or deemed more socially significant. However, the analysis shows 

that non-enforcement cannot be excused by reference to a legal requirement for consumer harm. 

4. WHICH PURCHASES COUNT? 

Chapter 4 continued the discussion on the question of legal requirements. It targeted the question: 

which purchasers would fall within the scope of the EU competition rules? The goal was to verify 

whether indeed – by virtue of the nature of their purchasing activities or the requirements for 

dominance – powerful purchasers are likely to escape the ambit of the competition law provisions. 

As an intermediate step, the question of relevant purchasing market definition was addressed. The 

discussion reveals that it is in principle possible to reason “by analogy” about market definition in 

buyer power cases and the requirements relevant for establishing buyer dominance. However, 
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these steps are not immediately obvious and reasoning by analogy is fraught with difficulties. The 

lack of guidance on this matter, it is argued, may have contributed to a perception that powerful 

buyers will seldom meet the dominance criteria. This, it is argued, is not necessarily so. The chapter 

concludes that although following FENIN, the scope of application of Arts. 101 and 102 TFEU seems 

to have shrunk, when it comes to a definition of buyer dominance, the scope of Art. 102 TFEU might 

be broader than generally assumed.  

The first sub-question addressed is mostly relevant to public purchasers, although it is argued it is a 

question of relevance for private purchasers as well. The judgment in FENIN raised doubts that the 

competition rules apply in equal measure to buyers and sellers. A careful analysis of the decision 

reveals that most purchasing activities would still fall under the competition rules. It seems that 

only final consumption, or consumption for the purpose of supplying services on the basis of 

solidarity, results in exemption to the competition rules.  

In principle, this outcome makes a lot of sense. Monopsonists differ from monopolists in an 

important aspect – buying, unlike selling, is not the core of a commercial enterprise. Businesses do 

not make money by acquiring goods and services; they acquire them so they can add value to them, 

transform them, and resell. One can purchase goods or services for the purpose of consuming and 

enjoying them privately; or one can purchase things for the purpose of employing them in 

productive purposes. In this sense, the distinction drawn in FENIN is reasonable. 

In practice, however, the requirement that purchasing activities should be accompanied by selling 

activities can result in unintended legal anomalies, as the discussion in Chapter 4 suggested. Firstly, 

in light of the Pavlov judgment, the question arises how close the link between purchasing and 

selling has to be. What if purchases are only remotely connected to downstream production? Does 

all purchasing carried out by a business count or do we only count the purchasing which can be 

directly related to a downstream selling activity? The second question that arises has to do with the 

significance of the purchases. A business may monopsonize an input that represents only a minor 

expense in comparison with the total cost (or total value) of the goods and services offered 

downstream. Thus, a hospital may enjoy monopsony power over heart surgeons – however, the 

cost of this input may pale in comparison with the rest of the expenses involved in delivering heart 

surgeries, or medical services in general, downstream. Thirdly, when purchases are made 

simultaneously for both economic and non-economic activities, it might be difficult to separate the 

ones intended for one activity from those intended for the others. These are some of the concerns 

which arise on the basis of the case law. Additional concerns may arise in practice. Joint purchasing 

involving both public and private buyers and where an element of solidarity is present in the supply 

side would raise difficult questions about the applicability of the rules.  

As a thought experiment, we might wonder for instance if the competition rules should apply to a 

buyer’s cartel formed by final consumers. From an economic perspective, the outcome is the same – 

the purchasers will save on costs but reduce some of their consumption. They suffer the outcome of 

the reduction of purchases themselves, but on balance find it more profitable to restrict purchases 
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and enjoy lower prices rather than purchase the optimum at a higher price. We may find this 

situation acceptable since those who make the decision are those who suffer the consequences.  

The problem is when purchasers are intermediaries, or when they act as choice editors on behalf of 

consumers. In this case, there is a conflict of interest and a mis-alignment of interests since what is 

best for the intermediary might not be optimal for those whose interest it represents. An individual 

may decide to restrict his or her own consumption for the sake of obtaining a lower price; however, 

it may be more problematic when consumption or quality is decreased without consent from the 

final users. We rely on competition to ensure that the interests of intermediaries and consumers are 

aligned. With competition downstream, we reason, the buyer has every incentive to act as an agent 

of the consumers when making purchasing decisions. However, as has been argued throughout the 

thesis, the fact that there is competition downstream does not suffice. In a perfectly competitive 

market where the decisions of one company do not influence the final price, the monopsonist has 

little incentive to act in the best interest of consumers. Only if the competition downstream is such 

that it allows for the possibility that the monopsonsist will make a profit by selling more will the 

interests be aligned again.  

In light of this discussion, the Court’s decision in FENIN is sub-optimal. While the Court may have 

had important reasons to curtail the scope of application of the competition rules, the same 

outcome could have probably been achieved in a less drastic way. Although in principle, FENIN was 

not meant to preclude the application of the competition rules to the purchasing activities of buyers 

not involved in downstream activities characterized by solidarity, the potential has been created to 

escape the rules. Perhaps FENIN insulated from the reach of the EU competition rules more 

behaviors than it intended. 

The second part of the chapter is devoted to testing the presumption that powerful purchasers – 

especially in the grocery retail sector – can never satisfy the requirements for dominance. One of 

the major roadblocks in this respect is the notion of relevant purchasing market. The chapter shows 

that despite indications in the literature on buyer power and in the Commission’s Notice on 

Relevant Market Definition, confusion reigns with respect to the methodology of relevant 

purchasing market definition. Even reputable courts can fall victim to the confusion, as was the case 

in the Todd v Exxon judgment delivered by the Court for the Southern District of New York.  This 

finding is supported by the discussion of national cases in Chapter 6, where it is shown that national 

authorities in the EU also make fundamental mistakes with respect to the purchasing market 

definition. Based on the analysis in this study, we may conclude that there is serious case for worry 

that relevant purchasing markets will be defined in the wrong way.   

There are several reasons why, despite readily available literature explaining the methodology of 

relevant purchasing market definition, this remains a source of concern. Lawyers and law enforcers 

look primarily to past judgments and decisions for authoritative guidance on legal interpretation. 

Currently, few examples of relevant purchasing market definition from the practice of the 

Commission are available. In the context of these decisions, the market definition is carried out for 

the purpose of testing a specific theory of harm. Depending on the case at hand, multiple relevant 
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markets may be identified. This will especially be the case in merger control, where the overall 

impact of the proposed transaction will have to be tested. The side-by-side assessment of supply-

side substitutability and demand-side substitutability can prove to be confusing. Firstly, supply-side 

substitutability is in general bound to be confusing as a term because of the way in which it is 

explained in the Notice on definition of relevant market. In it, supply-side substitutability refers to 

possibilities for competitors to react. By contrast, in the context of relevant purchasing market 

definition, supply side substitutability refers to the elasticity of the supplier itself in avoiding price 

decreases. When supply-side substitutability is used to refer to supplier elasticity in the context of 

buyer power, one should not forget to adapt the definition of demand-side substitutability to refer 

to the possibility for competing buyers to constrain the exercise of buyer power by a potentially 

powerful buyer. When both supply-side and demand-side substitutability enter the analysis, the 

direction of the analysis – whether it should be from the perspective of the buyers or of the 

suppliers can be difficult to determine. For instance, in Sovion/Südfleisch, it is difficult to determine 

what was driving the purchasing market definition: the supply-side substitutability or demand-side 

substitutability, since both were included in the analysis. The function of each measurement, 

however, was not clear.  

Another source of confusion are cases in which the methodology of relevant purchasing market 

definition is not explicit. This is evident in the British Airways case. The Commission assumed that 

British Airways would be a powerful purchaser on the market for purchase of air travel agency 

services based on its powerful position downstream. This might have been appropriate in the 

concrete case at hand, because on the narrowly defined market for the purchase of air travel agency 

services, a large market share downstream would translate into a high market share upstream. 

However, this type of reasoning sends the message that a substantial market share downstream 

would translate into a high market share upstream. This will not necessarily be true.  

Furthermore, the breadth of the relevant market will vary depending on the abuse at hand. As 

argued in Chapter 7, the narrow market in British Airways can be justified by considering the 

alleged theory of harm – downstream market foreclosure by means of leveraging of power 

upstream. The narrowly defined market for air travel agency services is the nexus point where the 

interests of the two downstream firms – British Airways and its rival airlines – clashed. However, 

the narrow relevant market definition may not be appropriate if the claim were monopsonization 

of an input –e.g. travel agents’ services.  

The main argument is that reasoning “by analogy” about the methodology of defining a relevant 

purchasing market based on what we know about defining relevant selling markets is overly 

optimistic. Reasoning by analogy is prone to errors. Combined with confusing examples and lack of 

guidance, it is a recipe for mistakes. This study has not come across evidence about the prevalence 

of wrongly defined relevant purchasing markets. The national cases discussed in Chapter 6 give an 

indication that this might be the case. The strongest indicator, however, is the persisting perception 

that powerful purchasers such as supermarkets are bound to escape the scope of Art. 102 TFEU 

because of low market shares. The market shares in question are routinely calculated by reference 

to share of the downstream market. This is indicative of either a misunderstanding about the fact 
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that relevant purchasing markets are defined from the perspective of suppliers; or it is indicative of 

the methodology in British Airways in which symmetry between upstream and downstream shares 

is assumed. Both approaches are wrong.  

Dominance was the third and final sub-topic addressed in Chapter 4. Buyer dominance, just like 

seller dominance, is more than a matter of market shares. However, just as in the case of relevant 

market analysis, few examples of buyer dominance are available, so the best one is left with is 

“reasoning by analogy”. This can be tricky, also in the case of determining buyer dominance for the 

same reasons it is difficult in a relevant market analysis – without a theory of measurement for 

buyer power, reasoning by analogy can bring us into the same difficulty of wondering “what should 

be flipped”.  

For this reason, in Chapter 4, the decision is made to turn to suggestions from economics about a 

possible methodology for assessing buyer dominance. The methodology is difficult to apply directly 

in antitrust assessment of dominance since it involves the measurement of elasticity of supply and 

elasticity of fringe demand – measures, which are difficult to come by. However, it can be adapted 

for the purpose of analysis, e.g. by considering qualitative measures of elasticity. Conveniently, the 

methodology fits with the legal requirements governing the assessment of dominance. However, it 

is noted, the methodology refers to buyer power in the sense of ability to decrease input prices. In 

that sense, it does not necessarily explain whether the power is sufficient to exclude competitors. A 

further limitation arises when we consider less clear-cut cases of dominance in which suppliers 

might have some countervailing power or when rival purchasers hold power. How much power is 

sufficient in order to put in place an exclusionary strategy in these scenarios is a question that 

would have to be carefully considered in light of the specific theory of harm and market context. 

Despite these limitations, the implications of the discussion are significant. It is usually assumed 

that companies in possession of buyer power will not satisfy the requirements for dominance. It was 

shown that if a relevant purchasing market is properly defined and upon consideration of the 

constraints on the exercise of buyer power, more buyers will fall within the scope of Art. 102 TFEU 

than previously thought. This, of course, does not mean that the analysis should stop at a finding of 

dominance. The dominance requirement is a helpful first filter for the abuse of dominance 

prohibition. However, given its one-size-fits-all nature, dominance is also to be taken with a grain of 

salt. Power to decrease purchasing prices is not necessarily indicative of the possibility to leverage 

buyer power and thereby exclude competitors on other markets. Just as the test for abuse should be 

attuned to the theory of harm, so should the assessment of dominance and the drawing of relevant 

markets take into account the abuse in question.  

Chapters 3, and 4 addressed the pre-requisites for the application of the EU antitrust rules to 

powerful buyers. However, each type of conduct is subject to further examination in accordance 

with the tests applicable to the conduct in question. The choice in this study was to structure the 

discussion along the lines of the major competition concerns – collusion, exploitation, and 

exclusion. Of course, there are overlaps. Collusion may be undertaken for the purpose of 

exploitation and for the purpose of exclusion. Exploitation may occur simultaneously with exclusion 
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or follow from it. An exclusionary strategy may aim to thwart vigorous competition thus resulting 

in the dampening of competition which is normally associated with collusion. Despite the difficulty 

of neatly separating these categories, their use is helpful if the aim is to have an approach informed 

by economic theory. For this reason, Chapter 5 primarily discusses agreements likely to result in 

collusion (although they may sometimes be aimed at foreclosure), Chapter 6 discusses exploitative 

conduct – by means of unfairly low purchasing prices or by means of unfair trading terms, and 

Chapter 7 discusses exclusionary uses of buyer power.  

5. COOPERATION OR CARTELLIZATION? 

Chapter 5 discussed the issue of cooperation among purchasers. It gave examples of the variety of 

ways in which purchaser cooperation can fall foul of the EU antitrust rules, in particular Art. 101 

TFEU. Distinction was drawn among the following types of buyer cooperation: horizontal cartels 

and vertical cartels and market-sharing agreements. Within these, the distinction was made 

between hardcore collusive agreements and “softer agreements” such as information exchanges or 

partial limitations of competition among purchasers, such as “no poaching” agreements. Next, joint 

purchasing agreements were discussed. Finally, the chapter touched on standardization activities 

carried out by powerful buyers.  

The finding is that the EU competition rules, in particular Art. 101 TFEU, apply in equal measure to 

buyer collusion as well as to seller collusion. However, important fundamental questions remain 

with respect to purchaser cooperation. The Commission guidelines seem to predicate a finding of 

restraint of competition on the presence of downstream harm – an approach questionable in light 

of the case law of the Court of Justice. Overall, there are clear signals from the Court that buyer 

collusion is to be treated no differently from seller collusion. This makes a lot of sense, not only 

when one considers the possibility of welfare harm due to the exercise of monopsony power, but 

also the possibility that an agreement to fix purchase prices will spill-over to downstream prices or 

other aspects of competition.  

The discussion reveals, however, other pertinent legal issues with respect to the assessment of 

buyer cooperation. One of the key issues is the distinction between restriction of competition by 

object and restriction of competition by effect. An object restriction calls mostly for factual 

evidence; whereas a restriction by effect requires economic analysis. Hardcore cartels fixing 

quantities and prices, or sharing markets would fall under the category of restriction by object. The 

difficulty arises in the context of agreements where the nature of the conduct or practice is less 

clear. For instance, exchanging information between competing buyers can be a perfectly innocuous 

activity. However, it may also signify an intention to curtail purchases and thus depress prices.  

The difficulty is especially pronounced with respect to joint purchasing agreements. Distinguishing 

between joint purchasing and buyer collusion is not necessarily easy. In theory, the two operate 

quite differently: cartels limit purchases and depress prices; joint purchasing agreements enable 

increased purchases and lower prices thanks to volume and efficiency. However, it has been 
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suggested that the two are very difficult to distinguish in practice. The Commission’s guidelines 

suggest that purchasing agreements are to be assessed as restrictions of competition by effect, but 

it is possible they may be seen as restrictions by object by courts.  

Similar problems arise with respect to buyer standardization agreements. Little is known about 

how they will be assessed by authorities and by courts. In some instances, the impact on prices will 

be evident; in other cases, authorities will need to study the standardization initiative in order to 

determine the likely impact on welfare and on competition. Little information is available about the 

likely approach to be taken in such cases. The available cases from some Member States indicate 

that authorities view such initiatives with suspicion.  

Furthermore, collusive agreements might have exclusionary goals. Joint purchasing may serve to 

enhance the power of one group of customers to the detriment of another. Collective initiatives 

involving buyers and sellers – be they about prices or quality standards – may have the hidden aim 

of excluding certain producers (especially those from other countries) – in an effort of raising prices 

and protecting their own market position. The fact that there may be efficiencies from buyer 

cooperation or the fact that the agreements profess the pursuit of noble goals should not blind 

enforcers to the possibility that the agreements might pursue anticompetitive aims. On the other 

hand, an outright prohibition of such practices might discourage a lot of efficiency-enhancing and 

otherwise socially desirable cooperation.  

For this reason, careful analysis by authorities is suggested. Of course, the problem is that the 

choice of assessment under Art. 101 (3) TFEU offers two radical options: one, the rather harsh 

restriction of competition by object where the presumption is against the defendant; the other one, 

is the resource-consuming restriction of competition by effect in which the burden is on the 

authority to show harm to competition. The obvious temptation for authorities is to frame 

agreements as restrictions by object, thus avoiding the need for an expensive and time-consuming 

assessments of effects. The challenge is to construct ways in which restriction by object can make 

some space for agreements which – although they might be restrictive – are not evidently 

anticompetitive just by considering their form. The suggestion made in the chapter is that Art. 101 

TFEU can be calibrated to allow for more reasonable assessment of agreements such as joint 

purchasing and buyer standardization. One possibility is to consider an intermediate step before 

the decision is made for an analysis based on restriction by object or restriction by effect. The 

intermediate step would allow the authority to carry out sufficient research into the practice to see 

if it is a restriction by object passing off as something else. A second option is to make more 

extensive use of Art. 101 (3) and allow defendants the possibility for exemption of the agreements.  

In short, there are areas in which the law is clearer, and others in which it is more uncertain. There 

seems to be a strong consensus – based on the enforcement activity of the Commission as well as 

national competition authorities – that buyer cartels, be they vertical or horizontal, are to be 

considered restrictions of competition by object without need for proof of consumer harm. This is 

confirmed by the case law of the Court. In fact, the Court goes even further and has ruled that 

“softer” forms of buyer collusion such as information exchange are restrictions of competition by 
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object. However, there are areas in which more work needs to be done. In the assessment of such 

less clear-cut cases, it is worth keeping in mind the limitations of an analysis based on downstream 

effects.  

The prohibition of buyer cartels speaks to the willingness of the Court to treat buyer power and 

seller power symmetrically and an interest in protecting suppliers. There are good economic 

reasons to do that. The harm from monopsonistic exploitation is one of them. However, even if 

buyer cartels do not reach levels of participation sufficient to result in monopsony power, this is 

still not a good reason to exempt them from the antitrust rules. Cartels, by virtue of the way they 

operate, distort the pricing mechanism in the economy. Cartelists send signals to the marketplace 

about the value of the goods and services they buy. Thus, while economies might be achieved in the 

short run, the danger is that investors and producers will flee away from the markets or slow down 

their activity. This is an important reason to think twice about endorsing buyer cartels – even when 

there seems to be public consent for their existence. 

6. EXPLOITATION OF BUYER POWER 

Chapter 6 discussed the issue of exploitative abuse of buyer power, primarily in the context of Art. 

102 TFEU. The first part of the chapter zooms in on the question of excessively low prices imposed 

by powerful purchasers with the goal of showing how Art. 102 TFEU applies to such claims. The 

second part of the chapter addresses the issue of unfair contract terms imposed by powerful buyers 

with the goal of showing that unfair terms do not necessarily fall outside the scope of the 

competition rules. In both cases, the available case law lends support to the claim that exploitative 

uses of buyer power can be addressed under the competition rules. What is less clear is how the 

assessment will be carried out and whether the outcome under the rules as they stand fits an 

economically sound approach to antitrust.  

The preliminary answer to the question about the extent to which the competition rules apply in 

the case of excessively low pricing by powerful buyers is that very few indications are available as 

to how the law treats exploitatively low prices imposed by powerful buyers. However, the study did 

not stop at this preliminary answer. It decided to consider how such claims might be assessed 

under the doctrine on excessively high pricing by suppliers. This doctrine is rather contested. 

Firstly, there is the question about the nature of the test to be used in such cases. It would seem that 

the United Brands test is the most recognized test for excessive pricing. However, this test has co-

existed with other approaches which are sometimes less stringent than the test in United Brands. 

Furthermore, the excessive pricing doctrine does not apply to cases of sheer exploitation only. It 

covers “mixed cases” in which exploitation accompanies another abuse – such as partitioning of the 

internal market and preventing parallel trade; or the pricing out of competitors by forcing 

consumers to pay prohibitive prices for switching, for instance. It is unclear whether proving both 

prongs of United Brands is necessary or whether satisfying just one would be enough. This 

uncertainty carries over to the assessment of excessively low pricing by powerful buyers.  
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Secondly, there is the question of the appropriate benchmark for assessing excessiveness. In a 

number of cases, the Court has held that a price bearing no relation to the economic value of the 

good or service offered can be found abusive. Usually, economic value is interpreted as “cost” which 

essentially means that the test becomes an assessment of profitability. This interpretation has been 

put into question in some recent Commission decisions, in which cost was interpreted in terms of 

value to the customer. Under this formulation, the scope of applicability of Art. 102 TFEU shrinks. 

Under both definitions, the outcome reached is undesirable. 

Similar concerns arise with respect to the definition of economic value in the context of claims of 

excessively low purchasing prices. The Court’s pronouncements in CICCE, the only EU case on 

exploitatively low pricing by dominant buyers, go in the direction of a “below-cost” pricing test. 

However, under the new interpretation of “economic value” adopted by the Commission, the test 

becomes an assessment of whether the buyer’s offer corresponds to what the good or service 

would fetch when resold or transformed. It was argued both definitions are likely to lead to 

economically unsound outcomes. Under the first definition, inefficient, high-cost suppliers would be 

protected. Under the second interpretation, the buyer’s own surplus and value-creation come under 

attack. 

However, it is argued that applying the United Brands test, as adapted in CICCE, to cases involving 

excessively low prices imposed by a monopsonist is even more dangerous than in the monopoly 

equivalent. Firstly, in the case of monopsony, the test places the emphasis on producer’s cost. This 

means a potential plaintiff in the case of alleged monopsonistic exploitation, is in possession of the 

necessary evidence. If definition of economic value as downstream consumer’s value is adopted, 

this is easier to observe than in the case of monopolistic exploitation claims. Secondly, there is no 

precedent – as in SACEM I which held that a dominant company’s own inefficiency cannot justify 

excessively high prices – which would require producers to show that they are efficient themselves. 

Given the state of the law, it is argued that unmeritorious claims seem more likely to succeed in the 

case of monopsony power than in the case of monopoly power.  

The need for modernization is obvious when one considers that cases involving exploitation of 

buyer power do arise before national authorities. The limits of the current legal test are 

exacerbated when the complaints represent follow-on action tailored after an existing decision by a 

competition authority. If complainants can rely on information about buyer dominance and prices, 

their case is strengthened even if the case itself might have little merit. For authorities sympathetic 

to claims for protection and courts with little experience, the potential for granting an 

unmeritorious claim is high.  

This was not the situation in the cases discussed in Part I of Chapter 6. However, several important 

elements should be distinguished. Firstly, it should be noted that both the OFT and the Irish 

Competition Authority are authorities with market orientation. Furthermore, both authorities have 

access to economic expertise. The OFT, currently the Competition and Markets Authority (CMA), 

has a reputation as one of the most authoritative competition law enforcers. Smaller, less- well 

staffed competition authorities might be tempted to follow the legal arguments, especially if they 
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are faced with a formalistic court of (administrative) appeals. The same holds for national courts 

faced with claims of exploitation.  

Secondly, neither Ireland nor the UK have much by way of stricter rules on dominance, provisions 

on economic dependence or legislation aimed to offer special protection to SMEs in the context of 

competition law. Ireland had a prohibition of below-cost selling, which, however, was lifted up in 

2005. The presence of stricter national laws and a generally permissive attitude to claims of 

exploitation might tip the balance in favor of following the relatively permissive legal test in CICCE 

or adopting the even more permissive interpretation of Scandlines. In this respect, CICCE itself is a 

case in point. The claims of CICCE were granted by the French competition authority. CICCE 

explicitly relied on this as an argument in its pleadings before the Court of Justice. The Court, 

however, noted that the outcome reached under national rules does not bind the interpretation of 

the EU competition norms. 

Thirdly, incentives to follow the letter of the legal tests might change if the allegedly dominant 

buyer is a foreign undertaking and the suppliers suffering the harm are domestic companies. This is 

not an improbable claim. In the grocery sector, the majority of powerful retail chains are German, 

with some notable exceptions. In the countries of Eastern Europe, these chains face national 

suppliers and limited home-grown retail competition. The impact of their conduct is thus unevenly 

distributed across national borders. This might, although it need not, prompt a more permissive 

attitude to enforcement of the rules by national authorities.  

In such situations, national authorities may be subject to political pressures. The extent to which 

national authorities are independent from governments – de jure and de facto – varies across 

Member States. In such cases, the obligation to follow EU law is an important argument. In the case 

of excessively low purchase prices, the laws, however, offer the dangerous possibility of upholding 

unmeritorious claims. These are all good reasons why exploitative abuse should be modernized. 

Guidelines, of course, are one way to communicate with authorities and suggest possible 

interpretations of the current doctrine. Another way is by means of strategic enforcement of the 

rules so that examples can inform enforcement at the national level. In this sense, the publication of 

positive as well as negative decisions is of equal importance. The way in which decisions are 

reasoned spurs debate. Such was the case with Scandlines – a rejection of complaint which never 

made it to Court,2 but the reverberations of which are still felt. 

Modernization of the approach would hopefully allow for the application of the rules also to cases 

where monopsonistic exploitation is a real concern. There are situations in which antitrust 

intervention by means of Art. 102 (a) TFEU will be one of the few, if not the only, available antitrust 

instrument. There are sectors which are susceptible to buyer power and in which this buyer power 

is concentrated literally in the hands of one purchaser. The grocery retail sector may not be the best 

example, but this could be the case e.g. in the provision of labor-based services such as healthcare. 

                                                             
2 The Commission’s decision was initially appealed, but the appeal was subsequently withdrawn. See Case T-

399/04 Scandlines Sverige v Commission reported in OJ C 6/40 [8.1.2005].  
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In sectors characterized by high concentration, high barriers to entry on the purchasing market, 

and low supply-side substitutability, the exercise of monopsony power can be harmful for overall 

welfare. While suppliers may not necessarily exit the market – a smart buyer should not want that – 

the decrease in purchases may push them to skimp on quality or to supplement their income by 

requesting additional charges from other customers. Where the buyer is purchasing on behalf of 

final consumers, the suppliers might attempt requesting additional charges from final consumers 

even at the risk that consumers will complain. This is not unheard of in the healthcare sector, in 

which medical service providers find creative ways of billing.3 One of the issues in the OFT 

investigation into care homes for old people was the practice of requesting “topping up” for various 

services.   

Secondly, excessive pricing claims might be the only available instrument when the buyer power 

was achieved by means other than exclusion. This would be the case in mergers which were cleared 

but the result was anticompetitive. This would also be the case where buyer power is “inherited” – 

as, for instance, where the purchaser has exclusive rights or is the former incumbent. In these cases, 

the monopsonist might very likely be a monemporist. In some cases, it might be easier to prove the 

monopsony exploitation claim rather than the monopolistic exploitation claim towards consumers. 

Thus, although one should retain healthy skepticism towards claims of buyer exploitation, Art. 102 

(a) TFEU remains an important, albeit certainly intrusive, instrument of antitrust enforcement.  

The second part of Chapter 6 addressed the question to what extent the EU antitrust provisions 

apply to unfair trading practices engaged in by powerful buyers. It highlights the fact that unfair 

trading terms have always fallen within the scope of the EU competition rules. Given this, it is 

surprising to see that in the context of the debates about buyer power in the food supply chain, 

competition law has been marginalized. This is strange especially considering that many of the 

unfair trading practices in question involve classic competition law issues such as foreclosure and 

collusion, in addition to exploitation. 

Some practices are rather vaguely defined and it is impossible to infer, based on the definitions 

given in the Commission’s Green Paper on Unfair Trading Practices, whether they are the outcome 

of a sheer exercise of economic power or whether they have perfectly legitimate, pro-competitive 

justifications. Certain practices – such as ambiguous contract terms or absence of written contracts 

– in and of themselves say little about the likelihood of exploitation – since they are also used by 

businesses where no market power is likely. In this case, it is important to verify that the scales are 

indeed tipped in favor of one of the parties. However, the Green Paper remains vague with respect 

                                                             
3 See e.g. E Rosenthal, “As Insurers Try to Limit Costs, Providers Hit Patients With More Separate Fees” (25 

October 2014) The New York Times < http://www.nytimes.com/2014/10/26/us/as-insurers-try-to-limit-

costs-providers-hit-patients-with-more-separate-fees.html>. This is one in a series of articles by Ms. 

Rosenthal dedicated to the health care costs and pricing in the US.  

http://www.nytimes.com/2014/10/26/us/as-insurers-try-to-limit-costs-providers-hit-patients-with-more-separate-fees.html
http://www.nytimes.com/2014/10/26/us/as-insurers-try-to-limit-costs-providers-hit-patients-with-more-separate-fees.html
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to the need for a filter – e.g. market share thresholds or check-lists that would suggest that one of 

the contracting parties is in possession of power.4  

The argument made in part II of Chapter 6 is that the EU antitrust rules are in principle capable of 

dealing with unfair trading practices. If buyer dominance can be proven, the concept of abuse can 

accommodate a wide variety of claims. Some of them might require more detailed economic 

assessment such as requirements for certain payments like slotting allowances, marketing 

contributions or obligation to take back unsold goods. There might be solid business justifications 

for such conduct. However, naked restraints – serving no obvious purpose but exploitation – could 

be found abusive.  

For some cases, enforcers can rely on already recognized benchmarks or existing case law. As 

discussed in Part I of the Chapter, requests for payments of fictitious services by a dominant 

undertaking have been found abusive. The lack of written contracts may be auxiliary to an abusive 

scheme aiming to exploit trading partners and/or exclude competitors. With respect to 

benchmarks, those could be, for instance, regulation or widely accepted norms of business 

behavior. A blatant breach of EU legislation prohibiting late payments could be one such 

benchmark. Encroachment on a contract partner’s intellectual property rights could be another 

such benchmark. In these cases, the possibility of finding abusive reprisal is crucial. The dominant 

company would probably not engage in blatantly abusive behavior if it was not sure that its trading 

partners would be too afraid to complain to authorities. More effort should be taken to 

communicate that reprisal or punitive behavior by a dominant undertaking can be found abusive 

and will be investigated. The “fear factor” discussed in the Green Paper is probably one of the main 

reasons why cases of sheer exploitation are not often encountered in antitrust practice.  

When it comes to less evident practices, more guidance is needed with respect to assessment – be it 

under Art. 101 or Art. 102 TFEU. The issue of slotting allowances, for instance, has been discussed 

at least since the first UK grocery market study; literature on the issue is also available. However, 

the research has not been able to identify a case of enforcement of the EU norms in a case involving 

slotting allowances. In general, actual enforcement of Art. 101 TFEU in case of vertical restraints 

seems to have come to a virtual halt after the adoption of the more economic approach. This is 

unfortunate because in the era of modernization, examples of the more economic approach “in 

action” are needed. Thus, although in principle, the rules seem to apply, more information about 

how the rules apply in practice is needed. For practices and trading terms which cannot be assessed 

in the abstract – because their impact on competition and welfare will vary depending on the 

concrete circumstances of each case – this is crucial.  

Of course, it is possible that even when examples and guidance are provided, there remains a gap in 

the law. This is plausible especially with respect to the requirement for some measure of power. 

                                                             
4 For a possible checklist in the assessment of buyer-led vertical restraints, see P Dobson, M Waterson M and 

A Chu, The Welfare Consequences of the Exercise of Buyer Power (Research paper prepared for the OFT, OFT 

239, 1998), Table 2 “Key Issues for Consideration in a Buyer Power Investigation”, 31. 
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Competition law does have gaps with respect to economic power. Much of the assessment relies on 

market share thresholds which are prone to imprecision. But even if market power could be 

perfectly tested, some situations may still “fall through the cracks” due, for instance, to the way 

relevant markets are drawn. Situations of commercial strength – falling short of a dominant 

position as a purchaser or as a seller, but in which the trading partners are dependent – are 

examples of such possible gaps. Situational monopolies/monopsonies, in which the dependency is 

the result of contractual or technological “lock-in” by the suppliers, may be another example of a 

situation that may be hard to address under Art. 102 TFEU.5 However, Art. 102 is not the only 

possible instrument. Art. 101 TFEU also offers possibilities for addressing unfair contractual terms 

in cases where the balance of power is tipped in favor of one of the parties. The question, yet again, 

is how the tests available can be adapted to situations involving buyer power. 

In light of the foregoing, the argument is made that the gaps in the law need to be carefully studied 

before blanket prohibitions are adopted and competition law is discarded as an option. Competition 

law could apply but the rules as currently framed require adaptation. Doing so could provide for a 

reasonable solution to claims involving exploitation by means of unfair practices. It could make 

sure that an option is provided for the meritorious claims, but also that unmeritorious claims can be 

filtered out.  

However, in the absence of competition law enforcement, other initiatives have taken place. 

Categorical prohibitions are at heart of the growing trend of adopting stricter unilateral conduct 

laws. This trend is visible across the EU Member States. The newly adopted rules aim to solve the 

issues in the food supply chain. It is unclear to what extent they are likely to succeed where 

competition law fails and to what extent they are likely to perform just as well in areas in which 

competition law already does well. The argument made in this manuscript is that competition law 

needs to consider how it can be more relevant in this area.  

7. BUYER-INDUCED FORECLOSURE 

Chapter 7 completes the discussion on buyer power by addressing the applicability of the EU 

competition rules to different types of buyer-driven foreclosure. The main research question 

addressed was: in what ways can buyer power be used for exclusionary purposes and under what 

circumstances does it breach the antitrust provisions? The answer reached is that EU competition 

law is insufficiently prepared to deal with complex foreclosure schemes executed by powerful 

buyers. 

The chapter aimed to verify, in particular, whether the legal assessments would be suitable in cases 

involving foreclosure by powerful buyers. For the purpose of manageability, it suggested that a 

                                                             
5 Cf. Case 22/78 Hugin Kassaregister AB and Hugin Cash Registers Ltd v Commission of the European 

Communities. [1979] ECLI:EU:C:1979:138. Hugin was found to be dominant on the basis of the fact that it 

dominated the production and supply of spare parts for the cash register machines which it produced. 

However, the company had a rather small share of the market for cash registers. 
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distinction be drawn between two scenarios of buyer-driven exclusion: 1) exclusion of rival 

purchasers (monopsonization) or 2) leveraging of buyer power to achieve power on another 

market.  

On the basis of this distinction, one would expect that consumer welfare would fail as a 

requirement in monopsonization scenarios, with the important exception of monempory. Thus, the 

argument is made that the consumer welfare requirement is not appropriate for cases of predatory 

overbidding such as Weyerhaeuser, nor for cases where monopsony power is created through 

mergers such as Cargill.  The original expectation was that, these two situations aside, in principle, 

an assessment based on downstream harm would be reliable for leveraging scenarios.  

Surprisingly, this expectation was not sustained. It was found that the theory does not necessarily 

hold for the leveraging theory either. This conclusion was reached in the analysis of British Airways. 

In this case, it was argued, the welfare harm could be spread upstream by means of price 

discrimination without any tangible impact on consumers. Yet, the absence of downstream harm is 

no indication of the actual likelihood of success of the scheme. The ironic outcome in this case is 

that this conduct would probably not be prohibited under the more economic approach. In this 

respect, the formalistic approach can fill the gap. However, the formalistic approach comes at the 

cost of precision.  

The analysis of EU soft law and case law shows that the monopsonization scenario is virtually 

absent from the legal framework with the notable exception of the Horizontal Merger Guidelines. 

Even if other soft law instruments mention concern with monopsony power, they require the 

showing of downstream harm as a prerequisite. The implication is that situations in which 

monopsony power is not accompanied by seller power or where harm is not observable will escape 

the assessment. Only the Horizontal Merger Guidelines suggest that regard should be had to the 

impact on total output, not downstream harm only. Yet, as the examples in Chapter 7 demonstrate, 

monopsonization can be profitable. It is also plausible. The fact that so little is known about it in 

antitrust literature should not be taken as an indication of how often it occurs in reality.  

8. THE SCOPE OF THE EU ANTITRUST PROVISIONS 

The thesis started out with a puzzle: given that buyer power can be harmful to efficiency and to 

competition, given the antitrust experience with buyer power, and given complaints about buyer 

power, why does EU competition law seem to turn a blind eye? The study has discussed the 

economic literature, the legal prerequisites as well as the legal tests applicable to three types of 

anticompetitive conduct by buyers: buyer collusion, exploitation of buyer power, and exclusion by 

powerful buyers. The short answer to the research question: “to what extent do the EU antitrust 

rules apply” is that, with a few exceptions, notably the limitation regarding public purchasers in 

FENIN, the competition rules apply to the conduct of powerful buyers just as much as they apply to 

the conduct of powerful sellers. 
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Does that mean that buyer power and seller power are treated equally in EU competition law? The 

answer is: not quite. Firstly, much less guidance exists on the topic of buyer power. Navigating the 

rules, as evident in this study, is difficult. There are contradictions and mixed signals across 

different soft law documents, and between the soft law and Court judgments. Secondly, the 

assessments proposed in the soft law may preclude the application of the competition rules in 

practice. Thirdly, the limited case law available on the topic of buyer power is mostly old and 

features very little economic assessment. The modernization program has barely touched on the 

issue of buyer power. As a result, there is little wonder why little enforcement – private or public – 

has taken place.  

This seems to explain the paradox – the reason for the limited enforcement seems to be the lack of 

understanding of the rules. This is, however, only part of the story. What remains inexplicable is the 

slow rate at which economic learning on buyer power reaches enforcers and policy-makers. There 

seems to be unwillingness to let go of Galbraith’s highly attractive proposition – that increasing 

buyer power will bring benefits for consumers. It is not possible to fully negate this proposition 

because in some circumstances it will be true. It is important, however, that it be realized that the 

proposition need not always be true. Monopsony power, monempory power, or countervailing 

power depending on the circumstances can have a serious impact on efficiency and on competition. 

There is no reason to be optimistic about their impact. 

In those situations, classic competition issues can arise. Of course, these issues can be symmetric to 

seller-side conduct or practices that authorities are already familiar with. This does not mean that 

critical reflection on how to accommodate buyer power concerns can be foregone. More guidance 

on basic elements of antitrust analysis such as relevant market definition and buyer dominance can 

already be an improvement. Future enforcement will reveal whether in fact the EU antitrust 

provisions are capable of distinguishing between harmful and pro-competitive buyer conduct.  

The current approach toward buyer power is a silent one. It ignores the problem and is slow to 

reflect its increasing societal importance. This thesis has argued that this approach given the 

context of modernization is not optimal. Instead of showcasing the advantages of the more 

economic approach, it emphasizes its deficiencies. 

9. TO ENFORCE OR NOT TO ENFORCE 

The goal of this research was to contribute to the debate on the enforcement of the EU competition 

rules to the exercise of buyer power. The contribution of this study has been to verify the extent of 

applicability of the EU competition rules to the conduct of powerful buyers. The research carried 

out revealed that some of the major assumptions underpinning a preference for non-enforcement 

do not hold. Buyer power can be harmful to competition, welfare, and to consumers. There is no 

legally binding requirement for proof of consumer harm for the application of the EU competition 

rules to buyer conduct. The EU antitrust rules apply to all types of anticompetitive conduct by 



Chapter VIII 

400 
 

buyers – collusion, exploitation and exclusion. There are few compelling reasons to treat buyer 

power differently from seller power.  

Of course, the decision to enforce the rules vigorously – or not at all – lies with competition 

authorities. Many other factors, in addition to the likelihood of harm to welfare and competition, 

are at play in the setting enforcement priorities and deciding to take action in particular cases. One 

obviously relevant factor is how authorities’ work is evaluated. Authorities may decide to prioritize 

on the basis of the impact of intervention – whether real or perceived. Cases in which harm is 

larger, where it is more visible or concentrated, or more easily understood by the general public 

might be prioritized. Political pressure may also play a role in setting priorities for action.  

Efficiency of enforcement is also not to be underestimated. Cases that require a lot of investigation, 

fact finding, and data analysis may be de-prioritized in favor of more “clear-cut” cases where the 

data is available and little economic research is necessary. The availability of suitable remedies is 

also important. If not, it may be argued, advocacy may do the job more quickly and more effectively. 

Additional factors concern the likelihood of a successful case, which can be defended on appeal. In 

this sense, too, clear-cut cases that fit established legal categories may be more attractive 

candidates for enforcement.  

Still, antitrust enforcement progresses when the law is applied to concrete cases. Only then do 

limitations of existing rules come to light. This research has argued that guidance on buyer power is 

much needed. But in addition to theory, concrete enforcement is of vital importance. Many of the 

cases from which we piece the doctrine of buyer power together pre-date the modernization 

program. Whether the rules are still valid is a question that only the Courts can determine. In the 

absence of answers, uncertainty reigns.  

10. THE MANY PARADOXES OF ANTITRUST 

Antitrust is full of paradoxes, it seems. Bork started the trend with “The Antitrust Paradox” in which 

he lamented the illogical nature of a policy which aimed to promote competition but ended up 

achieving the exact opposite – stifling competition by penalizing pro-competitive, efficient behavior 

and protecting inefficient competitors.6 Yet, Bork’s panacea – the introduction of a consumer 

welfare standard against which anticompetitive behavior could be measured – found many critics 

over time. Using consumer welfare as a measuring stick for market behavior was found prone to 

betray the well-being of consumers in important ways – as Barak Orbach argues in his article titled 

“The Antitrust Consumer Welfare Paradox”.7 A related issue concerns the ability to use competition 

law to protect welfare. Economic theory teaches us that monopolies, to which we might also add 

monopsonies, reduce welfare in society. Yet, direct intervention with the competition law tools in 

order to protect society from welfare losses is also difficult. As argued by Bruce Lyons, this leads us 

                                                             
6 R Bork, The Antitrust Paradox: A Policy at War with Itself (Basic Books, Inc. 1978). 
7 B Orbach (n 1). 
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to the paradoxical avoidance of exploitative claims by competition law authorities – the concept of 

exploitative abuse in Art. 102 TFEU is considered an instrument which is blunt and prone to 

measurement errors.8   

This thesis has introduced yet another paradox – the monopsony paradox. This paradox, just like 

the ones just mentioned, is partially the result of the limits of our methodology. Monopsony power, 

theory teaches us, can be harmful for consumers, for efficiency, and for competition. Yet, applying 

the rules to buyer power raises questions of possible chilling effects on competition. One of the 

main risks is that the rules, which are meant to protect competition and welfare, might end up 

serving the private interests of (not-so-efficient) suppliers.   

At the same time, some of the difficulties are overstated. When it comes to likelihood of errors, the 

issues presented by buyer power are nothing new. In some cases, the likely impact will be difficult 

to measure; in others – measurement will be easier. If evidence is available that buyers met and 

agreed to split markets and depress prices, the case might be clear-cut. However, less defined forms 

of buyer cooperation will present challenges for enforcers. Authorities may find it relatively 

unproblematic to confront long-standing monopsonists where these impose blatantly unfair terms 

with no possible business justification on atomistic suppliers. At the same time, claims of 

exploitation by means of unfairly low prices, if filed by powerful suppliers in a dynamic market, 

would require careful examination.  

Realizing that antitrust claims involving buyer power, just like antitrust claims involving seller 

power, are not uniformly difficult or easy to assess means that progress can already be made across 

a number of dimensions. A good place to start would be to update the guidelines on Arts. 101 and 

102 TFEU, and introduce distinctions for conduct by powerful buyers. More guidance on relevant 

purchasing market definition is also necessary. Finally, explaining the standard of assessment that 

will be used in cases involving buyer power – i.e. a broad consumer welfare standard or a total 

welfare standard – can send important messages to potential plaintiffs and defendants.  

This does not mean that the question about the appropriate treatment of buyer power has to be 

settled for all possible cases. This thesis has contributed some indications about important factors 

to take or not take into account in the assessment of some cases involving buyer power. However, 

actual enforcement will inevitably lead to difficult questions. Tests will have to be devised to take 

into account the specificities of buyer power in given sectors or situations. Difficult trade-offs will 

sometimes have to be made. This is, however, nothing new in antitrust enforcement. Debates about 

the appropriate way to assess cases involving seller power fill the antitrust literature. It is time that 

the same happens for buyer power assessment. At this point, the debate should move beyond the 

question if EU competition law applies. The next questions should address how the rules will be 

applied.  

                                                             
8 B Lyons, ‘The Paradox of the Exclusion of Exploitative Abuse’ (2007) CCP Working Paper 08-1, 1. 
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11. BEYOND (COMPETITION) LAW 

The fact that the competition rules apply, of course, does not mean that the application of EU 

competition law would lead to the optimal outcome for society. Firstly, law in general has 

limitations. Applying the law does not necessarily mean a problem will go away. In fact, law is often 

limited in its ability to provide timely solutions to real-world problems. Complementary strategies, 

or strategies bypassing law altogether, may be more effective than law enforcement in solving the 

societal problem at hand. EU competition law is but one of the instruments in the toolbox of policy-

makers. Other tools – legal and non-legal are available. 

This requires careful delineation of the actual societal problem at hand. Sometimes buyer power is 

used as a “cover” for other problems. There is a parallel to draw with the history of the Sherman Act 

and the activities of the Beef Trust. Economic historians today argue that the depressed cattle 

prices simply reflected general deflation for agricultural products in the aftermath of the US Civil 

War, not necessarily the exercise of buyer power (unilateral or collusive).9 However, there was no 

way for the ranchers to know this. What the ranchers observed was that consolidation of power on 

the purchasing side coincided with the drop in the prices they received.  

Similarly, today some note that there are other problems in the food supply chain, in addition to the 

power of retail chains. Such problems may be related to, among other things, speculation in 

commodities on global markets, differences in exchange rate, and competition from lower cost 

suppliers from abroad.10 Paul Gorecki of the Irish Competition Authority argues, for instance, that 

the troubles of Irish food suppliers were linked to competition from cheaper products from other 

EU countries, not only to buyer power. In such cases, introducing additional laws or even applying 

competition law will not necessarily ensure the viability of suppliers in the long-run. It might even 

be counter-productive. Anecdotal evidence from Slovakia suggests the introduction of a law 

prohibiting certain unfair trading practices of large supermarket chains backfired when the 

supermarket chains started avoiding Slovakian suppliers and sourcing from abroad.11 

Even if the question clearly concerns competition issues such as market concentration, other 

strategies may offer better solutions. For instance, if the problem is that small suppliers suffer from 

too much dependency on a given buyer, and therefore find themselves unable to expand their 

business or engage in innovative activities, policy initiatives might help. Such an initiative could aim 

to educate small suppliers about the dangers of economic dependency and encourage them to 

diversify their customer base, including by looking for possibilities to export. Suppliers faced with 

gatekeepers should think creatively about ways to bypass those powerful intermediaries who milk 

                                                             
9 G Libecap, "The Rise of the Chicago Packers and the Origins of Meat Inspection and Antitrust"(1992) 30(2) 

Economic Inquiry, 242, 257-258. 
10 P Gorecki, ‘A Code of Practice for Grocery Goods Undertakings and an Ombudsman: How to Do a Lot of 

Harm by Trying to Do a Little Good’ (2009) ESRI Working Paper, esp. at 7-9. 
11 See PMR, “Slovakia’s retail law repealed” (18 January 2011) PMR Newsletter for Central and Eastern 

European Retail News < http://www.ceeretail.com/news/97676/slovakia-8217-s-retail-law-repealed >. 

http://www.ceeretail.com/news/97676/slovakia-8217-s-retail-law-repealed
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their profits. Many suppliers are already experimenting with the possibilities offered by affordable 

ICT to reach consumers directly. Nowadays, it is possible for consumers to “pre-order” parts of a pig 

with a local pig farmer. Some consumers make arrangements with local farms to buy a box of 

whatever fresh produce is available every week. Consumers in the Netherlands can place joint 

orders for sun-dried tomatoes, wine and local delicacies produced by small suppliers in the South of 

Europe (with a large number of customers, the final cost including delivery becomes reasonable). 

The important lesson for suppliers is that it is vital to avoid dependency and to have reliable 

outside options. Policy initiatives that help suppliers achieve more possibilities for growth and 

independence can be more effective than costly, lengthy, and unpredictable legal proceedings. 

Of course, in some sectors, buyer power will be a problem. And depending on the circumstances, 

policy initiatives will not be enough to provide a solution. In some sectors, bypassing the 

middleman is not economically or legally possible in the short run. A general practitioner in the 

Netherlands, faced with the buying power of a strong insurer, cannot realistically be expected to 

offer services to consumers directly, thus avoiding the insurer. In such situations, competition law 

can be an important part of the solution to a problem of buyer power.  

Law may fail in another way – namely, it may provide solutions that are contrary to the preferences 

of society. This possibility is also worth considering: is competition law out of touch with popular 

sentiment? It might be the case that society as a whole prefers an outcome different from the one 

produced by application of EU competition law. In principle, the possibility of amending laws that 

do not deliver on the interests of society or introducing additional laws should be available in a 

democratic society.  

In relation to this point, it has been noted throughout this manuscript that in the EU Member States, 

a number of new laws have been enacted with the overt, or less overt, goal of addressing the issue 

of buyer power in the grocery supply chain.12 Some of these rules resemble competition law and are 

inserted in competition law acts. Others involve blanket prohibitions of specific contract terms and 

market practices. The laws are introduced thanks to Art. 3 (2) of Regulation 1/2003 which allows 

Member States to introduce stricter laws on unilateral conduct.13 

                                                             
12 College of Europe, European University Institute and Center for European Policy Studies (2014) “Study on 

the Legal Framework Covering Business-to-Business Unfair Trading Practices in the Retail Supply Chain” 

(Report prepared for the European Commission, DG Internal Market 

DG MARKT/2012/049/E; 26 February 2014) http://ec.europa.eu/internal_market/retail/docs/140711-

study-utp-legal-framework_en.pdf. In 2015, Bulgaria also introduced a law on abuse of superior bargaining 

position specifically with a view to addressing the issue of unfair trading practices in the food supply chain. 

See OECD, “Submission by Bulgaria: Does Competition Kill or Create Jobs – Links and Drivers Between 

Competition and Employment” (DAF/COMP/GF/WD(2015)16) 

<http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/GF/WD(2015)16&

docLanguage=En > 
13 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on 

competition laid down in Articles 81 and 82 of the Treaty OJ L 1/1. 

http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf
http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/GF/WD(2015)16&docLanguage=En
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/GF/WD(2015)16&docLanguage=En
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There are reasons why the introduction of additional laws should be carefully considered – both 

from the perspective of better regulation, and from the perspective of EU integration. Firstly, laws 

which are introduced are difficult to dismantle. The story of the regulation of US retail chains is a 

case in point. It took many years for the fair trade laws to be repealed; the Robinson-Patman Act 

remains in force to this day. Before introducing new laws, it is worth assessing whether the new 

laws are likely to have advantages over the existing ones. However, we can only know whether EU 

competition law is capable of solving problems of buyer power once it is enforced and once its 

approach to cases involving buyer power is clarified. 

A second reason to consider carefully the need for additional laws at the national level is EU market 

integration. The competition rules laid down in the Treaties are at the heart of the European 

economic constitution. They hold the promise that certain economic conduct will be judged 

uniformly across the territory of the EU. One of the goals of the modernization agenda was to 

ensure consistency and harmonious interpretation of the antitrust provisions throughout the EU. 

Much effort to coordinate is made, for instance, in the context of the European Competition 

Network. Given this, the enactment of rules which potentially diverge from the principles of EU 

competition law and which might result in de facto protectionism, seems to be a step back.  

Enforcement at the national level has already started. The question is: to what extent does the EU, 

as represented by the European Commission, want to have a role or a say in how this national 

enforcement shapes up? One important role the European Commission can play is by means of 

supplying the methodology and the examples of how application of the competition law rules 

should be carried out in cases involving buyer power. Informal conversations with representatives 

of national authorities confirm the need for reliable methods of assessment that do not stray from 

the competition logic. This is a field in which action by the Commission would likely be appreciated 

and can have a strong “soft” impact. Not acting on this issue would be a missed opportunity to 

defend market integration and insist for further approximation of the economic constitutions of the 

EU Member States. 00000000000000000000000000000000000000000000000000000000000                                                                                                                                                                                                                             
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Monopsonie – het bestaan van slechts één inkoper op een bepaalde markt – is analoog  aan 

monopolie. Vanuit economisch perspectief beschouwd leiden beide tot een welvaartsverlies en tot 

een overdracht van economische rente. Als er sprake is van monopolie draagt de consument een 

deel van zijn surplus over aan de monopolist (de verkoper); als er sprake is van monopsonie dan 

draagt de producent een deel van zijn surplus over aan de monopsonist (de inkoper). Bij 

welvaartsverlies, verliezen consumenten en producent tegelijkertijd. 

Terwijl monopsonie een extreme situatie is – aangezien er slechts één inkoper aanwezig is – is 

inkoopmacht een meer een in de praktijk meer voorkomende variant van van monopsonie.  

Inkoopmacht komt vaak voor in het nieuws. Zijn de door inkopers geboden prijzen voor melk te 

laag, waardoor de produktie van melk in de EU economisch  onaantrekkelijk wordt? Er wordt soms 

zelfs gesproken van uitbuiting door inkoopmacht. Wat te denken van het verdwijnen van kleine 

winkels doordat zij niet zulke scherpe prijzen van de fabrikanten kunnen krijgen als de grote 

winkelketens? Is hierbij sprake van uitsluitingstactieken van grote inkopers? Voorstellen tot 

maatregelen om het uitbuiten van inkoopmacht door supermarkten te beperken zijn vaak 

bediscussieerd door politici. Binnen de hele EU zijn nationale wetgevers bezig met het introduceren 

van nieuwe wetten om inkoopmacht, met name inkoopmacht in de voedselketen, tegen te houden.  

De vele aandacht in de media en van politici voor inkoopmacht suggereert dat 

mededingingsautoriteiten veelvuldig tegen grote inkopers optreden. Ook zou men verwachten dat 

zaken tegen zulke inkopers vaak voor de rechter komen. Tegen deze verwachting in is dat niet het 

geval. In vergelijking met monopolie, krijgt inkoopmacht bij mededingsautoriteiten, rechtspraak en 

academici maar weinig aandacht. Vandaar de titel term “monopsony paradox”: economisch gezien 

zijn inkoopmacht en verkoopmacht identiek qua negatieve gevolgen voor welvaart en concurrentie; 

vanuit politiek perspectief zijn de vragen die inkoopmacht oproept interessant en waardevol; 

tegelijkertijd wordt het mededingingsrecht nauwelijks gehandhaafd ingeval van inkoopmacht. Ook 

wordt er weinig aandacht aan inkoopmacht besteed in de mededingingsrechtelijke 

wetenschappelijke literatuur. 

De interpretatie van de EU mededingingsrechtelijke normen blijkt de oorzaak van deze stand van 

zaken te zijn. Het uitgangspunt van dit project is daarom de vraag of er overtuigende redenen 

bestaan voor zo’n tegenstrijdigheid tussen de gestelde economisch nadelen en de juridische en 

bestuurlijke terughoudendheid De studie is erop gericht te verklaren  in hoeverre de EU 

mededingingsnormen van toepassing zijn op mededingingsbeperkend gebruik van inkoopmacht. 

Deze vraag wordt beantwoord met behulp van wetenschappelijke kennis over inkoopmacht en de 

vigerende EU mededingingsrechtelijke doctrine. Tegen de achtergrond van deze studie staat de 
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grotere vraag of de mededingswet eigenlijk wel het juiste instrument is om inkoopmacht te 

reguleren. 

Deze studie bestaat uit acht hoofdstukken.  

Hoofdstuk 1. plaatst inkoopmacht in de bredere historische context van oorsprong en 

ontwikkeling van het mededingingsrecht. Betoogd wordt dat vragen en zorgen over inkoopmacht 

welbekend zijn in de geschiedenis van het mededingingsrecht. Het blijkt dat, terwijl de 

wetenschappelijke kennis over inkoopmacht is toegenomen, de benadering van vragen over 

inkoopmacht niet wezenlijk geëvolueerd is. Dat komt vooral naar voren bij het formuleren van 

vragen over de toepasselijkheid van mededingingsrecht op het gedrag van inkopers. Met name 

blijkt hierbij de interpretie van de doelen en van de methoden waarmee de mededingingsnormen 

worden gehandhaafd van cruciaal belang is. Daarom staan deze twee aspecten centraal in dit 

onderzoeksproject. 

Hoofdstuk 2. gaat diep in op het economische onderzoek naar over inkoopmacht. Ten eerste is het 

de vraag wat de juiste definitie van inkoopmacht is. Er is veel verwarring in de literatuur – 

juridische en economische – over de betekenis van de term “inkoopmacht”. Voor sommige 

onderzoekers wijst inkoopmacht op monopsonie en op vergelijkbare situaties waarin één grote 

inkoper met veel machtloze fabrikanten of leveranciers onderhandelt. Anderen gebruiken de term 

ook voor situaties waarin machtige inkopers met machtige producenten handelen. Beargumenteerd 

wordt dat een scherp onderscheid moet worden gemaakt tussen deze beide marktstructuren 

aangezien de effecten die uit die structuren voortvloeien van elkaar verschillen. Voor de 

laatstgenoemde situatie is het gebruik van termen zoals “compenserende macht” of  

“onderhandelingsmacht”, of nog beter, “bilateral oligopolie”, meer van toepassing. Bovendien wordt 

het verschil benadrukt tussen inkoopmacht en “economische afhankelijkheid”. In deze situatie is de 

leverancier afhankelijk van de inkoper, maar dat hoeft niet te betekenen dat elke leverancier die op 

dezelfde markt actief is, afhankelijk van deze inkoper zou zijn. Dit is een belangrijke onderscheid 

om de effecten van inkoopmacht goed te kunnen beoordelen. 

De tweede vraag in dit hoofdstuk gaat specifiek in op de gevolgen van inkoopmacht. Op basis van de 

verschillende types inkoopmacht (monopsonie en ‘countervailing power’) beschrijft de studie de te 

verwachten consequenties voor welvaart, mededinging, en voor andere belangen zoals kwaliteit en 

innovatie. De conclusie is dat, hoewel vaak wordt gedacht dat inkoopmacht ten gunste van de 

consument uitwerkt, monopsonie in feite bijna altijd welvaartverminderend uitwerkt; dit is ook een 

plausibel resultaat als er inkoopmacht aanwezig is. Bovendien is een positief effect op welvaart niet 

gegarandeerd als er sprake is van onderhandelingsmacht. De populaire overtuiging van 

mededingingsautoriteiten dat inkoopmacht per se gunstig of neutraal voor consumentenwelvaart 

is, blijkt niet wetenschappelijk te worden ondersteund.  

In het derde hoofdstuk staat het het begrip ‘consumentenwelvaart’ centraal. Dit begrip speelt een 

belangrijke rol bij de handhaving van mededingingsrecht in het tijdperk van de zogenoemde “meer 

economische benadering”. Kernpunt van deze nieuwe benadering, die in de plaats kwam van de 

voorafgaande “vormelijke aanpak”, is dat mededingingsbeperkend gedrag wordt beoordeeld met 
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oog voor de consequenties voor (consumenten)welvaart. Consumentenwelvaart is tegelijkertijd 

een instrument van analyse, een normatief doel van mededingrecht en een criterium om 

prioriteiten vast te stellen. 

Dit alles betekent dat de gevolgen voor de consument ook centraal in de discussies rond de 

beoordeling van inkoopmacht staan. Vaak wordt aangenomen dat inkoopmacht ten gunste van de 

consument uitwerkt. Bovendien wordt, omdat de aanklagers van inkopers leveranciers zijn, veelal 

gedacht dat het welvaartsverlies alléén de producent betreft, en dus niet de consument. Dankzij 

deze twee misverstanden wordt vaak aangenomen dat, met consumentenwelvaart als 

toetscriterium, het beoefenen van inkoopmacht buiten de toepassing van de mededingsregels zou 

vallen.  

Hoofdstuk 3 pakt deze stelling kritisch aan. Ten eerste, laat het hoofdstuk zien dat inkoopmacht 

ernstige gevolgen voor consumentenwelvaart kan hebben. Desondanks is het begrip van 

consumentenwelvaart (in de praktijk: consumentensurplus) als methode van analyse te beperkt om 

deze schade aan te tonen. Het gevolg is dat ook in situaties waar inkoopmacht tot negatieve 

gevolgen voor de consument kan leiden de kans groot is dat een toetsing op basis van 

consumentenwelvaart deze schade niet laat zien. Ten tweede moet men zich afvragen:  zijn 

gevolgen voor consumentenwelvaart eigenlijk vereist voor het oordeel dat sprake is van 

mededingingsbeperkend gedrag? In Hoofdstuk 3 wordt gesteld dat schade voor de consument geen 

strenge eis is. Op basis van de rechtspraak van het Hof van Justitie van de EU en de praktijk van de 

Europese Commissie wordt er beargumenteerd dat consumentenwelvaart niet vereist is. Tot slot 

staat de vraag of prioriteiten stellen op basis van consumentenwelvaart zinvol is.  

Hoofdstuk 4. beantwoordt de vraag over de vereisten voor de toepassing van de 

mededingingsrecht op het commerciële gedrag van inkopers met macht. Ten eerste wordt het 

onderwerp van de status van inkopers als “onderneming” besproken. Hoewel de uitspraak van het 

Hof van Justitie in FENIN bedoeld was voor entiteiten die op basis van solidariteitsbeginsel werken, 

zoals …, heeft deze uitspraak ook gevolgen voor inkopers die met commerciële doelen handelen. De 

conclusie is dat er ten gevolge van FENIN rechtsonzekerheid is ontstaan, waardoor het moeilijker is 

om de EU mededingswet op inkopers met macht toe te passen.  

Ten tweede behandelt het vierde hoofdstuk het kernbegrip van relevante inkoopmarkt. Hoewel 

bepaling van de relevante markt essentieel is voor de mededingingsrechtelijke analyse en voor 

verwerving van vrijstellingen, zijn de richtlijnen van de Commissie op dit gebied beperkt en 

eigenlijk nogal verwarrend. Eveneens beperkt zijn de richtlijnen van de Commissie wat betreft het 

bepalen van machtspositie als inkoper. De conclusie is dat de rechtsonzekerheid rond die essentiële 

ingredienten van mededingingsrechtelijke analyse  de handhaving  – publiek net zoals privaat – van 

het EU mededingingsrecht verhindert. 

Inkoopmacht hoeft niet door één entiteit beoefend te worden. Het is ook mogelijk dat inkoopmacht 

door samenwerking tussen (kleine) inkopers ontstaat. In hoeverre is het gedrag van zulke 

samenwerkende inkopers verenigbaar met de EU mededingingsnormen? Deze vraag wordt 

beantwoord in hoofdstuk 5.. Samenwerkingsovereenkomsten tussen inkopers net zoals 
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overeenkomsten tussen verkopers vallen binnen de omvang van het EU mededingingsrecht. Als 

sprake is van expliciete kartelovereenkomsten is in principe het recht duidelijk: dergelijke 

overeenkomsten zijn verboden, en er is weinig kans op een uitzondering. Wat betreft 

samenwerkingsovereenkomsten zoals inkoopverbanden of andere soorten samenwerking tussen 

inkopers – zoals informatie-uitwisseling of standaardiseringsovereenkomsten – is het recht echter 

onduidelijk. Aan de ene kant, zijn er de richtsnoeren van de Commissie  inzake de toepasselijkheid 

van artikel 101 VWEU op horizontale samenwerkingsovereenkomsten. In die richtlijnen, zijn de 

toetscriteria gebaseerd op het begrip van consumentenwelvaart. Volgens de jurisprudentie van het 

Hof van Justitie van de EU is dit begrip echter niet bepalend voor de toepasselijkheid van artikel 

101 VWEU. De conclusie is dat het recht enerzijds duidelijk is wat betreft expliciete vormen van 

mededingingsbeperkende samenwerkingsovereenkomsten tussen inkopers, maar anderzijds 

onduidelijk is over de juridische toetscriteria voor lossere samenwerkingsvormen. 

Uit hoofdstuk 5 volgt dat de beoefening van inkoopmacht die onstaan is door een kartel van 

inkopers ongetwijfeld op grond van artikel 101 VWEU als mededingingsbeperkend moet worden 

gekwalificeerd. Desalniettemin, wat betreft de uitbuiting van inkoopmacht door één commerciële 

entiteit wordt het algemeen aangenomen  dat artikel 102 VWEU nauwelijks van toepassing is.  

Hoofdstuk 6. probeert deze overtuiging te weerleggen. In het eerste deel van het hoofdstuk ligt de 

focus op uitbuiting van inkoopmacht in de vorm van het aanbieden van te lage prijzen aan de 

fabrikant. Aangetoond wordt dat artikel 102 VWEU in principe van toepassing is op daarmee 

samenhangende klachten. Desondanks ontbreken er specifieke toetsen voor zaken die 

inkoopmacht, in plaats van verkoopmacht, betreffen. De beschikbare toetsen zijn niet geschikt om 

tussen echte uitbuiting van inkoopmacht en gebruikelijke commerciële gedrag door een grote 

inkoper te onderscheiden. Het argument van het eerste deel van dit hoofdstuk is dat er 

mogelijkheden zijn om – op een economisch zinvolle manier – potentiële uitbuitingsgedrag door 

inkopers te beoordelen. Dit hoofdstuk laat zien hoe mededingingsautoriteiten worstelen met het 

toepassen van artikel 102 WVEU op klachten over uitbuiting van inkoopmacht. Bij gebrek aan 

richtsnoeren,  moeten mededingsautoriteiten en rechters moeilijke keuzes maken. Daarom wordt 

voorgesteld dat de Europese Commissie in richtsnoeren voorziet om (onderling) afwijkende 

interpretaties op nationaalniveau te voorkomen.  

Het  tweede deel van hoofdstuk 6. onderzoekt de toepassing van de EU mededingingsnormen op 

uitbuitingsgedrag in de vorm van oneerlijke handelspraktijken. Allereerst wordt de mogelijkheid 

besproken dat oneerlijke handelspraktijken tot een beperking van concurrentie kunnen leiden. 

Vervolgens wordt het mededingingsrechtelijkekader waarin zulke handelsprakteiken worden 

getoetst geschetst. Het argument van deel twee van hoofdstuk 6. is dat de oneerlijke 

handelspraktijken die met inkoopmacht geassocieerd zijn – zoals dubbelzinnige 

contractvoorwaarden, contractswijzigingen met terugwerkende kracht, oneerlijke overdracht van 

commercieel risico – niet per se een kenmerk van inkoopmacht zijn. Zulke handelspraktijken 

kunnen door verkopers opgedrongen worden; macht is niet altijd nodig om oneerlijk te handelen. 

Met de publikatie van het Groenboek inzake oneerlijke handelspraktijken, in 2013, zien we een 

trend om deze handelspraktijken te beschouwen als vallend buiten de omvang van de 
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mededingingswet. Het argument in dit deel van hoofdstuk 6. is dat deze aanpak ontsnapt aan de 

mededingingsbeperkende gevolgen van dat soort praktijken. Als er sprake is van (een verschillende 

mate) van macht kunnen zulke praktijken tot mededingingsbeperking leiden. Alsdat gebeurt, vallen 

ze binnen de omvang van de mededingingsnormen en kunnen ze getoetst worden als andere 

overeenkomsten onder artikelen 101 en 102 VWEU. In die zin is de beslissing om deze 

handelspraktijken apart van de mededingingsnormen te beordelen een overhaaste keuze.  

Hoofdstuk 7. heeft als focus de uitsluitingspraktijken van inkopers met macht. Een onderscheid 

wordt voorgesteld tussen het gebruik van inkoopmacht om een positie van monopsonie op de 

relevante inkoopmarkt te bereiken (monopsonization scenario) en het gebruik van inkoopmacht om 

macht op een andere relevante markt te bereiken (leveraging scenario). Met behulp van deze twee 

scenarios wordt de toepasselijkheid van het toetscriterium van consumentenwelvaart beoordeeld. 

Zoals verwacht op basis van de voorafgaande hoofdstukken is consumentwelvaart amper geschikt 

als criterium in zaken waar het bereiken van een positie van monopsonie het doel is. Tegen 

verwachting is de conclusie wat betreft de leveraging scenario. Uit de analyse blijkt dat het 

criterium van consumentenwelvaart in deze gevallen tekortschiet. Dit leidt tot de belangrijke 

conclusie dat ook als inkoopmacht en verkoopmacht vanuit economisch perspectief symmetrisch 

zijn, ze niet allebei door middel van consumentenwelvaart beoordeeld kunnen worden. Er is dus 

noodzakelijk om mededingingsrechtelijke toetsen aan te passen aan de analyse van het gedrag van 

inkopers met macht.  

Hoofdstuk 8. Ten slotte, blijkt het dat het commerciele gedrag van inkopers met macht binnen de 

omvang van de EU mededingingsnormen valt. In principe gelden de normen voor inkopers net zoals 

voor verkopers. Het probleem is dat de beschikbare toetsen niet geschikt zijn voor de beoordelen 

van inkoopmacht. Daardoor kunnen er type I en II fouten ontstaan. Meer richtsnoeren en 

handhaven van de normen zou tot meer duidelijkheid leiden; op dit moment is hieraan te weinig 

aandacht besteed. EU mededingingsrecht is natuurlijk maar een van de instrumenten voor het 

reguleren van inkoopmacht. Andere opties moeten eveneens goed bestudeerd worden om een 

effectieve mix van maatregelen voor beleid op dit gebied te realiseren.  
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