
  

 

 

Tilburg University

The WTO and concerns regarding animals and nature

Vedder, A.H.

Published in:
The WTO and concerns regarding animals and nature

Publication date:
2003

Link to publication in Tilburg University Research Portal

Citation for published version (APA):
Vedder, A. H. (2003). The WTO and concerns regarding animals and nature: An introduction. In A. H. Vedder
(Ed.), The WTO and concerns regarding animals and nature (pp. 1-6). Wolf Legal Publishers (WLP).

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright owners
and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these rights.

            • Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
            • You may not further distribute the material or use it for any profit-making activity or commercial gain
            • You may freely distribute the URL identifying the publication in the public portal
Take down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

Download date: 24. May. 2023

https://research.tilburguniversity.edu/en/publications/1e8f3efa-31f9-45c9-a495-f39e6b45c312


ix

Editor’s Preface

Do the WTO agreements leave room to do justice to concerns regarding
animals and nature? In this volume, the relevant provisions in the WTO
agreements, multilateral agreements, and European law and regulation are
analyzed, in order to see whether they restrict the possibilities of national
policies and legislation regarding the protection of animals and nature. In
addition, a reinterpretation of some core provisions in the WTO agreements is
proposed and the possibilities of extra-legal or non-legal solutions for the
restrictions through agreements between business corporations and non-
governmental organizations are explored. 

The eight authors collaborating in this volume have different backgrounds –
ranging from professional legal practice to academic research in law, public
administration and philosophical ethics. They live in the Netherlands, Belgium
and the United States of America. All these different backgrounds will without
any doubt be perceived in the style of the various contributions. They
sometimes can even be recognized in the specific perspectives that the authors
have chosen. The authors were from the outset in no way aiming at reaching a
consensus. Nevertheless, as will be made clear in the first contribution to this
volume, their contributions tend to point in one direction for a common
approach of the fragile relationship between the WTO agreements and
concerns about animals and nature. I can only hope that this suggested
approach will be elaborated in the future.

Draft versions of the contributions to this volume have been extensively
discussed at an invitational conference held in Tilburg on December 17th, 2001,
in the presence of different other experts and co-chaired by professor Willem
van Genugten, professor Jonathan Verschuuren, and the editor of this book. 

Thanks are due to the Netherlands’ Organization for Scientific Research,
which funded the conference and a large part of the research underlying the
conference and this book. I am also indebted to the department for European
and International Public Law, and the Center for Transboundary Legal
Development of the Faculty of Law of Tilburg University, especially its
administrator, Ms Mieke Elswijk-Möller. She was an indispensable help with
the organization of the conference. Our student-assistant Peter Schepens,
finally, was a great help in the process of editing.

Tilburg, November 2002
Anton Vedder
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The WTO and concerns regarding 
animals and nature: 

An introduction

Anton Vedder

Our age witnesses a rise of authentic concerns for the well-being of animals and
the integrity of the natural environment. Awareness of the consequences of the
use of living beings and the environment for economic purposes does not seem
to have ever been bigger than in the last decades. Simultaneously, however, it is
exactly in the last decennia that a once important instrument for the trans-
formation of such concerns into action has faded and become less and less
significant. The governmental authorities of a state were for long the natural
institutions to turn to when people were worried that nature and animals would
suffer from commercial activities or technical and technological developments.
National governments used to respond to these concerns with their own
policies and legislation. Already for some years now, making national policies
and legislation regarding these problems seems to have become gradually more
difficult. Many of the commercial activities and the techniques and technologies
to which national policies and legislation should apply have become inter-
national, transboundary phenomena. On the one hand certain techniques and
technologies inherently transcend the local and regional. On the other, the
significance of national boundaries is diminishing. One of the important causes
of this growing internationalization is the liberalization of trade through the
treaties of the World Trade Organization (WTO) and its predecessors. The
liberalization of trade has become effective to such a degree that national
arrangements and legislation on the basis of concerns regarding animals and
nature have become suspicious. The WTO’s mission of removing barriers to
free trade has come to pervade national and international law, regulations and
directives. As a corollary effect, making national policies on the basis of ethical
concerns has become difficult. According to some, making national policies on
the basis of ethical concerns has become almost impossible.  

But is this true? Are there no opportunities left? And, if so, are there no
other ways of ensuring that authentic and justifiable concerns are somehow
taken seriously and actually included in policies and behavior? In this book, we
try to answer these questions. We analyze the relevant provisions in the WTO
agreements, multilateral agreements, and European law and regulation, in
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1 An extensive overview of similar topics can be found also in Wiers (2002). Especially
relevant are Wiers (2002: 178-201, 229-346).

2 With regard to this point, I am indebted to my colleague, professor Jonathan
Verschuuren of Tilburg University, who brought it to my attention.
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order to see whether the possibilities of national policies and legislation are
indeed as restricted as it is often claimed, we look for possibilities of
reinterpretation of some core provisions, we explore the possibilities of extra-
legal or non-legal solutions through agreements between business corpora-
tions, non-governmental organizations, or between business corporations and
non-governmental organizations.

In the first part of the book, we ask: What is it exactly in the WTO
Agreements and law and regulations implementing the WTO Agreements that
gives rise to the impression that the WTO is at bottom line hostile towards
national policies based on ethical concerns regarding animals and nature? What
do the WTO Agreements and other international law exactly tell us about those
concerns and the possibilities of building trade barriers upon them? Do these
agreements allow of any exceptions to the ban on trade barriers? Anne-Marie
de Brouwer and Geert van Calster systematically discuss these questions. They
analyze various provisions in the WTO-agreements, Multilateral Agreements,
and European regulation and law that are relevant to the ways in which national
governments can deal with ethical concerns regarding animals and nature.
Anne-Marie de Brouwer gives an extensive overview of the relevant provisions
in the WTO-agreements. She focuses on the environment in a very broad sense.
According to her, until now the WTO dispute settlement has shown that the
balance between rights and obligations among WTO contracting parties is not
easily struck. Especially when national environmental concerns come to the
fore where a WTO Member intends to follow its own environmental policy, the
supposedly conflicting right of other Members to free trade has, so far,
prevailed. The conditions, which a WTO Member has to meet in order to have
an own national policy respected and condoned by the other Members are high.
De Brouwer is even of the opinion that while the prime purpose of the WTO,
free trade, should not be easily set aside, the conditions to live up to in order to
meet the high thresholds of Article XX (at least as evolved through WTO case
law) seem to be almost impossible to live up to and, therefore, in the light of
growing concerns for animals and the environment urge us to initiate
relaxation.1 Whereas Anne-Marie de Brouwer focuses mainly on the WTO
Agreements themselves, Geert van Calster concentrates on the relevant
European regulation and law and restricts himself, for the sake of conciseness
to concerns regarding animals. When we turn to European law and regulation
we should keep in mind that there is, of course, an important difference
between the frameworks of the WTO and the European Union (EU).2 The EU
has a legislative body that can produce harmonizing rules that apply to all



The WTO and concerns regarding animals and nature: An introduction

3

Member States. This legislator within the EU thus can specify and articulate
concretely the exception clauses to the ban on trade barriers within the Treaty
of the European Community. In addition, the EU is in the possession of a court
that can provide binding judgments and verdicts, and can even inflict fines for
not living up to European laws and regulation. Within the WTO, such a
legislative body and court are absent. It is important to keep this in mind, where
Van Calster contends that for member states of the European Union, national
policies and legislation are predominantly hampered by EU law and regulation,
and not so much by WTO effects. Van Calster is doubtlessly right in pointing
out that EU law mostly is the first obstacle to be found on the way of a national
government that wishes to make national policies regarding animal well-being.
This, however, should not withhold us from seeing that European law and
regulation at least includes specific legislation aiming at the protection of
animal well-being that is able to pass the test of the ban on trade barriers.
Within the framework of the WTO such a decisive step has not (yet) been
made. As a consequence, every one of the many Members of the WTO must
itself make such laws and discuss it with other Members. The difficulties of
making multilateral agreements among WTO Members are conceivably
numerous and sincere, a situation which perhaps can only be changed for the
better by reducing the conflicts of interest between countries and regions
and/or by establishing supranational bodies of legislation and courts et cetera.

After having explored the true nature of the claim, in the remainder of the
book, the focus turns to mechanisms for countering the one-sidedness of the
market-oriented approach of the WTO. To start with, we ask ourselves in the
second part of the book: Is the WTO, as it is interpreted currently, reconcilable
with taking moral concerns seriously, at all? Franck Meijboom and Frans Brom
point out that there is a certain tendency inherent to the whole market
approach or free market outlook in which the WTO finds its natural
environment that tends to stay in the way of serious treatment of certain
aspects of public morality. They think that the moral dialogue that is required in
order to do justice to these aspects in turn requires some serious changes in the
WTO and more room for the WTO’s Member States. In their contribution they
analyze the subject of consumer concerns in order to make an essential step in
determining the possibilities of Member States to restrict free trade with an
appeal to consumer concerns. In their analysis they argue that consumer
concerns can be defined as concerns that individuals have, in their role as
consumer, on individual, public or ecological levels. These are important in the
context of the market. Consumers express them in order to give voice to their
moral beliefs and ideals. According to Meijboom and Brom, governments and
industries, therefore, cannot adequately deal with consumer concerns without
engaging in a moral dialogue about these concerns. Answering the question
whether consumer concerns are reconcilable with the current WTO framework
remains problematic. Some consumer concerns happen to fit perfectly within
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the current WTO aims. However, there is another category of consumer
concerns that only fits within the scope of the WTO when the market approach
has a specific structure, such that it can cope with concerns that exceed
traditional market considerations. Notwithstanding this, however, there remain
concerns that really form an obstacle for the WTO and that do not match with
the market perspective. Moreover, the boundaries between the three kinds of
concerns are fluent and based upon moral considerations. Therefore, according
to the authors, in dealing with consumer concerns a moral dialogue will be
inevitable. After this provocative statement, we ask ourselves again the
question: Is it possible to reinterpret some of the core provisions in
international law and regulation, in order to find some more room for national
policies of the Member States? Is it possible to introduce a methodologically
sound new reading of the exceptions to the ban on trade barriers mentioned in
GATT Article XX, so that national governments are provided with more
opportunities to adapt their policies and laws to the social and moral concerns
of their citizens? Wibren van der Burg tries to pave the way for such a new
interpretation. He analyzes the ways in which articles in other international
treaties that are of the same type as Article XX GATT (which describes possibly
acceptable exceptions to the ban on trade barriers) are commonly interpreted.
In this way, a meticulous study of the restriction clauses in the European
Convention on Human Rights provides him with a heuristic method of
interpretation and with an authority argument – be it a relatively weak one, as
he himself already observes – to interpret Article XX GATT in a similar way.
Thus he offers a fruitful perspective for reinterpreting a key restriction in the
WTO treaties that allows it to deal in a serious manner with moral concerns
that are of a less tangible character than risks and consequences.

Finally, in the third part of the book we ask ourselves: Are there ways of
doing justice to ethical concerns regarding animals and nature other than
subsuming them under the exceptions concerning the protection of public
morality and health. What are these? Are there any reasons to favor these
options instead of or in addition to the one discussed earlier on? Supranational
and international governmental authorities’ hands are tied by the requirement
of neutrality towards the moral views and conceptions of the good of the
citizens on the one hand whereas moral pluralism is characteristic of the world
community on the other hand. This puts into perspective solutions in terms of
counterbalance in legislation and directives: one might shift one’s attention
from governmental bodies and authorities to other supranational and
international bodies, such as private (non governmental) organizations and
corporations. Recently, some large multinationals have called into existence
‘think-tanks’ in which all kinds of moral and social aspects of its products and
production process are discussed and plans for socially responsible policies are
proposed. From this has already evolved a certain tendency to transcend the
minimum morality and decency required by law. One could imagine that
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multinationals might embody moral standards into their policy, by self-
regulation that is objectified by business codes or by arrangements between
corporations and consumer organizations. Marsha Echols introduces us to the
subject of self-regulation by discussing some examples of solutions in terms of
self-regulation and self-imposed moral codes of business corporations. Her
contribution is followed by two in-depth analyses. Wim Dubbink meticulously
evaluates the idea of self-regulation in the light of the ideal of democracy. He
distinguishes different kinds of self-regulation and scrutinizes them against the
background of traditional relationships between the government, the citizens
and the corporation. He illustrates his analysis with relevant features of the case
of the Marine Stewardship Council program. He contends that only true self-
regulation (i.e., self-regulation without any interference from the side of the
government whatsoever) is compatible with democracy. In the final chapter,
the editor of this book focuses on the interference in international debates and
policy making with regard to social and moral matters by non-state actors,
especially nongovernmental organizations (NGOs). He presents a critical – but
not from the outset completely negative – viewpoint by putting into perspective
the legitimacy of NGOs with regard to their roles in the international debate
and the policy making on moral and social issues. He contends that from the
vantage point of power and consequences the roles of NGOs in these matters
are often so different from plain private persons, that they should not only be
evaluated in terms of accountability (like individual persons) but also in terms
of legitimacy (to a certain degree like governmental authorities). He then goes
on to explain which form such a legitimization could take. All of this is
presented with the purpose of consolidating the status of NGOs, rather than
tearing it down.

No matter how different the backgrounds and the perspectives of the
various contributors to this volume may be, it is clear that when taken together
the contributions pave the way for three conclusions. First, it is made clear that
concerns regarding animals and nature confront us with a type of problems that
can be dealt with adequately neither by the mechanisms of the free market nor
by national governmental authorities. In this book, it is argued that this should
be acknowledged and obtain due attention on an international level. Second,
with regard to the WTO it is until now unclear – on the basis of jurisprudence
and on the basis of the history of the interpretation of the WTO treaties –
whether this kind of problems can be captured under the exception clauses of
Article XX GATT. The exception clause on morals seems to offer some
possibilities, but invoking it is not without difficulties. Further research is
needed in order to find out whether such could be done without undermining
the entire system of ruling out trade barriers. Third, self-regulation may turn
out to be an attractive kind of solutions. At the same time, as long as we have to
do with genuine self-regulation, it is an option that enables us to evade the
additional problem of going against the underlying ideas of the WTO. This,
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however, does not mean that trying to find solutions with the help of Article
XX GATT should be considered as superfluous. As one of the contributors to
this volume put it so well: While the WTO, originated in 1947, was set up
mainly with the benefit of free trade for all members in mind, concerns
regarding animals and the environment have clearly come to the surface in
recent decades and need to be addressed properly. A new, clear view on the area
of tension between the right to free trade and national concerns relating to
environmental issues needs therefore to be struck.


