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Preface

This book discusses the regulation of the provision of information and advice
by the law of several European legal systems. The provision of wrong or incom-
plete information, as well as the delivery of bad advice leads to liability issues.
Therefore this book discusses the conditions and the regime of the liability that
may arise out of the provision of information and advice. However, liability is
not the only issue. Beyond the determination of the conditions for claiming
damages from the debtor of an obligation to inform and to advise, the whole
activity of an adviser or an information provider is structured by law. As a
consequence and more generally the aim of my research is also to determine
the duties of an information provider and of an adviser.

The delivery of information or advice is a very frequent activity in modern
society. Many services have as their primary object the provision of information
and advice. Moreover, in almost all contractual interactions, the exchange of
information between persons is required. Providers of goods and services often
have, concurrently, to perform duties related to information and advice. Since
both situations are tackled, the title I have opted for refers to the obligations
(either main or ancillary) to inform and to advise and does not merely refer to
the contract having the same object.

The purpose of this book is not to give a complete overview of where all Eu-
ropean jurisdictions stand. Obligations to inform and to advise are unequally
present in European legal systems. England, France and Germany are certainly
the countries where the issue is most discussed by both doctrine and case law
and these countries were also the first to take up the issue. A prevailing place
is dedicated to these jurisdictions. Other legal systems provide original ma-
terial with regard only to particular aspects of the subject. Such is the case,
for example, in Italian law where innovative ideas are to be found in case law
regarding medical information and advice. Finally, some European legal sys-
tems mainly follow the example given by one of the jurisdictions mentioned.
However, concerning particular issues, some of these jurisdictions provide in-
teresting practical examples, solutions and ideas that need to be addressed.
At the end of the day, the amount of information found in the book regarding
each European legal system may vary. This is due to the fact that solutions are
not given systematically for each jurisdiction, but are described only ín order
to support an idea or to show that different solutions from the main accepted
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one do exist. The purpose is not to merely describe the current law today in
Europe, but to determine which are the main ideas that inspire legislators and
courts today and which are the directions that they are following.

In the absence of a codification tradition, the obligations to inform and to advise
are differently approached by European legal systems. Legislators and courts
turn to ilifferent techniques, reasoning and legal grounds to create, regulate
and guarantee the performance of such obligations. The comparison of the use
of different legal "tools" ís of course important. However, the main objective
of this comparative research is to compare practical outcomes. I have decided
to follow the traditional method of comparative law that teaches that every
investigation shall begin with the setting of a working hypothesis or a practical
situation.l In my work these hypothesis have been mainly derived from the
observation of everyday life problems that courts had to solve. The second
step of the work consisted in solving these practical issues according to the
domestic laws I have investigated. Only then, the comparative analysis may
start. Following this method was important in my research because, even
though every society faces the same problems, very often these problems are
solved by different means. Moreover, the various paths followed do frequently
lead to a very similar, if not identical, solution in practice.2

In studying the obligations to inform and to advise, I have tried to concentrate
on the solutions given to practical problems. Detailing the legal grounds that
justifies them comes second. The specificity of the topic supports the method
used both with regard to the justifications and the grounds employed in the
legal systems studied. First of all, justifications are usually so general that
it is difficult to derive with certitude a practical solution from them. Such is
the case for general concepts like good faith or duty to cooperate that have a
very large virtual content, but are of a very uncertain a priori practicability.
Secondly, the grounds of the solutions are often chosen with the view of coming
to a practical solution; they are frequently excuses used mainly by courts to
achieve the result expected. An example of this is the extension of liability
based sometimes on tort and sometimes on contract. In some jurisdictions like
Germany the protection of the client is best guaranteed by contract law, while
in England this result is achieved having recourse to tort law. In the former
legal system contract law has a very broad scope of application, while, in the
latter, tort law is very often applied in contractual matters. The choice of the
ground for liability is then the consequence of practical domestic needs that
deserve only little consideration in this work.

In following this method, I had to adopt a particular terminology to explain,
analyse and compare the law in the legal systems under study. I have written

1See, K. Zweigert, Méthodologie du droit comparé, Mélanges J. Maury, 1960, pp. 579ff.
Same ideas to be found in K. Zweigert 8c H. KBtz, An Introduction to Comparative Law,
Oxford, 3rd edn., 1998, pp. 34ff.

ZAs already shown by comparative legal scholars; see essentially, K. Zweigert, Des solu-
tions identiques par des voies différentes, RIDC 1966, pp. 5ff.
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this book from a European and comparative viewpoint and not from an English
or French perspective. Although this book is in the English language, I have
tried, as much as possible, not to employ words which impart a particular legal
meaning to one or other of the legal cultures investigated. I was fully aware
that doing this was not always possible and in some cases I had to choose for a
typical national legal concept. Such is the case, for example, for the distinction
between obligations of result and obligations of ineans that finds its origin in
French doctrine. When I do this, detailed explanations of the concept are
provided.

Having said that, it is appropriate to thank the people who have supported
me in various ways whilst I was carrying out this project. This book has been
prepared while I was working in the Dutch working team of the Study Group
on a European Civil Code. The first thoughts are for the members of this team
for the fruitful discussions we had on this topic during our meetings and for
the support in comparative research. I also wish to express my gratitude to
the law faculty of Tilburg where, materially, the work has been carried out and
to my colleagues-the ones that are still there and the ones that have left-of
the Department of Private Law and of the Center for Liability Law for the
interest shown and the suggestions given during the drafting of this book. I
am also grateful to Hildegard Penn for the essential help provided in reviewing
the English language. Finally, my gratitude goes to Prof. Maurits Barendrecht
whose support could only be summarised in an encyclopedia.

Andrea Pinna

Tilburg, 20 June 2003
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Chapter 1

General introduction

1. During the last decades, the service industry has become the major
branch of industry in European economies. Within this branch, the importance
of services relating to the exchange of information are of relevance in terms of
economic growth and employment. Information is generally the basis of impor-
tant decisions people make. For example, in commercial relations the need for
information about the customer is essential. As regards commercial partners,
one mainly needs to know about their economic situation. Contracts concerning
the provision of information about the creditworthiness of commercial partners
are frequent. Some companies carry out such investigations themselves, others
employ external and specialised agencies to collect such information. Other
examples are informing farmers about the weather forecast, traders about the
prices at the stock market and brand owners about the result of a survey of
customer loyalty. The parties may also contract about the giving of advice.
Advice is an important economic activity; people rely on the advice of their
lawyers, management consultants, financial consultants and insurance advis-
ers for many important decisions. Advice is used as a tool to make informed
choices in almost all areas of contract law and often forms the basis of major
business and personal decisions. In the examples above, giving information or
advice is the main obligation arising from the contract.

2. Providers of goods and services often have to provide related infor-
mation or advice to the client. Such information or advice enables a client to
make a choice. Such a choice may be needed for the performance of the same
contract as the one from which the obligation to inform or advise stems, but it
may also be a choice that needs to be made outside the scope of the contract.
If the latter is the case, the obligation will usually be the main object of the
contract; if the former is the case, the provision of information or advice will
most likely be an additional obligation.

3. The aims of these ancillary obligations are heterogeneous. In some
cases the provider's obligations to inform and to advise ase paramount to a
good performance of contractual obligations. Examples are the information of

1



General introduction

the seller on the way to install and use the product purchased. In other cases,
the provider needs to inform and advise the client prior to the conclusion of the
contract about the features of the goods or service offered that a reasonable
client needs in order to make a choice. The choice regards the conclusion of the
contract and is effected with the acceptance or the refusal of the offer. These
duties to inform and to advise relate to the formation of the contract and are
generally called pre-contractual duties. For example, whether the client asks
a provider to build a house, to bring a lawsuit or to cut his hair, he needs
to receive (a large amount of) information in order to take the good decision.
Indeed, communication is the key to any services contract. If the client wants a
service to be perforined, he needs to communicate his wishes and needs to the
provider of the service. The same goes for the other party: in order to perform
the service contract, the provider needs information.

4. Many people regard information and advice as being very similar,
or as points on a continuum. For this reason, it seems preferable to deal
with information and advice together. Moreover, advice is a specific type of
information it involves not only information, but also something else.l The
difference between information and advice is that advice essentially contains a
recommendation to the client concerning a specific course of action, whereas
the provision of plain information does not involve such a recommendation.
Therefore, in general, the provision of information is neutral and concerns an
objective fact; advice involves a subjective judgement of a fact.2

5. Prior to the study of the content of the obligations to infortn and
to advise in European jurisdictions, which is the object of this work, I will
consider two preliminary issues. The first is to determine the legal category to
which information and advice belong. These activities are generally regulated
like all other intellectual services. The way European jurisdictions regulate
intellectual services therefore needs to be addressed. Secondly, beyond the
definition of information and advice given above which is the way the terms
are defined in common language it is necessary to search for the definition that
the law gives to theses terms.

lIt is nowadays a generally accepted opinion. See mainly J. Ghestin, La formation du
contrat, Paris, L.G.D.J., 3rd edn., 1994, no. 594: "La limite entre le conseil et I'information
ne peut ètre tracée cependant avec absolue rigueur, car le premier comporte le plus souvent
1'énoncé d'informations qui constitueront les motifs du conseil [...]"; R. Welser, Haftung fur
Rat, Auskunft und Gutachten, Zugleich ein Beitrag zur Bankauskunft, Wien 1983, p. 2; J.
Bernard de Saint-Affrique, Du devoir de conseil, Defr. 1995, pp. 913ff.; J.M. Barendrecht and
E. van den Akker, Informatieplichten van dienstverleners, Deventer, W.E.J. Tjeenk Willink,
1999.

ZThis distinction is only a preliminary one. A more precise definition of these concepts
will be given below in this chapter. A new distinction will be proposed in chapter 3.
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The regulation of intellectual services in general

1.1 The regulation of intellectual services in general

6. Information and advice activities fall, most of the time, in the category
of work contracts or of service contracts. Specific rules sometimes exist in some
legal systems, but this situation is still exceptional.

1.1.1 The application of general provisions

7. The qualification of the general contract for the provision of work or
service is generally used by European jurisdictions. The regulations concerning
these general contracts are, however, insufficient to regulate information and
advice services, their rules being too general.

1.1.1.1 The contract for the provision of a service

8. Contracts and obligations to give information and advice are generally
not subject to specific rules in European jurisdictions; more general rules are
applied. For example, in England if parties have concluded an advice contract
or an information contract, the adviser or information provider who is acting
in the course of a business has the obligation to act with reasonable care and
skill under section 13 of the Supply of Goods and Services Act 1982.3

9. In German law, information and advice contracts are characterised
as service contracts or work contracts. The qualification of service contract
(Dienstvertrag Article 611 BGB) is used if the service of advising or providing
information is the key element of the contract, while there is a work contract
( Werkvertrag Article 631 BGB) if the advice or the information itself is the
key element of the contract.4 Dienstvertrag is the contract by which one party
is obliged to perform a service and the other party is obliged to pay the re-
muneration agreed. A Werkvertrag is the contract by which an entrepreneur
undertakes the production of the promised object and the other party promises
to pay the remuneration agreed. According to section 2 of Article 631 BGB,
the object of the contract can be the production or adaptation of a good or
the creation of another result by means of labour or service. The provisions
on Werkvertrag (Articles 631-651 BGB) are mainly intended for traditional
manufacturing contracts and building contracts.

3The same solution can be found in the common law, in the application of the line of the
case law initiated by the Bolnm case; see infra, no. 130.

40. Palandt, Biirgerliches Gesetzbuch, in Beck'sche Kurz-Kommentare, Band 7, 61th
edn., Miinchen 2002, ~ 675, by Sprau, no. 29; see BGH 20 October 1964, NJW 1965, 106 for
the attorney; BGH NJW 1967, 716, for the expert report of an engineer; recently BGH 11
March 1999, NJW 1999, 1540.
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10. Under Portuguese law, a contract whereby one party provides the
other with information or advice is a service contract (presta~áo de servigos).5
According t.o Article 1155 of the Portuguese Civil Code, there are three subdi-
visions of this type of contract: mandate, deposit and work. Portuguese case
law traditionally excludes intellectual works from the regime of the work con-
tract.s A contract concerning the provision of an intellectual work or service is
tllerefore an innominated service contract that does not fit any of the subdivi-
sions of the Code.7 In such a case, Article 1156 of the Civil Code provides that
the rules on mandate apply to service contracts that the law does not specifi-
cally regulate. Therefore, a contract concerning the provision of an intellectual
service and, in particular, contracts concerning the provision of information
and advice follow the regime of the contract of mandate. A similar solution
can be found in Swiss law, where the consulting contract is generally qualified
as a mandate (Auftrag), only exceptionally as a work contract.8 However, the
qualification issue is of minor interest since the determination of the standard
of care required is the same.9

11. Under French law, the advice and the information contract are service
contracts (contrats d'entreprise, formerly named louage d'ouvrage). The French
Cour de cassation stated clearly that intellectual services are not excluded
from the definition of the contrat d'entreprise.lo Therefore, the general rules
regarding this contract are applicable.ll The contrat d'entreprise is a very
general contract, Article 1710 of the French Civil Code gives an extremely
wíde definition of this type of contract. It is the contract by which one party
agrees to do something for another party, at a price determined by them.lz

12. Generally, there are thus no special rules for the contract concerning
the provision of information or advice: therefore, it is not a nominated contract.
Even special statutes concerning professional advisers (lawyers, legal consulta-
tion and notaries, etc.) or information providers do not mention the regime of

SArticle 1154 of the Portuguese Civil Code: "In a service contract, one of the parties is
obliged to provide the other with a certain result of its intellectual or manual work, with or
without retribution." (my translation)

sSee STJ 17 June 1998, BMJ, 478, 351, with regard to a contract concerning the design
of projects for civil construction, consisting in the supply of the product of intellectual work.

~Concerning information and advice contracts, see J.F. Sinde Monteiro, Responsabilidade
por conselhos recomenda~óes ou informa~óes, Coimbra, Livraria Almedina, 1989, p. 385. In
one case, it was held that an intellectual service could fit into the qualification of work
contract "empreitada"; STJ 3 November 1983, BMJ, 331, 489; RLJ 3771, 173, with critical
annotation A. Varela; ROA 1987, 113, with approving annotation A. Ferrer Correia and M.
Henrique Mesquita.

8H. Honsell, Liability of Professional Advisors under Swiss and German Law, FS Bár
und Karrer, Basel 1997, p. 87.

9Both Article 364 ( Werkvertrag) and Article 398 (Auftrag) of the Swiss Code of Obliga-

tions refer to Article 321 (employment contract) as regards the standard of care.
roCiv. III, 28 February 1984, Bull. civ. III, no. 51.
11Articles 1710-1711, Articles 1779-1799 C. civ.
12 "Le louage d'ouvrage est un contrat par lequel 1'une des parties s'engage à faire quelque

chose pour 1'autre, moyennant un prix convenu entre elles."
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this obligation. These statutes do not concern the regime of the contract itself
or are very vague on this issue. For example, the French law of 31 December
1971, which regulates legal advice, does not deal with the issue of the liability
and the standard of care required from the legal adviser; it only determines
which professionals are authorised to provide legal advice. The same goes for
Dutch law, where there are no specific rules on contracts concerning informa-
tion or advice. Therefore, the rules on the services in general (overeenkomst
van opdracht) apply.13

13. An exception to the qualification of information and advice as a nom-
inated service contract or for work can be found in Belgian law. In Belgium,
an important doctrinal discussion took place with regard to the characterisa-
tion of an advice contract. Especially concerning the relation between a lawyer
and his client in giving legal advice, some courts ruled that this relation is not
covered by any specific contract regulated in the Civil Code and that therefore
it is a sui generis contract.14 This qualification was criticised by several au-
thors considering that the appropriate classification for advice by a lawyer is a
contrat d'entreprise.ls Recent cases seem to follow this opinion.ls

1.1.1.2 Disadvantages of this general qualification

14. The idea of having only a very general service contract or work con-
tract suitable to encompass almost every kind of human activity, when the
object of the contract is not the property of a material thing, its possession
or its use, was accepted during the nineteenth and the beginning of the twen-
tieth century.17 This attitude was understandable at that time when services
provided where limited in number and when the only service generally pro-
vided was the production of a thing. The provisions of the work contract and
the service contract were drafted taking as a model the activity of producing,
overlooking other services, especially services of an intellectual nature. This ap-
proach has two main disadvantages. First of all, the provisions are inadequate
for the regulation of the delivery of information and advice, and more generally
for the regulation of services of an intellectual nature. Indeed, many issues that
are only relevant in the practice of these specific activities are not regulated

13Articles 7:400ff. BW.
I4CA Brussels, 28 March 1961, Pas. 1962, II, p. 181; Mons, 22 October 1980, R.G.A.R.

1981 no. 10350.
1sSee, e.g., R.-O. Dalcq, La responsabilité de 1'avocat. Evolution récente de la jurispru-

dence et de la doctrine, in La responsabilité des avocats, Brussels, Editions du Jeune Barreau,
1992, p. 100; B. ~oiani, La responsabilité de I'avocat dans la consultation et la négociation,
in Ann. Dr. Louvain 1996, no. 4, pp. 363ff., at p. 366.

1sCiv. Brussels, 6 February 1991, J.T. 1991, p. 661.
17See, e.g., G. Cornu, RTD civ. 1971, 171, qualifying the contrnt d'entreprise as an

"auberge espagnole"; Ph. Malaurie, L. Aynès and P.-Y. Gautier, Les contrats spéciaux,
Cujas, 14th edn., 2001, no. 700, where they qualify it as the "bonne à tout faire".
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at all. The opposíte also appears to be true.18 Secondly, this approach has
the inconvenience of being capable to encompass only very general provisions,
especially with regard to the determination of the criteria of liability of the
provider of the service.

15. The possibility to cover all kinds of services allowed by the very broad
scope of application of the service contract or the work contract had the draw-
back that it was impossible to take into account the specificity of a particular
type of service. Therefore, especially during the second part of the twentieth
century, courts had the task to specify these general rules, case by case, ac-
cording to the service in question. Very often they had to determine new rules
necessary for the desirable regulation of a particular intellectual service. At the
end of the day, the situation is that, for example, the duties and the standard of
care required from a physician differ from the duties and the standard of care
required from a building constructor, even if, on paper, the same provisions
do apply. The need for systematisation of the diverging solutions found by
courts with regard to different services led to the invention of the distinction of
the oblígation of ineans or diligence and the obligation of result. Some service
providers are under an obligation of the former type, while others are under
an obligation of the latter .13 The following chapters will deal extensively with
this role of case law in filling the gaps left wide open by the legislator.

16. At the same time, case law has discovered specific rules concerning, for
example, the burden of proof on breach of duty to inform or the determination
of the causal link between this breach of duty and the damage with regard to
specific areas. Such is the case mainly for medical information. In a further
evolution, these rules have received a broader scope of application and can now
be found in the regulation of other kinds of obligation to inform and to advise.
The doctor-patient relation is instance of this phenomenon of discovering new
provisions. Some of the new rules governing such a relation have later on
been extended to the regulation of other intellectual services. It is, therefore,
possible to consider that doctor-patient relations as models for the regulation of
intellectual services. This especially applies for the elaboration of the regulation
of obligations to inform and to advise. This is one of the reason why most of
the material in this book is related to medical information.

A very recent phenomenon is the codification of the rules invented by courts.

18Such is the case for the provisions regarding the transfer of risks, which are relevant
only when the object of the service is a material thing.

19As it will be seen later, nos. 107ff., this distinction was found by FYench doctrine and
implemented by the courts during the first half of the twentieth century. It has unequally
influenced also other jurisdictions.
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1.1.2 The existence of specific provisions

17. The approach of the issue by European jurisdictions seems to have
changed. Indeed, some recent Civil Codes regulate specific contracts for ser-
vices. For example, in the Italian Civil Code the specific contract for intellectual
service is included. This contract is especially drafted for the actívity of the
professional providing information and giving advice, and therefore introduces
provisions that are much more suitable to its regulation. The contract for intel-
lectual service (contratto d'opera intellettuale) is governed by Articles 2229ff.
of the Italian Civil Code.20 This contract is a subcategory of the general con-
tract of autonomous work (lavoro autonomo), which is divided into two parts:
Articles 2222-2228 contain general rules on services whose object is a material
thing (contratto d'opera), while Articles 2229-2238 are devoted to intellectual
professions (professioni intedlettuali). A connection remains with the general
rules of the first chapter that can be applied if they are compatible with the
special regulations offered by the second chapter and with the particular nature
of the relationship. The Dutch Civil Code provides specific rules for medical
contracts and information. The most important rules on treatment are cod-
ified in the Wet op de geneeskundige behandelingsovereenkomst (the Medical
Treatment Contracts Act), which is included in Section 7.7.5 of the Dutch Civil
Code.21 Very recently, other countries have enacted complete legislative instru-
ments in order to regulate doctor-patient relations. These Acts have provisions
codifying many solutions found in case law.22

18. In other cases, legislation has filled this gap with regard to very spe-
cific services that needed further regulation. Statutory rules concerning the
obligation to inform and to advise exist especially in the area of investment
advice. In England, for example, such provisions can be found in the Finan-
cial Services and Markets Act 2000. At the level of the European Union, the
intention to regulate specific services is also apparent. For example, the recent
European Directive on insurance mediation is aimed to introduce a set of far-
reaching duties for advisers in this field of activity.23 The directive requires
from the insurance broker that he provides the client with clear explanations
on the reasons that motivated his advice in favour of a particular insurance
product, and why this advice fits the client's needs. This increasing number of

20On this contract, see ex plurimis A. Perulli, Il lavoro autonomo - Contratto d'opera e
professioni intellettuali, in Trattato di diritto civile e commerciale diretto da A. Cicu e F.
Messineo, Vol. XXVII, Milano, Giuffrè, 1996, pp. 417ff.

Z1Under Dutch law, a medical contract is also qualífied as a service contract. Therefore,
the provisions on general services contracts (Article 7:400ff. BW) apply when specific rules
do not provide the answer.

ZZSee, e.g., the French law of 4 March 2002, establishing the rights of the patients and the
quality of the health service; the Belgian law of 22 August 2002 on the rights of the patient.

23Directive 2002~92~EC of 9 September 2002 on insurance mediation, OJ L9, 15 Januazy
2003, p. 3.
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statutory provisions in recent times shows the great interest of legal systems in
regulating the activity of professional advisers and information providers.24

19. The only recent legal instrument that still follows the traditional ap-
proach is the draft directive on the liability of the service provider of 1990.25
Indeed, the provisions of this proposal are aimed to be applicable to any kind
of service provider26 and the definition of service is also very broad.27 Such a
scope of application is incompatible with the actual need of particular sets of
rules devoted to the liability of service providers. Under the proposal of the
directive, every service provider is under the same obligations despite the dif-
ferences in activity. More precisely, a service provider is liable for the damage
resulting from the performance of the service. The fault of the provider is pre-
sumed and he can be relieved from liability by proving the absence of fault on
his side.2S The generality of the shifting of the burden of proof on the breach
of duty is one of the reasons of the failure of this proposal and the decision
of the Commission to withdraw it.29 Indeed, it seemed necessary to set more
specific provisions with regard ta the content of the obligation and, therefore,
the liability of particular service providers. The shift of the burden of proof
on the breach of duty seems not justified for all provisions of service. In some
cases it is essential that the onus of the proof is on the service provider, but this
should not concern all of them.30 In 1994, taking into account the criticisms
expressed the Commission presented a communicatíon on new directions on the
liability of suppliers of services in which it reconsidered the problems involved,
expressing its desire to take greater account of the specific characteristics of
the different types of service.31

20. Having established the background of the regulation of the activity
of providing information and advice, at least in some countries a more precise
definition of these activities will have to be given. These definitions will be
used as guides for the rest of this research.

24Detailed informational duties can be found in the recent directive of 23 September 2002
concerning the distance marketing of consumer financial services; Directive 2002~65~EC, OJ
L271, 9 October 2002 pp. 16-24.

ZSProposal of Directive of the Commission of 9 November 1990, COM(90)482 final, OJ
C12-8, 18 January 1991. See also Opinion of the Economic and Social Committee OJ C269,
14 January 1991.

ZsArticle 3 of the proposal.
Z~Article 2 of the proposal
28Article 1(2) of the proposal.
Z9Communication by the Commission - COM(94)260 final, not published in the Ofiicial

Journal.
3oOn the justifications of the reversal of the burden of proof with regard to the breach of

duty, see infra, nos. 146ff.
31COM(94) 260 final.
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1.2 The concepts of information and advice

21. It is necessary to give a preliminary definition of both the supply of
information and the supply of advice. I will try to derive from both common
language and legal definitions a working definition for the purpose of the present
work. Whereas in the common language the definition is easily found, from a
legal point of view, jurisdictions hardly distinguish information from advice.

1.2.1 The supply of information

22. Traditionally, legal doctrine has not been concerned with the defini-
tion of information. It is not discussed what constitutes the concept of in-
forination. On the other hand, the interest of scholars was mainly turned to
the assessment of the legal nature of information: whether it is a service or
a product. The reason for this is that the definition of information has little
legal consequences, while the nature of information determines the regime of
liability of the information provider.

1.2.1.1 The definition of information

23. Until recent time, the definition of the concept of information has not
been the object of in-depth research by scholars. Several authors who discussed
the liability of the information provider did not even give a definition,32 or
merely a tautological one.33 The reason for this is that the common language
definition has to be taken also for legal purposes. Information can be defined
as the knowledge concerning persons or facts. In other words, the provision
of information is only the communication of knowledge, lacking an express
or implied proposal to act.34 It should be added that the term "fact" has
to be interpreted broadly, for the purposes of this book. A fact can also be
an idea or an opinion, on the condition that this opinion is not, expressly or
implicitly, a recommendation to do something, which is considered to be an
advice. Therefore, the object of the related obligation is to provide the client
with information of any kind. Commercial information on the creditworthiness
of a potential customer or commercial partner, but also information about the
weather or the traffic on the motorway or even the activity of a genealogist in

azSee, e.g., Ph. Delebecque, Contrat de renseignement, J.-Cl. Contrats et Distribution,
Fasc. 795, 1991.

33See O. Palandt, Burgerliches Gesetzbuch, in Beck'sche Kurz-Kommentaze, Band 7, 61th
edn., Munchen 2002, ~675 by H. Sprau, no. 33; the information provider presents facts at
the request of the inquirer.

39Cf. J.F. Sinde Monteiro, Responsabilidade por conselhos recomenda~óes ou informagóes,
Coimbra, Livraria Almedina, 1989, p. 15: "Informa~áo, em sentido estrito ou próprio, é a
exposi~áo de uma dada situa~ào de facto, verse ela sobre pessoas coisas, ou qualquer outra
rela~ào esgota-se na comunica~ào de factos objectivos, estando ausente uma (expressa ou
tácita) proposta de conduta."
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revealing a succession can be the object of an information contract. This is the
definition chosen for the purpose of this book to distinguish mere information
from advice. It has not yet been established whether information and advice
should be distinguished, from a legal point of view.3s

24. Recently, with the development of information society and the de-
velopment of what is generally addressed to as information law, scholars have
attempted to give a more precise definition of what information is.36 Since the
concept serves as delimitation of an era of research, i.e. information law, the
definition given is very broad. Such broad definitions of the concept of infor-
mation will not be followed for the purposes of this book. In order to better
delimit the scope of this book, the functions of information will be analysed,
together with its legal characterisations.

1.2.1.2 The functions of information

25. Information can fulfill different functions. Primarily, information can
have no particular function other than the mere fact to keep the recipient
informed of a fact or an event. The recipient does not intend to make any use of
the information provided. The services that deliver news, such as newspapers,
the Internet and television, fall into this category of information given for no
particular purpose. On the other hand, information is sometimes delivered with
the aim of enabling the recipient to act on the basis of this information. This
is generally the case when a positive obligation to inform or to advise exists.
One party is under the obligation to deliver a particular information because
its recipient is supposed to use that information to decide for a particular
course of action. Such an obligation is aimed to enable its creditor to take
an enlightened decision. The subsequent decision that has to be taken by the
recipient of the information can by of several kinds. Of course, a very important
decision is to conclude a contract or not. If the subsequent contract has to be
concluded with the person that was obliged to provide information, such an
obligation is generally called pre-contractual obligation. In many legal systems,
the obligation of the seller to inform the potential buyer about the features of
the thing to be sold is the prototype of pre-contractual obligations to inform.
Pre-contractual obligations to inform are frequent in many other contracts.
Sometimes, the information is delivered in order to enlighten the recipient on
the advantages and inconveniences of entering into a contract, but with another
party than the one who provided the information. In such a case, the expression
pre-contractual obligation is not used. Indeed, very often the information is
already provided in the framework of a contract. The information given by
a surveyor regarding the value of a property is aimed to give the owner the

asOn this issue, see infra, nos. 134ff.
3sSee, e.g., U. Sieber, The Emergence of Information Law: Object and Characteristics of

a New Legal Area, in E. Lederman, R. Shapira (eds.), Law, Information and Information
Technology, Kluwer Law International 2001, pp. lff.
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chance to sell the property at a good price or to enable a bank to determine
the amount of a loan given on this property. Very often the decision that can be
taken on the basis of the information received is a different one. For a patient
the subsequent decision can be whether to undergo a treatment or not, while a
medical contract has already been concluded.37 The information or the advice
provided by a lawyer is often aimed for the client to decide whether to sue or not
and to evaluate the risks and the costs of an eventual litigation. A subsequent
decision can concern, in a broad sense, every human activity. Sometimes the
obligation to inform can also concern the post-contractual moment. Such is
the case for the information a seller provides as regards the way the thing sold
has to be operated and the required maintenance of it. If this research will
only concern the situation in which information is delivered for such purposes,
it covers every kind of subsequent decisions.

26. This distinction between information with no particular purposes and
information for decision making will serve as a starting point for the following
discussions. Of course, the distinction is not always easily made, because of
the existence of important borderline cases. The information provided by a
newspaper can be used to make subsequent choices. Such is frequently the
case for information about companies provided by newspapers, that is used
by traders in order to choose their financial transactions. It is difficult to
determine, to which category this kind of information belongs. However, one
can notice that this information is not primarily provided for the operators
of financial markets. For this reasons, liability for incorrect information has a
particular regulation.38 On the other hand, specialised agencies exist and their
activity consists in delivering financial information to the operators of stock
markets. These information providers are supposed to know that decisions will
be taken on the basis of the information they provide. Therefore, borderline
cases mainly appear when the information is given to the public in general.
When information is given to a recipient in particular or a precisely determined
group of persons, because it is tailor made for his needs, its purpose is to
enable this recipíent to take a decision on its basis. This book will only discuss
information that fulfils this function.

Besides the definition of information, its legal nature and characterisation did
lead to an important doctrinal discussion, because of its consequences for the
liability of the debtor of an obligation to inform.

37For the non pre-contractual nature of inedical advice, see infm, no. 82.
3aSuch information providers are generally not liable towards the parties that based their

decisions on the incorrect information given. Their liability is more often sought by the
(legal) persons object of this wrong information. Such claims can be grounded, for example,
on defamation or on unfair competition.
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1.2.1.3 The legal nature of information

27. If the definition of information did not interest legal doctrine, its ju-
ridical analysis, i.e. the nature of information, has been the object of detailed
and original theories. The issue is to determine whether information is merely
a service or whether it can be a thing or a good. The first solution is the one
generally followed. By saying that the activity of providing information can be
qualified as a service contract, it is implicitly accepted that information is not
a"thing". Although an information contract is generally considered to be a
service contract,39 a part of French legal doctrine following the famous stud-
íes of Pierre Catala, considers information not to be merely a service. Catala
asserted that information is an autonomous product that is prior to the ser-
vices that have this information as their object.40 According to this analysis,
information is an incorporeal good which can be the object of "property".41
The first original owner of the information is its author, who is free to decide
about its disclosure. However, Pierre Catala has never asserted that the infor-
mation contract is a sales contract, though this is probably implied. Doctrine
is starting to deduce the legal consequences from this analysis of the concept
of information. This has been shown recently as regards the qualification of
the contract with a genealogist regarding the revelation of a succession, very
common in some countries. In France, the qualification of this contract has
been the object of dispute since the nineteenth century, and recently an author
suggested the qualification of sales contract.42

28. This doctrinal theory has not convinced courts yet, and case law con-
tinues to confirm its traditional solutions. The reason is that, most of the time,
between the conclusion of the contract and the moment of its performance, the
provider of the information has to do research in order to give the informa-
tion. This means that a real service of researching, collecting, sorting out and
interpreting the information is very often performed. More technically, infor-
mation could only rarely be an object of property as such. Only in particular
situations, a person can be the owner of the information. On the contrary, in
principle the information can be collected and "discovered" by several persons
and no one has an exclusive right to this "incorporeal ob ject" that can exist

39See suprn, and for legal doctrine see the detailed discussions of several authors in favour
of the qualification of louage d'ouvrage, F. Collart-Dutilleul and Ph. Delebecque, Contrats
civils et commerciaux, Dalloz, 4th edn., 2000, no. 779; F. Proal, La responsabilité du four-
nisseur d'information en réseau, PUAM 1997, nos. 569ff. (strangely without discussion); B.
Grelon, Les entreprises de services, Diss. Economica, 1978, no. 104. Already, Averty, De
la responsabilité des entreprises de renseignement, Diss. Paris, 1908; Loriot, Des agences de
renseignements commerciaux, Diss. Paris, 1907.

4oP Catala, Ébauche d'ime théorie juridique de 1'information, D. 1984, chr. 97.
41P Catala, La propriété de I'information, Mélanges P. Raynaud, Dalloz-Sirey 1985, pp.

97ff.
4zL. Leveneur, Une application du bien-information. Pour un renouvellement de

1'approche du contrat de révélation de succession, Mélanges P. Catala, Litec 2001, pp. 771ff.,
at pp. 778ff.
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at the same time in several places of the world. The only way to protect this
information is by furnishing an exclusive right to its author, conceding him a
copyright or a patent on this information. But in these cases, information is
only indirectly protected; what is primarily protected is the creativity and the
inventiveness of its author. When the information does not fulfil the conditions
for being the object of intellectual property, because it is not the consequence
of the creativity of its author, it is difficult to consider information as a thing
and as object of ownership. Indeed, the main characteristics of property rights,
which are its exclusivity and its absoluteness, are absent and the protection of
the author is granted only indirectly.43 On the other hand, the "buyer" of
the information can receive protection only by including specific clauses in the
contract prohibiting the "seller" to "compete" with him, i.e. to use the in-
formation himself or to disclose it to third parties. Therefore, information is
certainly an incorporeal thing, but the contract having as its object informa-
tion is not a sales contract because the author or the person that possesses this
information does not have ownership rights, simply because information cannot
be individually appropriated. It is, finally, this practical circumstance that is
in contrast with the analysis initiated by Pierre Catala: the same information
can be "owned", possessed and used by various persons at the saine time.

29. The rejection of this analysis is confirmed by the regime of know-how
and the contract for the transfer of know-how. The purpose of a contract of
know-how is to communicate a production technique that is by nature confi-
dential. Two qualifications of this contract are possible and depend on whether
the information is protected on the basis of a deposited patent or not. If such is
the case, legislation on industrial property will apply and the contract will be
qualified as a licence of the use of the patent. If the know-how is not the object
of a patent, practice, especially in franchise contracts, distinguishes between as-
signment and licence of know-how.44 First of all, know-how can be the subject
matter of an "assignment". In such a contract, the "owner" of the know-how
communicates it, thereby transferring it to the other, who can dispose of it as
an "owner" without limitation, while the previous "owner" cannot exploit it
anymore. The prohibition, for the assignor, of any further exploitation even
in its own business is a consequence of the fact that, with the assignment, the
assignee acquires all rights of exploitation of the know-how, without limitation.
The legal effect of the assignment contract is usually strengthened by means
of a non-competition clause, cast upon the assignor that lasts until the knowl-
edge enters the public domain. In contrast, with a"licence" of know-how, the
owner of the know-how gives the other party the right to use it, under fixed
limitations of time, object and territory, while the "proprietary rights" remain
vested in the licensor. However, the "proprietary rights" are granted by means
of confidentiality clauses, forbidding to make the know-how public, and of non-

a3E.g., claims based on unfair competition.
aaA. F~ignani, Know-How and Trade Secrets, The Cardozo Electronic Law Bulletin, 3

[1997] 4.
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competition clauses, forbidding people who have the information to make use
of it.45 One immediately notices that the "owner" of the know-how is the one
who has the information and did agree not to make use of it. It is, therefore,
difficult to analyse this situation as a"proprietary right". This is the reason
why the contract concerning the communication of know-how, not covered by
intellectual property law, is generally characterised as a service contract.4s

30. In some cases, one can notice a tendency to treat information as object
of property. Under American law, two cases at least characterised information
as object of property.47 In spite of this one can notice in United States a
traditional resistance to classifying trade secrets as "property".48 Even if the
law often protects the interests of individuals against wrongful uses or disclo-
sures of personal data, the legal protections has not been grounded on the fact
that people have property rights in personal data as such. However, a part of
recent legal doctrine attempts to characterise personal information as "prop-
erty".49 In case of non personal information, the traditional view in American
law, like in other legal systems, has been that information as such cannot be
owned by any person. Such view has been confirmed in a case concerning the
transmission by a company of scores and other information about professional
basketball games in progress via handheld pagers. The sport federation under
which supervision the games were organised claimed for misappropriation of
the game data. The United States Court of Appeals for the second Circuit
ruled in favour of the information provider stating that "if, as here, the work is
unprotected by federal law because of lack of originality, then its use in neither

4sSuch post-contractual non-competition clauses are frequent in contracts concluded be-
tween the "owner" of know-how and its employees; CA Douai, 16 March 1967, D. 1967, 637,
note R. Plaisant.

46In F~ench doctrine, A. Chavanne and J.J. Burst, Droit de la propriété industrielle, Litec
1998, no. 611; M. Cabrillac, Remarques sur la théorie générale du contrat et les créations
récentes de la pratique commerciale, Mélanges Marty, 1978, pp. 235ff.: "Par ce biais est
acheté-mais cette qualification des hommes d'affaires est récusée par la doctrine, de même
que celle de concession de licence-un élément de richesse qui est impalpable, qu'on est
réticents à y voir un bien."

47In Ruckelshaus v. Mosnnto Co., 467 U.S. 986 (1984), at 1003, where the Supreme Court
decided that research data submitted to a federal agency documenting the safety of a product
could be considered property within the meaning of the fifth amendment to the Constitution.
In Carpenter v. United States, 108 S. Ct. 316 (1987), at 321, the Court considered that a
journalist's knowledge of the publication schedule and contents of the newspaper column is
the property of the publisher.

48P. Samuelson, Information as Property: Do Ruckelshaus and Carpenter Signal a Chang-
ing Direction in Intellectual Property Law?, 38 Cath. U. L. Rev. 365 (1989): "Trade secret
law has long afforded remedies to the possessor of secret information against those who use
improper means to obtain the secret and those who disclose it in violation of confidential
relationships, but the law has, in general, cesisted characterizing the secret itself as property."

49See, e.g., L. Lessig, Code and Other Laws of Cyberspace, Basic Books 1999, pp. 122-
135; P. Mell, Seeking Shade in a Land of Perpetual Sunlight: Privacy as Property in the
Electronic Wilderness, 11 Berkeley Tech. L.J. 1, 26-41 (1996); R.S. Murphy, Property Rights
in Personal Information: An Economic Defense of Privacy, 84 Geo. L.J. 2381, 2393 (1996).
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unfair, not unjustified".so

31. Some would reply that the object of a sales contract is not necessar-
ily the property of a material thing.sl Other rights can be transferred by a
sales contract; this is the case even for incorporeal rights such as a credit.s2
However, these rights, real or personal, present the particular feature of be-
longing exclusively to a person or a group of persons, which is not the case
for mere information, as seen above. The protection of databases shows this
difference. What is generally protected is not the information incorporated in
the database, i.e. the content of it, but the database itself, which is the result
of intellectual production. European Directive 96~9~EC of 11 March 1996 on
the legal protection of databases acknowledges a sui generis intellectual right
of the author of the database.53 It is disputed whether the Directive acknowl-
edges also a right to the content thereof. If the content of the database is not
composed of copyrighted works, the information can be used or extracted by
the users of the database. Article 7(1) of the Directive defines the purpose
of the sui generis right, which is to prevent extraction or reutilisation of the
whole or of a substantial part of the content of the database. The extraction
or the reutilisation of a non-substantial part of a database is not an infringe-
ment of the rights of the owner of the database. This seems to mean that the
protection awarded by the Directive is aimed rather to the compilation and
the organisation of non-copyrighted material, than to the data as such. If data
can be lawfully extracted without the agreement of the owner, at least in prin-
ciple, this means that the latter has no proprietary rights on the information
itself.54 A similar reasoning could be followed even before the entry into im-
plementation of the directive, when databases were protected has copyrighted
works.ss According to me, the fact that the Directive does not require that the

soNBA v. Motorola, Inc. 105 F.3d 841, at p. 851 (2d. Circ. 1997). For a commentary of
the case, see J. Tibbetts, 3. B.U. J. Sci. 8c Tech. L. 16 (1997).

s1L. Leveneur, Une application du bien-information. Pour un renouvellement de
1'approche du contrat de révélation de succession, Mélanges P. Catala, Litec 2001, pp. 771ff.,
at p. 779.

SZA contract transferring a credit is very often analysed as a special form of sales contract.
s30J L77, 27 Mazch 1996 pp. 20-28. For a commentary of the Directive, see P. Bernt

Hugenholtz, Implementing the European Database Directive, in J. Kabel and G. Mom (eds.),
Intellectual Property and Information Law, Essays in Honour of Herman Cohen Jehoram,
Kluwer Law International, 1998, p. 183ff.

S4The issue is very much debated. The reader can refer to the fundamental article of
J.H. Reichman and P. Samuelson, Intellectual Property Rights in Data?, 50 Vand. L. Rev.
51 (1997). Arguing that the Directive creates property rights in database contents, see
Xuqiong Wu, E.C. Database Directive, 17 Berekely Tech. L. J. 571 (2002), comparing the
Directive and United States law. See also, A.K. Sanders, Databases. In search of the Free
Flow of Information, in N. Elkin-Koren and N.W. Netanel (eds.), The Commodification of
Information, Kluwer Law International, 2002, p. 365ff.

ssSee, e.g., HR 4 January 1991, (Van Dale Lexicographie B.V.), NJ 1991, 608 with anno-
tatíon D.W.F. Verkade; A.P. 30 October 1987 (Microfor v. Le Monde), Bull. A.P. no. 4; D.
1988, 21, with concl. J. Cabannes. J.C.P. 1988.II.20932, report X. Nicot and note J. Huet.
For a similar solution in United States law, Feist Puólications, Inc. v. Rural Telephone
Service Co. Inc. 111 S.Ct. 1282 (1991).
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database is an original work and that there is creativity involved as a threshold
for protection does not make the data itself the object of property.

32. A German court has dealt with the issue to determine whether infor-
mation can be the object of the property in deciding that a market analysis does
not fall within the scope of the Convention for International Sales of Goods.ss
In this case a Swiss market research institute had elaborated and delivered a
market analysis, which had been ordered by a German company. The latter
refused to pay the price alleging that the report did not comply with the con-
ditions agreed upon by the parties. The Court held that the CISG was not
applicable. The reason given was that the sale of goods is characterised by
the transfer of property of an object. Although a report was fixed on a piece
of paper, the main concern of the parties was not the handing over of the pa-
per but the transfer of the right to use the ideas written down on such paper.
Therefore, the Court held that the agreement to prepare a market analysis is
not a sale of goods within the meaning of Articles 1 or 3 CISG. An impor-
tant discussion is taking place in United States on the issue whether to include
computer information in the scope of application of Article 2 of the Uniform
Commercial Code (UCC). The proposed Article on the scope of application
of the provisions on contract for sale of the UCC explicitly excludes computer
information.57

33. A similar discussion took place in Italy, where an author dealing with
the issue of liability for wrong information proposed the application of the pro-
visions regarding the liability for defective products for establishing the liability
of the information provider.ss The application of the product liability directive
is only possible if the information is qualified as a"product".59 According to
Article 2 of the Directive of 25 July 1985 a product is a movable good even
though incorporated into another movable or into an immovable. The issue is,
therefore, extremely similar to the one dealt with in the previous paragraphs.
If information is good, then it will be considered to be a product in the meaning
of the Directive and wrong information can lead to the liability of its producer
or its supplier on the base of the specific regime for liability introduced by the
Directive. Therefore, the same arguments put forward above are relevant here
and this analysis will not be followed. Wrong information can lead to liability,
but it is difficult to base the liability on the ground of the Directive on product
liability. Generally liability is based on fault and case law can be found as re-

ssOLG Kbin, 26 August 1994, RIW 1994, 970.
s7Proposed Article 2-103 UCC "Scope. (a) This article applies to transactions in goods.

(b) If a transaction includes computer information and goods, this article applies to the goods
but not to the computer information or informational rights in it [...]" On this issue, see A.
Lousin, Proposed UCC 2-103 of the 2000 Version of the Revision of Article 2, in Symposium
on Revised Article 1 and Proposed Revised Article 2 Of The Uniform Commercial Code, 54
SMU L. Rev. 913.

58F.D. Busnelli, Itinerari europei nella "terra di nessuno" tra contratto e fatto illecito. La
responsabilità da informazioni inesatte, Contr. Impr. 1991, pp. 539ff., at p. 562.

59EC Directive of 25 July 1985, no. 85~374, OJ 7 August 1985, no. L10.
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gards wrong or incomplete information provided in books. In a case held by the
Bu~ndesgerichtshof, a medical book, because of a printer's error, prescribed for
a diagnosis to inject a solution with 25oI'o of sodium chloride instead of 2,5qo.so
The ground for liability of the publisher, towards the unfortunate patient, was
fault in tort law.sl

34. If information can be a good, it is so very rarely. Replying to the
qualification of good, an author distinguished the information product and the
information service. According to this author, information can be considered
a product only if it can be separated from the provision of a service and if it
is a purely objective fact.62 Information is rarely purely objective, and seems
to be separated from the provision of a service only if it is already object of
intellectual property. Therefore, wrong information cannot lead to liability
for defective product, simply because it is not a product. This situation is
to be distinguished, according to me, from the situation in which the lack of
information about a product, especially when it is a dangerous one, renders
the product itself defective. Here again the issue is disputed in legal doctrine.
Some authors do not share this opinion, especially with regard to defective
software. Since, sometimes, software is considered to be nothing more than
information, when a software is defective, information itself is defective, which
means, as a result of this reasoning, that information can be a good that is
object of property.ó3 Such opinion is not incompatible with the position taken
in the previous paragraphs. Indeed, a software-even if it is considered to be
information-is a copyrighted work, and therefore can be an object of property
as such.s4

35. Contrary to what happened to the concept of information, the legal
nature of advice has never been disputed. The fact that it is essentially sub-
jective led to the assumption that it can only be a service. Moreover, the

soBGH 7 July 1970, MDR 1970, 833; JZ 1971, 63.
s1Same ground in TGI Paris, 28 May 1986; RTD civ. 1987, 552 with observations J.

Huet: the liability of the publisher and the French-language translator of a book on eatable
fruits and plants not informing about the similarity between the wild cazrot and the cow-
bane (deadly). Huet in his annotation argues in favour of the application of the European
directive on product liability. Resisting its application, G. Cattaneo, Il danno cagionato
da informazioni incorporate in un prodotto, in Scritti in Onore di Rodolfo Sacco, Giuffrè,
Milano, 1994, Vol. 2, pp. 155ff.

s2C. Castronovo, La nuova responsabilità civile, Giuffrè, Milano, 1996, p. 257, using the
expression "informazione distaccata e oggettivata".

saFor the detailed explanation of this debate, see R. Westerdijk, Produktenaansprakeli-
jkheid voor software. Beschouwingen over de aansprakelijkheid voor informatieprodukten,
1995, pp. 30ff.

s4Considering that a software can also be the object of a sale contract, J. Huet, De la
vente de logiciel, Mélanges P. Catala, Litec 2001, pp. 799ff. Moreover, the issue is disputed
to determine whether a software is a product in the meaning of the Directive on liability for
defective products, See, e.g., C. Stuurman, The EC Directive on Product Liability and its
Application to Information Technology, in A.P. Meijboom, C. Prins and J.-F. Bellis (eds.),
The Law of Information Technology in Europe 1992. A Comparaison with the USA, Kluwer,
Deventer, 1991, pp. 196ff.
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definition of advice has much more often been discussed, because in some civil
codes, the concept of advice delimits the scope of application of specific rules.

1.2.2 The supply of advice

36. Nowadays, providing advice has become a very important service.
One can find advisers in almost every human activity, and schools and manuals
exist with the purpose of teaching how to advise a client. People rely on the
advice of their doctors, lawyers, management consultants, financial consultants
and insurance advisers for many important decisions. Advice is used as a tool
to make informed choices in almost all areas of society and often forms the basis
of major business and personal decisions. Advice is considered to be a specific
form of information.ss According to common language, it is essential to an
advice that it contains a recommendation to the recipient of a specific course
of action. Whereas, in general, the provision of information can be neutral
or objective, advice has to be subjective and suited to the specific needs of
the client. The aim of advice is to enable another person to make a reasoned
choice between alternatives. To that extent, the obligatíon to advise aims at
providing a person also with the information he reasonably needs to make a
certain decision. The debtor of the obligation has to mention the possible
alternatives and the risks thereof, before coming up with a recommendation in
favour of a particular decision or conduct.ss

37. Only few jurisdictions give a legal definition of the concept of advice.
The reason is that in these jurisdictions there are no specific provisions devoted
to this situation. Since the application of few rules is subject to the existence of
an advice obligation or relationship, there is little practical interest to search for
a precise legal definition. This is the case, for example, in French law. However,
according to legal doctrine the obligation to advise is the duty to enlighten
the other party on the opportunity, the advantages and the disadvantages of
a contract, a decision or, more generally, a type of behaviour.ó7 The most
famous French law vocabulary defines advice as a recommendation on what is
opportune to do.sg There is no legal definition for advice in Sweden either. The
Swedish word for advice (rádgivning) is not often used in legal matters. More
commonly used is the definition immaterial services (immateriella íjiinster),
since this is an unregulated area. In Dutch law, neither the Civil Code, nor

ssEx plurirreis, R. Savatier, Les contrats de conseil professionnel en droit privé, D.
1972, chr. 157; J.F. Sinde Monteiro, Responsabilidade por conselhos recomenda~óes ou
informa~óes, Coimbra, Livraria Almedina, 1989, p. 14; J.M. Barendrecht and E. van den
Akker, Informatieplichten van dienstverleners, Deventer, W.E.J. Tjeenk Willink, 1999, no.
314.

ssOn the duties arising from an obligation to advise, see infrn, nos. 200ff.
s~Fr. Terré, Ph. 5imler and Y. Lequette, Droit civil, Les obligations, 8th edn., Dalloz,

2002, no. 258.
sa~~Un avis sur ce qu'il convient de faire"; G. Cornu (ed.), Vocabulaire Juridique, Ass. H.

Capitant, PUF 1992, V' Conseil.
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any other statute explicitly contains any rules on advice. Article 7:448 BW
does impose on the doctor a duty to inform the patient of the tests intended,
the treatment proposed and the medical condition of the patient, but a duty
to advise the patient has not been regulated.

38. In other legal systems, one could expect the existence of a definition
of the concept of advice. Such should be the case in all jurisdictions that
drafted their civil codes following the example given by the German Burger-
liches Gesetzbuch. In the BGB, there is an Article exonerating the adviser
from liability. The general provision of Article 675(2) BGB states that there is
no specific ground for liability if an advice or recommendation (Rnt oder eàne
Empfehlung) is given and the recipient of that advice sustains damage as a
consequence of following the advice.ó9 The same goes for Austrian law, where
Article 1300 ABGB states that an expert is liable when he gives, for a remu-
neration, negligently bad advice in matters of his profession. In other cases, a
person giving advice is liable only for damage which he has knowingly caused
to another by giving advice.70 Article 729 of the Greek Civil Code has a similar
provision with a slightly different formulation. According to this Article, if a
person has given advice or has made a recommendation he will not be liable
for any loss resulting therefrom except if he assumed responsibility by contract
or if he acted fraudulently.

39. In determining the scope of application of these provisions, it was
necessary to give a precise definition of the concept of advice. In practice, this
did not happen because authors and case law tended to interpret this provision
widely. Even if the BGB expressly only deals with advice and recommendation,
the intent of the legislator was to include information as we11.71 In Austria,
only a minority of authors tend to distinguish advice from information, but
this position had no echo in case law.72

40. Portuguese law, enacting a similar provision, declared it applicable to
both advice and information, following the statement of German doctrine, in
Article 485 of the Portuguese Civil Code. According to this provision, mere
advice, recommendation or information does not lead to the liability of their

69Article 675 Entgeltliche Geschí3ftsbesorgung "(2) Wer einem anderen einen Rat oder eine
Empfehlung erteilt, ist, unbeschadet der sich aus einem Vertragsverháltnis, einer unerlaubten
Handlung oder einer sonstigen gesetzlichen Bestimmung ergebenden Verantwortlichkeit, zum
Ersatz des aus der Befolgung des Rates oder der Empfehlung entstehenden Schadens nicht
verpflichtet."

~oArticle 1300: "Ein Sachverst~ndiger ist auch dann verantwortlich, wenn er gegen Beloh-
nung in Angelegenheiten seiner Kunst oder Wissenschaft aus Versehen einen nachteiligen Rat
erteilt. Auf3er diesem Falle haftet ein Ratgeber nur fiir den Schaden, welchen er wissentlich
durch Erteilung des Rates dem andern verursacht hat."

71H.-J. Musielak, Haftung fur Rat, Auskunft und Gutachten, 1974, Berlin~New York,
Walter de Gruyter, p. 6. The same has been observed in Austrian law; cf. R. Reischauer in:
Rummel, ABGB Kommentar, 2nd edn., Band II, 1992, ~~1300 no. 1; and in case law, OGH
1961, SZ 34~167; OGH EvBI 1962~160; OGH JBl 1979, 88.

72See H. Koziol, Osterreichisches Haftpflichtrecht, 2nd edn., Band II (Besonderer Teil),
1984, p. 186; Wolff in: Klang, Band VI, g~1299, 1300.
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provider, even if the latter was negligent. The obligation to indemnify exists,
however, when the liability for damages was assumed by the provider, when
there was a duty to inform or advise and when the provider acted with negli-
gence or fraud or when the conduct of the person is a criminal act.73 Portuguese
doctrine gives the reasons for the equal treatment of information and advice.
Although it is possible to theoretically distinguish between the concepts, it is
frequently difficult to know whether only raw information was provided or a
particular conduct was proposed. Both information and advice are frequently
interlinked, and usually when an obligation to inform or advice exists, the final
output usually contains both information and advice. The main reason why
these categories are closely related is the possibility of influencing the will of
the informed and advised person. This common feature justifies the similar
traditional treatment that they receive.74

41. Finally, it is necessary to find out whether a definition of advice is
given and the distinction is made in English law. Very often the relationship
between an adviser and his client is no longer a normal relationship at arm's
length, but a closer relationship in wllich the adviser is bound to serve the
interests of his client, even in the presence of conflicting interests of himself
or another client. For this reason, in common law countries, an advice con-
tract is often defined as a fiduciary relationship with fiduciary duties on the
side of the provider. This is generally not the case when the provider is under
a mere obligation to supply factual information. Lord Browne-Wilkinson in
Henderson emphasised the parallels between this area and the areas of tort
and contract.75 The liability of the fiduciary is based on the fact of an as-
sumption of responsibility towards the property or affairs of the claimant,~s as
can be seen by looking at the types of relationship where the Court has held a
fiduciary relationship to exist, such as, for example, solicitor-client and doctor-
patient relationships. When parties can bargain at arm's length, such as some
conlmercial relat.ionships between professionals, the adviser is not bound by a
fiduciary duty.77 Finally, even in English law no clear definition is given be-
cause the distinction between information and advice does not necessarily lead
to a different. regulation. Not every person under an obligation to advise is

r3"1. Os simples conselhos, recomenda~óes ou informa~óes náo responsabilizam quem os
dá, ainda que haja negligència da sua parte. 2. A obrigaSáo de indemnizar existe, porém,
quando se tenha assumido a responsabilidade pelos danos, quando havia o dever jurídico
de dar o conselho, recomenda~áo ou informagáo e se tenha procedido com negligència ou
intenSáo de prejudicar, ou quando o procedimento do agente constitua facto puníveL"

"tJ.F. Sinde Monteiro, Responsabilidade por conselhos recomendaSóes ou informa~óes,
Coimbra, Livraria Almedina, 1989, p. 16.

'sHenderson v. hferrett Syndicates Ltd. [1995] 2 AC 145; [1994] 3 All ER 506, House of
Lords. The defendant, insurance experts in the Lloyd's insurance market, was held liable for
negligent misstatements made to those who backed insurance policies in that market.

'eSee Hospita( Products (1985) 55 A.L.R. ~117 (High Court of Australia).
"Hanson (1986) :~T.L.J. 1083 (Court of .appeal). In this case, it was held to be no breach

of fiduciary dut}- by a solicitor who made profits from a joint venture with a client and the
client understood the nature of the contract aud the contract was fair.

20



The concepts of information and advice

bound by a fiduciary duty.~s In other words, advice is not the criterion of the
existence of a fiduciary duty. However, at least in some cases, English courts
tried to establish a distinction between information and advice, in order to a
different regime for liability.79 In these cases, the House of Lords attempted
to draw a clear distinction between the extent of liability for providing advice
and liability for merely giving information. In particulaz it was ruled that the
duty to provide information enables someone else to choose a course of action
and the duty to advise obliges one party to suggest someone as to what course
of action to take.

42. It is, however, somewhat premature to conclude that there is no dis-
tinCtion between information and advice services. What we have noticed so far
is that it is difficult for jurisdictions to draw a legal distinction between these
two activities and that in some respects they are equally regulated by t.he law.
However, the distinction remains in two respects. First of all, factually the
activities of the adviser and the information provider are different and this has
its consequences. Secondly, it has been established that only with regard to
the application of specific rules the distinction is not made. The way courts
apply the general provisions described above to the activity of both informa-
tion and advice can have different consequences on their legal regulation. This
aspect of the issue will be investigated especially in the third chapter, where
the standard of care will be determined, and in the fourth chapter, where the
specific duties of the adviser and the information provider will be examined.

Before undertaking the study of the regime of the obligations to inform and
to advise, I will describe the different types of obligations to inform and to
advise. In the next chapter, the manifestations of these obligations will be
systematised.

78See also the case of the Supreme Court of Canada, Hodginson v. S:mms, (1994] 3
S.C.R. 377. In this case, an investment broker entered into a relationship with an expert in
tax planning with the purpose of receiving advice concerning an advantageous investment
from a tax point of view. The adviser pointed to property investment. The adviser did
not disclose the conflict of interest that arose due to the contractual relationship between
the property developer whom he recommended and the adviser himself. After major losses,
the investment broker claimed damages: the Court ruled that the tax adviser was under no
fiduciary duty towazds his client and that there was no duty to disclose conflict of interest.

79South Austrnlin Asset Mnnngement Corporntion v. York Montngue, United Bnnk of
Kuwnit plc v. Prudentinl Property Services Limited, Nykredit Mortgage bnnk plc v. Edwnrd
Erdman Group Limited, (1996] 3 All ER 365. For detailed discussion of the first case, see
infra, no 142.
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Chapter 2

Manifestations of the obligations
to inform and to advise and their
systematisation

43. Obligations to inform and to advise are very frequent today and ap-
pear to exist in various situations. These situations will be examined in this
chapter. The obligation may be the main obligation of a contractual relation-
ship, but it may also be an ancillary obligation arising in the framework of
other contractual relationships. Such obligations are often not voluntarily in-
tegrated by the parties in their relations, but are imposed by law. Such an
obligation may have its origin in contract law, but also in tort law. Such an
obligation may be assumed at a remuneration, but information and advice may
also be given free. Finally, the liability of the debtor of such an obligation may
be claimed directly by its creditor or by another person who suffered damage
from the information and the advice even if he is not the creditor, i.e. the
so-called third-party claims.

2.1 Main and ancillary obligations to inform and to
advise

44. In many cases, the provision of information or advice is the core of
the contract. In other words, the parties enter into a contract primarily for the
provision of information or advice. In other cases, information or advice is an
additional obligation necessary for the proper conclusion of the contract or the
sound performance of the main obligation of the contract. These are generally
called ancillary obligations. Such ancillary obligations to inform and to advise
are nowadays present in many contractual relations concerning the provision of
goods and services. For example, before the conclusion of the contract a seller
could be obliged to inform his client on the features of the good offered. He
may also have to instruct the client as regards the way in which the good is to
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be used. Providers of services also have to inform and advise the other party.
Such is, for example, the case with lawyers and doctors.

45. In many jurisdictions, the distinction between main and ancillary obli-
gations can easily be made. Such is the case, for example, in Italian and French
law. The main reason is that all the obligations to inform and to advise that
are not agreed upon by the parties are considered to be ancíllary obligations.l
Such is not the case in Germany, where an implied obligation can derive either
from a silent contract or an ancillary obligation. According to doctrine and
case law, whether a specific information and advice contract is concluded or
only an obligation of a secondary nature exists (Nebenpflicht) is in principle
to be decided depending upon the object of the contract and the importance
of the information and the advice in that contract.2 In the doctor-patient
relationship, the advice is usually given within the framework of the contract
of inedical treatment (Behandlungsvertrag). It is controversial whether the
obligation to give advice and information is to be regarded as an independent
main obligation (eigenstá;ndige Hauptpflicht) or merely as a secondary obliga-
tion (Nebenpfticht).3

46. The seller's advice on the correct use of a product is in principle only a
ancillary obligation, deriving from the sales contract.4 Before the recent reform
of the German law of obligations, liability for this advice was subject to the
short period for prescription of Article 477 BGB (six months after the delivery
of the good). However, an exception is made if the advice, with regard to
content, extent, intensity and importance for the buyer, clearly exceeds what a
buyer could normally expect as after-sales services. In such a case, next to the
sales contract an independent Beratungsvertrag is concluded. Liability for this
specific advice contract is then subject to the normal period for prescription
of Article 195 BGB (thirty years).5 Nowadays, this complex legal reasoning
to increase the time limit for claiming is no longer necessary: the general time
limit is three years.s

47. With regard to the notary public, the situation is partly different.
As far as the advice is given in the course of the execution of public office,
the liability of the notary public is only of a subsidiary nature if the principal

1The opposite is not necessarily true: ancillary obligation can be voluntarily integrated
by the parties in their contract. For the distinction between explicit and implied obligations,
see infrn, nos. 57ff.

ZH.-J. Musielak, Haftung fur Rat, Auskunft und Gutachten, 1974, pp. 9-10 and 16-17.
3A.P.F. Ehlers, Die ~rztliche Aufklíirung vor medizinischen Eingriffen, 1987, Arzt-,

Krankenhaus- und Gesundheitsrecht, Bd. 5, Kbin~Berlin~Bonn~Miinchen, Carl Heymanns
Verlag KG, p. 40.

4BGH DB 1971, 38; O. Palandt, Burgerliches Gesetzbuch, in Beck'sche Kurz-
Kommentare, Band 7, 61th edn., Munchen 2002, ~675 by H. Sprau, no. 39.

SBGH 5 May 1967, BGHZ 47, 312, lack of information about the maintenance of a
machinery; BGH 23 June 1999, VIII ZR 84~98, BB 1999, 1999.

óAct to Modernize the Law of Obligations of 26 November 2001, in force since the lst of
January 2002, new Article 195 BGB.
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has also engaged another professional to advise him, e.g. a solicitor, a tax
consultant, an accountant or an estate agent. The justification for this is said to
be found in the fact that, whereas the other professionals take upon themselves
the task of giving a biased opinion as favourable to their principal as possible,
the notary public executes his advisory task merely as a consequence of his
office, obliging him to give independent advice and maintaining his neutral
position.' Added to this is the fact that the notary public is forced to perform
the duties that go with his public office, whereas the other professionals are
free whether or not to enter into a contract with the principal.8

48. Despite these differences in distinguishing ancillary from main obliga-
tions to inform and to advise, for the purpose of this book ancillary obligations
are considered to be obligations which object does not correspond with the
main purpose and function of the contract. I will, first of all, investigate the
justifications for the existence of such ancillary obligations. Next, I will try to
determine whether there is a difference in the regulation of main and ancillary
obligations to inform and to advise.

2.1.1 The justifications for the existence of ancillary
obligations to inform and to advise

49. The existence of ancillary obligations is practically justified by the
function attributed to information and advice in a contractual relationship.
The supply of information and advice in the framework of a contractual rela-
tionship, whose main object is not to give information or advice, serves pri-
marily to achieve three purposes. The first function consists in giving the
recipient the possibility of expressing informed consent to a contract and the
second function is to facilitate the satisfactory performance of the contract.9
The third function of ancillary obligations is to protect the creditor from harm
in its person or in its patrimony.lo Beyond the practical functions of these
obligations, it is important to investigate the situations in which legal system
turns to the breach of ancillary obligations to inform and to advise to estab-
lish liability. This occurs when other obligations-and especially the main
obligation-have been correctly performed as will appear from studying the
legal technical reasons to turn to the breach of ancillary obligations to inform
and to advise.

~K.H. Haug, Die Amtshaftung des Notars. Handbuch der Berufspflichten unter beson-
derer Berucksichtigung der gesamten HaftpAicht-Rechtsprechung des Bundesgerichtshofes,
2nd edn., 1997, Miinchen, C.H. Beck'sche Verlagsbuchhandlung, no. 172, p. 62; nos. 427a-
431, pp. 143-146.

BK.H. Haug, op. cit., no. 172, pp. 62-63.
9This functional distinction has been put forward by M. Fabre-Magnan, De 1'obligation

d'information dans les contrats, Paris, L.G.D.J., 1992, nos. 281ff.
loThis is the purpose of what German lawyers call Schutzplichten. On these obligations,

see infrn, no. 226.
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50. There are several interests for legal systems to base liability on the
breach of ancillary obligations to inform and to advise by one party for the
compensation of the damage suffered by the other party to the contract. The
need for basing liability on the breach of such obligations manifests itself espe-
cially when the main obligation is an obligation of ineans, i.e. when the breach
of the main obligation is conditional to the existence of negligent (faulty) be-
haviour of the debtor. On the other hand, when the main obligation is of result,
the simple fact that the result expected is not achieved is sufficient to lead to
compensation of the damage suffered. In such cases, it is not necessary to in-
vestigate whether the information required was in fact provided.ll Therefore,
essentially, when the main obligation of the provider is an obligation of ineans
and this has not been breached, it will be interesting to investigate whether
this contracting party performed his obligation to inform and to advise. In-
deed, when the debtor is in breach of his main obligation, it is not necessary
to investigate whether the ancillary obligation has been performed correctly,
because simple non-performance of the main obligation is sufficient to lead to
the liability of the debtor. Turning to the liability for not having performed
an ancillary obligation to inform and to advise is necessary in order to award
compensation for the damage suffered, only if non-performance of the main
obligation is not substantiated. Such a solution appears in practice mainly
when the debtor is under a main obligation of ineans. This is the reason why
case law exists regarding such ancillary obligations concerning medical treat-
ment and, more generally, intellectual services, which generally give birth to
obligation of ineans.12 When the breach of the main duty is not established,
the only way to compensate the damage suffered by the other party is to find
a breach in the other obligations arising from the contract. Reciprocally, when
the breach of the main duty has been established, there is no need to inves-
tigate whether the ancillary obligations have been performed. The duty to
inform then is a ancillary obligation, which differs from the main one prínci-
pally because hierarchically it occupies an inferior position in the performance
of the contract.13

51. Unfortunately, some cases fail to notice this and investigate the breach

11 M. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris, L.G.D.J., 1992,
nos. 431-432, stating that when the contract includes an obligation of security of result
(obdigation de sécurité de résultnt) in favour of the client, the simultaneous breach of the
obligation to inform has no practical consequences.

12For the application of the distinction between the obligations of ineans and of result
in services contracts, see J. Huet, Principaux contrats spéciaux, 2nd edn., Paris, L.G.D.J.,
2001, nos. 32278ff.

13Ex plurimis, C.A. Cannata, Le obbligazioni in generale, in Trattato dir. priv. diretto
da P. Rescigno, T. 9, Obbligaaioni e contratti, UTET, Torino, 1984, p. 40; A. Perulli, Il
lavoro autonomo - Contratto d'opera e professioni intellettuali, in Trattato di diritto civile e
commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè, 1996, pp. 476ff.;
D. Giesen, Arzthaftungsrecht. Die zivilrechtliche Haftung aus medizinischer Behandlung in
der Bundesrepublik Deutschland, in Osterreich und der Schweiz, 4th edn., Tubingen, 1995,
p. 171.
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of both main and ancillary obligations, while the establishment of the latter
is of no use if the breach of the former has already been established.14 In
this case, a physician made several errors in the treatment of the patient,
the delivery of a baby with complications. However, the Cour de cassation
started by establishing the lack of sufficient information of the patient. The
link between the breach of a main and of an ancillary obligation can be found
in the explanation of a case held by the Hoge Raad.ls

On the other hand, there are cases which explicitly state that the breach of the
duty to inform is independent from the breach of the main duty of the provider
of service. Such is the case in Italy, where the Corte di cassazione considered
that the breach of the obligation to inform by a professional, independent of
the correct performance of the main obligation, leads to contractual liability.
Italian courts also explain, in medical treatment cases, that liability is not based
on the non-performance of the main obligation to treat by the physician, but on
the breach of a professional duty to disclose.ls This direction is generally taken
especially in cases admitting liability in the case of unwanted pregnancy.17

14See in France, Civ. I, 27 May 1998, Bull. civ. I, no. 187; Resp. civ. ass. 1998, no. 276;
D. 1998, 530 note Laroche-Gisserot.

1sHR 23 November 2001, NJ 2002, 387 with annotation J.B.M. Vranken (medical treat-
ment and medical information).

1sSee in Italy the most explicit case, Cass. 8 August 1985, n. 4394, in For. It., 1986, 121,
with note Princigalli; in Giur. It. 1987, I, 1, 1136 with note Romano: "Dal diritto vigente
emerge con sufficiente chiarezza come 1'obbligo di informazione gravante sul professionista
[un medico chirurgo] permei il contenuto del contratto di guisa che la sua violazione, a
prescindere dall'esatto adempimento in sé dell'operazione [obbligazione principale], dà luogo
ad una vera e propria responsabilità contrattuale, con conseguente risarcimento del danno
commisurato all'interesse c.d. positivo dell'altro contraente" [...] "1'addebito di responsabilità
non è stato basato su una manchevole esecuzione dell'intervento, ma sulla violazione di un
dovere professionale di preventiva informazione."

17For France, Civ. I, 9 May 1983, D. 1983, 121, with note J. Penneau; J.C.P. 1989.II.20262
note Dorsner-Dolivet (with regard to the risk of non-effectiveness of sterilisation). For Ger-
many, BGH 18 May 1983, JZ 1983, 451 with note E. Deutsch (lack of information about the
consequences of rubella for the health of a conceived baby). For Italy, Cass. 8 July 1994,
no. 6464; in Corr. Giur. 1995, p. 91 (for not giving information about the risks of the
failure of a termination of pregnancy and for not giving the advice in favour of a subsequent
examination). For English law, Gold v. Hnringey Henlth Authority, (1987] 2 All ER 888;
[1988] Q.B. 481, C.A. (with regard to a case of sterilisation); Thake v. Mnuráce, [1986] Q.B.
644 (with regard to a case of vasectomy). For Austria, OGH EvBI 1995~149 (with regard to
non-information of the risk of severing a blood vessel in the removal of the gallbladder, the
Court stated explicitly that the physician treated the patient in conformity with the state of
the art). Contrn, in Dutch law Rb. Arnhem 26 November 1995, NJ 1997, 141 (stating that
the possible non-effectiveness of sterilisation is a risk universally known and that there is no
duty to inform).
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2.1.2 The regulations of main and ancillary obligations
compared

52. The principal difference between main and ancillary obligations to in-
form and to advise lies in their origins. Main obligations are almost always
expressly stipulated by contracting parties in the contract, while ancillary obli-
gations are created and integrated by the judge in the contract overtaking the
will of the parties, i.e. implied.ls However, even if the obligation to inform
and to advise derives from a contract for information or advice with a pro-
fessional, or from an ancillary duty based on contractual good faith, loyalty
and co-operation, both in the contractual and in the pre-contractual phases or,
finally, ex lege, it does not appear that in practice they are treated differently.19

53. Indeed, with regard to the regulation of these obligations, once their
existence has been established, differences are difficult to observe. In some
jurisdictions, courts state explicitly that ancillary obligations follow the same
regulation as main obligations having the same object. Such is the case in Ital-
ian law, for example. In a leading ca.se of 1985, the Corte di cassazione explic-
itly and clearly explained the conditions and the regime of ancillary obligations
to inform and to advise.20 The case concerned a doctor who had removed a
muscular cyst in the breast of a patient. The patient was a woman whose work
was to show her body on stage, i.e. striptease. The surgery resulted in a scar
aesthetically relevant. No breach of the physician's main duty was found; he
could only be blamed for not having informed the patient of the consequence
of the treatment. The Court held that when the duty to inform or to advise
represents an ancillary obligation, the failure to perform has the same conse-
quences as the non-performance of the main obligation to treat: a claim for
contractual non-performance (inadem,vimento contrattv.ale) and compensation
for damage. Moreover, the amount of damages is the same.zl

54. The solution seems to be similar in German law at least with regards
to informational duties. The fact that the obligation to inform is merely an
ancillary one (Nebenpflicht) does not change the solution in practice. In both
cases of main and ancillary obligations to inform and to advise, the exclusion
of liability set by article 675(2) BGB does not apply. In cases of a duty to
inform arising in the framework of another contract, liability is still based on
contract.22 Examples of this are ancillary duties arising from a Werkvertrag.

18M. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris, L.G.D.J., 1992,
no. 413, p. 334, and generally see infra, no. 57.

19Explicitly, J.F. Sinde Monteiro, Responsabilidade por conselhos recomenda5óes ou in-
forma~óes, Coimbra, Livraria Almedina, 1989, pp. 392ff.

ZoLeading case, Cass. 8 August 1985, n. 4394, in For. It., 1986, 121, with note Princigalli;
in Giur. It. 1987, I, 1, 1136 with note Romano. The case is quoted suprn.

ZlOn the evaluatíon of the compensation of the damage, see infrn, nos. 216ff. and espe-
cially, no. 226.

220. Palandt, Biirgerliches Gesetzbuch, in Beck'sche Kurz-Kommentare, Band 7, 61th
edn., Miinchen 2002, ~ 675, by H. Sprau, no. 39.
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According to case law, an entrepreneur is under an ancillary duty to inform
the client about circumstances that the client does not know whose knowledge
is important for him in order to decide.23

55. Although the criteria for the determination of non-performance of a
main or an ancillary obligation to inform or to advise are generally simílar,
there is still room for some minor differences. As will be explained in chapter
3, sometimes the burden of proof concerning the breach of ancillary obligations
is reversed: it is up to the debtor of the obligation to prove that he has correctly
performed it.29 The general rule would be the opposite: it is up to the creditor
who claims damages to substantiate that the debtor is in breach of his duty to
inform or to advise. The reversal of the burden generally concerns only ancillary
obligations, not main obligations. There are several reasons for reversing the
burden of proof, but all these reasons only apply to ancillary obligations.25
Indeed, as will be explained later, in the presence of a main agreed obligation,
the debtor generally performs it in writing and the legal issue that arises is
to assess the bad performance of the obligation. On the other hand, when
an ancillary, implied obligation is involved, this is generally performed orally.
Therefore, the practical issue is to determine whether the debtor has performed
the obligation or not performed it at all. It is, in this case, very difficult for
the creditor of the obligation to prove that he has not received the information
or the advice needed. This practical difference mainly justifies the different
regulation of main and ancillary obligations as regards the allocation of the
burden of proof. Finally, the allocation of the burden of proof on breacli of
duty seems to be the only provision that differentiates the regime of main and
ancillary obligation to inform and to advise. All other features of the regime
are identical or very similar. This is not only the case for the content of the
obligation and the determination of the standard of care required by its debtor.
This applies also to the determination of the causal link between the breach of
duty and the damage suffered by the creditor and probably for the measure of
the amount of damages that will be compensated.26

56. On that basis, clear indications can be drawn. The content and the
regime of the obligations to inform and to advise do not seem to change depend-
ing on whether it is a main or ancillary obligation. The performance always

z3BGH 25 November 1986, NJW-RR 1987, 664, obligation to inform the client about the
risks and dangers of the work and about the function it is suppose to fulfill. Adde, OLG
Frankfurt 26 June 1980, NJW 1980, 2756, VersR 1981, 194; OLG Niirnberg, 24 November
1992, NJW-RR 1993, 694. For the list of the content of the information that must be
delivered, O. Palandt, Biirgerliches Gesetzbuch, in Beck'sche Kurz-Kommentare, Band 7,
ólth edn., Miinchen 2002, ~ 631, by H. Sprau, no. 13.

24Cases reversing the burden of proof are to be found in several jurisdictions. See infra,
nos. 146ff.

ZSFor the reasons and justifications of the shift of the burden of proof, see infra, no. 162.
Z6However, it can be argued that the damage compensated for some implied obligations to

inform and to advise is limited to the reliance interest with the exception of the expectation
interest, see infm, nos. 226ff.
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has to meet a standard of good expertise. The rules for main obligations to
inform and advise are very similar to the rules for the ancillary ones. This is
the reason for dealing with ancillary and main obligations to inform and advise
together.27

Another distinction has to be analysed. It is common to distinguish obligation
that are contractually agreed by the parties and obligation introduced in to
the contract despite the will of the parties. In the area of information duties,
implied obligations are very frequently noticed.

2.2 Explicit and implied obligations to inform and to
advise

57. Often, obligations to inform and to advise are not the consequence of
an express agreement between the parties, but are imposed by the law or by
courts. If such is the case, the obligation is an implied one. The terminology
generally used in English is of implied terms. The expression "implied obli-
gation" is used here because is more precise. Indeed, under English law, the
concept of implied term corresponds, in some instances, to the concept known
in other legal systems of default rules. If, as seen above, there is little difference
in the regulation of main and ancillary obligations, an important difference has
to be found in the fact that the existence of these obligations are the conse-
quence of an integration of the contract (for~age du contrat). The integration
of the contract is not t.he consequence of the application of default rules, but
of mandatory ones. Implied obligations to inform imposed to contracting by
the law or by courts cannot, in general, be excluded by a contrary will of the
parties. The performance of these implied obligations is mandatory.28

58. It appears that, in the majority of cases, ancillary obligations are at
the same time implied obligations and that main obligations are at the same
time express obligations. However, this distinction is not so sharp. In German
law, for example, implied obligations correspond with the main obligation aris-
ing from a contract, that is, in that case, a tacitly concluded contract.29 In
other cases, implied obligations are the main obligation arising from a volun-
tarily concluded contract. Such situation is to be found in English law, where
the concept of implied terms has a very broad scope of application.30 However

27One author does it without stating it explicitly, 5ee ex plurimis, N. Reboul, Les contrats
de conseil, Marseille, PUAM, 1999, dealing with advice contracts, in which the majority of
cases the author quotes have been ruled concerning ancillary obligations to inform and to
advise.

280n the impossibility to exclude implied obligations to inform and to advise by exoner-
ation clauses, see infra, no. 256.

290n the German concept of tacitly concluded contract, see infrn, no. 62.
3o5ee, e.g., Section 13 of the Supply of Goods and Services Act 1982 which provides that

in a contract for the supply of a service there is an implied term that the supplier will carry
out the service with reasonable care and skill.
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Ancillary obligations can also sometimes be express obligations, but, in the
field of information duties, such situation rarely occurs in practice.

The specificity of implied obligations is that, since an undoubtable will of the
parties is absent, it is necessary to establish the criteria that are used by courts
to integrate the contract with implied obligations. Before dealing with this is-
sue, I will analyse the different legal grounds used to impose implied obligations
to inform and to advise.

2.2.1 Legal basis for the existence of implied obligations to
inform and to advise

59. The legal grounds for the existence of ancillary obligations to inform
and to advise can be found in several provisions of national legal systems.
Courts are often used to turn to various techniques to irnpose such ancillary
obligations, in the absence of specific legal provisions. First of all, a contract
may be voided for mistake if a mistake occurred due to the information given
by one of the parties. Such is the case, for example, in Dutch law. According
to Article 6:228 1 b) BW, the failure to inform the other party may lead to a
mistake if the information should have been given. An interesting case can be
found in France with regard to the non-delivery of pre-contractual information
to a franchisee (Article L. 330-3 of the Commercial Code). This breach leads
to nullity of the contract only if the lack of information leads to a defect of the
consent.31 The possibility of avoiding the contract in such a situation give birth
to pre-contractual obligations to inform. Article 4:103 PECL is very precise
on the circumstances under which for a contracting party can avoid a contract
for mistake.32 English law deserves to be dealt with separately. It is gener-
ally stated that English law is reluctant to develop information duties.33 The
reason for this is mainly that English law refused to use the ground of misrep-
resentation for sanctioning the silence of the other party. A misrepresentation
can only be the consequence of a material statement of fact.34 However, ex-

a1Com. 10 February 1998, Bull. civ. N, no. 71; J.C.P. éd. E 1998, 733 L. Leveneur;
Defr. 1998, 733 Delebecque.

32Article 4:103 PECL: "(1) A party may avoid a contract for mistake of fact or law existing
when the contract was concluded if: (a) (i) the mistake was caused by information given by
the other party; or (ii) the other party knew or ought to have known of the mistake and it
was contrary to good faith and fair dealing to leave the mistaken party in error; or (iii) the
other party made the same mistake, and (b) the other party knew or ought to have known
that the mistaken party, had it known the truth, would not have entered the contract or
would have done so only on fundamentally different terms".

33See, e.g., G.H. 1~eitel, The Law of Contract, lOth edn., Sweet 8c Maxwell, 1999, pp.
361ff.; C. Girot, User Protection in IT Contracts. A Comparative Study of the Protection
of the User against Defective Performance in Information Technology, Kluwer Law Interna-
tional, 2001, pp. 226ff.

3aSee Bell v. Lever Brothers Ltd., (1932) A.C. 161: "The failure to disclose material fact
which might influence the mind of a prudent contractor does not give a right to avoid the
contract." See also Kentes v. Lord Cndognn (1851) 10 C.B. 591.
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ceptions can be found in contracts in which one party trusts the other, such
as in fiduciary relationships.35 This traditional line of English case law is still
in force as Slade LJ stated in Banqv,e Financière v. Westgate Ins. Co.: the
non-existence of an obligation to speak within the context of negotiations "is
one of the foundations of our law of contract, and must have been the basis of
many decisions over the years. There are countless cases in which one party
to a contract has in the course of negotiations failed to disclose a fact known
to him which the other party would have regarded as highly material, if it
had been revealed. However our law leaves that other party entirely without a
remedy." 3s

60. Secondly, in several countries the remedy of fraud can lead to the im-
position of a pre-contractual obligation to inform and to advise on a contracting
party. The silence of a contracting party can be a criterion for establishing the
fraud. Deceit may take the form of silence on the side of a contracting party
who conceals from the other party a fact which, had it been known by the latter
party, would have resulted in his not entering into the contract, or entering into
the contract under different conditions. The result of this is to impose on a con-
tracting party an obligation to inform. This is, for example, the line of the case
law regarding the interpretation of Article 1116 of the F~ench Civil Code. Ac-
cording to this interpretation, fraudulent concealment of information (rétácence
dolosive) may lead to the nullity of the contract or to the compensation of the
damage in tort.37 German law has a similar rule, which is the consequence of
the interpretation of Article 123 and Article 242 of the BGB together. Such is,
for example, the case with the obligation, imposed on the seller of a used car, to
inform about the fact that this vehicle has suffered serious damage in an acci-
dent.38 Article 4:107 PECL imposes a general pre-contractual duty to disclose.
However, such a duty to disclose has several limitations. The most important
one can be found in the duty of the other party to gather information himself.
As a consequence, one party is not under the obligation to disclose all the facts

35G.H. Treitel, The Law of Contract, lOth edn., Sweet 8c Maxwell, 1999, p. 370.
3s[1989~ 2 All ER 952, at 1010. For assessments of the peculiarity of English law, see P.

Legrand, Pre-Contractual Disclosure and Information: English Law and FYench Law Com-
pared, 6 OJLS (1986) 322; B. Nicholas, The Pre-Contractual Obligation to Disclose Informa-
tion, English Report, in D. Harris and D. Tallon (eds.), Contract Law Today: Anglo-French
Comparisons, 1989, pp. 166ff.

37The leading cases are Civ. III, 15 January 1971, Bull. civ. III, no. 38; RTD civ. 1971,
839 obs. Y. Loussouarn; Civ. III, 2 October 1974, Bull. civ. III, no. 330 (concealment of the
future installation in the neighbourhood of a pigsty). See also, as regards the concealment
by the buyer, manager of a company, to the seller of the shares of that company, of insider
information affecting the price of the shares, Com. 27 February 1996, Bull. civ. IV, no. 65;
D. 1996, 518 with note Malaurie, J.C.P. 1996.II.22665 with note Ghestin.

3sCf. BGH 3 March 1982, NJW 1982, 1386. Adde, BGH 9 October 1964, V ZR 109~62;
NJW 1965, 34 the seller of a house is under the obligation to inform the buyer that the
joist and the rafters are affected by woodworm. See the old RGZ III, 235, in which the
Reichsgericht held that the seller of shares in a mining company is deceitful if he sells the
shares at the daily price, knowing and without informing the buyer that the mine had been
flooded.
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that may determine the other party to enter into a contract. For example, it
has been held that a potential contracting party must determine by himself
whether the contract is advantageous for him.39 Here again, English law pro-
vides a particular solution in not recognising general duties of pre-contractual
disclosure. Important exceptions do exist for contracts uóerrimae fidei and for
fiduciairy relationships.4o

61. Thirdly, some statutes provide, professionals, extensive duties to dis-
close and to provide information or advice beside their main obligation. An
implied obligation to inform or advise may also arise from a statutory pro-
vision, e.g. because a party belongs to a specific profession. Such statutory
provisions can concern architects. According to Article 36 of the French Decree
of 20 March 1980, an architect is legally bound to give his client information
and advice.41 Statutes also exist regarding notaries.42 The interest of the ex-
istence of a legal obligation to inform and to advise in German law is that the
exclusion of liability of ~ 675 will not apply.43 Insurers are also often under
a legal obligation to inform their clients.44 The same goes for doctors,45 and
even professionals whose main function is giving advice. For example, advis-
ers on financial services are under special informational duties pursuant to the
English Financial Services and Markets Act 2000. In particular they must tell
consumers whether they are independent or "tied" to a particular company and
they must give them a"Key Features" document before selling them a prod-
uct. Other examples are the statutory obligations to inform that are frequently
introduced by EU Directives regarding the protection of the consumer. This
phenomenon is widespread nowadays, and in some directives the existence of
an obligation to inform is the key provision. Such is, for example, the case with

39See, e.g., BGH 13 July 1988, NJW 1989, 763, for the sale of a doctor's practice.
4oChitty on Contracts, vol. 1, General Principles, 27th edn. by Guest, Sweet 8z Maxwell,

London, 1994, ~~6-87 to 6-98.
41Case law has extended this duty to legal information and advice, Civ. III, 4 March 1971,

Bull. civ. III, no. 162, about the duty to inform and advise a client about city planning
regulations. The same solution, though in case law, is found in England, W. Fnulkner v.
L. Borough of Newhnm (1994) 71 BLR 15; the architect must have sufficient knowledge of
those principles of law relevant to his professional practice in order to reasonably protect his
client from damage and loss. This may mean that in particular cases he should advise his
client that he knows little or nothing of the relevant law and that the client should obtain
legal advice.

42See, e.g., Article 24, paragraph 1, of the Bundesnotnrordnung ímposes a duty to advise
on the German notary.

43For a list of statutes imposing to professionals obligations to inform and to advise in
Germany, see O. Palandt, Biirgerliches Gesetzbuch, in Beck'sche Kurz-Kommentare, Band
7, ólth edn., Miinchen 2002, ~ 675, by H. Sprau, nos. 42ff.

44See, e.g., Article 60 of the Spanish statute on private insurance (Law 30~1995, 8 Novem-
ber 1995 de Ordenación y supervisión de los seguros privados imposes on the insurer an
obligation to inform the client both pre-contractually (applicable legislation, rules regulating
the possible claims and any other information required by the governmental regulations) and
contractually (changes on the information initially provided and in the situation regarding
his participation in benefits).

45E.g., Article 7:440 BW; Article L. 1111-2 Code de ln snnté puótique.
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the distance contract directive or for the electronic commerce directive.4s

62. Fourthly, in German law there can be tacitly concluded contracts to
provide inforination and advice. This theory is mainly applied by courts to
reduce the scope of exclusion of liability introduced by Article 675(2) BGB.
As we have seen above, in German law there is no liability for wrong advice
and information unless the wrong advice and information is delivered in the
framework of a contract or if the law imposes informational duties. By find-
ing implicit contracts, German courts limit the scope of application of this
provision. Nowadays, the exclusion of liability is no more the principle, be-
cause the exceptions are very important and more frequently applied than the
principle. According to the Bundesgerichtshof, for a contract to give infor-
mation (Auskunftsvertrag) or an advice contract (Beratungsvertrag) to exist,
two conditions must cumulatively be fulfilled. The fist condition is that the
information is of great importance for the other party.47 The second condi-
tion required for noticing that such a contract has indeed been concluded is
the fact that the person giving information or advice is to be considered as
an expert and the fact that the person himself has an economic interest in
giving the information.48 The Bundesgerichtshof has therefore recognised the
existence of either tacitly concluded49 or even fictitious information and ad-
vice contracts.so However, not every information or advice given by a person
who has an economic interest in giving that information or advice amounts
to an Av,skv,nfts- or Beratungsvertrag. The mere fact that the producer of a
good also provides operating instructions (Geórauchsanweisung) does not im-
ply that he concludes a contract with the end user of that product, unless there
are additional circumstances that lead to the opposite conclusion.sl Indeed, is
has been frequently held that the two conditions described above are necessary
but not sufficient in order to substantiate the conclusion of a tacitly concluded
contract. The circumstances of the case must show the implicit intention of
the parties to enter in a contractual relationship.52 Such is the case when

asResp., Directive 1997~7~CE of 20 May 1997, OJ L144 of 4 May 1997, p. 19; Directive
2000~31~CE of 8 June 2000 OJ L178 of 17 July 2000, p. 1.

a~In Austria, F. Harrer in: 5chwimann, Praxiskommentar, ~1300, no. 5; OGH JBl 1971,
361, OGH EvBI 1971~194.

48BGH 11 October 1989, XI ZR 1~88, NJW 1989, 1029; BGH 13 February 1992, NJW
1992, 2080; BGH 6 July 1993, XI ZR 12~93, NJW 1993, 2433, MDR 1993, 861, BB 1993,
1903, ZIP 1993, 1148, for the liability of a bank for wrong investment advice. See also P.
Mussig, Falsche Auskunftserteilung und Haftung, NJW 1989, 1697ff., at 1700. H.-H. Seiler,
in H.P. Westermann (ed.), Munchener Kommentar zum Burgerlichen Gesetzbuch, Band 4,
3rd edn. Munchen, 1997, g 676, no. 12

49H.-J. Musielak, Haftung fiir Rat, Auskunft und Gutachten, 1974, pp. 9-10.
soJ. Gernhuber, Das Schuldverhdltnis: Begriindung und Anderung, Pflichten und Struk-

turen, Drittwirkungen, Tubingen, 1989, ~24 II 2, pp. 573-574.
s1BGH 11 October 1989, XI ZR 1~88, NJW 1989, 1029.
szBGH 17 May 1990, IX ZR 85~89, NJW 1991, 32; BGH 13 February 1992, NJW 1992,

2080; BGH NJW 1992, 316ï. In legal doctrine, O. Palandt, Biirgerliches Gesetzbuch, in
Beck'sche Kurz-Kommentare, Band 7, 61th edn., Miinchen 2002, ~ 675, by H. Sprau, no. 30.
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the information provider stated that the information is correct,53 or when he
promises to carry out subsequent verifications of the information.54 Auskunfts-
and Beratungsvertráge have been recognised in regard to banks, accountants,
tax consultants, solicitors, notaries and experts such as art connoisseurs,ss al-
though the Bundesgerichtshof has indicated that the application of the theory
of the Auskunftsvertrag is not restricted to these categories. It also held that
these rules apply to estate agents, providers of life insurance and architects.ss
In any case, it has been held that the fact that the parties are already tight
in a contractual relationship is not a condition for the existence of a tacitly
concluded information contract between them.57

63. Finally, even in the absence of specific legal provisions the obligation
to inform and to advise may exist, and it is regarded by courts as an implied
obligation. For instance, a doctor's main obligation under a medical treatment
contract is to try to cure his patient. Yet, he is not free to carry out an
operation, even if he deems that operation to be necessary: it is for the patient
to decide whether or not he wants to go ahead with the operation. The doctor
is under an obligation to inform his patient of the seriousness of the latter's
condition and of the risks of available alternative ways to treat the patient.
Often, this information needs to be followed by his recommendation. In the case
of inedical treatment contracts, an obligation to inform or advise is therefore
normally implied. This obligation for the doctor has been integrated in the
contract by case law on the basis of general legal grounds, and very often
statutory law later recognised this obligation.sg

64. The same goes for contracts with an architect, who needs to give
information on the use of the materials needed to build the building that he
designed.59 Other providers of a service may occasionally or frequently have an

s3BGH 29 October 1952, BGHZ 7, 371, 37T, NJW 1953, 60; BGH 13 June 1962, NJW
1962, 1500.

s4BGH 7 January 1965, WM 1965, 287.
ssJ. Gernhuber, Das Schuldverháltnis, op. cit. ~24 II 3, p. 575.
ssJ Gernhuber, Das Schuldverháltnis, op. cít. ~24 II 3, p. 575, and the cases quoted. See

also the examples given by P. Mussig, op. cit., NJW 1989, 1697ff., at 1700.
s7BGH 7 January 1965, WM 1965, 287; BGH 27 November 1998, NJW 1999, 638.
SeSee, e.g., the very recent Article L.1111-2 of the Fïench Code de ]a santé publique

codifying most of the solutions of the case law. On the analysis of this provision, see infra,
no. 194. Adde, Articles 7 and 8 of the Belgian law of 22 August 2002 on the rights of the
patient.

59See, e.g., Nye Saunders F1 Partners v. Alan E. Bristow (1987) 37 BLR 92. In this
case, an architect was held liable because his negligent advice caused the client damage. The
Court of Appeal considered a failure to advise on the effects of inflation. Here, the architects
had been commissioned to refurbish a country mansion. In February 1974, a period when
inflation was rife, the architects gave an estimate of ~238,000. By August the estimate had
climbed to E440,000 and the clíent became somewhat irate. When sued for the fees by the
architect, the client contended that he had to cancel abandon the project, as he could not
proceed because he had been misled. He terminated the architect's appointment and refused
to pay the fees. The Court found the architect negligent for failing to point out that the
estimate was based on prices current at a time of high inflation.
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obligation to inform or even to advise, e.g. banks, insurance companies, estate
agents (e.g. when they assist a party in the bidding on a house), contractors
and designers of software.

65. Additional obligations to inform or advise may occur in all kinds of
contractual relations. The legal grounds used to introduce implied obligations
to inform and to advise are several. The issue has been deeply discussed in
Italian law, and the majority of the doctrine and the case law base the ex-
istence of an implied obligation to advise and to inform on the principle of
contractual good faith. This guideline can be found in Article 1337 of the Ital-
ian Civil Code concerning pre-contractual liability.so Good faith can justify
the existence of implied obligations to inform and to advise also under Por-
tuguese law, with the addition of the duties of loyalty and co-operation both in
the contractual-according to Article 762 of the Portuguese Civil Code-and
in the pre-contractual phases-according to Article 227 of the same Code.sl
The same can be said for Article 1135 of the French Civil Code, which gives
only one ground for the existence of implied terms.62 In Spain, it is commonly
accepted in case law and doctrine that the obligation to inform has its basis
in the principle of good faith and, in particular, in its integrative function, as
regulated by Article 1258 of the Spanish Civil Code. This Article provides
that, if in principle contracts are concluded by mere consent, parties are only
obliged to what has been explicitly agreed in the contract, but also to those
obligations emanating from good faith, custom and the law.ó3 The same goes
for Germany, where judges refer to the famous Article 242 of the BGB to justify
the discovery of implied obligations by courts.64 Since the recent reform of the
German law of obligations, the discovery of implied obligations is now based on
Article 241(2) BGB.ss It is therefore widely accepted that the concepts of good
faith, fair dealing, loyalty and equity are justified grounds for the recognition
of implied terms and, more specifically, implied obligations to inform and to
advise. Yet, these principles do not establish a clear criterion for the existence
of such ancillary duties.

so~~~attative e responsabilità precontrattuale. Le parti, nello svolgimento delle trattative
e nella formazione del contratto, devono comportarsi secondo buona fede."

s1For an example in Portuguese case law, see STJ 17 June 1998, BMJ, 478, 351. See
also, J.F. Sinde Monteiro, Responsabilidade por conselhos recomenda~óes ou informa~óes,
Coimbra, Livraria Almedina, 1989, p. 391.

s2 "Les conventions obligent non seulement à ce qui y est exprimé, mais encore à toutes
les suites que I'équité, 1'usage ou la loi donnent à 1'obligation d'après sa nature." See for
case law, Civ. I, 3 July 1985, Bull. civ. I, no. 211: "Vu 1'article 1135; il appartient au
vendeur professionnel de matériaux acquis par un acheteur profane de le conseiller et de le
renseigner."

s3 "Los contratos se perfeccionan por el mero consentimiento, y desde entonces obligan,
non solo al cumplimiento de lo expresamente pactado, sino también a todas las consecuencias
que, segun su naturaleza, sean conformes a la buena fe, al uso y a la ley."

sa ~~Leistung nach Treu und Glauben. Der Schuldner ist verpflichtet, die Leistung so zu
bewirken, wie Treu und Glauben mit Rucksicht auf die Verkehrssitte es erfordern."

ss ~~~2) Das Schuldverhàltnis kann nach seinem Inhalt jeden Teil zur Rucksicht auf die
Rechte, Rechtsgiiter und Interessen des anderen Teils verpflichten".

36



Explicit and implied obligations to inform and to advise

2.2.2 Criteria for the existence of implied obligations to
inform and to advise

66. The main difference between explicit and implied obligations lies in
their origin. The former obligations are expressly introduced into the contract
by the contracting parties, while implied obligations are created and integrated
into the contract by the judge or, more rarely, by the law, overtaking the will of
the parties.fis Since there is no explicit agreement of the parties, it is of great
importance for the predictability of the law to determine in which situations a
professional is under an implied obligation to inform and to advise. The search
for a criterion, which can be of help in determining which contracts involve an
obligation to inform and to advise, is very difficult in practice. In many legal
systems, doctrine does not search for a criterion for the imposition of such
obligations. Instead, it is common to draw up a list of all professionals who are
under an obligation to inform and to advise.67 Since the relationship between
the parties often is not worked out in detail by legal provisions, it has been up
to case law to determine the existence of such obligations. It is perhaps not
sufficient to limit oneself to the description of these cases, but it is necessary to
determine the ideas behind the line of case law reasoning, in order to establish
the criteria for existence of implied obligations to inform and to advise.

Two criteria are generally used by courts to justify the existence of such implied
obligations. These criteria are, on the one hand, the analysis of the expectations
of the client and, on the other hand, the imbalance of competence between the
parties.

2.2.2.1 The criterion of the expectation of the client

67. Some authors state that whether an obligation to inform or to advise
exists depends largely upon the impression the provider of the service-by
belonging to a certain profession or by way of conduct-makes on the client.
For example, if the professional suggests he has the answer for the specific
needs of the client, the relation between the parties brings about an obligation
to inform and to advise. This is the case when the provider of the service
starts to build on the trust the client has placed in him personally and he goes
beyond merely informing the client on facts.68 This criterion is of importance,
but this is only one element among others that triggers such implied obligations.
Indeed, there can be an implied obligation even without the client's reliance.

ssSee, e.g., M. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris,
L.G.D.J., 1992, no. 413, p. 334.

s~For an example of a detailed list, together with case law, in French doctrine, see G.
Viney and P. Jourdain, Les conditions de la responsabilité, Paris, L.G.D.J., 2nd edn., 1998,
nos. 503ff.

BBJ.M. Barendrecht and E. van den Akker, Informatieplichten van dienstverleners, Deven-
ter, W.E.J. Tjeenk Willink, 1999, nos. 334, 337.
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Moreover, the ideas of reliance and of reasonable expectation of the other party
are signs that are not more precise than the ideas of good faith and loyalty.69

For this reason, jurisdictions prefer to turn to the criterion of the imbalance of
competence and knowledge to incorporate ancillary obligations to inform and
to advise into the contract.

2.2.2.2 The criterion of the imbalance of competence and
knowledge between the parties

G8. It seems that, for a part of doctrine and case law, the criterion of
the existence of such an implied term is the imbalance of the competence and
the knowledge of the contracting parties.~o According to Le Tourneau, the
imbalance of competence, being the basis of an implied obligation to inform
and to advise, is apparent in the case of knowledge of one party and ignorance
of the other party.71 These two cumulative conditions seem to be obvious at
first glance; however, clarifications a.re needed.

G9. First condition: The knowledge of the debtor of the obliga-
tion to inform and to advise. If both parties ignored the information, in
principle no obligation to supply the information will arise. This is, for exam-
ple, noticed in the formation of a contract when the doctrine of fraud is used
to impose an obligation to inform. Fraud presupposes intentional behaviour;72
this means that when both parties are ignorant of the information, it is im-
possible to consider one party guilty of fraud, and the consequence is that the
contract is not void. However, in many situations the line of the case law is

690n the idea of expectation in civi] law countries, X. Dieux, Le respect du aux antic-
ipations légitimes d'autrui. Essai sur la genèse d'un principe général de droit, Bruylant,
Bruxelles, 1995. For the explicit reference to the legitimate expectation of one contracting
party that leads to the birth of an ancillary obligation to inform, see SAP Las Palmas 1
September 1998, AC 1998~1779.

~~For France, G. Viney and P. Jourdain, Les conditions de la responsabilité, Paris,
L.G.D.J., 2nd edn., 1998, no. 512, p. 429, according to which, "Il y a obligation de ren-
seignement et de conseil lorsque I'une des parties ignore légitimement des informations qui
lui étaient utiles et que 1'autre connaissait ou aurait du conna?tre." Adde J. Ghestin, La
formation du contrat, Paris, L.G.D.J., 3rd edn., 1994, nos. 636ff.; M. Fabre-Magnan, De
I'obligation d'information dans les contrats, Paris, L.G.D.J., 1992, nos. 240ff. For Italian
law, A. Perulli, Il lavoro autonomo - Contratto d'opera e professioni intellettuali, in T~attato
di diritto civile e commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè,
1996, p. 479 "evidente asimmetria culturale e, quindi, di potere". In Spanish law the same
criterion is accepted, E. Gómez Calle, Los deberes precontractuales de información, Madrid,
1994, pp. 86ff.

71Ph. Le Tourneau, De 1'allégement de I'obligation de renseígnement et de conseil, D.
1987, chr. 101.

7zOn this point, see Article 4:107 PECL: "Fraud. (1) A party may avoid a contract when it
has been led to conclude it by the other party's fraudulent representation, whether by words
or conduct, or fraudulent non-disclosure of any information which in accordance with good
faith and fair dealing it should have disclosed. (2) A party's representation or non-disclosure
is fraudulent if it was intended to deceive."
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changing imposing a presumption of knowledge on the side of the professional.
Courts have ruled that certain professionals have the obligation to have specific
knowledge or, if they do not have it, are under the obligation to collect it. The
reason for this is that such contracting parties are expected to have professional
qualifications and that they should not take advantage of their ignorance. Cases
exist, in France, regarding garage mechanics73 and estate agents,74 but concern
the majority of professionals. Indeed, reversing the initial line of the case law,
the solution is that the debtor of an obligation to inform or to advise, main or
ancillary, has the duty, to collect professional knowledge.~s If he fails to do so,
the creditor of the obligation can claim damages and even, in some cases of non
performance of pre-contractual obligations, nullity of the subsequent contract.

70. A similar evolution can be noticed in English law. Before the Misrep-
resentation Act 1967, innocent misrepresentation had no consequences under
common law. Both nullity of the contract and remedy for damages were re-
fused by Courts to claimants.~s Courts could decide in favour of the rescission
of the contract only when the declaration was essential and determined the
decision of the other party.77 The Misrepresentation Act 1967 modified this
traditional line of the case law. The victim of innocent misrepresentation can
claim damages even when the wrong statement is innocent and when its au-
thor did not have the piece of information. He can be relieved from liability
only if he proves that he had reasonable ground to believe that he was stating
the truth.78 In other words, the presumption of knowledge is, contrary to the
French cases quoted above, rebuttable. However, in practice it will be diffi-
cult for the author of the misrepresentation to prove that there is reasonable
ground for ignoring that he supplied wrong information, especially if he is a

73Civ. I, 19 January 1977, Bull. civ. I, no. 40, a garage mechanic "ne pouvait ignorer
que le compteur indiquait un kilométrage bien inférieur à celui que la voiture avait parcouru
en réalité."

74Civ. I, 18 April 1989, Bull. civ. I, no. 150, "En sa qualité de professionnel de
1'immobilier, [1'agent immobilier] ne pouvait ignorer les désordres apparents qui, en 1'espèce,
affectaient 1'immeuble vendu par son entremise, [...], dès lors, en omettant d'informer de
1'existence de ceux-ci, i] a manqué à son devoir de conseil."

~sOn this duty see infm, nos. 172ff. and the case law quoted. See, e.g., the case of the
Court of Appeal of Zaragoza indicating that the service provider must first inform himself in
order to be able to inform his client; SAP Zaragoza, 11 December 1998, AC 1998~2449.

~BSee the traditional case, Redgrnve v. Hurd (1881) 20 Ch. D. 1(wrong information of
the value of a solicitor business and clientele). Exceptions to this principle can be found in
the Companies Act 1948, section 43 and in case law, especially with regard to agency and
fiduciary relationships.

~~This was a remedy on Equity, Lnmare v. Dixon (1873) L.R. 6 H.L. 414 (humidity of
the rented cellazs).

~sSection 2"Damages for misrepresentation. (1) Where a person has entered into a
contract after a misrepresentation has been made to him by another party thereto and as a
result thereof he has suffered loss, then, if the person making the misrepresentation would
be liable to damages in respect thereof had the misrepresentation been made fraudulently,
that person shall be so liable notwithstanding that the misrepresentation was not made
fraudulently, unless he proves that he had reasonable ground to believe and did believe up
to the time the contract was made that the facts represented were true."
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professional. Therefore, under English law, in some cases proof of the knowl-
edge of the debtor of the obligation to inform is not a condition for the existence
of such an obligation. Indeed, since ignorance is not always a defence for the
author of the misrepresentation, an obligation to have or collect the knowledge
is implied. However, this only applied in case of incorrect information, but not
in case of total absence of information.79

71. Even in the absence of fraud, it is sometimes accepted that a party
which has entered a contract on the basis of incorrect information supplied
by the other party can claim damages, on the condition that the party that
supplied the information is at fault. The tendency showed by French and
English law and codified in the Principles of European Contract Law is that
this fault is presumed and it is up to the supplier to prove not only that he did
not have the piece of information omitted, but also that he was not supposed
to make research in order to collect it.

72. Such solutions have an important consequence for the criterion of
the imbalance of competence, used to discover the existence of an obligation
to inform or to advise. Since actual knowledge is of little importance, the
competence of the professional is not the concrete knowledge that a specific
professional has, but the objective competence that each professional in the
same situation should have. This means that case law focuses less on the
contractual relationship in question, but more on the type of relationship to
impose implied obligations to inform and to advise. It is an objective test that
is applied, not a subjective one. The only knowledge that the debtor of the
obligation is certainly not supposed to have is what is generally unknown to
everyone in his field of practice.80

73. Second condition: The ignorance of the creditor of the obli-
gation to inform and to advise. If it is substantiated that the client ef-
fectively had the information in its possession, it is obvious that no obligation
to inform and to advise exists. The concrete knowledge of the party that pre-
tends not to have been correctly informed exonerates the professional from such
a duty.gl This is the case when the information is considered as universally

79Article 4:106 PECL gives a solution similar to that in the Mísrepresentation Act 1967:
"Incorrect Information. A party who has concluded a contract relying on incorrect informa-
tion given it by the other party may recover damages in accordance with Article 4:117(2)
and (3) even if the information does not give rise to a fundamental mistake under Article
4:103, unless the party who gave the information had reason to believe that the information
was correct."

80In medical information, e.g., it is accepted that the doctor is not liable in the case of
failure to information about the risk of the treatment unknown at the moment of the delivery
of the information. See, e.g., Civ. I, 8 April 1986, J.C.P. 1987.II.20721, with note Viala and
Viandier; RTD civ. 1986, 779 obs. J. Huet, for the information about the contraindication
of a medicine. More recently, Civ. I, 18 December 2002, Bull. civ. I, no. 314.

81For example, Spanish doctrine states that the doctor may be exempted from the obli-
gation to inform his patient only when the latter has already received the same treatment
for the same illness or when the patient is an specialist in the field; J.M. Martín Bernal,
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known.82 This is also the case when a contracting party has the obligation to
collect the information himself.83

74. The issue is much more disputed with regard to the existence of only
abstract competence of the party that claims not to have been fully informed.89
For example, in French law, the Cour de cassation decided, in some cases
at least, that the obligations to advise and to inform are absolute and not
relative, meaning that the content of these obligations are not dependent on
the competence and the knowledge of the client. If the content of the obligation
is not modulated in relation to the competence of the client, there is no reason
why this competence should be taken into account as regards the existence of
the same obligation. This criterion should be of use only with regard to the
contracts that bring about ancillary obligations to inform and to advise that
are modulated according to the competence of the parties.85

75. Imbalance of competence certainly served as a good explanation of
French case law before 1995. However, imbalance of competence is no longer
a good criterion, at least not in French law. Therefore, for some contracts
the criterion of the existence of ancillary obligations to inform and to advise
should be found elsewhere. Some authors state that other events trigger such
implied obligations. According to Alisse, there is an obligation to advise or to
inform in all fiduciary relationships.gs Delebecque is of the opinion that the
obligation to advise or to inform is always linked to some professions.B7 The
question whether the professional buyer is under an obligation to inform the
seller about the features of the thing sold that he does not know is the most
well known. Some cases are in favour of the existence of such an obligationgg,
while others are against it.89 It is very difl'icult to conciliate such cases; no
clear criterion can be discovered. Case law seems, however, to base its decision
on all these signs altogether.

Responsabilidad médica y derechos de los pacientes. Problemática jurídica de la relación
médico paciente, Madrid, 1998.

s2See, e.g., Civ. III, 20 November 1991, Bull. civ. III, no. 284; Rb. Arnhem 26 November
1995, NJ 1997, 141 (possible non-effectiveness of a sterilisation).

s30n theses defences, see infra, nos. 270ff.
84This issue wil] be discussed in more detail infrn, nos. 261ff., because it concerns all types

of obligations to inform and to advise.
85Such is the case for ancillary obligations arising from contracts whose object is not

purely intellectual. See infrn, nos. 261ff.
88J. Alisse, L'obligation de renseignement dans les contrats, Diss. Paris, 1975, nos. 78ff.
s~Ph. Delebecque, Les clauses allégeant les obligations, L.G.D.J, 1981, nos. 331ff.
88Civ. III, 27 March 1991, Bull. civ. III, no. 108; RTD civ. 1992, 81, obs. J. Mestre; Civ.

III, 15 November 2000, Bull. civ. III, no. 171; Defr. 2001, 242 obs. Savaux; Contrats Conc.
Consomm. 2001, no. 23 note L. Leveneur, for the information about the very rich subsoil of
the field sold.

89Civ. I, 3 Mai 2000, Bull. civ. I, no. 131; Contrats Conc. Consomm. 2000, no. 140, note
L. Leveneur; Petites Affiches, 5 Dec. 2000 no. 242, pp. 14ff., note B. ~omion-Hébrard; Defr.
2000, 1110 obs. D. Mazeaud; Defr. 2000, 1114 obs. Ph. Delebecque; J.C.P. 2001.II.10510,
note C. Jamin; RTD civ. 2001, 566 obs. J. Mestre, for the information about the very high
value of Baldus photography sold.
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76. In the absence of a clear and suitable criterion, case law tends to
determine the existence of such implied obligations on a case-by-case basis.
The application of the above-mentioned criteria are in practice of no help to
determine, before the court ruling, whether such an obligation really exists in
a particular situation. The consequence of this is a lack of legal security for
contracting parties. However, this legal uncertainty is somehow limited by the
fact that very often the application of these criteria by courts is not made in
concreto, but in abstracto, as this will now be examined.

2.2.2.3 The abstract and concrete applications of the criteria

77. Common law legal systems discussed deeply the issue whether the ex-
istence of an ancillary obligation is to be determined in concreto or in abstracto.
American and English courts seem to pay little attention to the particular sit-
uation of the client and refer more to what a reasonable client would have
expected from the professional. This has been noticed especially in doctor-
patient relationships. The reasonable patient criterion seems to have been
applied initially in the United States.so This also seems to be the case for
English law, where courts ruled that the `reasonable doctor' discloses what the
reasonable patient wants.sl This line of the case law has been attributed to
the effect of a recent case on informed consent.9z Thís phenomenon appeared
also in other legal systems as noticed above. In French law, the application of
the reasonable client test results from cases ruling that the obligation to inform
and to advise is not relative, but absolute.s3

78. The objectiveness of the application of the criteria of existence of im-
plied obligations to inform and to advise leads to a shift in the determination of
the element that triggers an implied obligation. The analysis of the particular
contractual relation at hand is of very little importance. The particular situ-
ation of the parties is not the key element. The key element, on which courts
focus, is the kind of contractual relationship and the legal qualification of the

90Canteróury v. Spence, 464 F2d 772 (DC Cir 1972), duty to disclose information required

by a reasonable patient. On the issue in the law of the United States, see the fine analysis
of M. Shultz, From Informed Consent to Patient Choice: A New Protected Interest, 95 Yale
L.J. 219 (1985).

91See, e.g., Pearce v. United Bristol Health Care NHS Trust [1999] PIQR p. 53: "[...] if
there is a significant risk which would affect the judgment of the reasonable patient, then in

the normal course it is the responsibility of a doctor to inform the patient of that significant
risk, if the information is needed so that the patient can determine for himself or herself as
to what course to adopt." But in this case it was held that an increased risk of stillbirth of

O.lqo to 0.2o-lo did not fall into this category.
92Bolitho v. City and Hackney Health Authority [1998] AC 232 (House of Lords). In

doctrine, see M. Jones, Informed Consent and Other Fairy Stories, (1999) 7 Med LR. 103-
139; J. Miola and M. Brazier, Bye-Bye Bolam: A Medical Litigation Revolution? (2000) 8

hled LR. 85-114. See already Sidaway v. Bethlem Roynl Hospital Covernors, [1985] 2 WLR
480, [1985] 1 All ER 643 (HL).

930n this line of the case law, see infrn, nos. 261ff.
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contract.94 This is the case for both main criteria analysed above. Courts
determine the normal expectations of a reasonable client, for a specific type
of contractual relationships, not the expectation of that particular client and
the normal imbalance of competence in one type of relation, regardless of the
actual competence of the two contracting parties. Evidences of this evolution
in giving little importance to the actual competence of the parties is noticed
also in other fields of the law. Such is for example the case for the definition
of the concept of consumer in order to determine the scope of application of
consumer protection Acts. The basic idea is nowadays more to protect parties
that are of inferior bargaining power, rather than parties that are of inferior
competence and expertise.95 This general tendency is also influencing the pro-
tection of financial market operators. Such protection was initially triggered
by the fact that the operator in question was incompetent. Now, after the EC
Directive of 23 September 2002 concerning the distance marketing of consumer
financial services, the competence of the operator is of little importance for the
application of the protection.96

79. In practice it is not necessary to determine precisely the expectations
of the client or the exact imbalance of competence. On the other hand, it
is necessary to determine mainly the relationships that normally involve im-
balance of competence or the expectations of the client to receive information.
Indeed, implied obligations to inform and advise exist contract by contract, not
case by case. It is therefore useful to draw up a list of contracts, professions
and activities that involve such implied obligations. From the cases quoted
throughout the book, it appears that the list of professionals under implied
obligations to inform and to advise is very long. Without pretending to be ex-
haustive, one may expect the following professionals to supply information and
advice to their clients, besides their main activity: the notary, the architect,
the building contractor, the doctor, the lawyer, the banker, the travel agent,
the estate agent, the insurance broker, the garage mechanic, the salesman and
even the dry cleaner's. This approach of the existence of ancillary obligations
to inform and to advise is based on a very strong presumption. There is very
little room for an individual assessment of such an obligation. It is, of course, a
rebuttable presumption, but generally there is little opportunity for the debtor
to prove that this obligation does not exist in this particular situation.

94See, e.g., M. Yzquierdo Tolsada, La responsabilidad civil del profesional liberal, Buenos
Aires, 1998, p. 316, who states that all liberal professionals are under an obligation to inform
towazds their clients.

95See, e.g., the comparative overview on the definition of consumer in H. Beale and alii
(eds.) Cases, Materials and Text on Contract Law, Hart Publishing, 2002, pp. 527ff.

9óArticle 2(d) of the Directive 2002~65~EC, OJ L271, 9 October 2002 pp. 16-24: "con-
sumer means any natural person who, in distance contracts covered by this Directive, is
acting for purposes which are outside his trade, business or profession".
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In the previous two sections, it appeared that the distinction between main
and ancillary obligations and the distinction between express and implied obli-
gations is of little practical interest with regard to the determination of their
regime. For this reason, in this book, the difference between these kinds of obli-
gations to inform and to advise will be made only insofar as their regulation
presents particular features.

However, even if the regime of these obligations is very similar, the grounds
used by jurisdictions may vary. Indeed, some duties to inform and to advise
may lead to liability in tort and others in contract. However, many European
jurisdictions seem to go in the direction of the reduction of the traditional dif-
ferences between these two grounds for liability, especially regarding obligations
to inform and to advise.

2.3 Contractual and tortuous liability

80. Concerning the determination of the ground of the liabilíty, two sit-
uations have to be distinguished: on the one hand, the obligations to inform
and to advise in the pre-contractual stage and, on the other hand, the obliga-
tions to inform and to advise that arise from a contractual relationship. The
first feeling is that in the former case, the liability is very often based on tort,
while in the second the liability should be based on the breach of contract,
because a contract is concluded between the parties. However, things are not
so simple. With regard to pre-contractual obligations to inform and to advise
one can notice in several jurisdictions that the liability is frequently based on
contract, reducing the scope of application of tort law. With regard to obliga-
tions that find their origin in the contract, there is often still room for tortuous
liability, but the reason for this is very particular. The only, but important,
reason to turn to liability based on tort is the wish to guarantee the creditor of
the obligation the possibility to have his damage compensated more frequently
and more completely. The admissibility of a remedy can also follow from the
ground on which the claim is based.

2.3.1 Obligations to inform and to advise in the
pre-contractual stage

81. It appears that in several European countries, even if a duty to inform
already exists at a pre-contractual moment, the particular nature of the inter-
ests involved determines, for courts, its contractual nature. This is of course
the case for German law and close legal systems, following the Jhering the-
ory of the cudpa in contrahendo.97 The creditor of the obligation can seek the

~~This theory has recently been codified in the BGB by the Act of modernisation of the
law of obligations: "Article 311 BGB ~ 311 Rechtsgescháftliche und rechtsgesch~ftsi3hnliche
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rescission of the contract.98 He can also claim damages.99

82. However, even in countries not implementing the theory of Jhering,
although generally the fault in the pre-contractual stage leads to liability based
on tort and not on contract, the breach of pre-contractual obligations to inform
and to advise leads to contractual liability. This is the case in Italian law where
the general pre-contractual liability is a culpa aquiliana.loo However, with
regard to the ground of the liability for breach of ancillary duties to inform and
to advise, the Italian Corte di cassazione is clearly of the opinion that provisions
on contractual liability are applicable. The leading case is to be found in
medical liability stating that the obligation to inform is part of the complex
service that a physician is under the obligation to provide according to the
contract.lol This solution has been confirmed later on, by the Italian Supreme
Court that the obligation to inform, which a physician has, is part of the
content of the contract and, therefore, the liability for breach of this obligation
is based on contract.loz This solution has subsequently been extended to the
obligation to inform of the attorney,lo3 the notary,lo4 and the broker.los The
reason for this solution can be found in the above-mentioned Article 1337 of
the Italian Civil Code. Since pre-contractual obligations are based on the duty
of good faith, it seems logical to give the same consequences to a breach of that
good faith, even if at a different moment, i.e. during the contractual relation
or before the conclusion of the contract.los

Schuldverháltnisse (1) Zur Begrundung eines Schuldverháltnisses durch Rechtsgeschàft sowie
zur Anderung des Inhalts eines Schuldverhàltnisses ist ein Vertrag zwischen den Beteiligten
erforderlich, soweit nicht das Gesetz ein anderes vorschreibt. (2) Ein Schuldverháltnis mit
PAichten nach ~ 241 Abs. 2 entsteht auch durch 1. die Aufnahme von Vertragsverhandlungen,
2. die Anbahnung eines Vertrags, bei welcher der eine Teil im Hinblick auf eine etwaige
rechtsgeschàftliche Beziehung dem anderen Teil die Mbglichkeit zur Einwirkung auf seine
Rechte, Rechtsgiiter und Interessen gewáhrt oder ihm diese anvertraut [...]"

885ee, e.g., BGH 31 January 1962, NJW 1962, 1196; BGH 27 February 1974, NJW 1974,
849; BGH 24 May 1993, NJW 1993, 2107

99See, e.g., BGH 28 March 1990, WM 1990, 1035; BGH 14 March 1991, BGHZ 114, 94;
BGH 19 December 1997, NJW 1998, 898. In exceptional cases, damages may include the loss
of profit, if the creditor can prove that, correctly informed, he would have contracted with
someone else.

iooC.M. Bianca, Diritto civile, t. III, il contratto, Giuffrè, Milano, 1987, pp. 161ff. Cass.
7 August 1974, no. 2385.

Iol "Rientra nella complessa prestazione che il medico si é obbligato ad eseguire per il
contratto di opera professionale", Cass. 29 March 1976, no. 1132, in Giur. it. 1977, I, 1,
1980; in Riv. dir. lav. 1977, p. 164.

ioz ~~L'obbligo di informazione gravante sul professionista [un medico chirurgo] permei il
contenuto del contratto di guisa che la sua violazione [...] dà luogo ad una vera e propria
responsabilità contrattuale." Among the very abundant case law, see the above quoted Cass.
8 August 1985, n. 4394, in For. It., 1986, 121, with note Princigalli; in Giur. It. 1987, I, 1,
1136 with note Romano.

lo3Cass. 29 May 1978, no. 2694, in Foro it. Rep. 1978, V' Avvocato, 146.
ioaCass. 26 May 1993, no. 5926, in Resp. civ. prev. 1994, p. 256.
iosCA Bologna, 18 July 1992, in For. it. 1993, 577.
iosF. Benatti, Culpa in contrahendo, in Contr. Impresa, 1987, p. 304.
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83. The contract.ual ground for liability with regard to medical informa-
tion can be explained by the difference made by a part of the doctrine between
the consent to the inedical contract, which determines the formation of the con-
tract, and the consent to the medical treatment, which allows the physician to
perform a specific treatment on the patient, otherwise illicit.107 The patient's
informed consent to the treatment is certainly contractual; therefore, for the
breach of the duty to inform, provisions governing contract law, not tort law,
are applicable. The distinction between consent to the contract and to the
treatment, even if adopted by several legal systems, is not easily made in the
majority of situations, in which both consents are given at the same time. It is
therefcre hard to say that tort law regulates the consent to the contract, while
contract law regulates the consent to the treatment. In distinguishing consent
to the treatment from consent to the contract, jurisdictions arrive at the con-
clusion that the lack of informed consent is the consequence of the breach of a
contractual obligation.

84. In other countries, like in France, this evolution has not been so clear.
Initially, both French doctrine and case law considered that, when the obliga-
tion to inform or to advise is pre-contractual, the liability for breach of this
obligation is based on tort, in application of Articles 1382 and 1383 of the
French Civil Code, while, if the obligation is the consequence of a contract, the
liability can only be contractual, in application of Article 1147 of the French
Civil Code.log Such chronological distinction is not at all clear and in some
situations impossible to make. Indeed, some obligations can have their origin
in the pre-contractual stage and continue after the formation of the contract.
Moreover, some contracts are concluded gradually and it is difficult to deter-
mine whether the obligation is still pre-contractual or already contractual.ios
For this reason, M. Fabre-Magnan proposed a new distinction based on the
function of the duty to inform and to advise.llo The purpose of this obligation
could be either to allow its creditor to give informed consent or to enable an
efficacious performance of the contract. In the first hypothesis, the liability is
based on tort even if the obligation does not have to be performed before the

lo~For this difference, A.M. Princigalli, La responsabilità del medico, Napoli, 1983, p. 210;
A. Perulli, II lavoro autonomo - Contratto d'opera e professioni intellettuali, in Trattato di
diritto civile e commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè,
1996, p. 487.

ioaSee J. Ghestin, La formation du contrat, Paris, L.G.D.J., 3rd edn., 1994, no. 457; G.
Viney and P. Jourdain, Les conditions de la responsabilité, Paris, L.G.D.J., 2nd 1998, no.
502. In case law, Com. 11 January 1984, Bull. civ. IV, no. 16; Civ. I, 4 October 1988,
Bull. civ. I, no. 265. A minor part of the doctrine is in favour of a unique contractual
qualification of the obligation to inform and to advise; J. Schmidt, La sanction de la faute
precontractuelle, RTD civ. 1974, p. 46, no. 45; F. Collart-Dutilleul and Ph. Delebecque,
Contrats civils et commerciaux, Dalloz, 4th edn., 2000, no. 214.

iosSee generally Fr. Terré, Ph. Simler and Y. Lequette, Droit civil, Les obligations, 8th
edn., Dalloz, 2002, no. 258.

ll0~1. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris, L.G.D.J., 1992,
nos. 281ff.
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conclusion of the contract. In such a case, the nullity of the contract can also
be obtained on the ground of fraud, especially in its special form of fraud by
silence (réticence dodosàve). On the other hand, when the purpose of the obli-
gation is to ensure a correct performance of the contract, contractual liability
will find application. Nowadays, the Cour de cassation hardly seems to make
the distinction between pre-contractual and contractual obligation to inform
and to advise. More precisely, it very often rejects the application of tortuous
liability. In cases in which the information or the advice is aimed to guarantee
free and conscious consent to the contract and it has to be performed in a pre-
contractual stage, provisions on contractual liability are very often applied.lll
The legal reason for this is Article 1135 of the French Civil Code, which al-
lows courts to integrate the contract with implied obligations. This provision
is applied to justify the existence of pre-contractual obligations to inform.llz
In other cases, both Article 1116 of the French Civil Code concerning fraud at
the moment of the formation of the contract and Article 1134 paragraph 3 of
the same Code concerning good faith in the performance of the contract are
applied to justify pre-contractual obligations to inform.113 Thus, it may be
clear that case law is not concerned with making a difference between the two
grounds of liability, especially since the applicable regime is identical or very
similar.

85. English law, however, very often excludes contractual liability. Tor-
tuous liability is, for example, the only ground for claims for lack of informed
consent to a medical treatment, after the conclusion of the medical contract.114
The reason is that in England the doctor-patient relationship is not considered
to be contractual at all in case of National Health Service (NHS) and tort is
the only available ground for claiming damages.lls

86. Besides these particular situations, the impression is that liability
based on tort is decreasing in the case of non-performance or faulty perfor-
mance of the obligation to inform and advise in the pre-contractual stage.
Concerning main obligations, in some situations one can notice the opposite
phenomenon. Tort-based liability is mainly used in favour of the creditor of the

111For example, the obligation for the physician to inform a patient about the risks of the
treatment advised is contractual and the claim in case of its breach is based on contract.

11zCiv. I, 6 October 1982, Bull. civ. I, no. 279; Civ. I, 3 July 1985, Bull. civ. I, no. 211;
M. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris, L.G.D.J., 1992, no.
447.

113Civ. I, 10 May 1989, Bull. civ. I, no. 187; RTD civ. 1989, 738 obs. J. Mestre;
Fabre-Magnan op. cit., no. 440 (with regard to the pre-contractual obligation of the bank
to inform a client).

114Such is the case in English law. See R. Hodgin ( ed.), Professional Liability: Law and
Insurance, LLP, 1996, pp. 511ff.

11sNonetheless, the essential duties of the physician to the patient do not present any
specificity; cf. W.B. Fisch, Professional Services, in: R. David et alii (eds.), Internatíonal
Encyclopedia of Comparative Law, Vol. VIII, Specific Contracts (W. Lorenz, ed.), ch. 9, no.
177.
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obligation in order to enhance his protection and, more precisely, to enhance
the possibility to award the compensation for the damage suffered.

2.3.2 Obligations to inform and to advise arising from a
contract

87. Concerning main and ancillary obligations to inform and to advise
arising from a contract, the liability is based on contract since there is a con-
tractual obligation, and in some jurisdictions the règle du non-cumv,l, precludes
the acknowledgement of tortuous liability. This is the rule that prevents courts
to seek liability in tort when there is a contractual relationship between the
parties. Such is firstly the case in French law, where the rule was introduced at
the beginning of the twentieth century.lls The only exception is the liability of
the notaries, which is still based on Article 1382 of the French Civil Code and
is the consequence of traditional conceptions.ll~ In Germany, liability based in
tort is rare and courts try to extend contractual lia.bility as far as possible.ll8
In Germany there is no rule of non-cumv,l. Claims are based on contract, when-
ever possible, to circumvent the strict rules of the BGB limiting the scope of
application of tort law, the so-called Enumerationsprinzip that is deducted by
Article 823 of the BGB.119 As a result of this, under German law economic loss
cannot be compensated on tort.lao

88. In English law, the distinction between duty of disclosure in the per-
formance of the contract and in the pre-contractual stage is made by legal
doctrine.121 However, since English law does not have the rule of non-cumul
between liability in tort and in contract,l2z the client can, most of the time,
choose the ground for liability and most of the time bringing a claim in tort is
more advantageous for him. Contrary to the main tendency of other European
legal systems, in England one can notice a recent growth of actions in torts.
Before 1963 the general rule was that there was no liability in tort for economic

11sFixed case law since Civ. 11 January 1922, D.P. 1922, 1, 16; S. 1924, 1, 105 with note
R. Demogue, with regard to a mistake in the draft of a compromise (transnction) and a legal
advice given by experts. This mistake was considered to be excusable because the experts
were incompetent in legal matters.

11~See J.-L. Aubert, La responsabilité civile des notaires, 3rd edn., 1998.
118See P. Miissig, Falsche Auskunftserteilung und Haftung, NJW 1989, pp. 1697ff., at p.

1702.
119For a comparative analysis of the distinction between tortuous and contractual liability,

showing the tendency of some legal systems to extend contractual liability more favourably
to the other party, see F. Giardina, Responsabilità contrattuale e responsabilità extracon-
trattuale. Significato attuale di una distinzione tradizionale, Giuffrè, Milano, 1993.

1'oOn this issue, with regard to third parties and especially the Vertrag mit Schutzwirkung
ftir Dritte, see infrn, no. 102.

121G.H. Treicel, The Law of Contract, lOth edn., Sweet 8c Maxwell, 1999, p. 370.
122The doctrine of non-cumul has been explicitly rejected by Henderson v. Merrett Syn-

dicates Ltd. [1995] 2 AC 145; [1994] 3 All ER 506.
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or financial loss caused by reliance on statements.lz3 In Hedley Byrne v. Heller
f~ Partners, the House of Lords ruled that there could be liability in tort for
loss suffered by reliance on information or on advice where there is a special
relationship between the parties.lz4

89. An obligation to inform may exist in tort law for several reasons. The
first reason that will be discussed below and the one that was at hand in Hedley
Byrne appears when there is no contract because of a lack of consideration.lzs
The other main reason for bringing a claim in tort appears when prescription
bars an action in contract.lzs There is indeed a difference between the rules on
the limitation of actions. According to the Limitation Act 1980, the time limit
for claiming both in contract and tort is six years.127 However, the prescription
period does not start at the same moment; this is generally later in tort. Indeed,
damage is an essential element of a tort and if no damages have yet occurred,
there is no cause for action yet.128 On the other hand, in contract the cause
for action exists as soon as there is a breach of contract. This difference is
noticed also in claims regarding negligent information and advice or negligent
failure to inform and to advise.129 In these cases the damage is not suffered
when the information or the advice is provided, but when it is relied on, i.e.
when the client takes a subsequent decision, for example by entering into a
contractual relationship.13o In some cases the damage is even suffered later on,
because the transaction may initially be profitable and only after some time
turn disadvantageous.131

123W V.H. Rogers, Liability for Advice in English Law, ABLV 2000~2, pp. 39-45.
1z4Hedley Byrne v. Neller fJ Pnrtners [1964] AC 465; [1963] 2 All E.R. 575, with regard to

negligent information from a bank about the creditworthiness of a client. Since this informa-
tion was provided by B under a disclaimer ("For your private use and without responsibility
on the part of the bank or its officials"), B was found not liable to the agency. The Hed-
ley Byrne rule means that there may be legal liability for gratuitous statements, negligently
made, which are relied upon and cause economic damage to another. For the discussion on
the validity of exoneration of liability, see infra, no. 256.

i2sSee infra, no. 93.
izsR. Hodgin (ed.), Professional Liability: Law and Insurance, LLP, 1996, p. 46.
1z~In co~ntract, Limitation Act 1980, section 5; in tort, section 2 of the same Act.
i2aFor this difference, see the famous case in construction contracts, Pirelli General Cnble

Works Ltd. v. Oscar Faber f1 Co. [1983] 2 A.C. 1.
1z9See, e.g., Henderson v. Merrett Syndicntes Gtd [1995] 2 AC 145; [1994] 3 All ER 506. In

this case, the defendant, insurance experts in the Lloyd's insurance market, was held liable
for negligent misstatements made to the those who backed insurance policies in that market.
Prescription impeded claim in contract; claim in tort was declared admissible.

13oSee, e.g., Secretnry of Stnte for the Envimnment v. Essez Goodmnn nnd Suggitt [1986]
1 WLR 1432, where the client purchased a property carelessly over-valued by a surveyor. See
also Forster v. Outred (1982] 1 WLR 86 (CA), where a solicitor failed to advise the client
that the security provided by him was a mortgage securing all present and future debts of
his son.

131See UBAF Ltd. v. European American Bnnking Corporation [1984] QB 713, with
regard to a negligent inducement to lend money. The Court of Appeal held that the cause
of action did not necessarily arise when the plaintiff entered the loan, but occurred when the
borrower failed to reimburse. See also First Nationnl Commercin! Bnnk plc. v. Humberts
(1995] 2 All ER 673.
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90. Therefore, the recent growth in tort actions in England is merely due
to prescription issues. This seems to be the only main interest to claim in
tort rather than in contract when a corltractual relationship exists between
the parties. There are no other major differences in the regime of the claim.
Especially, pure economic loss cail be coinpensated on both grounds and the
liability test applied by courts is the same.13z

91. In English tort law, two grounds for liability are available. First of
all, negligence is one source of tortuous liability for negligent information or
advice.133 Recovery for loss pursuant to damage to the claimant's person or
property following negligent information or advice is possible under general
negligence law, it is pure economic loss which causes cnost difficulty.134 Recov-
ery for pure economic loss pursuant to negligently given advice or information
is subject to the Hedley Byrne test for liability, namely that there must be a
close relationship between the parties, an assumption of responsibility by the
speaker and reasonable reliance on the information and the advice. Secondly-
and much less frequently-deceit is a further possible cause of action, which
is available where the defendant knowingly or recklessly makes a false repre-
sentation to the claimant, intending him to act on the representation, and the
claimant does so act to his detriment.l3s Generally, mere silence does not
amount to a representation.13s A defendant may be under an obligation to
correct a representation which, although true or believed to be true when it
was made, is subsequently discovered to be false.137

92. A reduction of the liability based on tort exists. Of course, the issue
of third-party claims is specific and will be addressed in sections 4.138 Legal
systems still turn to tortuous liability to get around the disadvantages of con-
tractual liability and guarantee a better protection of the creditor of the obliga-
tion to inform and to advise. These disadvantages are mainly the consequence
of stricter provisions that often concern limitation periods or the limitation of
damages, i.e. pure economic loss compensation. Sucll protection is equitable
only when the person who provides the information is a professional that does
this for a remuneration.

13zMoreover, the principles of the Bolam test seem to be applied also when the claim is
brought in contract. See infra.

13aOn the tort of negligence in giving advice and information, see K.W. Ryan, Negligence
and the Giving of Advice and Information, in P.D. Finn (ed.), Essays on Tort, Sidney, The
Law Book Company, 1989.

i3aOn the distinction between tort and contract concerning the evaluation of the damage,
see infra, no. 216.

13sPnsley v. Freeman (1789) D 8c E 51, 3 T.R. 51, see W.V.H. Rogers, Winfield 8c Jolowicz
on Tort, Sweet 8c Maxwell, 2000, p. 354.

13s~,1 Jones, The Law of Tort, Blackstone, 2000, p. 94.
137W V.H. Rogers, Winfield 8c Jolowicz on Tort, Sweet 8c Maxwell, 2000, p. 358.
13aSee infra, nos. 98ff.
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2.4 Professional and non-professional provisions of
information and advice

93. The common solution is that only advice and information provided by
professionals lead to particular legal issues. The law generally does not regulate
such services when provided by a non-professional. Giving a friendly advice or
information to a friend is not legally binding and normally does not lead to
liability of its provider. The legal justification of this can be found in the fact
that, for such an advice, which is always free, no contract is concluded. The
liability cannot be based on contract, only on tort. Tort law can very rarely
lead to the liability of the provider in these situations, because a mistake is not
legally considered a fault (culpa aquiliana). According to English doctrine, lia-
bility for negligent misstatements is generally restricted to professional advisers
or information providers and those claiming special skills.139 When informa-
tion or advice is provided by a non-professional, only the intention to harm the
recipient is a cause for liability. This legal difference between professional and
non-professional providers is generally explained by the fact that in the latter
situation there is no reason to rely on the advice and that the person misled
has to blame himself.lao Indeed, a professional is supposed to be competent in
the field in which he offers his services. This imbalance of competence between
the two parties makes a bad service much more dangerous because of the belief
that this inspires the novice.lal Even following different legal reasoning such a
solution is shared by all legal systems.

94. However, the issue is much more disputed and discussed for free in-
formation or advice provided by professionals and experts. Are these services
considered to be non-contractual and treated differently from contracts to pro-
vide information and advice for a consideration? The affirmative answer is not
self-evident. Indeed, if the professional does not ask the recipient directly to
pay a price, he can indirectly benefit of this apparently free service. Generally,
when they provide a service, because it concerns business relations, profession-
als are always moved by a pecuniary interest. Very often investment advice
is given in the framework of a general service contract concluded between the
client and the bank. The bank does not ask for a separate compensation for
this particular service, but without doubt the bank acts with the intention of
deriving financial advantages from this free service. This circumstance does
not matter in some jurisdictions and this advice, generally presented as free
advice, must be equal to a service provided in exchange of a consideration.
The existence of an economic interest for the provider is generally considered

139W.V.H. Rogers, Winfield 8c Jolowica on Tort, Sweet 8c Maxwell, 2000, p. 368.
iaoJan J. Kleineman, Rzdgivares informationsansvar- en probleminventering, SvJT 1998,

p. 185.
la1However, some borderline cases raise very complicated issues, such as the free advice

given by a professional to a friend.
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to exclude the free character.142 This is the reason why French law considers
professionals who provide information for a consideration or free of charge to
be under the same obligations and duties.143

95. A similar reasoning has been followed in English law in the above-
mentioned Hedley Byrne case.144 In this case, it was ruled that there could be
liability in tort for loss suffered by reliance on information or on advice where
there is a special relationship between the parties, even if a contract is not
concluded because of lack of a consideration. An advertising agency requested
its bank (A) to consider the creditworthiness of a third-party client. This bank
called the client's bankers (B) for this information to be freely given. They sim-
ply asked whether this client would be a good credit risk for ~100,000. Bank
B replied that the client was a"respectably constituted company and consid-
ered good for its normal business requirements". The advertising agency went
ahead and extended the credit to the client. These references turned out to be
inaccurate, and the agency lost over ~17,000 as a result of the client's default.
Since this information was provided by B under a disclaimer "For your private
use and without responsibility on the part of the bank or its officials", B was
found not liable to the agency. However, the Hedley Byrne line of case law
means that there may be legal liability for free statements negligently made,
which are relied upon and cause economic injury to another.l~s The key cri-
terion is the existence of a special relationship between the provider and the
recipient of the information. A"special relationship" could exist where the
professional voluntarily gave advice in circumstances where it would be rea-
sonable for the him to foresee that the client would expect the him to exercise
due care in giving that advice (`reliance'). The definition given by Lord Devlin
is a relation equivalent to a contract where there is an assumption of respon-
sibility in circumstances in which, but for the absence of consideration, there
would be a contract. Lord Devlin had in mind the apparent free service given

iazFor France, see Fr. Terré, Ph. Simler and Y. Lequette, Droit civil, Les obligations, Sth
edn., Dalloz, 2002, no. 67. According to these authors, the contract is for a consideration
(onéreux) whenever each of the contracting parties obtains a direct or indirect advantage
from the performance of the contract. This is in spite of the definition of such contracts
given by Article 1106 of the French Civil Code: "Le contrat à titre onéreux est celui qui
assujettit chacune des parties à donner ou faire quelque chose." The reason for this is the
interpretation a contrario of Article 1105 defining free contracts: "Le contrat de bienfaisance
est celui dans lequel l'une des parties procure à 1'autre un avantage purement gratuit."

la3CA Paris, 3 April 1987, RTD com. 1988, 272, with observations Cabrillac and Teyssié;
Civ. I, 31 January 1989, Bull. Civ. I, no. 43, both cases concerning banks.

iaa Hedley Byrne v. Heller f! Pnrtners [1964] AC 465; [1963] 2 All E.R. 575.
iasLord Morris stated: "My Lords, I consider that it follows and it should now be regarded

as settled that if someone possessed of a special skill undertakes, quite irrespective of contract,
to apply that skill for the assistance of another person who relies on such skill, a duty of care
will arise. [...] Furthermore, if in the sphere of which a person is so placed that others could
reasonably rely upon his judgement or his skill or upon his ability to make careful inquiry,
a person takes up pn himself to give information or advice to, or allows his information
or advice to be passed on to, another person who, as he knows or should know, will place
reliance upon it, then a duty of care will arise [...)."
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because of a business interest. He stated that "It may often be material to
consider whether the adviser is acting purely out of good nature or whether
his reward in some indirect form. The service that a bank performs in giving
a reference is not done simply out of a desire to assist commerce. It would
discourage the customers of the bank if their deals fell through because the
bank had refused to testify to their credit when it was good." Therefore, only
information and advice provided by professionals in exchange of money or with
indirect financial interest can lead to liability. When such a service is provided
without consideration or by a private person, there is no ground for liability.

96. A similar solution is accepted in jurisdictions that followed the Ger-
man example, viz. including a general Article excluding liability when infor-
mation or advice is given and the recipient sustains damage as a consequence
of following it.14s However, Article 675(2) BGB states, in giving the prínciple
of exclusion of liability, that this does not exclude liability based on a con-
tractual or tortuous responsibility. It is generally accepted that this provision
only excludes liability for advice or information given in a relationship based
on mere courtesy, where the advice is given as a favour.la~ This is not the
case for all information and advice given by a professional apparently free of
charge. It is the doctrinal and judicial interpretation of Article 1300 ABGB
that deeply discussed t.his issue. This provisíon states that an expert is liable
when he gives, for a consideration (gegen Belohnung), negligently bad advice
in matters of his arts or science. In other cases, a person giving advice is liable
only for damage which he has knowingly caused to another by giving advice.
The whole discussion focused on the interpretation of the term gegen Beloh-
rcung. The English translation of gegen Belohnung would suggest the existence
of a contract. But this term is understood in a different way by case law.
The prevailing opinion considers that the exclusion of liability applies only to
information and advice given as a mere favour (Gefnlligkeit). The existence
of a relationship, that might as well be a pre-contractual one, suffices to meet
the criterion of Belohnu.ng.148 As a consequence of this, Article 1300(1) ABGB
is now understood as covering any advice and information provided by an ex-
pert that was not given generously or unselfishly (selóstlos).149 Examples of
information and advice not given generously or unselfishly are advices given in
the course of ongoing business relations,lso even without any obligation to do

iasSee the above quoted Article 675(2) BGB, Article 1300 ABGB, Article 729 GCC, Article
485 PCC. The first three Articles explicitly deal only with advice, but, as seen above, they
concern also the provision of information.

la~M. Arends, Die Haftung fiir fehlerhafte Anlageberatung - BGH NJW 1993, 2433, JuS
1994, pp. 915-919.

iasOGH EvBI 1962~160; OGH JBl 1981, 319 with annotation H. Koziol; OGH JBl 1982,
95.

la9F. Hazrer in: Schwimann, Praxiskommentar, ~1300, no.2, the decisive criterion; OGH
JBl 1991, 249.

15oOGH 11 March 1994, 2 Ob 514~94 Ecolex 1995, 402.
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so.lsl The exclusion of liability in not applicable in such cases, which means
that its scope of application in case of advice and information given as a mere
favour is, nowadays, very narrow. Clear examples of Gefd.lligkeiten are asking
for the time, the next or best restaurant, the right route.lsz One case ruled
that the advice was given without consideration, in examining the liability of
someone who persuaded others to go on a very risky skiing trip by wrongly
stating that no dangers were involved.lss

97. At the end of the day, jurisdictions following different paths agree
with one another in considering that apparently free information or advice
given with personal interests by professionals are regulated as if they where
provided in exchange of money.

2.5 Client claims and third-party claims

98. Very often, persons other than the direct addressee of the information
or the advice, rely on it. This may result in considerable damage to thém, and
liability claims brought by third parties are frequent. It is interesting to give
some examples of third-party claims. In the field of legal advice it is common
that bad legal advice causes damage to a third party. Such is the case, for
example, when the party that wants to make a donation asks for legal and tax
advice on the consequences of this donation. The recipient of the donation
may suffer damage because of the fiscal consequences of the wrong evaluation
of the good: he may have to pay extra taxes on the transfer.ls4 The liability for
information and advice towards third parties often occurs in creditworthiness
statements. Third parties may rely on that statement. Such is the case when
an accountant or tax consultant provides information on the financial status
of an enterprise, which the proprietor uses for the bank in order to prove the
enterprise's solvency.lss This issue is solved differently by legal systems.

99. In France, the liability of the adviser and the information provider is
clearly severed in two different categories. If the liability is claimed directly
by the client of the professional, the liability is based on contract. On the
other hand, if wrorlg information or bad advice caused damage not to the
direct recipient, but to a third party, liability can only be claimed in tort. In
this country, contractual liability is not extended outside the party relations
and liability can only be based on tort. In many cases, the breach of duty

1s1F. Gschnitzer, Osterreichisches Schuldrecht. Besonderer Teii und Schadenersatz, 2nd
edn., 1988, p. 484, e.g. initial legal `advice' given by a lawyer free of charge.

Is'-H. Koziol, Osterreichisches Haftpftichtrecht, 2nd edn., Band II (Besonderer Teil), 1984,
p. 187.

1s30GH JBl 1981, 206.
1saCf. CA Paris, 27 March 1987, D. 1987, inf. rap. 107; the recipient had not contracted

with the legal and tax adviser.
issCf. Schmitz DB 1989, 1909ff.; BGH DB 1985, 1464; JZ 1985, 951ff.
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in contract is considered ipso facto to be a fault in tort. More precisely, the
Cour de cassation recently held, in a leading case, that third parties can claim
damages in tort if the non-performance of a contractual obligation is the cause
of the damage they suffered, adding that this is the only thing they have to
substantiate.lss In other words, every breach of contract is considered to be a
fault in tort, towards the other party. This has very important consequences
since this case law applies even when the obligation that has not been performed
is an obligation of result. Such a solution is apparently respectful of the privity
of contract because it does not extend contractual relation to other than the
parties of the contract. However, this is only appears to be so, because such a
solution deprives the contractual obligation of its specificity. This means that it
is not necessary to distinguish contractual and delictual obligations. Equating
contractual breach with a tort, however, only concerns the condition of liability.
With regard to its regime, important differences can be noticed. The most
important generally is that, contrary to contractual liability, compensation is
not limited to the foreseeable damage in tort.ls~ Moreover, whereas limitation
and exclusion liability clauses are in principle valid in contractual liability, they
are void if their object is to limit or exclude tortuous liability.lsg This means
that nowadays, in F~ance, liability towards third parties goes further in terms
of compensation of the damage than liability towards the client.lss

100. English law ended up with a similar solution. The duty of care of
professional advisers and information providers is not only owed to the clients
but also to the intended beneficiaries. The first case is Ross v. Cat~nters where
the liability of a lawyer was based on the lack of information on the required
form of a will. The Court established the principle that where a will had
not been attested correctly, a disappointed beneficiary could recover damages
from the solicitor responsible for drafting the will, even if the beneficiary is
a third-party.lso More recently, in White v. Jones the House of Lords held
that a solicitor retained to draw up a will, but who fails to do so before the
testator's sudden death, may owe a duty in tort to disappointed beneficiaries,
with the result that they can claim the value of their lost legacies from the
solicitor if they can establish negligence.lsl According to the House of Lords,
there are several explanations why "the assumption of responsibility" by a
solicitor to a client who has given instructions to draft a will, is extended

issprinciple established in France by, Civ. I, 13 February 2001, Bull. civ. I, no. 35; J.C.P.
2001.I.338 with obs. G. Viney, Droit 8s Patrímoine 2001, no. 2844 with obs. P. Chauvel: "les
tiers à un contrat sont fondés à invoquer tout manquement du débiteur contractuel lorsque
ce manquement leur a causé un dommage, sans avoir à rapporter d'autre preuve."

is~On this issue, see infra, nos. 217ff.
isaLeading case, Civ. II, 17 February 1955, D. 1956, 17 with note P. Esmein; J.C.P.

1955.II.8951 with note R. Rodière.
iSSThe only way of limiting the compensation of the damage is made in establishing the

causal link between the fault and the damage. The measure of damages is determined by
application of causation reasoning.

isoRoss v. Caunters, [1980] Ch. 297.
lsl White v. Jones, [1995] 1 All ER 691.
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to an intended beneficiary. First of all, the solicitor could reasonably foresee
that his negligence might result in loss for the intended beneficiary of the will.
Secondly, if such a responsibility was not recognised in law, the only people
who might have a valid claim-the client and his estate-had suffered no loss and
therefore could not claim for compensation. The main reason of this extension
of the duty of care towards third parties constitutes also its limits. It is the
relationship of proximity or the special relationship that grants third parties
a claim for pure economic loss.1s2 In recent cases, this reasoning has been
followed to grant claims of third parties in cases of bad advice. The insurance
adviser's assuinption of responsibility towards the customer extends to intended
beneficiaries because they are dependent on the dealing between the adviser
and the person seeking the advice to safeguard the position.ls3

101. In the absence of a special relationship, third parties have no claims,
according to English law. For example, proximity has not been recognised in
a situation in which the damage was caused by wrong information by a party
which was not the direct recipient.ls4 In Caparo Industráes plc v. Dickman and
Others a minority shareholder decided to acquire more shares of the company
on the basis of an inaccurate analysis of the balance made by the audítors
(certified public accountants). The House of Lords, reversing the Court of
Appeal decision that retained the claim of the plaintiff, because he was an
actual and not just a potential shareholder, held that the auditors only have
a duty towards the company, not to their shareholders, nor to third parties
in general. These cases are difficult to reconcile. The consequence is that
the scope of compensation for pure economic loss towards third parties is not
clearly determined in English law.lss

102. Other jurisdictions tend to extend contractual liability. This is mainly
found in German law and it is imputable to the absence of any liability for
negligently inflicted pure economic loss under tort law. Different techníques
are used to solve these liability problems, but neither courts nor doctrine has
opted for one specific technique. Contractual liability in these cases can either
be based on a contract in favour of a third-party ( Vertrag mit Schv.tzwirkung
fiir Dritte) and culpa in contrahendo. In the application of the legal concept of
cv,lpa in contrahendo, courts developed a protection in favour of a third-party
in 1976.1ss Liability for advice towards third parties is usually dealt with by
means of the theory of the protection of third parties by the contract, which has
been concluded between the adviser and the original addressee of the advice

iszThe conditions given by Hedley Byrne v. Heller f4 Pnrtners, mentioned supra.
isaGorhnm v. British Telecommunicatàons plc [2000] All ER (D) 1079.
ls4 Caparo Industràes plc v. Dàckman nnd Others [1990] 1 All ER 568.
issThe compensation of pure economic loss towards third parties is one of the major issues

in English tort law nowadays, leading to dispute in case law and doctrine. On this issue,
see B. Markesinis 8c S. Deakin, Tort Law, Oxford, 4th edn., 1999, pp. 88-123, especially pp.
94ff.

issBGH 28 January 1976, BGHZ, 66,51; NJW 1976, 712; JuS 1976, 465. Now codified in
Article 311(3) BGB.
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( Vertrag mit Schutzwirkung fur Dritte). A separate contract with the `third-
party' therefore is not concluded.167 The contract with protective effect to the
benefit of third parties gives the possibility to third partíes to claim for damages
in case of damage resulting from a breach of a contractual obligation, even if
they are not creditor of this obligation. This system differs from French and the
English models. Both find liability in tort, the former by equating a contractual
non-performance with a fault ex delictu towards the third party, the latter by
extending the duty of care in tort to intended beneficiaries. German law follows
a very different path to come up with an identical solution in practice. The
applications of this theory are not very frequent, but the Bundesgerichtshof
has had the occasion to apply it to admit the contractual liability of a lawyer
towards the daughter of the client.168 The construction of a contract with
protective effect for third parties has also been applied in a case according to
which the buyer is able to claim for damages from an expert hired by the seller
to report on the value and on the state of repair of a building.169 Finally,
some courts have discovered, in information and advice liability issues, the
existence of tacitly concluded advice contracts.l7o In one case, a tax consultant
was employed by the owner of a company to prepare a balance sheet for the
sale of that company. The Bundesgerichtshof held that the balance sheet was
inaccurate and that the adviser was not only liable in contract towards the
purchaser of the company, but also to the bank financing the purchase.l~l
Beyond the difference in the ground chosen, this case is difficult to reconcile
with the above-mentioned English case Cnparo Industries plc v. Dickman nnd
Others. The Bundesgerichtshof, however, seems to limit the scope of existence
of duties towards third parties strictly as well. Indeed, protection is limited
only to a specific group of persons, which corresponds to the persons for whom
the service was clearly intended to serve as a basis for a decision. However,
the knowledge by the debtor of the obligation of this fact, i.e. the intended
use of the service provided, is not a prerequisite of the protection. Indeed, in
the case of 1986, the German Federal Court explicitly ruled that the inclusion
of the bank and the purchaser within the scope of protection afforded by the
contract does not depend on whether the defendant was aware of the fact that
the balance sheet was to be submitted to the plaintiff.

103. Furthermore, doctrine developed a contract with the one to whom it
concerns (Gescháft fur den, den es angeht).172 However, case law seems to

1s~C.-W. Canaris, Die Reichweite der Expertenhaftung gegenuber Dritten, ZHR 1999, pp.
206-245, at 215; See also, P. Miissig, Falsche Auskunftserteilung und Haftung, NJW 1989,
1698.

isaBGH 6 July 1965, NJW 1965, p. 1955. Case similar to White v. Jones, discussed supra.
1s9BGH 10 November 1994, BGHZ 127, 378, BB 1995, 170; JZ 1995, 306 with note Medicus.

In the case in question, the expert made an inaccurate report, not having noticed damage to
the roof, concealed by the seller.

1roSee, e.g., OLG KSIn, NJW-RR 1988, 335.
1~1BGH 26 November 1986, NJW 1987, 1758.
1~zLocher, NJW, 1969, 1567; H.J. Musielak, Haftung fuer Rat Auskunft und Gutachten,
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be quite reluctant to follow this analysis and tries to find the elements of a
contractual relationship elsewhere. In a case of 1979, the Bundesgerichtshof
explicitly refused to apply this theory in a situation that was envisaged by
legal doctrine as being the prototype of the contract to whom it may concern:
the bank statement of the creditworthiness of a client.173 In this case the bank
addressed itself to a clearly defined group of potential lenders who could be
interested in advancing money for a specific project. The information is aimed
at the group of people that will use this information to make their decision.
The Bundesgerichtshof added that it can make little difference whether the
recipient of the information directs himself to the bank or the bank to him. In
conclusion, good faith causes a contractual relation to arise when a potential
addressee has relied on it in making his decision. The consequence of this is
that liability is based on contract and that the limitation of liability of Article
675 BGB has not to be applied.

French courts, before the new line of the case law, were also used to extend
contractual liability, considering that the contract included a stipulation pour
autrui implicite, i.e. an implicit stipulation of the creditor of the obligation
in favour of a third-party concerned by the performance of the contract. This
construction, similar to the l~ertrag mit Schutzwirkung fiir Dritte, found some
rare applications even in informational duties.r'4

104. After having described the different situations in which the obligations
to inform and to advise exíst and having analysed the possible categorisations
of such obligations, the study of their regíme has to be tackled.175 Not all
aspects of the regulation of these obligation will be investigated; only the most
important and specific features of the obligations to inform and to advise will
be studied. Some of these features are the consequence of the existence of
particular provisions only dedicated to these obligations. However, the essence
of the regulation finds its origins in the application of general contract and
tort law. These general rules are often applied in a particular way regarding
obligations to inform and to advise.

The research of the regime will concern the nature of the obligation, the duties
resulting from the obligation, the determination of the damage and of the
causation and, finally, the defences available to the debtor of the obligation.

1974, pp. 38ff. Critical, H. Honsell, Probleme der Haftung fur Auskunft und Gutachten, JuS
1976, 621ff., at 626; 5chindhelm~Grothe DStR 1989, 445, 448ff.

1z3BGH 12 February 1979, WM 1979, 548; NJW 1979, 1595.
1'aSee, e.g., CA Paris, 18 June 1957, J.C.P. 1957.II.10134, the contract between a seller

and an expert in philately involves a stipulation pour autrui implicite in favour of the buyer.
It is exactly the same situation as in the German case of 1994.

1'sIn the following chapters, only client claims will be dealt with.
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Chapter 3

The nature of the obligations to
inform and to advise: Obligations
of ineans or of result?

105. The traditional approach is to study the three requirements for the

liability of a contracting party: the breach of duty, which requires the deter-
mination of the standard of care required from the professional, the damage

suffered by the client that the provider has to compensate and the causal link

between the former and the latter. -In this chapter, I will focus only on the

nature of the obligations to inform and to advise. The nature of the obligation

is an expression that has its origins in F~ench legal terminology. More pre-
cisely, it is the systematisation of the content of the obligation that is referred

to by the term `nature'. In some cases, the debtor of an obligation promises a

result, but generally the debtor is only under the obligation to make the best
efforts to achieve the result expected by the creditor. This distinction is chosen
as a starting point because it is simple to operate and because, even without
explicitly stating so, the majority of jurisdictions categorise the obligations ac-
cording to the content of the debtor's promise, as will be explained in the first
section. In some cases, the debtor only promises the best efforts, while in other
cases he promises to achieve a specific result. This distinction will be applied
to the obligations under study (section 1). The nature of the obligation is also
affected by the allocation of the burden of proof with regard to the breach of
duty (section 2).

3.1 The assessment of the nature of the obligation

106. The process of assessing the nature of the obligations to inform and
to advise consist of a large number of issues. Before analysing the solutions
of positive law, I will study the possible solutions by exposing the distinction
between the obligation of ineans and the obligation of result.
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3.1.1 The distinction between the obligation of result and
the obligation of ineans

107. In case of non performance of an obligation to do something, the
assessment of the liability of the debtor is always a main issue. Two main
possibilities are available. The first is to consider that the provider promises
to achieve the result expected by the client, which is generally called an obli-
gation of result. It is also possible to consider, in view of the great uncertainty
regarding the achievement of the expected result, that the provider is under a
simple obligation to act with diligence and care in order to achieve the result.
In such a case, non-achievement of the result leads to liability on the part of
the provider only if he did not act with reasonable care and skill, i.e. only if
he has been at fault.l This is generally called the obligation of ineans and only
imposes upon the debtor the obligation to make the best efforts to achieve the
result expected by the other party. The distinction comes from French legal
doctrine,2 although an Italian scholar found evidence of this distinction in Ro-
man law.3 It has been implemented by several European legal systems, where
courts are used to classify obligations according to this distinction. In other ju-
risdictions such a systematisation of the obligations is not directly implemented
by courts, but is employed by doctrine to interpret the solutions followed by
positive law.4 It is even known in common law countries and especially in
England.

108. More generally, English doctrine is used to systematising the object
of obligation by distinguishing professionals who promise a result from pro-
fessionals who only promise to carry out the service with reasonable care and
skill.s For example in a public lecture John Powell QC stated that the duty of
care is usually invoked in support of the proposition that a professional does
not implicitly agree to produce a result.s As an example of this difference in
English law, the obligation to treat, which the physician has to fulfil, is gen-
erally an obligation of ineans, i.e. an obligation to treat with reasonable care

1Several other expressions are used, such as obligation of diligence, or obligation of best
efforts.

2R. Demogue, Traité des obligations, t. 5, 1928, nos. 1237ff., using the expression:
obligations de moyens et de résultat.

3C.A. Cannata, Le obbligazioni in generale, in Z~attato dir. priv. diretto da P. Rescigno,
T. 9, Obbiigazioni e contratti, UTET, Torino, 1984, p. 36, quoting the Corpus Iuris Civilis,
D. 22, 1, 4, pr. (Pap).

4The translation of the French expressions are usually as follows: in
Dutch inspanningsveróintenis and resultaatsverbintenis, in German Erfolgs- and
Sorgfaltsverbindlichkeíten, in Italian obblignzioni di mezzi and obblignzioni di risultato.

sSee R. Hodgin (ed.), Professional Liability: Law and Insurance, LLP, 1996, pp. 39 ff.
óJohn Powell QC, Claims against Financial Advisers, Accountants and Regulators, In-

stitute of Advanced Legal Studies, Public Lecture, 28 January 1997, quoted by C. Naka-
jima, Conftict of Interest and Duty. A Comparative Analysis in Anglo-Japanese Law, The
Hague~London~Boston, Kluwer Law International, 1999, p. 105.
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and skill. However, in some specific situations the obligation is of result and
therefore liability is strict.~

109. The Principles of European Contract Law (PECL) did not implement
the distinction between the obligation of ineans and the obligation of result, but
their comments admit that it is frequently necessary to determine whether a
contract to do something is one which imposes a duty to achieve a specific result
or one which requires the party to make reasonable efforts to achieve it.g On
the contrary, the UNIDROIT Principles include a specific Article introducing
such a categorisation of the obligations.9

Even if the distinction is not explicitly made, the idea behind it is frequently
present. It is, in any case, especially for obligations to do usual to think and
systematise the object of the obligation of the debtor by asking the question
whether he promised a result or merely to make the best efforts to achieve
that result. For example, the distinction coincides with the criterion generally
accepted in Germany to distinguish a contract for services-under which the
services themselves are owed, but the result is not guaranteed-from a work
contract, in which the specific result must be achieved.lo These examples
led one author, describing French law for non-French lawyers, to state that the
distinction between the obligations of ineans and of result is, at least implicitly,
made in many jurisdictions.ll

110. This distinction has several advantages, but the most important one
is certainly the simplicity of the approach. This is noticeable first of all with
regard to explaining the solutions of case law, when the nature of the obli-
gation is not explicitly assessed. Moreover, this distinction is also useful for
the interpretation of the contract, when contracting parties are ambiguous on
the promise given by the debtor of the obligation. Very often, the first step is
to determine whether the debtor has promised the achievement of the result
expected by the client or simply to do his best to achieve the result expected
by the client. Of course, the distinction invented by Demogue has been very

~In Snmuels v. Dnvis [1943] 1 K.B. 526, it was held that a dentist who agrees to make
a denture for his patient is under an obligation to produce a denture which will be fit for
its purpose, and not simply a duty to exercise reasonable care and skill. As expressed by
Holyoak and Allen in Hodgin, op. cit., p. 40, "there may be cases where the professional is
required to achieve a particular result, and will be liable for his failure to do so, irrespective
of his exercise of reasonable care."

80. Lando and H. Beale (eds.), Principles of European Contract Law, Parts I and II,
Kluwer Law International, 2000, p. 303.

9Article 5.4: "Duty to Achieve a Specific Result. Duty of Best Efforts. (1) To the extent
that an obligation of a party involves a duty to achieve a specific result, that party is bound
to achieve that result. (2) To the extent that an obligation of a party involves a duty of best
efforts in the performance of an activity, that party is bound to make such efforts as would
be made by a reasonable person of the same kind in the same circumstances"; Unidroit,
Principles of International Commercial Contracts, Rome, 1994.

IoO. Lando and H. Beale (eds.), Principles of European Contract Law, op. cit. p. SO5.
liB. Nicholas, The Ftench Law of Contract, 2nd edn., Oxford, Clarendon Press, 1992, pp.

Slff.
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strongly criticised by doctrine since the first part of the twentieth century.l2
The reasons put forward are several, but scholars mainly hold against the dis-
tinction that it is vague and inaccurate because several degrees of intensity of
the obligations can be noticed in practice. Therefore, making a double-headed
distinction is just simplistic.13 The doctrinal debate is not over yet in France
and I do not pretend to solve it here.l4

111. However, the practical consequences of this distinction are very easy
to understand. In the two situations the conditions for liability differ. If a
provider is under an obligation of result, the mere fact that the result is not
obtained leads to liability of the provider. The latter only has few defences to
put forward. Generally, he can only invoke a fortuitous event (force majeure)
or contributory negligence, to be fully or partially exonerated from liability.
On the other hand, when the provider is under a mere obligation of ineans,
a malpractice-i.e. a breach of the standard of care-must be established.
Making the analogy with liability based on tort, in many jurisdictions doctrine
summarises this situation by stating that a fault has to be established on the
part of the debtor of the obligation. Therefore, an obligation of ineans leads to
fault-based liability, while an obligation of result leads to "strict" liability. The
breach of the standard of care is therefore analysed as a"contractual" fault.
When the obligation is of ineans, the provider has several defences available
and he can also prove that he performed the contract in conformity with the
diligence required, i.e. reasonable care and skill.

112. These advantages made me decide to use this tool to categorise the
obligations to inform and to advise. I will start analysing the solutions given
by European jurisdictions with regard to the standard of care for both the obli-
gation to inform and the obligation to advise. For the presentation of positive
law, the decision of distinguishíng information from advice is justified by the
fact that this is the way European legal systems that make the distinction,
generally proceed. With regard to the obligation to inform and to advise, the
solution does not always seem to be identical. Whereas the obligation to advise
is almost unanimously considered to be an obligation of ineans, the obligation
to inform is, at least in some countries, considered to be an obligation of result.
The information provider must, in some circumstances at least, guarantee the
correctness of the information. However, as a conclusion, I will notice that
the distinction between information and advice, when it is made, is blurred.
Indeed, such a distinction is useless for the systematisation of the nature of

12The first one is H. Capitant, Les effets des obligations, RTD civ. 1932, p. 724. Adde,
P. Esmein, L'obligation et la responsabilité contractuelle, Etudes offertes à G. Ripert, 1950,
t. lí, p. 101.

13Such a debate took place also outsíde France. See, e.g., L. Mengoni, Obbligazioni di
"rísultato" e obbligazioni "di mezzi", studio critico, Riv. dir. comm. 1954, I, 185.

l4In contrast, D. Tallon, La faute contractuelle pour quoi faire?, Mélanges G. Cornu, PUF,
1994; see also Ch. Larroumet, Pour la responsabilité contractuelle, Etudes P. Catala, Litec
2001, p. 543.
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the obligations to inform and to advise. Indeed, the main line of the case law
seems to draw the demarcation line elsewhere.

3.1.2 The solution adopted regarding the obligation to
inform

113. When information is obtained, the client will generally want to be able
to rely on this information. Part of the obligation of the supplier may be to
guarantee that the information is reliable to a certain extent. As a default rule,
a contract to deliver information may lead to an obligation of result, at least
when it concerns factual information. In some jurisdictions, the provider of
information is in principle bound to guarantee a result and the exactness of the
information provided. The reason for this is that the performance of such an
obligation is very often certain and the information easy to check.ls However,
in some situations it is impossible for the provider to guarantee the exactness
of the information provided. This is primarily the case when the information
is not yet available and concerns a future event. For every kind of prediction,
it is impossible for the provider to be under an obligation of result.ls

114. In France, only the minority of cases show that the obligation to
inform is an obligation of result. The consequence of this is that wrong infor-
mation is sufficient to lead to liability of the provider. The Court of Appeal of
Paris very clearly explained why the standard of care required from an infor-
mation provider and an adviser differs. According to the Court, the adviser is
under a simple obligation of ineans, i.e. to make the best efforts to fulfil his
mission. However, the provider may be under an obligation of result, like in the
case in question, for the description of a market or the collection of information
without any uncertainty.l7

115. However, the main line of the case law is in favour of the characterisa-
tion of the obligation of ineans, which means that wrong information must be
the consequence of faulty performance of the contract to lead to liability of the
provider.lg The Cour de cassation finds that the client must establish that the

1sE.g., A professional provides information about the quotation of stocks on a regular
exchange market. If the information is wrong, it is desirable to hold the provider liable,
without any further research and evidence needed, especially without requiring the proof of
fault on the side of the debtor of the obligation.

1sE.g., A weather forecast agency informs that the sun will shine the following day. A
storm blows up instead. The agency is not liable if it acted with the diligence of a professional
of the same profession.

17CA Pazis, 22 November 1996, Juris-Data no. 024274: "Le conseil n'est tenu que d'une
obligation de moyens, en 1'espèce celle de remplir ses missions en faisant usage des meilleurs
efforts. Une obligation de résultat peut cependant toujours subsister, comme en 1'espèce,
pour la description d'un marché ou la collecte d'éléments d'information dépourvus de tout
aléa."

1sPh. Delebecque, Contrat de renseignement, J.-Cl. Contrats et Distribution, Fasc. 795,
1991, no. 72.
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provider did not act with the diligence required to collect exact information.19
In a 1998 case, the Cour de cassation stated as a general principle that a bank
is under a mere obligation of ineans in providing information.20 In the case
in question, a client, desiring to acquire the shares of a company, asked his
bank information about this company and its solvency and creditworthiness.
Following such information, he bought the shares and a few months later the
company went bankrupt. The client could never be reimbursed by the bank,
because no fault of the latter could be established, in spite of the wrong in-
formation provided.21 The main reason was that the company seemed solvent
at the time the information was provided and that there was no element that
could lead to anticipating its future insolvency. Case law has also held that
the ancillary obligation to inform of the manufacturer and the seller is a mere
obligation of ineans.zz

116. In some cases, wrong information is sufficient for the Cour de cassa-
tion to characterise the fault of the provider.23 In other cases concerning the
information exchanged between two banking institutions, the Cour de cassation
ruled that providing wrong infermation was sufficient to lead to liability.24 It
is especially assumed that, concerning information accessible to everyone, the
provision of wrong information leads directly to liability of the provider.25 In
other words, in such cases the provider of information is under an obligation
of result. More generally, according to a part of the doctrine the obligation
to provide information which is verifiable should in principle be an obligation
of result.26 The reason for this is that there is no risk in the performance of
such an obligation and its debtor should guarantee the correctness of the infor-
mation. This is the general criterion of distinction between the obligations of
means and of result according to French law.27 In any case, it is easier for the
client to establish the contractual fault of a debtor of an obligation to inform

19Com. 30 January 1974, D. 1974, 428 with note Tendler. For the appeal case, CA Lyon
27 October 1971, J.C.P. 1972.II.17012, with note R. Savatier; D. 1972, 327 with note Tendler.
For other cases, see CA Rennes, 21 May 1974, Rev. Banque 1974, 848; RTD com. 1974, 566
obs. Cabrillac, Rives-Lange.

ZoCom. LO October 1988, Bull. Joly, 1988, 931, no. 303; RD bancaire et bourse 1989, no.
12, p. 66, obs. Crédot, Gérard.

Z1For other cases, see Ph. Delebecque, Contrat de renseignement, J.-Cl. Contrats et
Distribution, Fasc. 795, 1991, nos. 75ff.

ZZCiv. I, 23 April 1985, D. 1985, 558 with note Dion; RTD civ. 1986, 367 obs. J. Huet.
Z3Com. 14 March 1978, D. 1979, 549 with note Tendler.
24Com. 9 January 1978, D. 1978 IR 308, obs. Vasseur; Com. 9 June 1980, D. 1981 IR 192

obs. Vasseur; Com. 24 November 1983, Bull. civ. IV, no. 322; D. 1984 IR 707 obs. Vasseur;
RTD civ. 1984, 518 note J. Huet.

ZSPh. Delebecque, Contrat de renseignement, J.-Cl. Contrats et Distribution, Fasc. 795,
1991, no. 83.

'sD. Veaux, Contrat de conseil, J.-Cl. Contrats et Distribution, Fasc. 430, 1992, no. 116,
stating that the debtor has the obligation to verify the information before delivering it to the
client.

27See, especially, A. `Itinc, La distinction des obligations de résultat et des obligations de
diligence, J.C.P. 1945.I.449, and generally Fr. Terré, Ph. Simler and Y. Lequette, Droit civil,
Les obligations, 8th edn., Dalloz, 2002, no. 586.
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than the contractual fault of a debtor of an obligation to advise. Indeed, it is
easier to determine when information is wrong, while judging the quality of an
advice is always subjective. Finally, recent case law of the Cov.r de cassation
concerning ancillary obligations to inform and especially the burden of proof
seems to go in the direction of recognising an obligation of result.28

117. In German law, information contracts may be characterised as service
contracts (Dienstvertrag) or as work contracts ( Werkvertrag). Article 631 BGB
provides that by a work contract the contractor is bound to produce the work
promised and the customer is bound to pay the remuneration agreed.29 On the
other hand, according to Article 611 BGB, the person who promises a service
is bound by a service contract to perform the service promised and the other
party is bound to pay the remuneration agreed upon.30 The main interest of
the characterisation of the relationship is the assessment of the nature of the
obligation of the provider: the qualification of a service contract leads to a
mere obligation of ineans, while the qualification of a work contract leads to
an obligation of result. The distinction between service contracts and work
contracts is also known in Austrian law.31 A party to a service contract owes
an effort whereas the constructor of a work (Hersteller oder Werkunternehmer)
owes a result. Doctrine generally explains this distinction by referring to the
French notion of obligation de moyens and obligation de résv.ltat.32

118. Normally, a contract for providing information is considered to be
a Dienstvertrag leading to an obligation of ineans.33 In some German cases
regarding liability for incorrect information one can notice that the basis for
liability are Articles 276 and 278 BGB which are the general grounds for con-
tractual liability caused by negligence.34 The motivation of this case is however
ambiguous because the Bundesgerichtshof asserted that, in application of these

28See infra, no. 158.
29Article 631 BGB: "Vertragstypische Pflichten beim Werkvertrag. (1) Durch den

Werkvertrag wird der Unternehmer zur Herstellung des versprochenen Werkes, der Besteller
zur Entrichtung der vereinbarten Vergiitung verpftichtet."

aoArticle 611 BGB: "Begriff Dienstvertrag. (1) Durch den Dienstvertrag wird der-
jenige, welcher Dienste zusagt, zur Leistung der versprochenen Dienste, der andere Teil zur
Gewáhrung der vereinbarten Vergutung verpftichtet."

31Article 1151 ABGB: "(1) Wenn jemand sich auf eine gewisse Zeit zur Dienstleistung fur
einen anderen verpflichtet, so entsteht ein Dienstvertrag; wenn jemand die Herstellung eines
Werkes gegen Entgelt iibernimmt, ein Werkvertrag."

32H. Krejci in: Rummel, Kommentar, ~~1165, 1166, nos. 9ff.; the objective of a contract
of work is a work that is a result, as opposed to a mere duty of due diligence in performing
a service contract (Sorgfnlt oder Bemuhen des Dienstnehmers).

33See for accountants: BGH 4 June 1970, VII ZR 187~68, BGHZ 54, 106; BGH 1 July 1971,
VII ZR 295~69; WM 1971, 1206; BGH 6 December 1979, VII ZR 19~79; VersR 1980, 264,
265; BGH 3 February 1988, IVa ZR 196~86; WM 1988, 763, 769; O. Palandt, Biirgerliches
Gesetzbuch, in Beck'sche Kurz-Kommentare, Band 7, ólth edn., Munchen 2002, ~631, by
H. Sprau, no. 18; Grá3fe~Lenzen~Rainer, Steuerberaterhaftung 2nd edn., 1988, nos. 123ff.,
127ff.; BGH 6 November 1980, VII ZR 237~79; WM 1981, 92.

34BGH 12 February 1979, WM 1979, 548; NJW 1979, 1595. Contractual liability of a
bank for wrong information regarding the creditworthiness of a client.
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Articles, the bank was under the obligation "to supply objectively correct in-
formation". That could mean that, like in some French creditworthiness cases,
a fault is present as soon as the information delivered is incorrect. In other
words, the practical consequence of this is that the obligation of ineans has
become an obligation of result. Finally, according to case law, a Werkvertrag
is very rarely found in exchange of information obligations. This is the case
only when a concrete work is to be carried out by the service provider.

119. In Italian law, the issue has been tackled by courts and doctrine in
respect of the liability of the bank as a financial intermediary for wrong infor-
mation about the company whose shares have been issued or wrong information
about the financial instruments themselves (responsaóilità da prospetto). The
obligation of the bank is considered to be one of result, since the mere fact
that the information is wrong leads to liability of the bank.35 The reason
for this is that, in general, the obligation to inform is considered to be an
obligation of ineans.In other legal systems the issue of the liability for wrong
financial information is hardly discussed in terms of nature of the obligation.3s
It seems, however, that in Germ.any the author of the prospect is liable only in
cases of wrong information provided intentionally or as a consequence of gross
negligence.37

120. Under 5panish law, the obligation to ínform in services contracts is
placed within the whole set of obligations for the provider of services. In
principle, in performing such obligations the service provider must act with the
care and skill of a reasonable professional in the same situation. Because the
service provider is under an obligation of ineans, it is in principle up to the
party claiming non-performance of the obligation to inform, in this case the
client, to prove that the service provider did not act according to the standard
of care required. The Spanish Supreme Court regards that obligation for the
medical service provider to inform as an essential requirement of the lex artis
ad hoc.38 In other decisions the Trióunal Supremo considered the obligation
to be part of the obligation of ineans assumed by the professiona1.39 However,

as~.ibunal Milano, 11 January 1988, in Resp. civ. prev. 1988, p. 755 with note Balzarini.
CA Milano, 2 February 1990, in Dir. banca e merc. Finan., p. 93, with note Bonsignore.
In legal doctrine, cf. G. Ferrarini, La responsabilità da prospetto, Milano, 198fi, pp. 120ff.;
G.B. Portale, Informazione societaria e responsabilità degli intermediari, in L'informazione
societaria, Milano, 1982, pp. 1187ff., 1187; P. Abbadessa, Diffusione dell'informazione e
doveri di informazione dell'intermediario, in Banca, borsa, tit. Cred. 1982, I, 305ff.; C.
Castronovo, Le frontière mobili della responsabilità civile, in Riv. crit. dir. priv. 1989, pp.
539ff.

3sSee, e.g., J. Vortmann, F.J. Buthmann et alii, Prospekthaftung und Anlageberatung,
Stuttgart 2000.

37Stating explicitly that Prospekthaftung is not a strict liabilty, H.-H. Seiler, in H.P.
Westermann (ed.), Miinchener Kommentar zum Burgerlichen Gesetzbuch, Band 4, 3rd edn.
Miinchen, 1997, ~676, no. 15. In case law, BGH 26 September 1991, BGHZ 115, 213, 220;
NJW 1992, 228.

3aSTS 2 October 1997, RJ 1997~7405; STS 13 April 1999 RJ 1999~2583.
39STS 25 April 1994, AC 1994~3; STS I1 February 1997, RJ 1997~940.
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when the information regards objective facts a higher standard of care is to be
observed since the professional is under the obligation to provide truthful and
correct information and to verify such information, the obligation being a real
obligation of result.ao

3.1.3 The solution adopted regarding the obligation to
advise

121. The solution with regard to the obligation to advise does not involve
difficulties as to the nature of the obligation to inform. It is widely accepted
that, in principle, the adviser cannot guarantee the result expected by the
client. It is impossible to require from a professional adviser that the course
of action advised is the best one for the client.al In other words, the adviser
cannot guarantee that the recommendation given leads to the best outcome; he
is only under the obligation to suggest the best option at the moment the advice
is provided, taking into account the possible advantages and disadvantages
for the client. This solution is justified by the pleru~rzqv,e fit: in principle
the obligation to inform is much less difficult to perform and involves less
uncertainty, whereas uncertainty is greater when one is required to subjectively
suggest certain course of action to the other party. Therefore, in principle the
obligation of the adviser is an obligation of ineans. It should be stressed that the
adviser, in providing mere information, can be under an obligation of result,
exactly like an information provider. The adviser is, in principle, under an
obligation of ineans only regarding the recommendation given.

122. Although the issue is not much discussed, it is accepted by many
legal systems that the obligation of the adviser is not an obligation of result
but merely an obligation of ineans.42 This originates in the application of
general provisions. In English law, for example, since in practice there is no
contractual agreement on the quality of the advice, the nature of the obligation
to advise is an implied term that can be found in 5ection 13 of the Supply of
Goods and Services Act 1982.43 The general rule under French law is that a

aoSee the opinion of M. Casals and J. Feliu, note under STS 7 June 2002,
www.asociacionabogadosres.org~doctrina~.

alE.g., a financial adviser advises his client to make a particular long-term investment.
After ten years, it turns out that another investment would have been more profitable for
the client. The adviser is not liable, unless it is proved that he did not act with due care and
diligence.

azFor the Netherlands, see J.M. Barendrecht and E. van den Akker, Informatieplichten van
dienstverleners, Deventer, W.E.J. Tjeenk Willink, 1999, no. 347. For Belgium, B. T~oiani, La
responsabilité de 1'avocat dans la consultation et la négociation, in Ann. Dr. Louvain 1996,
no. 4, pp. 363ff., at 367 for a legal adviser; M. Mahieu, La responsabilité des professions
libérales, in Responsabilité et réparation des dommages, Brussels, Editions du Jeune Barreau
1983, p. 263, in general.

a3Section 13: "In a contract for the supply of a service where the supplier is acting in the
course of a business there is an implied term that the supplier will carry out the service with
reasonable care and skill."
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bad advice is not the one that, once followed, does not end up at the result
expected by the recipient. The CozLr de cassation ruled explicitly that the
adviser is under the obligation of ineans and not of result.44 Comparison of
the advice given by the adviser with the result obtained in practice is not the
criterion for the liability of the adviser.45 The consequence of this solution is
that the adviser may ask remuneration for the work done even if the result
has not been obtained.4ó On the other hand, the adviser is liable for breach
of contract if he has been at fault.47 There may be several types of faults on
the part of the adviser. In German law, the provider does not guarantee the
achievement of the result expected by the client. This may be considered to be
the common core of European contract law.

123. In some exceptional cases, the adviser has to guarantee the efficiency
of his advice, i.e. an obligation of result. This can be noticed in F~ench and
German law. In the former jurisdiction, the adviser is under an obligation of
result when he is at the same time a building constructor under Articles 1792
and 1792-1 of the F~ench Civil Code and if the advice leads to a defect in the
construction. In this situation, the adviser-constructor is under an obligation
of result, because Article 1792, which introduces strict liability, is applicable.48
The line of the case law goes in the direction of an obligation of result or
at least of an alleviated obligation of result (obligation de résultat atténuée)
when the obligation to advise is ancillary. Indeed it is up to the debtor of
this obligation to prove that he performed. Sometimes, case law also imposes
upon him to prove that he has advised and informed his client correctly. This
may mean that the fault of the debtor is assumed and that he has to prove
the absence of fault on his side to be relieved from liability.49 Under German
law, a Werkvertrag, leading to an obligation of result, is sometimes found by
courts. This was the case for an attorney writing a legal opinionso and for

aaCom. 14 March 1978, D. 1979, 549 with note Tendler, for a commercial information
office.

asCiv. III, 30 March 1982, Bull. civ. III, no. 67. A engineer in construction that advised
a client on the possibility of having a building permit is not liable only because the permit
is not given; CA Paris, 18 November 1988, D. 1989. IR 11. A legal consultant who advises
his client in favour of suing does not systematically give a bad advice only because the client
does not win the trial.

asFor France, Com. 12 April 1988, Bull. civ. IV, no. 125. A consulting engineer in patents
may ask for fees even if during his researches he found a similar patent already registered.
For Italy, Cass. 25 February 1981, no. 1147, in Giust. Civ. Mass. 1981, 443, and generally
A. Perulli, Il lavoro autonomo - Contratto d'opera e professioni intellettuali, in Trattato di
diritto civile e commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè,
1996, p. 647.

47Civ. I, 21 December 1964, Bull. civ. I, no. 585 (organisational adviser). CA Paris, 22
November 1988, J.C.P. 1989.II.21330 with note G. Raymond (recruitment adviser).

asSee, e.g., CA Paris, 29 January 1987, D. 1988, somm. 115; RGAT 1987, 233 obs. J.
Bigot, for a construction control agency that did not report the inadequacy of the roof, in
spite of its diligence.

a90n this burden of proof issue, see infra, nos. 146ff.
soBGH 20 October 1964, NJW 1965, 106.
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an accountant who was to give advice regarding the most advantageous tax
model for an enterprise and draft a contract as a consequence thereof.sl It is
considered that the service provider has to be able to estimate the risk.sz

However, since obligations to inform and to advise are generally characterised as
obligations of ineans requiring the debtor to act with reasonable care and skill,
the intensity of the standard of care required by courts has to be determined.
Contracting parties may also modulate the intensity of the standard of care
and even change the nature of the obligation to inform and to advise.

3.1.4 The intensity and the modulation of the standard of
care

The intensity of the standard of care is the determination of what should be
considered "reasonable" care in providing information and advice. This issue
has been widely discussed in many jurisdictions often leading to an unsatis-
factory solution given the vagueness of the guidelines. As a second step, the
possibility of modifying this preestablished standard of care will be addressed.

3.1.4.1 The intensity of the standard of care

124. When the obligation is an obligation of ineans, it is necessary to deter-
mine the practical criteria of liability, i.e. under what circumstances does the
debtor of the obligation to inform and to advise not comply with the standard
of care required. How can we determine such a standard? After examining the
solutions given by the European legal systems, I will try to draw a conclusion.

125. Under German law, the criterion for determining whether or not an
adviser is liable does not depend upon the service provided: the adviser is
liable if he did not live up to the standard of care that could be expected of
him (die i~n Verkehr erforderlichen Sorgfalt). However, what the standard of
care is that could be expected, is to be determined primarily according to the
standards of the adviser's profession.53 If it results from the contract that the
advice should protect the client from certain risks and these risks materialise
as a consequence of the poor quality of the advice, then the adviser is liable for
the damage.54 Advice on potential investments needs to be correct, complete,
understandable and careful.ss German case law regarding the obligation to
collect professional information is very demanding vis-à-vis advisers, and in
some cases they are de facto under an obligation of result.5s

510LG Kbin, OLGZ 80, 105.
szRGZ 88, 223; BGH 20 October 1964, NJW 1965, 106.
s3BGH 29 November 1994, VI ZR 189~93, VersR 1995, 659.
saBGH 26 June 1997, IX ZR 233~96, VersR 1997, 1489.
ssBGH 6 July 1993, XI ZR 12~93, NJW 1993, 2433, MDR 1993, 861, BB 1993, 1903, ZIP

1993, 1148.
ssOn this case law, see infra, no. 174.
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126. For Article 1137 of the French Civil Code the standard of care required
from the debtor of an obligation of ineans is the one of the "good father of the
family" (óon père de famille). The behaviour of the debtor in performing the
contract is compared to that of the bon père de famille. This should be the
criterion of the fault and, consequently, of the liability of the debtor, but the
concept is indeed very vague. In principle, the debtor must have full knowledge
of the field of his competence and must act as a reasonable professional would
act in the same situation. The bon père de famálle standard is indeed nowadays
evaluated in a sociological way, with respect to his profession.s~

127. According to Dutch law, the standard of care required by the profes-
sional is that of a reasonably skilled and reasonably acting professional. More
precisely, it is asked whether or not such a professional in the given circum-
stances could have given advice or information as in fact has been given. This
rule was put forward concerning advice in the Benjaddi v. Neve case of 1991.sa
Benjaddi has claimed damages from Neve, a bailiff, on the grounds that Neve
had given him bad advice. The advice had been not to enter an apartment
that Benjaddi had let to Ouwerkerk, and not to re-let the apartment before
the subdistrict Court had given its final decision in proceedings concerning the
termination of the rent agreement and the eviction of Ouwerkerk. The district
Court ruled that the advice, with hindsight on the final decision of the subdis-
trict Court, had been bad. This judgment was not challenged before the Hoge
Raad. The district Court then examined whether or not the bailiff was liable
for bad performance. The Hoge Raad summarised the district Court's decision
as follows: the district Court had started from the idea that the advice could
only amount to bad performance if a reasonably acting - with which the district
Court meant: a reasonably skilled and reasonably acting - professional would
not have given that advice. This point of departure is correct and has not been
challenged. Therefore, the mere fact that the advice with hindsight proves to
have been wrong, does not in itself inean that the adviser is liable. Unless he
has made clear-preferably in advance-his level of expertise is substandard,
the adviser must at least provide advice of good average quality, meaning that
he has to provide the quality that can reasonably be expected from a reasonably
skilled and reasonably acting professional.59

128. More pragmatically, in some legal systems there is no fixed standard
of care and everything depends on the situation and the parties. This is the
case in Italian law. Italian law, moreover, gives more attention to the activity
in question. The standard of care to be met is the one specified in Article 1176,

S~Ph. Malaurie, L. Aynès, Droit des obligations, Cujas, lOth edn., 2000, no. 816, "Au-
jourd'hui le bon père de famille est compris de manière plus sociologique; il est défini par
sa profession: on compare la conduite du débiteur à celle qu'eut tenue un individu de sa
profession, diligent et avisé."

SeHR 26 April 1991, NJ 1991, 455.
59J.M. Barendrecht and E. van den Akker, Informatieplichten van dienstverleners, Deven-

ter, W.E.J. Tjeenk Willink, 1999, no. 349.
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commn 2, of the Italian Civil Code, according to which the professional care
and skill has to be evaluated with regard to the kind of activity performed.so
The intellectual professional avoids incurring liability by performing his profes-
sion with exncta diligentia, that is to say, the diligence required by his art. The
care and skill required by this provision are of a high standard because of the
particular interests involved, and, more generally, because the client has to rely
on the professional's knowledge and skills. It still remains to be determined
what is the content of professional diligence. The professional has to be aware
of solutions studied and accepted by the science and in the practice; knowledge
of these solutions is indispensable for professionals who want to be active in a
particulaz profession.sl This principle is valid for every single professional cat-
egory. The Italian Civil Code contains an exception to the provision of Article
1176 paragraph 2, regarding professionals providing intellectual services. Whén
the performance of the service is of particulaz difficulty (speciale diffccoltà), the
provider is liable only in the case of fraud or serious fault (dolo o colpa grave)
according to Article 2236 of the Italian Civil Code.s2

129. The Italian Corte di cassazione states explicitly that Article 2236
of the Italian Civil Code is an exception to the general rule determining the
standard of care.ó3 The doctrinal interpretation of this provision goes in the
direction of the limitation of its scope of application only to the performance
of services that require a greater expertise than normally required by the same
category of professionals.64 Therefore, a reduction of the standard of care exists
only in rare situations. The discussions during the drafting of the Italian Civil
Code showed the interest involved of such a provision. It has been asserted
that its purpose was to reconcile two opposite needs: firstly, not to reduce the
initiative of the professional because of a liability too easily engaged; secondly,
not to allow the professional not to be diligent just because the performance
of the service in question is particularly difficult.ss The Italian Supreme Court
continues to reconcile these two purposes in the assessment of the serious fault
by deciding that the non-compliance with basic knowledge of the profession is
a serious fault.ss Every professional has to ascertain the particular difficulty of

so~~Nell'adempimento delle obbligazioni inerenti all'esercizio di un'attività professionale,
la diligenza deve valutarsi con riguardo alla natura dell'attività esercitata."

s1Cass. 18 June 1975, no. 2439, Giur. It., 1976, I, 1, 953; Cass. 29 March 1976, no. 1132,
Giur. It., 1977, I, 1, 1980.

sZ "Se la prestazione implica la soluzione di problemi tecnici di speciale difficoltà, il presta-
tore d'opera non risponde dei danni, se non in caso di dolo o colpa grave."

s3Cass. 11 August 1990, no. 8218.
69C.M. Bianca, Diritto civile, t. V, la responsabilità, Giuffrè, Milano, 1994, no. 18; G.

Cattaneo, La responsabilità del professionista, Milano, Giuffrè, 1958, p. 72; A. Perulli, D
lavoro autonomo - Contratto d'opera e professioni intellettuali, in Ttattato di diritto civile e
commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè, 1996, pp. 611ff.

ssRelazione del Ministro Guardasigilli, 16 March 1942, no. 917: "Due opposte esigenze,
quella di non mortificare 1'iniziativa del professionista, col timore di ingiuste rappresaglie da
parte del cliente in caso di insuccesso, e quella inversa di non indulgere verso non ponderate
decisioni o riprovevoli inerzie del professionista."

ssCass. 26 March 1990, no. 2428, concerning medical liability. There could be particular

71



The nature of the obligations to inform and to advise: Obligations ofineans or ofresult?

a case and if necessary he has to inform the client of this situation and advise
him to consult a specialist.s~

130. Finally under English law, a professional providing a service is gen-
erally under an obligation of ineans. In other words, he has to perform the
obligation with reasonable care and skill, without giving the guarantee of a
result. The intensity of the standard of care is determined according to the so-
called Bolam test.ó8 Liability is assessed by reference to the reasonably skilled
man in a particular profession and it is by reference to his standard of care
that the behaviour of the professional in question is analysed.ó9 The profes-
sional does not need to be the most skilled person in his field; it is sufficient
that he exercises the ordinary skill of an ordinary competent man exercising
that particular art. To determine whether the professional complied with the
standard of care required, reference is made to competent and respected pro-
fessional opinions. The Bolam test went beyond medical negligence cases and
nowadays seems to be used in all professional liability cases.70 With regard
to information and advice obligations, Sidaway71 confirms that the Bolam test
applies to advice in medical treatment. The Bolam test is also applied when
the claim is based on contract and not on the tort of negligence. Indeed Section
13 of the Supply of Goods and Services Act 1982 applies the same criterion of
liability explicitly.72

3.1.4.2 Modulation of the standard of care by the contracting
parties

131. Provisions concerning the assessment of the standard of care required
by the professional are generally not mandatory. This means that they intro-
duce a mere presumption for the case in which the contracting parties do not
decide precisely on the nature and content of their obligations. The existence
of theses default rules is of great influence in practice, because services con-
tracts are frequently concluded orally and parties do not explicitly formulate

difficulty in the opinion of the Corte di cassazione only in the presence of new clinical cases
not yet treated by practice.

67See, e.g., Cass. 26 Mazch 1990, cit. In the case in point, an orthopaedist performed a
bone marrow surgery that required a great deal of neurosurgical knowledge; liability of the
doctor for not having informed and advised the patient.

68Named after the famous case, Bolam v. Friern Hospital Management Committee (1957]
2 All ER 118; [1957] 1 WLR 852, (medical treatment).

69R. Hodgin (ed.), Professional Liability: Law and Insurance, LLP, 1996, pp. 63ff.
~oSee, e.g., Lord Denning MR in Grenves v. Baynham Meikle [1975] 1 WLR 1095, at

1101: "In the ordinary employment of a professional man, whether it is a medical man, a
lawyer, or an accountant, an architect or an engineer, his duty is to use reasonable care and
skill." In doctrine, R. Hodgin (ed.), Professional Liability: Law and Insurance, LLP, 1996,
p. 64.

71Sidatuny v. Bethlem Roynl Hospital Covernors [1985] 1 All ER 643; [1985] A.C. 871,
HL.

~ZSee supra.

72



The assessment of the nature of the obligation

the terms. Contracting parties can, in any case, modulate the intensity of
their obligations and choose to guarantee a result or only the best efforts to
achieve that result. In general, provisions concerning the standard of care are
not mandatory, and parties can agree to raise or lower the standard of care.
For example, it is possible to say that the obligation is not an obligation of
result, but a mere obligation of ineans.73

132. The main limitation to this freedom of choice is to be found in regu-
lations concerning the exclusion and the limitation of liability. Indeed, in some
situations the reduction in the strength of the obligation can be analysed as a
limitation of liability in favour of the service provider.74 On the other hand, but
this is uncommon, provisions exist limiting the reinforcement of the standard of
care. This is, for example, the case for the validity of the term of quota litis by
lawyers. Such a contractual term is qualified as a renunciation of the fees if the
condition of obtaining the result expected is not fulfilled. Even admitting that
the provisions concerning the standard of care are not mandatory, Italian case
law held the clause conditioning the obligation to pay the price stipulated on
the outcome of the trial void, in consideration of the fact that this conditional
renunciation will get around the mandatory provisions on the minimal rate.~s
The same solution can be found in French law.~s

133. After having investigated the solutions given as regards the object of
the obligation of the debtor and the intensity of the standard of care he has
to live up to, it is necessary to conclude this section by determining whether
there is a difference between information and advice in this respect. Scholars
and cases sometimes distinguish information from advice to systematise the
standard of care due by the debtors of these obligations. However; it seems
that this distinction does not perfectly describe the line of the case law. A new
distinction will be proposed.

73Fr. Terré, Ph. Simler and Y. Lequette, Droit civil, Les obligations, 8th edn., Dalloz,
2002, no. 586 in fine.

74With regard to the question of the validity of contractual modulation of the obligation
to inform and to advise, see the more detailed discussion in Chapter 6, section 1.

~SCass. 6, November 1967, no. 3627, in Foro it. 1970, I, 83; A. Perulli, Il lavoro autonomo
- Contratto d'opera e professioni intellettuali, in Trattato di diritto civile e commerciale
diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè, 1996, pp. 647ff. Adde C.
Lega, Nullità delle convenzioni normative con cui 1'awocato rinuncia all'onorario delle cause
pedute e di quelle in cui furono dichiarate compensate fra le parti le spese e le competenze,
Giur. it., 1967, I, 402, which states that the ground for the interdiction of the clause of
quota litis lays in the essential principle of constitutional relevance of retribution of the work
carried out.

76Article 10, paragraph 3, Loi 31 December 1971: "Toute fixation d'honoraires, qui ne le
serait qu'en fonction du résultat judiciaire, est interdite. Est licite la convention qui, outre
la rémunération des prestations effectuées, prévoit la fixation d'un honoraire complémentaire
en fonction du résultat obtenu ou du service rendu."
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3.1.5 The similarity between information and advice with
regard to the nature of the obligation

134. It is beyond dispute that the content-the object, using legal
terminology-of the obligation to inform and that of the obligation to ad-
vise are different. The object of the former obligation consists in providing the
creditor with facts, either present or future (predictions), in order to enable
the other party to take the decision himself. On the other hand, the object
of an obligation to advise consists, beside providing information, in coming up
with a recommendation for a specific decision. Advising someone consists of
providing mere information and a supplementary activity. In other words, an
adviser is under an obligation to inform plus an obligation to recommend a par-
ticular course of action. However, besides this difference regarding the content
of these obligations-the consequences of which will be analysed in the next
chapter-both obligations present a large unity with regard to their nature.

135. Indeed, as is shown by many European legal systems, the distinction
between information and advice is of no relevance in systematising the differ-
ence of the nature of the obligation under which these professionals are. As
was described above, some obligations to inform are obligations of ineans, while
others are obligations of result.77 On the other hand, an obligation to advise
is generally an obligation of ineans and only in very exceptional situations it is
characterised by courts as an obligation of result. Another distinction better
explains, in my opinion, the line of the case law in European legal systems.
The systematisation of the case law finds its origins in the fact that generally
the information provider has to guarantee a result, i.e. the correctness of the
information provided, only when such information is easy to check and to col-
lect and the provision of which does not involve particular uncertainty.78 This
is the case when the provider has to give descriptive facts, such as, for example,
the negotiation price of the shares of a company on a stock exchange market.
In a situation like this, there is no doubt that the provision of wrong informa-
tion immediately leads to liability of the provider.79 The same can be asserted
for the information about the risks of a particular course of action, such as a
medical treatment. If a physician does not inform his patient about risks that
have to be disclosed, he is ipso facto in breach of duty, and it is not necessary
to prove that he did not act with reasonable care and skill.80

136. On the other hand, when the information involves a particular sub-
jective judgement on the side of the provider and the evaluation of material

~~Even if this is not stated explicitly, it derives from the analysis of the case law made
above.

78See the case law quoted above and in particular the explicit solution of CA Paris, 22
November 1996, Juris-Data no. 024274.

79The "responsabilatà da prospetto" is a good example of such a situation; see supra,
no. 119.

80For the determination of the risks that the debtor of an obligation to inform and to
advise has to disclose, see infra, nos. 180ff.
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facts, the liability of the provider is subordinate to the proof of a fault on his
side. Such is the case when a provider gives information regarding the credit-
worthiness of another company. Mere incorrectness of this information is not
sufficient.sl The same can be said for the valuation of a house by an estate
agent or a specialised valuer. As a result of this analysis one can notice that
both the information provider and the adviser are under an obligation of result
when they give factual information and both are under an obligation of best
efforts when they give evaluative information. The distinction between factual
and evaluative information is not clearly made by any of the legal systems stud-
ied, but it better summarises the line of the case law.82 This analysis has been
implemented in the proposal of the chapter regarding information contracts of
the draft European Civil Code.83 As the situation is at the moment this book
is sent to the printer, two articles are dedicated to, on the one hand, factual
information and, on the other hand, evaluative information:

Article 604

Duty of Care of the Information Provider

"The duty of the information provider under Article 107 (General Standard of
Care for Services) requires in particular that he shall: [...]

(2) act with the care and skill that a reasonable information provider would
demonstrate under the circumstances when providing evaluative information;"
[...]

Article 605

Conformity

[...] "(2) The factual information provided by the information provider to the
client shall be a correct description of the actual situation described."

137. This is the demarcation set by the line of the case law in many Eu-
ropean legal systems. It is interesting, however, to notice that legal doctrine
rarely made the distinction between evaluative and factual information, even

81See, e.g., Mutua! Life nnd Citizens Assurnnce Co. Ltd. v. Evntt [1971] A.C. 793.
e2Cf. C. Castronovo, La nuova responsabilità civile, Giuffrè, Milano, 1996, p. 257, who

makes the difference between information-product and information-service. This distinction
is similaz to the distinction between factual and evaluative information. On this distinction,
see supra, no. 33.

s3For the presentation of this project, see C. von Bar, Le Groupe d'études sur un Code
civil européen, RIDC 2001, p. 127. The same article has been published in English under the
title: The Study Group on a European Civil Code, in JFT (Tidskrift utgiven av Juridiska
Fóreningen i Finland) 2000, p. 323.
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when the distinction was made by courts. The reason for this is that the dis-
tinction is made only with regard to the content of the obligation and never
with regard to the standard of care required from the debtor of the obligation,
i.e. its nature. The way of distinguishing advice from information in various
jurisdictions shows that informational duties are never categorised according
to the nature of the obligation. This is unusual, since the standard of care is
generally the main issue in practice. Therefore, the distinction between the
obligations to inform and to advise is problematic and cannot systematise the
line of the case law with regard to the nature of the obligation of the provider.

It is interesting to see how the activities of informing and advising are system-
atised by European jurisdictions.

138. Legal systems influenced by the German approach of the liability for
advice are the ones that should be concerned with the distinction between
mere information and advice. Indeed, in their Civil Codes these countries have
a particular provision concerning advice, not information. Some authors even
distinguish between advice and recommendation: While advice respectively
counselling only includes the explanation of facts comprising the presentation
and evaluation of the facts, a recommendation makes a proposition for certain
behaviour.84 In spite of that, no clear distinction is drawn concerning the
application of these provisions, as has been noticed above.85

139. In Austrian law a shortcut was found which led to equating informa-
tion (Auskunft) to advice, and is now considered to fall within the ambit of
Article 1300 ABGB.86 Some authors are, however, of the opinion that Auskunft
is to be subjected to an even stricter liability than advice (Rat) and see the
importance of distinguishing them.87 H. Koziol in particular argues that advice
is not at all the same as mere inforination. He gives an example to illustrate

84See, e.g., O. Palandt, Biirgerliches Gesetzbuch, in Beck'sche Kurz-Kommentare, Band
7, 61th edn., Miinchen 2002, ~675, by H. Sprau, no. 33. Due to the different definitions
of information, advice and recommendation, there are different legal consequences for each
of the categories with regard to the content of the obligation, as this will be examined in
the following chapter. For a pure obligation of information, there is, e.g., not always a
duty to investigate; BGH WM 1964, 118. Identically in Portugal, see J.F. Sinde Monteiro,
Responsabilidade por conselhos recomenda~óes ou informa~óes, Coimbra, Livraria Almedina,
1989, pp. 14-15, distinguishing, informnsáo, recomendagáo and conselho.

esSee supra, nos. 38ff.
860GH EvBI 1962~160; OGH JBI 1979, 88. In this case, a lawyer gave information about

the creditworthiness of acceptant of a bill of exchange to the plaintiff. The latter suffered
damage when attempting to cash in the bill. In the case in question, the information was
given for no value (unentgeltlich) and without any contractual obligation to do so. Besides,
it cannot be understood as assuming a business without necessity (Article 1299, ubernahme
eines Geschriftes). Thus, only Article 1300 sentence 2 applies: the defendant is only held
liable for knowingly giving wrong information (wissentlich falsche Auskunft). Even gross
negligence on the part of the adviser does not suffice to trigger sentence 2 if the information
has been provided as a mere favour (nur aus Gejdlligkeit). He who confides in someone else's
information usually acts at his own risk.

87R. Reischauer, in: Rummel, Kommentar, g1300, no.l; H. Koziol, Osterreichisches
Haftpflichtrecht, 2nd edn., Band II (Besonderer Teil), 1984, p. 186.
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his point: if a stranger asks for directions concerning a certain street, providing
that information does not include an advice to actually go there. Another part
of the legal doctrine is of the opposite opinion and in line with the case law.gs

140. The same position can be found in Swedish and Italian law, where
advice and information are often mentioned together.89 There is, hence, no
cleaz line being drawn between them in Swedish law, and since in both cases
a breach of the duty to inform and to advise requires negligence and leads
to damages, it is doubtful whether such a distinction is necessary. In Dutch
law, the distinction is hardly ever made. A part of the doctrine states that
it could be useful to make such a distinction between all kinds of obligations
to inform-of which the obligation to advise is but one-for it might help in
weighing the parties' interests. According to this opinion, an obligation to
advise also includes the obligation to do the research that is necessary for
giving the advice.90 But this obligation is also noticed when mere information
is provided.91

141. French law seems to distinguish advice from simple information. The
obligation to inform concerns an objective fact that is easy to check. On the
other hand, the obligation to advise involves a subjective judgement (oppor-
tunity, advantages, disadvantages) on those objective facts. Advice can be
defined as a recommendation concerning what is suitable to do. Therefore,
the information contract can be distinguished from the advice contract.92 One
author considered that advice is "directif ", while information is by definition
neutra1.93 The consequences of this distinction can be seen in some cases re-
garding the standard of care required and the criterion of assessment of the
liability of the supplier.94 Other authors express the same opinion.95 However,
the Cour de cassation is still reluctant to adopt this distinction. Especially
when the obligation is secondary, the distinction between information and ad-
vice is not always made and the Cour de cassation uses the general expression
"obligation d'information et de conseil." In a very particular case, the Cour
de cassatáon did make the distinction. A bank had informed the client of the
features of a loan, the information required by the law had therefore been sup-
plied. The bank was held liable for not having warned the borrower of huge
amounts of money in comparison with his annual income and for not having

88See, e.g., Wolff in: Klang, Band VI, ~~1299, 1300.
895ee supra.
9oJ.M. Barendrecht and E. van den Akker, Informatieplichten van dienstverleners, Deven-

ter, W.E.J. Tjeenk Willink, 1999, no. 82.
910n the obligation to collect professional knowledge, see infrn, no. 172.
92The Juris-Classeur has an article for each contract: D. Veaux, Contrat de conseil, J.-Cl.

Contrats et Distribution, Fasc. 430, 1992, for the advice contract; Ph Delebecque, Contrat de
renseignement, J.-Cl. Contrats et Distribution, Fasc. 795, 1991, for the information contract.

93R. Savatier, Les contrats de conseil professionnel en droit privé, D. 1972, chr. 157.
94See suprn.
95Ex plurimis, M. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris,

L.G.D.J., 1992, no. 496; D. Veaux, op. cit., no. 116.
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advised the borrower against taking out the loan.96 This case only shows that
the content of the obligations is different and that correctly performing the
obligation to inform does not mean that the implied obligation to advise has
been fulfilled.

142. Therefore, the distinction between information and advice services is
not always clearly made in all legal systems. However, especially during the last
ten years, some countries proceeded with this distinction. For example, in three
recent English cases concerning liability for negligently giving information, the
House of Lords díd attempt to draw a distinction between the extent of liability
for providing advice and liability for merely giving information.97 In South
Au,stralia, the question was whether valuers were liable for all losses stemming
from a negligent valuation or only for the difference between the true value and
the stated value. The facts were that a bank had employed valuers to value
a property on which they were to advance a loan. In 1990 the bank obtained
a valuation of commercial premises to the amount of ~15 million. They gave
a loan of ~11 million on the security of these premises. In 1994, the property
was sold for I;2.5 million. The House of Lords held that the valuer was not
liable for the part of the loss attributable to the fall of prices in the property
market (i15 million - i2.5 million -~12,5 million). The valuer is liable only
far the difference of value at the moment of the wrong valuation. The valuer
was indeed engaged to provide a valuation of the property, therefore providing
mere information upon which a lender was to base a decision. The valuer was
not advising the lender whether or not to offer the loan. As a result of this
case, it is necessary to distinguish between the valuer providing information
and the one also providing advice on whether or not to enter into a contract.
This distinction is mainly made by reference to particular stipulations of each
contract with valuers. The consequence of it have to be found, especially with
regard damages.98

143. Portuguese doctrine also makes the distinction by stating that infor-
mation is the statement of a factual situation concerning, either persons or
facts, or any relationship, and it differs from advice which involves an express
or implicit proposal to act.99 However, none of these legal systems apply this
distinction to the assessment of the standard of care. This means that the dis-
tinction between information and advice seems to have no legal consequences
on the nature of the respective obligations.

9eCiv. I, 27 May 1995, Bull. civ. I, no. 287; D. 1995, 621, with note Piedelièvre; Defr.
1995, 1416, obs. Mazeaud; Contrats Conc. Consomm. 1995, no. 211 with note Raymond;
RTD civ. 1996, 384 obs. Mestre; Defr. 1996, 689, chr. E. Scholastique.

97South Australia Asset Mnnngement Corporntion v. York Montngue; United Bnnk of
Kuwait p!c v. Prudentíal Property Services Ltd.; Nykredit Mortgage Bnnk plc v. Edward
Erdmnn Croup Ltd., [1996] 3 All ER 365.

980n the different damage that wíll have to be compensated, see infra, no. 230.
v9J.F. Sinde Monteiro, Respocisabilidade por conselhos recomenda~óes ou informa~óes,

Coimbra, Livraria Almedina, 1989, p. 15.

7~3



The assessment of the nature of the obligation

144. Finally, one may notice that the distinction between information and
advice obligations, even if it is made in several legal systems, both by legal
doctrine and case law, has only few legal consequences. The distinction may
only help in systematising, even if inaccurately, the content of the obligation.
It will be examined in the next chapter that only the one who is under an
obligation to advise has to mention alternatives and disclose possible conflicts
of interest, whereas the debtor of a mere obligation to inform is not compelled to
fulfil such duties. The most relevant distinction has to be made between, on the
one hand, factual information and, on the other hand, evaluative information.
The latter category includes advice, but also all provisions of subjective or
uncertain information. In the former category, the obligation is of result, while
in the latter, the obligation is of ineans.

145. This new distinction is, however, already blurred in many jurisdictions
by case law reversing the burden of proof with regard to ancillary obligations
to inform and to advise. These obligations, even if they are generally analysed
ac n}iliiratinnc nf mPanc rnmP rlncPr tn nhlivatinnc nf rPCnlt. hPCa.uRP the hurdP.n-- ----o------- - -------, - .,
of proof is on the debtor.loo

3.2 The burden of proof on breach of duty

146. When dealing with liability for the breach of a duty to inform or
to advise, the burden of proof is of great importance. Placing the burden of
proof without further consideration on the client could result in a situation in
which clients are confronted on a very regular basis with claims they cannot
substantiate. On the other hand, placing the burden of proof entirely on the
provider may lead to a situation in which it is hard to give information or
advice at all or in which the debtor is required to provide systematically the
information or advice in writing. It is not surprising that the allocation of the
burden of proof is regarded differently in the various Member States of the
European Union.

147. According to the general law of obligations and civil procedural law,
it is up to the client-plaintiff to prove that the provider of a service did not
perform his duties under the contract with reasonable care and skill.lol When
the client brings a claim for damages against the service provider, it is up to
the former to prove that the provider did not observe the general standard of
care. This is also the case when the obligation is considered to be an obligation

iooAs will be seen in the ne~ct section, these obligations are not equated to obligations of
result, because the presumption can be rebutted: it is usual in French doctrine to speak of
obligations of ineans strengthened (oóligntions de moyens renforcées) or obligations of result
alleviated (o6ligations de résultat otténuées).

lo1See, e.g., former Article 1214 SCC, Article 217 of the Spanish law on Civil procedure
(for more detai] on this Article, see infrn, no. 160); Article 1315 C. civ. In Austria, H. W.
Fasching, Lehrbuch des Osterreichischen Zivilprozessrechts, 2nd edn., 1990, nos. 881ff.
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of result. In that case, the creditor still has to prove that the obligation was
not fulfilled, and that the result expected has not been achieved. With regard
to the obligations to inform and to advise the solution is very much disputed,
and some courts tend to follow the traditional solution, obliging the creditor
to prove the correct fulfillment of such obligations. However, using different
techniques and different grounds, the majority of legal systems studied seem
to reverse the burden of proof on breach of duty at least in some cases. A
comparative panorama is necessary here, in order to research the best solution.

3.2.1 The traditional solution of placing the burden of proof
on the creditor

148. English law explicitly maintains the classical solution according to
which the burden of proof remains with the client.lo2 Very few scholarly works
can be found in English law on the determination of the burden of proof. This
is not surprising since the way the trial is organised leads the judge to make up
his mind on the basis of the evidence before him, regardless of the allocation
of burden of proof. Therefore, "risk of proof" is a concept almost unknown in
English law and, more generally, in Common Law countries.lo3

149. Under Austrian law the issue is dealt with by interpreting the pro-
visions of the ABGB concerning the issue of the burden of proof in the per-
formance of contractual and legal obligations.lo4 The interpretation of these
Articles originated a very important doctrinal debate, the outcome of which for
our topic is that the burden of proof in the case of breach of duty remains with
the creditor of the obligation to inform and to advise. The most general of all
rules is that the plaintiff has to substantiate all the prerequisites of his claim
and, especially, he has to prove the fault.los In the field of claims arising from
the breach of a contractual or legal obligation, Article 1298 ABGB introduces
an important exception to that rule. According to this Article, "a person who
asserts that he has been prevented from the performance of a contractual or
legal obligation without any fault on his part must bear the burden of proof

iozSee, e.g., Whitehouse v. Jordnn [1981] 1 All ER 267, at 270; [1981] 1 WLR 246. On this
issue, see also I. Giesen, Bewijslastverdeling bij beroepsaansprakelijkheid, Tjeenk Willink,
Deventer, 1999, p. 24, and the case law quoted.

lo3See P. Murphy, Murphy on Evidence, London, 1997, pp. 95-96; I. Giesen, Bewijs en
aansprakelijkheid, Boom Juridische uitgevers, 2001, p. 76. This statement seems to be only
partially true. Statutory provisions introducing burden of proof regulations can be found.
Such is the case for the Misrepresentation Act 1967, Section 2(1). In the case of innocent
misrepresentation, it is up to the author of the statement to prove that he had reasonable
ground to believe and did believe up to the time the contract was made that the facts
represented were true.

1o90n this issue, see, especially, R. Welser, Schadenersatz statt Gew~hrleistung, 1994, pp.
52-74.

iosArticle 1296 ABGB.
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thereof (. ..]".los In other words, this provision contains a reversal of the bur-
den of proof (Beweislastuynkehr). Only the question of fault ( Verschulden) is
affected; the plaintiff still has to substantiate the damage itself, especially the
degree or amount, and the causation thereof.

150. The issue was raised whether this provision, reversing the burden of
proof on breach of duty, had to be applied only to obligations of result or also to
obligations of ineans. Since the duty of the information provider and the adviser
are mainly qualified as obligations of ineans in Austrian law, the answer to this
question is crucial to the allocation of the burden of proof in informational
duties. Doctrine was not unanimous on the answer to be given.lo~ Case law
did not take a clear position on this issue, and in 1990 the Oberster Gerichtshof
ruled that Article 1298 does not apply in cases of obligations of ineans.log Two
years later, concerning the liability of a notary public, the same Court ruled
the exact opposite.109 This new line of the case law has been confirmed with
regard to informational duties in a case regarding the pre-contractual duty of
a lawyer to inform his client.llo

151. This recentlll evolution of the line of case law in the direction of
reversal of the burden of proof on the breach of informational duty can also be
found, and more explicitly, in other European legal systems, as will be discussed
in the next paragraph.

3.2.2 The actual tendency to reverse the burden of proof

152. The reasons for reversing the burden of proof on breach of duty to
inform or to advise are very similar in all jurisdictions, as this will become clear
from the next section. However, the methods employed to reach this result can
be very different and can be used alternatively. Rarely the doctrine of res
ipsa loquitur is used in the area of informational duties. In other situations,
the theory of informed consent may lead to a reversal of the burden of proof.

iosArticle 1298 ABGB: "Wer vorgibt, daf3 er an der Erfullung seiner vertragsmáí3igen oder
gesetzlichen Verbindlichkeit ohne sein Verschulden verhindert worden sei, dem liegt der Be-
weis ob. Soweit er auf Grund vertraglicher Vereinbarung nur fiir grobe Fahrl~ssigkeit haftet,
mufi er auch beweisen, daB es an dieser Voraussetzung fehlt."

lo~Restricting the application of Article 1298 to obligations of result (Erfol-
gsverbindlichkeiten), see R. Reischauer in: Rummel (Hrsg.), Kommentar zum ABGB, 2nd
edn., ~1298, nos. 2, 3. In favour of the large application of this Article, including obligations
of ineans (Sorgfnltsverbindlichkeiten), see H. Koziol, Osterreichisches Haftpflichtrecht, 2nd
edn., I, 1980, 334.

1o80GH 15 February 1990, 8 Ob 700~89.
iosOGH, 10 December 1992 8 Ob 664~92.
11oOGH 18 December 1996, 6 Ob 2174~96. Adde for the liability of a bank, OGH 8

November 2000, 9 Ob 219~00.
111In the first part of the 20th century, it was generally accepted that the shift of the

burden of proof only concerned obligations of result; see, e.g., A. Ehrenzweig, System des
dsterreichischen allgemeinen Privatrechts II~1, 1928, pp. 75ff.; Wolff in: Klang, Kommentar
zum ABGB, 2nd edn., VI, 1951, 47.
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Courts, however, tend to assert merely that the debtor of the obligation has to
prove he performed it, without giving a clear legal basis for it.

3.2.2.1 Res ipsa loquitur

153. Res ipsa loquitur means: let the thing speak for itself. This doctrine
may be used when the facts point to negligence. The end result makes clear that
the defendant committed a fault in performing his obligation. The result is the
alleviation of the burden of proof for the plaintiff. The burden of proof is placed
on the defendant, who will have to disprove that he did not correctly perform
his obligation. The consequence of the application of this doctrine is to create
a presumption of fault that can be rebutted. The res ipsa loquitur doctrine is
traditionally applied in medical negligence cases.llz It is, in principle, difficult
to implement this rule to the field of informational duties. This would imply
the following reasoning: if someone took a particular decision, it is because he
was not correctly informed, for a correctly informed reasonable person would
have acted differently. This presumption can be reversed by the debtor of
the obligation to inform or advise by establishing that either he actually and
correctly informed the other party, substantiating the absence of breach of
duty, or by establishing that even if he informed the other party correctly, the
creditor would not have acted differently, substantiating the absence of a causal
link between the breach of the duty and the damage.

154. Courts are reluctant to follow this argumentation because it is difficult
in practice to anticipate the behaviour of a person correctly informed, especially
because this implies an objective appreciation of the behaviour of a creditor
correctly informed. English law, from which the doctrine of res ipsa loquitur
originated, never applied it presuming the non-performance of an obligation
to inform or to advise. In other jurisdictions, however, some cases are found.
This happened in German law, where the burden of proof was placed on the
debtor because the client might rely on the rule of res ipsa loquitur, reversing
the burden of proof altogether.i13 Since this theory is very rarely applied,
courts are inclined to turn to other techniques to reverse the burden of proof
on breach of duty to inform or advise.

1120ne of the classical English cases on the issue is Cassidy v. Minístry of Health [1951]

1 All ER 574, [1951] 2 K.B. 343. In this case, Denning LJ explained the doctrine in these
terms: "If the plaintiff had to prove that some particular doctor or nurse was negligent, he

would not be able to do it. But he was not put to that impossible task; he says, I went into
the hospital to be cured of two stiff fingers. I have come out with four stiff fingers and my

hand is useless. That should not have happened if due care had been used. Explain if you
can." On res ipsa loguitur in medical negligence, see B. Markesinis 8c S. Deakin, Tort Law,

Oxford, 4th edn., 1999, pp. 286ff., showing that this theory is only applicable to obvious
cases.

113BGH 19 December 1996, IX ZR 327195, NJW 1997, 1235, VersR 1997, 588 (tax consul-
tant).
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3.2.2.2 The theory of informed consent

155. The theory of informed consent, essentially followed by several juris-
dictions in the field of inedical treatment, inay result in the reversal of the
burden of proof on breach of duty. In the doctor-patient relationship, the right
to self-determination114 is very often analysed to form the basis of the obliga-
tion to inform the patient of the risks involved, of the necessity of the procedure
advised and of the (non-)existence of alternatives.lls The information is to be
given at such a time that the patient can properly decide for himself whether or
not he wants to undergo the advised treatment.lls Only if the information is
complete, consent to the procedure advised is considered to be valid. Formerly,
this meant that if such informed consent was lacking, implementation of the
advice was considered unlawfu1.117 Liability is also excluded if the doctor con-
vincingly indicates that if he had given the necessary information, the patient
would have given his consent to the procedure advised and if the patient cannot
make it plausible he would have been in doubt whether or not to consent.llg If
the necessary information is not given, the doctor is liable in both tort (uner-
lauóte Handlung) and contract (positive Vertragsverletzung) for all the harmful
consequences of the procedure since he lacks the informed consent of the pa-
tient.119 It is advocated that a right to damages even exists if the procedure
itself did not have any harmful consequences other than the violation of the
right to personality (Persdnlichkeitsrecht).120 However, the Bv,ndesgerichtshof
never allocated damages on the mere ground that an operation was carried out
without the necessary consent of the patient.121

156. According to Italian case law, the burden of proof concerning the
non-performance of ancillary obligations to inform and to advise rests with the
client who claims compensation of the damage from the professiona1.122 Several

114Selbstbestimmungsrecht, in German.
11sThe right to self-determination falls under the scope of Article 2 of the German Consti-

tution (freedom to develop one's own personality) and therefore has constitutional value. See,
e.g., H.J. Kullmann, Schadensersatzpflicht bei Verletzung der árztlichen Aufklèrungspflicht
bzw. des Selbstbestimmungsrechts des Patienten ohne Entstehung eines Eingriffsschadens,
VersR 1999, p. 1190. In Italian law, the compulsory informed consent of the treatment
falls under the scope of Article 32 paragraph 2 of the Italian Constitution; see A. Perulli, Il
lavoro autonomo - Contratto d'opera e professioni intellettuali, in Trattato di diritto civile e

commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè, 1996, p. 490.
In the Netherlands, see HR 23 November 2001, NJ 2002, 387.

11sBGH 17 March 1998, VI ZR 74~97, NJW 1998, 2734.
11~BGH 10 July 1954, VI ZR 45~54, VersR 1956, 1106.
118See, e.g., BGH 17 March 1998, VI ZR 74~97, NJW 1998, 2734 (fixed case law). This

issue will be deeply discussed infra, since it mainly concerns the burden of proof on causation,
nos. 247ff. However, in German law the two issues are connected.

119BGH 10 July 1954, VI ZR 45~54, VersR 1956, 1106; BGH 14 January 1997, VI ZR

30~96, VersR 1997,451.
izoE. Deutsch, Arztrecht und Arzneimittelrecht. Eine zusammenfassende Darstellung mit

Fallbeispielen und Texten, Recht und Medizin, Berlin, Springer, 1983, no. 92, pp. 55ff.
1z1Kullmann, op. cit., p. 1190.
izzCA Milano, 30 April 1991, in For. it. 1991, I, 2855.
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authors, however, strongly criticised this solution especially concerning medical
treatment. The argument is that it is up to the physician to prove that the
patient accepted the contract and the treatment. Since it is considered that the
information has an influence on the essential prerequisites for the consent of the
patient, the physician, proving the existence of this consent, has to prove that
he supplied the information that was required.1z3 However, this interesting
argument is pertinent only for legal systems adopting the theory of informed
consent and considering that, in the absence of complete information, there
is no consent at all. This is the case for German law with regard to medical
treatment cases. According to case law, the doctor has to prove that he has
received his patient's informed consent,124 allowing him only limited space to
prove the consent would have been given if the information had been given.12s

157. The idea put forward by Nannini is, however, of no effect on the
burden of proof regarding the performance of the duty to inform and to advise
for these legal systems that find the ground for the existence of implied and
ancillary duties to inform and to advise in defects of the consent. Such is the
case for French law, which introduced these implied obligations with reference
to provisions of the Civil Code concerning the protection of the consent, i.e.
fraud and mistake.126 Since it is up to the victim to prove that the conditions
of the mistake or the fraud exist, when this is these are consequence of lack of
information, the burden of proof of the lack of information is on him. On the
other hand, this argument perfectly explains the solution of the Dutch Civil
Code concerning medical treatment. Article 7:466 paragraph 2 BW states that
consent to treatment is presumed to have been given if the treatment is a
"minor procedure". A contrario it follows from this provision that in other
situations, consent to the treatment may not be presumed to have been given,
therefore has to be proven. Dutch doctrine asserts that the burden of proof is
on the physician: he will have to prove that informed consent has been given.
In proving that, the physician must establish the provision of the information
required.127 This also seems to be the case for Austrian law, where a part of
the doctrine states that the burden of proof as regards sufficient information
for the patient is on the provider, because the information is in a way seen as
a justification ground of the damage.128

1z3U.G. Nannini, D consenso al trattamento medico, Milano, 1989, p. 468; A. Perulli, Il
lavoro autonomo - Contratto d'opera e professioni intellettuali, in Trattato di diritto civile e
commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè, 1996, p. 486.

izaBGH 26 June 1990, VI ZR 289~89, VersR 1990, 1238.
izsBGH 16 April 1994, VI ZR 260~93, NJW 1994, 2414.
izsConsidering that fraud may result from the concealment of information, see suprn, no.

60.
lz~I. Giesen, Bewijslastverdeling bij beroepsaansprakelijkheid, Tjeenk Willink, Deventer,

1999, p. 37, and the case law of lower courts confirming this interpretation, p. 22 n. 121.
1z8This only concerns information regarding a particular medical treatment; see H. Kapfer,

ABGB, ~1299, E 239. In case law, see essentially OGH 23 November 1999, 1 Ob 254~99f;
JBl 2000, 657; RdU 2001, 30ff. with note P. Jabornegg; ERPL 2002~5, pp. 675-698 with
comparative note E. Sánchez Jordán, F. Schiltz, D. Maniotis.

84



The burden of proof on breach of duty

Despite the application of these particular theories, in some jurisdictions courts
simply reversed the burden of proof without elaborating convincing legal justi-
fications. The justification is, therefore, essentially practical and ethical: it is
considered to be the best solution.

3.2.2.3 No clear legal ground that justifies the reversal of the
burden of proof

158. 5ince 1997, French law explicitly states that it is up to the provider
of the service to prove that he did not breach any duty and, positively, that
he supplied the information and advice required to the other party. This so-
lution has been applied to professionals under ancillary obligations to inform
and advice; this has been the case so far for doctors,l29 lawyers,13o notaries,131
insurers,132 bailiffs,133 and even professional sellers.134 The burden of proof
has been reversed and is not allocated according to the general principle actori
incumbit probntio. According to the Cour de cassation, the party who is legally
or contractually under a particular obligation to inform has to substantiate the
performance of this obligation.13s In France, a purely legal argument was put
forward in favour of this solution. This argument can be found in the inter-
pretation of Article 1315 of the French Civil Code. M. Fabre-Magnan asserted
in her doctoral thesis that the ancillary obligation to inform is an obligation of
result.13s However, this argument is not convincing for two reasons. First of
all, this seems to be rather a consequence than an explanation of the reversal
of the burden of proof. It does not help in justifying the solution, but only,
maybe, to explain it. Secondly, this seems to be an imprecise explanation of
the current line of the case law. The reversal of the burden of proof of 1997 also
applied to ancillary obligations to advise. The debtor also has to prove that he
gave a good advice. This obligation is certainly an obligation of ineans. The

i2sThe leading case of the new line of the case law is, Civ. I, 25 February 1997, Bull.
civ. I, no. 75; Defr. 1997, p. 751; Contrat Conc. Consomm. 1997 no. 76, with obs. L.
Leveneur, RTD civ. 1997, p. 924 observations J. Mestre: "Celui qui est légalement tenu
d'une obligation pazticulière d'information doit rapporter la preuve de 1'exécution de cette
obligation."

13oCiv. I, 29 April 1997, Bull. civ. I, no. 132; J.C.P. 1997.II.22948 with note R. Maztin;
Contrats Conc. Consomm. 1997, no. 111, with obs. L. Leveneur.

131Civ. I, 3 February 1998, Bull. civ. I, no. 44; J.C.P. éd. N, 1998, 701 with note Pillebout;
Defr. 1988, 743 with note Aubert; RTD civ. 1998, 381 with obs. Jourdain.

i3zCiv. I, 9 December 1997, Bull. civ. I, no. 356.
133Civ. I, 15 December 1998, Bull. civ. I, no. 364; Gaz. Pal. 1999, 1, 208 with note Loyer.
13aCiv. I, 15 May 2002, Bull. civ. I, no. 132: "Le vendeur professionnel est tenu d'une

obligation de renseignement à 1'égard de I'acheteur, et il lui incombe de prouver qu'il a exécuté
cette obligation."

iasThis is the formula generally used by the courts: "Celui qui est légalement ou con-
tractuellement tenu d'une obligation particulière d'information [...] doit rapporter la preuve
de 1'exécution de cette obligation."

13sM. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris, L.G.D.J., 1992,
nos. 541ff.

85



The nature of the obligations to inform and to advise: Obligations ofineans or ofresult?

solution would be, therefore, that on the one hand, the mere fact of delivering
information or advice is an obligation of result, while, on the other hand, the
fact of doing it well is an obligation of ineans.137 The best qualification of the
nature of ancillary obligations to inform and to advise is that of obligation of
result alleviated (obligation de résultat atténuée) because only the burden of
proof is shifted, while the object of the obligation remains the same.

159. German law takes an in-between position. In principle, it is the client
on whom the burden of proof rests as to whether or not the information he
needs in order to make up his mind has been given and whether or not the
information he received was correct. Proof that information has not been given
is almost impossible to provide. Courts therefore insist that the provider should
substantiate his claim by proving that he has given the necessary information.
The client only needs to prove the incorrectness of that substantiation.13s It
should be noted, however, that these alleviating procedural rules especially
apply to ancillary obligations such as the obligation to inform completely and
on time.

160. With regard to the obligation to inform and to advise under Spanish
law, even if this is analysed as an obligation of ineans, courts have accepted
a reversal of the burden of proof. It is very difficult for the client, who does
not have access to the information held by the provider of the service, to prove
the opposite, that is to say, that he did not receive the information (prueba
diabólica).13s Courts have settled that it is for the service provider to prove
that the information has been given.190 According to the Court of Appeal of
Las Palmas, the client would be required to do the impossible if he is compelled
to demonstrate the inadequacy of the service provided because the client has
access neither to the archives of the service provider nor to any other techni-
cal means to reach that information.141 This is especially the case regarding
medical services. The medical treatment provider must prove that he has com-
plied with the obligation to inform.142 The treatment provider possesses the
information, thus it is easier for him to prove that the information was given
than it is for the patient to give negative evidence. According to the Tribunale

137Cf. Ph. Malaurie, L. Aynès, Droit des obligations, Cujas, lOth edn., 2000, no. 823
note, giving the example of the painter who promised to paint an apartment. He is not only
obliged to do it (obligation of result), but also to do it well (obligation of ineans).

13aBGH 21 January 1986, IVa ZR 105~84, NJW 1986, 2570 (tax consultant); BGH
5 February 1987, IX ZR 65~86, NJW 1987, 1322 (solicitor). See K.H. Haug, Die
Amtshaftung des Notars. Handbuch der Berufspflichten unter besonderer Berucksichtigung
der gesamten Haftpflicht-Rechtsprechung des Bundesgerichtshofes, 2nd edn., 1997, Miinchen,
C.H. Beck'sche Verlagsbuchhandlung, nos. 827-828, p. 259 (notary public).

139For medical information, see R. de Ángel Yáguez, Responsabilitad civil por actos
médicos~ Problemas de prueba, Madrid, 1999, pp. 69ff. In general, see Yzquierdo Tolsada,
La responsabilidad civil del profesional liberal, Buenos Aires, 1998, pp. 400ff.

14oSTS 31 November 1992, RTC 1982~71; SAP Zaragoza 11 December 1998, AC 1998~2449.
191SAP Las Palmas, 1 September 1998, AC 1998~1774.
142See STS 28 December 1998, RJ 1998~10164; STS 13 April 1999, RJ 1999~2583; STS 19

April 1999, RJ 1999~2588.
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Sv,pre~rno, if the treatment recommended could engender the realisation of im-
portant risks, the patient should have been informed of such risks and should
have given consent to the treatment in an explicit and clear manner (which was
not proven by the physician) in order to exempt the physician from liability.
The medical treatment provider is thus liable if he cannot substantiate that
he provided the information required to the patient.143 Despite rare cases in
which the Courts decided the opposite,la4 Spanish law accepts the reversal of
the burden of proof on the performance of the obligation to inform. The solu-
tion found by courts is now generally implemented by the law itself. The recent
Spanish law on civil procedure obliges courts to have regard for the difficulty
in proving when they assess the burden of proof.las

161. Finally, the recent tendency of shifting the burden of proof in the
matter of performance of the obligations to inform and to advise can also be
noticed in the law ofthe European Union. The recent Directive of 23 September
2002 concerning the distance marketing of consumer financial services gives
Member States the possibility, in implementing the directive into domestic law,
to place the burden of the proof in the matter of performance of the obligation
to inform on the provider of the financial service, i.e. the debtor of such an
obligation.14s

It is remarkable that also in European Union law the reversal of the burden
of proof is going beyond its initial scope, which is medical information, with
the effect that in many cases it is up to the debtor of the obligation to prove
its performance. Such a solution does not apply to all kinds of obligations to
inform and to advise. The assessment of the scope of shifting the burden of
proof is directly determined by its motivation.

la3STS 31 July 1996, La ley 1986, 8976, RJA 6084.
iaaSee, e.g., STS 12 July 1994, Aranzadi 6730.
iasArticle 217 (Ley de Enjuiciamiento Civil 1~2000, 7 January 2000), whose title is Carga

de la prueba, provides: "[...] 2. Corresponde al actor y al demandado reconviniente la carga
de probar la certeza de los hechos de los que ordinariamente se desprenda, segun las normas
jurídicas a ellos aplicables, el efecto jurídico correspondiente a las pretensiones de la demanda
y de la reconvención. 3. Incumbe al demandado y al actor reconvenido la carga de probar los
hechos que, conforme a las normas que les sean aplicables, impidan, extingan o enerven la
eficacia jurídica de los hechos a que se refiere el apartado anterior. [...] 6. Para la aplicación
de lo dispuesto en los apartados anteriores de este artículo el tribunal deberá tener presente
la disponibilidad y facilidad probatoria que corresponde a cada una de las partes del litigio."

iasArticle 15(1) of the Directive 2002~65~EC, OJ L271, 9 October 2002, pp. 16-24. Unfor-
tunately, the wording of this provision is inaccurate: "[...] Member States may stipulate that
the burden of proof in respect of the supplier's obligations to inform the consumer and the
consumer's consent to conclusion of the contract and, where appropriate, its performance,
can be placed on the supplier." An identical provision can be found in Article 11(3)a of
Directive 97~7~EC of the European Parliament and of the Council of 20 May 1997 on the
protection of consumers in respect to distance contracts, OJ L144, 4 June 1997 pp. 19-27.
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3.2.3 The motives for the reversal of the burden of proof

162. The best solution is not the same in all situations: a distinction has
to be made. Modern thoughts on the allocation of the burden of proof give ex-
treme importance to the determination of the party that is in the best position
to prove the alleged fact.147 This element is a criterion for allocation of the
burden of proof, which is very often on the party that is in the best situation
to substantiate a particular fact.

163. With regard to the burden of proof on breach of the duty to inform and
to advise, this can be summarised as follows. First of all, and this is self-evident,
for the issue whether any duty exists, the burden remains on the client. With
regard to the proof of the breach of duty itself, it is necessary to distinguish
between the situation in which the obligation to inform and to advise is the
main obligation of the provider and the situation in which it is only an ancillary
duty. A good reason for deviating from the normal burden of proof allocation
principles - being on the client - does not exist with regard to the question
whether or not the service has been correctly provided. The issue to determine
whether the service promised has been correctly provided normally arises only
for main obligations. Indeed in practice when the discussion concerns the
quality of the advice or the information, a written piece of evidence of such a
service exists.148 There is therefore no need to shift the burden of proof on the
provider, because the client can, most of the time, easily establish the quality
of the service received. The client is, indeed, in the position to show that the
provider was in breach of his duty. For instance, when a client receives a legal
advice from a lawyer and it turns out that the course of action recommended
is not the best one for him and leads to a substantial loss of money, it is up
to the client to prove that the advice was not based on a skilful analysis of
the information gathered, and that the provider was at fault. Substantiating
this fact is rarely difficult for the client because of the substantial evidence he
possesses. This solution is slightly different concerning the provision of factual
information. Indeed, such is generally analysed as an obligation of result.14s
Therefore, the proof required from the client is sensibly alleviated. It is enough
for him to prove that the information provided was wrong.

164. On the other hand, with regard to ancillary obligations to inform
and to advise, it is much easier for the adviser or the information provider
to prove that he performed his duty correctly than for the client to prove the

la~This is explicitly the solution adopted by Swedish law regarding the allocation of the
burden of proof; see J. Ramberg and J. Herre, Kdplagen, Norstedts juridik ingàr i F~itzes
Verlag, 5tockholm, 1995, pp. 115ff. On the theory of the "aptitude à la preuve", see generally
I. Giesen, Bewijs en aansprakelijkheid, Boom Juridische uitgevers, 2001, pp. 75-87, 418-420,
430-437.

iaaHowever, in some particular cases the performance of a main obligation to inform and
to advise is performed only orally. If such is the case, the reversal of the burden of proof is
justified; see infra, next paragraph.
1asSee supra.
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opposite. If the latter would be the rule, the client would be obliged most of
the time to prove a negative fact, i.e. the lack of advice or information, which
is most of the time impossible.ls~ Indeed, such ancillary duties to inform and
to advise are frequently performed orally. This is the practical justification
of the reversal of the burden of proof. The other reasons for the reversal of
the burden of proof consist in the fact that many service providers are used to
take decisions directly instead of the client, who is not informed about risks
and alternatives.lsl This situation was criticised especially for physicians and
lawyers. Reversing the burden of proof was a policy decision and a provision
with a very high preventive effect. A professional, in such a disadvantageous
position concerning the proof of the performance of his duties, will be induced
to perform it with diligence, most of the time in writing. If the burden of
proof is on the provider, written confirmations or communications can in most
cases easily provide proof of the performance of these obligations.152 This
seems to be in conformity with the actual practice of many providers of such
services.ls3 Such a solution is probably the best one, because, on the one hand,
it obliges the provider to pre-establish a written document and, on the other
hand, this written document prevents disputes concerning the performance of
such obligations and litigation on proof issues.ls4

165. However, a part of the French doctrine criticised very strongly the
new position taken by the Cov,r de cassntion.lss The argument generally put
forward is that the policy of the courts in reversing the burden of proof was
laudable but unfit for the purpose. The purpose was to guarantee that clients
and, in particular, patients would receive proper information by professionals.

isoThis argument is, as was seen above, adopted in the majority of jurisdictions, using the

classical Roman expression of probntio diabolica.
lslIn the field of inedical treatment, see J.-F. Burgelin, L'obligation d'informer le patient,

expliquée aux médecins, Rapport annuel de la Cour de cassation pour 1999, La Documenta-

tion Pian~aise, p. 71; D. Dendoncker, L'essor de 1'obligation d'information médicale, Cont.
Conc. Consomm. June 2001, chr. 9, p. 7, together with the references quoted.

izzThe Cour de cassntion stated explicitly that the provider could substantiate the perfor-

mance of his ancillary obligations to inform and to advise by any means and not necessarily

in writing; Civ. I, 14 October 1997, Bull. civ. I, no. 278; J.C.P. 1997.II.22942, report P.

Sargos; RTD civ. 1998, 100 with observations J. Mestre; RD sanit. soc. 1998, 68, note

Harichaux. The same solution can be found before the reversal of the line of the case law of

1997; Civ. I, 29 May 1984, Bull. civ. I, no. 179; D. 1985, J., 281 note Bouvier.
ls3In several jurisdictions, notaries, after having provided advice that the client does not

wish to follow, generally ask from the client a letter of confirmation stating that the latter

received the information or the advice from the notazy and he decided to choose a different

course of action. Thus the notary is in possession of a written proof of performance of the

obligation to inform and to advise.
154Some statutes expressly require the delivery of information in writing. Such is notably

the case for the Spanish Health Act (Ley 14~1986, 25 April 1986 General de Sanidad), where

in Article 10.5 it is stated that medical information must be "verbnl y escrita". Criticising

this solution, A. Viana Conde and A. de San Fojón, El consentimiento informado del enfermo,

La Ley, 1996-2, pp. 1331ff.
issSee ex plurimis, F. Chabas, L'obligation médicale d'information en danger, J.C.P.

2000.I.212.

89



The nature of the obligations to inform and to advise: Obligations ofineans or ofresult?

The doctrine states that now the risk exists that medical information-but this
is also true in other matters-will in the future be standardised, and therefore
not well suited to the needs of the creditor of the obligation to inform and to
advise. There certainly is a risk that physicians provide their patients with a
printed paper explaining, in complex terminology, all the risks involved in the
treatment advised. It is, however, possible that information provided in this
way leads to liability of the debtor anyway since the latter also has to provide
clear and understandable information. In many cases, if it is established that
the creditor did not understand the information provided, the physician will
be in breach of his duty.lss In my opinion, we should run this risk. First
of all, the reversal of the burden of proof will force debtors of an ancillary
obligation to inform and to advise to perform their obligation effectively. After
all, standardised information is better than no information at all. Secondly,
and especially, a client or a patient receiving standardised information will be
able to ask the provider for further explanation and, therefore, may receive
tailor-made and clear information in the end. Moreover, as we will notice later
on, the increased application of the `reasonable client' test will in any case lead
to the delivery of more standardised information.157 Finally, with regard to
medical information and advice, the recent French Act of 4 March 2002 found a
way to avoid these risks by obliging physicians to provide information to their
patient during an individual meeting with the patient.lss

166. The other risk put forward is that liability too easily admitted could
refrain professionals from performing a number of services, which are too risky
for them. However, this argument is of no consequence in the field of ancillary
obligations to inform and to advise-the only situation in which the burden of
proof is reversed. Indeed, this argument is of importance only with regard to
main obligations; if, for example, physicians are held liable too easily for breach
of the obligation to treat in performing a particularly difficult treatment, they
will refrain from performing this particular treatment.159 The same reasoning
cannot be applied in the field of ancillary obligations to inform, simply because
providing information about the risks of an advised treatment is not a difficult
task. It is not a risky service, for the service can be checked. It may be a

issSee, infrn, no. 198.
1s~See infrn, no. 279.
isaLaw of 4 March 2002, establishing the rights of the patients and the quality of the health

service, Article L.1111-2 Code de santé puólique: "Cette information est délivrée au cours
d'un entretien individuel."

issSee the official comment of the Belgian Ordre des médecins to Article 2(reversal of
the burden of proof on the provider of the service) of the draft directive on the liabil-
ity of the suppliers of services: "Ce serait très rapidement une responsabilité sans faute,
un dédommagement systématique couvert par ies assurances dont le montant des primes
s'élèverait de fa~on considérable; ces primes se répercuteraient sur le prix des soins, ce qui
n'est pas possible dans le cadre des conventions de sécurité sociale. Cela conduirait, avec
certitude, au fait que des médecins refuseraient de soigner, hors urgences, tout patient ou
toute maladie tant soit peu sévère et cela altérerait profondément le domaine de la santé",
in Bulletin du Conseil national, no. 52, p. 24.
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time-consuming task, but the information that has to be provided can simply
be found in medical encyclopedias and, nowadays, also in comprehensive online
databases.lso The argument would be of relevance only if the physician would
be liable for not informing his patient of an unknown risk; this solution is not
followed in European jurisdictions.lsl

167. It would be possible to conclude this section on the burden of proof in
cases of breach of duty to inform and to advise asserting that the reversal of the
burden of proof is reasonable only as regards ancillazy obligations. This is the
solution found by many jurisdictions in Europe, and some countries extended
the scope of this solution beyond doctor-patient relationships. However, as
was shown above, the reason for this reversal of the burden of proof is the
impossibility for the creditor of the obligation to prove the negative fact, which
is the absence of information or advice. This solution should, in my opinion,
be extended to every obligation to inform and to advise, regardless of the fact
that they are the main obligation of the contract or a mere ancillary one.
Such a solution, not accepted in positive law, would completely eliminate the
consequences of distinguishing between main and ancillary obligations.ls2

168. The regulation of the obligations to inform and to advise is not lim-
ited to the determination of the standard of care required from the debtor
of the obligation. Several particular duties result from the existence of such
obligations. The study of these duties, whose object it is to make the general
standard of care provisions more concrete, will be tackled in the next chapter.

isoit is now common for doctors to refer to PUBMED, a service of the National Library
of Medicine (US) that provides access to over 11 million citations from MEDLINE and
additional life scíence journals. It includes links to many sites providing full-text azticles and
other related resources.

lslOn this issue, see supm, no. 72.
iszAs was seen above, no. 55, the only difference in the regulation between main and

ancillary obligations is the allocation of the burden of proof.
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Chapter 4

Duties resulting from an
obligation to inform or to advise

169. Providing information and giving advice involves a large number of
actions. Both obligations have several components. For example, the debtor
must ascertain the needs of the client, must gather information and only after-
wards perform the main object of the contract. These duties make the general
provisions regarding the standard of care, mentioned in the previous chapter,
more concrete.

The obligations to inform and to advise have an extremely variable content.
This depends on several elements and can be exactly determined only after a
deep test of the concrete case in point. A French author found three components
of the obligation to advise.l First of all, the adviser is under the obligation
of collecting information. For example, a legal adviser must know the law in
force at the moment of the supply of the service. Secondly, the debtor is under
the obligation to inform the client. Thirdly, the adviser, and only the adviser,
is under the obligation to guide the client (obligation to advise strictu sensu),
which means that he has to recommend the creditor to do something or advise
him against doing something. Case law effectively uses the breach of one of
these components to determine whether the debtor of an obligation to inform
or to advise is liable, as we will see below.

These various duties of the debtor of the obligations to inform and to advise
will be addressed in this chapter following a chronological order. At the end of
the chapter, the particular duties of the adviser will be examined.

1J. Bernard de Saint-Affrique, Du devoir de conseil, Defr. 1995, pp. 913ff.
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4.1 The duty to ascertain the needs of the client

170. Before he supplies information, the debtor must of course know what
kind of information the client needs. This duty may lead to problems when the
debtor only offers standardised information. In such cases, it is up to the client
to choose the service provider in conformity with his needs. Such providers are
not under an obligation to ascertain the needs of their individual clients before
performing the service. They offer a specific service to the public and it is up
to the client to determine, before requesting the service, what his needs are.
In the other cases, the information and the advice must be tailor-made and
the debtor of the obligation must ask the client about his needs. This duty
finds its ground in the general duty to co-operate, based on good faith. French
case law stresses the importance of such a duty for many professionals. For
example, such an obligation exists, in general, for every professional salesman.z
This obligation is also imposed on the fitter of the thing sold.3

171. In Dutch law, interesting solutions can be found regarding the obli-
gation to collect information about the situation of the client. If the adviser
neglected to collect the necessary information, he has not fulfilled the standard
of care that could be expected of him. This implies that he may be held liable
towards his client,4 even if the content of the advice was correct and in ac-
cordance with professional standards. A recent case illustrates this situation.
A locum was sued before the Central Medical Disciplinary Tribunal (Centraal
Medisch Tvchtcollege) and found liable because he did not make a house call
but merely gave advice over the telephone, while the client was very worried
about the condition of his 4-year old son, who suffered from CARA. Although
it was considered not unusual to wait and see whether the antibiotic would
work, the Central Medical Disciplinary Tribunal ruled that the doctor should
have examined the child in person to determine whether a change of policy was
necessary.s The Central Medical Disciplinary Tribunal subsequently gave the
physician a disciplinary sanction.

ZCom. 1 December 1992, Bull. civ. IV, no. 391: "Tout vendeur de matériel doit
s'informer des besoins de son acheteur et informer ensuite celui-ci des contraintes techniques
de la chose vendue et de son aptitude à atteindre le but recherché."

3Civ. I, 7 April 1998, Bull. civ. I, no. 150; Contrats Conc. Consomm. 1998, no. 97 with
note L. Leveneur; Civ. I, 17 February 1998, Bull. civ. I, no. 61.

4LP. Michiels van Kessenich-Hoogendam, Beroepsfouten, Studiepockets Privaatrecht 11,
Tjeenk Willink, Zwolle, 3rd edn., 1995, no. 15; J.M. Barendrecht and E. van den Akker,
Informatieplichten van dienstverleners, Deventer, W.E.J. Tjeenk Willink, 1999, no. 344.

SCMT, 31 October 1996, Stcrt. 1996, 221.
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4.2 The duty to have or to collect professional
knowledge

172. One of the main duties of the debtor of the obligation to inform and to
advise is to have the professional knowledge at one's disposal or to investigate in
order to collect the necessary knowledge for the provision of the service. Case
law is unanimous in adopting this solution. However, jurisdictions diverge
concerning the extent of the knowledge a debtor should have. This will be
noticed in examining the situation of the lawyer giving legal advice and the
situation of the physician.

4.2.1 Legal information and advice

173. According to ~ench law, a legal adviser must know the current law,
even the recent evolutions of case law,s whereas the Italian Corte di cassazione
ruled that the professional has to be aware of solutions studied in the academic
community and that are unanimously accepted in the practice; knowledge of
these solutions is indispensable for professionals who want to be active in a
particular profession.7 More precisely, the debtor is in breach of his duty if he
does not accomplish the researches necessary for the security of the clients.8
For example, if a legal adviser is to know the current law,9 he is not obliged
to foresee a reversal of the case law.lo In any case, legal uncertainty does not
relieve the provider from his duty to advise; therefore he has to inform his client
of that circumstance.ll A lawyer is liable for not having advised the client
against suing when the claim will certainly be dismissed.12 A recent Dutch
case shows the practical consequences of the obligation for a legal adviser to
have professional knowledge. In this case, a firm had paid a former employee
a large amount of money by way of a"golden handshake" in order to have
the employee consent to the termination of his employment contract. Later
it became known that the former employee, while employed, had accepted
payments from an important supplier of the employer, without his employer's
knowledge. The client, who had engaged a lawyer to assist him in a criminal

sCiv. I, 15 October 1985, Bull. civ. I, no. 257, RTD civ. 1986, p. 759 with obs. J. Huet.
~Cass. 18 June 1975, Giur. It., 1976, I, 1, 953; Cass. 29 March 1976, Giur. It., 1977, I,

1, 1980.
BCiv. I, 3 May 1983, D. 1983, 559, note J.-L. Aubert (notary).
90ne may expect a lawyer not to overlook rules and easily found cases; in Swedish law,

NJA 1957 p. 621.
loCiv. I, 25 November 1997, Bull. civ. I, no. 328; Defr. 1998, 354 obs. J.-L. Aubert;

RTD civ. 1998, 367, obs. J. Mestre (notary). Already ruled by Com. 12 July 1993, Bull.
civ. IV, no. 298.

11Trib. civ. Seine, 22 April 1953, J.C.P. éd. N 1953.II.7656; CA Amiens, 29 January
1959, J.C.P. éd. N 1959.II.11212; Civ. I, 9 December 1997, Bull. civ. I, no. 362; Defr. 1998,
p. 354, obs. J.-L. Aubert (notary).

12Civ. I, 29 April 1997, Bull. civ. I, no. 132; J.C.P. 1997.II.22948 with note R. Martin;
Contrats Conc. Consomm. 1997, no. 111, with obs. L. Leveneur.
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case against the former employee, asked the lawyer how to claim back the
money he had paid to the former employee. The lawyer advised his client to
wait, for tactical reasons, until the former employee was criminally charged
with the case and then to initiate legal proceedings alongside the criminal
lawsuit. The client followed the advice and waited for the criminal charges to
be brought to court. However, when the criminal charges were finally brought
to court, the time limits for claiming the money paid by the employer had
already lapsed, and the claim was dismissed. The employer then sued the
lawyer on the grounds that he was liable for bad advice. The lawyer defended
his position by arguing that he had acted as the employer's criminal lawyer
only and that he, as a criminal lawyer, could not have known that the money
was only to be claimed back through a specific procedure. The District Court
of Leeuwarden found that the advice itself was wrong.13 Moreover, the Court
found that if the lawyer's argument that he was only employed as a criminal
lawyer and that he could not have known of the specific procedure were true,
the lawyer should have refrained from giving advice altogether and should have
referred the client to a civil lawyer.14 This case shows that a lawyer is always
under the obligation to have or to collect professional knowledge in order to
give legal advice. Ignorance of legal matters is never an excuse for a lawyer.
If he is aware that he does not have suffiicient knowledge in a specific area, he
must abstain from acting and refer the clierit to a competent lawyer. It still
remains to be determined, however, how much knowledge the lawyer should
have.

174. In assessing the extent of knowledge a legal adviser should have, Ger-
man case law seems to be much more demanding than other legal systems. A
legal adviser must conform to the case law of the Supreme Court, even if these
rulings are fiercely criticised in the professional doctrinal works and it cannot
be ruled out that case law will be changed.ls He also has to keep himself up
to date and study the decisions of the Supreme Court, which are published in
legal journals as soon as they are published.ls The Bundesgerichtshof held a
lawyer liable for an incorrect legal opinion, even though a three-person panel
of professional judges had followed that opinion.l~ Even the invocation of an
expert legal opinion-the one of a university professor-is not suf6cient to re-

13Rb. Leeuwarden, 14 August 2002 (case number HAZA 01-728, published in
www.rechtspraak.nl under LJN AE 6580).

laGiven the fact that the specific civil claim would most probably have been successful,
the lawyer was ordered to pay by way of damages the amount originally paid by the employer.

1sBGH 29 March 1983, VI ZR 172~81, NJW 1983, 1665 (solicitor); BGH VersR 1993,
1413 (tax consultant); BGH 27 October 1994, IX ZR 12~94, VersR 1995, 303, NJW 1995,
330 (notary public).

isBGH 20 December 1978, 1V ZB 115~78 NJW 1979, 877.
17BGH NJW 1983, 820. This is the application of a general solution followed by German

courts. It has been frequently held that the debtor of an obligation to inform or to advise
cannot rely on the information he gets from third parties, but has to verify their correctness;
BGH DB 1974, 2392. Moreover, if incorrectness is detected in reputed sources, the debtor
has to make this clear to the client; BGH 22 May 1962, WM 1962, 932.
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lease the lawyer from liability.18 The Bundesgeràchtshof has probably been
too demanding vis-à-vis legal advisers, and probably went too far in holding a
lawyer liable because he relied on an old case of the court, without considering
the possibility of the reversal of the line of the case lawj19 In other words,
the Bv,ndesgerichtshof imposes on the lawyer the obligation to foresee a future
reversal of the line of the case law.

175. This solution clearly exceeds the standard of care normally required in
other European jurisdictions. French courts state that a lawyer is not obliged
to foresee a reversal of the line of case law.20 A Swiss Court had the occasion
to rule on the issue and decided that an incorrect but plausible interpretation
of substantive or procedural law is not sufTicient to lead to the liability of the
legal adviser.21 The same goes for Belgian law, where the district Court of
Brussels stated that a lawyer is not liable when interpreting a legal provision
differently from the judge if such a provision is ambiguous.22

176. Two main reasons justify the latter solution and allow the doctrine
to criticise the German line of the case law on this issue. First of all, it is
debatable whether a legal adviser should be held liable for interpreting the
law differently from a court, because the mistake can be the one of the judge
who gave a wrong interpretation of the law. Judges may also make mistakes.23
Secondly, as we have seen above, the obligation of the adviser is an obligation
of ineans and not of result. A legal adviser is under the obligation to make use
of all his skills to defend the interest of his client best and does not promise that
his interpretation of the law will be followed by the court.24 Indeed, admitting
a so heavy duty on the legal adviser by the Bundesgerichtshof amounts, in
practice, to imposing an obligation of result on the legal adviser.25 The simple
fact that legal advice is denied by a following case should, therefore, not lead
to the liability of its author unless a fault of the latter is established. Such is
the case if insufficient investigations are made. According to German doctrine,
liability must be rejected if there are no signs of an imminent shift in the line

1sBGH NJW 1993, 1179.
19BGH 30 September 1993, IX ZR 211~92; NJW 1993, 3323.
20Civ. I, 25 November 1997, cit. suprn.
zlObergericht Ziirich, SJZ 1945, 89 and 107.
zzCiv. Brussels, 21 February 1963, R.G.A.R. 1963, no. 7135, "Si un membre du barreau

se doit d'éclairer complètement et exactement son client sur un point de droit classique [. ..],
il ne saurait lui être tenu rigueur de s'étre mépris sur 1'interprétation jurisprudentielle d'un
texte récent et au surplus non dénué d'ambiguïté, promulgué dans une matière particulière
sujette à controverse."

z3In Belgian doctrine, see the fundamental work of R.-O. Dalcq, La responsabilité des
professions libérales, J.T. 1964, p. 105.

z4Cf. in Belgian doctrine, B. Troiani, La responsabilité de 1'avocat dans la consultation
et la négociation, in Ann. Dr. Louvain 1996, no. 4, pp. 363ff., at 372.

zSThat solution was, however, known by the doctrine of the Jus Comune, transmitted
by the glossators. See Antonio da Budrio, Super. .. Decretalium. . . commentarrii, cap. Ad
aures (X 1, 13, 7), where it is reported the example of a legal advice (consiiium) denied by
a subsequent case. In that case, the client could ask the professional for restitutionem et
sntisfactionem.

97



Duties resulting from an obligation to inform or to advise

of the case law.26 However, the decision criticised is in line with some cases
of the German federal Court characterising a legal advice as a Werkvertrag,
leading to an obligation of result.27

4.2.2 Medical information and advice

177. With regard to medical information and advice, no specific solutions
as to the duty to have professional knowledge can be noticed. Indeed, the
professional knowledge that the physician must have or collect to perform this
obligation to inform and to advise is the same as the knowledge that he must
show in performing his main obligation to treat the patient.28 The physician
is generally under the obligation to treat the patient and to practice his art
in conformity with the knowledge achieved by the science.29 Posterior French
cases held that the physician must conform to the actual state of the science,
which implies that he has to keep himself informed of recent developments.3o
There is no doubt that this obligation for a professional to keep up with the
results and the developments of the research in his field of practice also exists
when he provides information and recommends a treatment.

178. However, no common European position can be found with regard to
the extent of the influence of minority views on the standard of care. In English
contract law, a doctor who acts in accordance with a respectable school of
thought in medical literature-be it only a minority view-does not breach his
duty of care.31 The practice followed has to belong to a school; it should not
be a mere whim.32 If there are two "responsible bodies of opinion" as to how
to proceed, it is not negligent to follow one.33 Therefore, the English position

Z6For such criticism, cf. Henssler, JZ 1994, 178, at 182; H. Honsell, Liability of Professional
Advisors under Swiss and German Law, FS Bár und Karrer, Basel 1997, pp. 87ff.

27BGH 20 October 1969, NJW 1965, 106, for an attorney writing a legal opinion.
28Explicitly stated, e.g., by the House of Lords in, Sidawny v. Bethlem Roynl Hospital

Covernors (1985] AC 871 (CA), [1985] 2 WLR 480, [1985] 1 All ER 643 (HL). According to
this case, the standard of disclosure is based on the Bolam test.

29The first case accepting this solution seems to be the French famous Mercier case; Civ.
26 Mai 1936, D.P. 1936, 1, 88, with concl. Matter and report Josserand: obligation to give
a treatment "conforme aux données acquises par la science".

3oSee, e.g., Civ. I, 28 June 1960, Bull. civ. I, no. 361; J.C.P. 1960.II.11787 with note R.
Savatier; RTD civ. 1961, 112 with obs. A. Tunc.

31 Bolnm v. Friern Hospital Management Committee [1957] 2 All ER 118, at 121.
3zBolitho v. City nnd Hackney Health Authority [1998] AC 232 (HL). "In applying the

test the Court had to be satisfied that the exponents of a body of professional opinion had
demonstrated that such a body of opinion had a logical basis... (and] that if in a rare case
it had been demonstrated that professional opinion was incapable of withstanding logical
analysis, the judge was entitled to hold that it could not provide the benchmark by which
the doctor's conduct was to be assessed." On this issue, see M. Khan and M. Robson, What
Is a Responsible Body of Medical Opinion?, (1995) 11 PN 4.

33Mnynard v. West Midlands Regionnl Henlth Authority [1985] 1 All ER 635. Lord
Scarman: "In the realm of diagnosis and treatment negligence is not established by preferring
one respectable body of opinion to another."
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is relatively friendly towards the doctor.

179. On the other hand, under German law, serious opinions in medical
literature, even though they convey only a minority view, are sufficient to
accept a duty to inform the client of possible problems. The German view
thus leads to higher level of liability. Indeed, when alternatives exist to the
advised treatment, the obligation to inform the patient includes mentioning
the risks that have been brought forward by a respectable school of thought
(ernsthafte Stimmen in der medizinischen Wissenschaft) but have not yet led to
an established scientific opinion.34 For example, the doctor, under an obligation
to inform and advise, needs to mention all the risks and alternatives, even the
ones he and most of his colleagues would not take too seriously, since it is not
he, but his client who ultimately makes the choice. In order to do so, the latter
needs to have that information available.

The duties to ascertain the needs of the client and to collect professional infor-
mation determine the content of the obligation to inform and to advise. The
precise determination of content of this obligation will be tackled now, starting
with the duty to inform about risks.

4.3 The duty to inform about risks

180. The obligation to disclose risks to the creditor of the obligation to
inform and to advise is accepted in all jurisdictions. The one who has to inform
or advise needs to make clear all the options that have been examined, but it
is, in the end, the client who has to make the choice. In order to do so, he will
need to be informed about the risks of the subsequent decisions he can take.3s
Therefore, the duty to mention the risks is seen as a logical consequence of
both duties; for the obligation to inform this is so because it is a prerequisite of
informed consent and because the client is entitled to an honest, complete and
clear description of the state of affairs;3ó for the obligation to advise this is so
because the client is entitled to know why the course of action recommended is
in fact recommended and is a priori the best solution for him.37 It is in fact not
disputed that risks should be mentioned. For example, the Dutch Hoge Raad

34BGH 21 November 1995, VI ZR 329~94, NJW 1996, 776. According to the case, it is
sufficient that serious opinions in medical science indicate definite dangers connected with
the treatment, which cannot be merely dismissed as insignificant outsider opinions, but must
be regarded as important warnings. Case rules with regard to the non-disclosure of the risk
of thrombosis.

asThis goes, of course, only when information is given in order to allow the recipient to
take a decision. When the information is provided for other reasons, this duty does not exist.
On the different purposes of the delivery of information, see supra, no. 25.

asI.P. Michiels van Kessenich-Hoogendam, Beroepsfouten, Studiepockets privaatrecht 11,
Tjeenk Willink, Zwolle, 3rd edn., 1995, no. 16.

37J.M. Barendrecht and E. van den Akker, Informatieplichten van dienstverleners, Deven-
ter, W.E.J. Tjeenk Willink, 1999, no. 354.
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ruled that a patient must be informed by his physician not only about the risks
of the treatment advised, but also of the consequences of non-performing such
treatment, especially in the case of refusal by the patient.38 As a general rule
in German law, he who advises or informs is obliged to disclose to the client
the risks involved.39 Failure to inform amounts to non-performance of either
primary or ancillary obligations and may lead to liability.

181. According to French law, it is part of the provider's obligation to
inform the client of the risks of the service he provides. For example, a notary
must inform his client of the uncertainty of the case law.ao The notary must also
inform a buyer of the risk of the pre-emptive right of the tax administration.41
A design office in construction must make the client aware of the risks involved
in the construction process.42 The financial intermediary who manages the
shares portfolio of a client must inform him of the risks of the kind of investment
desired.43 But the typical example of the obligation to disclose risks is the
obligation of the doctor to inform the patient of the risks of the treatment
advised.aa

182. Although the existence of the obligation for the adviser and the in-
formation provider to disclose risks is generally accepted, the nature and the
extent of the risks to be disclosed led to an important dispute in doctrine and
case law. In determining this, the solutions adopted by European legal systems
diverge substantially. They diverge both with regard to the method followed
in solving the issue and with regard to the final solution, i.e. the extent of risks
that have to be disclosed.

38HR 10 April 1998, NJ 1998, 572 note F.C.B. van Wijmen. For the qualification of the
abstention as an alternative to treatment, cf. J.M. Barendrecht and E. van den Akker, op.
cit., no. 223 and no. 356.

39BGH NJW 1984, 791; BGH 6 February 1992 NJW 1992, 1159, for the obligation of the
attorney to inform the client of all litigation risks: "Ein Rechtsanwalt, der an einer Vertrags-
gestaltung zur Vermeidung eines gesetzlichen Verbots mitwirkt, mul3 seinen Auftraggeber auf
rechtliche Zweifel und Gefahren, die sich aus der vorgeschlagenen Gestaltung ergeben, auch
dann hinweisen, wenn diesem das Verbot als solches bekannt ist."

aoCiv. I, 9 December 1997, Defr. 1998, p. 354, obs. J.-L. Aubert.
a1Civ. I, 8 January 1986, Bull. civ. I, no. 104.
azCiv. III, 4 May 1976, Bull. civ. III, no. 184; D. 1977, 34, note J. Mazeaud.
a3Com. 18 May 1993, Bull. civ. IV, no. 188: "Quelles que soient les relations con-

tractuelles entre un client et une banque, celle-ci a le devoir de I'informer des risques encourus
dans les obligations spéculatives sur le marché à terme, hors le cas ou il en a connaissance."

aaThis covers also the risks after the performance of the treatment; Civ. I, 9 May 1983,
D. 1983, 121, with note J. Penneau, on non-information about the risk of pregnancy after
the intervention of the binding of the ovarian tubes. The same solution can be found for a
vasectomy in English law; among the abundant case law, see Thake v. Maurice, [1986] Q.B.
644.
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4.3.1 The method of the determination of the risks that
have to be disclosed

183. The method followed by European jurisdictions diverges in two per-
spectives. The first is the way in which jurisdictions consider the particular
situation of the creditor of the obligation to inform and to advise in order
to determine the extent of the risks that have to be disclosed. The second
perspective regards the iinportance given to expert opinions.

4.3.1.1 The objective and subjective approaches

184. The risks that have to be disclosed to the creditor of the obligation,
with regard to the subsequent decision of the client, should in principle be all
the risks that could influence the client's decision.45 European legal systems
generally admit the existence of such a duty to disclose risks that may influence
the subsequent decision that the recipient of the information may make. How-
ever, they diverge when they have tc determine which risks could influence the
recipient's decision and thus have to be disclosed. In determining the risks that
could influence the recipient's choice, two different approaches are discerned.
The first approach is subjective and consists in determining which information
would have, in a particular situation, influenced the particular client's decision.
It is a case by case evaluation. In that case a great deal of attention is given
to the particular situation of the creditor in question. The second approach is
objective and leads to the obligation for the provider to disclose all the risks
that could influence the decision of a reasonable client. The particular situa-
tion of the client is not taken into account and the information that has to be
disclosed is determined a priori for each situation and is not influenced by the
client's particular state of mind. The technique followed by the latter approach
is to introduce a presumption: the information about some risks is presumed to
influence the decision made by its recipient. This presumption can in any case
be rebutted by the provider by proving that in this particular case the client,
even informed of the relevant risks, would not have made a decision different
from the one made. This defence of the provider is generally approached in
terms of causation, as it will be analysed later.4s

185. One issue has to be clarified. When the risks to be disclosed are ob-
jectively determined in advance, the subjective test might still exist in terms of
causation, leading in practice to the same solution as if the subjective test were
to be applied for the determination of the risks to be disclosed. If an objective
test for the determination of the extent of the duty to disclose risks more easily
leads to the establishment of breach of duty, a simultaneous subjective test for

4sThis is expressed explicitly by Article 8 of the Belgian law of 22 August 2002 on the
rights of the patient, according to which the physician has to disclose the "risques inhérents
à 1'intervention et pertinents pour le patient".

46On this issue, see infra, nos. 231ff.
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the determination of the causal link nullifies the benefits for the client. Indeed,
the influence of breach of duty on the final decision of the client still has to be
substantiated. Therefore, the objective test in the determination of the risks
to be disclosed is of practical relevance only if the causal link is objectively
established or at least partially presumed.

186. The main line of European case law goes in the direction of the objec-
tive test. The main reason seems to be the practical impossibility to implement
the subjective test. It is indeed most of the time difficult to know which in-
formation would have had an influence on the decision of a particular client.
On the other hand, it is easier to determine the information that is regarded
as relevant by a reasonable client. The objective test also has the advantage
of increasing legal certainty because the provider knows in advance which risks
have to be disclosed and which can be kept secret for the recipient. However,
in some jurisdictions this approach leads to a considerably increased amount
of information that has to be disclosed. This is the case for French law, where
it has recently been ruled that the physician has to mention all the risks of the
treatment recommended even if they are exceptiona1.47 The French Cour de
cassation followed the objective test; the content and the extent of the infor-
mation to be provided is standardised and does not change in consideration of
the person of the patient.48

187. Other legal systems, following the subjective approach, take into ac-
count the situation of the creditor of the obligation to inform and to advise to
determine the content thereof. This circumstance reveals itself in the case law
relating to the risks that the provider has to disclose. It is commonly admitted
that the obligation to disclose risks does not include exceptional risks, which
rarely materialise, are the consequence of events that cannot be foreseen and,
mainly, that a reasonable patient does not consider important to influence his
considerations concerning the treatment.49 It is, therefore, an objective cri-
terion that in several legal systems determines the content and the extent of
the duty to inform and to advise.so In some countries, the application of this

47Civ. I, 7 October 1998, Bull. civ. I, no. 291, analysed infra, no. 194.
48This position of French law is confirmed by the indifference of the competence of the

client for the limitation of the obligation to inform and to advise.
49D. Giesen, Arzthaftungsrecht. Die zivilrechtliche Haftung aus medizinischer Behandlung

in der Bundesrepublik Deutschland, in Osterreich und der Schweiz, 4th edn., Tubingen, 1995,
p. 180; G. Criscuoli, Ragionevolezza e"consenso informato" del paziente, Rass. dir. civ.
1985, 1, p. 480; U.G. Nannini, Il consenso al trattamento medico, Milano, 1989, p. 456; A.
Perulli, II lavoro autonomo - Contratto d'opera e professioni intellettuali, in Trattato di diritto
civile e commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè, 1996, p.
508. For the application of the criterion of the reasonable patient for the determination of
the causal link, see infrn, no. 236.

soThe House of Lords rejected the particular patient test in favour of the prudent patient
test in Sidnwny v. Bethlem Roya[ Hospitn! Governors ( 1985] 1 All ER 643. In doctrine, see
R. Hodgin (ed.), Professional Liability: Law and Insurance, LLP, 1996, p. 516 ( risks which
the ordinary client might reasonably regard as relevant). See also Thake v. Mnurice, [1986]
Q.B. 644, with regard to a failed vasectomy operation. However, in this case the duty to
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criterion should, in any case, not be automatic. It should be completed by
subjective elements such as, for example, the mental condition of the client
and also his education.sl Under German law, the content and the extent of
the obligation to inform depend on a number of circumstances, some of which
bear on the person of the client, others on the object of the advice. According
to the Bundesgerichtshof, the circumstances of the case at hand are decisive.52
In general, circumstances bearing on the person of the client that are almost
always considered to be relevant are the client's knowledge of and experience
with the object of the advice and his willingness to take risks. With regard to
the object of the advice, the relevant circumstances tend to differ according to
the object at hand.

188. The fact of taking into account the particular situation of the par-
ticular client has been shown especially in Swedish case law. In principle, the
information provider and adviser should, at least to a certain extent, inform
about risks. This would, however, mainly depend on the particular situation
of the client and especially on whether or not he is a consumer. Normally, the
scope of the duty to mention risks is limited by the competence and knowl-
edge of the buyer. In an important case, the Hr7gsta Domstolen states that the
duty to mention risks must always be judged depending on the situation and,
especially, on the knowledge of the client. In this case, a bank had acted as a
tax adviser. A businessman had conducted a certain transaction in order to
avoid capital gain's tax, at the bank's advice. However, the transaction was not
accepted by the tax authorities and was deemed to fall under the law on tax
avoidance (Skattefíyktslageu). At the time of the advice, the legal judgement
made by the bank was partly justified, but on the ground of later case law it
became untenable. The Hógsta Domstolen considered he who gives advice in
complicated legal matters must inform his client that there is no precedent in
this matter and that the state of the law is not clear. The need to supply such
information should, however, depend on who the client is, what qualifications
he has and whether he already knows about this problem. There can be cases
where it appears obvious that the state of the law is not clear and specially
mentioning this can be considered unnecessary.53 In this special case, however,
the bank was not held liable since, prior to the transaction, the businessman
had participated in a meeting where an employee of the bank had explained
how the general clause against tax avoidance worked. It was therefore con-
sidered that he could not have been unaware of the fact that the transaction
involved risks. Therefore, contrary to the solution discussed above, the content
of the information and advice to be provided cannot be determined a priori,

mention risks was relevant as regards the client's behaviour after the contract rather than as
regards any decision concerning the question whether to undergo the vasectomy itself.

51Cass. 6 December 1968, no. 3906, in Giust. civ. Mass. 1968, 2051; "... condizioni
psichiche ed al grado di cultura del malato ed a ogni altro fattore suggerito dalle circostanze."

s2BGH 6 July 1993, XI ZR 12~93, NJW 1993, 2433, MDR 1993, 861, BB 1993, 1903, ZIP
1993, 1148.

s3HD 26 October 1994, NJA 1994, p. 598.
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but depends on several circumstances that have to be ascertained on a case by
case basis.

4.3.1.2 The importance of expert opinions

189. The second difference between jurisdictions with regard to the infor-
mation that has to be disclosed and, in particular, to the risks the creditor
of the obligation should be aware of derives from the perspective taken with
regard to expert opinions. In some legal systems, reference is made to experts
of that specific field to determine which is the extent of information that has
to be provided by the professional to the non-professional. Such is the case for
English law on medical treatment. Courts study the opinion of inedical experts
to determine whether in a particular case information has to be disclosed. If a
respectable school of thought considers that there is no need to disclose a par-
ticular risk, then courts will follow this opinion and will not hold a physician
liable for not having informed the patient about the risk. This way of reasoning
has been followed in Sidaway, the facts of which will be explained here.54 A
patient had suffered a number of recurrent pains in several parts of his body,
and neurosurgery had to be carried out. Even if performed with the necessary
skill, this operation involved an inherent risk, estimated at 1 or 2 per cent, of
damage to the spinal column and the nerve roots. The risk materialised and the
spinal column was damaged. The physician had disclosed the risk of damaging
the nerve roots but not the spinal column. At that time, there was a responsi-
ble body of inedical opinion that would have informed the patient in this way.
In applying the Bolam test, the physician had acted in accordance with the
standard of care required, and this was the solution adopted by the House of
Lords. The House of Lords considered that the non-disclosure, because it was
in conformity with a practice accepted as proper by a responsible body of neu-
rosurgical opinion, afforded the physician a complete defence. This case shows
that English law follows scientific expert opinions to determine the amount of
information that a professional has to disclose to his client or patient.

190. The same approach, leading sometimes to different solutions in prac-
tice, can be found in German law, where the obligation to inform the patient
includes mentioning of the risks that have been argued by a respectable school
of thought (ernsthafte Stimmen in der medizinischen Wissenschaft) even if they
do not have yet led to an established scientific opinion.55 However, German

saSidawny v. Bethlem Roynl Hospital Governors [1985] 1 All ER 643; [1985] A.C. 871,
HL.

ssBGH 21 November 1995, VI ZR 329~94, NJW 1996, 776: "Die ~rztliche
Aufklárungspflicht setzt in Fállen zur Verfiigung stehender Behandlungsalternativen nicht
voraus, daII die wissenschaftliche Diskussion uber bestimmte Risiken einer Behandlung bere-
its abgeschlossen ist und zu allgemein akzeptierten Ergebnissen gefuhrt hat. Es genugt
vielmehr, daQ ernsthafte Stimmen in der medizinischen Wissenschaft auf bestimmte, mit
einer Behandlung verbundene Gefahren hinweisen."
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law diverges from the English solution in terms of causation, and thís has a
particular influence on the risks that a doctor has to disclose. Since causation
is evaluated in a very subjective way, the creditor has to prove that the infor-
mation on a risk could have influenced his mind.ss Therefore, the risks that
have to be disclosed are the ones objectively determined by a school of thought
only if they may influence the decision of the particular creditor of the obli-
gation in question. Spanish law makes the same reference to scientific opinion
but only with regard to the frequency of a risk materialising. According to the
Tribunale Supremo, the obligation to inform the patient, especially regarding
curative medicine, only comprises the information about risks that are frequent
in the concrete case, in accordance with experience and the current status of
science, and it does not comprise those atypical risks which are unforeseeable
or do not frequently materialise in the concrete situation.s'

191. Other jurisdictions follow the exactly opposite line of reasoning, grant-
ing the courts the power to dictate to scientific practice the extent of the in-
formation to be disclosed. Here again the disclosure of inedical treatment risks
is a good example. Under French law, no reference is made to scientific opin-
ions as regards the risks a physician has to disclose: the extent of the risks
is determined in advance by courts and the doctor has to warn the patient
of all serious risks in the treatment offered unless he has some sound clinical
reasons not to do so.58 The only reference to the science concerns its actual
knowledge. There is no obligation for the physician to disclose risks that are
not scientifically known. But as soon as this is the case, the risks that have to
be disclosed are determined regardless of what a responsible body of opinion
considers superfluous or necessary to be disclosed. This approach has several
disadvantages; the main one would be that it is debatable that a court can
meddle in matters in which it does not have particular knowledge. Other mi-
nor but dangerous consequences can be noted when the supreme court changes
the line of the case law with regard to the extent of the risks a doctor has
to disclose. This happened in 1998, when the French Supreme Court obliged
physicians to disclose exceptional risks. The French Cour de cassation, in a re-
cent case, held a physician liable for not having disclosed exceptional risks59 to
a patient while, at the moment the treatment was performed, case law did not
require such a disclosure from physicians.so Indeed, before 1998 French fixed
case law stated that a doctor was not obliged to disclose risks that show up only

ssThis proof is alleviated by means of the application of the concept of Entscheidungskon-
Jiikt; see infra, nos. 247ff.

s~STS, 28 December 1998, RJ 1998, 10164.
58Civ. I, 7 October 1998, analysed infrn, no. 194. This case seems to have been confirmed

by the law of 4 March 2002, Article L. 1111-2 Code de la snnté puóligue.
590n the concept of exceptional risks, see infrn, next subsection.
soCiv. I, 9 October 2001, J.C.P. 2002.II.10045 with note O. Cachard; D. 2001, p. 3470,

with report P. Sargos and note D. Thouvenin; D. 2001, somm. p. 3081, obs. J. Penneau;
RTD civ. 2002, p. 176, obs. R. Libchaber.
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exceptionally.sl This is, of course, a normal consequence of the "retroactivity"
of a reversal of the line of the case law. This inconvenience does not appear
when the information a professional has to disclose is determined according
to scientific opinion and not according to court opinion. Indeed, the reversal
of the scientific opinion has no retroactive effect and a professional acting in
conformity with that scientific opinion does not run the risk to be held liable
if the scientific opinion changes in the future.sz

192. The methods followed by European legal systems lead to a difference
in the solutions of the positive law with regard to the determination of the risks
that have to be disclosed. Three models can be distinguished:

1. The English model: The risks are objectively determined according to
scientific opinion in spite of the influence that their disclosure may have
on the particular creditor decision.

2. The German model: The risks are objectively determined according to
scientific opinion, but they are subjectively modulated after an analysis of
the influence that their disclosure could have on the particular creditor's
decision.

3. The )~ench model: The risks are objectively determined by the law
without taking into account the opinion expressed in scientific doctrine.
The debtor of the obligation cannot merely rely on the line of action
prescribed by experts of the area at hand.

In spite of this difference in dealing with the issue, it is still necessary to try
to find the guidelines for an a priori determination of the risks that have to be
disclosed. These guidelines are drawn from an analysis of case law.

4.3.2 The extent of the risks to be disclosed

193. Some general guidelines can be drawn after the analysis of the abun-
dant case law regarding rnedical treatment. These guidelines are important
because they facilitate the determination a priori of the risks that have to be
disclosed. Very rarely statutes give sufficient guidelines to determine which
risks have to be disclosed.ó3 The first distinction is generally made between

s1Civ. I, 3 January 1991, Bull. civ. I, no. 5; Civ. I, 20 March 1984, Bull. civ. I, no.
107: "Les médecins n'étant pas tenus de signaler à leurs malades des risques qui, comme en
1'espèce, ne se réalisant qu'exceptionnellement."

szSee expressly Roe v. Mínister of Health [1954] 2 Q.B. 66, where it was asserted that the
fact that medical practice had subsequently changed after the accident but before the trial is
irrelevant. A similar solution can be found in Belgian law Civ. Bruxelles, 6 February 1991,
J.T. 1991, p. 661 for the existence of a controversy concerning the interpretation of the law
at the moment of the performance of the service by a lawyer, a controversy which was solved
at the moment of the trial regarding the liability of the lawyer.

saThe most precise seems to be the Galician regional law, which in its Article 8.5 states:
"The information shall include: identification and description of the procedure; the objective
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functional treatment and aesthetic treatment. In the latter case the extent of
the information will be more important and the physician will have to inform
the patient about all the risks, even the exceptional ones, that the operation
involves.ó4 This solution finds its ground in the fact that the importance of the
risk itself is not the only criterion of the existence of a duty to inform or to ad-
vise. Even more important is the disproportion between the dangers involved
and the purpose or the necessity of the course of action. An Austrian case may
explain this element. A patient complained about neck pains while undergoing
a routine check. Her general practitioner prescribed pills first. As the med-
ication did not ease the pain, the physician proposed chiropractic treatment.
As a consequence thereof, the patient fell into a brief coma because the artery
of her cervical backbone was injured. She suffers from minor handicaps ever
since. The plausibility of such a risk is 0.05 Ploo. The patient sued for damages
on the grounds of a breach of the duty to inform. The Supreme Court held the
physician liable on this ground. The fact that tlie plausibility of the risk is low
does not exculpate the doctor from informing about it. The duty to inform
comprises all the risks inherent in an operation, be they plausible or not. Be-
sides, the Supreme Court uses the following formula in deciding to what extent
a patient has to be informed: the less urgent a treatment is, the stricter is the
duty to inform.ss

194. The second element to take into account is the frequency of the risk: is
the risk exceptional and non-exceptional? The solution given in French courts
is quite particular in this respect, because a physician also has to disclose
exceptional risks when its realisation could have serious consequences for the
patient.ss The law enacted in France establishing the rights of the patients and
the quality of the health service seems to have confirmed this line of the case

of the procedure; the anticipated benefits; reasonable alternatives to the procedure; fore-
seeable consequences; consequences if it is not undertaken; frequent risks; infrequent risks,
where these are particularly serious and are associated with the procedure, in accordance
with the current state of inedicine; individual risks depending on the clinical circumstances
of the patient" (English translation, E. Sánchez Jordán, ERPL, 2002~5, p. 681).

64Cass. 8 August 1985, no. 4394, quoted above. Adde Cass. 6 October 1997, n. 9705, in
Giur. It., October 1998, p. 1816, with note F.G. Pizzetti.

s50GH 23 February 1999, 4 Ob 335~98p, JBl 1999, 531: "Die árztliche Aufklárungspflicht
ist umso umfassender, je weniger vordringlich oder gaz geboten der Eingriff aus der Sicht eines
vernunftigen Patienten ist. In einem solchen Fall ist Aufklárung uber mdgliche Risken selbst
dann geboten, wenn die nachteiligen Folgen wohl erheblich, jedoch wenig wahrscheinlich sind.
[...) Die Aufklárung ist bei Vorliegen typischer, mit der Heilbehandlung verbundener Risken
verschiirft. Auf sie ist auch bei Seltenheit ihres Eintritts hinzuweisen."

ssCiv. I, 7 October 1998, Bull. civ. I, no. 291; J.C.P. 1998.II.10179 with concl. Sainte-
Rose and note P. Sargos (lst case); Contrats conc. consom. 1998, no. 160, obs. Leveneur;
D. 1999, 145; RTD civ. 1999, 111 obs. Jourdain; D. 1999, 145 note Porchy; Petites AfHches
5 May 1999, note Noivílle: "Hormis les cas d'urgence, d'impossibilité ou de refus du patient
d'étre informé, un médecin est tenu de lui donner une information loyale, claire et appropriée
sur les risques graves afférents aux investigations et soins proposés et il n'est pas dispensé de
cette obligation par le seul fait que ces risques ne se réalisent qu'exceptionnellement." For
confirmation of this case, Civ. I, 15 July 1999, Bull. civ. I, no. 250; Civ. I, 9 October 2001,
Resp. civ. ass. 2001 nos. 374-375; CE 5 January 2000, cit. infm.
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law, in spite of the criticism of professionals.s~ According to commentators, the
new Article L. 1111-2 of the Code de la santé publique provides that a physician
must inform his patient about frequent or serious risks if they are foreseeable.
Exceptional risks are foreseeable if they are known on the basis of scientific
research. However, the wording of the Article is not without ambiguity, in
providing that a doctor has to inform the patient about "risks that are frequent
or serious normally foreseeable".68 A different wording is used here and all
depends on the interpretation of the adjective "normally foreseeable". If the
expression used was "serious foreseeable risks", it would have been clear that
the solution found by case law was confirmed. However, it is not clear now what
is a serious risk that is normally foreseeable. Is an exceptional risk normally
foreseeable? And in contrast, because a risk is exceptional is it not normally
unforeseeable? The answer is not self-evident, and the legislator has not been
sufficiently clear. Only future interpretations of this Article by courts will give
us the answer. In my opinion, the legislator involuntarily reversed the last line
of the case law, because the wording employed is the one of the initial line of
the case law.69

195. The solution is different in other jurisdictions, where an obligation to
inform on exceptional risks is rejected as a principle. According to German
law, information on possible detrimental consequences is not necessary if these
consequences only occur in very rare cases and it is unlikely that a reasonable
patient would seriously take them into account in deciding whether or not to
consent to the treatment.70 However, exceptions to this rule exist, a major one
being the obligation to inform on rare risks that, if materialised, would heavily
burden the patient.71Therefore, the decisive factor for determining whether
there is a medical duty to inform is not a particular frequency of the risk, but
whether the risk concerned is specifically attached to the operation and on
the realisation of the risk it would be especially burdensome to the patient's
lifestyle. This line of the case law has been recently confirmed by a case ruling
that the risk involved by a vaccination against poliomyelitis has to be disclosed
even if their realisation is exceptiona1.72. In the case in question a person

67Law of 4 March 2002. For such an interpretation of this provision, see P. Mistretta,
J.C.P. 2002.I.141; Y. Lambert-Faivre, D. 2002, p. 1291.

68Article L. 1111-2: "Toute personne a le droit d'être informée sur son état de santé. Cette
information porte sur les différentes investigations, traitements ou actions de prévention qui
sont proposés, leur utilité, leur urgence éventuelle, leurs conséquences, les risques fréquents ou
graves normalement prévisibles qu'ils comportent ainsi que sur les autres solutions possibles
et sur les conséquences prévisibles en cas de refus. Lorsque, postérieurement à 1'exécution
des investigations, traitements ou actions de prévention, des risques nouveaux sont identifiés,
la personne concernée doit en étre informée, sauf en cas d'impossibilité de la retrouver."

69For detailed argumentation on this issue, A. Pinna, Le nouveau droit fran5ais de
1'obligation d'information sur les risques médicaux, Lex Medicinae - Revista Portuguesa
de Direito da Saude, forthcoming 2003.

~oLine of the case law started by BGH 9 December 1958, VI ZR 203~57, BGHZ 29, 46.
71BGH 7 July 1992, VI ZR 211~91, VersR 1993, 228.
~ZBGH 15 February 2000, NJW 2000, 1784
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vaccinated against poliomyelitis, contracted spinal poliomyelitis. Held that
this risk had to be disclosed by the physician even if the realisation of such risk
has been evaluated between one case in 750,000 vaccinations and one case in
five million vaccinations. Finally, in other legal systems the issue is disputed
both in doctrine and in case law.73

196. The third element to analyse regards the importance of the conse-
quences should the risk materialise. The consequences are analysed in both
absolute terms and relative terms. In absolute terms, because the importance
of the consequences in themselves may require the disclosure, and in relative
terms, because the disproportion between the actual situation of the patient
and his situation after the risk materialised is relevant and, the greater the
disproportion, the greater the chances are that this information will influence
the patient's decision. The French Co~r de cassation distinguishes between
serious risks and other risks. A serious risk is a risk that may bring about,
should it materialise, death, disability or even aesthetic consequences in con-
sideration of their psychological and social repercussions on the patient.74 The
Bundesgerichtshof is of the opinion that a risk is serious, and therefore has
to be disclosed even if its frequency is exceptional, when its materialisation is
especially burdensome for the patient's lifestyle.75 Moreover, it has been ruled
that the physician is not relieved from his obligation to inform because the
particular medical treatment is necessary.~s Codes of inedical ethics, however,
often allow the doctor to conceal an unfavourable diagnosis or prognosis if this
is in the interest of the recovery of the patient.77

197. When the risks are too great compared to the necessity of the oper-
ation, the physician has the obligation to refuse to perform it. This special
obligation, which is different from the obligation to inform and to advise, has
been discovered by the Cour de cassation in the application of the Code of
medical ethics.~g In other cases, where the physical health of the other party is
not involved, the adviser is not obliged to refuse to perform the contract, but
has to inform the client and, more precisely, if in his mind the option chosen is

73Such is the case for Spanish law; E. Sánchez Jordán, ERPL, 2002~5, pp. 675ff., espe-
cially, p. 681 and the references quoted.

74This definition has been given by magistrate Sargos: "[Les risques] de nature à avoir
des conséquences mortelles, invalidantes, ou mëme esthétiques graves compte tenu de leurs
répercussions psychologiques et sociales"; report under Civ. I, 14 October 1997, J.C.P.
1997.II.22942.

~SBGH 21 November 1995, NJW 1996, 776.
~sCiv. I, 18 July 2000, Bull. civ. I, no. 227; Petites Affiches 3 November 2000, note

Barbiéri.
~~See, e.g., Article 35 of the French Code of inedical ethics (Decree no. 95-1000 of 6

November 1995). For a case applying this Article (Article 42 of the former Code of inedical
ethics), see Civ. I, 23 May 2000, Bull. civ. I, no. 159; J.C.P. 2000.II.10342 report P.
Sargos. The same provision can be found in other Codes of Medical Ethic; for Italy, Article
39 paragraph 3 of the Code of 1989.

78Civ. I, 27 May 1998, Bull. civ. I, no. 187; Resp. civ. ass. 1998, no. 276; D. 1998, 530
note Laroche-Gisserot.
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not the right one, advise the client not to do it.79 If the client still wants to go
on with it, the adviser is not obliged to refuse to give his assistance.

4.4 The duty to provide clear and understandable
information

198. If the information is to enable the client to make a reasoned choice,
it will have to be understandable and, if it is in writing, legible. The provider
must take reasonable measures to ensure the client understands the informa-
tion or the advice, which Kleineman refers to as the "pedagogical duty of the
adviser".go This can be illustrated by a Swedish case, where a provider of in-
formation had contracted to test whether a certain kind of cloth, which was
to be used for garden furniture, was sunlight-proof. The provider was found
liable for damages not because.the commission was not performed properly,
but because he had provided the client with insufficient information about the
measuring scale. The scale used was a logarithmic one, where each step meant
that the cloth only was half as sunlight-proof as the previous one.gl

The more the provider gives the client the impression that the information is
expressly tailored to the client's individual needs, the heavier this duty that lies
upon him, weighs. If, on the contrary, only a very limited service is given, espe-
cially if the information is given in a standardised form without actual contact
between the parties, the provider's duty to make sure his client understands
the information is more limited. However, in either case, the provider has to
disclose the information on which he has based his service. Such disclosure is
necessary for the client to be able to evaluate it. In doing this, the provider
must, if needed, mention reservations and uncertainty in order not to mislead
the creditor of the obligation.82 The same solution is accepted in German law
concerning lawyers. A lawyer has to indicate to what degree the facts cause
him to doubt or hesitate and to discuss his doubts and hesitations with his
client.83 Moreover, if a provider has not been able to gather the information

79Civ. I, 23 May 2000, Bull. civ. I, no. 152, Cont. Conc. Consomm. 2000, no.
139: "Le devoir de conseil d'un conseiller juridique comporte 1'obligation de s'informer de
1'ensemble des conditions de 1'opération d'augmentation de capital pour laquelle son concours
est demandé et, le cas échéant, de la déconseiller."

soSee J. Kleineman, Rádgivares informationsansvar- en probleminventering, SvJT 1998,
pp. 185ff., at p. 188.

81NJA 1994 p. 532.
82Com. 9 June 1980, Bull. civ. IV, no. 242; RTD com. 1981, 124, obs. Cabrillac and

Rives-Lange. For a case in which the provider gave an appearance of creditworthiness to the
client, see Com. 22 April 1977, Bull. civ. IV, no. 107. In this case, the bank was found not
liable because it did mention doubts about the certainty of the information and the difficulty
to verify it. See also CA Orléans, 24 March 1988, J.C.P. 1988.IV.260.

83BGH 17 September 1998, IX ZR 291~97, MDR 1998, 1441, VersR 1999, 442. More
generally, if the debtor of the obligation has doubts about the trustiness or credibility of the
information, he has to inform the client of this uncertainty, BGH 22 March 1979, WM 1979,
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needed in time, he is compelled to inform his client thereof and to make clear he
cannot advise properly for lack of information.84 Finally, if the debtor notices,
after the provision of the information, that this was incorrect, he is under the
duty to promptly inform the client of his mistake.ss

199. In Dutch law, a professional intermediary is obliged to inform his
client of the of the fact that the opponent's view is disputable. If he fails to
do so, he may be liable for bad performance. This was recently decided by
the Hoge Raad. In the proceedings, the adviser assisted the client, the opera-
tor of a greenhouse, in his negotiations with the Municipality of Amsterdam.
Amsterdam was planning to expropriate the client, but first had to try to ne-
gotiate an amicable sales contract. The municipality held that in the case of
expropriation the client would not receive indemnifity for illegal but tolerated
businesses. This position was arguable, as the intermediary should have known
but might not have been known to the client. The Hoge Raad ruled that, if
it should have been clear to the adviser that the client was not aware of the
debatability of the municipality's point of view, it would have been up to the
adviser to point out the fact that the view was debatable to the client.gs

4.5 Special duties of the adviser

200. The adviser's main duty is to make a skilful analysis of the information
gathered and, on the basis of that analysis, recommend a certain course of
action to his client. Where he fails to make such a skilful analysis, he will
have breached the standard of care. In his analysis, the adviser must take
into account all the alternatives at hand and the risks thereof. Because of the
particular situation of the advice relationship, he who is under an obligation to
advise is bound to perform specific duties that are not found with regard to the
obligation to inform. These particular duties consist in mentioning alternatives
together with the course of action suggested and in avoiding conflict of interest
situations.

4.5.1 The duty to mention alternatives

201. Alternatives are the different choices the client can make. Alternatives
must in principle be disclosed and explained by the professional. However,

530, NJW 1979, 1449 (obligation to inform of the agent).
84Cf. BGH 6 July 1993, XI ZR 12~93, NJW 1993, 2433, MDR 1993, 861, BB 1993, 1903,

ZIP 1993, 1148.
asBGH 22 May 1962, WM 1962, 932.
86HR 22 January 1999, NJ 1999, 244 (Dinkgreve~Stichting Grondzakendienst van de Land-

en Tliinbouwbond): "Indien voor Grondzaken duidelijk had moeten zijn dat Dinkgreve c.s.
van de aanvechtbaarheid van voormeld uitgangspunt niet op de hoogte waren, zou het op
de weg van Grondzaken gelegen hebben om Dinkgreve c.s. te wijzen op het aanvechtbare
karakter daarvan."
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there are several kinds of alternatives and not all have to be disclosed. The law
makes a distinction between the alternatives that the professional can provide
himself and the ones that can be provided by other professionals. In this latter
category, the number of alternatives to be disclosed may vary according to the
situation. Indeed, some professionals only have to advise their client on an
alternative they can provide themselves, while other professionals must also
mention alternatives that can only be provided by others, even if they are
competitors. The final solution depends on the issue to determine whether the
adviser has to be independent or not. This is a conflict of interest issue, which
will be analysed later. With regard to alternatives in general, it is included
in the definition of advice itself that the adviser has to mention them. The
object of the obligation of the provider is to inform the recipient about the
expediency of one specific action. Then the adviser must guide his client to
take a decision and explain why. This involves mentioning alternatives. These
alternatives may include not doing anything at all.

202. The question may arise whether the adviser is bound to mention al-
ternatives that he cannot provide himself or that other people would better
provide. An argument in favour of such a duty would be the faith placed in the
adviser by the client, who might not know the adviser is not the best-qualified
person to execute a specific advice. On the other hand, a provider of a good
or service usually does not have the obligation to point out a competitor who
can deliver better goods or services.87 Imposing a duty to include this in his
advice conflicts with this idea. This solution is given in several jurisdictions.
Under Fl~ench law, it has been ruled that a salesman is not obliged to make
advertisement in favour of his competitors even if he is under an obligation to
inform and to advise the buyer prior to the conclusion of the contract.gs

203. The duty of advisers to mention alternatives that they cannot provide
themselves does not concern all categories of advisers. Indeed, some advisers
are independent or must be independent, and some are not. This difference
has been explicitly made in several cases, especially in England. In the above-
mentioned Gorizam case, the Court of Appeal made such a difference concerning
insurance brokers: in insurance services there are tied-agents and independent
advisers. In the case in question, the agent was a company representative who
was required not to recommend other companies' products. The Court ruled
that the agent only was under the duty to advise his client against buying the
products of the company he represents; his duty did not extend to recommend-
ing other companies' products.89 The position of an independent adviser would

87This is the case, e.g., when a private person requests a loan from a bank for the acqui-
sition of a property. The bank will only advise the potential c(ient on the various loans that
can be offered to him. The banker is not obliged to advise in favour of loan contracts offered
by other banking institutions.

88Com., 12 November 1992, D. 1993, somm., p. 237, obs. Tournafond; RTD civ. 1993, p.
116, obs. Mestre.

89 Gorhnm v. British Telecommunications plc [2000] All ER (D) 1079.
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certainly have been different, as is shown by the motivation of the case.

204. Therefore, the rule would be that, on the one hand, an independent
adviser has a duty to mention all alternatives to the client, even the ones
he cannot provide himself. For example, it is undisputed that doctors shall
always be independent, and therefore mention alternatives to their patients.90
This obligation to mention alternatives for doctors goes very far, and in some
situations doctors are even under the obligation to recommend a client to turn
to a more specialised colleague. This obligation is accepted at least by a part
of the doctrine and some cases.91 However, according to German law, there
is no duty for a doctor to mention alternatives concerning better personnel or
better means as long as his own treatment can be carried out according to the
necessary medícal standard.92 The obligation to refer to other professionals sets
out a conflict of interests issue: the interests of the client, who expects to be
provided with the best alternative, versus the interests of the professional, who
does not want to yield clients to competitors in the market. When the interests
of the client deserve higher protection (health, freedom), the professional is
under the obligation to recommend a~nother professional.93

205. On the other hand, non-independent advisers are not under the obli-
gation to mention such alternatives and the scope of their advice is limited. If
the adviser cannot point out one of the alternatives he is able to provide, he is
obliged to advise against all the alternatives he can provide, but his duties do
not go beyond that. He is, indeed, not obliged to mention that someone else
can provide the client a better service. Therefore, the content of the obligation
of an independent adviser and a non-independent one is very different. The in-
terest in distinguishing one adviser from the other is important. What counts
here is the knowledge of the client of that situation. For this reason, some
non-independent advisers are obliged to disclose their lack of independence. In

90Expressly stated in Article L. 1111-2 Code de la santé puólique, introduced by way of the
French law of 4 March 2002, according to which the physician is to mention to the patient
the alternatives to the treatment advised. Adde, Article 10.5 of the Spanish Health Act
(Ley 14~1986, 25 April 1986 General de Sanidad): "Todos tienen los siguientes derechos con

respecto a las distintas administraciones publicas sanitarias: [...~ A que se le de en términos
comprensibles, a él y a sus familiares o allegados, información completa y continuada, verbal
y escrita, sobre su proceso, incluyendo diagnóstico, pronóstico y alternativas de tratamiento."

91Cf. I.P. Michiels van Kessenich-Hoogendam, Beroepsfouten, Studiepockets privaatrecht

11, Tjeenk Willink, Zwolle, 3rd edn., 1995, no. 23; J.M. Barendrecht and E. van den Akker,
Informatieplichten van dienstverleners, Deventer, W.E.J. Tjeenk Willink, 1999, no. 392.
Explicitly in Spanish case law, STS 7 May 1997, RAC 808~1997.

92BGH 22 September 1987, N ZR 238~86: "Solange dem Patienten im Krankenhaus eine
Behandlung geboten wird, die dem jeweils zu fordernden medizinischen Standard genugt,
ist er nicht dariiber aufzukliiren, daíi dieselbe Behandlung andernorts mit besseren person-
ellen und apparativen Mitteln und deshalb mit einem etwas geringeren Komplikationsrisiko
mbglich ist. - Anderes gilt, sobald neue Verfahren sich weitgehend durchgesetzt haben und
dem Patienten entscheidende Vorteile bieten."

93SAP Segovia 13 April 2000, AC 2000~1005, where the Court of Appeal expressly argued
that the illness of the lawyer is not a defence since the professional should have referred his
clients to another lawyer.
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disclosing this situation, they inform the client of the existence of a conflict of
interest.

206. In common law countries, the issue is solved by determining whether
the advice contract involves fiduciary duties. In some cases, the answer was
negative because the client should have known that the adviser was not in-
dependent, thus avoiding a duty to disclose conflicts of interest.94 The same
solution can be found in an English case concerning a loan advice given by a
bank. In this case, no obligation to disclose a conflict of interest existed because
the non-independence of the bank agent was evident. The Court considered
that a banker, being a person having a pre-existing and conflicting interest in
any loan transaction with a customer, cannot ordinarily be trusted and con-
fided in so as to come under an obligation to take care of the customer and give
him disinterested advice.95 The same solution is generally accepted in Swedish
law, especially where banks are acting as financial advisers. Since it is common
practice only to promote alternatives which the bank in question provides, the
primary task of the financial adviser seems to be selling the alternatives pro-
vided by the bank.96 However, according to the proposal for a new Act on
Financial Advice for Consumers in Sweden, the adviser will be obliged to take
due care of the interests of the client, which includes informing the consumer
on whether he can only recommend the products of one provider or if he can
give a broader picture of the products supplied at the market as a whole, and
sometimes even pointing out to the consumer that he may need more advice
from another source.97

207. In other situations, the adviser could be seen by a client as indepen-
dent while actually he is not. If such is the case, the obligation to disclose this
fact exists and the failure to do so leads to a breach of duty. For insurance
brokerage, the recent EU Directive of 9 September 2002 includes the obligation
to disclose conflicts of interest.98 Indeed, an insurance broker having privileged
relations with only a few insurance companies will be very much inclined to
advise in favour of products offered by these insurance companies and not by
others, even if their products are more suitable to the needs of the client. As
a general rule, the client must be made aware of this fact.

94See, e.g., the case of the Supreme Court of Canada, Hodginson v. Simms, [1994] 3
S.C.R. 377.

ssColdsworthy v. Brickell, [1987] 1 Ch 378, at 405. In doctrine, J.M. Barendrecht and
E. van den Akker, Informatieplichten van dienstverleners, Deventer, W.E.J. Tjeenk Willink,
1999, nos. 380-386, who argue that a general duty to disclose such interests should only come
into existence if the existence of that financial interest or the way it would be calculated would
not be clear to the client.

9fiA.-M. Pàlsson and P. Samuelsson, Banks ansvar fór ekonomisk ràdgivning, SvJT 1999
pp. 529ff. at 554.

97SOU 2002:41, p. 122.
98Article 12 of Directive 2002~92~EC of 9 5eptember 2002 on insurance mediation, OJ L9

15 January 2003, p. 3.
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In any case, all advisers are under the obligation to disclose conflicts of interest
that are not obvious to the other party, as will be examined below.

4.5.2 Duties relating to conflict of interest situations

208. Advisers are under an obligation of loyalty towards the client. The
imbalance of competence between the parties has as a consequence that the
position of the client is very weak and that, most of the time, he cannot verify
the pertinence of the information or the advice. A client in such a situation
is very much inclined to trust the professional and is in a position of complete
dependence on him. It is, therefore, necessary to prevent the provider from
performing the contract not in conformity with the interest of the client. Per-
sonal interest of the adviser must not determine the information and advice
provided. Unfortunately, the opposite is quite frequent in everyday practice.
The provider is under an obligation to disclose such a situation to the client.
The purpose of this is to give the client the possibility to appreciate the ser-
vice received in the light of a full knowledge of the situation. Advice given
by an independent adviser will involve less insecurity and risk for the client
than advice given by a provider in a situation of conflict of interest. In other
words, imposing an obligation to disclose conflict of interest allows the client
to make an informed decision whether to run the risk of following advice given
in a conflict of interest situation.

209. Within the scope of his work, every adviser is under an obligation
to disclose conflict of interest situations. Even advisers who are not under
an obligation to mention alternatives that they cannot provide themselves can
find themselves in situations of conflict of interest that have to be disclosed.
Between the alternatives they can provide, their interest in advising in favour
of one alternative may conflict with their duty to advise on another alternative
that may be more advantageous for the client, though not for themselves. An
English case shows this particular situation.99 A bank advised one of its clients
to invest in the shares of a company on the grounds that the company was
financially sound and that it would make a good investment, without disclosing
that the company in question had a debt to the bank. The bank had a personal
interest in advising such an investment, which was financially beneficial for it.
There was a conflict of interest in this case, and the bank should have disclosed
this situation.

210. Of course, conflict of interest situations are more frequent and even
more dangerous when the adviser is presented as completely independent. Such
is the case, for example, in legal and medical advice. A medical advice case
held by the Supreme Court of California shows how conflict of interest may

99 Woods v. Martins Bank Gtd., [1958] 3 All ER 166; [1959] 1 Q.B. 55.
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arise.loo A physician had a patient with hairy cell leukaemia. He advised him
to have his spleen removed arguing that this would slow down the progress of
the disease. This advice was given with the intention, not mentioned to the
patient, to carry out scientific research on the organ removed. The research was
successful and led the university that employed the doctor to deposit a patent,
whose commercialisation yielded important benefits. The Court held the doc-
tor and the university liable because a patient has the right to be informed,
when he gives his consent to a medical treatment, of the existence of a personal
interest that could influence the doctor's medical judgement. More generally,
it is accepted that a physician has to disclose the existence of all personal in-
terests that could clash with the interest of the patient.lol However, today it
seems that the financial interest of the doctor or the hospital has an important
role in the determination of the most adequate treatment.102 Especially in the
United States, physicians participate in the development of drugs and prosthe-
ses, and their remuneration depends on the success of their commercialisation.
Many hospitals and universities, wanting to avoid such situations established
internal "Conflict of interest Committees" with the assignment of preventing
and deciding on situations of conflict of interest situations.lo3

211. If the adviser does not disclose the situation he needs to disclose, he
is in breach of duty. In such cases, the provider must compensate the damage
suffered by the client, even if it has not been proven that the latter did not
act in conformity with the standard of care. The interest of the existence of
an obligation to disclose conflicts of interest becomes manifest when the main
obligation of the adviser is a mere obligation of ineans.lo4 In this case, it is not
necessary for the client to prove that the provider gave a faulty advice, but it is
sufficient to prove that, at the moment of the performance of the contract, the
provider was in a situation of conflict of interest and that the damage suffered
has a causal link with the service provided. This was, for example, the ruling
in Woods v. Martins Bank Ltd., where the fact that the bank provided a bad
advice was not investigated.los

212. In many European legal systems, provisions exist in order to pre-
vent and prohibit situations of conflict of interest in advice relationships. In

iooMoore v. Regents of the University of Cnlifornin, 51 Cal. 3d 120. 793 P.2d 479 (1990),
for a commentary, see Anne T. Corrigan, A Paper Tiger: Lawsuit against Doctors for Non-
Disclosure of Economic Interests in Patient's Cells, Tissues and Organs, 42 Case W. Res.
L.R. 565 (1992).

lo1For a more detailed description, see W.B. Fisch, Professional Services, in: R. David et
alii (eds.), International Encyclopedia of Comparative Law, Vol. VIII, Specific Contracts
(W. Lorenz, ed.), ch. 9, nos. 207ff.

io2K. Eichenwald and G. Kolata, When Physicians Double as Businessmen, New York
Times, 30 November 1999, p. A1.

lo3See W.W. Parmley, Full Disclosure. The Antidote to Conflict of Interest, Journal of the
American College of Cardiology, vol. 35, 6[2000] 1693.

lo4This is generally the case; see supra.
ios Woods v. Martins Bank Ltd., [1958] 3 All ER 166; [1959] 1 Q.B. 55.
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lawyer-client relations, this is stated with clearness in every country and in all
disciplinary provisions.los

213. French law does not explicitly apply the conflict of interest prohibition
to the adviser. Not one work on the subject deals with this issue.lo7 The
provisions concerning lawyer-client relations state that the conflict of interest is
forbidden unless there is full disclosure.108 However, no clear definition is given
of what a conflict of interest is. Case law is vary rare, because such litigations
are ruled by the bátonnier of the local bar institution. The Cov,r de cassation
stated that there is a conflict of interest when the lawyer is not independent.los
The same can be said for the financial adviser, where Article L. 533-4 6' of the
Code monétaire et financier states that these providers of service must avoid
conflicts of interest, be loyal to their client and act in their best interests.llo
If the latter solution can be found in many other jurisdictions, French law is
particular in the sense that it does not have a general principle of prohibition
of conflict of interest, not even in advice services. In other jurisdictions, it is
clear that such a principle exists whenever the contractual relation is based on
confidence.lll The prohibition of c~nflict of interest in fiduciary relationships
has been proposed by scholars only.112

iosCf. W.B. Fisch, Professional Services, in: R. David et alii (eds.), International Encyclo-
pedia of Comparative Law, op. cit., pnssim. For Spain, see, e.g., Lawyers Code of Conduct,
where Article 4(2) provides that the lawyer is under the obligation not to defraud the in-
terests of his client and not to defend interests conflicting with those of his client. Article
13(4) provides that the lawyer must not defend interests which are opposed to other interests
he protects or to his own interests. If the interests of two clients are in conflict, the lawyer
must renounce representing them, unless both clients authorize the lawyer to represent one
of them. However, the lawyer could intervene in interests of both clients as a mediator or in
the elaboration of contractual documents, insofar as he maintains strict objectivity.

lo~See, e.g., N. Reboul, Les contrats de conseil, Marseille, PUAM, 1999, where not even
one paragraph is devoted to the issue.

ioaArticle 55 Act 31 December 1971; Article 155 alinéa 3 Décret 27 November 1991.
Io9Civ. I, 18 March 1997, Bull. civ. I, no. 95. This is rather the prohibition of a potential

conflict of interest than an ascertained one.
11oCA Paris, 27 September 1996, Banque et Droit 1997, no. 51, p. 38, obs. H. De Vauplane.
1i1See supra.
11ZSee G. Ripert, La règle morale dans les obligations civiles, L.G.D.J., 4th edn., 1949,

no. 48, on the criterion of the exístence of an obligation to disclose all pertinent facts when
confidence is the basis of the relationship.
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Chapter 5

Causation and damage

214. In service contracts, several remedies can be available for the client. In
the field of information and advice obligations, the most common remedy is the
compensation for damage in money. Other remedies are conceivable in some
situations, but are rarely used. Such is the case for specific performance when
possible, withholding performance or even nullity of a subsequent contract.
The latter remedy can only be available, due to privity of contract, when the
debtor of the obligation to inform and to advise is at the same time the party
that concluded a subsequent contract with its creditor. Such is frequently the
case when the obligation to inform finds its grounds in the provisions regarding
the defect of consent, i.e. mistake, misrepresentation and fraud. If the lack
of information has determined the consent of the other party, the latter can
generally claim the nullity of such a contract. This is, however, not the only
possibility offered to the creditor of the obligation. Even on these grounds-
essentially in the case of fraud-damages can be awarded and are frequently
claimed by the creditor of the obligation to inform, instead of nullity of the
contract. Claiming damages also has the advantage that in many legal systems,
contrary to the nullity of the contract, it is not necessary for the plaintiff to
prove that if he has been informed, he would not have entered into the contract
at all. The mere proof that the contract would have been concluded differently
suffices for the allocation of compensation.l

A similar reasoning can be followed in the case of termination of the contract
due to breach of the obligation to inform. When the obligation to inform or
to advise is the main obligation of the contract, it is in theory possible for

1See suprn all the very explicit provisions of the Italian Civil Code, Article 1439: "Il
dolo è causa di annullamento del contratto quando i raggiri usati da uno dei contraenti sono
stati tali che, senza di essi, 1'altra parte non avrebbe contrattato. Quando i raggiri sono
stati usati da un terzo, il contratto è annullabile se essi erano noti al contraente che ne ha
tratto vantaggio"; Article 1440: "Se i raggiri non sono stati tali da determinare il consenso,
il contratto è valido, benché senza di essi sarebbe stato concluso a condizioni diverse; ma il
contraente in mala fede risponde dei danni."
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the creditor to terminate the contract because the non-performance of such an
obligation. The result of this is in principle restitutions, but since restitutions-
as an intellectual service is involved-are by definition impossible, the main
issue that will arise regards the amount of money that will be awarded to the
creditor. In other words, the most important remedy in this area is damages.
Since compensation of the damage is the characteristic sanction of the breach of
an obligation to inform and to advise, the following section will be exclusively
dedicated to the claim for damages.

215. With the exception of the regulation of fiduciary duties in English
Iaw,2 the mere proof of the non-performance of the obligation does not suffice to
award the creditor compensation for the damage he suffered. Other conditions
must be fulfilled in order to do so. First of all, the creditor must suffer damage
that is considered to be compensable. Secondly, a causal link between the
non-performance and the damage must be established. The first question does
not raise specific issues with regard to the obligations to inform and to advise.
These issues have also to be faced in case of breach of obligations and contracts
of another kind. It is however necessary to deal with these because of the
practical influence they have on the determination of the amount of damages
awarded to the creditor of the obligation. On the other hand, the establishment
of causation leads to very particular discussions and every jurisdiction solves it
by applying original tools.

5.1 Damage suffered by the creditor

216. Jurisdictions agree on the requirement that the plaintiff prove the
existence of damage and the amount to be awarded in compensation.3 No
specific problems are noticed here, since general rules apply. However, some
specific issues arise with regard to the evaluation of the damage. In general,
the damage suffered should not be too remote from the breach of duty for being
compensated. In other words, the damage must be foreseeable for the liable
person. In some situations the damage may consist in the loss of a chance.
Finally, with regard to some specific obligations to inform and to advise and in
some legal systems, only the reliance interest is compensated, with the exclusion
of the expectation interest.

5.1.1 The foreseeability of damage

217. The damage to be compensated is in principle equal to the damage
suffered by the creditor of the obligation to inform or to advise. In some

ZSee infrn, no. 251.
3See, e.g. with regard to information duties, Civ. I, 7 October 1998, Bull. civ. I, no.

287; J.C.P. 1998.II.10179, concl. Sainte-Rose, note Sargos (2nd case).
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cases, this calculation leads to difficulties. In the case of South Australia Asset
Management, the question was whether advisers on value were liable for all the
losses stemming from a negligent valuation or only for the difference in real
and stated value. It was held by the House of Lords that liability corresponds
only to the latter losses, as the valuers could not take into account all the
circumstances attending the loan, e.g. the decision of the bank to loan or not is
based on many considerations besides valuation; the scope of the (contractual
and tortuous) duty owed by the valuers was limited to accurate valuation.4
This decision is not justified by the fact that the damage was not foreseeable.
Indeed, the valuer can easily foresee the fall of the property market. The real
justification is that, according to the House of Lords, the valuer was only under
the obligation to inform, i.e. to provide his client with the actual value of the
property. He was not under the obligation to advise his client whether or not
to advance a loan or what the amount of that loan should be.s If such a duty
to advise exists, the amount of damage should be determined only after having
established the causal link. Two situations should be distinguished. If it is
proven that the lender would not have entered into the transaction had the
true valuation been known, the lender is entitled to recover the full amount of
the loss suffered, including the fall in market value of the property. In contrast,
if it is only proven that a precise valuation would have led the client to enter
into the transaction on different terms (lower amount advanced, higher interest
rate, etc.), the compensable damage will only correspond with the difference
between the true value and the stated value.s

218. This issue mainly concerns consequential damages to be compensated.
To determine the damages suffered by the client that must be compensated,
the concept of foreseeable damage is often used by courts, either explicitly or
implicitly. The unforeseeable consequences of an incorrect performance of the
obligation to advise and to inform will not be compensated. In English law,
the issue is more complicated because it seems that the regime is not the same
if the action is framed in tort or if it is framed in contract. )l~ture economic
losses are generally compensated in contract actions, but tort law seems to
have a more restrictive view on such claims. The reason is that an unsuspect-
ing tortfeasor should be entitled to protection against relatively rare losses,
while a party to a contract can negotiate in advance relatively unlikely con-
sequences of a potential breach.7 The distinction between a tort claim and a
contract claim is fading away. If English law hardly recognises the compensa-
tion of pure economic loss in tort claim, in the area of negligent misstatements
and negligence in the performance of a service, compensation of such damage

4South Australin Asset Mnnagement Corporntion v. York Montague (1996] 3 All ER 365.
SOn this interpretation of the case, see suprn, no. 142.
óThis was the solution found in South Australin by the Court of Appeal. See also Banque

Bruxelles Lamóert S.A. v. Eagle Star Insurnnce Co. Ltd. [1995) 2 W.L.R 607; [1995] 2 All
E.R. 769.

~R. Hodgin (ed.), Professional Liability: Law and Insurance, LLP, 1996, p. 47 and p. 80.
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can be awarded.g A difference, however, remains in the determination of the
foreseeability of the damage. In contract law a damage is foreseeable when it
is "not unlikely to occur", i.e. when the possibility that this kind of damage
occurs as a consequence of the breach of duty can be anticipated at the time of
the conclusion of the contract.9 In tort law, the remoteness test is said to be
more generous: what is needed is that the general type of harm, compensation
for which is claimed, is foreseeable.lo

219. In other jurisdictions, following a similar reasoning, the compensable
damage in contract claims is limited to the foreseeable damage, while in torts
all damages that are the consequences of the illegal act by the tortfeasors are
compensable. Such is the case in French law, where Article 1150 C. civ. limits
only contractual liability to the foreseeable damage.ll However, French law,
contrary to English law, has the rule of non-cumul, and the person who suffered
the damage cannot choose the ground of his action.l2

5.1.2 The loss of a chance

220. In other situations, the compensable damage could correspond with
the loss of a chance to avoid a damage. Such is, for example, the case in Dutch
law, where it seems that the theory is accepted-by lower courts mainly-
only when a causal link between the loss of a chance and the damage has
been established.13 An arbitration proceedings before the ADR Commission on
hospitals shows such a different and orthodox application of the loss of a chance
theory.14 A patient had fallen from the stairs. When he went to hospital, the X-
ray photo did not show any bone fracture of the ankle. However, it is common
medical knowledge for a radiologist that such a fracture may only appear on an

BThe right to compensation in tort has been established since the above-mentioned Hedley
Byrne v. Heller f~ Partners [1964] AC 465; [1963] 2 All E.R. 575, which "continues to be
the good law"; B. Markesinis 8c S. Deakin, Tort Law, Oxford, 4th edn., 1999, pp. 88-123,
especially p. 122. With regard to third-party claims, the issue of compensation of pure
economic loss is fairly uncertain and there is no clear criterion to determine compensable
damage; see suprn, nos. 100ff.

9Heron !I [1969] 1 A.C. 350.
Io Wagon Mound (no. I) [1961] A.C. 388. On this issue, see J. Cartwright, Remoteness

of Damage in Contract and Tort: A Reconsideration, (1996) 55 Camb. LJ 488.
11See the above-mentioned CA Lyon, 27 October 1971, J.C.P. 1972.II.17012 with note R.

Savatier; D. 1972, 327, with note R. Tendler; Com. 30 January 1974, Bull. civ. IV, no. 41.
In the case in question, a professional agent on commercial information consulted by one of
its clients on the solvency of a merchant gave outdated information and advised to award a
credit up to a certain amount. The credit conceded exceeded this amount. The merchant
proved to be insolvent. The Court of Appeal and afterwards the Cour de cassation held that
the client could be awarded damages up to the amount (ceiling) determined by the adviser;
the additional damage was considered to by unforeseeable for him.

1ZSee suprn, no. 87.
135ee I. Giesen, Bewijslastverdeling bij beroepsaansprakelijkheid, Tjeenk Willink, Deven-

ter, 1999, pp. 72ff. and 122ff.
l4GCZ 24 March 1998, VR 1999, 44.
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X-ray photo taken a week after the accident. The radiologist and the hospital
did not inform the patient or his general practitioner. Consequentially, the
patient had not had a new X-ray photo made after a week. The Commission
ruled that if the hospital had advised the patient to repeat the X-ray within a
few days after the accident, the bone fracture would have been noticed in time.
Doing this, the Commission established a causal link. In this case, full recovery
of the fracture would have occurred with an 8510 likelihood. By not advising
the patient or his general practitioner, the patient was deprived of this chance
of full recovery. Such a loss of a chance had to be compensated. As one may
notice in the case in point, because of the breach of duty the patient lost the
possibility to take the chance of full recovery: the loss of a chance theory serves
for the determination of the damage to be compensated.ls

221. Spanish cases reflect the same idea. In an appeal case a client claimed
damages for non-performance by an insurance company of the obligation to
bring a claim for indemnity against a third party which had caused a car
accident and inflicted damage to the client.ls The insurance company adduced
that the insurance contract did not ~bligate the company to bring a claim but
just to pay the professionals who intervened in the claim and had to be hired
by the client. The Court of Appeal indicated that, under the contract the
insurance company was obliged not only to pay the legal professionals, but also
was under the obligation to inform and provide assistance to the client regarding
the method to follow in order to receive the indemnity from the third-party.
The Court of Appeal judged that the insurance company had not performed its
obligations with the standard of care required and thus was liable towards the
client and was obligated to indemnify the plaintiff for the damage in conformity
with Articles 1101, 1103 and 1104 of the Spanish Civil Code. As regards the
calculation of the amount of damages, the Court of Appeal indicated that there
was not sufficient evidence that, if the insured had brought a claim, the Court
would have granted the right to indemnity. Therefore, the amount to be paid
by the insurance company was not the same as the amount the client would
have claimed in the proceedings. However, it was proven that damage was
suffered by the client because of the lack of disclosure since there was a loss
of opportunity to achieve the client's expectations through court proceedings.
Because of the non-performance of the obligation to inform, the client lost
the chance to bring a legal claim for compensation. Such a loss had to be
compensated.

222. The consequence of the application of the loss of a chance theory is
that the client cannot receive a compensation that corresponds with the ex-
pected situation. Only partial compensation of the advantage of the realisation
of the best scenario can be awarded. In other words, the creditor of the obliga-
tion is not awarded full compensation. For example, the damage compensated

lsIn other jurisdictions, the loss of a chance theory is wrongly applied as a surrogate for
the lack of causation. For these applications, see infra, no. 240.

1sSAP Asturias 29 December 1995, AC 1995~2473.
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to a student victim of an accident who cannot attend an examination does not
coincide with the benefits of passing the examination, because success is not
certain.17 The damage cannot be equal to the advantage corresponding with
the situation where the chance is realised.lg This is the case, unless the plaintiff
succeeds in proving that the expected event would, in the case of performance
of the obligation to inform, have been realised.

223. However, the compensation allocated according to this principle is
very difficult to determine and leads to complex issues in all litigations, the
solution of which requires, most of the time, the appointment of an expert.
This is shown especially in a recent tobacco litigation.19 National courts try,
however, to establish guidelines for the calculation of the damage to be com-
pensated in the case of a mere loss of a chance. Once the existence of a chance
has been determined, which has been lost because of the breach of duty, it
is necessary to determine the probability of the realisation of such a chance.
Next, the economic value of the advantage obtained in the case of realisation
of the chance not-taken is reduced by a coefficient of reduction proportional to
the probability of realisation.2o

224. In English case law, the cause of harm must be proven on the balance
of probabilities. The court cannot adjust the damages awarded to allow for
probabilities of harm occurring.'1 In Hotson v. East Berkshire Health Author-
áty it appeared that there was a 75oI'o chance that the damage was caused by
the negligence of the physician, which corresponds to a 25~ chance of recov-
ery in the absence of such a breach. The patient was awarded 25oI'o of the full
damage by the Court of Appeal. The plaintiff's claim failed, as the House of
Lords held that it is not possible to assess damages to allow for probabilities of
harm. The plaintiff must prove on the balance of probabilities (51oI'o) that the
delayed treatment was at least a material cause. The plaintiff had failed, as
he had not proved causation. If he had proven the cause, then he would have
been entitled to the full measure of damages. Thus there can be no discount
for the probability of injury.22

225. Such a calculation and, especially, the determination of the probability
of the realisation of the chance is always very complex and in many cases

17See, e.g., Civ. II, 17 February 1961, Gaz. Pal. 1961, 1, 400. For the impossibility to
participate in a beauty contest and the partial compensation of the cash price for the winner,
see the famous English case Chaplin v. Hicks [1911] 2 K.B. 786.

18Civ. I, 16 July 1998, Bull. civ. I, no. 260; J.C.P. 1998.II.10143, note R. Martin.
19See, e.g., TGI Montargis, 8 December 1999, Gourlain v. SEITA, ABcV 3~4 2000, pp.

69ff., with note A. Pinna. Case overruled on another issue by the Court of Appeal, CA
Orléans, 10 September 2001, D. 2001 IR 3173.

ZoA. Perulli, II lavoro autonomo - Contratto d'opera e professioni intellettuali, in Trattato
di diritto civile e commerciale diretto da A. Cicu e F. Messineo, Vol. XXVII, Milano, Giuffrè,
1996, p. 604.

Z1See Hotson v. East Berkshire Henlth Authority [1987] A.C. 750.
Z20n this issue, see M. Stauch, Causation, Risk and Loss of a Chance in Medical Negli-

gence, (1997) 17 OJLS 205.
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impossible to make with certainty, even by an expert. This is the main reason
why the House of Lords overruled the Court of Appeal's decision. In other legal
systems, some courts simply turned to an equity criterion.23 The calculation
of the damages awarded to the client is certainly the major inconvenience of
the loss of a chance theory and the reason why courts in many countries try
to have recourse to this theory only when there are no other ways to find a
causal link. The technique most used is indeed to shift, even only partially,
the burden of proof concerning the causal link between the breach of duty to
inform and to advise on the one hand and the damage suffered on the other.

5.1.3 Compensation limited to the reliance interest

226. In some legal systems, the determination of the damage that has to
be compensated as a consequence of the breach of an obligation to inform or
to advise is not determined in application of the theory of the loss of a chance
or the foreseeability of the damage. The main issue in order to measure the
damages that the creditor of the obligation will be awarded is to determine
whether the duty that has been breached protects merely reliance interest or
also expectation interest. Such distinction between negative and positive in-
terest has been initially made by Jhering in elaborating his theory of culpa
in contrahendo.24 Nowadays, the distinction between positive or expectation
interest and negative or reliance interest is applied as regards pre-contractual
liability for breaking off negotiations. Only negative interest is generally com-
pensated in such a case, which means that the party that wrongfully broke
off the negotiations only has to compensate the damage corresponding to the
expenses of the negotiations and not the benefits he could have obtained if the
contract would have been concluded.25 Positive interest can be awarded only
when the plaintiff can prove that, in the absence of a wrongful breaking off of
negotiations, he would certainly have been awarded the contract.26

Z3For Italian law, the equity criterion is generally based on Article 1226 of the Italian
Civil Code: "Valutazione equitative del danno. Se il danno non puó essere provato nel suo
preciso ammontare, è liquidato dal giudice con valutazione equitativa." For applications of
this provision concerning the compensation of the loss of a chance, see CA Roma, 7 February
1988, in Giur. it. 1991, I, 2, 640; Cass. 7 March 1991, no. 2368, in For. it. 1991, I, 1,
1793. In Spanish law, see SAP León 13 April 2000, AC 2000~1596, where the Court of appeal
has admitted that the decisions could include global evaluations of the physical and moral
damage.

Z4R. von Jhering, Culpa in contrahendo oder Schadensersatz bei nichtigen oder nicht zum
Perfection gelangten Vertr~gen, in Jahrbuchen fur die Dogmatik des heutigen rtimischen und
deutschen Privatrechts, 1861.IV. p. lff., especially p. 16.

ZSFor Germany, BGH 10 July 1970, NJW 1970, 1840; for Italy, Cass. 25 January 1988,
no. 582. In the latter case compensation could be awarded for the loss of opportunity to
enter into a different contract; Cass. 12 March 1993, no. 2973, Foro it. 1993, I, 956; Giur.
it. 1994, I, 1, 605.

ZsBGH 25 November 1992, NJW 1993, 520.

125



Causation and damage

227. The distinction between positive and negative interest could in theory
be applied in measuring damages for the breach of the duties to inform and to
advise. The application of this distinction can easily be made in presence of
pre-contractual obligations to inform and to advise. If such an obligation only
protects the reliance interest the amount of damages is calculated by reference
to the situation in which the creditor of this duty would be if the contract
would not have been concluded. The compensation cannot place the creditor
in a better situation than the one he would be placed in case the contract would
not have been concluded at all. Using a roman terminology, the creditor will
only be awarded of the damnum emergens but not of the lucrum cessans. In
other words, courts will not award the creditor of the advantage that he could
have expected in case of a good performance of the obligation to inform or to
advise. On the contrary, in case of non performance of obligations that protect
the expectation interest, the creditor will receive integral compensation of the
damage he has suffered, even if at the end he is in a better situation than he was
before the conclusion of the contract.27 In such a case, therefore the creditor
of the obligation will be placed in the situation in which he would have been if
he would have entered the contract correctly informed, even if it is better off
than he was before.

228. Many legal systems do not make such a difference between reliance
and expectation interest in measuring the damages awarded ín case of non per-
formance of an obligation to inform and to advise. Such is of course the case for
French law that, even if the distinction is known, provides that both damages
have to be compensated.28 In other legal systems, the issue is much more dis-
puted. However, when the obligation to inform or to advise is contractual, the
creditor should pretend to receive also compensation of his expectation inter-
est. This seems to be the rule, since damages are awarded to place the creditor
in the situation in which the contract would have been properly performed.
The rule is also followed in German law, where Article 252 BGB provides ex-
plicitly that the damage to compensate comprehend also the loss of profit.z9
A different solution, which would award the creditor only with the reliance
interest is difficult to conceive in theory because this would in practice give
the potest.ative right to the debtor to chose either to perform the contract or
not to perform it at all. Indeed, when the obligation to inform arise out of a

Z~For an explanation of the distinction in the field of liability for braking off negotiations,
M. Hesselink, in H. Beale and alii (eds.) Cases, Materials and Text on Contract Law, Hart
Publishing, 2002, p. 250ff.

28This is the case for liability based in tort and in contract and it is addressed to as the
principle of "réparntíon intégrale". For contract law, see the explicit statement of Article
1149 of the French Civíl Code: "Les dommages et intérëts dus au créancíer sont, en général,
de la perte qu'il a faite et du gain dont il a été privé, sauf les exceptions et modifications
ci-après."

29Article 252 BGB: "Entgangener Gewinn. Der zu ersetzende Schaden umfal3t auch den
entgangenen Gewinn. Als entgangen gilt der Gewinn, welcher nach dem gewtihnlichen Laufe
der Dinge oder nach den besonderen Umstíinden, insbesondere nach den getroffenen Anstal-
ten und Vorkehrungen, mit Wahrscheinlichkeit erwartet werden konnte".
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contract, the reliance interest is often very low, because its purpose is to re-
place the creditor in the statu quo ante the contract, while the loss of profit is
generally higher. However, this reasoning can be justified only for contractual
obligations to inform which purpose is to guarantee a correct performance of
the contract.

229. Nowadays, contractual obligations to inform can also have other pur-
poses.30 If obligations to inform have the function to give the possibility to the
recipient to take an enlighten decision, the aim of some of them is to protect
the physical integrity or the patrimony of the creditor. German law introduces
implied ancillary obligations in to the contract which object is such a protection
of the creditor. Their introduction was traditionally based on Article 242 BGB,
but after the reform of the law of obligations of 2001, they are now codified in
article 241(2) BGB and are called Schutzplichten.31 Since their function is to
protect the creditor from physical or patrimonial harm, it seems logical that
they only protect the negative interest, i.e. making sure that the creditor is
not worse off after the performance of the contract. This means that, in case of
breach of a Schutzplichten, the expectation interest will not be compensated.
Such is probably the case for obligations to inform about risks. Indeed, the
purpose of this information is to prevent the creditor from harm that could oc-
cur as a consequence of the decision taken by him. If an existing non disclosed
risks materialised, the creditor is entitled only to be awarded of damages com-
pensating the negative interest, but not the eventual loss of profit.32 In a case
dealing with liability for wrong information provided by an accountant, the
Bundesgerichtshof held that that what is compensated is the damage suffered
as a consequence of relying on the correctness and thoroughness of the informa-
tíon that has been provided.33 This different regulation in terms of remedies
is a difference between the various kinds of obligations to inform. Even the
purpose of all these obligations to inform is to enable the recipient to take a
subsequent decision, their regulation can sometimes vary.

230. Finally, the difference in measuring the damages that will be compen-
sated depends on the object of the obligation to inform and to advise. If the
information that has to be provided aims at disclosing to the creditor that the
subsequent decision involves risks of being in a worse physical or patrimonial
situation than the actual one, then the obligation aims at protecting the nega-
tive interest only. The obligation of the doctor to disclose medical risks or the
obligation to warn about the contraindications of a pharmaceutical product
falls in this category. The debtor failing to do so only has to compensate the

3oSee supra, no. 25.
31Article 241 BGB: "(2) Das Schuldverh~ltnis kann nach seinem Inhalt jeden Teil zur

Riicksicht auf die Rechte, Rechtsgiiter und Interessen des anderen Teils verpflichten". See

O. Palandt, Burgerliches Gesetzbuch, in Beck'sche Kurz-Kommentare, Band 7, 61th edn.,

Munchen 2002, ~242, by Heinrichs, nos. 35ff.
32For this analysis of Schutzplichten, see M. Hesselink, De redelijkheid en billijkheid in

het Europese privaatrecht, Kluwer, Deventer, 1999, pp. 186-225.
33BGH 16 February 1995, NJW-RR 1995, 619.
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negative interest. In an important English case, Courts deeply analysed the ob-
ject of the obligation in order to measure damages.34 Even, if English law does
not seem to make the distinction between reliance and expectation interest in
awarding damages for breach of duties to provide information and advice, the
analysis of the object of the duty is a key element for measuring damages. In
South Australia, the surveyor had only to compensate the difference between
his evaluation and the real value of the property at this moment. He had not
to indemnify his client for not having foresee the fall of prices in the property
market, because is was not under the obligation to advise his client whether or
not to enter the contract. The explanation of this solution by Lord Hoffmann
in South Av,stralin is very clear: "The principle thus stated distinguishes be-
tween a duty to provide information for the purpose of enabling someone else
to decide upon a course of action and a duty to advise someone as to what
course of action he should take. If the duty is to advise whether or not a course
of action should be taken, the adviser must take reasonable care to consider all
the potential consequences of that course of action. If he is negligent, he will
therefore be responsible for all the foreseeable loss which is a consequence of
that course of action having been taken. If his duty is only to supply informa-
tion, he must take reasonable care to ensure that the information is correct and,
if he is negligent, will be responsible for all the foreseeable consequences of the
information being wrong."35 On the other hand, when the debtor of the obli-
gation has to advise his client, negligent advice could lead to the compensation
of all damages deriving from the decision the client makes. An example of this
solution can be found in the Aneco Reins~crance case of 2001.36 In this case an
insurance broker gave wrong advice to an insurance company not telling that
reinsurance cover for the sum in question was not available in the market. The
integral damage suffered by the insurance company had to be compensated
according to the House of Lords, because the insurance company would not
have given insured if he would have been properly advised by the broker of this
circumstance. Therefore, the amount of damage was not restricted according
to the doctrine of South Australia for obligation to inform. Even is this case
is phrased in terms of ineasure of damage, one can notice, that the main issue
was the determination of the causal link: what would have done the client if
properly informed? It is this issue that it is necessary to tackle now.

34South Australin Asset Manngement Corporntion v. York Montngue, [1996] 3 All ER
365. For the explanation of the circumstances of this case, see supra, no. 142.

3s[1997] AC 191, at 214.
3sAneco Reinsurance Underwriting Ltd. (in liquidation) v. Johnson fl Higgins Ltd.,

[2002] 1 Lloyd's Rep. 157.
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5.2 The determination of the causal link between the
breach of duty and the damage

231. According to the general rules on contractual and tortuous profes-
sional liability in European legal systems, the proof of the causal link between
the breach of duty and the damage rests in principle on the client.37 The cred-
itor of the obligation must prove that, if proper disclosure had been made, he
would liot have taken the course of action he actually took and would therefore
have avoided the damage. This is often the most difficult element of the claim.
This requirement of causation has been stated explicitly in an English case by
the ruling that, when the claim is based on negligence, the plaintiff must prove
not only the breach of the duty to inform but also had the duty been broken
he would not have chosen to have the operation.38 This implies that the client
must prove that had he been informed or advised properly, he would have made
another decision. Swedish law explicitly admitted this in a case in which an
estate agent had given the client incorrect information concerning taxation on
capital gains. The question here was whether the client had suffered economic
damage and how the damages should be calculated. The Hógsta Domstolen
stated that if incorrect information concerning the possibility to postpone cap-
ital gains tax leads to a right to compensation in damages, principally the client
has to show that he would not have sold the property at this point in time if
he had received correct information.39

Having said this, it is generally noticeable that the requirement of causation
has a very particular regulation when turning to the obligations to inform and
to advise. Indeed, the causal link is very often difficult to establish for the
creditor of the obligation. For this reason, general principles of causation are
applied with adjustments. Secondly, in some cases that are becoming more
frequent nowadays, courts abandon general principles of causation in this area,
to find more balanced solutions.

5.2.1 The alteration of general principles of causation

232. Two theories may lead to the establishment of this link. The first,
known as the adequate cause, is the cause of the damage which is the only

37For Italy, Cass. 18 June 1975, no. 2439, in For. it. 1976, I, 745; Cass. 8 May 1993,
no. 5325, in For. it. Rep. 1993, V' Professioni intelletuali, 113. For the Netherlands, I.
Giesen, Bewijslastverdeling bij beroepsaansprakelijkheid, W.E.J. Tjeenk Willink, Deventer,
1999, p. 49; J.M. Barendrecht and E. van den Akker, Informatieplichten van dienstverleners,
Deventer, W.E.J. Tjeenk Willink, 1999, nos. 446-447. For France, see, e.g., Civ. I, 10 July
2001 Resp. Civ. Ass. 2001 no. 321; with regard to the bad tax advice given by a lawyer,
the client must prove that the damage suffered is the consequence of the breach of duty.

38 Chntterton v. Gerson, [1981] Q.B. 432.
3`'NJA 1991 p. 625. Adde, J. Kleineman, Ràdgivares informationsansvar- en problem-

inventering, SvJT 1998, pp. 185ff., at p. 199.
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event which normally produces this damage. Among the antecedents, only
the one that normally leads to the damage is considered to be its cause. The
second is the theory of the conditio sine qua non, known as the équivalence des
conditions in France and as the Bedingungstheorie in Germany. According to
this theory, an event is considered to be the cause of the damage when, in its
absence, the damage would not have occurred.

5.2.1.1 The theory of causation applied

233. If one tries to apply these conceptions of causation to the claims of the
clients on the ground of breach of an obligation to inform or to advise, one can
notice that in the application of the adequate causation theory, non-fulfilment
of the obligation may be the cause of the damage only sporadically. Most of
the time the príncipal (adequate) cause of the damage is not the absence or
the wrong information or advice, but another event. On the other hand, in the
application of the conditio sine qua non theory, the breach of the duty of the
provider may be the cause of the damage, but one additional condition has to
be fulfilled. The breach of duty is the cause of the damage only if the client
proves that, correctly informed or advised, he would have decided in favour of
another course of action.

234. A similar debate has been the core of the impressive doctrinal debate
around the Perruche case.40 A physician had breached his duty not noticing
the rubella in a pregnant woman while the latter, having the symptoms of this
disease, asked his opinion. The fault of the physician prevented the woman
from having an abortion and the child was born severely handicapped. The
Cour de cassation ruled that the damage suffered by both the parents and the
child had to be compensated. The main criticism put forward was the absence
of causation; it was asserted that the damage was caused by the rubella and
not by the malpractice of the physician.41 However, the existence of the causal
link depends only on the theory of the causation followed. The adequate cause
of the damage is the rubella and not the malpractice of the physician, but the

aoA.P., 17 November 2000, Bull. civ. A.P., no. 9. Among the huge number of doctrinal
works, see F. Terré, Le prix de la vie, J.C.P. 2000, p. 2267; C. Labrousse-Riou et B. Mathieu,
La vie humaine peut-elle étre un préjudice?, D. 2000, no. 44; D. Mazeaud, Naissance,
handicap et lien de causalité, D. 2000, no. 44; G. Mémeteau, L'action de vie dommageable,
J.C.P. 2000.I.279; J.C.P. 2000.II.10438, report P. Sargos, concl. J. Sainte-Rose, note F.
Chabas; M. Gobert, La Cour de cassation méritait-elle le pilori?, Petites Affiches, 8 décembre
2000, p. 4; P.-Y. Gautier, "Les distances du juge" à propos d'un débat éthique sur la
responsabilité civile, J.C.P. 2001.I.287; G. Vinéy, Brèves remarques à propos d'un arrêt qui
affecte 1'image de la justice dans 1'opinion, J.C.P. 2001.I.286; C. Radé, Etre ou ne pas ètre?
Telle n'est pas la question!, Resp. civ. assur., January 2001, p. 4; P. Murat, L'affaire
Perruche: ou 1'humanisme cède à 1'utilitarisme, Droit de la famille, 2001, comm. 11; B.
Markesinis, Réflexion d'un comparatiste anglais sur et à partir de 1'arrét Perruche, RTD civ.
2001, p. 77.

a1Cf. D. Mazeaud, op. cit.
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latter is one of the conditions for the realisation of the damage if the theory
conditio sine qua non is applied.4z

235. With regard to information and advice obligations, European courts
implicitly or expressly follow the latter theory, giving the possibility to the
plaintiff to prove the existence of the causation. However, letting the burden
of proof of the existence of a causal link on the client would lead to a very
difficult situation for him. He would be required to prove that if the provider
had performed his obligation correctly, the damage would not have occurred,
which is impossible most of the time.

5.2.1.2 Concrete and abstract application of this theory

236. However, this proof can be given with two different techniques. In
approaching the determination of the causation, courts diverge as regards the
way in which its existence is appreciated. Should this be done in concreto
or in abstracto? The consequencea of the answer to this question are very
important in practice, since establishing the causation in concreto is harder
than if this is done according to the `reasonable client' test. It is indeed almost
impossible to prove with certainty that the particular creditor of the obligation
in question, correctly informed, would have acted differently. It is, on the other
hand, possible to establish that a reasonable client in the same situation would
have chosen for another course of action. The objective test is therefore more
client-friendly than the subjective one.

237. The main line in European countries relating to causation is that this
must exist subjectively. Concerning the causal link between the non perfor-
mance of the obligation to inform and to advise, on the one hand, and the
damage, on the other hand, it should be proven that the client in question,
in the absence of a breach of duty, would have taken a different and more ad-
vantageous decision.43 In this specific area, one notices a recent tendency to
replace the subjective test with an objective one. A recent ~ench case shows
an inclination of the courts to turn to the objective approach of the causation
concerning professional liability, giving great power to the courts in researching
the existence of the causation.44 Indeed, a lower court in charge of the estab-
lishment of the causal link will most probably determine the consequences of
the breach of duty in the case in question for a reasonable client and not for
the client in question.

4ZCf. M. Gobert, op. cit.; P.-Y. Gautier, op. cit.
43D. Giesen, Arzthaftungsrecht. Die zivilrechtliche Haftung aus medizinischer Behandlung

in der Bundesrepublik Deutschland, in Osterreich und der Schweiz, 4th edn., Tiibingen, 1995,
pp. 171, 182; A.M. Princigalli, La responsabilità del medico, Napoli, 1983, p. 209. See also
the case law quoted above.

44Civ. I, 20 June 2000, Bull. civ. I, no. 193; Defr. 2000, 1121, obs. D. Mazeaud; D. 2000
somm. 471 obs. P. Jourdain. On this case, see especially infra.
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238. This probable evolution of French law practice has been shown in some
recent English cases regarding medical liability for incomplete information.4s
In Smith v. Barking, Havering and Brentwood Henlth Authority, the plaintiff
underwent an operation to relieve symptoms caused by a cyst on the spinal
column. About nine years later, the symptoms began to reoccur, and the same
doctor decided to perform another cyst drainage operation. The operation
was unsuccessful and the patient was left tetraplegic, but no breach of duty
to treat could be established. The patient claimed damages alleging that if
she had been warned of the risks that were inherent in the operation, she
would have decided against it. The Court was therefore invited to consider
which test to apply. The subjective test has the inconvenience that, most of
the time it is impossible to know how things would have gone in the absence
of breach of duty, and that proof thereof is impossible. On the other hand,
the objective test, i.e. the reasonable patient test, does not take into account
the specific situation of that person that could have affected his choices. The
Court applied a mixture of the in concreto and in aóstracto determination of
the causation. The starting point for the determination of the causation is
the course of action followed by the reasonable patient, which is eventually
attuned taking into account the particular characteristics of the patient in
question.46 The same approach is followed in non-medical cases. For example,
in South Australia it was accepted that if a lender had known the real value of
the property, he would not have lent money: reference was explicitly made to
the reasonable lender.47 The reasonable client test is also used in Italy both
for the determination of the extent of information to be provided and for the
determination of the causation.48 Swedish law also applies the objective test,
and in some cases this may also be unfavourable for the creditor of the breached
obligation to inform.49 In this case, the operating doctors had cut off a nerve,
without informing the patient before the operation that this might be necessary.
The doctors had only informed the patient that the nerve should be "loosened
up". The Hógsta Domstolen found that the general consent that the patient
had given to the operation could not be seen as a consent to the cutting of
the nerve. However, the circumstance alone that the treatment was performed
without the patient being informed thereof and without her consent, could not

45See, e.g., Smith v. Barking, Havering and Brentwood Health Authority Q.B.D. 29 July
1989, [1994] 5 Med LR. 285; also quoted by R. Hodgin (ed.), Professional Liability: Law and
Insurance, LLP, 1996, p. 518: "If everything points to the fact that a reasonable plaintiff
[...] would have assented to the operation, the assertion from the witness box, made after
the adverse outcome is known, in a wholly artificial situation and in the knowledge that
the outcome of the case depends upon the assertion being maintained, does not carry great
weight unless there are extraneous or additional factors to substantiate it." Such factors are
found in Gowton v. Wolverhampton HA [1994] 5 Med LR. 432.

46See also Gowton v. Wolverhampton HA [1994] 5 Med LR. 432.
47South Austrnlia Asset Mnnagement Corporation v. York Montague [1996] 3 All ER 365.
48Especially for the information preceding a particular type of inedical treatment, see

supra.
99See, e.g., HD 19 July 1990, NJA 1990, p. 442.
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alone be a ground for damages. The Hógsta Dorristolen dismissed the patient's
claim with the following reasoning considering that it is undisputed that the
cutting of the nerve was the medically adequate measure when the operation
had gone on for so long without detecting the source of the patient's problem.
The measure could be presumed advantageous to him, and it was according to
the facts in the case only connected with a minor risk for complications. It is
furthermore proven that it hardly would have been possible to cut the nerve
on a later occasion since scar formation in the wound would have made it very
difficult to find the fine nerve again. That the doctors in this situation chose
to cut the nerve must be considered justifiable considering the circumstances
mentioned and cannot establish liability for damages for the county council
district.so

239. Both systems have their advantages and disadvantages. The subjec-
tive test for the determination of the existence of the causal link enables the
research and the establishment of the truth. It is legitimate to force the debtor
of the obligation to compensate the damage only if, in the case of the perfor-
mance of this obligation, the damage would not have occurred. For this reason,
the subjective test should, according to the principles on causation, be the one
applied by courts. However, its application involves difficulties for the creditor
to prove that causal link. Indeed, nobody knows what would have happened
if the debtor would have properly performed his obligation. For this reason,
the objective test is of use in avoiding such a problem. In a certain way, it
establishes a presumption of causation: from a known fact the judge deducts
an unknown event. The known fact is the behaviour of a reasonable man in a
particular situation, while the unknown event is the behaviour of this particular
person. This presumption can, of course, be reversed by the debtor, proving
that this particular creditor of the obligation to inform and to advise would
not have acted differently if properly informed or advised. This possibility is
shown in an English case.sl

Different legal systems try to avoid the inconveniences involved by the partic-
ular client test by turning to other techniques that have a similar effect of the
objective test. These techniques can also be combined with the former.

soThe same solution by a Court of Appeal; Svea Hovrátt Stockholm, 5 May 1998, RH
1999, p. 115.

s1JEB Fasteners Ltd. v. Mnrks B1oom fs Co. [1981] 3 All E.R. 289, where the audi-
tors negligently allowed the inclusion of inflated stock values in a set of statutory accounts,
knowing that the company was seeking outside finance. The plaintiff took over the company,
having seen the accounts. On discovering the truth, the plaintiff claimed damages. It was

held that the plaintiff did not rely on the auditor's report, because they had decided to
acquire the company anyway.
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5.2.2 The introduction of new rules to facilitate the
establishment of causation

Two different techniques have been used as palliatives to this problem. The
first one is the loss of a chance theory applied to solve causation issues and
the second one is an explicit shift of the burden of proof on causation. Both
solutions are equitably distributed in European legal systems.

5.2.2.1 The theory of the loss of a chance used to solve causation
issues

240. The first solution would be to consider, in the case of breach of duty
of the provider, that the client lost the chance to take the decision with all the
information needed. It is not necessary for the client to prove that, if correctly
informed, he would have acted differently and the damage would not have
occurred. It is sufficient to prove that he did not have the possibility to decide
in good conditions and, therefore, that the probability of a more advantageous
event has been lost.

241. This is the position followed mainly by French case law and it is very
client-friendly. The client is entitled to compensation for having lost the chance
to take a decision sufficiently enlightened.52 The consequence of this reasoning
is that the doubt about the decision of the client taking another decision is
sufricient to find a connection between the breach of a duty of the provider and
the damage. This solution is criticised in a part of the doctrine and of case law.
The argument put forward is that the loss of a chance cannot be a technique of
evaluation of the causation. The doubt concerning the decision that the client
would have taken is correctly informed or advised shows, at the same time, that
the causation is doubtful. Quoting a case of 1982, they assert that the loss of a
chance can only be of use for the determination of the quantv,m of the damage
and not as a surrogate of the causation.53 In this case on medical liability, the
Cour d'appel had some trouble finding the connection between the operation by
a doctor and the damage incurred by the patient. In the end, the Court ruled
that the doctor was partly liable in the application of the loss of a chance. The
Cov,r de cassation reversed the judgment, holding that the loss of a chance can
only serve to evaluate the damage, and consequently ruled that no causation
could be proved. The majority of authors approved this solution.54 There are,

s2Civ. I, 7 February 1990, Bull. civ. I, no. 39; RTD civ. 1991, p. 112 with obs. P.
Jourdain; CE 5 January 2000, Consorts Telle; 5 January 2000, Assistnnce Publique-Hópátaux
de Parás, J.C.P. 2000.II.10271, with note J. Moreau: RFDA 2000, 641 concl. Chauvaux, note
Bon; RD sanit. soc. 2000, 357 note Dubois.

s3Civ. I, 17 November 1982, Bull. civ. I, no. 333; J.C.P. 1983.II.20056 with note Saluden;
D. 1984, p. 305 with note Dorsner-Dolivet; RTD civ. 1983, 547 with critical obs. G. Durry.

saSee, e.g., M. Fabre-Magnan, De 1'obligation d'information dans les contrats, Paris,
L.G.D.J., 1992, nos. 605ff.
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however, dissident opinions.ss It is disputed whether this solution is applicable
also to information and advice duties. According to the cases of 1990 and 2000
quoted above, it appears that the loss of a chance theory remains applicable
and could lead to the establishment of a partial causation.

242. English courts follow the same solution and turn to the loss of a chance
theory in determining the causation between a bad advice and the damage
sustained by the client. In a famous case, it has been asserted that the only
condition that has to be fulfilled is the existence of a real chance of obtaining

an advantage or to avoid damage, and not a mere speculative one.ss This
chance has to be substantiated by the client and not the professional. The
case involved negligent advice by a firm of solicitors in the context of a take-
over, and the issue was whether, if proper advice had been given, the client
would have been able to negotiate different terms to protect it from assuming
a liability. The question for the Court of Appeal was whether, in cases where
the client's loss resulting from negligence depended on the hypothetical action
of a third party, it was necessary for the plaintiff to prove on the balance of
probabilities that he would have been able to take action to minimise his loss,
or whether he could succeed by requiring the court to evaluate the chance on a
percentage basis of his avoiding the loss and award damages accordingly. The
Court of Appeal preferred the latter approach, stating that in cases of this
kind the issue was one of quantification of damage rather than of causation.
Accordingly, once the plaintiff proved on the balance of probability that he
would have taken action to obtain a benefit or avoid a risk, he did not have to
go on to prove on the balance of probability that the third party would have
acted so as to confer the benefit or avoid the risk to the plaintiff. Instead,
the plaintiff was entitled to succeed provided that he showed that there was a
substantial, and not merely a speculative, chance that the third-party would
have taken the action to confer the benefit or avoid the risk to the plaintiff.

243. The same is noticed in Spanish jurisdictions, where the loss of a chance

theory is applied to grant indemnification to creditors of the obligation to
inform or to advise when it is uncertain that, correctly informed or advised, he

would have taken a different decision.57

ssJ Huet, RTD civ. 1986, 119; G. Durry, RTD civ. 1967, 181; 1969, 797. And according

to some scholars, Civ. I, 8 July 1997, Bull. civ. I, no. 238; RTD civ. 1998, 126 obs. P.

Jourdain.
5~ Allied Maples Group Ltd. v. Sàmmons f! Simmons (1995] 4 All ER 907; [1995] 1 WLR

1602; [1995] 145 N.L.J. 1646 (with regard to advice in connection with a take-over). R.

Hodgin (ed.), Professional Liability: Law and Insurance, LLP, 1996, p. 86.

s~SAP Segovia 13 April 2000, AC 2000~1005. A lawyer failed to inform a client about

the possibilities of claiming damages. The client lost the right to institute administrative

proceedings and thus the right to be indemnified. It was held that the lawyer had to indem-

nify the client for the "loss of opportunities" even if it was not established that the client

would have decided to bring a claim. In this case, the Court considered that the damage

corresponded with the money they would have received by the administrative institution if

the claim had been instituted. Adde a similar solution in SAP Alava, 17 November 2000, AC

2001~573.
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244. These cases show that the theory of the loss of a chance is used as a
surrogate for the impossibility to prove the existence of a causal link between
the breach of duty and the damage. This theory departs from its original pur-
pose, which was to be an instrument to help courts to determine the amount
of the damage once the causation was established. Proper applications of the
loss of a chance theory, when this is used only to calculate the compensation
of the damage and not as a surrogate for the impossibility to substantiate the
existence of a causal link between breach of duty and damage, do exist.sg This
is the case when, because of the breach of duty to inform or to advise, the client
lost the possibility to take the chance to avoid the damage: the loss of a chance
theory is only applied to determine the damage to be compensated. On the
other hand, in the cases quoted in this section, the chance has been taken, but
has been lost: the loss of a chance is a surrogate for causation. In the latter
situation turning to this theory is not justified. However, courts admit implic-
itly that the loss of a chance theory is used to replace the absence of causation.
Indeed, it could happen that even if the creditor of the obligation would have
taken a different decision, the chance of avoiding damage is not lost, because
the damage would have occurred in any case.59 This is an argumentation in
terms of causation and not in terms of the evaluation of the damage. If the
creditor of the obligation to inform was impeded to take a chance, compen-
sation would be necessary, even if very low. In such a situation, because the
chance has been taken and lost, the proof that the damage would have occurred
in any case prevents compensation of the damage.

245. The drawback of the application of the loss of a chance theory is that
the client never gets full compensation of the damage sustained, but only a part
thereof. Since it is not certain that, correctly informed or advised, the client
would have taken the best solution for him, it is impossible to compensate the
loss of benefit that such a course of action would have brought about.

246. A recent French case will probably lead to a decrease in the situations
in which it will be necessary to turn to the loss of a chance theory. Indeed, the
Cour de cassation adopted a new solution concerning the burden of proof on
causation, awarding great power of investigation to the courts.so The French

58See suprn, nos. 220ff.
59See, e.g., CE, 15 January 2001, C. c~ Centre hospitnlier régionnl de Toulouse, D. 2001,

p. 2924 with note D. Dendoncker: "L'état de santé de Monsieur C. nécessitait de manière
vitale une intervention (. .. ], qu'il n'y avait aucune alternative thérapeutique moins risquée
que 1'opération réalisée; que par suite, la faute commise par le centre hospitalier régional
de Toulouse n'a pas entrainé, dans les circonstances de 1'espèce, de perte de chance pour
Monsieur C." Admitting more easily the establishment of the absence of causation, Civ. I,
13 November 2002, 2 cases, Bull. civ. I, nos. 265-266, RTD civ. 2003, 98, with obs. P.
Jourdain.

soCiv. I, 20 June 2000, Bull. civ. I, no. 193; Defr. 2000, 1121, obs. D. Mazeaud; D. 2000
somm. 471 obs. P. Jourdain. For the appeal case, CA Angers, 11 September 1998, D. 1999,
46 with note J. Penneau. This case is the follow-up of the famous Hédreui! case concerning
the burden of proof of the breach of duty; Civ. I, 25 February 1997, Bull. civ. I, no. 75, cit.
suprn.
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Supreme Court stated that, in consideration of the fact that the breach on the
side of a physician of the duty to inform deprived the patient of the possibility
to give an informed consent or refusal, it is for the Judge (o,f,~ice du juge) to
research the effect that the information could have had for this consent or
this refusal. In the case in point, the lower Court stated that the patient, if
correctly informed, would not have refused the medical treatment, the cause
of the damage, and therefore that he could not prove the existence of damage
that can be compensated. This is a very important reversal of the previous line
of the case law. Even if it concerns the burden of proof and the investigative
powers of lower courts, it has a very important practical consequence on the
substantive law and the amount of damages awarded to the creditor of the
obligation to inform and to advise.

5.2.2.2 The shift of the burden of proof on causation

247. The second exception to the rule, imposing the burden of proof of the
causal link on the client, consists in a partial or complete shift of the burden of
proof on causation. Such jurisprudence is mainly found in German legal sys-
tems. In the situation in which it has been proven that the provider breached
a duty and the client substantiates that he might have decided differently if he
had received the correct information or advice, the burden of proof is shifted.
This solution is standing case law for medical information and advice in both
Germanysl and Austria62: the so-called Entscheidungskonflikt (`conflict of de-
cision').63 The reason for this reversal can be explained as follows. The client
called for information and~or advice to make a sound decision. It is therefore
likely that he will base his decision on the information supplied and that he
will follow the advice given. In this particular case, the advice received proved
later to be incorrect. For the same reason as he followed the advice actually

s1Fixed case law, BGH 26 June 1990, NJW 1990, 2928; VersR 1990, 1238, "Ob der Patient
fur den Fal] der vollstandigen und richtigen Aufkl~rung plausibel darlegen kann, daII er wegen
seiner Einwilligung in den ~rztlichen Eingriff in einen Entscheidungskonflikt geraten wáre,

liifit sich in aller Regel nur nach seiner persSnlichen Anhórung beurteilen"; BGH I1 December
1990, NJW 1991, 1543; JZ 1991, 673; BGH 7 April 1992, VersR 1992, 960; NJW 1992, 2351;

BGH 14 June 1994, VersR 1994, 1302; NJW 1994, 2414; BGH 17 March 1998, VI ZR 74~97,
NJW 1998, 2734.

s20GH 16 June 1998, 6 Ob 126~98b, Ecolex 1998, 857, with regard to the absence of infor-
mation about the risk of a nerve injury in medical treatment and the risk of permanent pain.

The chances of such a risk occuring were 1 to 1000. The patient succeeded in substantiating
that the information about such a risk, even exceptional, would have been sufficient to be
hesitant about consenting to the treatment. The physician failed to prove that the patient
would have consented to the operation even if providing correct and complete information,
and was held liable despite the fact that the treatment was in accordance with the state of
the art.

s30utside medical law, this theory is generally not applied and the client still has to
substantiate how he would have reacted if the right advice or information would have been

provided, BGH 16 February 1995, NJW-RR 1995, 619, for a case of liability for wrong
information provided by an accountant.
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provided and relied on the information, it may be assumed that he would have
relied on correct information or would have followed the correct advice, or at
least would hesitate to choose the option he-at the recommendation of the
provider-actually chose. Liability is in any case excluded if the doctor con-
vincingly indicates that, if he had given the necessary information, the patient
would have given his consent to the procedure advised and the patient cannot
make it plausible that he would have been in doubt whether or not to con-
sent.ó4 In such a case, the provider proves it would not have mattered for the
client's decision if the information or the advice had been correct, which would
have been the same anyway. If he cannot prove that, the causal link between
the breach of duty and the damage the client has sustained, is proven. The
technique of the Entscheidungskonflikt is of interest when the consequences of
the lack of information or advice about risks that, if materialised, would have
serious effects on the situation of the other party. If such is not the case even
if a breach of duty is present, the causal link cannot be established. Indeed, if
the chance the risk materialises and the effects thereof would not be serious,
providing the information could hardly influence the client's decision, for he
would probably have taken the risk anyway. As a consequence of this there is
no Entscheidungskonflikt.ó5 The opposite is also true. In some cases, it is not
necessary to partially reverse the burden of proof on causation in application
of the theory of the Entscheidungskonflikt, because it is clear that the patient
correctly informed of the risks would have taken another decision and avoided
the damage.ss There is no need to argue of the hesitation of a correctly in-
formed patient, while there is the certainty that he would have taken another
decision.

248. In some cases concerning medical liability for lack of information,
the Swiss Federal Tribunal goes even further admitting even a presumption of
causation. In a very important case of 1993, a physician wrongly informed a
patient about the financial coverage of a treatment consisting in removing the
body fat of the patient. In his opinion, the public health care system would
pay for the operation, but this was not the case since the patient's weight was
not beyond the limit of 180Ió of normal weight required for social security. The
determination of the breach of the duty was not problematic; the main issue
consisted in determining if, correctly informed, the patient would have chosen
in favour of a different course of action. In the absence of evidence given
by the patient, the Federal Court presumed "on the basis of the general life
experience" that the patient would not have decided in favour of the operation

s4See, e.g., BGH 17 March 1998, VI ZR 74~97, NJW 1998, 2734.
ssSolution found by a Dutch Court, Rb. Amsterdam, 19 June 1996, VR 1997, 106.
ssBGH 30 January 2001, NJW 2001, 2798. In this case the physician did not inform the

patient about the risk of impotence. The Bundesgerichtshoj' first asserted that the patient
would have found himself in a real conAict of decision if sufficiently informed, but it also
asserted that the patient would have decided against the operation if he had known of the
risk of impotence.
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in the absence of the incorrect information.s~ This is a pure presumption of
causation and therefore a reversal of the burden of proof: it is up to the adviser
and the information provider to prove that in absence of a breach of duty on
his side the damage would not have occurred or would have been of a different
kind.

249. The German doctrine of Entscheidungskonfiikt has been applied so
far only to medical information and advice. Barendrecht and Van den Akker
argue that this doctrine could be extended outside medical situations, starting
from the presumption that a reasonably acting and informed client would have
followed the information or advice.68 The need of a reversal of the burden of
proof on causation is even stronger in those situations where the client espe-
cially asked to be informed or advised, as is the case where a contract for the
provision of information or advice has been concluded. In such cases, there
are no particular reasons for letting the burden of proof on the client, when it
is impossible for him to bring that proof and when it is ascertained that the
professional did breach his duty.

250. In Dutch law, in the case of safety measures, the causal link between
the breach of such measures and the damage that occurred is presumed to
exist, leading to a shift of the burden of proof.69 The Hoge Raad has extended
this rule to other situations where an act-including an omission, such as the
failure to properly inform or advise-creates a risk and that risk materialises.70
The causal link was deemed to exist since the failure to warn had increased the
risk of damage and that risk had materialised.71 However, this evolution in the
direction of an extension of the shift of the burden of proof on causation seems
to have come to an end. The Hoge Raad recently explicitly denied in general
and broad terms to extend this rule to cases where a duty to inform a patient

of a risk was breached and that risk subsequently materialised. The Hoge Raad
argued that the duty to inform is meant to enable the patient to make an

fi~Swiss Federal Tribunal, 27 December 1993, ATF 119 II 456, SJZ 1994, 146; see also

the comments by Abegglen, ZBJV 1994, 178ff.; Wiegand ZBJV 1995, 360ff.: "II ressort

de la chronologie des faits constatés par la cour cantonale que le défendeur a pzoposé à la

demanderesse de procéder à une ga,stroplastie et que la patiente, avant d'accepter, a demandé

au praticien si 1'intervention était couverte par 1'assurance-maladie. Il faut en déduire que la

prise en charge des frais par la caisse-maladie était un élément intervenant dans la volonté

de la demanderesse de se faire opérer. La violation de 1'obligation d'informer commise par

le médecin se trouve ainsi dans un lien de causalité naturelle avec le dommage. En outre,

le fait d'ëtre rassurée sur la couverture d'assurance était un facteur propre, selon le cours

ordinaire des choses et 1'expérience générale de la vie, à amener la demanderesse à consentir

à la gastroplastie. La condition du lien de causalité adéquate est dès lors également réalisée."

saJ.M. Barendrecht and E. van den Akker, Informatieplichten van dienstverleners, Deven-

ter, W.E.J. Tjeenk Willink, 1999, nos. 449-450. See also I. Giesen, Bewijslastverdeling bij

beroepsaansprakelijkheid, Tjeenk Willink, Deventer, 1999, pp. 142-144
69I. Giesen, Bewijslastverdeling bij beroepsaansprakelijkheid, Tjeenk Willink, Deventer,

1999, pp. 66ff., 79ff.
~oHR 26 January 1996, NJ 1996, 607 (Dicky Tmding ll), a case in which a notary was

held liable for the failure to warn against the risks involved in a transaction.

~lI. Giesen, op. cit., p. 67; J.M. Barendrecht and E. van den Akker, op. cit., no. 447.
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informed decision on whether or not to consent to the suggested treatment. A
breach of that duty calls into being the risk that the patient cannot exercise his
right to self-determination in the manner he chooses, i.e. the risk that he makes
a choice he would not have made otherwise. The duty to inform is therefore not
as such meant to protect the patient from the occurrence of a medical risk, but
(only) to prevent the risk of the loss of the opportunity to properly choose.72
This has to be considered as a partial reversal of the previous line of the case
law.

251. In the case of the existence of a fiduciary duty, English law also seems
to reverse the burden of proof on causation. In an old Privy Council case, it
was held that where the breach is a non-disclosure of material information, the
burden of proof as to causation is reversed.73 In Brickenden v. London Loan
and Savings Co., Lord Thankerton said that "when a party, holding a fiduciary
relationship, commits a breach of his duty by non-disclosure of material facts,
which his constituent is entitled to know in connection with the transaction,
he cannot be heard to maintain that disclosure would not have altered the
decision to proceed with the transaction, because the constituent's action would
be solely determined by some other factor. Once the court has determined
that the non-disclosed facts were material, speculation as to what course the
constituent, on disclosure, would have taken is not relevant." The solution
held in Brickenden has been adopted in several common law countries.74 This
solution, however, finds its ground in the specificity of a fiduciary relationship.
First, the reversal of the burden of proof on causation is consistent with the
draconian nature of the fiduciary duty. In determining the issue of liability, it is
irrelevant to consider the issue of causation between the breach of duty and the
alleged loss. Liability will be imposed where the fiduciary has placed himself
or herself in a position of conflict or potential conflict. It is immaterial that the
breach did not cause any loss. Secondly, the issue of causation of loss is often
not in issue because there are many cases where the fiduciary duty's breach
has caused no loss at all to the aggrieved party.75 However, courts usually find
liability and order an account of profits.

The application of these particular provisions for the establishment of causation
leads to awarding different functions to the requirement of causation.

~ZHR 23 November 2001, NJ 2002, 387, with annotation J.B.M. Vranken.
73Brickenden v. London Goan and Snvings Co. [1934] 3 DLR 465 at 469. See also Ferris

[1983] 9 DLR 183; a solicitor breached his fiduciary duty in advising a lender when already
acting for the borrower.

74For Australia, see, e.g., Commonwealth Bank oj Australin v. Smith (1991) 102 A.L.R.
453; Wnn v. McDonnld (1992) 33 FCR 491.

~SE.g., in Regnl (HastingsJ Ltd. v. Gulliver [1967] 2 AC 134, the company was unable to
take up an opportunity which was later taken up by the defendant directors. In Industrial
Development Consultants Ltd. v. Cooley [1972] 1 WLR 443, the opportunity was not
even available to the company, and the defendant director was invited to tender for the work
personally. In both cases, the breach of fiduciary duty did not cause any loss for the company.
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5.2.3 Different functions of the requirement of causation

252. A final point has to be noticed. Beyond the differences noticed be-
tween European jurisdictions in solving the issues of, on the one hand, the
determination of the information that has to be disclosed and, on the other
hand, the establishment of the causal link between the breach of the duty and
the damage, their combination may end up in different practical solutions. It
has been shown above that the amount of information that has to be disclosed
is determined according to the criterion of the influence on the decision of the
client, the creditor of the obligation. If information is not likely to influence
the decision of the client, its disclosure is not necessary. When this determina-
tion is made in concreto, i.e. following the particular client test, the causation
requirement has exactly the same function. In other words, the proof of the
breach of duty leads ipso facto to the existence of the causal link. Such is
explicitly the case in German law and appeared clearly in cases concerning
information regarding medical risks, where the number of risks to be disclosed
and the causation consist in fact in one single requirement for liability. Con-
trary to the traditional liability approach, the condition of the breach of duty
and the one of the causation are confused in one.

253. It has been noticed above that not all legal systems follow the sub-
jective determination of the content of the obligations to inform and to advise.
When the information concerns what a reasonable or prudent client regards
as relevant, the determination of the causation allows courts to modulate the
objective test taking into account the particular situation of the client in ques-
tion. More precisely, this modulation of the content of the objectively required
information is the consequence of the subjective absence of the causal link.
Indeed, if the provision of the information that had to be provided would not
have influenced the decision of the particular client in question, the breach of
duty does not have legal consequences. Even if, technically, a breach of duty
has been committed, practically the content of the obligation is alleviated.

254. However, the situations of the determination in abstracto and in con-
creto of the amount of information to be provided diverge in one essential
aspect. This is particularly noticeable with regard to information about the
risks.~s The modulation of the content of the information can go only in one
direction. It can only alleviate the obligation and never intensify it. The
consequence of this is that the objective determination of the content of the
obligation to inform is an ideal maximum of information that the debtor will
have to disclose. This highest level of disclosure is reduced when the court
establishes the causal link between the breach of duty and the damage. This
situation leads to disputable solutions when the maximum amount of infor-
mation is low. This happens concerning medical risks. Some legal systems

76The information about medical risks is the main area where this occurs. However, the
solution regarding medical risk is applicable to all situations of information about risks.
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assert that risks whose frequency of manifestation is exceptional will not be
disclosed, even if they have important consequences.~~ If such is the case, the
creditor of the obligation cannot receive compensation for the damage suffered
by proving that informatíon that has not been disclosed would have led him
to take another decision and thus avoid the damage suffered. This solution is
contrary to the basic function of the obligation to inform which is to enable its
creditor to take an informed decision. The best solution would, in my opinion,
be to abandon the a priori determination of the information to be disclosed in
favour of a unique causation test. Especially with regard to information about
risks the solution should be that all risks have to be disclosed, but the debtor
of such an obligation is liable only if that breach of duty is the cause of the
damage. Finally, the fact that the client is informed of the risks and decides to
go on with it, means that he assumes the risks and exonerates the debtor from
liability. This reversal of the burden of the consequences of the materialisation
of a risk is valid only if the damage derives from one of the risks disclosed.~g

77See supra, essentially in medical treatment. F~ench law renewed with this solution
according to my interpretation of the law of 4 March 2002. Cf. A. Pinna, Le nouveau droit
franr,ais de 1'obligation d'information sur les risques médicaux, Lex Medicinae - Revista
Portuguesa de Direito da Saude, forthcoming 2003.

78This is the analysis made by part of the Spanish doctrine; M. Yzquierdo Tolsada, Sistema
de responsabilidad civil contractual y extracontractual, Madrid 2001, pp. 351-352. The same
analysis is accepted by case law in medical matters, STS 23 April 1992 Aranzadi 3322, where
the Tribunal Supremo ruled that the lack of information resulted in the physician not being
exonerated and still assuming liability for the risks of the treatment.
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Defences: Exoneration of the
liability of the provider

255. The debtor of an obligation to inform or to advise has several defences
in order to be relieved from liability in the case of breach of a duty. Of course,
he may try to prove that the non-performance of the obligation is due to force
~m.ajeure. In practice, this will very rarely be the case. Other defences are used
more frequently. First of all, the debtor may avoid total or partial liability by
stipulating a limitation of liability clause in the contract. These clauses are
not systematically valid. Secondly, the debtor may try to raise the fact that
the creditor of the obligation did not need to be informed or advised because
he is a competent man who should have been aware of that specific piece of
information already. Here again, this defence is not accepted by courts in all
jurisdictions. The only defence that is generally available to the debtor is total,
though more often partial, exoneration because of the contributory negligence
of the creditor of the obligation to inform and to advise.

6.1 Exoneration on the basis of the stipulation of special
clauses

256. It is not rare that providers of information and advisers seek to re-
duce their liability by drafting in their favour the contract they offer customers.
Especially in information contracts, we usually see clauses stating that the in-
formation is given "without commitment and without responsibility" or "with-
out guarantee". Of course, such clauses are possible only with regard to the
main obligations to inform and advise. Since ancillazy obligations are generally
implied by the law, it is diíficult to deviate from them in a contract. Courts
generally apply the general rules concerning limitations and exclusions of lia-
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bility.l In other cases, what is limited is not the liability, but the extent of
the obligation of the provider. Can a provider just supply the information he
already has or is he under an obligation to research and collect the informa-
tion required? The question here is how to determine the possibilities for the
provider to limit such additional duties.

257. Concerning the limitation of the duty to verify the information, French
legal doctrine considers that such terms are exclusion of liability clauses.2 Ac-
cording to the fact that these terms deny the essence of information and advice
contracts, they should be void.3 This is the solution found in a part of the case
law.4 In the case in question a merchant contacted a company specialised in
commercial information and asked information about another merchant with
whom he planned to enter in to a contractual relation. Wrong information was
provided. It was held that the term excluding the obligation to verify such
information was void, because the essence and the purpose of the activity of
the agency is to supply the client with information on which the latter can
rely.5 This does not mean that it is always impossible for contracting parties
to modulate the content of their obligation. The factor price is important in
appreciating the validity of such terms. It is possible to reduce the duties of
the provider if the price is cut down as well. The limit of such limitations is the
minimum of diligence required by each contracting party. The provider cannot
say to the client that he will perform the contract and at the same time keep
the possibility of not doing it. This is contrary to the essence of the contract
and the basic principle of good faith.s This idea is behind the case law that
qualifies as gross negligence some behaviour of information providers, with the
purpose of eliminating exoneration clauses.7 The same solution applies to the
clauses modulating the standard of care or limiting the intensity of the main
obligation.

258. In English law, Hedley Byrne ê~ Co. v. Heller ê1 Partners Ltd. was
the leading case on this issue.8 In this case concerning the liability of a bank

lIn consumer contracts, these stipulations are generally considered to be invalid, accord-
ing to European and domestic Unfair Contract Terms Acts.

2Ph. Delebecque, Les clauses allégeant les obligations, Diss. Aix 1981, L.G.D.J., nos.
382ff.

3Ph. Delebecque, Contrat de renseignement, J.-Cl. Contrats et Distribution, Fasc. 795,
1991, no. 89.

4See T. civ. Seine, 19 January 1953, Gaz. Pal. 1953, 1, 238.
5"Attendu que t'essence et le but même de 1'activité commerciale de 1'agence est de

fournir à sa clientèle des indications matérielles dont elle peut tirer certaines conclusions; que
le faible prix des renseignements ne saurait valablement dispenser leur auteur de prendre des
mesures nécessaires pour que ceux-ci soient exacts, et qu'une opinion contraire conduirait à
légitimer une véritable tromperie sur la qualité du service rendu."

óEssentially, Ph. Delebecque, Les clauses allégeant les obligations, Diss. Aix 1981,
L.G.D.J., passim.

7CA Lyon, 9 May and 5 June 1912; RTD civ. 1912, 981 with obs. R. Demogue; CA Paris
12 May 1920, D.P. 1921, 2, 39.

BHedley Byrne v. Heller f! Partners [1964] AC 465; [1963] 2 All E.R. 575, see suprn.
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for negligent information about the creditworthiness of a client, the House of
Lords said that there could be liability even for the provision of information
free of charge. However, in this particular case, since this information was
provided by the bank under a disclaimer-"For your private use and without
responsibility on the part of the bank or its officials"-the bank was found not
liable. The solution given in this case has to be interpreted according to the
Unfair Contract Terms Act 1977. According to this Act any term or notice
whose purpose it is to exclude or limit liability for loss or damages (other than
for death or personal injury) is subject to a statutory test of reasonableness
and the burden of proof is on the person who seeks to rely on this term.

259. The leading case is now Smith v. Eric S Bush.9 The House of Lords
held that the limitation of liability was subject to the Unfair Contract Terms
Act 1977 and that it was unreasonable. Especially, the House of Lords at-
tempted to draw up a list of factors that have to be taken into account when
determining the reasonableness of an exclusion or limitation of a liability term.
These factors are:lo

1. whether the parties are of equal bargaining power;

2. in the case of advice, whether it would have been reasonably practica-
ble to obtain the advice from an alternative source, taking into account
considerations of costs and time;

3. the difficulty of the task being undertaken for which liability is being
excluded;

4. the practical consequences of the decision on reasonableness, with partic-
ular regard to the availability of insurance and its effect in spreading the
risk of negligence over a wider area, thus lessening the impact.

260. This case concerning surveyors and valuers has an impact beyond this
specific service, and the criteria of reasonableness, because of their generality,
are applied in other areas. The House of Lords stressed the fact that it is not
unreasonable for professionals in all circumstances to seek to exclude or limit
their liability for negligence.11

9Smith v. Eric S Bush [1990] A.C. 831. This case concerned disclaimers of liability
contained in mortgage application forms and in a mortgage valuation report. The disclaimer
asserted that the valuation was for the benefit of the lender and that no responsibility was
implied or accepted for the value or conditions of the property by reason of the inspection
report.

1oSmith v. Eríc S Bush [1990] A.C. 831, at 859-860.
I1Lord Griffith continued: "Sometimes breathtaking sums of money may turn on pro-

fessional advice against which it would be impossible for the adviser to obtain adequate
insurance cover and which would ruin him if he were to be held personally liable. In these
circumstances it may indeed be reasonable to give the advice on the basis of no liability or
possibly of liability limited to the extent of the adviser's insurance cover."
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6.2 Exoneration on the basis of the competence of the
creditor of the obligation

261. The competence of the creditor of the obligation has different effects
on the content of the obligation to inform and to advise. For example, in the
presence of a completely ignorant client, the information must be provided in
a clearer way since the provider is obliged to make sure that the information is
understood. Moreover, in some specific cases this situation leads to an allevi-
ation of the duty to inform. Such is the case for a patient who knows nothing
about medicine; the physician ís generally relieved from the obligation to in-
form the patient of the technical details of the treatment recommended.12 In
contrast, the fact that the client is competent is taken into account by several
legal systems to reduce the duties to inform and to advise of the provider.
The reasoning is the following. If the client himself is competent or has other
providers of information or advisers, the question arises whether or not that
assumed competence may influence the (depth of the) information that has to
be provided. The solutions adopted in the Member States of the European
Union seem to clash at this point.

6.2.1 The diverging solutions regarding the influence of the
creditor's competence

262. Under French law, the Cour de cassation used to take into consider-
ation the competence of the client to modulate the intensity of the obligation
of the adviser, stating that when a particular type of competence can be as-
certained, the duties to inform and to advise are to be alleviated,13 completely
relieving the provider from liability.14 The obligation to inform and to ad-
vise was relative, depending on those circumstances. As a consequence, the
extent of the obligation to advise and inform was frequently modulated. The
modulation was made in consideration of the personalities of the parties to
the contract. The rule applied was quite simple in its logic, but was of very

lZsee, e.g., Article 29 paragraph 3 of the Italian Code of Medical Ethics of 1995: "Le
informazioni relative al programma diagnostico e terapeutico possono essere circoscritte a
quegli elementi che cultura e condizione psicologica del paziente sono in grado di recepire ed
accettare, evitando superflue precisazioni di dati inerenti gli aspetti scientifici."

13Civ. I, 7 February 1990, Bull. civ. I, no. 37; Com. 11 December 1990, Bull. civ. IV,
no. 320, RTD civ. 1991, 318, J. Mestre; Civ. I, 2 July 1991, Bull. civ. I, no. 228; Defr. 1991,
p. 1272, obs. crit. J.-L. Aubert. In the last case, an estate agent did not resell the estate
bought within the time limit imposed by the law and incurred a fiscal sanction. He sued
the notary blaming him for not having informed him about this risk when he purchased the
estate. The Cour de cassatàon stated that the client, because he was a professional, should
have known this and that the notary was not obliged to inform him.

l4Com. 27 April 1976, Bull. civ. IV, no. 139: "Aucun manquement ne pouvait être
reproché au conseíl dès lors qu'ils s'abstenait d'informer le créancier de cette obligation de
ce que celui-ci savait déjà ou aurait du savoir." Complete exoneration of the provider.
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weak predictability. Since in specific situations courts were of the opinion that
the client had the intellectual capacity to come up with a personal opinion
by himself and therefore to protect himself against the risk of the operation,
they would modulate the obligation until the establishment of the necessazy
equilibrium. If the intellectual capacity of the client was lower than average,
the obligation to inform and to advise was stricter and broader than usual. If
the intellectual capacity of the client was higher than average, the duty of the
information provider and the adviser was alleviated.ls

263. Since 1995, the Cour de cassation has taken the opposite position
concerning the duties of legal service providers. The obligation of the adviser
and the information provider is no longer alleviated; neither when the client
is, or should be, advised by a third adviser,ls nor when the client is competent
himself, unless it is proven that the client had the concrete knowledge of the
information.17 French doctrine summarises this line of the case law stating
that the obligation to inform and to advise is not relative (according to the
competence of the client), but absolute.18 The reversal of the line of the case
law started with notaries, but now also concerns lawyers, legal advisers19 and
solicitors.20 This solution is a sign of the growing rigour of the jurisprudence
regarding the adviser. In the particular case of the presence of two advisers in
breach of duty towards the same client, the latter may claim full compensation
for the damage from each adviser: both are jointly and severally liable.21 The
only exception, in which the professional is relieved from the duty to inform
and to advise, exists when it can be proved that the other party already had

lsOn the analysis of this line of the case law, see X. Perron, L'obligation de conseil, Thèse
Dactyl. Rennes, 1992, nos. 534ff.

1sCiv. I, 10 July 1995, Bull. civ. no. 312 (notary); Defr. 1995, p. 1413, obs. J.-L.
Aubert; Civ. I, 12 December 1995, Bull. civ. I, no. 459; Civ. I, 18 June 1996, Bull. civ. I,
no. 260; Civ. I, 13 November 1997, Bull. civ. I, no. 308; Civ. I, 3 March 1998, Bull. civ. I,
no. 93, D. 2000, J., 122 note Sabatier.

17Civ. I, 28 November 1995 and 30 January 1996, Defr. 1996, p. 361, obs. J.-L. Aubert;
Civ. I, 25 November 1997, Bull. civ. I, no. 329; Civ. I, 9 June 1998, Bull. civ. I, no. 166.

18Fr. Terré, Ph. 5imler and Y. Lequette, Droit civil, Les obligations, 8th edn., Dalloz,
2002, no. 591. Contm, strangely, N. Reboul, Les contrats de conseil, Marseille, PUAM, 1999,
nos. 688ff., who continues to state that the obligation to advise is relative. The formula used
in the latest cases is very clear: "Le notaire est tenu d'un devoir de conseil envers son client
dont il ne peut pas ëtre déchargé par les compétences de celui-ci"; see Civ. I, 4 April 2001,
Bull. civ. I, no. 104, Resp. Civ. Ass. 2001, no. 227.

19Civ. I, 29 April 1997, Bull. civ. I, no. 132; J.C.P. 1997.II.22948 with note R. Martin;
Contrats Conc. Consomm. 1997, no. 111, with obs. L. Leveneur; the presence of a solicitor
in the claim does not relieve the lawyer from his obligation to advise. Civ. I, 12 Januazy
1999, Bull. civ. I, no. 15; Defr. 1999, 382 obs. J.-L. Aubert; Civ. I, 19 May 1999, Bull. civ.
I, no. 164, both stating that the professional competence of the client does not relieve the
lawyer from his duty to advise. Civ. I, 7 July 1998, Bull. civ. I, no. 238; RTD civ. 1998,
911, obs. P. Jourdain (drafter of a contract).

ZoCiv. I, 24 June 1997, Bull. civ. I, no. 214; J.C.P. 1997.II.22970, with note E. du
Rusquec; Contrats Conc. Consomm. 1997, no. 162, with obs. L. Leveneur.

ZISee, e.g., Com. 14 January 1997, Bull. civ. IV, no. 16: "Chacune des fautes commises
avait concouru à la réalisation de 1'entier dommage, de sorte que la responsabilité des deux
entreprises devait ètre retenue in solidum envers la victime de celui-ci."
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the concrete knowledge of that particular fact.22 If the duty to inform and to
advise is no longer modulated because of the competence of the other party,
the Cour de cassatíon states that every fault of the principal could limit the
damages due by the adviser and the information provider, and annotators are
of the opinion that a competent principal can be held contributory negligent
much more easily.23

264. The obligation to inform and to advise is, however, not absolute for
all debtors. Such a duty is still relative for the seller when the buyer is a profes-
sional and his competence is sufficient to presume that he knows the technical
features of the good, i.e. the seller is not obliged to inform the buyer.24 The
Cour de cassatíon continues to state that the competence of the client in such
cases leads to the alleviation of the duties to inform and to advise. The same
can be said for the duties to inform of banks. They are not obliged to inform
the client when he is a professional.25 The line between these two categories
can be drawn as follows. For purely intellectual services, the competence of the
other party is of no consequence, while for sales and for contracts for which the
material part is preponderant on the intellectual part, the competence of the
other party determines the existence of the obligation to inform and to advise.

265. In other jurisdictions, the solution is generally different. The German
Bundesgerichtshof consistently rules that an adviser does not need to inform
his client of what that client already knows.~s But here and in other countries,
it is less clear whether the mere competence of the client or the presence of
other advisers influences the duties of the adviser. It has been ruled that if
the client shows enough knowledge in the field of competence of the provider,
the duty to infortn and to advise fades away.27 A similar solution is approved

Z2See, e.g., Civ. III, 20 November 1991, BuIL Civ. III, no. 284, where the Cour de cassn-
tion consíders that no implied obligations to inform exist when the information is universally
known. Adde, Civ. I, 26 November 1996, Bull. civ. I, no. 423; Defr. 1997, 343, obs. J.-L.
Aubert, stating that the obligation to inform required by the notary does not cover facts
that are known. The same solution goes for a physician in Dutch law; the duty to inform
does not include facts that are generally known. See, e.g., Rb. Arnhem 26 November 1995,
NJ 1997, 141 (with regard to the risk of the non-effectiveness of a sterilisation).

Z3Civ. I, 30 January 1996, Defr. 1996, p. 361, obs. J.-L. Aubert; Civ. I, 9 June 1998,
Bull. civ. I, no. 166. On contributory negligence, see infrn, nos. 270ff.

24 "À 1'égard de l'acheteur professionnel, 1'obligation d'information du fabricant n'existe
que dans la mesure ou la compétence de cet acheteur ne lui donne pas les moyens d'apprécier
la portée exacte des caractéristiques techniques de biens qui lui sont livrés", Civ. I, 3 June
1998, Bull. civ. I, no. 198; RTD civ. 1999, p. 89, obs. J. Mestre. Adde in the same
direction, Civ. I, 7 June 1995, Bull. civ. I, no. 251; Civ. I, 20 June 1995, Bull. civ. I, no.
277; Com. 4 March 2000, J.C.P. 2000.II.10367 with note Talon, the latter for a competent
user of computer software.

25Com. 18 February 1997, Bull. civ. IV, no. 51 (stock market operation); Com. 2ï
January 1998, Bull. civ. IV, no. 41 (idem); Com. 3 Mai 2000, Bull. civ. IV, no. 90, for the
absence of the duty to inform an important company, operator of international trade, of the
consequences of an autonomous personal guarantee.

2eBGH 27 October 1994, IX ZR 12~94, VersR 1995, 303, NJW 1995, 330.
Z~BGH 4 February 1992, XI ZR 32~91, quoted by Canaris, Bankvertragsrecht 2nd edn.,
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by Portuguese doctrine, with the difference that the competence of the client
in principle only modulates the intensity of the obligation to inform and to
advise and only exceptionally this circumstance leads to the extinction of such
an obligation.28 These cases concerning the obligation to advise are generally
considered to be applicable to the mere obligation to provide information.

266. In Swedish case law, the duty to inform is excluded if the creditor is
competent. In a recent case a client claimed damages from his stockbroker for
losses caused by trade in index options.29 The question dealt with by the Hógsta
Domstolen was whether the stockbroker had been negligent by not informing
the client about the risks connected with the trade in index options. The Hógstn
Domstolen stated that there is a general responsibility for the stockbroker to
inform the client about the risks connected with options, in order for him to
fulfil his commission carefully. It was also undisputed that the stockbroker
had not informed the client about these risks. However, in this special case
the client was a businessman who had a good knowledge about the financial
market and about stock trading. He also had experience with trading in stock
options, and had also made a very competent impression when talking to his
stockbroker. The Hógsta Domstolen therefore concluded that the stockbroker
had had good reasons to believe that the client was sufficiently aware of the
special risks connected with index options. He could therefore not be held
liable.

6.2.2 Searching the best solution

267. Both approaches have advantages and disadvantages. The F'rench rule
has the advantage of legal certainty and clarity: the provider knows he always
has to fully advise his client, including disclosing all the risks and alternatives.
The rule may also be seen as very client-orientated. Several arguments may be
put forward in favour of this general rule. First of all, even a partly competent
client may not always be the best judge of his own affairs.30 The client, ap-
preciating that problem, may even have asked for the advice for exactly that
reason. Secondly, the contrary solution would incite the adviser to be passive
in the presence of a professional or assisted client. A third argument, which
primarily relates to the situation in which the advice is the main object of the
contract, is that if the client had wanted less than a`full' advice, he would
most likely have contracted to that extent. A fourth argument concerns the
situation in which the obligation to advise is a secondary obligation. In such

no. 1881; at the sale of stock options, a bank is not obliged to inform the client of alternatives
or risks if the client is familiar with the market.

2eJ.F. Sinde Monteiro, Responsabilidade por conselhos recomendagóes ou informa~óes,
Coimbra, Livraria Almedina, 1989, p. 387, according to which the less the layman can
determine himself, the more thorough should the adviser's diligence be.

29HD 12 December 1995, NJA 1995 p. 693.
30J.L. Aubert, case notes quoted above.

149



Defences: Exoneration of the liability of the provider

a situation, with regard to the borrowed knowledge of the third adviser, it
should be mentioned that the client runs the risk of both advisers pointing to
each other; both stating he thought the other adviser had already given the
information. As a rule, one may therefore state that the obligation to advise
should remain unaffected by presumed competence of the client or by advice
given by others.

268. On the other hand, the modulation of the content of the obligation
to inform and to advise in consideration of the competence of the client seems
more efficient economically. Gathering and giving of information adds to the
costs of the service, whereas - if the client is indeed competent himself - these
extra costs are probably made unnecessarily. A part of the Dutch legal doctrine
is of the opinion that if the client himself is competent or has other advisers,
it cannot be excluded that the adviser has and could have relied upon the
appearance the client already was aware of the risks and alternatives. In such
a case, the absence of information from the adviser may be excused.31

269. However, this economic argument in favour of limiting the extent of
the obligation seems to be relevant only if the client does not have merely
theoretical but indeed effective knowledge of the information the provider has
to supply.32 In such a case, none of the parties is served in ordering the adviser
to collect the information anyway and to supply that information to the client,
which costs both tiine and money. As the alleviation of the duty to inform
and to advise is the exception to the general rule, it is up to the provider to
prove the exception is to be applied. The mere competence of the client or the
presence of another adviser, is insufficient reason to believe that the client was
aware of the concrete information. If the provider fails to prove so, he will not
have lived up to his duties, described above, and will therefore be liable.

6.3 Exoneration on the basis of the creditor's
contributory negligence

270. There is an important difference between the modulation of the con-
tent and the intensity of the obligation to inform and to advise and the ap-
plication of the theory of contributory negligence. In the former situation,
legal reasoning goes in the direction of the absence of a breach of duty on the
side of the provider considering that there was no duty to inform or to advise:

31J M. Barendrecht and E. van den Akker, Informatieplichten van dienstverleners, Deven-
ter, W.E.J. Tjeenk Willink, 1999, nos. 364-367.

32Take the example of a lawyer asking a notary to draft a specific contract for the purchase
of an apartment for his private needs, stating that he already sorted out all the issues (tax
law and civil law) and that doing it in this way is the best solution possible. In this case, the
notary can reasonably rely on this statement and the lawyer is not in the position to sue him
for not having advised him not to choose this course of action. The reason for this is that
the notary can fairly assume the other party already has the concrete knowledge mentioned
above.
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no duty, then no breach of duty. The direct consequence of this is that the
professional is fully relieved from liability.33 On the other hand, the theory
of contributory negligence postulates that the debtor of the obligation was in
breach of his duty, but he was not the only one. The creditor was also under a
duty, notably a duty to search information himself34 or the duty to co-operate
with the other party, and was in breach as well. Both contracting parties not
having performed their obligations, liability is severed between them, with the
practical consequence that the debtor of the obligation to inform and to advise
has to compensate only part of the damage sustained by the creditor.

271. In German law, liability may be reduced if the client culpably neglects
to mention information he has or should have had which is relevant to the
advice.35 Indeed, rules on contributory negligence apply in the case where the
creditor fails to do something that is part of his own responsibility.36 This
is especially the case if he fails to inform the adviser of all necessary facts.37
In an English case, the client claimed damages from a professional surveyor
for having overestimated the profits in valuing a restaurant. The client had
obtained the most recent accounts of the business, biit inexplicably chosen not
to show them to the valuer. The Court stated that if it had held the surveyor
liable for negligence, it would have found the client contributory negligent.38 In
a recent Freiich case, the inheritor did not inform the notary of the existence
of a debt of the de cujus. The notary was prevented from providing good
advice to his client, notably to recommend him to accept the inheritance sous
bénéfice d'irtventaàre (under the condition for the inheritance to have a positive
balance) .39

272. In some rare cases, it has been held that the concealment by the client
of relevant information can totally relieve the provider of his liability. Indeed,
the adviser does not commit a fault if the client concealed some element essen-
tial to giving the appropriate advice.40 Of course, a professional is more capable
of giving this piece of information to the adviser than a non-professional. It is
generally accepted that the creditor of an obligation to inform and to advise,
especially that is the main obligation, has an obligation to co-operate. This
obligation is variable according to his competence and knowledge.

273. It is also accepted that a fault of the creditor can only limit the dam-

33See supra, nos. 261ff.
3aAs to this duty, in Ftance called the "o6ligation de se renseigner", see Ph. Le Tourneau,

De 1'allégement de 1'obligation de renseignement et de conseil, D. 1987, chr. 101, and,
especially, P. Jourdain, De 1'oblígation de se renseigner, D. 1983, chr. 139.

3sBGH 11 February 1999, IX ZR 14~98, MDR 1999, 571, VersR 1999, 1417.
3sBGH 17 October 1991, IX ZR 255~90, WM 1992, 62, 66; BGH 17 November 1994 - IX

ZR 208~93, WM 1995, 212, 214.
37BGH 20 June 1996, IX ZR 106~95, WM 1996, 1832.
3a Crnnehenth Securities Ltd. v. York Montngue Ltd. [1994] 1 E.G.L.R. 159.
39Civ. I, 4 February 2003, Resp. civ. ass. 2003 no 137.
aoCív. I, 27 June 1995, J.C.P. éd. N. 1996.II, p. 1213, with note Sanséau.
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ages due by the adviser.41 Under Austrian law, a specific provision regulates
contributory negligence.42 If the creditor fails his duty to co-operate, the dam-
ages due are reduced pursuant to Article 1304 ABGB. This Article states that in
case damage takes place and the damaged party is simultaneously at fault, the
latter must bear the damage proportionately with the person who has caused
the damage; if the proportion cannot be determined, the damage is borne in
equal parts. The amount by which the damages due are reduced is determined
by the degree of fault on the part of both the wrongdoer and the aggrieved
party.43

274. It is accepted in all jurisdictions that a creditor of an obligation to
inform and to advise can be contributory negligent. It is, however, not certain
when this is the case. The wrongdoing of the creditor is generally a violation
of an obligation to co-operate, and this obligation is stronger for a competent
client than for a layman. This means that the obligation to investigate by the
professional is stronger in the presence of a non-professional. Besides these
guidelines, clear information is not available.

275. It is in English law that the application of the rules on contributory
negligence is more elaborated with regard to informational duties. The rele-
vant provision is Section 1 of the Law Reform (Contributory Negligence) Act
1945, which provides: "Where any person suffers damage as a result partly of
his own fault and partly of the fault of any other person or persons, a claim in
respect of that damage shall not be defeated by reason of the fault of the person
suffering the damage, but the damage recoverable in respect thereof shall be
reduced to such extent as the Court thinks just and equitable having regard
to the claimant's share in the responsibility for the damage." This provision is
applicable to claims for negligence against professionals under informative obli-
gations.aa It does not matter whether the claim is based on contract or tort.4s
Before this case, the issue whether a defendant's own contributory negligence is
a defence not only to an action framed in tort, but also to an action framed in
breach of contract was disputed. This case establishes that contributory neg-
ligence is a defence that operates where the contractual liability is identical to
tortuous liability, i.e. where the contractual failing is a lack of reasonable care.
Such is the case for the majoríty of informational duties. On the other hand,
the defence of contributory negligence does not apply where the defendant is
strictly liable under his contract.

a1See, e.g., Civ. I, 30 January 1996, Defr. 1996, p. 361, obs. J.-L. Aubert; Civ. I, 29
February 2000, Bull. civ. I, no. 72; Defr. 2000, 733, obs. J.-L. Aubert; RTD civ. 2000, 576
obs. Jourdain: the fault of the creditor of the obligation to inform and to advise that was a
cause of the damage can be used for sharing the liability between the two parties.

aZSee also Article 6:101 BW.
a30GH JBl 1987, 583.
aaFor surveyors, see Untited Bnnk of Kuwnit pIc v. Prudential Property Services Ltd.

[1995] E.G.C.S. 190.
asForsikringsnktieselsknpet Vestn v. Butcher [1986] 2 All ER 488 (lower Court); [1988] 2

All ER 43; (1989] A.C. 852 (CA).
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There are indeed some cases concerning contributory negligence defence with
respect to professionals in breach of obligations to inform or to advise.4ó In
Youell,insurance brokers were instructed by an insurer to obtain reinsurance.
However, the reinsurance proved to be inadequate and the insurers sustained
damage. The insurers sued their brokers, blaming them for not having informed
them of the limitation of the reinsurance. The brokers were found only 80010
liable, because an insurer exercising reasonable skill and care in relation to the
business he is conducting would have noticed the inadequacy of the reinsur-
ance. In other words, the brokers failed to follow the instructions given and
to inform their client of this, but the client had to read carefully the reinsur-
ance conditions because he is competent. However, the majority of cases have
been decided about valuer-client relationships. Cases tend to take two lines.47
First of all, some professionals argue that it was unreasonable for the client to
believe or to rely upon the report. Secondly, in other cases, when reliance is
considered to be reasonable, the client's decision to enter into a transaction was
imprudent for other, independent reasons. However, if the latter situation of
contributory negligence is quite understandable and could encompass a large
scope of situations, the first situation is abnormal. It is, indeed, difficult to
accept that a professional should prove that the client should have disregarded
his advice. This happened in a case where a banker gave a mortgage on the
basis of an evaluation greatly in excess of the price at which the borrowers had
recently acquired the property.4e

276. As one may notice, there is a unanirnous doctrine and case law in
accepting defences for the debtor of an obligation to inform or to advise. How-
ever, there are important divergencies with regard to the determination of the
practical situations in which a defence is present. Two main situations are
to be noticed. First of all, the debtor of the obligation has a defence when
the client is competent. The determination of this competence may vary and
shows important differences between legal systems. Secondly, the debtor also
has a defence when the client fails to co-operate with him, notably by conceal-
ing important information. Because the duty to co-operate finds its grounds
in the general requirement of good faith and fair dealing, courts benefit by a
large freedom of appreciation. However, as has been noticed in the previous
chapters, some guidelines may be drawn for framing this important freedom
of judges in this field. These guidelines will be summarised in the following
chapter, together with a general conclusion.

asSee, e.g., Youell v. Bland Welch fl Co. [1990] 2 Lloyd's Rep. 431.
97R. Hodgin ( ed.), Professional Liability: Law and Insurance, LLP, 1996, pp. 672ff.
48Banque Bruxelles Lamóert S.A. v. Eagle Stnr lnsurnnce Co. Ltd. [1995] 2 W.L.R 607;

[1995] 2 All E.R. 769.
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Chapter 7

Outcomes and conclusion

I will first summarise the outcomes of this study in brief propositions, before
trying to give a general conclusion.

7.1 Outcomes

1. Information has two main functions; on the one hand, information has
no other function than pure knowledge; on the other hand, information is
given in order to allow the recipient to take a decision.

2. Information that aims to allow the client to take a subsequent decision
can be divided into factual information and evaluative information.

3. Advice is characterised by the provision of a recommendation to enable
the client to make a subsequent decision.

4. Information and advice are different from a legal point of view, but the
criterion of distinction is blurred, especially with regard to the assessment
of the standard of care.

5. With regard to factual information, the provider is liable whenever the
information is wrong (obligation of result).

6. With regard to evaluative information and advice, the provider is not liable
merely because the information is wrong; it is necessary to substantiate
that the provider did not act with reasonable care and skill (obligation of
means).

7. Case law and doctrine are unable to establish a clear criterion of existence
of ancillary duties to inform and to advise.

8. Main and ancillary obligations to inform and to advise are under an iden-
tical regime. There are two differences, however:

a. The first difference is the condition of existence of such obligations.
While main obligations arise explicitly out of a contract, ancillary
obligations are implicitly introduced into the contract, by law or eq-
uity.
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b. The second difference, noticed in the majority of European legal sys-
tems, is the presumption of the breach of the standard of care with
regard to ancillary obligations to inform and to advise.

9. Apparently free of charge information or advice given with personal inter-
ests by professionals are regulated as if they were provided in exchange of
money.

10. All legal systems agree on the existence of secondary duties of the infor-
mation provider and the adviser, but they clash with respect to the exact
content of such duties, in particular:

a. They diverge with regard to the extent of professional knowledge the
provider should have.

b. They diverge with regard to the risks the provider should disclose.
c. They diverge with regard to the alternatives the adviser should men-

tion.

11. The assessment of the causal link between the breach of duty and the dam-
age suffered is not made according to the general principles of causation.
There are three options:

a. The causal link is presumed to exist partially or totally.
b. The theory of the loss of a chance is used as a surrogate of the (absence

of the) proof of existence of the causal link.
c. The causation is characterised in abstrncto and not in concreto.

12. European legal systems diverge on the issue of the influence of the the-
oretical competence of the client on the content and the nature of the
obligation to inform or to advise.

7.2 Conclusion

277. From these propositions it is possible to draw a general principle ac-
cording to which European jurisdictions deal with obligations to inform and
to advise. Indeed, a similar question arises constantly with regard both to
the existence and the regime of these obligations. The issue is to determine
whether the existence (of ancillary obligations) and the regime (of both main
and ancillary obligations) is to be assessed in concreto or in nbstracto. There
are, of course, exceptions, but the general tendency of legal systems is to go in
the direction of following an objective test in order to determine the existence
and the regime of such obligations.

278. This objective test is the reasonable creditor test. The standard taken
into account to apply the test is that of the reasonable person. The question is
asked in these terms: what a reasonable person would have expected or done
in this particular situation. This is the case, as we have seen above, for the
existence of ancillary obligations, and for the amount of information that has to
be disclosed. This applies especially to the risks, since only the risk that could
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influence the decision of a reasonable person has to be disclosed. The scope of
application of the reasonable client test goes beyond the determination of the
content of the obligation. It is used very often to determine the existence of the
causation between the breach of duty and the damage: the causal link being
presumed to exist whenever it has bees established that a reasonable person
would have taken a different decision if correctly informed or advised.

279. The reasonable client test has several advantages. The most impor-
tant one is certainly the fact that, contrary to the subjective particular client
test, a far-reaching legal certainty is present. Indeed, the debtor of the obli-
gation will know in advance how he should inform and advise the other party.
He does not have to speculate about the particular psychology of the creditor
of the obligation and he is protected from the very factual and uncertain inter-
pretation of this state of mind that a court could make. The drawback of this
is that the information and the advice are tailor-made only to the specific sit-
uation at hand and for the needs of a normal person in the same situation, but
not necessarily for the client in question. This way to determine the content
and the regime of the obligation will lead to the provision of information and
advice in a standardised way. The tendency will be that very often the client
will receive more information than he actually needs.l The opposite can also
be noticed: a client not receiving the information that would have influenced
his particular mind and not the mind of a reasonable person. In that case, the
expectations of that person, because considered to be unreasonable, are of no
legal consequence. This is certainly, if not a good, the best solution in practice.
Legal certainty allows the court to carry on regardless of reality.

280. The other consequence of introducing objectiveness into the obligation
to inform and to advise is that the purpose of these obligations is changed. This
applies especially to ancillary obligations. The main function of informational
duties no longer is to allow its creditor to take a decision with all the information
he needs, because the debtor could not be in breach of duty when the creditor
does not receive all the information and advice he subjectively needs to take the
decision. The other function of the obligation to inform and to advise is now
apparent. In applying the objective test, courts explicitly show that the utility
of the obligation to inform and to advise is to grant the creditor compensation
for the damage suffered even in the absence of blameworthy behaviour on the
side of the debtor. Indeed, the breach of this duty mat often be found when in
reality the correct performance of the obligation would not have prevented the
damage from occurring. Of course, in principle the presumption of causation,
introduced by the application of the reasonable client test, can be rebutted by
proving that, in the absence of a breach of duty, the solution would have been
the same, but in practice this is almost always impossible. This is probably a
good solution after all, but one should be aware of it.

rThe reversal of the burden on proof on the breach of the duty of ancillary obligations
may also lead to the supply of standardised information; see supra, no. 165.
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281. The objective test goes even further in the direction of the protection
of the client when the standard is not that of a reasonable person, but when
it is even lower. This is shown by those legal systems that refuse to modulate
the extent of the obligations to inform and to advise according to the abstract
competence of the creditor of the obligation.z The objective assessment of the
obligation is the highest possible here. Moreover, the standard used is no longer
that of a reasonable client. The content of the obligation is not set according to
the competence of a reasonable person, but according to the lowest competence
existing. A shift has been made here from the standard of the reasonable client
to the standard of the incompetent client. Here the objective test is of use
to determine, not the knowledge that would have influenced the other party,
but the knowledge the other party should have. The reasoning of the majority
of legal systems is the following: the ideal amount of information that is to
be disclosed is that needed by a reasonable person. This ideal amount of
information is modulated according to the competence of the client. The more
competent the client is, the more limited this ideal amount of information that
should be provided is. Of course, the competence is here assessed in aóstracto, it
is not the actual knowledge the creditor of the obligation has, but the theoretical
competence he is to have according to his personal and professional situation.3
In not taking into account this abstract competence of the creditor, the content
of the obligation is always the same and is never reduced. This is a presumption
of incompetence of all creditors of the obligations to inform and to advise. This
presumption of incompetence is very strong, because it can only be rebutted
by substantiating that the creditor already had the information that is said not
to have been supplied.

zThis solution has been explicitly introduced in to Flench law in recent times; see suprn,
nos. 261ff.

3The proof that the creditor actually had the information not delivered is always a defence
for the debtor of the obligation. See suprn, no. 263.
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