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Faculty of Law, Tilburg University, the Netherlands 

 

[final version 19 June 2002, JV] 

 

1. Introduction 

 

As is well known, Karel van der Zwiep has for a long time argued in favour of the 

drafting of a trilateral Wadden Treaty. One of the aims of such a treaty is to assist the 

trilateral implementation of European law
1
, especially the Birds and the Habitats 

Directive.
2
 The three EU Member States involved – Denmark, Germany and the 

Netherlands – all have designated the Wadden sea as a special protection area. 

Because it is a cross-border nature reserve, the management regimes of the three 

countries can best attuned to each other. This has already more or less been expressed 

in the Habitats Directive, because its aim is to form a coherent European ecological 

network of special areas of conservation, called Natura 2000 (Article 3, paragraph 1). 

Moreover, the notes accompanying this directive state that threats to species are often 

of a cross-border nature. Mr Van der Zwiep has clearly explained the advantages of a 

coordinated implementation of these directives.
3
 

 However, it remains to be seen what such a Wadden treaty may stipulate. In 

other words, how should a trilateral treaty be related to the two EC directives? To 

what extent are Member States bound to EC law when they negotiate about the 

contents of a Wadden Treaty, and to what extent may those directives be deviated 

from? The relationship between international treaties and EC directives is a topical 

subject, because Belgium and the Netherlands are presently in conflict over two other 

cross-border nature reserves in the Netherlands: the Westerschelde in the Province of 

Zeeland and the Meinweg area in the Province of Limburg. In both areas, activities are 

occurring or have been planned that are the result of international treaties, and in both 

cases it is being investigated how they are related to the Birds and to the Habitats 

                                                 
1
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Directive. I will discuss these cases, because they can illustrate what should be 

avoided in drafting a Wadden Treaty.  

 

2. Differences between and effects of international and European law 

 

A distinction should be made between international and European law.
4
 The former 

comprises treaties concluded between two states or among a group of states. Such 

treaties can directly be applied in the Netherlands (Article 93 of the Constitution) if 

they have been ratified by the Dutch Parliament and contain orders declaring a 

collective agreement binding (i.e. concrete obligations). Such treaties even take 

precedence over Dutch statutory regulations, if the latter are contrary to such an order 

(Article 94 of the Constitution). 

 European law is also based on treaties, such as the EU Treaty and the EC 

Treaty, which are the most relevant in this context. The states that signed those treaties 

– and therefore are EU Member States – have relinquished part of their sovereignty by 

transferring their powers in the fields of legislation, administration and justice to 

institutions of the European Union. Consequently, those institutions have the power to 

draft statutory regulations, including directives. Such regulations also affect the Dutch 

legal system. The Dutch constitution offers a separate legal basis for this purpose, 

namely Article 92.
5
 

 Such European regulations have major consequences. It has been estimated 

that approximately 80-90% of national environmental law is affected in one way or 

another by EC law. Two statutory instruments are important to environmental law: 

regulations and directives. Because in the Netherlands, as in all EU Member States, 

EC regulations are directly applicable, they should be implemented by administrative 

and judicial bodies as though they were national acts. However, because EC directives 

are more general, they should be transposed into national law. The European legislator 

thus gives Member States the opportunity to transpose such directives into existing 

national law in the best possible way. Such transposition should occur in time and 

accurately. If a directive has not been transposed into national law or if it was done too 

                                                                                                                                             
3
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5
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artikelsgewijs commentaar, 3e druk, W.E.J. Tjeenk Willink, Deventer 2000, p. 446. 



late or incorrectly, this directive has a direct effect, meaning that it must be applied 

and takes precedence over national law.
6
 

 All this applies to all government bodies, including courts. Article 10 EC is the 

basis of how EC law affects Member States. It stipulates that all government bodies 

should do everything possible to ensure the execution of EC law. This means, for 

example, that if a directive has been transposed incorrectly, the proper authorities of a 

municipality should directly apply the applicable provision of this directive rather than 

apply national law. Additionally, a duty to enforce will be derived from Article 10 EC, 

if this is needed to ensure the execution of EC law, and courts should officially test 

cases against directive provisions with a direct effect.  

       This means that, even if none of the appellants in a case invokes applicable EC 

legislation, the court should test the case against this legislation. Because government 

bodies can be held liable if a case does not conform with EC law, the municipality 

concerned will have to pay damages suffered by a citizen, if it applied a national act 

rather than a treaty or directive provision with a direct effect.
7
 

 When a directive has not properly been transposed, this has also consequences 

on a European level. The European Commission should supervise the execution of EC 

law by Member States and may initiate infringement proceedings when a Member 

State has not fulfilled its obligations (Article 226 EC). This is a complicated, lengthy 

procedure in which the Commission first sends a formal notice. In the worst case, it 

leads to a sentence pronounced by the European Court of Justice, in which a daily 

penalty of at most € 264,000 is imposed as long as the requirements stated in the 

sentence have not been fulfilled. Such infringement proceedings may concern not only 

failure to transpose directives into national law – e.g. the improper transposition of the 

Birds and of the Habitats Directive into the Dutch Nature Conservancy Act
8
 - but also 

concrete projects by which the aim of the directive concerned was not attained. For 

example, infringement proceedings were initiated against the Netherlands regarding 

the protection of the common hamster and the deepening of the Westerschelde. This is 

elaborated upon below. 

 As a conclusion to this general introduction, I will sketch the position taken by 

secondary EC law in international law. Because Article 10 of the EC Treaty stipulates 
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that directives must be executed, the transposition and execution of directives is 

considered an obligation under a treaty from the viewpoint of international law. In the 

connections between two or more states, a directive is therefore equivalent to a treaty. 

Consequently, if an obligation under a directive (e.g. the Birds Directive) is contrary 

to one under a treaty (e.g. the Dutch-Belgian Separation Treaty of 1839)
9
, it is a matter 

of an old treaty being contrary to a new one. This applies to two current conflicts 

between Belgium and the Netherlands: the plans to reactivate the so called ‘Iron 

Rhine’ railway and to make the Westerschelde deeper. Belgium is invoking old 

treaties in an attempt to enforce the reactivation of the railway and have the 

Westerschelde made deeper, while the Netherlands is invoking the Birds and the 

Habitats Directive in order to stop these plans.  

 

 

3. Relationship between treaties dealing with the same subject 

 

I have now arrived at the point where I can bring forward what I see as my 

contribution to the discussion about a Wadden Treaty. What limiting conditions 

should be satisfied from the viewpoint of international law when a treaty is concluded 

in order to promote that duties under a directive are met? Two situations can be 

distinguished. One is that the treaty in question existed before the related directive 

came into force. Examples of this are the Iron Rhine and the deepening of the 

Westerschelde. The other is that a number of states conclude a treaty after an EC 

Directive about the same subject has come into force. 

  How are treaties dealing with the same subject related to each other? Article 30 

of the 1969 Vienna Convention on the Law of Treaties provides for the relationship 

between such treaties. If a treaty explicitly states that another treaty has precedence, 

the matter is clear. In principle, the relationship between treaties should be provided 

for in the treaties themselves. This was done as follows in the EC Treaty:  

- “Rights and obligations arising from international agreements concluded 

before 1 January 1958 [when the EEC Treaty came into force] between one or 

more EC Member States are not affected by the provisions of the EC Treaty or 

by decisions taken on the basis of the Treaty” (Article 307 EC, paragraph 1), 

pursuant to the principle of pacta sunt servanda. Consequently, the EC Treaty 

recognises the existence of older duties under international law. It should, 

however, be noted that the EC is not a party to the Vienna Convention on the 

Law of Treaties, because under the original Vienna Convention on the Law of 
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Treaties of 1969 it is not considered a state and because it did not sign the later 

treaty on international organizations (Vienna Convention on the Law of 

Treaties of 1986).
10

 Both the Netherlands and Belgium signed the EC Treaty 

and thus relinquished part of their sovereignty by transferring their powers in 

some fields (e.g. the environment) to institutions of the European Union. 

Because they signed this treaty after the Separation Treaty of 1839 was 

concluded, their conflict falls under Article 30 of the Vienna Convention on 

the Law of Treaties.  

- “To the extent that existing international agreements are not compatible with 

the EC Treaty (and the Birds and the Habitats Directive), Member States have 

to take all appropriate steps to eliminate the incompatibilities. Where 

necessary, Member States have to assist each other to this end and shall, where 

appropriate, adopt a common attitude.” (Article 307 EC, paragraph 2) 

- “In applying the existing international agreements, Member States shall take 

into account the fact that the advantages accorded under the EC Treaty form an 

integral part of the establishment of the Community and are thereby 

inseparably linked with the creation of common institutions, the conferring of 

powers upon them and the granting of the same advantages by all the other 

Member States.” (Article 307, paragraph 3) In other words, it should be 

realised that EC law may not be trifled with.  

 

The European Court of Justice considers that Member States should perform duties 

under international law by applying Community law in such a manner that treaties and 

international law are not violated. The Court values proper execution of international 

treaties especially if non-EU states are involved. However, if it concerns a duty under 

international law to be performed by two or more EU Member States, the Court tends 

to give precedence to the related duty under EC law and consider the international 

treaty concerned less important than it would were a non-EU state involved.
11

 

 This is understandable in view of paragraph 3 of Article 30 of the Vienna 

Convention on the Law of Treaties, which stipulates that “when all the parties to the 

earlier treaty are parties also to the later treaty but the earlier treaty is not terminated or 

suspended in operation, the earlier treaty applies only to the extent that its provisions 

are compatible with those of the latter treaty.” In other words, later duties have 

precedence. Looking at the two conflicts between the Netherlands and Belgium, we 
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 Jan Vanhamme, Volkenrechtelijke beginselen in het Europees recht (International 

law principles within European law), Europa Law Publishing, Groningen 2001, p. 18-

22. 
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 Much information on this can be found in: Jan Vanhamme, op. cit. (footnote 10), p. 

255-336. 



see that both states are bound to the Habitats Directive. As far as nature conservation 

is concerned, this directive therefore takes precedence over the older treaty.  

 However, it could be argued that Russia – which is not an EC Member State – 

was involved in the conclusion of the Separation Treaty of 1839, so that although the 

main rule of Article 307 EC applies (i.e. this treaty should be observed), the EC 

Member States should do everything possible to ensure that EC law is observed, too. 

Russia was one of the countries signing this treaty, because during a conference held 

in London regarding the Balkans the Great Powers wanted the Netherlands and 

Belgium to settle their conflict. However, I consider this an incorrect standpoint, 

because the duties under this treaty apply only to the Netherlands and Belgium. I 

consider therefore that, from the viewpoint of international law, it concerns a bilateral 

treaty. This means that paragraph 3 of Article 30 of the Vienna Convention on the 

Law of Treaties applies, which states that if two states enter into a treaty the subject of 

which is the same as that of an older treaty, the latter treaty is no longer valid.  

 The conditions under which a treaty may be concluded after the parties 

involved became bound to an EC directive can be derived from the EC Treaty, 

because this treaty states that Member States may not unilaterally make agreements 

that make it impossible for them to meet obligations laid down in EC law (which 

should also be met based on treaties, as mentioned above). If they still make such 

agreements, infringement proceedings may, of course, be initiated against them. By 

the way, not only the Commission but also a Member State may bring infringement 

proceedings regarding a treaty before the European Court of Justice (Article 227 EC).  

In addition, when a Member State fails to meet EC obligations, this is considered an 

undermining of the rule of law, as formulated in Article 6 of the EU Treaty. In serious 

cases, this may lead to the suspension of rights this Member State has based on either 

the EU Treaty (Article 7 EU) or the EC Treaty and suspension of its right to vote 

(Article 309 EC). In other words, an EU Member State is not allowed to conclude a 

treaty with another state regarding a subject that is already covered in a directive, if 

and insofar as obligations are entered into that are contrary to obligations laid down in 

the directive.  

 

4. Westerschelde case 

 

Let us apply this theory to the Westerschelde case. As mentioned above, the conflict 

between Belgium and the Netherlands mainly concerns the deepening of this river 

between Antwerp’s harbour and the river’s estuary on Dutch territory. In 1995, a 

treaty was concluded based on which the waterway was deepened on Dutch territory 



after this had been done on Belgium territory.
12

 Belgium now argues in favour of 

further deepening of the waterway, and it bases its argument on the Separation Treaty 

of 1839. However, it cannot be concluded from this treaty that the Westerschelde 

should indeed be made deeper. Regarding shipping traffic on the Westerschelde, it 

contains many regulations about the pilot service, especially concerning the levying of 

pilotage (Article IV,  § 2-4). I consider Article IX § 8 especially relevant, because it 

stipulates that, if natural occurrences or constructions make it impossible to use the 

Westerschelde for shipping, the Netherlands should assign waterways for use by the 

Belgium shipping trade that are as safe and convenient as the Westerschelde. Article 

XIV stipulates that, while ships continue to call in at Antwerp’s harbour, Antwerp 

should remain only a commercial port. It is unclear to me why ‘only’ is used here, but 

it is clear from the treaty that it should remain possible to reach Antwerp via either the 

Westerschelde or another route, to be assigned by the Netherlands. Thus, the treaty 

only contains such words as ‘usable’ and ‘navigable’ and does not specify how wide 

or broad the waterway should be. This is probably to be expected, because when the 

treaty was concluded ships were of similar size. The treaty of 1995 regarding the 

deepening of the Westerschelde is different, because it stipulates in detail what 

possibilities for shipping should be created (Article 2 in conjunction with Appendix A 

of the treaty). As mentioned above, the work to be carried out based on this treaty has 

been finalised. For this purpose, all permits needed were granted based on a special 

project act, the ‘Vergunningwet Westerschelde’ (Westerschelde Permit Act).
13

 In this 

regard, I consider it a defensible assumption that the further agreements about the 

depth of the Westerschelde laid down by the two countries in this treaty replace the 

above-mentioned stipulations contained in the Separation Treaty of 1839. 

  How is the above related to the Birds and the Habitats Directives? Large parts 

of the Westerschelde were designated by both Belgium and the Netherlands as a 

special protection area under the Birds Directive. In addition, both countries proposed 

them to the European Commission as a special area of conservation under the Habitats 

Directive. This means that actions that may have adverse consequences for this area 

should meet the stringent requirements laid down in these directives. It would be 

going too far to detail these requirements here. Suffice it to say that an appropriate 

assessment should be made of the consequences of deepening and that, if deepening is 

expected to be harmful, alternatives should be looked for. If there are no alternatives, 

the project may be carried out only if it can be demonstrated that there are imperative 

reasons of overriding public interest and if the lost nature values have first been 

compensated for (Article 6 of the Habitats Directive).  
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 Treaty on the widening of the Westerschelde, Trb. 1995, 51 (Bulletin of Treaties). 
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  In relation to the treaties in question, the following conclusions can be 

drawn. As far as I can see, the Separation Treaty is not contrary to the directives 

(based on this treaty, it is possible to keep the Westerschelde navigable in ways that 

are not contrary to the directives). Should somebody consider that the Separation 

Treaty and the directives contradict one another, then the directives still take 

precedence because the two states are bound to these directives based on a later 

obligation under a treaty. 

  As regards the treaty of 1995 the situation is different, because here it concerns 

a later obligation (i.e. one later than that existing under the Brids and Habitats 

Directives). Because this later agreement made between Belgium and the Netherlands 

may be carried out only to the extent that it is not contrary to EC law, we must assume 

that the two parties made this agreement without having had the intention to infringe 

on the two directives.  

 However, the European Commission considered that the deepening of the 

Westerschelde had violated these directives. It sent a formal notice to the 

Netherlands,
14

 because the deepening had been carried out without first looking for 

alternatives, without demonstrating that there were imperative reasons of overriding 

public interest and without taking sufficient compensatory measures, which should 

have been taken before carrying out the work.
15

 This was the result of the fact that the 

Netherlands had decided to take all decisions needed based on the above-mentioned 

Westerschelde Permit Act and to ignore the existing statutory frames of reference, 

such as the Dutch Environmental Management Act, the Dutch Nature Conservancy 

Act and the directly applicable stipulations laid down in the Birds and the Habitats 

Directives.
16

 

 

 

5. Conclusion 

 

Both the Birds and the Habitats Directive drastically limit the possibilities of EU 

Member States to make bilateral or multilateral agreements on areas designated under 

these directives. In relation to agreements already made, these directives take 
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 For that matter, Belgium was also declared to be in default because of the 

construction of two dockyards in Antwerp that were against the Birds and the Habitats 

Directives. 
15

 Dereclamation, earthwork and replacement of dikes – instead of the recently 

proposed nature development projects inside the dikes – would have given solace.   
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 J.M. Verschuuren, De formele wetgever als uitvoerder: de Vergunningwet 

Westerschelde en het streven naar een integrale afweging (The legislator as the 

executive power: the Westerschelde Permits Act and the pursuit of an integrated 

approach), in: Bouwrecht 1998/5, p. 361-367. 



precedence as obligations assumed later as far as these agreements are contrary to the 

directives. Since these directives have come into force, a treaty may be concluded only 

if it is not in violation of these directives. The treaty concluded in 1995 regarding the 

deepening of the Westerschelde should not have been carried out the way it was. To a 

Wadden Treaty, this case means that such a treaty may only elaborate upon 

obligations laid down in the directives. Possibly, policy agreements can be made on 

how to deal with these obligations. Individual decisions taken under this treaty will 

have to meet the national legislation into which the Birds and the Habitats Directive 

have been transposed.  

 

 

 


