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I. INTRODUCTION

Two main evolutions are elaborated below 
since they constituted important constitu-
tional developments in Belgium throughout 
2019. Firstly, the (failed) attempt to amend 
Article 7bis of the Constitution to enable 
the adoption of a ‘Special Climate Act for 
Belgium’. Secondly, the adoption of a list 
of constitutional provisions susceptible for 
amendment, the subsequent elections held 
on 26 May 2019 and the still ongoing ardu-
ous formation of a federal government. Next, 
the article gives an overview of the main 
cases of the Belgian Constitutional Court of 
the past year that may be of interest to an 
international audience as regards freedom of 
religion and worship, access to justice, (bio-)
ethical questions, the fight against terrorism, 
environmental protection and freedom of 
establishment. Finally, the overview looks 
ahead to several interesting pending cases as 
well as a current and future vacancy on the 
Constitutional Court.

II. MAJOR CONSTITUTIONAL 

DEVELOPMENTS

1. Climate Change and the Constitution

Following the important mobilisation around 
the climate crisis in Belgium (and around the 
globe) at the end of 2018 and towards the 
spring of 2019, a group of academics of vari-
ous universities prepared a draft of a ‘Special 
Climate Act for Belgium’1 and presented it 
to the public on 1 February 2019.2 The draft 
built on a series of academic seminars and 
a national dialogue on climate change gov-
ernance organised in 2018,3 and was meant 
to improve climate governance in Belgium. 
The competences to deal with climate 
change mitigation and adaptation are indeed 
scattered over the federal, regional and, to a 
lesser extent, community governments. The 
proposal concerned a special act – to be ad-
opted by a two-thirds majority as well as by 
a majority of both linguistic groups in the 
Federal Parliament – that aims to strengthen 
the coordination of climate policies between 
the federal government and the federated 
entities of Belgium, to set long-term and 
ambitious climate policy objectives and to 
provide for a legal basis to implement Eu-

BELGIUM

1 http://hdl.handle.net/1854/LU-8600326 
2 http://www.usaintlouis.be/sl/actu/38240.html 
3 https://www.climat.be/fr-be/politiques/politique-belge/politique-nationale/gouvernance-climatique/
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ropean Union (EU) Regulation 2018/1999.4 
That regulation provides, inter alia, that pe-
riodically, integrated national energy and cli-
mate plans be prepared and submitted to the 
European Commission, with national objec-
tives, targets and contributions for the five 
dimensions of the Energy Union, subject to 
public consultation and in the framework of 
a national multilevel climate and energy dia-
logue. Furthermore, long-term strategies and 
integrated national energy and climate prog-
ress reports should be set up.

The proposal was immediately picked up by 
a series of parliamentarians from different 
parties, and a special parliamentary com-
mittee was set up to consider it.5 The leg-
islative section of the Council of State was 
of the opinion that an additional legal basis 
in the Constitution was needed to be able to 
include climate change policy principles and 
objectives in such a special act. Therefore, a 
proposal to complement Article 7bis of the 
Constitution, providing that in the exercise 
of their respective competences, the Feder-
al State, the Communities and the Regions 
pursue the objectives of sustainable develop-
ment, with a sentence saying ‘in particular, 
they co-operate towards an effective climate 
policy in accordance with the objectives, 
principles and modalities established by a 
law adopted by a majority laid down in Ar-
ticle 4, last paragraph’, was introduced in 
Parliament.6 It was adopted by a majority in 
the relevant committee but failed to obtain 
a two-thirds majority in the Plenary Assem-
bly of the Chamber of Representatives on 28 
March 2019 after a long and lively debate7  
that was intensely followed by climate ac-
tivists.8 This may be seen as temporary set-
back, as Article 7bis has again been included 
in the articles of the Constitution that can be 
amended in the current legislature.

2. Constitutional amendment, elections and 
government formation 

After intense debate and controversy be-
tween Parliament and the minority govern-
ment (that fell and turned it into a caretaker 
government with limited powers on 21 De-
cember 2018) regarding the latter’s power 
to veto the list of Parliament with constitu-
tional provisions susceptible to amendment, 
a (limited) list with constitutional provisions 
susceptible to amendment was approved by 
Parliament and the government. According 
to the constitutional amendment procedure 
of Article 195 of the Constitution, the ap-
proval of that list is necessary to be able to 
amend the Constitution with a two-thirds 
majority in the second reading after inter-
vening elections.

Elections for the European Parliament, the 
Federal Parliament and the parliaments of 
the federated entities (the three Regions and 
the three Communities) were held on 26 
May 2019. Within a few months, govern-
ments on the level of the Regions and Com-
munities were established. However, on the 
federal level, the formation of a government 
again turned into a cumbersome process (af-
ter the 2010 elections it took 541 days, an 
unofficial world record). To explore the pos-
sibilities to form a government coalition, the 
King appointed Didier Reynders (MR) and 
Johan Vande Lanotte (SP.A) as informateurs, 
subsequently Geert Bourgeois (N-VA) and 
Rudy Demotte (PS) as pre-formateurs, fol-
lowed by Paul Magnette (PS) as pre-forma-
teur and then Joachim Coens (CD&V) and 
George-Louis Bouchez (MR) as informa-
teurs. After months of exploring possibilities 
in vain, the puzzle seemed almost impos-
sible, especially given the tension between 
the largest Flemish party, N-VA (right-wing 
and nationalist), and largest Walloon party, 

PS (left-wing), and from time to time even a 
veto to govern with each other.

III. CONSTITUTIONAL CASES

In 2019, the Belgian Constitutional Court 
delivered 206 judgments and handled 266 
cases in total. Regarding the nature of the 
complaints, conflicts of competences be-
tween the federated entities and the federal 
state only represented 5% of the judgments 
in 2019. The majority of cases concerned the 
infringement of fundamental rights. In 2019, 
the principle of equality and non-discrimina-
tion was still the most invoked principle be-
fore the Court (54%), followed by review of 
compliance with the socioeconomic rights of 
Article 23 of the Constitution (8%), the right 
to private and family life of Article 22 (7%), 
the guarantees in taxation matters of Articles 
170 and 172 (6%), the jurisdictional warran-
ties of Article 13 (4%), the rights of the child 
of Article 22bis (4%), the personal freedom 
and legality of criminal charges of Article 
12 (2%), the property rights of Article 16 
(2%) and the freedom and equality in edu-
cation of Article 24 (2%). References were 
made to the jurisprudence of the ECtHR in 
58 cases. Moreover, the jurisprudence of 
the CJEU was also regularly reflected in the 
judgments of the Constitutional Court, with 
references to this case law in 27 cases. Ref-
erences to other sources of international law 
can be found in 34 cases. The Court also re-
ferred four cases for a preliminary ruling to 
the Court of Justice of the European Union 
(CJEU). 

1. Freedom of Religion and Worship

A Walloon decree in May 2017 dealt with 
the recognition and the obligations of insti-
tutions entrusted with the management of the 
goods and incomes generated by recognised 

4 Regulation (EU) 2018/1999 of the European Parliament and of the Council of 11 December 2018 on the Governance of the Energy Union and Climate 
Action, amending Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European Parliament and of the Council, Directives 94/22/EC, 98/70/EC, 
2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the European Parliament and of the Council, Council Directives 2009/119/EC and 
(EU) 2015/652 and repealing Regulation (EU) No 525/2013 of the European Parliament and of the Council, O.J. N° 328 of 21.12.2018.
5 https://www.dekamer.be/FLWB/PDF/54/3517/54K3517004.pdf 
6 https://www.dekamer.be/FLWB/PDF/54/3642/54K3642001.pdf 
7 https://www.dekamer.be/doc/PCRI/pdf/54/ip278.pdf 76 MPs were in favour, 66 MPs were against.
8 https://www.commondreams.org/news/2019/03/25/ahead-key-vote-belgians-occupy-climate-demand-constitutional-amendment
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religions. This decree established a proce-
dure for the recognition of local religious 
denominations derived from religions rec-
ognised by the federal state. It also contained 
a registration procedure that applied to local 
religious denominations derived from both 
the religions recognised and non-recognised 
by the federal state. To be recognised, the re-
ligious denomination has to be registered as 
a legal entity for at least three years. In its 
judgment no. 2019/203, the Constitutional 
Court assessed whether the Walloon legisla-
ture (1) exceeded its powers, (2) violated the 
right to freedom of religion and worship and 
(3) acted in a discriminatory manner.
     
Regarding (1), the Court held that the Wal-
loon Region was competent to adopt the 
contested decree based on its competence 
to manage goods and incomes generated by 
the recognised religions. However, the Court 
considered that the Walloon legislature, in 
view of the federal competence as to the rec-
ognition of religions, was not competent for 
the registration procedure for the religions 
not recognised by the federal state. The de-
cree was only annulled as to this point. Re-
garding (2), the Court recalled that the right 
to freedom of religion and worship includes 
the organisational autonomy of religious 
denominations and that interferences with 
this right must be justified, proportionate to 
the legitimate aim pursued and necessary in 
a democratic society. The Court stated that 
the registration of local religious denomina-
tions and the requirement of having a legal 
structure three years before the application 
for recognition is submitted are legitimate 
objectives. Moreover, while the local reli-
gious denomination must register as a legal 
entity, it does not necessarily have to adopt 
a legal personality. Consequently, the Court 
ruled that the Walloon decree did not violate 
the right to freedom of religion and worship. 
Regarding (3), the Court did not consider the 
Walloon decree to be discriminatory, inter 
alia, because the requirement that an appli-
cation for recognition must contain a solemn 
declaration concerning compliance with the 
fundamental rights and freedoms applies to 
all recognised religions. 

Finally, the Court, called to decide on wheth-
er the Unstunned Slaughter Ban introduced 

in the Flemish Region is compatible with the 
freedom of religion, referred for a prelimi-
nary ruling to the EU Court of Justice (case 
no. 53/2019). The most important question 
was whether EU Member States are permit-
ted under EU law to adopt rules such as those 
contained in the Decree of the Flemish Re-
gion. 

2. Access to Justice  

In judgment nos. 2019/129 and 2019/131, 
the Constitutional Court annulled the provi-
sions of the Flemish Decree on Local Gov-
ernance that had completely abrogated the 
right of one or more citizens to engage in le-
gal proceedings on behalf of the municipal-
ity and province (the so-called right to ‘sub-
stitution’). The right to substitution provides 
important procedural options for individual 
citizens in legal proceedings on environmen-
tal law, such as under the 1993 Act on the 
prohibitory injunction in the sphere of the 
environment. This act grants citizens a right 
to engage in legal proceedings for the pro-
tection of the environment (e.g., challenging 
an illegal permit) without having to provide 
a personal interest in the matter. In this case, 
the court can order a prohibitory injunction 
when practices cause serious damage to the 
environment.

In these judgments the Court ruled that, by 
abrogating these provisions, the legislature 
violated Article 23 of the Belgian Constitu-
tion (which enshrines social and economic 
rights, such as the right to a healthy environ-
ment). The Court referred to the ‘standstill 
obligation’, which imposes on the govern-
ment the obligation to maintain the existing 
level of protection unless there are reasons 
of public interest for not doing so. The Court 
stated that by abrogating the provisions, the 
Flemish legislature had significantly reduced 
the level of protection provided by the right 
to a healthy environment without any reason 
of public interest. First, legal action by citi-
zens on behalf of the municipality or prov-
ince only aims to subject the lawfulness of 
an act to judicial review. This perpetuates 
the participation by citizens to a democrat-
ic state governed by the rule of law. Second, 
the existence of an alternative legal remedy 
does not constitute a reason of public inter-

est that could justify a significant reduction 
of the existing level of protection, especially 
when it provides for a higher threshold for 
accessing justice, e.g., when citizens would 
be required to unite in advance. Third, it is 
up to the courts to impose sanctions for pos-
sible abuse by citizens. 

3. (Bio-)Ethical Questions

In 2019, the Court delivered several judg-
ments that addressed questions of a(n) (bio-)
ethical nature. For instance, in case no. 
89/2019, it upheld the differential treatment 
between the criminalisation of all sexual re-
lations between an adult and a minor young-
er than 16, and the criminalisation of only 
those sexual relations between an adult and 
a minor older than 16 that happened without 
the latter’s consent. In case no. 19/2019, the 
Court held for the first time that strict scru-
tiny is necessary in cases involving differen-
tial treatment based on sexual orientation. It 
had only done so before in relation to ‘birth’ 
and ‘gender’.

In the groundbreaking judgment no. 
99/2019, the Court found the federal Gen-
der Recognition Act (GRA) of 25 June 2017 
unconstitutional on several points. The case 
was brought before the Court by three Bel-
gian LGBTIQ+ interest groups. The GRA 
had considerably facilitated the procedure 
to change one’s officially registered sex 
by abolishing all requirements of a psy-
cho-medical nature with which transgender 
persons primarily had to comply. In other 
words, the legislature based the new frame-
work for legal gender recognition on the 
principle of gender self-determination. How-
ever, the Court considered that the Act con-
tained a lacuna insofar as the sex registration 
was limited to the binary categories of male 
and female. From the perspective of gender 
self-determination, it found it not reason-
ably justified that persons with a non-binary 
gender identity were still required to accept 
a sex registration that did not correspond to 
their actual gender identity. Although the 
Court suggested some ways to implement 
its judgment – such as the addition of one or 
more categories for sex registration, or the 
removal of sex and gender as elements of the 
individual civil status – it falls solely upon 
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the federal legislature to remedy the un-
constitutionality. In addition, the Court also 
annulled the GRA provisions that rendered 
legal gender recognition in principle irrevo-
cable and only allowed for a single change 
of the first name for transgender persons. 
This means that gender-fluid persons will be 
able to repeatedly change their registered sex 
based on the same administrative procedure. 

In case no. 122/2019, the Court also had to 
address the temporary exclusion from blood 
and plasma donation of, inter alia, men who 
have sex with men (MSM) during twelve 
months after their last sexual contact with 
another man. The legislature had ended the 
permanent ban of MSM in 2017, following 
a 2015 judgment by the EU Court of Justice 
in the Léger case. In its judgment, which 
thoroughly reviewed all scientific materials 
available to the legislature, the Constitution-
al Court upheld the exclusion of MSM from 
blood donation, yet annulled their exclusion 
from plasma donation, given the possibility 
to apply less restrictive means. It ordered the 
legislature to remedy the unconstitutionality 
within a time limit of two years.

4. Fight Against Terrorism

The fight against terrorism is a permanent 
concern for all public authorities. An arti-
cle of the Code of Criminal Investigation 
introduced by the Act of 17 May 2017 on 
promoting the fight against terrorism sets 
out two separate obligations for members of 
staff of social security institutions bound by 
professional confidentiality. The impugned 
legislation requires them to report of their 
own accord to the public prosecutor any in-
formation gathered in the course of their du-
ties ‘that may constitute serious evidence of 
a terrorist offence’ under the Criminal Code, 
provided that this does not involve personal 
medical data (active reporting requirement). 
The same persons are required to report 
without delay to the public prosecutor any 
administrative information which the latter 
requests and deems necessary to obtain in 
connection with the investigation of terrorist 
offences, even if such information is cov-
ered by the professional confidentiality by 
which the staff member who obtained it is 
bound (passive reporting requirement). The 

Act makes refusal to report the information a 
criminal offence. 

In case no. 44/2019, the Court upheld the 
passive reporting requirement. It ruled that 
the exception to professional confidential-
ity resulting from the impugned reporting 
requirement is compatible with the right to 
respect for private life. The active reporting 
requirement, however, was considered to be 
incompatible with the principle of offenc-
es and penalties being established by law. 
Pointing out that the commission of a terror-
ist offence required, inter alia, criminal in-
tent, the Court took the view that a member 
of staff of a social security institution had 
neither the skills nor the resources neces-
sary for ascertaining whether another per-
son intended to commit a terrorist offence. 
It accordingly concluded that the impugned 
legislation did not enable the professionals it 
covered to determine satisfactorily whether 
they were committing a criminal offence by 
reporting information because they wished 
to comply with the law in question. The 
Court consequently held that the impugned 
terms employed to define the active report-
ing requirement were too vague and there-
fore annulled the requirement.

In another case, the Court scrutinized the 
Act on the Intelligence and Security Service. 
The absence of an active a posteriori noti-
fication by that Service of the application 
of secret surveillance measures was found 
to be incompatible with the right to respect 
for private life. The Court considered that a 
mere notification ‘on-demand’ renders the 
possibility to challenge those measures by 
the person to whom they were secretly ap-
plied ‘purely theoretical’. The use of mobile 
cameras in public places by agents of the 
Service, however, was found to be constitu-
tional (case no. 41/2019).

In case no. 135/2019, the Court referred sev-
eral preliminary questions to the EU Court 
of Justice in light of the review of the law 
requiring transportation providers and travel 
operators to communicate passenger infor-
mation. The Court inquired, among other 
questions, whether the system of the PNR 
Directive, transposed by the contested law, is 
compatible with the right to respect for pri-

vate life and the protection of personal data.
  
5. Environmental Protection

Local governments across the country are 
trying to improve air quality, among other 
measures, by setting up low-emission zones 
(LEZ). Access to a LEZ is limited or banned 
for the most polluting forms of motorised 
traffic. An ordinance passed by the Brussels 
legislature allowed its government to set up 
a permanent LEZ for the entirety of the Cap-
ital Region. In its judgment no. 37/2019, the 
Constitutional Court first adjudicated a com-
petence issue. The general police of traffic 
and transport is a federal competence. The 
Court nevertheless agreed that setting up a 
LEZ was a matter of environmental protec-
tion and complementary traffic regulation, 
both belonging to the competences of the 
Regions. Second, the Court concluded that 
the right to property of car owners does not 
necessarily take precedence over environ-
mental or health interests. Given Belgium’s 
obligations under EU law to improve air 
quality, the limitation of property rights was 
not unreasonable. Third, taking into account 
a number of flanking measures, the LEZ 
policy was not discriminatory towards finan-
cially less well-off citizens.

6. Freedom of Establishment

Decades ago, the Belgian legislature adopted 
a particular arrangement for port labor. It is 
based on the principle that only recognised 
port laborers can engage in this economic 
activity so that whoever is in need of port 
labor is forced to recruit recognized port la-
borers. Not doing so is a criminal offence. 
The rationale for the monopoly was safety 
and specialisation. No such monopoly exists 
for labor, other than (un)loading ships, out-
side of port areas. Of course, this type of leg-
islation raises both non-discrimination issues 
and concerns regarding freedoms of services 
and establishment under EU law. Limitations 
of these freedoms can only be justified un-
der specific conditions. In its judgment no. 
94/2019, the Constitutional Court referred 
two preliminary questions to the EU Court 
of Justice. The first question aimed at inter-
preting the freedom of establishment provid-
ed in Article 49 TFEU (Treaty on the Func-
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tioning of the European Union). This would 
allow the Constitutional Court to assess the 
justifiability of the port labor system. The 
second question concerned the possibility of 
provisionally maintaining certain effects of 
the system in case it was found to violate EU 
law.

IV. LOOKING AHEAD

On January 1, 2020, 320 cases were pend-
ing before the Constitutional Court. Some of 
these cases are of interest to an international 
audience. Our report on 2018 already men-
tioned some important cases that were still 
pending at the end of 2019. The Court must 
still decide whether the Unstunned Slaughter 
Ban introduced in the Flemish and Walloon 
Regions is compatible with the freedom of 
religion, the separation of church and state 
and the freedom of labour and enterprise. 
Various pending cases concern the right to 
privacy; in particular, the obligation to com-
municate personal data (for instance, client 
data by Airbnb hosts and Air companies) to 
the authorities. Furthermore, cases are still 
pending on the Act to Combat Squatting 
and the act providing that there should be a 
minimum service of the railways in case of 
industrial action. Other internationally rele-
vant pending cases since 2019 relate to the 
constitutionality of the digital fingerprint 
and the fireworks ban.

As reported in our 2018 contribution, Jus-
tice Erik Derycke, from the Dutch-speak-
ing group of former MPs, retired from the 
Constitutional Court in October 2019. Yas-
mine Kherbache replaced him. She was, on 
the proposal of the Flemish Socialist Party 
(SP.A), nominated by a broad majority of 
the Chamber of Representatives, and sub-
sequently appointed by the King. She an-
nounced shortly before the vote in Parlia-
ment that she had taken steps to renounce 
her second, Algerian, nationality, securing 
in that way the votes of the Flemish Nation-
alist Party (N-VA) that held an opinion that 

a Judge of the Constitutional Court could 
only be loyal to one nationality, and hence 
not to a second one.9 With this appointment, 
the Court now counts four female judges, all 
belonging to the Dutch-speaking group, and 
thus meets the minimum gender balance re-
quirement introduced in the Special Act on 
the Constitutional Court in 2014.

Justice Jean-Paul Snappe, from the 
French-speaking group of former MPs, 
retired in November 2019. The nomina-
tion of a successor, on a proposal by the 
French-speaking Green Party (Ecolo), by the 
Senate – according to an unwritten propor-
tionality rule that should assure diversity of 
opinions amongst the justices of the Court 
– proved to be problematic. The proposed 
candidate, Zakia Khatabbi, former co-pres-
ident of Ecolo, was depicted by the N-VA as 
an ‘open border activist’, overcritical of the 
policies of the former center-right federal 
government and not fit to become a justice 
of the Court, as she does not hold a law de-
gree.10 The Flemish Far-Right Party (Vlaams 
Belang) also took that position. During 
a second vote in the Senate on 17 January 
2020, she missed the necessary two-thirds 
majority for the nomination by two votes, so 
the procedure has to start all over again with 
a call for candidates. Another replacement 
will be necessary when the Dutch-speaking 
President André Alen retires in September 
2020. The various replacements and nomi-
nations of justices of the Court fueled public 
and academic debate about the current rules 
and procedures. The main critics and pro-
posals argue that one should review the com-
pulsory quota of six justices with a political 
background, whether a law degree should be 
required of former MPs and whether public 
hearings should be held by Parliament in the 
course of the nomination procedure.11 

9 https://www.dekamer.be/doc/PCRI/pdf/55/ip013.pdf, p. 27.
10 The Special Act on the Constitutional Court does not require former MPs to hold a law degree in order to become a judge on the Constitutional Court.
11 T. Moonen, House of Courts? De vernieuwing van het Grondwettelijk Hof, Rechtskundig Weekblad, 2019-20, 443-456.


