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The “secret bail-out system”. Is Target2 unlawful or 

unconventional? 
 
 

Abstract 
“Europe’s Silent Bail-out” for a system designed to transfer payments across the Eurozone the 

Target2 system has received a large body of attention from economists. The attention is 

focussed on the deficits and credits accumulated by Member States within the system. Some 

such as Sinn and Hartwich describe the possible negative impact that TARGET2 will have 

upon financial stability and consider it a bail-out. Under article 125 TFEU the ECB is 

prohibited from bailing out Member States. Labelling TARGET2 as an economic bail-out 

raises the question of the system’s legality. This article discusses the legality of the TARGET2 

system using the legal framework as developed by the European Court of Justice in the Pringle, 

Gauweiler and Weiss cases. It will first look at the question whether TARGET2 should be 

classified as monetary or economic policy. Then it will continue by looking at a possible 

violation of articles 123 and 125TFEU. This article will conclude that there are serious 

proportionality issues but that the system, nevertheless, would most likely be considered legal. 

 

1. Introduction 

 

When the euro-crisis hit Europe in 2009 the European Central Bank (ECB) conducted various 

non-conventional monetary policy measures. In the words of its director Mario Draghi: “within 

our mandate, the ECB is ready to do whatever it takes to preserve the euro. And believe me, it 

will be enough.”1 The measures specifically aimed at fighting the euro-crisis have been 

extensively discussed. Less frequent is the analysis of how the conventional measures were 

impacted by the euro-crisis. Conventional measures in this article are defined as measures not 

specifically created to counter the financial instability that resulted by the euro-crisis.  These 

measures included the interest rates which recently got more attention due to the persistent 

negative rates. Another conventional measure that was, however, heavily impacted by the euro-

crisis is that of the Trans-European Aggregate Real-time Gross settlement Express Transfer 

system (TARGET2). This system was generated to facilitate trans-European payments through 

 
1 McCrum, D. (2017). Mario Draghi’s ‘whatever it takes’ outcome in 3 charts. Financial Times. [online] Available at: 
https://www.ft.com/content/82c95514-707d-11e7-93ff-99f383b09ff9 [Accessed 23 Feb. 2018]. 
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claims by national central banks upon the ECB and vice versa. This system has gained attention 

of economic writers after the publications of Hans Werner-Sinn and others who demonstrated 

the size of the claims involved.  The impact of the financial instability of the system upon 

TARGET2 was of such gravity that it was considered a ‘bail-out system’.234 The ECB is 

prohibited from bailing-out governments as per article 125 TFEU. An economic bail-out is, 

however, not ipso facto a legal bail-out. This paper will assess whether the impact of the euro-

crisis has changed the nature of TARGET2 and how this affected its legality. This paper will 

do so by first briefly describing the TARGET2 system and the impact of the financial crisis 

and the pandemic. It will then continue by assessing the legality of the system using the legal 

framework as generated in Gauweiler and Weiss.5 This framework consists of first defining 

whether it falls under monetary policy, second an assessment of proportionality, and third 

whether it violates articles 123 TFEU and/or 125 TFEU. 

This paper concludes that the TARGET2 system is not in violation with the monetary mandate 

of the ECB or of articles 123 TFEU or 125 TFEU. The system may form an economic bailout 

but does not constitute a legal one. The main issue with legality arises in consideration to 

proportionality, however, the ECB has been granted a wide margin of discretion by the Court 

of Justice of the European Union (the Court) and it is therefore unlikely to be considered 

disproportionate by the Court. 

2. What is Target2? 

 To clear transactions between the different national banks in the Member States, the ECB uses 

the so-called TARGET2 system. This system clears payments from one Member State to the 

other via the central banks. If a customer in Italy makes a purchase from a German seller, the 

payment is made through the customer’s bank. This bank then credits the Italian National 

Central Bank for that amount. The Italian National Central Bank generates a debit towards the 

ECB. The ECB then incurs a debit to the German Central Bank, who credits the local German 

bank, who credits the German seller.6 The credits and debits are vis-à-vis the ECB. In case of 

loss, the ECB is the primary risk bearer and if recapitalization is needed the central banks are 

 
2 Tyler Durden, Is TARGET2 A Less Than Thinly Veiled Bailout For Europe's Periphery? Zero Hedge (2012), 
https://www.zerohedge.com/news/guest-post-target2-less-thinly-veiled-bailout-europes-periphery (last visited Sep 10, 2019). 
3 Hans-Werner Sinn, ‘The ECB’s Secret Bailout Strategy’ (2011) 25 The International economy 42, at p. 43. 
4 Hans-Werner Sinn, Target Debate | Hans-Werner Sinn Hanswernersinn.de (2019), 
http://www.hanswernersinn.de/en/controversies/TargetDebate (last visited Sep 10, 2019). 
5 For more analysis of the legal framework see: Annelieke A. M. Mooij, ‘The Weiss judgment: The Court’s further 
clarification of the ECB’s legal framework: Case C-493/17 Weiss and others, EU:C:2018:1000’ (2019) 26 Maastricht 
Journal of European and Comparative Law, pp. 449-465. 
6 European Bank, TARGET2 European Central Bank (2019), 
https://www.ecb.europa.eu/paym/target/target2/html/index.en.html (last visited Sep 10, 2019).; Karl Whelan, TARGET2 and 
central bank balance sheets, 29 Economic Policy 79-137 (2013)., p. 7. 
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liable to the extent of their capital share.7 Unusual for this programme is the lack of agreements 

on settlement. 

Despite the lack of settlement procedures, this did not lead to large build-ups of debits before 

the euro-crisis. From the ECB data, it can be considered that in the period of 2008 the balances 

were negligible, with debits no larger than 116 billion EUR. During the financial instability 

from 2007-2009 there was a large increase in the balance from mid-2008 until mid-2009.8 The 

balances normalized again until mid to late-2014 where the deficits began to drop rapidly.9 The 

balances per individual country differs. Ireland’s balances have dropped in mid-2008 to mid-

2015 and have since stabilized.10 Germany’s balance, on the other hand, has been steadily rising 

with an extreme peak in August 2012 at 752,000 (million EUR). Despite decreasing after and 

a relative normalization, its surplus has been growing since 2014 and is currently estimated 

around 934,640.60 million.11 The two more worrisome deficits are those of Italy and Greece. 

In Italy, the balance has been dropping steadily since mid-2011 to a balance of -486.496.06 

million in May 2019.12 The balances stabilized and the debits slowly decreased until the second 

economic challenge hit: the COVID19 pandemic. Since the start of the pandemic in Italy in 

February 2020 the debits of the Italian Central Bank have been steadily increasing.13 The Greek 

balance started in 2008 at -19 257.54 million and has known drastic changes during the past 

years.14 Their balance has recently returned to a deficit of a little over 20 000 million until the 

start of the pandemic and has been decreasing again since.15 

Sinn describes the result of this system as forced capital flight from the net exporting countries 

to Portugal, Italy, Ireland, Greece and Spain (PIIGS).16  The deficit on a TARGET2 account 

indicates foreign borrowing, whilst a surplus indicates foreign lending.17 During the euro-crisis, 

 
7 Karl Whelan, Professor Sinn misses the target, VOX (2011), https://voxeu.org/article/there-hidden-eurozone-bailout (last 
visited Sep 10, 2019). European Central Bank, The Eurosystem’s asset purchase programme and TARGET balances (2019), 
p. 7. 
8 Monthly TARGET balances for European Central Bank (ECB) - Quick View - ECB Statistical Data Warehouse, 
Sdw.ecb.europa.eu (2019), 
http://sdw.ecb.europa.eu/quickview.do;jsessionid=86CD1AED9B95D96D3AF53CC1EA977ADB?SERIES_KEY=347.TGB
.M.4F.E.A094T.U2.EUR.E (last visited Sep 10, 2019). 
9 ibid 
10 Monthly TARGET balances for Ireland - Quick View - ECB Statistical Data Warehouse, Sdw.ecb.europa.eu (2019), 
http://sdw.ecb.europa.eu/quickview.do;jsessionid=86CD1AED9B95D96D3AF53CC1EA977ADB?SERIES_KEY=347.TGB
.M.IE.N.A094T.U2.EUR.A (last visited Sep 10, 2019). 
11 Supra note 8.  
12 Supra note 8. 
13 Supra note 8. 
14 Supra note 8. 
15 Supra note 8. 
16 Hans-Werner Sinn, ‘The ECB’s Secret Bailout Strategy’ (2011) 25 The International economy 42, at p. 43. 
17 David Blake, The silent bailout system that could rip the eurozone apart, Financial Times, 2019, 
https://www.fnlondon.com/articles/the-silent-bailout-system-that-could-rip-the-eurozone-apart-20180726 (last visited Sep 
10, 2019). 
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these accounts have been growing rapidly.18 The account of Germany in 2008 was a sum of 

115 billion euros compared to 868 in January 2019. On the other hand Spain’s debt increased 

from -35 billion in 2008 to -400.8 billion in 2019.19 In 2008 the total sum of money that the 

system owed or was owed was €606.4 billion euros. 20 The average that nations owed or were 

owed by the system was 40.4 billion euros. 21 This number kept increasing throughout the euro 

crisis in 2011 and 2012 to respectively 1619.7 and 1934.4 billion euro.22 In 2019 the final 

amount of money owed to and by the system is 2343 billion euro. The average that countries 

owed or were owed increased from 40.4 to 156.2 billion euros.23  

The risks associated with these numbers are currently hypothetical as it depends upon a country 

leaving the Eurozone without honouring its debt. 24 This scenario could lead to potential 

recapitalization. 25  There is the wish of some Italian government parties to have some of this 

debt cancelled.26 The cancellation is however hypothetical and would, if accepted, be part of a 

larger programme. Thus making it too hypothetical to consider further. The increases in the 

TARGET2 figures are of such degree that require discussion on whether the system fits within 

the legal framework. There are real impacts upon the monetary policy and the nature of the 

EMU. These impacts are enough to casts doubts upon the legality of the programme. The 

following paragraphs will discuss whether the TARGET2 system falls within the legal 

framework.  

3. The legality of TARGET2 

In order for TARGET2 to be considered lawful it must be within the ECB’s monetary mandate 

and abide by the prohibition of direct credit and the no bail-out clause.  The following 

paragraphs will first discuss the monetary mandate and continue with proportionality. Last but 

not least, the TARGET2 system will be tested against the prohibition of direct credit and no 

bail-out clause of article 123 and 125 TFEU. The first question that needs answering, however, 

is whether EU law applies. 

 
18 Ibid. 
19 ECB, TARGET Balances (2019). 
20 Calculated using the date from:  ECB, TARGET Balances (2019) - not including the ECB and U4 data. 
21 Calculated using the date from:  ECB, TARGET Balances (2019) - not including the ECB and U4 data. 
22 Calculated using the date from:  ECB, TARGET Balances (2019) - not including the ECB and U4 data. 
23 Calculated using the date from:  ECB, TARGET Balances (2019) - not including the ECB and U4 data. 
24 Ulrich Bindseil & Philipp Johann König, TARGET2 and the European Sovereign Debt Crisis, 45 Kredit und Kapital 135-
174 (2012), p. 157-158. 
25 Oliver Hartwhich, Europe’s hidden doomsday machine, Business Spectator (2019), 
https://oliverhartwich.com/2011/11/22/europes-hidden-doomsday-machine/ (last visited Sep 10, 2019); Organisatie DNB - 
De Nederlandsche Bank, Dnb.nl (2019), https://www.dnb.nl/over-dnb/organisatie/index.jsp (last visited Sep 10, 2019). 
26 David Blake, The silent bailout system that could rip the eurozone apart, Financial Times, 2019, 
https://www.fnlondon.com/articles/the-silent-bailout-system-that-could-rip-the-eurozone-apart-20180726 (last visited Sep 
10, 2019); hypothetical as it is not yet accepted and is unlikely to be accepted without conditionality. 
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The TARGET2 system is the payment system of the Eurozone.27 The eligible banks enter into 

contracts with their local national central banks. The system is owned and operated by the 

Eurosystem but non-euro EU Member States also participate.28 It is unclear how exactly this 

system should be classified and whether it should be seen as its own entity. The application of 

EU rules should, however, be interpreted broadly rather than narrowly. In the Pringle29 case 

the Court decided that even when operating outside of the Treaty framework Member States 

still have to abide by EU rules.30 Considering the system is operated by the Eurosystem, it is 

therefore likely that EU rules apply, even if this is not strictly within the founding treaties of 

the European Union. This leaves us with the question of whether it is legal under EU rules. 

 

3.1.  Is TARGET2 part of monetary policy? 

The first question to answer in order for a measure to be considered monetary in nature is that 

of the aim.31 Under article 127 TFEU the mandate of the ECB is limited to monetary policy 

and general support of economic policy. In order for Target2 to fall within the mandate of the 

ECB it therefore must be classified as monetary policy. Under article 3.1 of the Statute of the 

European System of Central Banks (the ESCB), the ESCB is given the task of promoting the 

smooth operation of payment systems32. The original aim of the system therefore seems to fall 

within the tasks of the ECB and the ESCB. The effect of the measure, however, has more 

impact than the mere facilitation of the payment systems.  

According to Durden the concept of Eurobonds, European Stability Mechanism (ESM) and 

TARGET2 are very similar.33 All three systems are a mechanism whereby collectively 

guaranteed loans are provided. The ESM and Eurobonds are economic in nature, though, as 

Durden describes, Eurobonds and the ESM have more parliamentary oversight. In addition, the 

creditor countries have more control over the interest rates and conditions in Eurobonds and 

the ESM.34 As Professor Blake puts it “all three devices serve as bailout systems and form a 

 
27 European Central Bank, The Eurosystem’s asset purchase programme and TARGET balances (2019), p. 5. 
28 Ibid., p. 5-6. 
29 Case C-370/12, Thomas Pringle v. Government of Ireland a.o. (26 October 2012), 
30 Opinion of Advocate General Kokott at para. 109, Case C-370/12, Thomas Pringle v. Government of Ireland a.o. 
(26 October 2012), 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=130561&pageIndex=0&doclang=EN&mode=lst&dir=&oc
c=first&part=1&cid=12772609. 
31 Case C-62/14, Peter Gauweiler a.o. v. Deutscher Bundestag, 2015, paraf. 46. 
32Statute of the ESCB and of the ECB. Rules of procedure, September 2011.  
33 Tyler Durden, Is TARGET2 A Less Than Thinly Veiled Bailout For Europe's Periphery? Zero Hedge (2012), 
https://www.zerohedge.com/news/guest-post-target2-less-thinly-veiled-bailout-europes-periphery (last visited Sep 10, 2019). 
34 Ibid. 
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“transfer union””.35 Considering the close resemblance of the ESM and TARGET2, the 

question is whether the system should be classified as economic policy. Sinn and 

Wollmershäuser consider that: 

“If we define fiscal support as a transfer of the command over real economic 

resources, and monetary policy as a change in the aggregate stock of central 

bank money balances or its distribution over space, the ECB policies that led to 

the Target balances clearly constituted fiscal support rather than monetary 

policies. […] as also shown, the ECB policy did make real resources available 

to the crisis countries that would not have been available had they been 

restricted to the inflow of private capital.”36  

Thus, according to Sinn & Wollmershäuser, the system provided real resources to the PIIGS 

that were not available on the private market, which constitutes fiscal policy.37 This transfer is, 

however, not the main aim of the system, but rather an indirect effect. The question, therefore, 

is whether this indirect effect is enough to classify the system as economic. 

The balances before the euro-crisis were certainly not high enough to generate controversy. 

These balances should be considered a by-product of promoting smooth payment systems. The 

current accounts, however, have led to some controversy. The question, however, remains do 

the indirect effects of the TARGET2 system outweigh the direct effects? 

The question relating to indirect effects was further explained by the Court in the Weiss case.38 

The German Constitutional Court had argued that these measures can only be considered 

indirect, when they are connected to the challenged measures and when the consequences were 

unforeseeable. If the effects are intended or foreseeable they can still be considered indirect 

when they are “[…] comparable in weight to the monetary policy objective pursued.”39 

Applying that logic to the TARGET2 system, it is easy to argue that, without settlement 

procedures, the effects were foreseeable and do not compare to the monetary objective pursued. 

As such, the system would classify as economic rather than monetary. One can argue that it is 

predictable that without rules on repayment, the balances won’t be settled and deficits will rise. 

This argument seems to be largely based, however, on hindsight bias. When the European 

 
35 David P. Blake, Target2: The Silent Bailout System that Keeps the Euro Afloat, SSRN Electronic Journal (2018), p 32. 
36 Hans-Werner Sinn & Timo Wollmershäuser, Target loans, current account balances and capital flows: the ECB’s rescue 
facility, 19 International Tax and Public Finance 468-508 (2012), p. 487. 
37 Ibid.  
38 Case C-493/17 Weiss and others, EU:C:2018:1000’ (2019) 
39 BVerfG, Order of the Second Senate of 18 July 2017 – 2 BvR 859/15 – paras. (1-137), 
ECLI:DE:BVerfG:2017:rs20170718.2bvr085915, paraf. 119. 
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Union was created, a balance-of-payment crisis was considered impossible.40 Before the euro-

crisis, the system worked smoothly and the balances (deficits and credits) were low. For the 

ECB to have predicted a crisis and the effect upon its payment system seems a bit far-fetched. 

A counter argument can be made that the balance increases were predictable when Quantitative 

Easing was introduced.41  At the least the Asset-Purchasing plans (the APPs) are the 

explanation for the TARGET2 increases. According to the ECB, the APPs have led to a rise in 

cross-border payments by the National Central Banks (NCB) when purchasing assets,42 

however this explanation has also been criticized.43 Perhaps if the balances were more 

predictable with QE, it leaves the question of whether this is should be considered a fault of 

the design in TARGET2 or the APPs. The argument can be made that it is the ECB’s purchasing 

programme that introduced such high deficits and credits, and that the ECB should have taken 

this on board when designing the APPs. The opposite argument can also be made that 

TARGET2 as a payment system should be immune to unconventional monetary policies. Both 

of these arguments carry weight. The CJEU in Weiss, however, disagreed with this method of 

interpretation for indirect effects.  

It considered that indirect effects can be foreseeable and accepted.44 Furthermore, these effects 

have no consequence upon the classification of economic or monetary.45 The indirect effects, 

however, cannot be contrary to the policy of price stability.46 If, therefore, the TARGET2 

system does not undermine the objective of price stability, the indirect effects seem negligible. 

In order to judge whether the system undermines the objective of price stability, the macro-

economic effects of the system must be considered. Abad et. al. argue that through the 

TARGET2 system certain creditor and debtor nations develop.47 The development of these two 

groups of nations, they argue, endangers the singleness of monetary policy, specifically 

liquidity management.48 The creditor banks will have to offer debt instruments to their banking 

 
40 COMMISSION OF THE EUROPEAN COMMUNITIES DIRECTORATE-GENERAL FOR ECONOMIC AND 
FINANCIAL AFFAIRS, One market, one money An evaluation of the potential benefits and costs of forming an economic 
and monetary union (1990), https://ec.europa.eu/economy_finance/publications/pages/publication7454_en.pdf (last visited 
Sep 10, 2019), p. 24. 
41 Why the ECB rules on risk limitation do not obviate shared liability, OMFIF, 
https://www.omfif.org/analysis/commentary/2015/february/why-the-ecb-rules-on-risk-limitation-do-not-obviate-shared-
liability/ (last visited Aug 11, 2019). 
42 TARGET balances and the asset purchase programme online: 
https://www.ecb.europa.eu/pub/pdf/other/eb201607_box02.en.pdf, p. 1. 
43 Marcello Minenna, The ECB’s story on Target2 doesn’t add up, Financial Times 14 September 2017 
44 Case C-493/17, Heinrich Weiss a.o. v. Bundesregierung a.o., 2018, paraf. 63. 
45 Ibid., para. 63. 
46 Case C-62/14, Peter Gauweiler a.o. v. Deutscher Bundestag, 2015, paraf. 59. 
 

48 Jose Abad, Axel Loeffler & Holger Zemanek, TARGET2 Unlimited: Monetary Policy Implications of Asymmetric 
Liquidity Management within the Euro Area, SSRN Electronic Journal (2011), Pg. 6. 
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sector in order to absorb the excess liquidity, whilst the debtor countries will have to expand 

open market operations to increase liquidity in their national banking sector.49 The singleness 

in monetary policy is embedded in article 119(2)TFEU as the  ‘conduct of a single monetary 

policy’50. This was emphasized by the CJEU in Gauweiler,51 where it concluded that the ECB 

was within its mandate when restoring transmission mechanism, if the lack of these 

mechanisms would undermine the singleness of monetary policy.52 By dividing the monetary 

needs of the countries in two, the effects of the TARGET2 system indeed fall outside the 

monetary mandate. In their report on QE and TARGET2, the Dutch Central Bank however 

considers the balances to reflect the risk perceptions of various countries.53 This would 

demonstrate an underlying economic problem whereby the TARGET2 balances reflect the risk 

rather than the causes the risks. This argument is supported by comparing three countries: 

Germany, Greece and Spain. The German credit has been steadily rising since 2008.54 Thus 

demonstrating the perception of Germany as a safe country. The debits of Spain and Greece 

though both in a general decline have different trends. Spain’s debit has been increasing with 

a large dip and recovery between 2011 and 2014.55 Greece’s debit has also been on the decline 

but with more ups and downs.56 Thus reflecting different risks at different times. It also 

demonstrates that the underlying economic issues go beyond the euro-crisis and the pandemic. 

Though the crisis clearly aggravate the TARGET2 balances, there is not a prolonged period of 

normalcy between euro-crisis and pandemic. 

The TARGET2 system itself does therefore not create the divide in the singleness of monetary 

policy; it only maps the divide. If the latter argument is accepted, this makes the TARGET2 

system fall within the monetary policy domain. This argument is also strong considering the 

balances starting to increase under external economic duress. The lack of settlement procedures 

associated with TARGET2 is a strong argument to consider the cause within the system. The 

settlement procedures seem to be more related to proportionality, which will be discussed in 

 
49 Ibid, Pg. 7. 
 

51 Case C-62/14, Peter Gauweiler a.o. v. Deutscher Bundestag, 2015 
52 Case C-62/14, Peter Gauweiler a.o. v. Deutscher Bundestag, 2015, paraf. 50. 
53 DNB Bulletin, Target2 imbalances reflect QE and persistent fragmentation within the euro area, 2019, 
https://www.dnb.nl/en/news/news-and-archive/dnbulletin-2016/dnb342673.jsp# (last visited Sep 10, 2019). 
54 Monthly TARGET balances for Germany - Quick View - ECB Statistical Data Warehouse, Sdw.ecb.europa.eu (2021) < 
https://sdw.ecb.europa.eu/quickview.do;jsessionid=3E1147DED2D2C4C502CF022123D0E25B?SERIES_KEY=347.TGB.
M.DE.N.A094T.U2.EUR.E> 
55 Monthly TARGET balances for Spain - Quick View - ECB Statistical Data Warehouse, Sdw.ecb.europa.eu (2021) 
<https://sdw.ecb.europa.eu/quickview.do;jsessionid=3E1147DED2D2C4C502CF022123D0E25B?SERIES_KE
Y=347.TGB.M.ES.N.A094T.U2.EUR.E> 
56 Monthly TARGET balances for Greece - Quick View - ECB Statistical Data Warehouse, Sdw.ecb.europa.eu (2021) < 
https://sdw.ecb.europa.eu/quickview.do;jsessionid=3E1147DED2D2C4C502CF022123D0E25B?SERIES_KEY=347.TGB.
M.GR.N.A094T.U2.EUR.E> 
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the following paragraphs. 

 

 

3.2. Is TARGET2 proportional? 

 

All EU policies, including those of the ECB, have to be proportional.57 Proportionality is 

defined by the Court as the “acts of the EU institutions be appropriate for attaining the 

legitimate objectives pursued by the legislation at issue and do not go beyond what is necessary 

in order to achieve those objectives”58 Since the objective of the system seems to be clearly 

within the mandate of the ECB, the question is whether the act goes beyond what is necessary. 

There are two steps in which to judge proportionality: suitability and necessity. The first step 

of suitability is easily established. The TARGET2 system makes trans-European payments 

possible. It should therefore considered suitable to the objective of promoting smooth payments 

within the Eurozone. The second criteria is whether the system does not go beyond what is 

necessary to achieve that aim. This criteria disserves more attention. 

From an economic perspective the difficulties with the system arises with the amounts of debit 

and credit that are accumulated. Additionally, the TARGET2 credits have been crowding out 

the Emergency Liquidity Assistance (ELA), thereby surpassing the goal of the system. When 

ELA lending was insufficient, the ECB filled the gaps through the TARGET2 debits.59 It can 

be argued that the sizes of the credits and debits go beyond what is proportional to facilitate 

payment. The large debits and credits are crowding out monetary measures and facilitating 

capital flight. This combination would arguably resulting the system to go beyond what is 

necessary, however it is not that simple. 

Some of the TARGET2 balances are caused by the capital flight of the peripheral countries.60 

This capital flight is due to the lack of faith in the domestic banking industry. As discussed in 

the second section of this paper, this was especially visible during the euro-crisis and is once 

again visible during the pandemic.  When the European Banking Union is completed 

(especially the European Deposit Insurance Scheme), this should re-install faith in the banking 

sector. Such faith would motivate savers to bring their savings back into the peripheral 

countries. Though the TARGET2 system is an indicator and facilitator of capital flight, it is not 

 
57 Case C-62/14, Peter Gauweiler a.o. v. Deutscher Bundestag, 2015, para. 66. 
58 Ibid., para. 67. 
59 Markus Konrad Brunnermeier, Harold James & Jean-Pierre Landau, The Euro and the battle of ideas (2016)., p. 302. 
60 Blake 2018, p. 34. 
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the cause. The TARGET2 system may be ringing alarm bells, but it is not the fire causing the 

alarm bells to go off. From a proportionality perspective, however, the extent to which these 

imbalances seem to grow give cause to consider limitations. In particular because the balances 

have, in many cases, not returned to acceptable levels in between the euro-crisis and the 

pandemic. The completion of the banking industry is therefore likely to reduce the risk of 

capital flight, and bring credits and debits down. It is worth noting, however, that capital flight 

is not the only reason for the high balances.  

As  Dr. Hartwich describes, TARGET2 deficits demonstrate an important gap in the underlying 

system.61 The deficits account for a capital flight and a trade deficit whereby countries (such as 

Greece) remained uncompetitive, and ran their trade deficits on the TARGET2 system.62 The 

resulting claims are made more fragile because there are no rules of collateral in place 

concerning the TARGET2 debts.63 The TARGET2 programme thereby keeps an economic 

imbalance in place. From a legal perspective, some limits to stimulate economic 

competitiveness seem necessary. 

In the Gauweiler case, the Court found that the Outright Monetary Transaction (OMT) 

programme was within the boundaries of proportionality due to the various safeguards.64 

Introducing safeguards against the rise of TARGET2 balances would thus safeguard the 

proportionality of the system. The introduction of such measures is, however, not 

straightforward. A solution proposed by Werner-Sinn is to impose a cap upon the TARGET2 

system.65  A cap would keep a balance upon the TARGET2 credits and deficits.66 This would 

arguably make the system more proportional. As Whelan, however, describes, such a solution 

is not very easy to introduce and might be highly disruptive. If a cap were to be introduced, the 

euro would no longer be equal in every country.67 When a country reaches the cap, a euro in 

the debtor state could not leave the country, whereas a creditor state can still freely transfer 

their euros. According to Whelan, the cap would be highly disruptive68, not to mention it would 

be against various principles underlying the Monetary Union, such as the promotion of smooth 

payment across the Eurozone. Therefore, to introduce a cap in order to reach the proportionality 

 
61 The New Zealand Initiative, Bigger than the GFC - Target 2 and the Euro crisis (2018), 
https://www.youtube.com/watch?v=q2QYaJGgtw8 (last visited Sep 10, 2019). 
62 The New Zealand Initiative, Bigger than the GFC - Target 2 and the Euro crisis (2018), 
https://www.youtube.com/watch?v=q2QYaJGgtw8 (last visited Sep 10, 2019). 
63 Whelan 2013, p. 9. 
64 Ibid., para. 88. 
65  Hans-Werner Sinn, The ECB’s Secret Bailout Strategy, THE MAGAZINE OF INTERNATIONAL ECONOMIC 
POLICY (2011), p. 43. 
66 Ibid. 
67 Whelan 2013, pg. 27. 
68 Ibid., pg. 38. 
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requirement seems counterproductive. Another solution proposed is that of introducing an 

annual settlement system. This could take place either via monetary-policy-related assets or 

senior bonds,69 yet as Whelan describes, the possibilities to settle these debts with monetary-

policy-related assets may not yield proper returns.70 To settle in senior bonds may even be 

contrary to the interest of monetary policy. Governments in the debtor countries would have to 

issue more senior bonds to settle their TARGET2 debts. This increased amount of debt would 

raise the nation’s credit risk and make it more difficult for the ECB to conduct monetary 

policy.71 From a proportionality perspective it seems wise to introduce some sort of mechanism 

to reduce the TARGET2 balances. In the United States, a similar system is in place called 

‘Fedwire’ whereby the balances are settled periodically through marketable interest‐bearing 

bonds via gold covered bonds.72 A periodical settlement may decrease the chances of excessive 

balances and thereby increase the proportionality of the system. This would allow the system 

to promote smooth payment throughout the Eurozone without excessive balances with 

economic impacts. The solutions, however, are not uncontested. 

In conclusion, it seems difficult to determine whether the TARGET2 system should be 

classified as a monetary policy. The goal of TARGET2 is to promote the smooth functioning 

of payments across the Eurozone, which without doubt falls within the mandate of the ECB. 

To declare the system outside of monetary policy therefore depends on the proportionality of 

the system. The CJEU (Court) has however given the ECB a large margin of discretion with 

regard to proportionality.73 If the ECB can justify the system as proportional, it is likely that 

the Court will accept their argument. Furthermore, the TARGET2 system seemed necessary to 

cushion some of the financial shocks of the euro-crisis and also seems to currently be 

cushioning the impact of the pandemic. Such a cushion aids in the monetary goal of price 

stability. If one would adhere to the idea of output legitimacy74, this system should not be 

considered illegal. The outcome is a more stable Euroarea, thus aiding price stability.  When 

however adhering to the economic suggestion that TARGET2 is an early version of a transfer 

union, it is difficult to consider it a measure proportional to the ECB mandate. The ECB is not 

legitimized to change the nature of the EU.   

 
69 Whelan 2017, pg. 21-22. 
70 Ibid., pg. 21. 
71 Ibid., pg. 22. 
72 Europe’s Target2 can learn from us, OMFIF, https://www.omfif.org/analysis/commentary/2018/july/europes-target-2-can-
learn-from-us/ (last visited Aug 11, 2019); https://dokumente.unibw.de/pub/bscw.cgi/d7842948/Target2.pdf  
73 Gauweiler, paraf. 68 
74 Output legitimacy is the concept that the outcome justifies legitimacy rather than focusing on how this system came into 
place. 
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The difference in point of view would likely decide upon whether one considers the programme 

legal or not. The Court awarded large margin of discretion to the ECB and would likely 

consider it legal. If it is decided that TARGET2 is within monetary policy and proportional, 

the question then becomes whether it violates articles 123 and 125 TFEU. 

 

 

3.3. No-credit & No bail-out 

The second main consideration when discussing the legality of an ECB programme is that of 

articles 123 and 125 TFEU. These articles prohibit direct lending and bail-out systems. Before 

the euro-crisis these articles were interpreted in three different ways: literal, purposive, and 

ultima ratio.75 The financial crisis case-law has demonstrated that the CJEU uses an ultima 

ratio approach towards articles 123 and 125 TFEU. This means that in order to assess the 

compatibility of TARGET2 with the no bail-out clause, the literal meaning first has to be 

discussed. If TARGET2 does not violate the wording of the article, then the purpose must be 

examined. The purpose should be held within the greater concept of the stability of the 

Eurozone. Regardless of the exact interpretation, the relationship with the national 

governments is important. Article 123 TFEU prohibits the ECB or NCBs to grant overdraft or 

credit facilities to government organs. In turn, article 125 TFEU prohibits the assumption of 

liabilities from governments or their bodies governed by public law. In order to violate these 

articles, a benefit for the government(s) is therefore required. 

3.4. How are Governments involved? 

The relationship of creditor and debtor nations with the ECB is most visible in the direct 

relationship with the NCBs (who are either the direct creditor or debtor). The impact upon the 

government is in their relation with their NCB and the private financial sector. 

The TARGET2 system impacts the governments’ budgets in several ways. The first and most 

direct impact is that via the profit and loss distribution of NCBs. The Treaties do not mention 

rules on ownership of NCBs; this is left for national legislation to determine.76 Under national 

law, the federal government of Germany would have to refinance the Bundesbank in case of a 

negative net equity.77 This means that if a debtor were to default, the Bundesbank will have to 

 
75 V. Borger, ‘The ESM and Pringle’, 14 German L.J. 2013, p. 129. 
76 European Central Bank, OPINION OF THE EUROPEAN CENTRAL BANK of 6 October 2005 at the request of the 
Italian Ministry of Economy and Finance on an amendment to the draft law on the protection of savings concerning the 
Banca d’Italia (CON/2005/34) (2015)., para.6. 
77 BVerfG, Judgement of the Second Senate of 21 June 2016 – 2 BvR 2728/13-, paras. (1-220), p. 126. 
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take its share of the loss, according to its capital share in the ECB.78 In the case of both the 

Bundesbank and the Dutch DNB, the government is the sole shareholder. This means that these 

losses indirectly harm the government budget, either through refinancing or less profit. This is 

slightly different for the Italian Central Bank. The Italian Central Bank, Banca d’Italia, is 

owned by various shareholders.79 Most of these shareholders are private banks and institutes. 

Two of the shareholders, however, are controlled and owned by the government. These two are 

the Istituto Nazionale della Previdenza Sociale and the Istituto Nazionale per l'Assicurazione 

contro gli Infortuni sul Lavoro. Respectively both institutes own 9.000 shares (a combined total 

of 18.000 shares, of the 300.000 available shares). The government therefore owns 6% of the 

total available shares. The Italian government’s profit on a deduction of their TARGET2 debit 

is therefore limited.  

The second important relation with the government is that of “the bail-out of uncompetitive 

economies”.80 Blake describes that due to the TARGET2 system the government of debtor 

nations do not have to change the uncompetitive nature of their economies.81 Blake also 

describes the situation of governments who are unable to raise long-term funding on the private 

markets, and who can finance the deficit through commercial bank borrowing via short-term 

treasury bills. The commercial banks in their place borrow from the NCB who borrows from 

the ECB through TARGET2. This situation occurred with Greece, who could finance as long 

as it was in the Eurozone.82 The question is whether this is compatible with the prohibitions 

laid down in the Treaties.  This question will be discussed in the following paragraphs.  

3.5. Article 123 TFEU 

The wording of article 123 TFEU prohibits monetary finance and any form of credit facilities 

by the ECB to Member State governments. There is no direct relationship between the ECB 

and the NCBs and the government as claims are against private and central banks. It is therefore 

unlikely that there is a violation of the wording of article 123 TFEU. This leaves the question 

of whether there is a de facto breach of this prohibition. According to economists, the 

TARGET2 system does provide finance to Member States. 

Sinn describes the TARGET2 system as effectively providing Eurobond loans to the debit 

 
78 Hans-Werner Sinn & Timo Wollmershäuser, Target loans, current account balances and capital flows: the ECB’s rescue 
facility, 19 International Tax and Public Finance 468-508 (2012), p. 473. 
79 Bancaditalia.it (2019), https://www.bancaditalia.it/chi-siamo/funzioni-governance/partecipanti-
capitale/Shareholders.pdf?language_id=1 (last visited Sep 10, 2019). 
80 Blake 2018, pg. 36. 
81 Ibid.  
82 Blake 2018, pg. 31. 
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countries.83 European Member States respective to their capital share provided loans to the 

NCBs of the periphery. Furthermore Sinn considers that economically, it is irrelevant that the 

credit flows from the central bank to the commercial bank, who then either transfer it to the 

real economy or the state.84 This statement is similar to the Greek situation described by Blake 

as mentioned earlier85. Indirectly it seems that the ECB is providing liquidity to the state. The 

question is whether this is enough to consider it a de facto violation of article 123 TFEU.  

There are several conditions to prevent a violation of the spirit of article 123TFEU that can be 

distinguished from the case law. In Gauweiler the Court first considers a hypothetical situation 

of a de facto breach.86 It then further assesses whether there are enough safeguards to prevent 

such a hypothetical situation. When applying the same approach to TARGET2, the first 

question is what would be the hypothetical and unlawful situation. The next question is whether 

the system contains enough safeguards to prevent the hypothetical situation occurring. In the 

TARGET2 situation, the hypothetical would be that of the government being able to withdraw 

credit from the NCB/ECB through the commercial banks. In this situation, the commercial 

banks would act as intermediaries for the government in granting them credit with the ECB. 

Such a situation would seem to violate the spirit of article 123 TFEU. The question is whether, 

like the OMT programme, the TARGET2 system has enough safeguards to prevent such a 

situation. There are enough safe-guards in place, when the ESCB intervention on the secondary 

market cannot be used by Governments when determining their budget. Second, the 

intervention cannot harmonize interest rates upon European Member State governmental loans 

without respect for fiscal discipline.87 The programme must therefore entail enough safeguards 

to ensure budgetary discipline.  

Budgetary incentive is the most important criterion when assessing whether the spirit of articles 

123 or 125 TFEU have been broken. The Treaties aim to incentivise European Member States 

to keep a sound budgetary policy. It is therefore necessary to assess the impact of the 

TARGET2 system on European Member States’ budgetary policy. Once again, one must refer 

back to the example of Blake and the Greek government obtaining liquidity indirectly through 

TARGET2. This situation is arguably a violation of the spirit of article 123TFEU. As stated by 

 
83 Hans-Werner Sinn & Timo Wollmershäuser, Target loans, current account balances and capital flows: the ECB’s rescue 
facility, 19 International Tax and Public Finance 468-508 (2012), p. 4. 
84 Ibid. 
85 David Blake, The silent bailout system that could rip the eurozone apart, Financial Times, 2019, 
https://www.fnlondon.com/articles/the-silent-bailout-system-that-could-rip-the-eurozone-apart-20180726 (last visited Sep 
10, 2019). 
86 Case C-62/14, Peter Gauweiler a.o. v. Deutscher Bundestag, 2015, para. 104. 
87 Ibid, para. 113. 
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Blake, this situation occurred when the Greek government could not obtain liquidity through 

the financial markets. This should have been a clear warning sign to improve the state’s 

financial situation. The Court considered the OMT programme lawful because it was limited 

in its application.88 The TARGET2 system does not entail such limitations within its own 

system. In 2015, however, the ECB placed a cap on the amount of short-term T-bills that could 

be issued by the Greek government, which limited Greece’s access to liquidity through 

TARGET2. This cap was placed upon the Greek government as part of the rescue programme.89 

It therefore seems that access for the government to liquidity through the TARGET2 system 

was limited. The cap introduced for Greece is not a universal cap, but governments are bound 

by the general 60% debt to GDP ratio. The potential for a government to access liquidity by 

issuing short-term bonds is not without restrictions, however, these restrictions may be 

considered loose. In addition, as Whelan stated, the interest rate upon TARGET2 claims is 

equal to the MRO.90 This low interest rate may allow the government to obtain liquidity at 

lower rates than if it were to borrow from the commercial market without TARGET2. 

Considering these arguments, the question is whether TARGET2 has enough built-in 

safeguards to prevent governments from using it as a credit facility. 

The answer to this question is complex. The argument that governments can obtain cheap credit 

through its commercial banks via issuing short-term bills indicates that there are insufficient 

safeguards in the TARGET2 system. This argument is strengthened by the universal, rather 

than risk specific, interest rate used by TARGET2 leading to easier credit conditions. This 

argument has led to the system being called the ‘credit card for nations with more imports than 

exports’91, with the main difference being these loans do not have deadlines for repayment.92 

The situation with Greece, where this issue presented itself, occurred when there was little or 

no credit available from the markets. It can therefore also be argued that the moment 

governments reach for this type of credit, they are in serious financial trouble. The opportunity 

to continue borrowing through TARGET2 gives credence to the argument that the system does 

not safeguard the impetus to keep a sound budget. The resolution of this situation should not 

be a concern of TARGET2, but rather one of the Stability and Growth Pact (SGP). The question 

 
88 Case C-62/14, Peter Gauweiler a.o. v. Deutscher Bundestag, 2015, paraf. 116. 
89 Claire Jones & Stefan Wagstyl, ECB weighs curbs on Greek banks’ government debt purchases, Financial Times, 2015. 
90 Whelan 2013, pg. 8. 
91 David Blake, The silent bailout system that could rip the eurozone apart, Financial Times, 2019, 
https://www.fnlondon.com/articles/the-silent-bailout-system-that-could-rip-the-eurozone-apart-20180726 (last visited Sep 
10, 2019). 
92 David Blake, The silent bailout system that could rip the eurozone apart, Financial Times, 2019, 
https://www.fnlondon.com/articles/the-silent-bailout-system-that-could-rip-the-eurozone-apart-20180726 (last visited Sep 
10, 2019). 
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is therefore whether this potential design flaw should be accounted to the TARGET2 system, 

or whether it should be part of the concern of the Eurozone. The latter is arguable, as 

economists and the ECB have observed a trend and the relationship between the Purchasing 

Programme and OMT, and increasing TARGET2 balances.93 Furthermore, to continue 

borrowing with eased conditions requires countries to issue short-term treasury bills. The 

requirement to issue such bills is a matter of the SGP not the ECB. The eased conditions made 

possible through TARGET2 remain difficult in respect to article 123TFEU. With this in mind, 

the final question is that of article 125TFEU and the no bail-out clause. 

3.6. Article 125 TFEU  

This question of risk sharing and article 125 TFEU is not entirely new.  The Weiss case94 

concerned the ECB’s APPs.95 The programme under discussion in this case was the Public 

Sector Asset Purchasing Programme (PSPP). The programme only allowed for the purchase of 

bonds that mature no less than 1 year after purchasing and less than 31 years. These included 

marketable debt instruments of regional and local governments. The different NCBs buy these 

instruments according to a division key made by the ECB.96 The NCBs held the majority of 

their national instruments with the risk of potential loss contained to the NCB. The referring 

court was concerned that this programme would violate articles 123 and 125 TFEU. This fear 

was based upon the potential introduction of loss-sharing rules among the NCBs.97 The CJEU 

found that this question was too hypothetical to be considered admissible.98 This was based 

upon the lack of loss-sharing rules and no foreseeable rules of that nature.99 Since NCBs were 

responsible for their own losses and there was no reason to expect a loss-sharing rule introduced 

by the ECB, it was a question of a hypothetical nature.100 The situation of TARGET2 is, 

however, different. 

The main difference between the TARGET2 system and the situation in Weiss is who carries 

 
93 Ecb.europa.eu (2019), https://www.ecb.europa.eu/pub/pdf/other/eb201607_box02.en.pdf (last visited Sep 10, 2019), p. 4; 
Others however have argued this explanation to be incomplete, Marcello Minenna, The ECB’s story on Target2 doesn’t add 
up, Financial Times, 2019, https://ftalphaville.ft.com/2017/09/14/2193700/guest-post-the-ecbs-story-on-target2-doesnt-add-
up/ (last visited Sep 10, 2019). 
94 Case C-493/17 Weiss and others, EU:C:2018:1000’ (2019) 
95 European Bank, Asset purchase programmes European Central Bank (2019), 
https://www.ecb.europa.eu/mopo/implement/omt/html/index.en.html (last visited Sep 10, 2019). 
96 European Bank, Capital subscription European Central Bank (2019), 
https://www.ecb.europa.eu/ecb/orga/capital/html/index.en.html (last visited Sep 10, 2019). 
97 Case C-493/17, Heinrich Weiss a.o. v. Bundesregierung a.o., 2018, paraf. 16. 
98 Ibid., paraf. 167. 
99 Ibid., paraf. 163. 
100 Though a small portion of the bonds was bought by the ECB thereby introducing some potential loss-sharing. See for 
more discussion; Annelieke A.M. Mooij, 'The Weiss Judgment: The Court’s Further Clarification Of The ECB’S Legal 
Framework: Case C-493/17 Weiss And Others, EU:C:2018:1000' (2019) 26 Maastricht Journal. 
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the risk. In the Weiss case, the NCBs carried the primary risk for the bonds of their own 

government. As the CJEU rightly states, there is no EU law on the losses of NCBs, therefore 

potential losses will have to be sorted out under national laws. Under the TARGET2 system 

however, the primary claim is against and by the ECB.101 The risk of default of TARGET2 

creditors is carried by the ECB and thereby by all the NCBs through their capital key. This 

risk-sharing loss is in theory prohibited by article 125 TFEU. However, in Weiss, these 

concerned government bonds rather than claims upon private banks. 

In the Gauweiler and Weiss cases, article 125 TFEU played a less dominant role compared to 

article 123 TFEU. It did however feature more prominently in the Pringle case. The reason for 

this might be quite simple: the Member States were directly involved in the granting of 

financial support. The measure under examination in the Pringle case was that of the ESM. 

The purpose of the ESM is to provide stability support for members who are in severe financial 

distress and when the stability of the euro area is threatened.102 They will provide support and 

in return gain preferential creditor status.103 

The relationship between the governments is very clear in the case of the ESM. The members 

provide the funds to the ESM and the receiving party is the member in distress. The ESM, 

however, is operating under economic policy and not that of the ECB. The relationship with 

the government in TARGET2 is weak at best. As demonstrated before, however, some 

governments hold all or part of the shares in their central banks. This creates an indirect link 

between the central banks and the government. This link, however, depends upon national law, 

as it is up to each individual country to arrange ownership of the NCB. This means that it is 

unlikely that this would constitute a violation of article 125 TFEU. The other benefit that 

governments enjoy through TARGET2 is that of their private sector. 

Until the completion of the European Banking Union, national governments are responsible 

for insuring savers deposits.104 Since the central banks of the uncompetitive industry do not 

have to settle, the liquidity remains in their industry. By providing liquidity to the private sector, 

TARGET2 saves an uncompetitive economy from bankruptcy. This prevents the national 

government from having to rescue its banks or having to compensate for lost deposits. The 

benefit to each Member State is indirect and is gone upon the completion of the European 

 
101 European Central Bank, The Eurosystem’s asset purchase programme and TARGET balances (2019), p. 7. 
102 Article 3 ESM Treaty. 
103 Ibid., preamble 13. 
104 Deposit guarantee schemes, European Commission - European Commission (2019), https://ec.europa.eu/info/business-
economy-euro/banking-and-finance/financial-supervision-and-risk-management/managing-risks-banks-and-financial-
institutions/deposit-guarantee-schemes_en (last visited Sep 10, 2019). 
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Banking Union. It is therefore highly questionable this would form a violation of the no-bailout 

clause. On the other hand, by keeping alive an uncompetitive economy, the impetus to keep a 

sound financial policy seems violated. The national government is not incentivized to increase 

the competitiveness of its financial industry. The benefit for the Member State is indirect but 

the impetus to keep a sound budgetary policy is also breached. The fact remains however that 

through TARGET2 uncompetitive sectors are kept alive, not national governments directly. 

Due to the weak relationship with national governments it is unlikely that TARGET2 would 

be considered unlawful.  

4. Conclusion 

The impact of the TARGET2 system has been much debated by the economic community. It 

has been labelled as the ‘silent-bailout system’ and even the Bank of International Settlements 

has stated that the system provided for liquidity flow to the peripheral countries.105 The question 

remained whether this should be classified as an unlawful bailout. This paper has evaluated the 

lawfulness of the TARGET2 system. The first question in this analysis was whether or not 

TARGET2 falls within the mandate of the ECB. 

The objective of the TARGET2 system is that of providing smooth payment system for trans-

European payments. The objective clearly falls within the mandate of the ECB. The effects of 

the system have a bigger impact than the mere facilitation of trans-European payments. It seems 

to have created a transfer mechanism and an early version of a transfer union. The introduction 

of this kind of system seems to be beyond the mandate of the ECB as it is economic rather than 

monetary. If the Court were to accept that TARGET2 has created an early version of a transfer 

union, then this should be considered beyond the mandate of the ECB. This acceptation 

depends on the evaluation of input or output legitimacy. 

A further objection to legality is the potentially conflict with the singleness of monetary policy, 

by dividing countries into debtor and creditor countries – each with their individual needs for 

monetary policy. It has been shown however, that this division is demonstrated, rather than 

caused, by TARGET2. Thus it would not directly counter-act the ECB’s mandate. Considering 

the discretion the ECB has, it seems likely that this system will be held within the limits of its 

mandate. This paper however recommends to introduce some form of mechanism that 

decreases these balances. The balances should significantly decrease with the completion of 

the European Banking Union, but not fully. Though TARGET2 does not cause the significant 

 
105 Tyler Durden, BIS Admits TARGET2 Is A Stealth Bailout Of Europe's Periphery Zero Hedge (2017), 
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balances it does cushion them extensively. A shock-absorber in the system is not 

unproportioned per se. The more concerning issue is that the balances did not always return to 

acceptable levels between the start of the euro-crisis and the COVID19 pandemic. Thus 

demonstrating the need for a safety mechanism to approach the underlying economic issue. As 

this issue is reflected but not caused by TARGET2 the solution is best created outside the 

TARGET2 system.  

The TARGET2 system seems to comply with the wording and spirit of articles 123 and 125 

TFEU. The system may (or may not) constitute an economic bailout, but the links with national 

governments seem to be too weak for a bailout, as prohibited by article 125 TFEU. Due to the 

situation with the Greek government, it seems more likely that TARGET2 would violate article 

123TFEU. This article is narrower than article 125TFEU and is therefore more difficult to 

breach. In addition, the debts generated by a national government through TARGET2 are not 

unlimited and remain part of the Stability and Growth Pact under the supervision of the EU.  

The eventual decision of whether TARGET2 is lawful is up to the CJEU. There are several 

indications as to why TARGET2 could be considered unlawful. Based upon the large discretion 

granted to the ECB by the CJEU in combination with the underlying causes being external to 

the system, it is unlikely TARGET2 would be considered unlawful. The CJEU gave the ECB 

a large margin of discretion with regard to technical decisions. TARGET2 is a highly complex 

payment system that is based upon technical decisions. Furthermore the CJEU deliberately 

chose to have a wide interpretation of indirect effects. Considering the large balances are 

mostly caused by economic factors independent of TARGET2, it is unlikely these effects 

would change the monetary nature of the system. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


