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I. OVERVIEW 

 

The German legal order contains examples of different types of due diligence obligations, 

whose concrete scope and content is tailored to the respective purpose of the law and the 

risks it aims to address. In one way or the other, all due diligence obligations are subject to 

standards of reasonableness, appropriateness, adequacy, cost-benefit analysis, etc., which 

ultimately give effect to the constitutional proportionality principle. These standards are 

fleshed out with regard to the type of risk to be addressed, the likelihood and severity of the 

impact/damage to be expected, and the economic costs involved in minimising or excluding 

the risk. Part II considers due diligence obligations in German public law, private law, labour 

law, and industry and multi-stakeholder initiatives. Part III provides a comparative analysis, 

focussing on the key elements of regulation of corporate due diligence; its application to 

foreign subsidiaries and suppliers; and its public and private law enforcement. Part IV 

examines a recent German legislative proposal to regulate corporate human rights and 

environmental due diligence through global value chains as a promising avenue to render 

the notion of corporate human rights due diligence contained in the 2nd pillar of the UNGPs 

legally binding via domestic public law. Particular attention is paid in that Part to the 

concept of adequacy, also found in other areas of German law, as a means to flesh out the 

corporate responsibility to respect human rights. 

 

 

II. GENERAL REGULATORY FRAMEWORK IN REGARD TO HUMAN RIGHTS DUE 

DILIGENCE AND ENVIRONMENTAL DUE DILIGENCE IN THE SUPPLY CHAIN 

 

 

A. Due Diligence Obligations in German Public Law 

 

Given the overall focus of the study, this section briefly examines human rights due 

diligence obligations in German constitutional law and then focusses on the regulation of 

due diligence requirements in environmental law. In addition, the section discusses due 

diligence obligations in product liability law, the German Administrative Offences Act, and 

public procurement. 

 

1. Human Rights Due Diligence Obligations in Constitutional Law 

 

German constitutional law distinguishes between a state duty to respect basic/fundamental 

rights (Grundrechte als Abwehrrechte) and a state duty to protect basic/fundamental rights 

(Grundrechte als staatliche Schutzpflichten). While the duty to respect imposes an 

obligation of result, the duty to protect imposes an obligation of diligent conduct on public 

authorities. The scope of the duty to protect is determined by the intensity and probability 

of the impending violation of human rights, in the light of the proportionality principle. The 

limit of discretion accorded to public authorities in complying with their duty to protect is 

reached in cases of evident violations of the core values protected by a human right (so-

called ‘Untermaßverbot’). 328  Where a regulation pertains to dangerous facilities such as 

nuclear power plants, the duty to protect entails an obligation to take all steps necessary to 

                                                        
327 Associate Professor, Tilburg Law School. 
328 German Federal Constitutional Court, BVerfGE 88, 203 – Schwangerschaftsabbruch. 
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minimise the risk of human rights violations.329 The duty to protect furthermore requires 

public authorities to put into place administrative and judicial procedures aimed at 

preventing and redressing human rights violations (so-called verfahrensrechtliche Funktion 

der Grundrechte). These procedures can range from the imposition of industrial licencing 

and process safety requirements to the creation of participation rights for all those 

potentially affected in the exercise of their human rights by public and private activities.330 

 

2. Due Diligence Obligations in Environmental Law 

 

Many due diligence obligations in German environmental law owe their existence to the 

precautionary principle which, as laid down in Article 20a of the German Constitution, 

requires the state to prevent risks to the environment from materialising even where cause-

and-effect relationships are not fully established scientifically. The federal law that provides 

for protection of humans, animals and the environment against harmful emissions 

(Bundesimmissionsschutzgesetz, BISchG) is one such example. § 5 BISchG imposes on 

operators of industrial compounds (factories, machinery, etc.) a duty of protection and a 

duty of precaution. As concerns scope and content of these duties, the duty of protection (§ 

5 I (1) No 1 BISchG) requires operators to take the measures necessary for preventing 

probable environmental impacts from occurring (so-called ‘vorbeugende Gefahrenabwehr’), 

irrespective of whether these impacts are caused by the industrial compound or by external 

factors. The duty of precaution (§ 5 I (1) No 2) requires operators to take measures, in 

accordance with the scientific and technical state of the art (‘Stand der Technik’, § 3 VI (1) 

BISchG), to reduce risks of environmental nuisance whose materialisation is possible yet not 

sufficiently probable to trigger a duty of protection. The concrete scope of the latter duty is 

determined in the light of criteria such as the risk-potential of the emissions, the severity of 

damages to be expected, and the economic costs of minimising risks. Compliance of 

operators is monitored and enforced by the competent public authority. Unlike the duty of 

protection, the duty of precaution is generally not considered to confer subjective rights on 

third parties. 

 

§ 6 of the Federal Law for the Regulation of Genetic Engineering (Gesetz zur Regulierung 

der Gentechnik, GenTG) imposes on operators of biogenetical compounds a general due 

diligence obligation. The overall purpose of the law is to protect the life and health of human 

beings, the environment, animals, plants and material goods from the harmful effects of 

genetic engineering processes and products, while also creating a legal framework for 

developing their scientific, technological and economic potential (§ 1 GentTG). Accordingly, 

the scope of the due diligence obligation is not confined to the operation of biogenetical 

compounds but also applies when operators release or bring into circulation genetically 

modified organisms or products (§ 6 I GenTG). The key legal elements of the due diligence 

process consist of (a) a comprehensive analysis of relevant risks and safety measures in 

place, which should be reviewed whenever necessary but at least periodically in the light of 

the scientific and technical state of the art; and (b) the adoption of precautionary measures 

which, in accordance with the risk assessment, are necessary to protect the legal goods 

listed in § 1 GenTG from possible dangers and to prevent such dangers from occurring. The 

latter obligation continues even after the operation of the plant has ceased (§ 6 II GentTG). 

§ 6 III GenTG regulates documentation and monitoring requirements: the operator has to 

keep records of genetic engineering work and the release of genetically modified material 

and submit these records to the competent authority upon request. § 6 IV GenTG contains 

an obligation to appoint project managers and biological safety officers or committees. 

 

                                                        
329 German Federal Constitutional Court, BVerfGE 49, 89 – Kalkar I. 
330 German Federal Constitutional Court, BVerfGE 53, 30 – Mühlheim-Kärlich. 
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The purpose of the German law regulating environmental impact assessments (Gesetz  

über die Umweltverträglichkeitsprüfung, UVPG) that implements EC Directive 85/337/EWG 

of 27 June 1985 is the early identification, description and evaluation of all direct and 

indirect impacts of a project on the environment, including ecological interdependencies (§ 2 

II UVPG).331 The UVPG also covers cross-border environmental impacts (§ 2 III UVPG). The 

competent public authority has to identify, describe and evaluate the environmental impacts 

in accordance with applicable laws (nach Maßgabe der geltenden Gesetze, § 3 UVPG), which 

entails that the project must also comply with environmental due diligence requirements 

regulated elsewhere. One such example is the general due diligence obligation laid down in 

the Water Resources Act (Gesetz zur Ordnung des Wasserhaushalts – WHG) that gives 

effect to the precautionary principle. According to § 5 I WHG, every person is required to act 

with due diligence as required by the circumstances (die nach den Umständen erforderliche 

Sorgfalt) to avoid a deterioration of the water quality; to use water sparingly having regard 

to the water balance; to maintain the efficiency of the water balance; and to avoid an 

enlargement or acceleration of water drainage. A violation of the due diligence obligation 

that causes an environmental damage can result in liability for restoring the environment (§ 

90 II WHG in conjunction with the environmental liability law, Umwelthaftungsgesetz). 

 

3. Due Diligence Obligations in Product Liability Law 

 

The rationale behind the German (and EU) regulation of product liability is that consumers 

should be protected in their physical integrity and personal property against damages 

caused by faulty products.332 Manufacturers are liable if their products do not conform to the 

standards that a reasonable objective consumer can expect (§ 3 Produkthaftungsgesetz, 

ProdHaftG). In this regard, producers are subject to a variety of due diligence requirements 

that have been developed through case-law and that map onto the different stages of the 

production process:333 

- Oversight of the production process to minimise the risk of product failure, including 

through the selection and monitoring of employees, the provision of instructions, and the 

customization of work stations and equipment. 

- Control of the construction design and the manufacturing process to ensure that the product 

complies with the standards a reasonable and objective consumer can expect. 

- Provision of correct and adequate operating instructions, notes and warnings to ensure a 

proper usage of the product. 

- Continuous observation of products that have been placed in the market, including where 

necessary warnings and retraction of products. 

 

With regard to remedies, the product liability law modifies the civil liability rules on the 

allocation of the burden of proof, considering the difficulties consumers encounter in proving 

negligence in the organisational sphere of the producer. Consumers only have to prove that 

the violation of their legal interests was caused by a faulty product. The producer, in turn, 

has to prove that he/she acted without negligence. Where the fault of the product is due to 

the construction design or manufacturing process, the producer also has to prove 

compliance with his/her corresponding due diligence obligations. Finally, the producer has to 

prove that, in organising the production process, he/she has taken all necessary measures 

to prevent faulty products from entering the market.334 

                                                        
331 See further W. Erbguth & S. Schlacke, Umweltrecht (Baden-Baden: Nomos, 2016, 6th edn.) 100-112. 
332 The German Produkthaftungsgesetz implements Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, 

regulations and administrative provisions of the Member States concerning liability for defective products, OJ L 210, 07.08.1985, p. 
29-33.  
333 See further D. Looschelders, Schuldrecht BT (München: Verlag Franz Vahlen, 2013) 462-469. 
334 See, generally, Federal High Court of Justice (BGH), BGHZ 51, 91, Urteil vom 26.11.1968 (“Hühnerpest-Entscheidung”); and 

regarding the producer’s duty to prevent faulty products from entering the market BGHZ 104, 323, Urteil vom 07.06.1988.  
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4. Due Diligence Obligations in the Administrative Offences Act 

 

§ 130 of the Administrative Offences Act (Ordnungswidrigkeitsgesetz – OWiG) authorises 

the competent public authority to impose fines on business owners for failure to comply with 

their monitoring and supervision obligations (Aufsichtspflichten). 335  A business owner is 

liable if, intentionally or negligently, he/she fails to take the supervisory measures 

necessary for his/her business to comply with legal duties incumbent upon him/her as its 

owner. A further condition is that a violation of these legal duties could have been 

prevented or significantly impeded had a proper supervision taken place. The nature and 

scope of the monitoring and supervisory measures are not further defined in the OWiG. 

They are determined within the context of the law that stipulates the business owner’s 

duties, having regard to the likelihood of an infringement, the size of the business 

organisation, and the complexity of the tasks to be monitored.336 Feasible and reasonable 

organisational measures are those which a diligent member of the profession would consider 

necessary and adequate to ensure compliance with the relevant regulations. The owner’s 

supervisory obligations also extend to the selection, appointment and monitoring of 

supervisors (Aufsichtspersonen). 

 

A fine can also be imposed on the business entity itself if its director commits an offence 

that violates duties incumbent upon the company or that leads to an unjustified enrichment 

of the company (§§ 130, 30 OWiG). Absent corporate criminal liability in Germany, this is of 

significant practical relevance for sanctioning violations of due diligence requirements. For 

example, in the 2018 Volkswagen exhaust emissions scandal, a public prosecutor imposed a 

fine on the company for breach of its supervisory duties in ensuring compliance with the 

German regulation implementing Framework Directive 2007/46/EC (approval of motor 

vehicles). 

 

5. Human Rights and Environmental Due Diligence in Public Procurement Law 

 

In the National Action Plan implementing the UN Guiding Principles on Business and Human 

Rights (German NAP), the German federal government has committed to examining 

whether and to what extent binding minimum requirements for corporate human rights due 

diligence can be enshrined in public procurement law.337 The bulk of German regulation on 

public procurement consists of a transposition of EU directives into domestic law. 338 

According to the German Government, one important limitation imposed by EU law in this 

regard is that the specification of human rights due diligence requirements must be tailored 

to the specific subject of the contract and cannot take into account the overall business- and 

corporate policy of the bidder.339 

 

Following domestic legal reform implementing the EU directives on public procurement, § 97 

III of the German Law against Restraints of Competition (Gesetz gegen 

                                                        
335 See further E. Göhler, Gesetz über Ordnungswidrigkeiten, Beck’sche Kurzkommentare Bd. 18 (München: Beck, 2002). 
336 See BGH, Urteil vom 25.06.1985, NStZ 1986, 34 (prevention of antitrust violations by the business owner). 
337 German Federal Foreign Office, National Action Plan: Implementation of the UN Guiding Principles on Business and Human 

Rights 2016-2020, p. 16. 
338 See Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement; Directive 

2014/25/EU of the European Parliament and of the Council of 26 February 2014 on procurement by entities operating in the water, 

energy, transport and postal services sectors; and Directive 2014/23/EU of the European Parliament and of the Council of 26 

February 2014 on the award of concession contracts. 
339 See German Government, Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Michel Brandt, Heike Hänsel, 

Zaklin Nastric, weiterer Abgeordneter und der Franktion DIE LINKE, Deutscher Bundestag, Drucksache 19/6512 (14.12.2018); and 
German government, Antwort der Bundesregierung auf die Große Anfrage der Abgeordneten Uwe Kekeritz, Katharina Dröge, Harald 

Ebner, weiterer Abgeordneter und der Fraktion BÜNDNIS 90/DIE GRÜNEN: Ökologische, soziale und menschenrechtliche Kriterien in 

der öffentlichen Beschaffung als Beitrag für eine nachhaltige Entwicklung weltweit, Deutscher Bundestag, Drucksache 19/7567 

(02.02.2019). 
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Wettbewerbsbeschränkungen – GWB) now provides that social and environmental aspects 

shall be taken into consideration when awarding contracts.340 Regarding the suitability of 

the bidder, § 124 GWB contains a number of ‘optional’ reasons for exclusion (facultative 

Ausschlußgründe). Subject to the principle of proportionality, a company can be excluded 

from the bidding process if that company has demonstrably violated existing environmental, 

social or labour law obligations in the execution of public contracts (§ 124 I (1) GWB). The 

exclusion from participation in public tenders is limited to maximum period of three years (§ 

126 GWB). According to § 127 I GWB, the contract must be awarded to the most economic 

tender, determined by a price-performance ratio. In addition to the price or cost, 

environmental and social aspects ‘can’ be taken into account.341 In any case, the chosen 

award criteria must be connected to the subject of the contract, which includes criteria 

pertaining to the production, provision or disposal of the service, to trade in the service, or 

to another stage in the life cycle of the service (§ 127 III GWB). After the acceptance of a 

bid, the contracting authority can require companies to observe social and environmental 

aspects in the execution of the contract (§ 128 GWB). Non-acceptance of these conditions 

by the bidder can result in a cancellation of the award; later violations of these conditions 

constitute a breach of contract and can result in liability. 

 

 

B. Due Diligence Obligations in German Private Law 

 

 

This section focusses on the law of non-contractual obligations which contains the probably 

most comprehensive body of rules concerning the regulation and enforcement of due 

diligence requirements in the German legal order. In addition, the section considers due 

diligence obligations in company law, corporate reporting requirements, and competition 

law. 

 

1. Due Diligence Obligations in the Law of Non-Contractual Obligations 

 

In Germany, one of the most important areas of law with respect to corporate due diligence 

requirements is the law of non-contractual obligations or tort law (Deliktsrecht). Of 

particular relevance is § 823 of the German Civil Code (Bürgerliches Gesetzbuch – BGB), 

whose purpose is to provide persons with a cause of action for infringements of their life, 

bodily integrity, freedom, property and personality rights – thus covering a wide range of 

legal goods that are also protected by international human rights law. 

 

In order to establish liability, claimants must prove a number of requirements. With respect 

to infringements resulting from positive acts, they must prove that the defendant caused 

damage to a protected interest through intentional or negligent conduct. Defendants act 

intentionally when they know that their conduct involves a risk of damage and accept that 

such damage may occur; they act negligently when their conduct was contrary to the 

diligence required by general business practice (die im Verkehr erforderliche Sorgfalt, § 276 

II BGB). Courts apply an objective test to determine negligence, comparing the defendant’s 

factual conduct to the conduct that can be expected from a person of average 

circumspection and capability. With respect to infringements resulting from omissions, the 

claimants must additionally prove that the defendant incurred a ‘safety duty’ 

(Verkehrspflicht) – an affirmative duty to prevent the infringement whose breach satisfies 

                                                        
340 Other than the Law against Restraints of Competition, the German Regulation on the Award of Public Contracts 
(Vergabeverordnung) also contains provisions on sustainable sourcing that include social and environmental aspects: for an 

overview see Beschaffungsamt des Bundesministeriums des Inneren, Vergaberecht und Nachhaltigkeit. 
341 Das wirtschaftlichste Angebot bestimmt sich nach dem besten Preis-Leistungs-Verhältnis. Zu dessen Ermittlung können neben 

dem Preis oder den Kosten auch qualitative, umweltbezogene und soziale Aspekte berücksichtigt werden. 
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the negligence requirement if the ensuing damage was foreseeable.342 Bearers of safety 

duties recognised in the case-law include land owners, manufacturers, medical practitioners, 

tour operators and building contractors. 

 

Perhaps most significant with regard to the content of regulation is that these safety duties 

can be viewed as binding due diligence obligations, given that they were developed to 

determine whether defendants are obliged to take safety measures to prevent an 

infringement of protected interests. Safety duties exist where a person creates, maintains or 

controls a source of danger to the protected interests of third parties (Sicherungspflichten 

gegenüber Gefahrenquellen); and where a person assumes a responsibility to protect the 

interests of third parties (Fürsorgepflichten gegenüber Rechtsgütern). Bearers of safety 

duties must take all reasonable measures to prevent infringements of these interests. 

Reasonable measures are all those which are factually and legally possible and which a 

careful person of average circumspection and capability would consider necessary and 

adequate in order to prevent infringements of protected interests. The relevant threshold is 

determined on the basis of a cost-benefit analysis: the more probable and serious the 

possible impact/damage and the lower the costs of preventing it, the more precautionary 

measures a reasonable person is expected to take.343 

 

Litigants can also claim damages for violations of statutory laws protecting individual 

interests (Schutzgesetze) under § 823 II BGB. The claimant and the claimed damage must 

fall within the scope of protection of § 823 II BGB. In addition, the defendant must have 

violated the statutory norm intentionally or negligently, and the violation must have caused 

the damage at issue.344 The main relevance of § 823 II BGB for the present purpose is that 

it integrates due-diligence obligations found in other laws into the ambit of non-contractual 

liability. For example, violations of the Water Resources Act discussed in section II.2 above 

can give rise to non-contractual liability if these violations also cause damage to persons 

and property. 

 

As concerns business entities covered by these due diligence obligations, companies can be 

sued for breaches of safety duties on the basis of § 823 I in conjunction with § 831 I or § 31 

BGB. § 831 I BGB constitutes a form of negligence liability with a reversed burden of proof. 

A company incurs liability for damages unlawfully caused by vicarious agents unless it can 

prove that it exercised due diligence in selecting, equipping or supervising these agents; or 

that the damage would have occurred in spite of exercising the required due diligence. § 31 

BGB constitutes a form of vicarious liability. Companies can be held liable for damages 

caused by acts and omissions of constitutionally appointed representatives when acting in 

their capacity as company officials. In addition, a company can incur safety duties itself.345 

For example, a petrochemical company must take all reasonable measures to ensure that 

the storage and disposal of mineral oil wastes does not cause environmental impacts 

harming third parties. Where companies incur safety duties, they have to appoint a 

representative for whom they are vicariously liable under § 31 BGB. This representative 

must organize the company’s operations and instruct and supervise its employees to ensure 

                                                        
342 On the relation between safety duties and negligence see further: H. Kötz. & G. Wagner, Deliktsrecht (München: Franz Vahlen, 

2010). 
343 These requirements have been developed in the case-law of the Bundesgerichtshof (BGH), the highest German court of appeal 

in civil matters; see BGH, Urteil vom 31. Oktober 2006 - VI ZR 223/05, VersR 2007, 72; BGH, Urteil vom 5. Oktober 2004 - VI ZR 

294/03, VersR 2005, 279; BGH, Urteil vom 15.07.2003 - VI ZR 155/02, VersR 2003, 1319; BGH, Urteil vom 19.12.1989 - VI ZR 

182/89, VersR 1990, 498. 
344 In principle, the burden of proof concerning the violation of the statutory norm, damage, fault and causation rests on the 

claimants. However, if they can prove that the defendants have violated a statutory rule that prescribes the required conduct in a 
sufficiently specific way and if that rule protects against the type of damage suffered, the courts will consider this as prima facie 

evidence of fault and causation which must be rebutted by the respondent. 
345 See further P. Wesche and M. Saage-Maaß, ‘Holding Companies Liable for Human Rights Abuses Related to Foreign Subsidiaries 

and Suppliers before German Civil Courts: Lessons from Jabir and Others v KiK’, 16(2) Human Rights Law Review (2016) 370–385.  
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the implementation of the required precautionary measures (betriebliche 

Organisationspflicht). 

 

Absent relevant case-law, it remains unclear whether the German law of non-contractual 

liability would be suitable for cases of transnational parent or supply chain liability.346 Within 

corporate groups, the separate legal personality principle generally applies and the 

recognised exceptions (‘veil-piercing’) are largely irrelevant for the cases of interest here. 

As concerns negligence liability across corporate groups, affiliates or employees of affiliates 

do not qualify as vicarious agents of other companies of the group under § 831 I BGB.347 It 

is however arguable that a parent company could itself incur safety duties under § 823 I 

BGB in relation to violations committed by its subsidiaries. This could for example be the 

case where a parent company effectively directs or administers the harmful operations of its 

subsidiary, thus creating or controlling the source of danger that gives rise to safety duties; 

or where the parent company formulates health and safety standards at the subsidiary, thus 

assuming by way of delegation a responsibility to protect the interest of third parties.348 

There is in principle no reason why the same should not also apply in the relation between a 

company and its suppliers, provided the conditions for assuming a safety duty on the part of 

the company (control or delegation) are met. 

 

2. Due Diligence Obligations in Company Law 

 

§ 93 I of the German Companies Act (Aktiengesetz – AktG) requires all members of the 

company’s executive board (Vorstand) to act with the diligence of a decent and 

conscientious manager.349 Members of the executive board bear the burden of proof for 

complying with their due diligence obligations (§ 93 II AktG). Pursuant to § 91 II AktG, the 

executive board has to take appropriate measures, and in particular to set up a monitoring 

system, to ensure that developments which threaten the continued existence of the 

company are detected at an early stage. Following a much-discussed judgment of the 

Munich District Court (Landgericht), all members of the executive board have a joint due 

diligence obligation to set up and supervise a firm-wide compliance system for damage 

prevention and risk control.350 Members of the executive board breach their due diligence 

obligations if they fail to establish a functioning compliance system that ensures effective 

monitoring and control of business processes. This due diligence obligation to ensure a 

functioning compliance system also applies in the relation between the members of the 

executive board. It extends to all of the companies’ subsidiaries even if they are located 

abroad (in the case at hand, in Nigeria). The scope of the due diligence obligation is 

determined in view of the type, size and organisation of the company, the legal regulations 

to be complied with (in the case at hand, the prevention of bribes) and the risk of violations 

in the light of past performance. Once concrete breaches of legal regulations become 

known, the executive board has to regularly follow up on internal investigations and 

attempts to remedy the violation. Apart from criminal and administrative (§ 130 OWiG) 

sanctions, violations of due diligence obligations can lead to civil liability in the relationship 

between the company and members of the executive board. While the Neubürger judgment 

                                                        
346 Pursuant to Article 4 I Rome-II Regulation, the German material law of non-contractual obligations will generally not apply to 

such cases.   
347 BGH, decision of 06 November 2012 — VI ZR 174/11, NJW 2013, 1002; BGH, decision of 02 December 2014 — VI ZR 520/13; 

BGH, decision of 03 June 2014 — VI ZR 394/13, VersR 2014, 1018; BGH, decision of 10 December 2013 — VI ZR 534/12, NJW-RR 

2014, 614. 
348 See Wesche and Saage-Maaß (n 19). 
349 Die Vorstandsmitglieder haben bei ihrer Geschäftsführung die Sorgfalt eines ordentlichen und gewissenhaften Geschäftsführers 
anzuwenden. 
350 See LG München I, Urteil vom 10 Dezember 2013 – 5 HK O 1387/10 – Siemens/Neubürger; and further R. Grabosch & C. 

Scheper, Die menschenrechtliche Sorgfaltsplicht von Unternehmen: Politische und rechtliche Gestaltungsansätze (Berlin: Friedrich 

Ebert Stiftung, 2015) 34-35. 
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concerned a stock corporation, the same requirements should also pertain to limited liability 

companies where § 93 II AktG applies by analogy. 

 

The central role of the board of directors is to supervise the management of the company (§ 

111 I AktG). This supervisory role not confined to monitoring completed business matters 

but also has future-oriented dimension. The board of directors must control the legality as 

well as the expediency and economic viability of decisions by the executive board. It has to 

intensify its monitoring efforts where there are indications of a breach of managerial 

duties.351 In this regard, the German National Baseline Assessment for implementing the 

UNGPs proposes to examine whether and how due diligence obligations could be better 

integrated into the supervisory role of the board of directors, given the important 

monitoring role the latter could play in ensuring corporate respect for human rights.352 The 

core instrument for the board of directors to exercise its supervisory functions is the 

imposition of reporting duties on the company’s management (§ 90 AktG). In addition, the 

board of directors has a number of inspection and auditing rights vis-à-vis the executive 

board (§ 116 II AktG). 

 

3. Human Rights Due Diligence in Non-Financial Reporting 

 

Implementing the EU directive on the disclosure of non-financial and diversity information 

by certain large undertakings and groups,353 the German Parliament enacted in April 2017 a 

law to strengthen companies non-financial reporting in their management and group 

management reports (Gesetz zur Stärkung der nicht-finanziellen Berichterstattung der 

Unternehmen in ihren Lage- und Konzernlageberichten – CSR Richtlinie Umsetzungsgesetz), 

which amends the German commercial code (Handelsgesetzbuch – HGB). 

 

Companies that fall within the scope of the law have to report on the human rights, 

environmental, labour and social aspects of their business activities, as well as on their 

efforts in combatting corruption and bribery (§ 289c II HGB). § 289c III No 1-6 specifies the 

content on non-financial reporting, which must contain the following information: 

- A description of the ‘concepts’ (Konzepte) used by the company, including the 

implementation of due diligence processes and their result; 

- A description of significant risks associated with the company’s own operations that are very 

likely to have severe adverse impacts on the legal goods listed in § 289c II HGB, and a 

description of how the company addresses these risks; 

- A description of significant risks associated with the company’s business relations, products 

and services that are very likely to have severe adverse impacts on the sustainability 

aspects listed in § 289c II HGB, and where relevant and proportionate a description of how 

the company addresses these risks; 

- A description of the most significant non-financial performance indicators relevant to the 

business activity of the company; and 

- Where necessary for comprehending the report, references to the annual balance sheet and 

additional information. 

In addition, companies have to explain their business model. Companies that do not have a 

‘concept’ in relation to sustainability aspects listed in § 289c II HGB are subject to the 

‘comply or explain’ requirement of § 289c IV HGB. Companies do not have to report on 

                                                        
351 See further J. Kindl, Gesellschaftsrecht (Baden-Baden: Nomos, 2019, 2nd edn.) 396-397. 
352 Deutsches Institut für Menschenrechte, National Baseline Assessment: Umsetzung der UN-Leitprinzipien für Wirtschaft und 
Menschenrechte (Berlin: 2015) p. 15. 
353 Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending Directive 2013/34/EU as 

regards disclosure of non-financial and diversity information by certain large undertakings and groups. 
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sustainability aspects if this would cause them a significant disadvantage, provided the 

omission does not impede a meaningful comprehension of the impacts of their business 

activities (§ 289e HGB). 

 

4. Due Diligence Obligations in Competition Law 

 

One of the purposes of the German law against unfair competition (Gesetz gegen den 

unlauteren Wettbewerb, UWG) is to protect consumers against unfair (‘unlauter’) business 

practices by corporations, including through misleading advertisement. The prohibition of 

unfair business practices furthermore serves to maintain a level playing field between 

competing corporations. Both rationales of the law can lend themselves to protecting human 

rights when products that have been manufactured abroad in violation of international 

human rights and labour standards are introduced into the German market. Regarding the 

scope of the law, § 3 II UWG defines unfair business practices as business actions towards 

consumers that do not satisfy the requirements of corporate due diligence 

(unternehmerische Sorgfalt) and that are likely to materially affect consumers’ economic 

behaviour. Corporate due diligence means the standard of expertise and diligence that an 

entrepreneur can be reasonably be expected to observe in relation to consumers, 

considering his/her field of activity, the principle of good faith, and honest market practices 

(§ 2 I No 7 UWG).354 

 

Companies that mislead consumers into believing that their products have been 

manufactured (abroad) in compliance with international human rights and labour standards 

can fall under the prohibition of unfair business practices within the meaning of § 3 UWG. 

For example, in 2010 an unfair competition complaint was brought against German retailer 

Lidl for claims made in the company’s advertisements about fair working conditions in its 

supply chain.355 Lidl was accused of deceiving consumers by falsely creating the impression 

that working conditions in Bangladeshi factories from which it sourced its products 

conformed to the standards set by the Business Social Compliance Initiative (BSCI) and its 

code of conduct. The company had to issue a declaration of discontinuance in which it 

committed to ceasing the contested advertising pledge about world-wide fair working 

conditions. 

 

Irrespective of misleading advertisement, unfair competition complaints in relation to 

violations of international human rights and labour standards abroad can be based upon the 

UWG’s purpose to maintain a level playing field between companies competing in the 

German market. According to the German Federal Court of Justice (Bundesgerichtshof), the 

economic exploitation of lower protection standards in third countries does not as such 

constitute an unfair business practice. However, a violation of corporate due diligence within 

the meaning of § 2 UWG can be assumed where foreign working conditions violate basic 

ethical requirements every legal order should aim to protect and are therefore incompatible 

with the principle of good faith and honest market practices.356 

 

 

C. Due Diligence Obligations in German Labour Law 

 

                                                        
354 „Unternehmerische Sorgfalt“: der Standard an Fachkenntnissen und Sorgfalt, von dem billigerweise angenommen werden kann, 

dass ein Unternehmer ihn in seinem Tätigkeitsbereich gegenüber Verbrauchern nach Treu und Glauben unter Berücksichtigung der 
anständigen Marktgepflogenheiten einhält. 
355 European Center for Constitutional and Human Rights, Complaint Re Fair Working Conditions in Bangladesh: Lidl forced to back 

down (2010). 
356 See BGH GRUR 1980, 858ff – Asbestimporte; and R. Grabosch & C. Scheper (n 24) 41-42. 
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This section focusses on due diligence obligations in the form of protective duties that the 

employer owns to its employees. It discusses occupational safety measures and measures 

for the protection of working mothers next to obligations to ensure wage payments of 

posted workers. 

 

1. Due Diligence Obligations in the Labour Protection Act 

 

The purpose of the Labour Protection Act (Arbeitsschutzgesetz – ArbSchG) is to ensure the 

safety and health of employees at work through occupational safety measures.357 The Act 

does not apply to employees in private households. As regards the law’s scope, the ArbSchG 

is based on a broad understanding of occupational safety which includes not only measures 

to prevent work-related accidents and health hazards but also measures to ensure decent 

working conditions (menschengerechte Gestaltung der Arbeit). § 3 I ArbSchG requires 

employers to take the steps necessary for supervising, adapting and improving occupational 

safety. Employers must monitor their business premises in regular intervals and adapt 

occupational health and safety measures as required by the circumstances and necessary 

for their effectiveness. 

 

§ 4 ArbSchG contains a number of principles that guide employers when designing 

occupational safety measures: 

- Work must be organised in such a way that dangers to life and physical and mental 

health are avoided and remaining risks are minimised; 

- Dangers must be tackled at their source; 

- Measures must take into account the state of the art, occupational medicine and hygiene, 

and other proven findings of occupational science; 

- Measures must be planned with a view to appropriately linking technology, work 

organisation, other working conditions, social relations, and environmental impacts on 

the workplace; 

- Individual protection measures are subordinate to other measures; 

- Specific hazards for particularly vulnerable groups of workers have to be taken into 

account; 

- Employees must be given appropriate instructions by the employer; and 

- Direct or indirect gender-specific regulations are only permissible if this is imperative for 

biological reasons. 

 

Pursuant to § 5 ArbSchG, employers must identify the concrete health and safety hazards 

bound up with a particular activity and determine which protective measures are actually 

required. Employers must furthermore ensure that employees are physically and mentally 

capable of observing and complying with protective measures (§ 7 ArbSchG). They also 

have an obligation to instruct employees about occupational health and safety in a way that 

is sufficient and adequate considering the individual work situation (§ 12 ArbSchG). Failure 

to comply with the instruction obligation reverses the burden of proof regarding fault and 

causality. Failure to ensure observance of occupational health and safety standards can give 

rise to civil liability provided the violated norm is also intended to protect the individual 

employee. For example, the employee can demand that the employer formally assesses 

occupational risks at his/her workplace as a secondary employment obligation (§§ 5 

ArbSchG, 618 I BGB). 

 

2. Due Diligence Obligations in the Protection of Mothers Act 

                                                        
357 See further T. Dieterich et al., Erfurter Kommentar zum Arbeitsrecht (München: C. H. Beck, 2013, 14th edn.), ArbSchG, §§ 1-14 

(Wank). 
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The purpose of the German Protection of Mothers Act (Mutterschutzgesetz – MuSchuG) is to 

require employers to take the necessary measures for protecting pregnant and 

breastfeeding mothers and their children. This includes measures to protect the health of 

the mother and her child; and measures to ensure that the mother can continue her work 

during and/or after the pregnancy in a responsible way and without suffering disadvantages 

(§ 1 MuSchuG).358 These protective duties cannot be amended or set aside by the working 

contract. Pursuant to § 9 I MuSchuG, the employer has to take the measures necessary to 

protect the physical and psychological health of the mother and her child, in accordance 

with the proven findings of work science, medicine and technology. The employer must 

ensure a working environment and working conditions in which all technically, medically and 

ergonomically necessary protection measures can be realised. 

 

What particular measures are necessary in a concrete case must be determined by way of a 

risk analysis. § 10 MuSchuG requires employers to conduct a general and independent risk 

assessment of working conditions (§ 5 ArbSchG) under maternity protection aspects. The 

need for protective measures should be determined in advance, having regard to the type, 

extent and duration of hazards to which a pregnant or breastfeeding woman or her child 

may be exposed (§ 10 I (1) MuSchuG). The obligation to conduct a risk assessment exists 

irrespective of whether the business enterprise currently employs women.359 The protective 

measures have to be implemented without delay after a woman has notified the employer 

that she is pregnant or nursing (§ 10 II MuSchuG). The employer also has to ensure that 

pregnant or nursing women only exercise work tasks for which protective measures have 

been implemented (§ 10 III MuSchuG). Violations of protective duties listed in § 32 

MuSchuG constitute administrative offences, some of which are also punishable as crimes if 

committed intentionally (§ 33 MuSchuG). 

 

3. Due Diligence Obligations in the Posted Workers Act 

 

The objectives of the Posted Workers Act (Arbeitnehmerentsendegesetz – AEntG) are to 

create and enforce appropriate minimum working conditions for workers posted across 

borders, and to ensure fair and efficient conditions of competition by extending the reach of 

sectoral collective agreements. This should also contribute to preserving employment 

subject to social security contributions and to strengthening collective bargaining autonomy 

(§ 1 AEntG).360 To implement these objectives, § 14 AEntG provides for no-fault joint and 

several liability of an entrepreneur (the general or main contractor) for contractors 

commissioned by him (subcontractors) with regard to the payment of minimum wages and 

holiday fund contributions of employees. Civil liability regardless of negligence or fault aims 

to incentivise the main contractor to ensure that subcontractors comply with the working 

conditions laid down in the AEntG, including ‘tariff-loyalty’. The 2014 German Minimum 

Wage Act (Gesetz zur Regelung eines allgemeinen Mindestlohns – MiLoG) extends the no-

fault liability of the main contractor (§ 14 AEntG) to the illegal employment of foreigners in 

Germany (§ 13 MiLog). 

 

                                                        
358 See further T. Dieterich et al., Erfurter Kommentar zum Arbeitsrecht (München: C. H. Beck, 2013, 14th edn.), MuSchuG, §§ 9-

10 (Schlachter). 
359 Failure on the part of the employer to conduct a proper risk assessment deprives (putative) female employees of protective 

measures to which they are entitled pursuant to Article 4 (1) of Council Directive 92/85/EEC of 19 October 1992 (on measures to 

improve the health and safety of pregnant workers), which according to the European Court of Justice constitutes a discrimination 

based on sex within the meaning of Article 19 of Directive 2006/54/EC of 05 July 2006 (on the implementation of the principle of 
equal opportunities and equal treatment of men and women in matters of employment and occupation); see ECJ, Case C-531/15 – 

Elda Otero Ramos (Judgment of 19 October 2017). 
360 See further W. Däubler et al., Arbeitsrecht: Individualarbeitsrecht mit kollektivrechtlichen Bezügen (Baden-Baden: Nomos, 2017, 

4th edn.), AEntG, §§ 1-23 (Kühn). 
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This civil liability scheme is supported by a public-law control- and sanction system that 

primarily seeks to protect (foreign) workers unaware of their rights under the AEntG or 

unable to assert them (§ 8 AEntG). Subcontractors that violate the compulsory employment 

requirements listed in § 23 AEntG can be fined with up to 500.000 EUR. The main 

contractor commits an administrative offence if he/she knows or negligently fails to know 

that the subcontractor violated his/her obligations under § 8 AEntG. In this regard, the 

general contractor is obliged to exercise due diligence in the selection and inspection of 

subcontractors. When concluding the contract, the main contractor should require written 

confirmation of the subcontractor’s (and his/her subcontractors) compliance with § 8 AEntG. 

In case of objective indications for breaches of compulsory employment requirements by the 

subcontractor or his/her subcontractors, the general contractor must take reasonable 

organisational and bureaucratic measures, within the realm of his/her legal possibilities, to 

ensure compliance. 

 

 

D. Due Diligence Requirements in Industry and Multi-Stakeholder Initiatives 

 

This section first provides a brief overview of international industry- and multi-stakeholder 

initiatives on human rights diligence in which major German companies participate. The 

section then focusses on the probably most important German industry standard of supply 

chain management, the Partnership for Sustainable Textiles. 

 

1. Overview 

 

Many German companies, in particular large corporations, adhere to industry standards and 

participate in multi-stakeholder processes formulating HRDD requirements. 361  As the 

initiatives listed below are international in nature and therefore not specific to the German 

context, the sole purpose of this brief overview is to convey an idea about the uptake of 

international standards by German-based companies. Industry standards in which German 

companies participate include AIM Progress (consumer goods); the Automotive Industry 

Action Group and the European Automotive Working Group on Supply Chain Sustainability 

(automotive); the Business Environmental Performance Initiative and the Business Social 

Compliance Initiative (commerce); the Electronics Industry Citizenship Council (electronics); 

the Global e-Sustainability Initiative and the Joint Audit Cooperation (telecommunications); 

ICTI Care (toys); the Pharmaceutical Supply Chain Initiative (pharmaceuticals); 

Railsponsible (rail transport); the Responsible Sport Initiative (sports equipment); the 

Sustainable Apparel Coalition (textiles); and Together for Sustainability (chemicals).362 In 

addition, German companies take part in multi-stakeholder initiatives formulating due-

diligence requirements, some of which encompass companies from different business 

sectors while others are industry-specific. Among those are, for example, the Global 

Compact (non-sector specific); the Better Cotton Initiative and the Fair Wear Foundation 

(textile); the Ethical Trading Initiative (commerce); the Extractive Industries Transparency 

Initiative (extractives); the Global Coffee Platform and the International Cocoa Initiative 

(coffee & cocoa); and the Roundtable on Responsible Soy and the Roundtable on 

Sustainable Palm Oil (soy & palm oil). 

 

2. The Partnership for Sustainable Textiles 

                                                        
361 Industry standards are understood as common standards to avoid the causation of, contribution to, or linkages with adverse 

human rights impacts that are agreed upon by associations of companies within an industry, sometimes in collaboration with other 
stakeholders, such as government and non-governmental organizations. 
362 For an overview of these initiatives and their relevance with respect to human rights due diligence along the supply chain, see: 

M. Müller & Y. Bessas, Potenziale von Brancheninitiativen zur nachhaltigen Gestaltung von Liefer- und Wertschöpfungsketten 

(Berlin: Bundesministerium für Arbeit und Soziales, 2017). 
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The arguably most advanced German initiative with respect to industry standards of supply 

chain due diligence is the Partnership for Sustainable Textiles. 363  The Partnership was 

founded in 2014 upon the initiative of the German Federal Minister for Economic 

Cooperation and Development in response to a number of tragic accidents in the textile 

industries of Bangladesh and Pakistan. It is a multi-stakeholder body with about 130 

representatives from five different actor groups: government, business, nongovernmental 

organizations, trade unions and standard-setting organizations. It covers roughly half of the 

German market in relation to the 100 top-selling companies in the German textile retail 

industry. The purpose of the Textile Partnership is to achieve social, ecological and 

economic improvements along the entire textile supply chain – from the production of raw 

materials for textile production to the disposal of textiles. To this end, all members commit 

to binding and verifiable targets that become gradually more ambitious. The Partnership’s 

Steering Committee comprises twelve representatives of business associations (2), 

companies (2), standard-setting (1) and nongovernmental (3) organizations, trade unions 

(1) and government (3).364 In cases of non-compliance by members, that is, failure to move 

towards the objectives or making adequate progress, the Steering Committee can impose 

sanctions up to an exclusion from the Partnership.365 In 2018, the Steering Committee 

excluded seven members for not complying with their obligations.366 

 

The Textile Partnership operates on the basis of three pillars: individual responsibility, 

collective engagement and mutual support. Under the mutual support pillar, members learn 

from one another by exchanging information, discussing content-related questions, 

participating in various training programs and receiving practical assistance. Under the 

collective engagement pillar, members jointly devise and implement so-called Partnership 

Initiatives in textile producing countries that aim at improving basic conditions on the 

ground, integrating suppliers and local actors, and creating best practices in the process. 

Under the individual responsibility pillar, members commit to binding and verifiable 

procedural obligations. These include an obligation to publish roadmaps and progress 

reports in which each member defines binding individual targets for the coming year and 

reports on their implementation. 367  In addition, the Textile Partnership has defined a 

number of stakeholder-specific deadlines and volume targets, applicable to all members 

since 2018. These targets are based on international frameworks, including the UNGPs, the 

ILO and the OECD. Some of these targets are overarching while others are sector specific; 

some are obligatory while others merely constitute recommendations. 

 

The overarching targets include a number of mandatory measures relating to supply chain 

management. All brands, retailers and manufactures must:368 

- Contribute to raising public awareness of sustainable textile production by 2018. 

- Recognise and prioritise their risks and potential negative impacts by 2018; 

- Systematically record their business partners and producers by 2018; 

- Establish a system for reviewing implementation of their requirements in the supply 

chain on an ongoing basis by 2019; and 

- Introduce a procedure for dealing with violations of their requirements by business 

partners and producers by 2020. 

In addition, the overarching targets include recommendations with respect to supply 

chain due diligence. All brands, retailers and manufactures should: 

                                                        
363 See https://www.textilbuendnis.com/en/ 
364 See https://www.textilbuendnis.com/en/who-we-are/panels/ 
365 See https://www.textilbuendnis.com/steuerungskreis-beschliesst-ueber-sanktionen/ 
366 See https://www.textilbuendnis.com/steuerungskreis-beschliesst-ueber-sanktionen/ 
367 See https://www.textilbuendnis.com/en/what-we-do/individual-responsibility/  
368 See https://www.textilbuendnis.com/wp-content/uploads/2018/02/targets-overview-2017.pdf   

https://www.textilbuendnis.com/en/
https://www.textilbuendnis.com/en/who-we-are/panels/
https://www.textilbuendnis.com/steuerungskreis-beschliesst-ueber-sanktionen/
https://www.textilbuendnis.com/steuerungskreis-beschliesst-ueber-sanktionen/
https://www.textilbuendnis.com/en/what-we-do/individual-responsibility/
https://www.textilbuendnis.com/wp-content/uploads/2018/02/targets-overview-2017.pdf
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- Publish a list of their producers and business partners; 

- Keep a record of stakeholders in the deeper supply chain; and 

- Prohibit producers and business partners from engaging in unauthorised subcontracting 

practices. 

 

The sector-specific targets also contain some mandatory measures on supply chain 

management. For example, all brands, retailers and manufacturers must:369 

- Require their business partners and producers to comply with the Textile Partnership’s 

Manufacturing Restricted Substances List, which contains substances that should not be 

used in textile production by 2018; 

- Require their producers and business partners to comply with the Textile Partnership’s 

social goals and support them in implementation by 2018; 

- Establish a procedure for dealing with cases of child and forced labour, including access 

to remedy, by 2018; 

- Require their producers and business partners to comply with a wastewater standard by 

2019; and 

- Take account of identified social risks and potential negative effects when selecting 

suppliers and awarding contracts. 

 

 

III. COMPARATIVE ANALYSIS 

 

a. Sources of corporate due diligence regulation in German law relevant to human 

rights and environmental protection 

 

The German legal order contains ample examples of corporate due diligence requirements 

relevant to human rights and environmental protection. Requirements pertaining to 

corporate human rights due diligence are ultimately rooted in the state duty to protect 

human rights, which imposes an obligation of diligent conduct on public authorities. This 

constitutional obligation assumes effect in the relation between corporations and private 

persons via domestic legislation and adjudication. Many examples of corporate 

environmental due diligence give expression to the precautionary principle (Article 20a 

German Constitution) which requires the state to prevent risks to the environment from 

materialising even where cause-and-effect relationships are not fully established 

scientifically. In addition, various laws that contain corporate due diligence requirements 

implement European Union legislation, including the laws regulating environmental impact 

assessments, product liability, public procurement, and reporting duties. 

 

b. Type of due diligence obligations and key elements of regulation, including the 

risks addressed and the severity and likelihood of impact/damage 

 

The German legal order contains examples of different types of due diligence obligations, 

including precautionary duties, supervision duties, protective duties and safety duties, 

whose concrete scope and content is tailored to the respective purpose of the law and the 

risks it aims to address. In one way or the other, all due diligence obligations are subject to 

standards of reasonableness, appropriateness, adequacy, cost-benefit analysis, etc., which 

ultimately give effect to the constitutional proportionality principle. These standards are 

fleshed out with regard to the type of risk to be addressed, the likelihood and severity of the 

impact/damage to be expected, and the economic costs involved in minimising or excluding 

                                                        
369 Id. 
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the risk. For example, acting with due diligence within the meaning of the German law of 

non-contractual obligations requires the adoption of reasonable measures that a careful 

person of average circumspection and capability would consider necessary and adequate in 

order to prevent infringements of protected interests. The threshold of reasonableness is 

determined on the basis of a cost-benefit analysis: the more probable and serious the 

possible impact/damage and the lower the costs of preventing it, the more precautionary 

measures a reasonable person is expected to take. In this regard, the particularity of 

precautionary duties in environmental law (such as laid down in § 5 I (1) No 2 BISchG) is 

that they aim to address risks whose materialisation is possible yet not sufficiently probable 

to trigger a more robust duty of protection. This is of particular importance where – as often 

in cases of environmental harm – the damage may prove irreversible. 

 

An important purpose of supervision duties that can be found in different areas of law is to 

prevent human rights risks from materialising through the organisation and monitoring of 

production and working processes.  In this vein, the Product Liability Law imposes due 

diligence obligations on producers that are mapped onto the different stages of the 

production process, including an obligation to observe products that have been placed in the 

market. Or, § 91 II AktG makes it part of the due diligence of a ‘decent and conscientious’ 

member of the executive board to set up a firm-wide monitoring and compliance system for 

risk control and damage prevention. Supervision duties also equip corporations with the 

necessary knowledge to adapt safety- and protection measures in response to changing 

conditions. § 3 I ArbSchG, for example, requires employers to monitor business premises in 

regular intervals and to adapt occupational health and safety measures as required by the 

circumstances and necessary for their effectiveness. In some cases, supervision duties are 

coupled with requirements to inform the concerned parties about impeding risks and the 

way they should be addressed, such as the obligation to warn consumers about the dangers 

of faulty products in product liability law or the obligations to instruct employees about 

health and safety at work in the Labour Protection Act. 

 

Protective and safety duties imbue due diligence obligations with more substantive content, 

generally tailored to the purpose of the law in the context of which they operate. The 

German law against unfair competition, for example, protects consumers by prohibiting 

business practices that do not satisfy the requirements of corporate due diligence. A 

particularity of the Protection of Mothers Act is that it requires employers to conduct an 

analysis of the type and extent of hazards at work that a breastfeeding mother or her child 

may be exposed to in advance of any concrete manifestation of risks and irrespective of 

whether the business enterprise currently employs women. The German law of non-

contractual obligations specifies the diligence required by general business practice in terms 

of safety duties in two main constellations: where a person creates, maintains or controls a 

source of danger to the protected interests of third parties; and where a person assumes a 

responsibility to protect the interests of third parties. Bearers of safety duties recognised in 

the case-law include land owners, manufacturers, medical practitioners, tour operators and 

building contractors. 

 

c. Regulation of corporate due diligence requirements in relation to foreign 

subsidiaries and suppliers and/ or with extraterritorial effect (‘abroad’) 

 

The due diligence obligation of members of the executive board to set up a firm-wide 

compliance system for damage prevention and risk control contained in § 91 II AktG also 

applies includes foreign subsidiaries. However, this due diligence obligation has no third-

party effect, that is, it can only be enforced in the relationship between the company and 

the members of its executive board. Pursuant to the German Posted Workers Act, the 

general contractor must take all reasonable organisational and bureaucratic measures to 
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ensure compliance with minimum working conditions for the benefit of posted workers. 

These obligations of the main contractor apply in relation to subcontractors and their 

subcontractors. There is in principle no reason why the safety duties contained in the 

German law of non-contractual obligations would not apply in relation to foreign subsidiaries 

and contractors, provided the factual conditions of assuming such duties on the part of the 

company (control or delegation) are met. There is, however, no relevant case-law to 

confirm this, which is mainly due to the fact that in transnational tort litigations before 

German courts, the existence and scope of due diligence obligations is generally determined 

on the basis of the (foreign) law of the place where the delict was committed (lex loci 

delicti).370 

 

The German law against unfair competition requires business actors to observe the standard 

of expertise and diligence that an entrepreneur can be reasonably expected to observe in 

relation to consumers, considering his/her field of activity, the principle of good faith, and 

honest market practices (§ 2 I No 7 UWG). Business actors that mislead consumers into 

believing that their products have been manufactured in compliance with international 

human rights and labour standards can fall under the prohibition of unfair business practices 

within the meaning of § 3 UWG. Irrespective of misleading consumers, a violation of due 

diligence obligations can be assumed where foreign working conditions violations basic 

ethical requirements every legal order should aim to protect and are therefore incompatible 

with the principle of good faith and honest market practices. While the UWG only applies to 

products placed in the German market, the law has extraterritorial effect in that the 

prohibition of unfair business practices extends to foreign subsidiaries and suppliers (the 

distinction is immaterial in this context) whose production processes violate international 

human rights and labour standards. 

 

As concerns public procurement, the German Act against Restraints of Competition allows 

the competent authorities to take into account social and environmental aspects pertaining 

to the production, provision or disposal of the service, to trade in the service, or to another 

stage in the life cycle of the service. It also entitles the competent authorities to impose, on 

a contractual basis, conditions of environmental and social protection on the successful 

bidder. This regulation has extraterritorial effect insomuch as it enables the competent 

authorities to take into account and regulate conditions for the provision of the service 

outside the German domestic jurisdiction. The effectiveness of the regulation is mitigated by 

the fact that the inclusion of social and environmental aspects at the bidding and the 

execution stage remains optional. 

 

d. Corporate liability for violations of due diligence requirements, including burden 

of proof 

 

To facilitate the enforcement of corporate due diligence obligations, some areas of German 

law provide for a reversal of the burden of proof. In some cases, this accounts for the 

weaker bargaining position of the beneficiaries of such obligations. In this vein, the German 

Labour Protection Act provides for a reversal of the burden of proof regarding fault and 

causality if the employer fails to instruct the employee in a sufficient and adequate way 

about occupational health and safety measures. The Posted Workers Act goes further by 

establishing no-fault liability of the main contractor for subcontractors who violate protective 

duties with regard to the payment of minimum wages and holiday fund contributions of the 

employee. In other cases, the reversal of the burden of proof is justified with regard to the 

fact that the beneficiary of due diligence obligations has no meaningful access to, or 

                                                        
370 This would change if, as proposed by the draft German Wertschöpfungskettengesetz discussed further below, corporate due 

diligence requirements would be considered mandatory rules of the forum. 



 

111 
  

information about, the sphere of the duty bearer. According to German company law, 

members of the executive board bear the burden of proof for having acted with due 

diligence in setting up a firm-wide compliance system. Or, product liability law modifies the 

general civil liability rules on proving compliance with due diligence obligations, considering 

the difficulties consumers encounter in accessing the organisational sphere of the producer. 

 

German law provides for public and private enforcement of corporate due diligence 

obligations. In practice, the most important instrument of public law enforcement is § 130 

of the Administrative Offences Act. § 130 OWiG authorises public authorities to impose fines 

on business owners for failure to comply with their monitoring and supervision obligations 

with regard to compliance with legal duties contained in other areas of law and addressed to 

them in their capacity as business owners. A fine can also be imposed on the business entity 

itself if its director commits an offence that violates duties incumbent upon the company or 

that leads to an unjustified enrichment of the company. The most important instrument of 

private enforcement of corporate due diligence requirements is the law of non-contractual 

obligations. In addition to § 823 I BGB which renders due diligence obligations enforceable 

as safety duties, § 823 II BGB enables litigants to claim damages for violations of due 

diligence obligations contained in other law, provided these laws also aim to protect 

individual interests. 

 

Public and private law enforcement of corporate due diligence obligations often combine and 

intersect. For example, the civil liability scheme under the Posted Workers Act is supported 

by a public law control- and sanction system that seeks to protect (foreign) workers 

unaware of their rights or unable to assert them through civil litigation. Or, the general due 

diligence obligation contained in the German Water Resources Act not only makes part of 

environmental impact assessments conducted by public authorities (UVPG) but also 

provides a legal basis for civil litigation for damages in conjunction with the environmental 

liability law and § 823 II BGB. 

 

There is a German National Contact Point under the OECD Guidelines. There is one 

complaint under this non-judicial process which is relevant. In 2016 Dominic Whiting 

brought a complaint against NORDIX SE. The complaint related to the general risk-based 

due diligence of the respondent in relation to supplies of wind turbines to wind park 

projects. Following the conciliation procedure, the respondent agreed to improve its 

implementation of the OECD due diligence recommendations, but refused to sign a Joint 

Final Statement to this effect.371 

 

 

 

IV. REGULATORY INITIATIVES AND LEGISLATIVE PROPOSALS 

 

This part discusses three recent German initiatives that may result in a legally binding 

regulation of human rights due diligence (HRDD) in global supply/value chains. While some 

of these initiatives remain at present rather unspecific and hypothetical, they are important 

to appreciate the current political and regulatory context in Germany. The three initiatives 

discussed differ not only with regard to the appropriate (German/EU) forum of regulation 

but also with regard to the preferred regulatory method. Moreover, the recent proposals 

advanced by the Ministry of Labour and Social Affairs and the Ministry of Economic 

Cooperation and Development may conflict with the timeline agreed for the implementation 

of HRDD in the German National Action Plan (NAP) under the auspices of the Ministry of 

Foreign Affairs. 

                                                        
371 https://www.bmwi.de/Redaktion/EN/Textsammlungen/Foreign-Trade/national-contact-point-ncp.html 

https://www.bmwi.de/Redaktion/EN/Textsammlungen/Foreign-Trade/national-contact-point-ncp.html
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a. Implementation of Corporate Human Rights Due Diligence via the German 

National Action Plan on Business and Human Rights 

 

The German NAP formulates an expectation that ‘all enterprises’ introduce human rights due 

diligence in line with the UNGPs and ‘in a manner commensurate with their size, the sector 

in which they operate and their position in supply and value chains’. 372 The scope and 

content of human rights due diligence (HRDD) envisaged by the NAP corresponds to the 

requirements laid down in the second pillar of the UN Guiding Principles. 

 

Corporate compliance with the above NAP requirement is monitored annually from 2018 

onwards. The reference group of the monitoring are German-based enterprises with more 

than 500 employees, including subsidiaries of foreign companies based in Germany. Chapter 

VI of the NAP specifies that monitoring shall take the form of an annual survey conducted 

on the basis of a representative sample of enterprises and shall include qualitative 

interviewing on the substantive depth of HRDD measures introduced and challenges 

encountered during their implementation. 373  Enterprises participate in the monitoring 

process on a voluntary basis. The annual survey contains a ‘comply or explain’ mechanism 

whereby participating enterprises ‘can’ explain why they have not implemented particular 

procedures or measures.374 The annual surveys are conducted by a consortium led by Ernst 

& Young that produced an Inception Report in September 2018. 375  Civil society 

organisations are involved in the monitoring process via the National CSR-Forum, Working 

Group on Business and Human Rights. 

 

As concerns sanctioning and enforcement, the eventual goal of the monitoring is to establish 

whether at least 50% of all German-based enterprises with more than 500 employees have 

incorporated HRDD into their business processes by 2020. Failing ‘adequate compliance’, 

the German Government ‘will consider further action, which may culminate in legislative 

measures and in a widening of the circle of enterprises to be reviewed’. 376 The present 

governing coalition agreement of March 2018 goes further in announcing the government’s 

intention to work towards a national or European legal regulation of corporate human rights 

due diligence should the 50% benchmark not be reached by 2020.377 

 

As concerns stakeholder responses, while the 50% benchmark of corporate HRDD 

implementation by 2020 is one of the elements of the German NAP that has been received 

rather positively, civil society organisations have complained about the reluctance of the 

German government to develop legally binding standards and have voiced concerns about 

their role in monitoring process.378 Data on the corporate uptake of HRDD, on obstacles 

encountered in the implementation process, and on the impact of the measure more 

generally is not yet available. 

 

                                                        
372 German Federal Foreign Office, National Action Plan: Implementation of the UN Guiding Principles on Business and Human 

Rights 2016-2020, p. 7. 
373 Id. p. 28. 
374 Id. p. 28. 
375 Ernst & Young et al., Inception Report: Monitoring des Umsetzungsstandes der im Nationalen Aktionsplan Wirtschaft und 

Menschenrechte 2016-2020 beschriebenen menschenrechtlichen Sorgfaltspflicht von Unternehmen (04 September 2018); and 

further German Federal Foreign Office, Erhebung zur Überprüfung des Umsetzungsstandes der im Nationalen Aktionsplan Wirtschaft 

und Menschenrechte 2016-2020 beschriebenen menschenrechtlichen Sorgfaltspflicht von Unternehmen (Monitoring), FAQ (14 

March 2019). 
376 See NAP (n 1) p. 7. 
377 See German Federal Foreign Office (n 4) p. 2. 
378 See CorA et al., Kein Mut zur Verbindlichkeit: Kommentar deutscher Nichtregierungsorganisationen zum Nationalen Aktionsplans 

Wirtschaft und Menschenrechte der Bundesregierung (February 2017, revised version); CorA et al., Stellungnahme zum Monitoring 

der menschenrechtlichen Sorgfalt deutscher Unternehmen (December 2018). 
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b. Proposal by the Federal Ministry of Labour and Social Affairs to promote EU-

wide Legal Regulation of Human Rights Due Diligence in Global Supply Chains 

 

In a public speech of 20 February 2019, the Federal Minister of Labour and Social Affairs, 

Hubertus Heil, expressed the intention of his Ministry to work towards an EU-wide legal 

regulation of corporate human rights due diligence in global supply chains.379 According to 

Heil, there are ‘weighty reasons’ to push for such EU legislation – irrespective of the 

corporate uptake of HRDD in the German NAP implementation process (see I.1). As 

concerns scope and content, the regulation should formulate a ‘process-standard’ for large 

enterprises on how to implement human rights due diligence in their supply chains, 

presumably based on the requirements of the UNGPs. The regulation should also apply to 

non-European enterprises that ‘do business’ in the European Union. The Ministry of Labour 

and Social Affairs apparently pursues this initiative in close collaboration with France, the 

Netherlands and other EU Member States, with a view to securing a majority by the second 

half of 2020 when Germany takes over the leadership of the Council of the European Union. 

 

c. Draft German Legislation on Corporate Human Rights and Environmental Due 

Diligence in Global Value Chains (Nachhaltige Wertschöpfungskettengesetz – 

NaWKG) 

 

i. Purpose, Scope and Regulatory Approach of the NaWKG 

 

In early February 2019, a draft law that aims to regulate corporate human rights and 

environmental due diligence in global value chains was leaked from Federal Ministry for 

Economic Cooperation and Development. 380 The Nachhaltige Wertschöpfungskettengesetz 

(NaWKG) bears significant resemblance with an earlier proposal to regulate HRDD in 

German public law that was developed by a small consortium of NGOs, legal practitioners 

and academics and that was published in March 2016 with extensive legal commentary.381 

The NaWKG has received wide support from civil society organisations but has not (yet) 

been endorsed by other German ministries.382 

 

The purpose of the NaWKG is to ensure the protection of human rights and the environment 

in the context of global value chains, in the public interest and the interest of individuals 

employed in global value chains or otherwise immediately affected by their operation (§ 1 

NaWKG). As concerns the size and type of business covered, the draft law applies to all 

‘major companies’ (Großunternehmen) within the meaning of § 267 III of the German 

Commercial Code (§ 2 NaWKG). In addition, it covers ‘other companies’ (with the exception 

of ‘minor companies’ (Kleinunternehmen)) and subsidiaries controlled by their parent 

company (beherrschtes Unternehmen), provided these companies (a) operate in a ‘high risk 

sector’ (agriculture, forestry and fishery; mining; manufacturing industries, including food, 

textile and electronics; and energy supply, § 3 VI NaWKG) or (b) operate in conflict-affected 

or high-risk areas (§ 3 VII NaWKG). 

 

                                                        
379 Bundesministerium für Arbeit und Soziales, Wirtschaftlicher Erfolg und soziale Gerechtigkeit sind keine Gegensätze, Public 

Speech on Occasion of the Zukunftsforum „Globalisierung gerecht gestalten“ in Berlin (20 February 2019). 
380 Bundesministerium für wirtschaftliche Zusammenarbeit und Entwicklung, Entwurf eines Gesetzes zur nachhaltigen Gestaltung 

globaler Wertschoepfungsketten und zur Änderung wirtschaftsrechtlicher Vorschriften (Nachhaltige Wertschoepfungskettengesetz 

NaWKG) VS/NfD (01.02.2019). 
381 Remo Klinger et al, Verankerung menschenrechtlicher Sorgfaltspflichten von Unternehmen im deutschen Recht (Berlin, March 
2016). 
382 See, for example, Germanwatch, Germanwatch begrüpt Gesetzesvorhaben für nachhaltige Wertschöpfungsketten aus dem 

Bundesentwicklungsministerium (February 2019); CorA, CorA-Netzwerk begrüßt Gesetzesvorschlag für Menschenrechtsschutz in 

Wertschöpfungsketten von Entwicklungsminister Gerd Müller (February 2019). 
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Following the approach found inter alia in the Brussels I Regulation, the NaWKG applies to 

all companies that have their statutory seat, central administration or principal place of 

business in Germany (§ 2 I NaWKG). It also covers business activities of these companies 

outside Germany (‘ausländische Geschäftstätigkeit’, § 2 II NaWKG). From a jurisdictional 

perspective, the draft law adopts a model of so-called ‘home-state’ or ‘parent-based’ 

regulation which, rather than directly reaching out to foreign subsidiaries of German-based 

companies, regulates companies domiciled in Germany with extraterritorial effect. This 

regulatory method, which the SRSG John Ruggie dubbed ‘domestic measures with 

extraterritorial implications’, relies on territory as jurisdictional basis and is generally 

considered fairly unproblematic from the perspective of public international law.383 

 

ii. Regulation of corporate human rights and environmental due diligence, 

including the concept of adequacy 

 

As concerns the content of regulation, the draft law requires companies to comply with 

comprehensive due diligence requirements to protect human rights and the environment. 

The draft law covers all ‘internationally recognised human rights’ (as listed in the draft’s 

annex, § 3 I NaWKG). In the area of environmental protection, it requires companies to 

fulfil ‘basic environmental requirements’ and to avoid damage to the environment. ‘Basic 

environmental requirements’ are defined with reference to environmental legislation of the 

country where the damage occurs (‘Erfolgsort’) and international treaties that bind Germany 

(§ 3 VIII NaWKG). 

 

To prevent negative human rights and environmental impacts, companies have to conduct 

an annual country- and sector-specific risk assessment which is ‘adequate’ in the light of the 

expected probability and gravity of negative impacts, the company’s size, the immediacy of 

the company’s contribution, and its de facto and economic influence on the entity that 

directly causes the violation/damage (§ 5 NaWKG). In this regard, § 5 IV NaWKG clarifies 

that a company’s contribution to a violation/damage extends to the company’s products and 

services and the acts of third parties (enterprises and public authorities) if they unlawfully 

contribute to the violation/damage in the course of the company’s business activities. 

Whenever a company identifies relevant risks, it has to take adequate preventative 

measures (§ 6 NaWKG) and, if applicable, take prompt remedial action (§ 7 NaWKG). For 

the latter purpose, the company has to establish an internal grievance mechanism or 

participate in an effective non-judicial grievance mechanism by a multi-stakeholder initiative 

(§ 9 NaWKG). Companies are furthermore required to establish a whistle-blower system (§ 

10 NaWKG) and to draw up comprehensive documentation of its compliance with the draft 

law’s due diligence obligations (§ 11 NWKG). 

 

While corporate due diligence obligations thus apply across the entire value chain, their 

scope is delimited by a notion of ‘adequacy’ (Angemessenheit) that applies at the stages of 

risk analysis (§ 5 II NaWKG), preventative measures (§ 6 I NaWKG) and remedial action (§ 

7 NaWKG).384 § 5 III NaWKG furthermore specifies that in order to satisfy the requirement 

of adequacy, business enterprises have to conduct an ‘enhanced risk analysis’ whenever 

they become aware of concrete risks of human rights impacts. There are numerous 

precedents in German law for delimiting the scope of due diligence obligations relating to 

risk analysis, prevention and remediation with help of a notion of adequacy. As part of the 

                                                        
383 See H. R. C., Business and Human Rights: Further Steps towards the Operationalisation of the ‘Protect, Respect, and Remedy 

Framework, A/HRC/14/27 (2010) para 55. 
384 The same approach also informs the earlier proposal to regulate corporate HRDD in German public law; see Klinger et al (n 9) 

58-61. This proposal explicitly ties the notion of adequacy to the commentary attached to Principle 14 of the UNGPs, according to 

which the means through which a business enterprise meets its responsibility to respect human rights should be ‘proportional’ to 

the company’s size and/or the severity of the human rights impacts, judged by their scale, scope and irremediable character. 



 

115 
  

proportionality principle (Grundsatz der Verhältnismäßigkeit or Übermaßverbot), adequacy 

is enshrined in the German Constitution and binds all public authorities via the protection of 

fundamental (basic) rights. Adequacy requires a proportionate relationship between means 

and ends. In constitutional law, an act of public power is only adequate if, considering all 

relevant circumstances the measure deployed is not out of proportion with the goal 

pursued. This entails that the more severe a measure interferes with fundamental rights, 

the weightier the public interest in regulation has to be.385 

 

A notion of adequacy is also found in a variety of German laws, in some cases specifically 

tied to requirements of risk analysis. § 25a I of the Law regulating the Credit System 

(Gesetz über das Kreditwesen – KWG), for example, provides that ‘proper business 

administration must include adequate and effective risk management, on the basis of which 

the credit institute must continuously ensure its risk-bearing capacity’.386 What is required 

for adequate risk management depends on the type, scope, complexity, and risks inherent 

in the business activity. The adequacy and effectiveness of the risk management must be 

regularly assessed by the credit institute (§ 25a KWG). Further examples are found in the 

German Money Laundering Act (Gesetz über das Aufspüren von Gewinnen aus schweren 

Straftaten – GwG). § 10 II (4) GwG provides that upon request of the regulating authority, 

addressees of the law’s ‘general due diligence obligations’ (allgemeinen Sorgfaltspflichten) 

have to demonstrate that the scope of due diligence measures taken is ‘adequate’ in 

relation to the risks of money laundering and terrorist financing. § 15 GwG imposes 

‘enhanced due diligence obligations’ (verstärkte Sorgfaltspflichten), among others if the risk 

analysis indicates a ‘higher risk’ of money laundering or terrorist financing. The same 

requirement of demonstrating the adequacy of due diligence measures taken applies (§ 15 

II (3) GwG). § 17 KWG provides that where the implementation of due diligence obligations 

is delegated to third parties, the credit institute that bears the obligation has to verify the 

‘adequacy’ of measures taken by the third party, and to take ‘adequate steps’ to ensure that 

the third party submits upon request the relevant documentation. Finally, adequacy plays a 

role in the German law of non-contractual obligations, discussed in section III.1 below, 

where it determines the reasonable measures necessary to prevent an infringement of 

protected interests. 

 

iii. Monitoring and Enforcement of the NaWKG 

 

Companies have to appoint a compliance officer that monitors compliance with the draft 

law’s due diligence obligations (§ 8 NaWKG). The compliance officer is responsible for 

establishing the complaints mechanism and the whistle blower system, and for fulfilling the 

company’s documentation and reporting obligations. He must be consulted in advance of 

‘strategic entrepreneurial decisions’ (in particular concerning fundamental changes of the 

company’s business activities, § 3 XI NaWKG). As other German laws with similar provisions 

(such as the Money Laundering Act discussed above), the NaWKG provides for a number of 

safeguards to ensure that the compliance officer can exercise his/her tasks in a competent 

and independent way. These safeguards include requirements imposed on companies to 

establish close ties between the compliance officer and the company management and to 

ensure that the compliance officer has access to the necessary resources and information; 

and enhanced protection of the compliance officer against discrimination and dismissal. 

 

The draft law also envisages various channels of administrative oversight. The company’s 

management must notify the competent public authority of the appointment and dismissal 

                                                        
385 See, for example, BVerGE 30, 292 – Erdölbevorratung. 
386 Eine ordnungsgemäße Geschäftsorganisation muss insbesondere ein angemessenes und wirksames Risikomanagement 

umfassen, auf dessen Basis ein Institut die Risikotragfähigkeit laufend sicherzustellen hat. 
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of the compliance officer (§ 8 II NaWKG). In monitoring corporate compliance with the 

NaWKG, the competent public authority can issue ordinances as necessary for the execution 

of the draft law. For that purpose, public authorities are empowered to enter business 

premises and to request disclosure of information and documents (§ 12 NaWKG). From the 

perspective of victims of corporate-related human rights violations, the fact that public 

authorities investigate ex officio can contribute to alleviating burdens relating to proof- and 

disclosure requirements and costs and resources that often hamper (cross-border) civil 

litigation. 

 

The compliance officer also plays a role in the sanctioning and enforcement of the draft law. 

Culpable breaches of his/her obligations (such as a violation of documentation duties that 

causes serious bodily harm) incur criminal liability (§ 14 NaWKG). The competent public 

authority can impose fines up to five million Euro for non-compliance with the draft law’s 

human rights and environmental HRDD requirements (§ 13 NaWKG). Companies that are 

found to have committed serious violations of the draft law (indicative are administrative 

fines of a minimum of 250.000 Euro) should be excluded from public procurement. The 

exclusion should last for an ‘appropriate time’ necessary to re-establish the reliability 

(Zuverlässigkeit) of the company (§ 16 NaWKG). Finally, the draft law contributes to 

facilitating attempts by victims to vindicate their rights through private litigation in German 

civil courts. Companies are obliged to waive the statute of limitations pending completion of 

the corporate non-judicial grievance procedure (§ 9 VI). Furthermore, as mandatory rules of 

the forum, the draft law’s due diligence requirements apply to non-contractual liability 

claims against German-based companies irrespective of the otherwise applicable law 

(pursuant to the lex loci delicti rule under the Rome-II Regulation). 

 

 

 

 


