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Ce qu’on n’a jamais mis en question n’a point été prouvé
Diderot, Pensées philosophiques (1746) 

Preface 

This book is the result of  seven years’ study on the impact of  freedom of  investment between 
EU and non-EU Member States on corporate income tax systems within the European 
Union. When I started the study in 2004 this topic was virtually unexplored. At that time, 
I expected to be able to identify and examine the relevant issues in a relatively quite area 
of  European law. Since then, however, the topic has started developing dramatically and 
unpredictably. Under these circumstances, the biggest challenge has been to successfully 
finalize this research. I nonetheless feel privileged that I have been able to explore one of  
the most controversial areas in the development of  European law and I hope the results of  
this research will contribute to future developments in the field. 

Although this work has been an individual effort, there are a number of  persons that have 
significantly contributed to its successful completion. I take the occasion to briefly address 
them. First of  all, my supervisor Prof. Eric Kemmeren. Your knowledge, enthusiasm and 
academic attitude have been a continuous inspiration for me. I truly thank you for that. 
Secondly, I wish to mention the members of  the doctoral committee, Prof. Peter Essers, 
Prof. Leigh Hancher, Prof. Pasquale Pistone and Prof. Peter Wattel. Your critical remarks 
in the final stage of  this research were extremely valuable and enabled me to give the whole 
manuscript a final quality boost. I want to sincerely thank Prof. Michael Lang for giving me 
the opportunity to do part of  my research at the Institute for Austrian and International 
Tax Law in Vienna. A quick look at the bibliography reveals that this research period was 
of  great use and inspiration to me and has given the whole thesis a Viennese flavour. Next, 
I wish to mention Prof. Henk van Arendonk whom I consider the founding father of  
this research and the person who enabled me to start a career in academia after obtaining 
my Master of  Laws degree in 2004. I cannot but express my gratitude for that. I wish to 
mention as well my colleagues at the Fiscal Institute Tilburg. You have created an inspiring 
and supportive environment in which it was a great pleasure to write this thesis. Finally, 
I must thank my other employer Ernst & Young, and in particular my colleagues Ben 
Kiekebeld and Arjo van Eijsden. Besides being nice persons with whom to work, you gave 
me the unconditional support to write this thesis and many opportunities to develop myself  
in the field of  European tax law. I feel so grateful for that. 
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Finally, this thesis could not have been completed without the unconditional support of  
my friends and family. In particular, I want to thank Denis for helping me to keep placing 
the thesis in perspective, Ramon for being the person who was at the basis of  my academic 
career, Ruud for keeping me sharp, Graziella for always being there as a friend, and Sanne 
for giving relief  from work during all nice visits to our favourite Italian restaurant. 

I want to thank my brothers and sisters and my parents as well. Writing this thesis meant we 
have not seen each other as much as we would have liked to. Now that the work is done, I 
hope we can make up for this in the near future. 

As final word of  gratitude must go to Margaret Nettinga, who took care of  the linguistic 
editing, and Renate Siebes, who has worked on the lay-out of  the manuscript. Their 
indispensible help has significantly contributed to the quality of  this work.

Daniël Smit

Rotterdam, October 2011
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1 Research question, scope of the study and 
acknowledgments 

1.1 Introduction

Today’s world economy is characterized by a high degree of  international economic 
integration. This is not only evidenced by the existence of  a large global network of  
international economic integration agreements that exists1, but also by daily practice in 
which transnational trade and investment are widespread. In order to give an indication of  
its ultimate implications, the idea of  international economic integration can be described 
as an arrangement among sovereign states aimed at securing the same distribution of  
resources in the light of  the total consumer and investment demand as might take place if  
the several states were combined into one political and economic unit.2 The main purpose 
of  international economic integration is to promote international trade and investment by 
removing obstacles to international flows of  goods, services, persons and capital which, for 
its part, contributes to economic growth and, consequently, to an increase in global welfare.3 

1 See for a comprehensive overview: UNCTAD, ‘Investment Provisions in Economic Integration Agreements’ 
(New York and Geneva: United Nations, 2006a). The large global network of international economic 
integration agreements is occasionally also characterized as “the spaghetti bowl” (ibid., 10). By doing so, 
the diverse but also complex nature of this global network is emphasized. 

2 R.F. Mikesell, ‘Economic Integration of Sovereign States: Some Fundamental Problems’, in Money, Trade, and 
Economic Growth (New York: The Macmillan Company, 1951), 77. 

3 See, inter alia, H.O. Lundström, Capital Movements and Economic Integration (Leiden: A.W. Sythoff, 1961), 

SCOPE AND METHODOLOGY

Chapter I
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Chapter I Scope and methodology

Obstacles to transnational4 trade and investment, which for their part may result in distortions 
in free competition, can be removed in two different ways: by means of  integration of  
national markets and by integration of  national policies of  the states concerned.5 The main 
feature of  market integration, also referred to as “negative integration”, is that it contains 
a prohibition for states to apply discriminatory or restrictive measures to transnational 
economic activity. Integration of  national policies, also referred to as “positive integration”, 
by contrast, is characterized by the removal of  discriminatory or non-discriminatory, 
restrictive measures to transnational economic activity through legislative action by means 
of  coordination, harmonization and/or unification of  the laws of  the states concerned.6 
The effects of  both methods of  integration are therefore complementary and mutually 
dependent.7 Eventually, the ideal of  full international economic integration can not be 
achieved through positive or negative integration alone.8

It is generally recognized that international flows of  trade and investment may adversely 
be affected by taxation measures as well.9 Not only discriminatory taxes or other internal 
charges directly imposed on the importation of  goods, but also certain kinds of  subsidies 
or special income tax regimes which, by offering certain tax advantages to traders, aim 
at stimulating import and export of  goods, may have an adverse effect on international 
trade.10 Similarly, discriminatory tax regimes that tax income from transnational investments 

38; UNCTAD, ‘Series on issues in international investment agreements, Admission and Establishment’ (New 
York and Geneva: United Nations, 2002), 11. 

4 For purposes of this study, the term “transnational investment” is preferred over the term “international 
investment”. The latter term suggests that investment literally takes place between (interlocking) national 
economies, which is closely connected with the idea of economic nationalism rather than with the idea 
of international economic integration. The term “transnational investment”, by contrast, implies that 
(interlocking) national economies no longer exist and that investment simply exceeds national borders, 
which is the core of the idea of international economic integration. See in more detail: Chapter II.2.1.

5 See, inter alia, R. Barents & L.J. Brinkhorst, Grondlijnen van Europees Recht (Deventer: Kluwer, 2003), 
272; A.C.G.A.C. de Graaf, De invloed van het EG-recht op het internationaal belastingrecht: beleids- en 
marktintegratie (Deventer: Kluwer, 2004), 15 et seq.; B.J.M. Terra & P.J. Wattel, European Tax Law, 5th ed. 
(Deventer: Kluwer, 2008), 1.

6 In the same sense regarding both types of integration: Barents & Brinkhorst, 272; De Graaf, 15 et seq.; Terra 
& Wattel, 1 et seq.

7 Barents & Brinkhorst, 272-273. 

8 For instance, a fully liberalized market of cars within a given economic and/or political union (market 
integration) would hardly serve any purpose in case each of the participating States were still allowed to 
impose its own requirements as regards the maximum emission by cars of CO² (absence of integration 
of national policies), even where these requirements are not, by themselves, imposed in a discriminatory 
fashion. Conversely, the effects of a complete harmonization of company laws within a given economic and/
or political union (integration of national policy) would remain illusory if each participating State were still 
allowed to simply restrict or make less attractive the access of a foreign company to its market by imposing 
discriminatory requirements, for instance in the field of corporate income taxation (absence of liberalization).

9 This is demonstrated in more detail in Chapter II. 

10 Reference can, inter alia, be made in this respect to the former US Domestic International Sales Corporations 
the regime of which aimed at stimulating export and which provided for a semi-exemption of profits 



5

Chapter I1.1 Introduction

more heavily than income from comparable domestic investments, or that provide for 
specific tax advantages in order to stimulate certain kinds of  transnational investment, may 
adversely restrict or impact transnational flows of  investment and, consequently, distort 
free competition. In addition, disparities between the income tax systems of  two different 
states and international double taxation of  investment income which may arise from the 
parallel exercise by two states of  their taxation powers, may adversely affect patterns of  
transnational investment as well and consequently distort free competition.11 Finally, evasion 
or avoidance of  taxes on investment income may also distort free competition as it artificially 
creates inequalities in tax burden between investors which do, and investors which do not 
pay their fair share. This, for its part, infringes the principle of  taxpayer equity.12 Here too, 
the distortions in competition that accordingly arise may be removed by means of  positive 
and negative economic integration. 

It is observed that international economic integration has not been uniform either in the 
rate, nature or extent of  coalescence.13 The degree of  international economic integration 
may, moreover, vary in time and geographical scope. One example of  international 
economic integration, which constitutes the very basis for this study, is the European 
Union14, until the entry into force of  the Lisbon Treaty on 1 December 2009 known as 
the European Community.15 The former European Community was established by the 
conclusion of  the Treaty of  Rome on 25 March 1957, currently consists of  27 Member 
States and is nowadays formally known as the European Union under the current Treaty 
on the Functioning of  the European Union (for the purposes of  this study referred to 
as “the Treaty”). One of  the objectives of  the European Union is to create an internal 
market that is characterized by the abolition, as between Member States, of  obstacles to 
the free movement of  goods, persons, services and capital.16 Here too, these obstacles can 
be removed by means of  positive and negative integration. History reveals that this has 
been realized to date to a greater or lesser extent within the Union, depending on the policy 

derived with the export of goods, subject to certain requirements, amongst which the exempt profits to 
be reinvested for the purpose of export. Another example is the US Foreign Sales Corporation regime. In 
more detail on both regimes: R.H.C. Luja, Assessment and Recovery of Tax Incentives in the EC and the WTO; A 
View on State Aids, Trade Subsidies and Direct Taxation (Antwerpen: Intersentia, 2003), 148 et seq. 

11 See, inter alia, S.C.W. Douma, ‘The Three Ds of Direct Tax Jurisdiction: Disparity, Discrimination and Double 
Taxation’, European Taxation 11 (2006): 522-533.

12 Taxpayer equity requires equal treatment of taxpayers who are in comparable circumstances regarding 
fiscal aspects. The principle of taxpayer equity is discussed in more detail in Chapter II.3.4. 

13 R.J. Jeffery, The Impact of State Sovereignty on Global Trade and International Taxation (London: Kluwer Law 
International, 1999), 19. 

14 For purposes of this study, the terms Union and European Union will be used interchangeably. 

15 Article 1 TEU. 

16 Article 26 TFEU. 
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area concerned. As far as the area of  taxation is concerned, it can be observed that in 
the field of  indirect taxes which, generally speaking, primarily affect international trade, a 
substantial degree of  positive integration within the European Union has been realized, 
which is particularly evidenced by the harmonization of  the legislation concerning turnover 
taxes17, customs18 and excise duties.19 With respect to direct taxes which, again speaking in 
general terms, primarily affect international investment, the degree of  positive integration 
has been less substantial, although not fully absent. A certain degree of  harmonization in 
the area of  corporate income taxation within the Union has been established through the 
implementation of  the Parent-Subsidiary Directive20, the Merger Directive21, the Interest 
& Royalty Directive22 and, regarding the taxation of  individuals, by means of  the Savings 
Directive.23 Moreover, a certain degree of  international coordination exists in the field of  

17 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value added tax: uniform basis of assessment, OJ 1977 L 
145, 1 as recast by Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129. 

18 Council Regulation (EEC) No. 2913/92 of 12 October 1992 establishing the Community Customs Code, OJ 
1992, L 302, 1 et seq. as lastly amended by Council Regulation (EC) No. 1791/2006 of 20 November 2006, OJ 
2006, L 363, 1 et seq.

19 Cf., notably, Council Directive 92/12/EEC of 25 February 1992 on the general arrangements for products 
subject to excise duty and on the holding, movement and monitoring of such products, OJ 1992 L 76, 1 as 
repealed by Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements 
for excise duty, OJ 2009 L 9, 12-30.

20 Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case of 
parent companies and subsidiaries of different Member States, OJ 1990 L 225, 6 as amended by Council 
Directive 2003/123/EC of 22 December 2003, OJ 2004 L 7, 41 and Council Directive 2006/98/EC of 20 
November 2006, OJ 2006 L 363, 129. A proposal for a codified version of the Parent-Subsidiary Directive has 
been submitted by the European Commission to the Council on 6 November 2008, COM(2008) 691 final. 
This proposal does not contain any substantive changes. In addition, on 4 January 2011 the Commission 
submitted to the Council a Proposal for a Council Directive on the common system of taxation applicable 
in the case of parent companies and subsidiaries of different Member States (Recast), COM(2010) 784 final. 

21 Council Directive 90/434/EEC of 23 July 1990 on a common system of taxation applicable to mergers, 
divisions, transfer of assets and exchanges of shares concerning companies of different Member States, OJ 
1990 L 225, 1 as amended by Council Directive 2005/19/EC of 17 February 2005, OJ 2005 L 58, 19, Council 
Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129 and as repealed, following a proposal by 
the European Commission for a codified version, by Council Directive 2009/133/EC of 19 October 2009 
on the common system of taxation applicable to mergers, divisions, partial divisions, transfers of assets 
and exchanges of shares concerning companies of different Member States and to the transfer of the 
registered office of an SE or SCE between Member States, OJ 2009 L 310, 2009, 34-46.

22 Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and 
royalty payments made between associated companies of different Member States, OJ 2003 L 157, 49 as 
amended by Council Directive 2004/66/EC of 26 April 2004, OJ 2004 L 168, 35, Corrigendum to Council 
Directive 2004/76/EC of 29 April 2004, OJ L 195, 33 and Council Directive 2006/98/EC of 20 November 
2006, OJ 2006 L 363, 129. A proposal for further amendment under Council Directive of 30 December 2003, 
COM (2003) 841, OJ 2004 C 96, 37, has been repealed by the Commission in September 2010, OJ 2010 C 
252, 11. 

23 Council Directive 2003/48/EC of 3 June 2003 on taxation of savings income in the form of interest 
payments, OJ 2003 L 157, 38 as amended by Council Directive 2004/66/EC of 26 April 2004, OJ 2004 L 168, 
35 and Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129. A proposal for a Council 
Directive amending the Savings Directive has been submitted by the European Commission to the Council 
on 13 November 2008, COM(2008) 727 final. Currently, discussions are going on at the Council level. 
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corporate income taxation within the Union by virtue of  the Mutual Assistance Directive 
regarding international exchange of  information24, and by virtue of  the Recovery Directive 
regarding the collection of  taxes.25 The same holds true for international issues relating to 
transfer pricing26 and harmful tax competition.27 Nevertheless, since Member States have 
been reluctant to give up too much competence in taxation matters, both the personal 
income and corporate income tax systems of  the 27 Member States nowadays still show 
substantial differences nowadays as a result of  which patterns of  investments between the 
Member States may still easily be distorted. 

By contrast, or perhaps: for that reason, the method of  negative integration has played a 
more prominent role in the field of  direct taxes in the European Union over the past two 
decades. From the case French Newspaper Publishers handed down in 1985 it became apparent 
that direct tax measures fall within the scope of  the Treaty freedoms. In this case, the 
European Court of  Justice (ECJ28) held a (French) direct tax measure – a tax-free reserve 
or deduction granted to certain newspaper publishers, provided that newspapers were 
published in France rather than abroad – to constitute a measure having an effect equivalent 

24 Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent 
authorities of the Member States in the field of direct taxation, OJ 1977 L 336, 15 as lastly amended 
by Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129 and as repealed by Council 
Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and 
repealing Directive 77/799/EEC, OJ 2011 L 64, 1-12. 

25 Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery of claims resulting 
from operations forming part of the system of financing the European Agricultural Guidance and 
Guarantee Fund, and of the agricultural levies and customs duties, OJ 1976 L 73, 18 as amended, inter alia, 
by Council Directive 2001/44/EC of 15 June 2001, OJ 2001 L 175, 17 and repealed, following a proposal 
by the European Commission for a codified version, by Council Directive 2008/55 on mutual assistance 
for the recovery of claims relating to certain levies, duties, taxes and other measures, OJ 2008 L 150, 28 et 
seq. This proposal was adopted by the Council on 16 March 2010, OJ 2010 L 84, 1 et seq. and will become 
effective from 1 January 2012. On 2 February 2009 the European Commission put forward a proposal for 
a Council Directive concerning mutual assistance for the recovery of claims relating to taxes, duties and 
other measures, COM(2009) 28 final, which was adopted by Council Directive 2010/24/EU of 16 March 
2010 concerning mutual assistance for the recovery of claims relating to taxes, duties and other measures, 
OJ 2010, L 84, 1-12, which will become effective from 1 January 2012. 

26 Cf., inter alia, Convention of 23 July 1990 on the elimination of double taxation in connection with the 
adjustment of profits of associated enterprises, OJ 1990 L 225, 10, as extended by Convention 96/C 26/01, 
OJ 1996 C 26, 1 and Extending Protocol, OJ 1999 C 202, 1 and Communication from the Commission to 
the Council, the European Parliament and the European Economic and Social Committee on the work of 
the EU Joint Transfer Pricing Forum in the field of dispute avoidance and resolution procedures and on 
Guidelines for Advance Pricing Agreements within the EU, COM(2007) 71 final. 

27 Cf., apart from the prohibition of State Aid under EU law, Resolution of the Council and the Representatives 
of the Governments of the Member States, Meeting within the Council of 1 December 1997 on a Code of 
Conduct for Business Taxation, OJ 1998 C 2, 1.

28 As a result of the entry into force of the Lisbon Treaty on 1 December 2009, the official name is now Court 
of Justice of the European Union (CJEU). For the sake of convenience, however, this change is not further 
taken into account in the text. The abbreviation of the new name is only used in the footnotes when 
reference is made to cases handed down by the Court on or after 1 December 2009. 
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to a quantitative restriction under Article 34 TFEU.29 In the subsequent landmark case avoir 
fiscal issued by the ECJ in 1986, it was confirmed that direct tax measures that distinguish 
between income from transnational investment and income from comparable domestic 
investment fall under the scope of  and therefore can be in breach of  the fundamental 
freedoms as guaranteed by the Treaty freedoms.30 In this case, the Court ruled that by not 
granting a French imputation credit to French branches of  companies resident in another 
Member State on the same terms as those applying to companies resident in France, the 
freedom of  establishment was infringed. This ruling was the beginning of  a huge flow 
of  case law of  the ECJ from which it appeared that distinctions made in Member States’ 
corporate income tax systems on the basis of  the place of  residence, as may be made inter 
alia in the case of  thin capitalization rules31 or withholding taxes32 and distinctions on the 
basis of  the place where the capital is invested, as may be made inter alia in the context of  
CFC legislation33, intra-group loss compensation34 and relief  of  double taxation35 may be 
in breach of  the freedom of  establishment, the free movement of  services and the free 
movement of  capital as applicable within the Union. It can therefore be concluded that, 
where the significance of  positive integration in the field of  direct taxation has been modest 
up until now, the significance of  negative integration has, as the result of  the application 
and interpretation by the ECJ of  the Treaty freedoms, appeared to be far reaching in the 
area of  direct taxes within the Union. Nonetheless, this case law also reveals that the ECJ 
has its limits and cannot abolish all the existing distortions resulting from 27 different 
income taxation regimes existing side by side.36 This ultimately requires action by the Union 
legislator. The implications of  the above case law on Member States’ direct tax systems 
within the Union have been described and evaluated extensively in the scholarly literature.37

29 ECJ 7 May 1985, 18/84, Commission v. France [1985] ECR 1339. Pursuant to Article 34 TFEU, quantitative 
restrictions on imports and all measures having equivalent effect are prohibited between Member States.

30 ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273. 

31 ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779; ECJ 13 March 2007, C-524/07, Test 
Claimants in the Thin Cap Group Litigation [2007] ECR I-2107.

32 ECJ 14 December 2006, C-170/05, Denkavit Internationaal and Denkavit France [2006] ECR I-11949. 

33 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995. 

34 ECJ 13 December 2005, C-446/04, Marks & Spencer [2005] ECR I-10837.

35 ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477. 

36 See for example, as concerns international double taxation within the Union ECJ 14 November 2006, 
C-513/04, Kerckhaert and Morres [2006] ECR I-10967 and, as concerns cross-border consolidation of profits 
and losses arising in different Member States, CJEU 25 February 2010, C-337/08, X Holding [2010] ECR 
I-1215.

37 See, inter alia, F. Vanistendael (ed.), EU Freedoms and Taxation (Amsterdam: IBFD Publications, 2006); D.M. 
Weber, Tax Avoidance and the EC Treaty Freedoms (The Hague: Kluwer Law International, 2005); S. van Thiel, 
Free movement of persons and income tax law: the European Court in search of principles (Amsterdam: IBFD 
Publications, 2002); M. Lang, J. Schuch & C. Staringer (eds), Tax Treaty Law and EC Law (Vienna: Linde Verlag, 
2007).
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1.2 The research question 

In today’s environment of  largely globalizing national economies, international economic 
integration does not stop at the frontiers of  the European Union. Practice shows that the 
EU Member States maintain a diversified range of  economic relations with non-EU Member 
States.38 More in particular, the share of  the Union in world foreign direct investment outflows 
was 34 % in 2006 whereas the Union had approximately 20% of  world foreign direct 
investment inflows in 2006.39 This implies that a large number of  non-EU-based enterprises 
are carrying on business in the European Union through the operation of  branches or 
subsidiaries established in one or more EU Member States. The overall benefits of  these 
investments into the Union are well-established, as recognized, for instance, by the European 
Commission, notably in relation to the role of  such investment in creating jobs, optimizing 
resource allocation, transferring technology and skills, increasing competition and boosting 
trade.40 Conversely, the above figures also indicate that a large number of  EU-based enterprises 
maintain a diversified range of  investments outside the Union. These outward investments are 
perceived to make a positive and significant contribution to the competitiveness of  European 
enterprises as well, notably in the form of  higher productivity.41 Accordingly, both in inward 
and outward investment relationships, “economic openness” is key.

Economic openness is also stressed, for instance, by the European Commission in its 2006 
Communication “Global Europe: Competing in the World”: 

“European economic openness is vital for creating jobs and growth in Europe and for our 

international competitiveness. Openness to global trade and investment increases our ability to 

exploit the benefits of  an effective single market. It exposes the domestic economy to creative 

competitive pressures, spurring and rewarding innovation, providing access to new technologies 

and increasing incentives for investment.

Europe must reject protectionism. Protectionism raises prices for consumers and business, 

and limits choice. In the medium term, protecting import-competing sectors from fair external 

competition diverts resources away from more productive sectors of  the economy. As our 

prosperity depends on trade, others’ reciprocal obstacles would damage our economy.”
42

38 See, for example, Eurostat, ‘European Union Foreign Direct Investment Yearbook 2008’ (Luxembourg, 2008), 15.

39 Ibid., at 11 and 14.

40 See, for instance, Communication from the Commission to the Council, the European Parliament, the 
European Economic and Social Committee and the Committee of the Regions of 7 July 2010, ‘Towards a 
comprehensive European international investment policy’, COM (2010) 343 final, 3.

41 Ibid. See also: Copenhagen Economics, ‘Impact of EU outward FDI’, 2010, 11. The latter study shows that no 
measurable negative impact on aggregate employment has so far been identified in relation to outward 
investment. 

42 Communication from the Commission to the Council, the European Parliament, the European Economic 
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In accordance with the above statement by the European Commission, trade and investment 
between EU Member States and non-Member States is nowadays similarly promoted by 
abolishing or reducing tax or other obstacles to international flows of  goods, services 
and/or investment between the Member States and non-Member States, both by means 
of  negative and positive integration. One may recall in this regard the large number of  
economic integration agreements which the Union has concluded over the past decades 
with countries all around the world, such as countries in Eastern Europe, the Euro-
Mediterranean countries and the African, Caribbean and Pacific states and which, to a greater 
or lesser extent, provide for liberalization of  trade and investment between the Union and 
the respective country. Through the entry into force of  the Lisbon Treaty on 1 December 
2009, the Union has even become exclusively competent to contribute to the progressive 
abolition of  restrictions on foreign (i.e. non-EU) direct investment.43 In addition, the Treaty 
itself  also provides for a substantial degree of  economic openness vis-à-vis third countries, 
particularly by means of  the Treaty provisions relating to the free movement of  capital on 
the basis of  which capital movements between Member States and non-Member States may, 
save for certain exceptions and derogations, not be restricted.44 On the other hand, in the 
relations between Member States and non-Member States, the level of  harmonization and 
coordination in the field of  taxation is very low. The above-mentioned Directives in the field 
of  taxes on income from investments, for example, are extended to the relations with non-
EU Member States only to a very limited extent.45 It is this unique current legal relationship 
between the EU Member States individually and the Union as a whole vis-à-vis the rest of  
the world which this study takes as a starting point. It focuses on freedom of  investment 
between the Member States and non-Member States, or third countries46, under EU law. 
Further, focus is on the significance of  freedom of  investment for Member States’ corporate 
income tax systems from the perspective of  the transnational corporation based in a non-
EU Member State and investing within the Union and the transnational corporation based 
in a EU Member State investing in one or more non-EU Member States (hereinafter “third-
country investment”). Essentially, this study seeks to examine to which extent the impact 

and Social Committee and the Committee of the Regions of 4 October 2006, ‘Global Europe: Competing in 
the World’, COM (2006) 567 final, 4. See also the 2005 renewed Lisbon strategy which inter alia highlights 
the need to ensure open markets around the world; Communication from President Barosso to the Spring 
European Council of 2 February 2005, ‘Working together for growth and jobs’, COM(2005) 24 final. 

43 Cf. Article 206 and Article 207 read in conjunction with Article 3(1) of the TFEU. To the same extent: 
Communication from the Commission, ‘Towards a comprehensive European international investment 
policy’, 2. See on the significance for Member States’ company tax systems: Chapter IX.2.2.4.1.

44 Article 63(1) TFEU et seq.

45 See in more detail: Chapter IV.3. 

46 For the purposes of this study, the terms “non-EU Member States” and “third countries” have the same 
meaning and will be used interchangeably. The borderline between Member States and non-EU Member 
States is explored in Chapter III. 
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of  the liberalization provisions included in the above instruments (hereinafter “freedom of  
investment”) on Member States’ corporate income tax systems in a third-country context 
is similar, or should be similar, to the impact that the free movement provisions included in 
the Treaty have on Member States’ corporate income tax systems in an intra-Union context. 
This question appears to be one of  the most controversial issues in the recent development 
of  EU law and has been heavily debated over the past years. This study seeks to provide 
solid, balanced and usable answers. 

The definition of  the problem of  this study can be divided into two parts. The first part 
consists of  a question de lege lata and is defined as follows:

With reference to six selected corporate income tax measures, and the significant impact 
of  EU law thereon in an intra-Union context, this study examines, with an emphasis on 
the market integration perspective, to which extent corporate income tax measures raised 
by Member States and distorting patterns of  investment between Member States and non-
Member States can be removed under the Treaty on the Functioning of  the European 
Union and other relevant European economic integration arrangements concluded between 
the Member States and non-Member States.

It will be concluded in this study that there is an impact of  freedom of  investment on 
Member States’ corporate income tax systems in situations involving third-country 
investments, although less far-reaching in comparison to the impact that the free movement 
provisions included in the Treaty have on Member States’ corporate income tax systems in 
an intra-Union context, and that within the heterogeneous relations between the Member 
States and third countries the degree of  liberalization between each particular Member State 
and each third country may diverge accordingly. For that reason, transnational corporations 
established in a particular third country and investing within the Union, or vice versa, may 
tend to reorganize their corporate structure via the most liberal Member State in order to 
indirectly enjoy the most comprehensive benefits provided under EU law in the field of  
corporate income taxation in an intra-Union context which would otherwise not be available 
to the transnational corporation concerned. The research question is therefore not confined 
to inward and outward third-country investments that are directly made by a third-country 
corporate investor in the Union and by an EU corporate investor in a non-EU Member 
State. Also examined is the question of  the extent to which restrictive corporate income 
tax measures within the Union can or should be removed under the Treaty where such 
investments indirectly involve third-country corporate investors or non-EU investments. 
Such would be the case, for example, where investments within the Union are ultimately 
owned and controlled, through a chain of  one or more EU intermediate companies, by a 
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non-EU corporate investor or where investments outside the Union are ultimately owned 
and controlled, through a chain of  one or more EU intermediate companies, by an EU 
corporate investor. 

This study not only describes and analyses what the impact is de lege lata of  freedom of  
investment on the corporate taxation by Member States of  income from third-country 
investments, as defined, it also evaluates whether or not the outcome to this question can 
be considered desirable. Such evaluation, however, clearly requires a benchmark against 
which the results of  the first part of  the research question can be tested. In that regard, one 
should realize that freedom of  investment, in its broader sense, essentially comprises the 
removal of  all tax obstacles resulting in distortions in patterns of  international investment, 
irrespective of  whether they arise as a result of  discrimination raised by one Member State 
(which would be subject to the liberalization requirements imposed under the relevant free 
movement provisions), as a result of  disparities between the income tax laws of  different 
Member States (which should be removed by legislative action by the legislator), or through 
tax evasion or avoidance by a taxpayer (which could be combatted by the states concerned 
through the introduction of  anti-abuse legislation). Freedom of  investment, in its broader 
sense, therefore implies that company taxation should not, or in any case as little as possible, 
influence entrepreneurial decisions on international investment. This is achieved where a 
corporate income taxation system guarantees neutrality with respect to income arising from 
international investment. It is this basic notion of  international tax neutrality which is taken 
as a benchmark for the purposes of  this study. 

This leads one to the question: when is neutrality achieved, particularly given the existence 
of  inherent different corporate income tax systems existing among the various states? As will 
be demonstrated in Chapter II, the idea of  tax neutrality can be approached from a range of  
different perspectives. However, it is submitted by the author in Chapter II of  this study that 
neutrality is achieved where a tax system does not disturb the relation between taxes paid and public goods 
received to the disadvantage of  cross-border investment. It is this idea of  international tax neutrality 
which will serve as a benchmark in this study.47 Under this benchmark, foreign investors 
that carry on genuine economic activities in a given country would pay no more tax than is 
imposed on comparable genuine economic activities performed under similar circumstances 
by their domestic competitors in the same country while benefiting on the same footing from 

47 For the sake of completeness, it is noticed that the idea of tax neutrality can also be understood as preventing 
taxes from affecting the taxpayer’s choice between making an investment direct or by using the services 
of a financial intermediary. It can also mean that there should be no tax-induced differences between 
the various methods of financing (equity versus debt). Cf. European Commission, ‘The Development of a 
European Capital Market, Report of a Group of experts appointed by the EEC Commission’, (Brussels: 1966), 
311 (Segré Report). In this study, the concept of tax neutrality is not, however, conceived in this manner. 
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1.2 The research question 

public goods available in that country. This benchmark thus tends to minimize distortions 
in international patterns of  investment. Accordingly, economic or allocative efficiency is 
fostered, which is in line with the underlying objective of  freedom of  investment. 

As will be demonstrated in Chapter II, international tax neutrality is guaranteed only when 
income is exclusively taxed in the State where the income is generated. Hence, the benchmark 
of  international tax neutrality boils down, in its ultimate implications, to a system of  source 
state-based taxation. It is true that the Treaty freedoms cannot be interpreted such that 
they would require Member States to fundamentally switch from a home state-based to a 
source state-based tax system. Nonetheless, the benchmark of  international tax neutrality 
can still serve as a yardstick when assessing the interpretation of  freedom of  investment, 
as a requirement of  non-discrimination, in the field of  corporate income taxation (does 
this interpretation constitute one step closer to a system of  source state-based taxation?) In 
addition, it can serve as benchmark when drafting the proposals that ultimately should be 
adopted by the Union legislator. To this end, this benchmark will be made more operational 
through the idea of  the “genuine economic link”. As will be demonstrated in Chapter II, this 
idea has been developed by the ECJ in its case law and appears to perfectly promote a system 
of  source state-based taxation. In addition, it will be demonstrated that this idea is not alien 
to the field of  corporate income taxation and could easily be implemented by using existing 
concepts in that field. It is recognized, however, that economic or allocative efficiency alone 
cannot be the sole determinant when evaluating the outcome of  the first research question 
of  this study. As will be further elaborated on in Chapter II, considerations of  equity or 
fairness have to be observed as well. Basically, equity considerations may restrain efficiency 
considerations underlying freedom of  investment.

The outcome of  the first research question on the extent to which tax distortions on third-
country investment between Member States and non-Member States can be removed under 
the Treaty and other relevant economic integration agreements concluded between the 
Member States and third countries is therefore subsequently assessed in the light of  the 
above idea of  international tax neutrality. The second part of  the problem of  this study 
therefore consists of  a question de lege ferenda and is defined as follows: 

Based on the idea of  international tax neutrality, as defined, this study evaluates the 
extent to which a Member State’s corporate income tax measures that distort third-country 
investment should be removed and demonstrates in which fashion this could be realized with 
reference to a number of  restrictive corporate income tax measures.

As will be seen after the analysis of  the first research question, not all company tax distortions 
caused by Member States with respect to third-country investment can be removed by 
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means of  negative integration under the relevant free movement provisions under EU law. 
To the extent this result runs counter to the idea of  international tax neutrality, as defined, 
these tax distortions should be removed by means of  positive integration. Hence, a number 
of  recommendations are presented in the final part of  this study which aim at removing 
existing tax distortions that can not be removed by negative integration. 

To date no comparable comprehensive academic study has been undertaken in this field. 
In-depth studies published by Kimms in 199648, Honrath in 199849, Haferkamp in 199950, 
Mohamed in 199951, Rohde in 199952, Müller in 200053, Ohler in 200254 and, in the field of  
direct taxation, Dahlberg in 200555, have predominantly focused on the meaning of  the 
free movement of  capital under ex-Article 56 EC (now Article 63(1) TFEU), however 
without specifically focussing on corporate income taxation in the relationships between 
Member States and non-Member States. Hindelang, by contrast, does specifically focus on 
Member States’ relationships with non-EU Member States under Article 63(1) TFEU in 
an in-depth study published in 2009.56 However, again company tax matters are excluded 
from this study as well as the meaning of  the relevant free movement provisions included 
in the various Association, Partnership and Cooperation Agreements concluded between 
the Member States and third countries. Dimopoulos as well focuses on the relations 
between the Member States and third countries in the field of  foreign investment in 
his doctoral thesis from 2010.57 He examines the role of  the Union as an international 
actor in the field of  foreign investment from a Union law perspective and the influence 
that the Union exerts on international law and regulation of  foreign investment.58 Again, 
however, the area of  corporate income taxation is not specifically covered in this study. Also 

48 F. Kimms, Die Kapitalverkehrsfreiheit im Recht der Europäischen Union (Peter Lang, Frankfurt am Main: 1996).

49 A. Honrath, Umfang und Grenzen der Freiheit des Kapitalverkehrs (Baden-Baden: Nomos Verlagsgesellschaft, 
1998).

50 U. Haferkamp, Die Kapitalverkehrsfreiheit im System der Grundfreiheiten des EG-Vertrags (Baden-Baden: 
Nomos Verlagsgesellschaft, 2003).

51 S. Mohamed, European Community Law on the Free Movement of Capital and the EMU (The Hague: Kluwer 
Law International, 1999).

52 A. Rohde, Freier Kapitalverkehr in der Europäischen Gemeinschaft (Frankfurt am Main: Peter Lang, 1999).

53 J.C.W. Müller, Kapitalverkehrsfreiheit in der Europäischen Union (Berlin: Duncker & Humblot, 2000).

54 C. Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit (Berlin – Heidelberg: Springer-Verlag, 2002).

55 M. Dahlberg, Direct Taxation in Relation to the Freedom of Establishment and the Free Movement of Capital 
(Alphen aan den Rijn: Kluwer Law International, 2005).

56 S. Hindelang, The Free Movement of Capital and Foreign Direct Investment (Oxford: Oxford University Press, 
2009). 

57 A. Dimopoulos, Regulation of foreign investment in EU external relations law (dissertation European 
University Institute, 2010). This dissertation is to be republished as: EU Foreign Investment Law (Oxford: 
Oxford University Press, forthcoming).

58 Ibid., 15.
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1.2 The research question 

Kemmerer specifically focuses on the free movement of  capital vis-à-vis third countries 
in the Treaty in a study published in 2010, but does not consider the impact on corporate 
income taxation and does not investigate any of  the existing Association, Partnership and 
Cooperation Agreements concluded with third countries either.59 The most comprehensive 
study undertaken in the field of  direct taxation so far was published by Lang and Pistone 
in 2007.60 This valuable study thoroughly investigates the impact for EU Member States of  
the free movement of  capital under Article 63(1) TFEU and the relevant free movement 
provisions included in the various Association, Partnership and Cooperation Agreements 
concluded between the Member States and third countries in the field of  direct taxation. To 
that end, the study contains 30 country reports from national reporters from both EU and 
non-EU Member States and a general report. Unfortunately, this study has lost part of  its 
significance nowadays, as a number of  benchmark decisions in this area were issued by the 
ECJ after the study was finalized and which therefore could not be taken into account in 
it. Lastly, several separate articles have been published in academic tax literature focussing 
on either one single aspect of  freedom of  investment between the Member States and 
third countries and its significance on Member States’ corporate income tax systems61 or 
providing for a more general description of  this issue.62 It follows that, although a lot of  
research has been done in the past covering single aspects of  this study, no comprehensive 
study exists to date. 

59 M.T. Kemmerer, Kapitalverkehrsfreiheit und Drittstaaten (Baden-Baden: Nomos Verlag, 2010).

60 M. Lang & P. Pistone (eds), The EU and Third Countries (Alphen aan den Rijn: Kluwer Law International, 2007). 

61 See, inter alia, W.C. Haslehner, ‘Das Konkurrenzverhältnis der Europäischen Grundfreiheiten in der 
Rechtsprechung des EuGH zu den direkten Steuern’, Internationales Steuerrecht 16 (2008): 565-575; S. 
Hemels et al., ‘Freedom of Establishment on Free Movement of Capital: Is there an Order of Priority?’, EC 
Tax Review 1 (2010): 19-31; S. Bezborodov, ‘Freedom of Establishment in the EC Economic Partnership 
Agreements: in Search of its Direct Effect on Direct Taxation’, Intertax 12 (2007): 658-712; B.J. Kiekebeld, 
‘Europa-overeenkomsten en vrij verkeer van kapitaal: een onderschatte combinatie’, Weekblad Fiscaal 
Recht 6581 (2004): 902-907; P.J.J.M. Peeters, ’Meerderheidsdeelnemingen: bestaat er een rangorde tussen 
art. 43 en 56 EG?’, Weekblad Fiscaal Recht 6728 (2007): 777-786.

62 See, inter alia, M.R. Mok, ‘The Free Movement of Capital in the EC and with Third Countries and its Application 
on the Basis of ECJ Case Law’, in Views of European Law from the Mountain – Liber Amicorum Piet Jan Slot, 
eds. M. Bulterman et al. (Alphen aan den Rijn: Kluwer Law International, 2009), 41-59; M. O’Brien, ‘Taxation 
and the Third Country Dimension of Free Movement of Capital in EU Law: the ECJ's Rulings and Unresolved 
Issues’, British Tax Review (6) 2008: 628-666; A. Cordewener, G.W. Kofler & C.P. Schindler, ‘Free Movement of 
Capital, Third Country Relationships and National Tax Law: An Emerging Issue before the ECJ’, European 
Taxation 3 (2007): 107-119; A. Cordewener, ’Seminar A: Der Einfluss von EU-Nichtdiskriminierungsregeln 
auf Nicht-EU-Staaten’, Internationales Steuerrecht 15 (2008): 536-541; J. Gooijer & C.A.T. Peters, ‘The Free 
Movement of Capital and Third Countries: some Observations’, European Taxation 11 (2005): 475-481; 
Ståhl, ‘Free movement of capital between Member States and third countries’, EC Tax Review 2 (2004): 
47-56; F. Vounatsos, ‘Free Movement of Capital and Third Countries’, The EC Tax Journal 1 (2007): 50-62. S. 
Heidenbauer & B. Stürzlinger (eds.), The EU's external dimension in direct tax matters (Vienna: Linde Verlag, 
2010). The latter publication includes a number of LL.M. papers each of which specifically focuses on a 
separate theme related to freedom of investment between Member States and non-EU Member States. 
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1.3 Scope of the study and acknowledgments

As indicated above, freedom of  investment between the Member States and non-Member 
States constitutes the core of  this study. Freedom of  trade between Member States and non-
Member States is, by contrast, not elaborated on. From a merely economic point of  view, 
trade and investment are, it is true, mutually related. From a tax law perspective, however, 
international trade and investment have traditionally been regarded as two distinct areas, 
subject to different sets of  principles, policies and rules, which distinction runs parallel to 
the distinction traditionally made between indirect and direct taxes.63 It is for this reason that 
the area of  international trade and the impact of  taxation thereon, constituting a distinct 
field of  academic research from a tax law perspective, are excluded from this study.64 

Secondly, this study focuses on freedom of  investment as an element of  international 
economic integration. International economic integration is perceived as increasing 
productivity, which should result in an increase of  global economic growth and welfare, 
as it is said to contribute to an optimal or efficient allocation of  productive resources 
across countries through the operation of  market forces.65 For purposes of  this study, this 
economic principle is taken as a presupposition and will not fundamentally be called into 
question.66 The same applies with respect to whether nowadays internationally integrated 
economies can be considered a “good thing”. For instance, it is common knowledge that 
international economic integration, may also lead to adverse external effects such as an 
increasing pressure on the environment. Opponents of  international economic integration 
also point at the unfair balance, in terms of  benefits obtained from international economic 
integration, between developed and developing countries. These considerations with 
respect to international economic integration, although perhaps not necessarily unfounded, 
go beyond the legal nature and scope of  this study and are therefore not fundamentally 
taken into consideration. 

63 The term “direct taxation” refers to taxes on income and capital and any identical or substantially similar 
taxes; cf. Jeffery, 3. Notable examples of indirect taxes are VAT and estate duties. 

64 It is acknowledged by the author that this is without prejudice to the question as to the legitimacy of 
this traditional distinction. See on this issue, H.D. Roosenbloom, ‘What’s Trade Got To Do With It?’, Tax Law 
Review 49 (1993-1994): 593 stating that “[o]ne of the baffling aspects of international commerce is the 
wall that separates taxation into trade”. See also, inter alia, A.C. Warren, ‘Income Tax Discrimination Against 
International Commerce’, Tax Law Review 54 No. 2 (2001): 147 et seq. and J.F. Avery Jones, ‘Flows of capital 
between the EU and third countries and the consequences of disharmony in European international tax 
law’, EC Tax Review 2 (1998): 105, who even speculates in this regard that international trade negotiators 
simply do not understand direct tax.

65 As will be demonstrated in more detail in Chapter II. 

66 There is widespread consensus among economists that competitive forces do lead to a high degree of 
efficiency and that competition does provide an important spur to innovation; cf. J.E. Stiglitz, Economics of 
the Public Sector, 3rd ed. (London – New York: W.W. Norton & Company, 2002), 57.
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1.3 Scope of the study and acknowledgments

Furthermore, the research question of  this study is examined, by way of  definition, from 
the perspective of  the transnational corporation (“TNC”), often also referred to as the 
multinational enterprise, that is based in a non-EU Member State and that invests within 
the Union or vice versa. The TNC can be defined as an enterprise which owns (in whole 
or in part), controls, and manages value-adding activities in more than one country.67 
The analysis thus excludes the position of  other economic agents which are engaged 
in third-country investment, such as individuals or non-profit organizations. On the 
other hand and by way of  exception, independent pension funds, investment funds and 
other financial institutions, such as banks, established outside the Union are nevertheless 
brought within the scope of  this study, although, in the absence of  the element of  
control, they do not necessarily fall within the above definition of  the TNC. The reason 
is that these institutional economic agents, albeit not constituting part of  the TNC, can 
be considered to be of  considerable importance for funding the activities of  the TNC 
within the Union. The reason for the exclusive focus on the TNC and the above said three 
main stakeholders is twofold. Firstly, the TNC has been the main driver for the growth of  
international flows of  trade and investment over the past years.68 It therefore follows that 
the impact of  freedom of  investment on Member States’ corporate income tax systems 
is of  particular relevance for the TNC. Second, elaborating on the other economic agents 
would require additional and specific analyses of  the areas concerned, for instance in the 
field of  personal income taxes, which would make this study too extensive. Therefore, 
the scope of  this study is restricted to the position of  the TNC only. Nevertheless, the 
conclusions of  this research may mutatis mutandis be applicable to other categories of  
economic agent as well. 

It is recognized that TNCs are typically active within a wide range of  different economic areas. 
Also EU legislation, such as the EU Directives in the field of  financial services or in the field 
of  (air- and shipping) transport, specifically deals with third-country investment in certain 
economic areas only. However, the analysis made in this study will, as a basic principle, not 
distinguish between all different economic sectors within which the TNC may be operating. 
The reason is that, as a basic rule, profits made by economic activities performed by a TNC 
are usually subject to corporate income tax irrespective of  the economic sector in which 

67 Cf. T.L. Brewer & S. Young, The Multilateral Investment System and Multinational Enterprises (Oxford: Oxford 
University Press, 1998), 11, who apply the term multinational enterprise. For purposes of this study, the 
term transnational corporation is, however, preferred since it is more in line with the idea of international 
economic integration as opposed to the idea of economic nationalism; cf. Jeffery, 17. It is furthermore 
observed that other definitions exist as well: cf. UNCTAD, ‘Series on issues in international investment 
agreements, Scope and Definition’ (New York and Geneva: United Nations, 1999), 45-46. For purposes of 
this study, however, the existence of different definitions of the concept is not material. 

68 UNCTAD, ‘The Universe of the Largest Transnational Corporations’ (New York and Geneva: United Nations, 
2007a), 1.
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these activities are performed. Accordingly, a horizontal (trans-sector) approach is taken as 
the starting point of  this study instead of  a vertical (sector-related) approach.

Furthermore, it follows from the above that only freedom of  investment is elaborated on. 
In terms of  definition, it is admitted in this respect that under EU law, “the” freedom of  
investment as such does not exist.69 Neither is the term “investment” defined under EU 
law. Instead of  providing for the freedom of  investment, EU law provides for a set of  
liberalization provisions covering this area, partially complementary, partially overlapping 
and in part excluding each other in scope.70 More in particular, under EU law third-country 
investments may be protected by a general prohibition of  discrimination or by specific 
provisions relating to the freedom of  establishment, the free movement of  capital and, in 
the case of  the provision of  financial services, the free movement of  services instead of  
by one single provision relating to freedom of  investment as such. Nevertheless, as case 
law of  the ECJ demonstrates, the above three freedoms may, although not necessarily, 
mutually exclude each other in scope.71 Focusing on one freedom only, such as the free 
movement of  capital, would therefore create a distorted picture of  the impact of  EU 
law on third-country investment and, accordingly, lead to incomplete conclusions. In 
addition, it is observed that the use of  the term “international investment” or “foreign 
investment” is quite common from an economic integration perspective and has, as such, 
more distinguishing power than concepts like international establishment or international 
capital.72 It is for these reasons that, as a matter of  definition, the concept of  freedom 
of  investment as such is preferable to one of  the other concepts of  free movement as a 
basic principle of  this study. Nevertheless, in order to emphasize that “the” freedom of  
investment as such does not exist under EU law, the definite article “the” has been left out 
in the title of  the study. This choice implies that there is no need to discuss the relevant 
provisions under EU law on the right to move and reside freely within the territory of  the 
Member States73 and the free movement of  workers in third-country relationships in this 
study since, from the perspective of  the TNC, these provisions have no, or at least a very 
indirect, bearing on freedom of  investment. 

69 See P. Juillard, ‘Freedom of establishment, freedom of capital movements and freedom of investment’, in 
Liber Amicorum Ibrahim F.I. Shihata: International Finance and Development Law, eds S. Schlemmer-Schulte 
& K. Tung (The Hague: Kluwer Law International, 2001), 453.

70 An in-depth analysis of the mutual relationship between these liberalization provisions is presented in 
Chapter VI.8.

71 See Chapter VI.8. 

72 See, for instance, OECD, ‘Benchmark Definition of Foreign Direct Investment’, 4th ed. (Paris, 2008a). 

73 Article 21 TFEU. According to this provision, every citizen of the Union shall, subject to certain limitations, 
have the right to move and reside freely within the territory of the Member States. Under Article 20 TFEU, 
every person holding the nationality of a Member State is considered a citizen of the Union. 
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1.4 The selected corporate income tax measures

It is lastly emphasized, for the sake of  clarity, that this study only focuses on the impact 
of  freedom of  investment on the corporate income tax systems of  the Member States. The 
position of  third countries falls outside the scope of  the study. That is to say, the obligations 
arising from EU law for third-country investment and imposed on any third country that 
applies restrictive corporate income tax measures vis-à-vis investments from or in any EU 
Member State, is not discussed.74 

1.4 The selected corporate income tax measures

This study is mainly concerned with the area of  corporate income tax (hereinafter: CIT), 
that is to say, the taxation of  income from third-country investment derived by taxable 
corporate entities.75 In this regard, it is helpful to emphasize that TNCs traditionally operate 
in more than one country through a corporate structure consisting of  different separate 
legal entities. Under the Member States’ CIT systems, these legal entities are, as a general 
rule, treated as separate taxable bodies, irrespective of  the fact that they all belong to the 
same group. This means that companies belonging to the same TNC will, as a general 
rule, separately be subject to corporate income taxation on their profits, and that dealings 
between group companies will be recognized for corporate income tax purposes as well. 
This is where the selected corporate income tax themes come into play. As was established 
previously, the research question of  this study will not solely be answered in the abstract, 
but will comprise a number of  selected CIT measures with respect to which a number of  
recommendations for legislative action at Union level are subsequently made. In this regard, 
six CIT measures have been identified in particular, which need to be presented and briefly 
described from the very outset. The selection of  the six corporate income tax themes is based 
on the following considerations. As was established above, company tax distortions can 
basically arise as a result of  discrimination between domestic and transnational investments 
by a single state, disparities between company tax law systems of  two states involved in a 
transnational investment, evasion or avoidance of  corporate income tax and international 
double taxation. The above selected CIT measures particularly involve one or more of  these 
causes of  international tax distortions. Thus, these CIT measures are of  particular interest 
for the TNC, which typically may be involved with third-country investments through the 

74 Examining the impact of EU law on third-country investment from the perspective of each individual third 
country as well would clearly go beyond the scope of an individual doctoral thesis. Reference in made in 
this regard to the study published by Lang and Pistone which does focus on the position of several non-EU 
Member States; Lang & Pistone (eds), The EU and Third Countries. 

75 Complicated issues that may arise as to where such entity is not regarded as a taxable body by either 
any single or all EU Member State(s) concerned are not elaborated on in this study. This matter has been 
thoroughly examined by Fibbe; G.K. Fibbe, EC Law Aspects of Hybrid Entities (Amsterdam: IBFD Publications, 
2009).
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setting up of  branches and legal entities in different jurisdictions, as the application or non-
application of  these rules may result in restrictions on these third-country investments. 
This observation finds further support in the report by the Ruding Committee dated 1992 
that provided for a set of  policy recommendations relating to all selected issues, except 
for CFC legislation76 and is furthermore confirmed by the fact that all these CIT measures 
have already been dealt with by the ECJ in an internal market context.77 In addition, this 
ECJ case law basically sets the scope and boundaries of  freedom of  investment in a Union 
context and can therefore constitute a frame of  reference on the basis of  which the actual 
significance of  freedom of  investment for third-country investment under EU law can 
be examined in a more meaningful manner The choice for the above selected corporate 
income tax measures is therefore, in the author’s view, justified.

1.4.1 Limitation on the deduction of interest expenses paid on inter-company or third-party 
loans

Companies belonging to the same TNC can finance their activities in two ways: through 
debt or equity. In virtually all Member States, interest payments on debt are generally tax 
deductible – as opposed to dividend payments on equity – although both interest and the 
normal return on equity are a usual remuneration for the funds of  financing a company’s 
capital.78 It is generally recognized that the choice as how to finance business activities within 
a group of  companies can be significantly influenced by this different tax treatment between 
debt and equity, resulting in excessive debt finance.79 Notably as concerns interest expenses 

76 European Commission, ‘Report of the Committee of Independent Experts on Company Taxation’ 
(Luxembourg: 1992), 201 et seq. (Ruding Report). 

77 Cf. ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779 and ECJ 13 March 2007, 
C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107 as concerns limitations on the 
deductibility of interest payments within a group of companies; ECJ 14 December 2006, C-170/05, Denkavit 
Internationaal and Denkavit France [2006] ECR I-11949 and ECJ 22 December 2008, C-282/07, Truck Center 
[2008] ECR I-10767 as concerns withholding taxes on dividends or, as the case may be, interest payments; 
ECJ 21 September 1999, 307/97, Saint Gobain ZN [1999] ECR I-6161; ECJ 12 December 2006, C-446/04, 
Test Claimants in the FII Group Litigation [2006] I-11753 and ECJ 6 December 2007, C-298/05, Columbus 
Container Services [2007] ECR I-10451 as concerns measures for the avoidance of double taxation; ECJ 
12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995 as concerns CFC legislation; ECJ 
13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837 and ECJ 15 May 2008, C-414/06, Lidl 
Belgium [2008] ECR I-3601 as concerns cross-border loss relief and ECJ 21 November 2002, C-436/00, X and 
Y [2002] ECR I-10829; CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, as concerns transfer pricing 
and the transfer of assets within a group of companies. 

78 Cf. M.P. Devereux & R.A de Mooij, ‘Alternative Systems of Business Tax in Europe: An applied analysis of ACE 
and CBIT reforms, EC Taxation Papers’, Working Paper 17 (2009), 7. 

79 See, for instance, De Mooij & Devereux, 7; H.P. Huizinga, L. Laeven & G.J.A. Nicodème, ‘Capital structure and 
international debt shifting’, Journal of Financial Economics, 88 No. 1 (2008): 80-118; M.A. Desai, C.F. Foley & 
J.R. Hines, ‘A Multinational Perspective on Capital Structure Choice and Internal Capital Markets’, Journal of 
Finance 59, No. 6 (2004): 2451-2487; T. Klautke & A. Weichenrieder, Taxes and the Efficiency Costs of Capital 
Distortions, CESifo Working Paper, No. 2431 (2008). 
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1.4.1 Limitation on the deduction of interest expenses paid on inter-company or third-party loans

incurred on loans between companies belonging to the same group, this may easily occur 
since shareholder-creditors are in a position different from that of  unrelated creditors.80 
As explained by Schön, this is because the shareholder-lender participates in full in the 
revenue in the case of  a profit whereas he is in the position to claim a refund of  the 
debt in the case of  a loss. A regular lender, on the other hand, never reaps the full upside 
potential of  the injected capital.81 Thus, from the business perspective of  a whole group 
of  companies, it is to a high extent immaterial whether the activities of  a single group 
company are financed with equity or with inter-company debt.82 The decision as how to 
finance business activities within a group of  companies may thus be highly motivated by 
tax considerations. Consequently, taxable income arising in the territory of  a Member State 
and derived by a company forming part of  a TNC could be decreased by allocating inter-
company debts to that company. In addition, by providing group-financing services from a 
low-tax jurisdiction or from a country that applies a favourable regime for the taxation of  
group interest, taxation of  the corresponding interest receivables may be avoided as well.83 

In response, most EU Member States have general and/or specific measures in force which, 
under certain circumstances, defer or deny the deduction of  interest expenses paid on inter-
company or third-party loans.84 The basic rationale behind these measures is often to avoid 
erosion of  the national tax base of  the Member State involved as a result of  the deduction 
of  interest payments on (excessive) debts.85 One may think of  measures prescribing the 

80 Cf. W. Schön, ‘International Tax Coordination for a Second-Best World (Part III)’, World Tax Journal 3 (2010): 
240-241.

81 Schön, ibid., 240-241.

82 In more detail: F.A. Engelen & P.C. van der Vegt, ‘De octrooi- en rentebox: dispariteit, distorsie of 
steunmaatregel?’, Weekblad Fiscaal Recht 6689 (2006): 1181-1189.

83 M.J. Graetz, ‘A Multilateral Solution for the Income Tax Treatment of Interest Expenses’, Bulletin for 
International Taxation 11 (2008): 487 et seq.; R.P.C.W.M. Brandsma & S.R. Pancham, ‘Krijgt u de renteaftrek 
nog voor elkaar geboxed?’, Weekblad Fiscaal Recht 6686 (2006): 774-784; E.C.C.M. Kemmeren, ‘Renteaftrek 
is niet het probleem in de vennootschapsbelasting; wel het niet-belasten van rente!’, Weekblad Fiscaal 
Recht 6806 (2009): 401-411.

84 Cf., inter alia, H. Lund et al., ‘Financing: A Global Survey of Thin Capitalization and Transfer Pricing Rules in 
35 selected Countries’, International Transfer Pricing Journal 6 (2008): 283-353; K. von Brocke & E.G. Perez, 
‘Group Financing: From Thin Capitalization to Interest Deduction Limitation Rules’, International Transfer 
Pricing Journal, 1-2 (2009): 29-35; A. van den Berg van Saparoea, ‘Optimizing the Interest Deduction 
Rules – A Never-Ending Story’, European Taxation 1 (2009): 3-10; J. van Strien, Renteaftrekbeperkingen in 
de vennootschapsbelasting (Deventer: Kluwer, 2006); J. Vleggeert, Aftrekbeperkingen van de rente in het 
internationale belastingrecht (Deventer: Kluwer, 2009). 

85 In a Netherlands context, Vleggeert mentions different ways in which tax base erosion can occur: i) 
through leveraged acquisition holdings which may be able, in the case of acquisitions, to set-off interest 
expenses incurred by a consolidated holding company against profits of the acquired subsidiary under a 
tax group consolidation regime; ii) through domestic special tax regimes, which effectively subject interest 
expenses to a low tax rate; iii) through attracting intra-group loans from an affiliated company established 
in a low-tax jurisdiction; iv) through thin capitalization and v) by creating hybrid financing instruments 
which have characteristics of both equity and debt and which may give rise to different characterizations 
and, accordingly, different tax treatment, in the States concerned; Vleggeert, 2-4.
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application of  the arm’s length standard, thin capitalization rules and other specific anti-
abuse provisions which aim at combating the deduction of  artificially created interest 
expenses within a group of  companies.86 Also more general measures are conceivable such 
as those which limit the deduction of  interest to a fixed percentage of  a company’s (adjusted) 
taxable profits87 and those who put the tax treatment of  interest payments on a par with the 
tax treatment of  dividend payments.88 Case law of  the ECJ demonstrates that, at least in an 
intra-Union context, all these measures have to comply with the requirements imposed by 
the Treaty freedoms.89 This study will demonstrate to which extent these requirements are 
also imposed on Member States in situations involving third-country investments under the 
relevant free movement provisions applicable in the relations between the Member States 
and third countries.90 

1.4.2 Withholding taxes on dividend, interest and royalty payments

Companies belonging to the same TNC may enter into transactions with each other. For 
example, they can provide each other with capital, or they can enter into loan or license 
contracts with each other. As the case may be, these transactions may give rise to intra-
group dividend, interest and/or royalty payments from one company to another. In most 
Member States, cross-border dividend, interest and/or royalty payments are subject to a 
system of  withholding tax. The basic rationale behind such systems may vary among the 
various Member States. As concerns dividends, a system of  withholding tax may be based 
on the principle of  source-country entitlement.91 In addition, a system of  withholding 
taxes may be explained by administrative concerns related to the determination and the 
collection of  tax.92 Lastly, withholding taxes are also regarded as an important tool during 
tax treaty negotiations.93 Nonetheless, to the extent corporate investors established in one 

86 Ibid. 

87 Such anti-earnings-stripping rules apply, for instance, in Germany and Italy; cf. Lund et al., at 310 and 319 
and their introduction have been contemplated by the Netherlands Government as well; See: Letter by 
the Netherlands Under-minister of Finance dated 15 June 2009, No. DB/2009/227U and F.A. Engelen, H. 
Vording & S. van Weeghel, ‘Eenvoud, evenwicht en een lager tarief vennootschapsbelasting: waar staan we 
een jaar later? Toetsing op hoofdlijnen van het consultatiedocument van 15 juni 2009’, Weekblad Fiscaal 
Recht 6822 (2009): 953-959.

88 Such as the contemplated Netherlands group-interest regime which was eventually not introduced; cf. 
Kemmeren, ‘Renteaftrek is niet het probleem’, 401-411. 

89 See, for example, ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR 
I-2107; ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779; ECJ 18 September 2003, 
C-168/01 Bosal [2003] ECR I-9409. See in more detail: Chapter V.2.7.1.

90 See Chapter VII.5.6.2. 

91 Cf., European Commission, ‘Ruding Report’, at 32 and 37. 

92 H.J. Ault & J. Sasseville, ‘Taxation and Non-Discrimination: a Reconsideration’, World Tax Journal 2 (2010): 
115; European Commission, ‘Ruding Report’, 203.

93 See, by analogy, European Commission, ‘Ruding Report’, 38.
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1.4.3 Measures providing for relief for double taxation of income received from foreign investments

Member State and receiving dividend, interest or royalty income from another Member 
State are subject to a system of  withholding tax applied by that latter Member State which 
effectively subjects these investors to a higher tax burden compared to that applicable to 
comparable domestic investors, the Treaty freedoms may be infringed, at least in an intra-
Union context.94 It will be explored to which extent the same holds true, or should hold true, 
in situations involving third-country investors.95

1.4.3 Measures providing for relief for double taxation of income received from foreign 
investments

As was established above, TNCs operate by their nature in more than one jurisdiction. As 
a result, they suffer the risk that profits made abroad may be subject to corporate income 
taxation twice: one time in the (source) state where the income is actually earned and a second 
time in the (home) state where the TNC is originally based. This risk is actually increased 
by the fact that TNCs normally operate, for several legal and commercial reasons, by means 
of  separate legal corporate entities abroad rather than through one single entity. Income 
may therefore be subject to double or multiple taxation once it is distributed through the 
corporate chain to the ultimate shareholders. It goes without saying that international double 
or multiple taxation of  the same income gives rise to major distortions in competition.96 
In order to mitigate these distortive effects, Member State may decide to unilaterally or 
bilaterally provide for the avoidance of  double taxation of  foreign income received by 
resident companies. This goal is traditionally pursued by either exempting foreign income 
from the taxable base of  resident companies or by allowing resident companies to credit 
the foreign tax imposed on the foreign income against their domestic tax liability on the 
same income.97 Exceptions may apply where the respective Member State considers that 
there is no need to provide for relief  for double taxation, for instance if  income is not 
taxed abroad or only taxed at a low rate. Case law of  the ECJ handed down in an intra-

94 See, for example, ECJ 19 January 2006, C-265/04, Bouanich [2006] ECR I-923; ECJ 12 December 2006, C-374/04, 
Test Claimants in Class IV of the ACT Group Litigation [2006] ECR I-11673; ECJ 14 December 2006, C-170/05, 
Denkavit Internationaal and Denkavit France [2006] ECR I-11949. See in more detail: Chapter V.2.7.2.

95 See Chapter VII.5.6.3. 

96 See, for example, paragraph 1 of the Introduction of the OECD Commentary which states that “the harmful 
effects [of international juridical double taxation] on the exchange of goods and services and movements 
of capital, technology and persons are so well known that it is scarcely necessary to stress the importance of 
removing the obstacles that double taxation presents to the development of economic relations between 
countries”; similarly: E.C.C.M. Kemmeren, Principle of Origin in Tax Conventions, dissertation Tilburg, 2001, 
16; Opinion of Advocate General Colomer delivered on 26 October 2004, C-376/03, D. [2005] ECR I-5821, 
point 85, who states that “the fact that a taxable event might be taxed twice is the most serious obstacle 
there can be to people and their capital crossing internal borders.”

97 Cf. for instance, B.J. Arnold & M.J. McIntyre, International Tax Primer (Alphen aan den Rijn: Kluwer Law 
International, 2002), 29. 
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Union context demonstrates that the Treaty freedoms may be infringed where a Member 
State treats income deriving from transnational investments less favourably, as concerns the 
avoidance of  double taxation, than income from comparable domestic investments.98 Here 
too, it will be examined to which extent the Member States are also bound to this case law 
as far as income from third-country investments is concerned.99

1.4.4 CFC legislation

Group companies belonging to the same TNC will typically be controlled by their ultimate 
parent company. In the area of  corporate income taxation, these companies are often 
characterized by the term “Foreign Controlled Corporations” (CFC). A substantial number 
of  Member States have legislation in force that is specifically targeted at CFCs.100 Historically, 
CFC legislation has been introduced for the purpose of  countering the use of  “base 
companies” in low-tax jurisdictions deriving income not directly relating to the exercise 
of  commercial or industrial activities.101 It aims at ensuring the taxable base of  the affected 
states.102 Its application must be placed in the light of  the underlying principle of  capital 
export neutrality and the credit system as a method for the avoidance of  double taxation 
connected therewith. It thus neutralizes the effect of  tax deferral which is achieved in case 
profits made within a group are reallocated to foreign group companies – often not taxed 
or taxed at a low rate - rather than being distributed to the ultimate parent company.103 The 
main characteristic of  CFC rules is that income of  such foreign companies is recognized 
at the level of  the ultimate parent company immediately, without an actual distribution of  
profits being required, albeit the fiscal techniques through which this goal is achieved as 
well as the conditions under which these rules apply, may differ among Member States.104 
The ECJ has nevertheless decided in an intra-Union context that Member States’ CFC rules 

98 See, for example, ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071; ECJ 15 July 2004, C-315/02 Lenz 
[2004] ECR I-7063; ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477. See in more detail: 
Chapter V.2.7.3. 

99 See Chapter VII.5.6.4.

100 Cf. H-J. Aigner, U. Scheuerle & M. Stefaner, ‘General Report’, in CFC Legislation, Tax Treaties and EC Law, eds 
M Lang et al. (Alphen aan den Rijn: Kluwer Law International, 2004), 16. On the relationship with the Treaty 
freedoms see: J. Schönfeld, Hinzurechnungsbesteuerung und Europäisches Gemeinschaftsrecht (Cologne: 
Verlag Dr. Otto Schimdt, 2005); G. Maisto & P. Pistone, ‘A European Model for Member States’ Legislation 
on the Taxation of Controlled Foreign Subsidiaries (CFCs) – Part 1’, European Taxation 10 (2008): 503-513 
and, by the same authors, ‘A European Model for Member States Legislation on the Taxation of Controlled 
Foreign Subsidiaries (CFCs) – Part 2’, European Taxation 11 (2008): 554-570.

101 Maisto & Pistone, ‘A European Model for Member States’ Legislation – Part 1’, 505. 

102 Cf. Aigner, Scheuerle & Stefaner, ‘General Report’, 16. 

103 Ibid. 

104 Cf. Maisto & Pistone, ‘A European Model for Member States’ Legislation – Part 2’, 554-555 with reference to 
France, Germany, Italy and the United Kingdom. 
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1.4.5 Measures denying the deduction of foreign losses from the domestic taxable base 

need to comply with the Treaty freedoms, particularly in that these rules should specifically 
be targeted to situations of  abuse only.105 It will be examined to which extent Member States 
should also comply with this case law in their relations with third countries.106

1.4.5 Measures denying the deduction of foreign losses from the domestic taxable base 

Companies belonging to the same group may each incur business profits or business losses, 
as the case may be. As observed by the European Commission in its Communication on the 
tax treatment of  losses in cross-border situations, virtually all CIT systems within the Union 
treat profits and losses of  separate companies asymmetrically. This means that profits are 
taxed in the tax year in which they are earned but the tax value of  a loss is not refunded by 
the tax administration when the loss is incurred.107 If  within a group of  companies profits 
and losses cannot be offset against each other, “over-taxation” and cash-flow disadvantages 
may arise accordingly.108 In order to meet this objection, a substantial number of  Member 
States have measures in force which effectively allow that profits and losses can be offset 
against each other between different parts of  a company or group of  companies situated 
within that Member State.109 This possibility is, however, not open in all relevant cases to 
investments in different Member States.110 It is generally accepted that this distorts business 
decisions within the internal market.111 TNCs operating in more than one Member State may 
suffer a competitive disadvantage when they are not allowed to offset losses generated in 
one or more Member States against profits generated in one or more other Member States. 
In an intra-Union context, the ECJ requires Member States to allow cross-border loss 
compensation, although in a limited number of  circumstances only.112 It will be examined 

105 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995; ECJ 23 April 2008, C-201/05, Test 
Claimants in the CFC and Dividend GLO [2008] ECR I-2875. See in more detail: Chapter V.2.7.4. 

106 See Chapter VII.5.6.5. 

107 Communication from the Commission to the Council, the European Parliament and the European 
Economic and Social Committee of 19 December 2006, ‘Tax Treatment of Losses in Cross-Border Situations’, 
COM(2006) 824 final, 2.

108 Ibid.

109 A recent and comprehensive overview is provided by IFA, Cahiers de droit fiscal international, Group 
Taxation, Vol. 89b (Amersfoort: Sdu Fiscale en Financiële Uitgevers, 2004). 

110 W. Schön, ‘Losing Out at the Snooker Table: Cross-Border Loss Compensation for PE's and the Fundamental 
Freedoms’, in A Vision of Taxes within and outside European Borders, Festschrift in Honor of Frans Vanistendael, 
eds L. Hinnekens & P. Hinnekens (Alphen aan den Rijn: Kluwer Law International, 2007), 813 et seq. See on 
this issue, in detail, D. Hohenwarter, Verlustverwertung im Konzern (Vienna: LexisNexis, 2009).

111 Cf., inter alia, Communication from the Commission to the Council, the European Parliament and the 
European Economic and Social Committee of 19 December 2006, ‘Tax Treatment of Losses in Cross-Border 
Situations’, COM(2006) 824 final, 2.

112 See, for example, ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] I-10837; ECJ 18 July 2007, 
C-231/05, Oy AA [2007] ECR I-6373; ECJ 15 May 2008, C-414/06, Lidl Belgium [2008] ECR I-3601. See in more 
detail: Chapter V.2.7.5.
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to which extent Member States will be required under the same terms to allow for cross-
border loss compensation in situations involving third-country investments on the basis 
of  the relevant free movement provisions applicable between the Member States and third 
countries.113

1.4.6 Corporate income taxation of realized or deemed capital gains upon the transnational 
transfer of business assets

Business assets held by a company may have a fair market value which is higher than 
their value applied for tax purposes. Most Member States usually tax this difference upon 
realization and not on an accruals basis.114 In other words, accrued gains are normally taxed 
no earlier that upon disposal of  any asset or liability. The same holds true as concerns the 
transfer of  business assets in the context of  a business reorganization within a group of  
companies, unless a specific tax facility applies, which within the Union may be available 
where a business restructuring involves a merger or division.115 Lastly, in contrast with the 
aforesaid, where a company transfers its real seat abroad, most Member States consider 
the business assets which do not remain connected to a permanent establishment in the 
Member State from which the company’s seat is transferred to be ”alienated”.116 The same 
may hold true where a company transfers assets or liabilities from its head office to its 
permanent establishment abroad or vice versa.117 Accordingly, any gains accrued while the 
assets were effectively connected with the company resident in their territory are usually 
taxed immediately upon transfer of  the assets. In an intra-Union context, the Treaty 
freedoms may restrain Member States in applying this type of  tax if  taxation can be deferred 
in a comparable domestic situation, although the case law of  the ECJ is still developing in 
this regard.118 Again, it will be examined to which extent the Member States are also bound 
to this case law in their relations with third countries.119

113 See Chapter VII.5.6.6.

114 Cf. IFA, Cahiers de droit fiscal international, Tax treatment of international acquisitions of businesses, Vol. 90b 
(Amersfoort: Sdu Fiscale en Financiële Uitgevers, 2005). 

115 Based on Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable 
to mergers, divisions, partial divisions, transfers of assets and exchanges of shares concerning companies 
of different Member States and to the transfer of the registered office of an SE or SCE between Member 
States, OJ 2009 L 310, 34-46. 

116 Cf. Communication from the Commission to the Council, the European Parliament and the European 
Economic and Social Committee of 19 December 2006, ‘Exit taxation and the need for co-ordination of 
Member States' tax policies’, COM(2006) 825 final, 5-6.

117 Ibid., 5-6. 

118 ECJ 21 November 2002, C-436/00, X and Y [2002] ECR I-10829; ECJ 11 March 2004, C-9/02, Lasteyrie du 
Saillant [2004] ECR I-2409. See in more detail: Chapter V.2.7.5.

119 See Chapter VII.5.6.7.
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1.5 Methodology

1.5 Methodology

As will be demonstrated in Chapter II, liberalization of  transnational investment is not 
an aim in itself, but is merely a legal means to foster international economic integration, 
which may vary globally from mere free trade areas to economic unions between the states 
concerned.120 Therefore, the significance of  freedom of  investment on company income 
tax distortions on any third-country investment under EU law cannot be examined in a 
meaningful manner without taking into account the existing degree of  legal integration, not 
only as it exists between the Member States and a given third country, but also as it exists 
between the Member States. As far as corporate income taxation is concerned, this point of  
departure clearly follows from the FII case. In this case, the ECJ recognized that, because of  
the degree of  legal integration that exists between Member States of  the Union, the taxation 
by a Member State of  economic activities having cross-border aspects and which take place 
within the Union is not always comparable to that of  economic activities involving relations 
between Member States and non-Member States.121 Moreover, the ECJ has recognized that 
a Member State may be able to demonstrate that a restriction on capital movements to or 
from non-Member States is justified for a particular reason in circumstances where that 
reason would not constitute a valid justification for a restriction on capital movements 
between Member States.122 From Polydor one can furthermore infer that such a distinction 
can be necessary inasmuch as the instruments which the Union has at its disposal in order 
to achieve the uniform application of  Union law and the progressive abolition of  legislative 
disparities within the common market have no equivalent in the context of  the relations 
between the Union and the respective third country.123 The research question of  this study can 
therefore not be examined in isolation, but must be placed in the broader context of  legal integration as 
it exists between the Member States and any third country and in doing so, the degree of  legal integration 
between the Member States should be taken as a point of  departure. 

It follows from the previous considerations that, in order to examine the research question 
properly, careful structuring of  this study is essential. This study is structured on the basis of  
a methodological framework which aims to fully observe the above considerations relating 
to international economic integration. Accordingly, the respective chapters are structured 
based on the relevant degree of  both positive and negative integration under EU tax law 
and international tax law. Thereby, the relevant degree of  positive integration is elaborated 
on first. This order has not been chosen by coincidence, but relates to the fact that the 

120 UNCTAD (2006a), 3.

121 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 170.

122 Ibid., para. 171.

123 ECJ 9 February 1982, 270/80, Polydor and others [1982] ECR 329, para. 20. 
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substance of  the requirement of  liberalization of  investments vis-à-vis any third country 
may eventually be dependent on the degree of  positive integration between the Member 
States and any third country. Moreover, this elaboration should allow the drawing of  a 
proper comparison between the degree of  legal integration as it exists between Member 
States, on the one hand, and between Member States and third countries, on the other. 
Subsequently, the relevant degree of  negative economic integration is elaborated on in the 
respective chapters. 

As far as this component of  negative economic integration or, as the case may be, the 
requirement of  liberalization is concerned, a four-step approach is adhered to, which 
approach one can infer from the case law of  the ECJ, sometimes by implication, sometimes 
more explicitly.124 This four-step approach consists of  the following basic tests:

i. Does the taxpayer have access to the free movement provision(s) being invoked? If  not, 
then the contested tax measure is not prohibited by the free movement provision(s).

ii. If  yes, does the contested CIT measure constitute a restriction of  the free movement 
provision(s) being invoked? If  not, then the contested tax measure is not prohibited by 
the free movement provision(s).

iii. If  yes, is there a suitable, necessary and proportionate justification for the contested CIT 
measure, i.e. does the contested CIT measure aim at a valid objective that is either 
compatible with the Treaty or justified by the general interest; is its application 
appropriate to ensuring the attainment of  the pursued objective; does it not go beyond 
what is necessary to attain it and is it proportionate? If  yes, then the contested tax 
measure is not prohibited by the free movement provision(s).

iv. If  not, is the contested CIT measure safeguarded by a specific grandfathering clause? If  
yes, the contested tax measure is not prohibited by the free movement provision(s). If  
not, then the contested tax measure is prohibited by the free movement provision(s).

The structure of  this study is based on the above four-step approach. It is admitted that 
the complexities of  the case law of  the ECJ cannot always be captured into a simple four-
step decision scheme. This holds true in particular for the idea of  “genuine economic link” 
which underlies freedom of  investment, as will be further elaborated on in Chapter II.2. 
Although freedom of  investment implies a genuine economic link, this requirement cannot 

124 See, for instance, ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753; 
ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531. In the same vein, albeit in an intra-
EU context, Weber, Tax Avoidance and the EC Treaty Freedoms, 3; B.J. Kiekebeld, ‘De (on)mogelijkheden van 
compenserende heffing binnen EU-verband’, Weekblad Fiscaal Recht 6532 (2003): 914-923.
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1.6 Structure 

easily be classified under one of  the above steps. Nevertheless, for methodological purposes, 
the four distinctions appear to be useful and allow a more adequate analysis of  the research 
question of  this study. In addition, the subsequent separate and concrete application of  
the conclusions of  this study to a number of  selected CIT measures should overcome this 
objection to a large extent. 

The different analyses, classifications and conclusions in this study are primarily based on 
academic research on legal sources including the relevant provisions under EU law, case 
law of  the ECJ, relevant academic literature and “soft” EU law such as Communications 
of  the European Commission. Nevertheless, the conclusions drawn in Chapter II rely 
on conclusions of  authoritative empirical research studies by economists as well. Due 
to language barriers, only academic literature written in the Dutch, French, German and 
English languages has been consulted. Where appropriate, reference is also made to the 
case law of  the administrative bodies and legal courts of  the various Member States. These 
references are, however, of  an illustrative nature and are not intended to be exhaustive. 

1.6 Structure 

This study consists of  five parts and eleven chapters. It has a layered structure in that the 
impact of  freedom of  investment on Member States’ CIT systems is examined first in a 
purely intra-Union context, then in a purely third-country context, and finally in a mixed 
context. In addition, the research question is answered not only on an abstract level. Also 
demonstrated is the practical impact of  the conclusions of  this study on Member States’ 
CIT systems. Given this layered structure, it is appropriate to provide a brief  overview of  
the structure of  this study in advance in order to guarantee that the reader can easily have 
access to the core issues of  this study, the conclusions of  this study and the practical impact 
of  these conclusions on Member States’ CIT systems. 

Part One (Methodological framework and benchmark) consists of  two chapters, the current one 
of  which presents the research question of  this study and provides for further delimitations 
and acknowledgments. Chapter II essentially defines the benchmark of  international tax 
neutrality as it is understood for purposes of  this study. It is against this benchmark that the 
research question of  the extent to which corporate income tax distortions between Member 
States and non-Member States can be removed under freedom of  investment is assessed. 

Part Two (The intra-Union context: sketching the relevant degree of  legal integration between Member 
States in the field of  corporate income taxation) consists of  three chapters which in essence aim 
at providing a fairly comprehensive overview of  the relevant degree of  legal integration in 
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the field of  corporate income taxation as it exists between the Member States. Part Two 
of  this study thus constitutes the very foundation for the core research in Part Three. In 
accordance with FII, it allows for a proper comparison to be drawn between the degree of  
legal integration as it exists between Member States, on the one hand, and between Member 
States and third countries, on the other. In addition, it forms the basis for a subsequent 
examination, to be made in Part Four of  this study, as to the extent to which CIT measures 
that affect investments within the Union can be removed under EU law where such 
investments indirectly involve non-EU investors or non-EU investments. 

To this end, first a preliminary question is addressed in Chapter III: what are third countries as 
opposed to Member States for purposes of  the Treaty freedoms? Accordingly, the notion of  
“third countries” under the Treaty provisions relating to the freedom of  establishment, free 
movement of  capital and the free movement of  services is examined with special reference 
to the Member States’ associated and dependent territories. Chapter IV then focuses on the 
relevant degree of  positive integration in the field of  corporate income taxation under EU 
and international law, both between the Member States and to some extent between Member 
States and third countries. The core question in this chapter is: what is the relevant European 
and international legislation aiming at removing corporate income tax distortions within the 
Union and, to some extent, in the relations between Member States and third countries, 
including the Member States’ associated and dependent territories? Chapter V subsequently 
highlights the side of  the relevant degree of  negative integration in the field of  corporate 
income taxation under EU law and international tax law between Member States and the 
relevant degree of  negative integration under international tax law between Member States 
and third countries. It in essence demonstrates the huge impact that the state aid provisions 
and the liberalization requirement underlying the free movement provisions have on Member 
States’ CIT regimes in situations involving intra-Union investments. 

Part Three (The third-country context. The impact of  freedom of  investment between the Member States 
and third countries in the field of  corporate income taxation) constitutes the core of  this study. On 
the basis of  the picture of  the relevant degree of  legal integration in the field of  corporate 
income taxation between Member States and between Member States and third countries 
drawn in Chapter IV and Chapter V, the main topic of  this study – freedom of  investment 
between Member States and third countries and its impact on Member States’ CIT systems 
– is examined and assessed in the light of  the idea of  international tax neutrality. 

To this end, Chapter VI examines and evaluates the question of  access to freedom of  
investment between Member States and third countries under EU law. More specifically, 
the free movement provisions relating to freedom of  investment included in the Treaty, the 
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EEA Agreement, the various Association, Partnership and Cooperation Agreements and the 
Agreement between the Community and Switzerland on the free movement of  persons will be 
discussed. The position of  the Member States’ associated and dependent territories is discussed 
separately. It will be examined and assessed whether and to which extent the interpretation of  
the concept of  access to the above free movement provisions as examined in Chapter V in 
an intra-Union context should diverge in situations involving third-country investments in 
comparison to intra-Union investments in the field of  corporate income taxation. 

Chapter VII subsequently focuses on the impact of  freedom of  investment on Member 
States’ CIT systems in terms of  discrimination and justification grounds. More in particular, 
it will be examined whether and to which extent the interpretation, in a third-country context, 
of  the concept of  discrimination and justification grounds should diverge compared to 
the interpretation given to these concepts in an intra-Union context. The outcome of  this 
examination is subsequently assessed in the light of  the benchmark of  international tax 
neutrality. As it is not feasible to answer the main question of  Part Three of  this study in the 
abstract only, given the wide variety of  situations involving third-country investments that 
exist, a practical assessment is subsequently made of  the compatibility of  the six central CIT 
measures in the light of  the relevant EU law provisions relating to freedom of  investment in 
third-country situations. As a final part, what the consequences are of  a possible infringement 
if  such infringement is established by a national Court is examined and, in addition, the 
possibilities for Member States to ask the ECJ to limit the temporal effects of  its decisions in 
situations involving third-country investments in the field of  corporate income taxation. 

In Chapter VIII, the focus is on the final question to be dealt with in the context of  Part Three 
of  this study viz. the temporal scope of  the relevant EU provisions relating to freedom of  
investment vis-à-vis third countries in the field of  corporate income taxation. This question 
is divided into two distinct issues. Firstly, both the Treaty and a large number of  European 
international economic integration agreements and arrangements applicable between the 
Member States and third countries provide for “standstill clauses” relating to the freedom 
of  establishment, the free movement of  capital and/or the free movement of  services. It is 
examined and assessed what the impact is and should be of  these standstill clauses for the 
application by a Member State of  a restrictive CIT measure to investments involving third 
countries. Secondly, particular temporal transitional issues may arise once a third country 
has acceded to the Treaty and thus becomes a Member State, as has been the case, most 
recently, with respect to the Eastern European countries on 1 May 2004125 and 1 January 

125 This concerns the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, 
the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the 
Republic of Slovenia and the Slovak Republic.
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2007.126 In such a case, the question arises as to the extent to which the provisions relating 
to the freedom of  establishment, the free movement of  capital and the free movement of  
services under the Treaty and secondary EU law in the field of  corporate income taxation 
apply ratione temporis to investments involving such a country. The same considerations arise 
where a third country accedes to the EEA Agreement, an APC Agreement. 

Part Four (The “mixed” context. The impact of  freedom of  investment on indirectly held third-country 
investments in the field of  corporate income taxation) consists of  one chapter. This part builds a 
bridge between the conclusions of  this research up to then, on the one hand, and the final 
recommendations for future legislation action at Union level, as presented in Chapter X, on 
the other. From the analysis made in the previous chapters it will become apparent that the 
degree of  liberalization between Member States and third countries in the field of  corporate 
income taxation is less substantial compared to the degree of  liberalization between Member 
States. In addition, it will become apparent that a patchwork of  different permissible CIT 
measures vis-à-vis third countries applies among the various Member States, establishing a 
diverging degree of  liberalization between the different Member States and third countries. 
Given this lack of  uniformity in the relations with third countries, and given the fact that the 
degree of  liberalization between Member States is broader than the degree of  liberalization 
between Member States in the field of  corporate income taxation, third-country investors 
could easily decide to structure their investments made in or from a Member State through 
an intermediate company established in another Member State which applies the most 
liberal CIT regime vis-à-vis the third country concerned. By doing so, permissible corporate 
income tax restrictions applied by one Member State vis-à-vis a third country could thus 
be circumvented through the setting up of  an intermediary company or branch in another 
Member State. The central question in Chapter IX is therefore the extent to which a Member 
State is allowed to deny the benefits deriving from the Treaty freedoms and secondary EU 
law in the field of  corporate income taxation in such a case. The answer to this question is 
subsequently assessed in the light of  the benchmark of  international tax neutrality. 

Part Five (Recommendations for legislative action, summary and conclusions) of  this study consists 
of  two chapters and presents the recommendations for legislative action in the field of  
corporate income taxation at Union level and finalizes the research by providing for 
a summary of  this study and the conclusions. Chapter X aims to amalgamate the major 
conclusions drawn in the previous chapters and to present on the basis thereof  a number 
of  recommendations for legislative action at Union level by introducing a set of  common 
rules applicable in all Member States vis-à-vis third countries which are linked to the six 

126 This concerns the Republic of Bulgaria and Romania. 
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1.6 Structure 

corporate income tax themes that play a central role in this study. To that end, it first answers 
the preliminary question whether and to which extent the Union is competent to adopt 
unification measures involving corporate taxation of  income derived from third-country 
investments. Then, the recommendations are presented which aim at promoting the idea 
of  international tax neutrality and either require Member States to introduce in concert a 
higher standard of  liberalization in the field of  corporate income taxation vis-à-vis third 
countries or, alternatively, to require Member States to introduce in concert a lower standard 
of  liberalization in the field of  corporate income taxation vis-à-vis third countries, as the 
case may be. 

The final Chapter XI provides a summary and the conclusions. 

This study was begun on 1 March 2004. In order to contribute to the academic debate 
concerning the topic of  this research, a number of  preliminary analyses made in the context 
of  this research were already published in the international academic literature in 2005127, 
2006128, 2007129, 2008130, and 2011131 based on EU law as it stood at that time. In the current 
study, these analyses have been expanded and sometimes (significantly) modified as a result 
of  subsequent developments in the case law of  the ECJ and as a result of  the entry into 
force of  the Lisbon Treaty on 1 December 2009. The study was finalized on 1 October 
2011. Developments that took place after that date have not been taken into account.

127 D.S. Smit, ‘Capital movements and direct taxation, the effect of the non-discrimination principles’, EC Tax 
Review 3 (2005): 128-139. 

128 D.S. Smit, ‘Capital movements and third countries: the significance of the standstill clause ex article 57(1) 
EC in the field of direct taxation’, EC Tax Review 4 (2006): 203-214.

129 D.S. Smit, ‘The relationship between the free movement of capital and the other EC Treaty freedoms in 
third country relationships in the field of direct taxation: a question of exclusivity, parallelism or causality?’, 
EC Tax Review 6 (2007): 252-267; B.J. Kiekebeld & D.S. Smit, ‘Freedom of establishment and free movement 
of capital in Association and Partnership Agreements and direct taxation’, EC Tax Review 5 (2007): 216-230. 

130 D.S. Smit & B.J. Kiekebeld, EC Free Movement of Capital, Corporate Income Taxation and Third Countries: 
Four Selected Issues (Alphen aan den Rijn: Kluwer Law International, 2008). This book, which was written 
at the request of the Foundation for European Fiscal Studies, was a joint effort between the author and 
Ben Kiekebeld. Chapters 2, 3 and 4 were based on the preliminary conclusions drawn by the author 
in the context of this doctoral research. Chapter 5 was based on an earlier article published by Ben 
Kiekebeld in 2004 (Kiekebeld, ‘Europa-overeenkomsten en vrij verkeer van kapitaal’, 902-907) and has 
been complemented with the preliminary conclusions drawn by the author in the context of his doctoral 
research.

131 D.S. Smit, ‘The position of the EU Member States’ associated and dependent territories under the freedom 
of establishment, the free movement of capital and secondary EU law in the field of company taxation’, 
Intertax 2 (2011): 40-61; B.J. Kiekebeld & D.S. Smit, ‘EU Free Movement of Capital and Corporate Income 
Taxation: The Relationship between the Free Movement of Capital and the Other TFEU Freedoms and 
Justification Grounds in a Third Country Context’, in Fiscal Sovereignty in the Member States in an Internal 
Market, ed. S.J.J.M. Jansen (Alphen aan den Rijn: Kluwer Law International, 2011), 119-151. This analysis is 
based on an earlier analysis made by the author in Chapter 2 and Chapter 4 of the book ‘EC Free Movement 
of Capital, Corporate Income Taxation and Third Countries: Four Selected Issues’ mentioned in the previous 
footnote. 
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Chapter I Scope and methodology



1 Introduction 

In the previous chapter the research question of  this study has been presented. As one can 
infer from that chapter, as main question this study examines to what extent patterns of  
investment between Member States and non-Member States can be removed under freedom 
of  investment. The outcome of  this examination is subsequently evaluated in the light of  
the benchmark of  international tax neutrality. Examination of  this main question requires 
an in-depth legal analysis of  the relevant rules on third-country investment under EU law, 
which analysis will be made in Part Three of  this study. This examination will constitute the 
core of  this study. 

However, before starting this in-depth legal analysis it is necessary to first examine more 
closely the economic rationale for the liberalization of  international investment and the 
concept of  freedom of  investment under the Treaty. In addition, since the research question 
also includes a normative element, an appropriate benchmark is needed against which the 
conclusions of  the above-mentioned in-depth legal analysis can be evaluated. To this end, 
the idea of  international tax neutrality is elaborated on in this chapter. It appears that 
different views on international tax neutrality exist amongst economic and legal scholars. 
The most striking views are addressed in the sections below. On the basis of  this survey, 
the benchmark of  international tax neutrality, as it is understood for the purposes of  this 
study, is subsequently defined and the reasons for the choice are given. This concept will 
then serve as a yardstick in the following chapters.

THE BENCHMARK OF INTERNATIONAL 
TAX NEUTRALITY AND THE REQUIREMENT 

OF A GENUINE ECONOMIC LINK UNDER 
FREEDOM OF INVESTMENT: 

DEFINITION AND RELATIONSHIP

Chapter II
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This chapter consists of  four sections. Section 2 discusses the economic rationale for 
liberalization of  international investment and the various elements of  which freedom of  
investment consists under the Treaty. More in particular, the concept of  establishment, 
capital and (financial) services under the Treaty, including the admission thereof, is 
examined in close detail. It is concluded that the EU concept of  freedom of  investment 
is essentially an economic concept. Except from certain cases involving mere capital 
transactions, it implies a genuine economic link with the territory of  a Member State 
through the exercise of  a genuine economic activity in that State. Then, Section 3 first 
discusses in general terms the influence of  corporate income taxation on patterns of  
international investment. Subsequently, different views on the idea of  international tax 
neutrality existing in the economic and legal scholarly literature are addressed. Next, how 
the benchmark of  international tax neutrality should be understood for the purposes of  
this study is explained. It is concluded that the benchmark of  international tax neutrality, in 
its ultimate implications, boils down to a system of  source state-based taxation. A clear link 
is thus established between the benchmark of  international tax neutrality and the idea of  
a genuine economic link since they both promote a system of  source state-based taxation. 
It is subsequently demonstrated that the idea of  a genuine economic link is not alien to 
the field of  corporate income taxation and could easily be implemented by using existing 
concepts in that field. The principle of  international tax neutrality, as defined, will thus 
serve as a benchmark for the purposes of  this study on the basis of  which negative and/
or positive integration may be required vis-à-vis third countries in the field of  corporate 
income taxation. However, since economic or allocative efficiency alone cannot be the sole 
determinant when evaluating the outcome of  the first research question of  this study, it is 
lastly established under which circumstances equity considerations may restrain efficiency 
considerations underlying the benchmark of  international tax neutrality.

2 Freedom of investment: the concepts of admission, 
establishment, capital and (financial) services under 
the Treaty

2.1 International economic integration and its relationship to 
liberalization of international investment

For a long time, the global economy has been characterized by economic nationalism. That 
is to say, international economic activity took place between and was regulated by state-
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based actors.132 The period of  economic nationalism was characterized by international trade 
between various economic units which were organized and integrated within the boundaries 
of  states.133 This economic nationalism can be explained by the fact that for a long time 
the nation state was, since its creation in the mid-seventeenth century134, the main actor in 
international economic relationships.135 The global economy at that time could therefore be 
described as “a set of  interlocking national economies in which trade and investment were 
literally inter-national”.136 Hence, the degree of  international mobility of  the production 
factors labour and capital varied in time.137 

However, the global economy has evolved from a situation of  economic nationalism to 
one of  international economic integration.138 This expansion of  competitive markets from 
the national to the international level can essentially be explained by economic efficiency 
considerations. Competitive markets are said, under ideal circumstances, to lead to economic 
efficiency, meaning that resources are allocated in such way that no one can be made better 
off  without someone being made worse off.139 As paraphrased, for instance, by Kobrin, larger 
markets are perceived to allow gains “from specialization (division of  labour), differences in 
resource endowments, and from economies of  scale in manufacturing and technology”.140 
Accordingly, by contributing to an optimal or efficient allocation of  productive resources 
across countries through the operation of  market forces, the basic purpose of  international 
economic integration is to increase productivity, which should result in an increase of  global 
economic growth and welfare.141

As observed in the scholarly literature, international economic integration has not been even 
or uniform either in the rate, nature or extent of  coalescence.142 The degree of  international 

132 P. Dicken, The Internationalisation of Economic Activity (London: Paul Chapman Publishing Ltd., 1992), 
148.

133 Jeffery, 16.

134 The modern international community of states is traditionally perceived as stemming from 1648, the year 
in which the Peace of Westphalia treaties were signed; cf., P.H. Kooijmans, Internationaal publiekrecht in 
vogelvlucht (Deventer: Kluwer, 2008), 2.

135 Dicken, 148.

136 Dicken, 148. 

137 See for a historical survey: OECD, ‘Forty years experience with the OECD Code of Liberalisation of Capital 
movements’ (Paris, 2002), 22.

138 Jeffery, 15.

139 Traditionally also referred to as the Pareto optimum or Pareto efficiency; cf. Stiglitz, 61.

140 S. Kobrin, ‘Regional integration in a globally networked economy’ in Transnational Corporations, Vol. 4 No. 
2 (New York and Geneva: United Nations, 1995), 21. In a similar vein: Lundström, 14.

141 Cf. UNCTAD, ‘Series on issues in international investment agreements, Admission and Establishment’ (New 
York and Geneva: United Nations, 2002), 11; Lundström, 38.

142 Dicken, 44. 
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economic integration may, moreover, vary in time and geographical scope. In order to 
indicate the theoretical significance and the ultimate implications of  international economic 
integration, the concept can be described as:

“… an arrangement among sovereign states aimed at securing the same distribution of  resources 

in the light of  the total consumer and investment demand as might take place if  the several 

states were combined into one political and economic unit.”
143

 

The most common and important way to achieve this goal is the opening of  markets 
through the reduction or elimination of  obstacles to international trade.144 Nevertheless, 
the removal or reduction of  obstacles of  other types of  international transactions, such as 
international investment and the provision of  international services, apparently may also 
contribute to the perceived benefits of  international economic integration.145 It follows that 
there is obviously a case for liberalization of  international investment as an element in 
international economic integration. Liberalization of  international investment constitutes 
an instrument of  international economic integration. Its rationale basically boils down to 
economic efficiency considerations. It should, however, not be regarded as an aim in itself.

International economic integration is generally pursued by states through the conclusion of  
economic integration agreements (“EIAs”), either on a bilateral or multilateral basis. The 
main objective of  EIAs is to facilitate international trade and international movements of  
labour and/or capital.146 Traditionally, EIAs in particular only dealt with the reduction or 
elimination of  obstacles to international trade. However, as a result of  the fact that trade 
and investment were no longer seen as substitutes - but as complementary – investment 
does not necessarily take the place of  trade, but may promote trade as well – the number 
of  EIAs also dealing with the reduction or elimination of  restrictions on international 
investment has become more significant over the past decades.147 To the extent EIAs also 
deal with international investment, they are referred to as economic integration investment 
agreements (“EIIAs”). EIIAs used to be signed between countries which share similar 
economic and social conditions, usually in the same region and at a comparable level of  
economic development, but since the 1990s they are concluded both between developed 
countries, developing countries as well as between developing and non-developing 
countries.148 EIIAs can be grouped according to the four main categories of  the purpose of  

143 Mikesell, 77.

144 Cf. Lundström, 14.

145 See: UNCTAD, (2006a), 5.

146 Ibid., 1.

147 Ibid., 20. 

148 Ibid., 19-20. 
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their investment provisions: i) cooperation, ii) liberalization, iii) liberalization and protection, 
and iv) protection and promotion.149 However, many EIIAs are based on a combination of  
these purposes. It follows that the nature, types and rationale of  international economic 
integration agreements vary considerably. 

2.2 International economic integration and the European Union

The perceived benefits of  international economic integration as addressed above also 
clearly constitute the basic assumption of  the Treaty.150 In today’s environment of  largely 
globalizing national economies, international economic integration should not stop at the 
frontiers of  the European Union. Also in the relationships between Union and the Member 
States and non-Member States, economic openness should be pursued as is, for example, 
supported by Kobrin, who rejects the idea of  closed regional competing areas, particularly 
in the light of  an electronically networked world economy:

“There is no reason why a larger market area should make discrete borders more meaningful 

or territorial control of  economic activity more effective in an electronically networked 

world economy. Regionalization is a modern solution to a post-modern problem. Moats and 

drawbridges did not provide a meaningful defence against the cannon, and regional borders will 

not inhibit cellular transmissions of  data and information. Economic activity can no longer be 

contained geographically at the country or regional levels.”
151

He concludes that:

“A future of  closed regionalism is unlikely, as even the largest economic regions are too small to 

be viable economically, and there is no reason to believe that regional borders will be any more 

meaningful than national borders in the face of  an electronically networked world economy.”
152

European economic openness is also favoured by the European Commission, for instance 
in its 2006 Communication “Global Europe: Competing in the World”: 

“European economic openness is vital for creating jobs and growth in Europe and for our 

international competitiveness. Openness to global trade and investment increases our ability to 

149 Ibid., 41-42. 

150 Cf. inter alia, Rapport des Chefs de Delegation aux Ministres des Affaires Etrangères (Brussels, 21 April 
1956), 13 (Spaak Report), and the preamble of the Treaty on the Functioning of the European Union. 
In the same vein: Bezborodov, 666, who states that the foundations of the Treaty may be traced to the 
economic doctrine of laissez faire in classical liberalism, which evolved into the contemporary theory of 
neo-liberalism favoured by the Union. He observes that the objectives of the Treaty set forth in ex-Articles 
2 and 3 EC express a clear attachment to a liberal economic doctrine with emphasis on free competition. 

151 Kobrin, 28.

152 Kobrin, 11.
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exploit the benefits of  an effective single market. It exposes the domestic economy to creative 

competitive pressures, spurring and rewarding innovation, providing access to new technologies 

and increasing incentives for investment.

Europe must reject protectionism. Protectionism raises prices for consumers and business, 

and limits choice. In the medium term, protecting import-competing sectors from fair external 

competition diverts resources away from more productive sectors of  the economy. As our 

prosperity depends on trade, others’ reciprocal obstacles would damage our economy.”
153

Correspondingly, practice shows that the Member States of  the European Union maintain 
a diversified range of  economic relations with non-EU Member States and not only the 
Treaty itself  but also a large number of  EIAs and EIIAs concluded between the Member 
States and non-Member States provide to a greater or lesser extent for freedom of  
international investment, as will be explored in more detail in Part Three of  this study.154 
More in particular, a large number of  non-EU-based enterprises are carrying on business 
in the European Union through the operation of  branches or subsidiaries established in 
one or more EU Member States. The overall benefits of  these investments in the Union 
are well-established, as recognized, for instance, by the European Commission, notably 
in relation to the role of  such investment in creating jobs, optimizing resource allocation, 
transferring technology and skills, increasing competition and boosting trade.155 Conversely, 
a large number of  EU-based enterprises also maintain a diversified range of  investments 
outside the Union. These outward investments are perceived as making a positive and 
significant contribution to the competitiveness of  European enterprises as well, notably in 
the form of  higher productivity.156

It is therefore safe to conclude that freedom of  investment, as an element in international 
economic integration between the Union and the respective non-EU Member States, is 
perceived as contributing to an optimal allocation of  productive resources in the countries 
concerned through the operation of  market forces, ultimately resulting in global economic 
growth and an increase of  global welfare. 

153 Communication from the Commission, ‘Global Europe: Competing in the World’, 4. See also the 2005 
renewed Lisbon strategy which inter alia highlights the need to ensure open markets around the world; 
Communication from President Barosso, ‘Working together for growth and jobs’.

154 See Chapter VI.2.1 for an overview of these agreements and the degree of international economic 
integration they seek to establish between the Member State and the third country concerned.

155 See, for instance, Communication from the Commission, ‘Towards a comprehensive European international 
investment policy’, 3.

156 Ibid., 3; Copenhagen Economics, 11. The latter shows that no measurable negative impact on aggregate 
employment has so far been identified in relation to outward investment. 
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2.3 Freedom of investment: concepts of admission, establishment, 
capital and (financial) services under the Treaty

2.3.1 Introduction

Above, it was established that liberalization of  international investment constitutes an 
instrument of  international economic integration. Its rationale essentially boils down to 
economic efficiency considerations. This does not, however, answer the question as to 
what precisely constitutes international investment. Basically, the concept of  international 
investment as addressed under most EIIAs can be divided into the following three groups: 
establishment, capital and (financial) services, including the admission thereof.157 It is 
observed that the legal definition and scope of  these concepts may vary considerably among 
the different EIIAs. For the purposes of  this study there is, however, no need to elaborate 
on these differences in detail. It is sufficient, but given the scope of  this study nevertheless 
required, to consider in general terms the concepts of  establishment, international capital 
movements and international movement of  (financial) services, including the admission 
thereof. Subsequently, the concept of  establishment, capital and financial services under 
the Treaty will be examined in detail. In this regard, it is helpful as well for the purposes 
of  this study to first consider the idea of  foreign investment in general under the different 
EIIAs. This whole survey will establish a general frame of  reference which will constitute 
the basis for the examination and analysis of  the impact of  freedom of  investment under 
EU law on Member States’ CIT systems in the subsequent chapters. For clarity’s sake, it is 
noted that the relationship between the various free movement provisions under the Treaty 
is not discussed in the subsequent sections, but will be dealt with in detail in Chapter VI.8.

2.3.2 The different approaches to the concept of foreign investment under economic 
integration investment agreements 

Before discussing the various elements of  investment (i.e., establishment, capital and 
financial services), it is helpful for the purposes of  this study to firstly consider the idea of  
foreign investment in general. The phenomenon of  foreign investment already played an 
important role in the international economy since the latter part of  the nineteenth century.158 
Since the 1980s, however, the overall growth of  global foreign investment has increased 
considerably.159 As observed by the UNCTAD, which did authoritative research in this 

157 Most EIIAs normally do not provide for a single provision on international investment. On the contrary, 
international investment is often covered by a set of different provisions relating to each of these respective 
groups. 

158 Brewer & Young, 55. 

159 Cf. UNCTAD, ‘World Investment Report’ (United Nations: New York and Geneva, 2006b), 4.
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field, in today’s global economy foreign investment has become “an important mode of  
delivering goods and services to foreign markets and integrated international production 
systems through foreign investment have become an increasingly important means for firms 
to improve their efficiency.”160 In order to clarify the notion of  foreign direct investment, 
reference can be made to the definition of  foreign investment provided by Sornarajah 
according to whom foreign investment “involves the transfer of  tangible or intangible assets 
from one country into another for the purpose of  use in that country to generate wealth 
under the total or partial control of  the owner of  the assets.”161

The concept of  foreign investment can, however, be conceived in different ways in 
international law.162 First, it can be understood as comprising a broad range of  assets. This 
is what is known as the asset-based approach to foreign investment, which is typically used in 
instruments aiming at the protection of  foreign investment.163 For instance, pursuant to 
Article 1 of  the Netherlands-Brazilian bilateral investment treaty, the term “investment” 
means every kind of  asset and more particularly, though not exclusively, movable and 
immovable property, rights derived from shares, bonds and other kinds of  interests in 
companies and joint ventures, claims to money, to other assets or to any performance having 
an economic value, rights in the field of  intellectual property, technical processes, goodwill 
and know-how and rights granted under public law or under contract, including rights to 
prospect, explore, extract and win natural resources. This definition does not require an 
investor to have a controlling interest. 

Second, the concept of  foreign investment can be conceived in terms of  ownership and 
control of  an enterprise. Lastly, it can also be understood in terms of  movements of  
capital. Both approaches are characteristic of  instruments aiming at the liberalization of  
foreign investment.164 Under the second enterprise-based approach to the definition of  foreign 
investment, one focuses on foreign investment as the establishment of  a new enterprise, 
or the acquisition of  a controlling interest in an existing enterprise, in the territory of  
another state.165 The last transaction-based approach to the definition of  foreign investment 
focuses on foreign investment as the cross-border movement of  capital and related assets 
that are involved in establishing or liquidating a foreign investment.166 An example of  the 

160 UNCTAD (2006a), 5. 

161 M. Sornarajah, The international law on foreign investment (Cambridge: Cambridge University Press, 1994), 
4; see also Brewer & Young, 55. 

162 Compare, for example, Sornarajah, 4, at fn. 7 and the references cited therein.

163 UNCTAD, Key Terms and Concepts in IIAs: A Glossary (New York and Geneva: United Nations, 2004) 93.

164 Ibid., 93.

165 Ibid., 96. 

166 Ibid., 97. 
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transaction-based approach to the definition of  foreign investment can be found in the 
OECD’s Benchmark Definition of  Foreign Direct Investment:

“Direct investment includes the initial equity transaction that meets the 10% threshold and all 
subsequent financial transactions and positions between the direct investor and the direct investment 

enterprise [italics added, DS].”
167

It naturally follows that the scope of  protection under any EIIA may vary, according to the 
approach to foreign investment taken. 

2.3.3 Concept of admission: general considerations 

When considering international investment, a preliminary distinction can be made between 
admission on the one hand, and establishment, capital and services on the other. As explained 
by UNCTAD, admission to another state’s market refers to the right of  entry of  or presence 
per se.168 The right of  admission may be temporary or permanent in nature. For example, 
Article 5(3) of  the Agreement on the free movement of  persons concluded between the 
EU and its Member States and Switzerland grants a right of  entry and residence in Austria 
to Swiss nationals entering the Austrian territory solely to receive services.169 With respect 
to transactions that are performed on an incidental or separate basis, a right of  short term 
presence may be sufficient, whereas in the case of  business activities on a more regular basis 
a permanent right of  presence will generally be necessary. Nevertheless, a permanent right 
of  presence does not in all cases necessarily require the right to set up a permanent business 
presence. For instance, where a foreign enterprise is primarily involved in regular cross-
border trade in goods or services, or where business is carried out by way of  electronic 
transactions, there is no need for permanent presence in the host country.170 

2.3.4 Concept of establishment: general considerations 

With respect to other types of  activities, a permanent presence in the host country may, 
however, be required. In such cases, the right of  establishment ensures that a foreign 
investor has the right to enter the host country and set up an office, agency, branch or 
subsidiary, possibly subject to limitations justified on public policy grounds such as national 

167 OECD (2008a), 40. This benchmark provides operational guidelines on how foreign direct investment 
activity should be measured according to internationally agreed standards. 

168 Cf. UNCTAD (2004), 3. Customary international law imposes no obligations upon host countries to permit 
the entry of aliens, including foreign investors. Accordingly, rights of natural and legal persons of one 
state to enter and conduct business in the territory of another state principally derive from international 
treaties; cf. UNCTAD (2004), 3.

169 This Agreement will be discussed in more detail in Chapter VI.2.3. 

170 Cf. UNCTAD (2002), 12. 



44

The benchmark of international tax neutralityChapter II

security, public health and safety.171 Thus, whereas admission only refers to the right of  entry 
of  or presence per se, the right to establishment refers to (the right to set up) a particular 
type of  presence.172 

The underlying rationale for granting a right of  establishment to foreign investors lies in 
economic efficiency considerations. By requiring non-discrimination between foreign and 
domestic investors and/or non-discrimination between foreign investors from different 
home countries, the right of  establishment is perceived as allowing the efficient allocation 
of  productive resources across countries through the operation of  market forces by 
avoiding policy-induced barriers to the international flow of  investment.173 Nevertheless, 
each single state has, based on customary international law, the sovereign right to control 
the entry and establishment of  foreigners in its territory.174 There may be various reasons 
for a state to control the admission and establishment of  foreign investment, such as 
economic, strategic or other public policy reasons. The regulation of  admission and 
establishment of  foreign investors can typically be divided into controls or restrictions 
on the admission and establishment of  foreign investors and on limitations on foreign 
ownership and control.175 

2.3.5 Concept of establishment under the Treaty

The freedom of  establishment is laid down in Article 49 TFEU. Together with the free 
movement of  workers, it constitutes part of  the free movement of  persons under Title IV 
TFEU (i.e. Articles 45 TFEU et seq.). Under Article 49 TFEU, restrictions on the freedom 
of  establishment of  nationals of  a Member State in the territory of  another Member State 
are prohibited. This is also referred to as the right of  primary establishment.176 In addition, 
Article 49 TFEU prohibits the imposition of  restrictions on the setting-up of  agencies, 
branches or subsidiaries by nationals of  any Member State established in the territory of  any 
Member State. This is also referred to as the right of  secondary establishment.177 According 
to Article 54 TFEU, not only individuals, but also companies or firms, can rely on the 
freedom of  establishment, provided that they are formed in accordance with the law of  a 

171 Ibid., 12. 

172 UNCTAD, (2004), 3. 

173 UNCTAD (2002), 11. 

174 Ibid., 7. 

175 Ibid., 8 et seq. 

176 C. Barnard, The substantive law of the EU, 2nd ed. (Oxford: Oxford University Press, 2004), 294. Similarly: 
Opinion of Advocate General Darmon delivered on 7 June 1988, 81/87, Daily Mail and General Trust PLC 
[1988] ECR 5483, point 4.

177 Barnard, The substantive law of the EU, 2nd ed., 294; Opinion of Advocate General Darmon delivered on 7 
June 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, point 4. 
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Member State and have their registered office, central administration or principal place of  
business within the Union.178 

The freedom of  establishment basically entails a right of  national treatment. According to 
Article 49 TFEU, the freedom of  establishment includes the right to set up and manage 
undertakings, in particular companies or firms, under the conditions laid down for its own 
nationals by the law of  the country where such establishment is effected, subject to the 
provisions of  the chapter relating to capital.179 It follows that not only the right to access, i.e. 
the right to take up an activity, but also the right to exercise, i.e. the right to pursue an activity, 
may not be restricted.180 Covered is also the termination of  an establishment in any Member 
State, for instance as a result of  the transfer of  seat of  a company abroad.181 According to 
constant case law of  the ECJ, Article 49 TFEU not only requires the host state to treat 
establishment by foreign nationals and companies in the same way as nationals of  that state. 
It also requires the Member State of  origin to refrain from hindering the establishment 
in another Member State of  one of  its nationals or of  a company incorporated under its 
legislation.182 In other words, both inward and outward establishment is governed by the 
Treaty provisions relating to the freedom of  establishment. It can be observed that the 
freedom of  establishment under Article 49 TFEU adheres to the second enterprise-based 
approach to the definition of  foreign investment as discussed in this chapter in section 
2.3.2 since this provision focuses on foreign investment through the establishment of  a 
new enterprise and the acquisition of  an existing enterprise in the territory of  another state. 

The concept of  establishment involves the actual pursuit of  an economic activity through a 
fixed establishment in another Member State for an indefinite period, according to constant 
case law of  the ECJ.183 The concept therefore involves two, closely connected, factors: the 
exercise of  an economic activity and a physical location, both on a permanent basis or at 
least on a durable one.184 

178 Cf. Article 54 of the TFEU. According to this provision, the term “companies or firms” means companies or 
firms constituted under civil or commercial law, including cooperative societies, and other legal persons 
governed by public or private law, save for those which are non-profit-making.

179 The significance of this proviso is discussed in Chapter VI.8.2.2.

180 Barnard, The substantive law of the EU, 2nd ed., 293.

181 Barents & Brinkhorst, 336. ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 
5483; ECJ 16 December 2008, C-210/06, Cartesio [2008] ECR I-9641, para. 110. This scenario could also be 
regarded as primary establishment in the host state. 

182 Cf., inter alia, ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 31; ECJ 16 July 
1998, C-264/96, Imperial Chemical Industries / Colmer [1998] ECR I-4695, para. 21.

183 Cf., inter alia, ECJ 25 July 1991, C-221/89, Factortame Ltd and others [1991] ECR I-3905, para. 20; ECJ 11 
December 2007, C-438/05, International Transport Workers’ Federation [2007] ECR I-10779, para. 70.

184 Cf. Opinion of Advocate General Darmon delivered on 7 June 1988, 81/87, Daily Mail and General Trust PLC 
[1988] ECR 5483, point 5.



46

The benchmark of international tax neutralityChapter II

In addition to the above, as far as the establishment of  companies is concerned, the ECJ 
introduced a third criterion of  “definite influence” in Baars. In this case, the ECJ ruled that 
a national of  a Member State who has a holding in the capital of  a company established in 
another Member State which gives him definite influence over the company’s decisions and 
allows him to determine its activities is exercising his right of  establishment.185 It follows that 
the criterion of  “definite influence” primarily focuses on the position of  the shareholder 
and is not so much concerned with the question whether an establishment actually exists. 
It basically serves as a benchmark in order to identify to whom an establishment belongs. 
To this extent, the concept must carefully be distinguished from the other two constitutive 
criteria for establishment. The three criteria are now elaborated on in more detail in the 
following sections. 

2.3.5.1 Actual pursuit of an economic activity 

With regard to the first criterion, it is recognized from the outset that the notion of  
“economic activity” is employed not only in the context of  the freedom of  establishment 
under Article 49 TFEU, but also in other areas of  EU law, notably in the context of  the 
VAT Directive and the EU competition rules. Several authors have taken the position, 
with reference to Denkavit Internationaal and others186, that one cannot simply transpose 
the definition of  economic activity provided in, for instance, the VAT Directive to other 
areas of  the law, since the definition is valid only for this Directive.187 In the author’s view, 
however, this position is based on an erroneous reading of  the case Denkavit Internationaal 
and others, as the ECJ only held in this case that one cannot simply require the Member 
States to transpose a definition of  Union law to their national laws as well if  the national 
area concerned in not governed by Union law in the first place.188 In any case, the author 
agrees with Advocate General Jacobs in Cassa di Risparmio di Firenze that “the same concepts 
in different areas of  Community law should, as a general rule, be given identical meaning, 
unless otherwise justified by the nature or specific features of  the area in which that concept 

185 ECJ 13 April 2000, C-251/98, Baars [2000] ECR I-2787, para. 22. 

186 ECJ 11 June 1996, C-2/94, Denkavit Internationaal and others [1996] ECR I-2827, para. 31.

187 Weber, Tax Avoidance and the EC Treaty Freedoms, 10; L. de Broe, International Tax Planning and Prevention of 
Abuse (Amsterdam: IBFD Publications, 2008), 847; Maisto & Pistone, A European Model for Member States’ 
Legislation – Part 1’, 505, at fn. 8.

188 Basically, the ECJ only held in this case that Member States are not obliged to automatically transpose 
the definition of any concept of Union law to their domestic laws in areas in which their competence 
has not been limited by EU law. In other words, one cannot simply require the Member States to apply 
a definition of Union law in their national laws as well, since this would be a clear violation of Member 
States’ sovereignty. However, in the author’s view, Denkavit Internationaal and others does not prohibit 
to transpose a definition of EU law in one area in which the competence of the Member States has been 
limited (VAT, for instance) to another area in which the competence of the Member States has been limited 
as well (freedom of establishment, for instance).
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is being inserted and which may warrant an ad hoc reading.”189 The ECJ did not explicitly 
address this issue in its final judgment in this case. Nonetheless, in this case it appeared to 
transpose the principles developed in its case law in the field of  VAT to the area of  the 
competition rules.190 

This having been said, it follows from Lehtonen that the notion of  economic activities under 
Article 49 TFEU must not be interpreted restrictively.191 Pavlov and Others, which concerned 
the application of  the EU competition rules, indicates that any activity consisting in offering 
goods and services on a given market is an economic activity.192 Nevertheless, it follows from 
Lehtonen that such an activity should not be regarded as purely marginal and ancillary.193 

The question as to the precise definition of  the notion of  economic activity has particularly 
arisen in the ECJ’s case law in the sphere of  financial activities and, albeit to a lesser extent, 
in the sphere of  managerial activities. Regarding the mere acquisition, holding and sale of  
shares, the ECJ has held in constant case law in the context of  the VAT Directive194 and 
the EU competition rules195, that such activities do not, in themselves, constitute economic 
activities. The ECJ has repeatedly held that the mere acquisition of  financial holdings in 
other undertakings “does not amount to the exploitation of  property for the purpose of  
obtaining income therefrom on a continuing basis because any dividend yielded by that 
holding is merely the result of  ownership of  the property”.196 This is different, however, 

189 Opinion of Advocate General Jacobs delivered on 27 October 2005, C-222/04, Cassa di Risparmio di Firenze 
and others [2006] ECR I-289, at fn. 26. In the same vein: Maisto & Pistone, A European Model for Member 
States’ Legislation – Part 1’, 505, at fn. 8. Dissenting: De Broe, International Tax Planning, 847, who takes the 
position that when interpreting the term “economic activities” under the freedom of establishment, one 
better relies solely on the ECJ’s case law interpreting Arts. 49 and 54 TFEU themselves.

190 ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and others [2006] ECR I-289, paras 111-112. 
In accordance with the case law of the ECJ developed in the area of VAT (see below), the ECJ held that an 
entity which, owning controlling shareholdings in a company, actually exercises that control by involving 
itself directly or indirectly in the management thereof must be regarded as taking part in the economic 
activity carried on by the controlled undertaking. 

191 ECJ 13 April 2000, C-176/96, Lehtonen [2000] ECR I-2681, para. 42.

192 ECJ 12 September 2000, C-180/98 to C-184/98, Pavlov and Others [2000] ECR I-6451, para. 75 with further 
references; ECJ 26 March 2009, C-113/07 P, Selex Sistemi Integrati SpA [2009] ECR I-2207, para. 69. Usually 
the economic activity is carried on directly on the market, which may be the case both of an operator in 
direct contact with the market and, indirectly, of another entity controlling that operator as part of an 
economic unit which they together form; ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and 
others [2006] ECR I-289, paras 109-110.

193 ECJ 13 April 2000, C-176/96, Lehtonen [2000] ECR I-2681, para. 44.

194 ECJ 29 October 2009, C-29/08, SKF [2009] ECR I-10413, para. 28; ECJ 29 April 2004, C-77/01, EDM [2004] ECR 
I-4295, para. 59; ECJ 8 February 2007, C-435/05, Investrand [2007] ECR I-1315, para. 25.

195 ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and others [2006] ECR I-289, para. 111.

196 ECJ 6 February 1997, C-80/95, Harnas & Helm [1997] ECR I-745, para. 15; ECJ 22 June 1993, C-333/91, 
Sofitam v. Ministre Chargé du Budget [1993] ECR I-3513, para. 12; ECJ 29 April 2004, C-77/01, EDM [2004] ECR 
I-4295, para. 58.
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where a transaction relating to shares or holdings in a company is carried out as part of  a 
commercial share-dealing activity, where such a transaction constitutes the direct, permanent 
and necessary extension of  the activity of  the controlling parent company197, or in order 
to secure a direct or indirect involvement in the management of  the company in which 
the holding has been acquired.198 In the latter regard, an entity which, owning controlling 
shareholdings in a company, actually exercises that control by involving itself  directly or 
indirectly in the management thereof  must be regarded as taking part in the economic 
activity carried on by the controlled undertaking under the EU competition rules.199 

Furthermore, in the context of  the EU competition rules, the ECJ considered, the 
management of  portfolio investments by specialized investment vehicles to constitute an 
undertaking and, hence, an economic activity.200 In Daily Mail as well, the ECJ apparently 
regarded investment management by an investment holding company with a view to providing 
services to third parties as an economic activity under the freedom of  establishment under 
Article 49 TFEU.201 And in EDM in the context of  the VAT, the ECJ likewise decided that 
transactions relating to the acquisition and sale of  other negotiable securities can qualify 
as economic activities under the VAT Directive where these activities consist in “drawing 
revenue on a continuing basis which go beyond the compass of  the simple acquisition and 
sale of  securities, such as transactions carried out in the course of  a business trading in 
securities.”202 Other financial activities conducted within a group, such as the granting of  
loans within a group of  companies, may constitute economic activities as well under the 
freedom of  establishment under Article 49 TFEU.203 The same appears to hold true under 

197 ECJ 29 October 2009, C-29/08, SKF [2009] ECR I-10413, para. 31. See on this case: J.B.J. Boender & R.J.M.C. 
Lantman, ‘Concernbenadering in de btw sterker dan ooit’, Maandblad Belasting Beschouwingen 3 (2010): 
114; A.J. van Doesum, H.W.M. van Kesteren & G.J. van Norden, ‘Share Disposals and the Right of Deduction 
of Input VAT’, EC Tax Review 2 (2010): 63, who conclude on the basis of this case that a sale of shares by a 
controlling active parent company is an economic activity.

198 ECJ 14 November 2000, C-142/99, Floridienne and Berginvest [2000] ECR I-9567, para. 18; ECJ 20 June 1991, 
C-60/90, Polysar Investments Netherlands [1991] ECR I-3111, para. 14; ECJ 27 September 2001, C-16/00, Cibo 
Participations [2001] ECR I-6663, para. 30; ECJ 29 October 2009, C-29/08, SKF [2009] ECR I-10413, para. 30. 
See in detail on this case law: R. de la Feria, ‘When do dealings in shares fall within the scope of VAT?’, EC Tax 
Review 1 (2008): 24-40.

199 ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and others [2006] ECR I-289, paras 112-113.

200 ECJ 4 March 2009, T-445/05, Associazione italiana del risparmio gestito and Fineco Asset Management versus 
Commission [2009] ECR II-289, para. 135.

201 ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, para. 17. See also: Weber, 
Tax Avoidance and the EC Treaty Freedoms, 32, who observes that in the report of the hearing one sees that 
Daily Mail had decided to set up an office for investment management with the aim of providing services 
on behalf of third parties. 

202 ECJ 29 April 2004, C-77/01, EDM [2004] ECR I-4295, para. 59.

203 Cf., by analogy, ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995. See also Opinion 
of Advocate General Mengozzi delivered on 29 March 2007, C-298/05, Columbus Container Services [2007] 
ECR I-10451, point 182. 
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the VAT Directive, at least where the transactions concerned are carried out with a business 
or commercial purpose characterized by, in particular, the wish to maximize returns from 
capital invested or where the transactions constitute the direct, continuous, and necessary 
extension of  the lending company’s activity.204 

On the other hand, investment activities carried out by a charitable trust essentially consisting 
in the acquisition and sale of  shares and other securities with a view to maximizing the 
dividends and capital yields which are destined for the promotion of  medical research did not 
qualify as economic activities under the VAT Directive.205 From Harnas one can furthermore 
infer that in the context of  the VAT financial activities that do not extend further than 
straightforward asset management do not qualify.206 Likewise, one can infer from Stauffer 
that non-active management (through a local agent) by a national of  one Member State 
of  rented real estate situated in another Member State does not qualify under the Treaty 
freedoms, either.207 From Prunus it follows that this also holds true where real estate is held in 
a Member State by a non-resident company through a chain of  resident holding companies 
which do not carry out any material activity in connection with the exploitation of  the real 
estate.208 Finally, worthy of  mention is that in Hengartner the European Commission took 
the view in the context of  the freedom of  establishment that an activity which was carried 
on for leisure purposes whereby the proceeds were merely incidental, did not constitute an 
economic activity under the freedom of  establishment.209 

In the context of  VAT, Advocate General Maduro in his Opinion in BBL has construed the 
notion of  economic activities on the basis of  the relevant case law of  the ECJ as meaning 
“an activity likely to be carried out by a private undertaking on a market, organised within a 
professional framework and generally performed in the interest of  generating profit.”210 
Further guidance can be derived in this regard from the description by Advocate General 

204 ECJ 29 April 2004, C-77/01, EDM [2004] ECR I-4295, paras 65-68; ECJ 11 July 1996, C-306/94, Régie 
dauphinoise [1996] ECR I-3695, paras 16-18. The ECJ gives the example of the receipt by a managing agent 
of interest resulting from the placement of monies received from clients in the course of managing those 
clients’ properties.

205 ECJ 20 June 1996, C-155/94, Wellcome Trust [1996] ECR I-3013, paras 34 et seq.

206 ECJ 6 February 1997, C-80/95, Harnas & Helm [1997] ECR I-745, para. 18. 

207 ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203, para. 19. On similar lines: ECJ 11 October 2007, 
C-451/05, ELISA [2007] ECR I-8251, paras 64-66. The passive management by a private pension company of 
its pension liability (with respect to this company’s shareholder) and its equity was nevertheless regarded 
as a genuine economic activity by the Netherlands Advocate General Wattel in his Opinion delivered on 14 
July 2004, No. 39 613, Vakstudie Nieuws 2004/57.7, point 6.9.

208 Cf. CJEU 5 May 2011, C-384/09, Prunus, not yet reported, para. 25 read in conjunction with point 44 of the 
Opinion of Advocate General Cruz Villalón delivered on 9 December 2010 in this case.

209 CJEU 15 July 2010, C-70/09, Hengartner and Gasser, not yet reported, para. 34. The ECJ did not need to 
address this issue. 

210 Opinion of Advocate General Maduro delivered on 18 May 2004, C-8/03, BBL [2004] ECR I-10157, point 10.
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Léger in his Opinion in EDM. The Advocate General suggests, in the context of  the 
granting of  loans by a holding company, that the concept of  economic activity under the 
VAT rules implies permanent human and logistical resources arranged in the same way as 
the resources of  a credit institution and on a greater scale than the resources belonging to 
a private investor which are used merely for his own needs. The loans must be agreed on 
conditions which are comparable to the relevant market conditions, as though they had 
been agreed between a financial institution and its customers and the granting of  the loans 
must take place with a degree of  regularity.211 

From the above survey of  the ECJ case law, the following conclusion is drawn. The notion 
of  economic activity under EU law must be interpreted broadly and is characterized by 
an activity, not being of  a purely marginal or ancillary nature, which is usually carried out, 
on a continuing basis, by a private undertaking on a market with a business or commercial 
purpose, in particular the wish to maximize returns from capital invested. On the other 
hand, the mere passive exploitation of  property does not qualify. 

2.3.5.2 Fixed establishment

Regarding the second factor that is required for a fixed establishment, it follows from the 
case law of  the ECJ that such a fixed establishment may find expression in the form of  
(the setting-up of) agencies, branches or subsidiaries and, in the case of  members of  the 
professions, by the establishment of  a professional base.212 Planzer, a case decided in the 
context of  the VAT Directive, furthermore indicates that the term “fixed establishment” 
implies a minimum degree of  stability derived from the permanent presence of  both the 
human and technical resources necessary for the provision of  the services at stake.213 It 
thus requires, according to the ECJ, a sufficient degree of  permanence and a structure 
adequate, in terms of  human and technical resources, to supply the services in question 
on an independent basis.214 A parallel can be drawn in this regard with Andersen og Jensen in 
which the ECJ held in the context of  the Merger Directive that a branch should be capable 
of  functioning by its own means.215 An office managed by the undertaking’s own staff, but 
also by a person who is independent but authorized to act on a permanent basis for the 
undertaking, as would be the case with an agency, constitutes an establishment.216 

211 Opinion of Advocate General Léger delivered on 12 September 2002, C-77/01, EDM [2004] ECR I-4295, 
points 44-46.

212 ECJ 30 November 1995, C-55/94, Gebhard [1995] ECR I-4165, para. 24.

213 ECJ 28 June 2007, C-73/06, Planzer [2007] ECR I-5655, para. 54 with further references. 

214 ECJ 17 July 1997, C-190/95, ARO Lease BV [1997] ECR I-4383, para. 16.

215 ECJ 15 January 2002, C-43/00, Andersen og Jensen [2000] ECR I-379, paras 34 et seq.

216 ECJ 4 December 1986, 205/84, Commission v. Federal Republic of Germany [1986] ECR 3755, para. 21.



51

Chapter II2.3.5.2 Fixed establishment

From Somafer one can furthermore infer that the concept of  branch, agency or other 
establishment implies a place of  business which has the appearance of  permanency, 
has a management and is materially equipped to negotiate business with third parties.217 
Establishment therefore involves a sufficient degree of  management and control. 
Accordingly, in Factortame II the ECJ held that the requirement entailing activities to be 
managed and controlled in the Member State concerned essentially coincides with the 
actual concept of  establishment within the meaning of  Article 49 TFEU.218 In the author’s 
view, this requirement seems to refer to the (Anglo-Saxon) concept of  central management 
and control which is, “understood by reference to criteria which are more economic than 
legal”219, and which can be contrasted with the (civil law) concept of  place of  effective 
management.220 The latter concept was criticized, due to the progress made by means of  
communication, by Advocate General Darmon in his Opinion in Daily Mail. He admitted 
that the place at which the management of  the company meets and the place at which 
general policy decisions are made, are the most important factors, but nevertheless not the 
exclusive or decisive ones to take into account.221 According to the Advocate General, a range 
of  factors should be taken into account in order to determine whether an establishment 
exists.222 Planzer provides strong evidence that this approach has been endorsed by the ECJ 
as well. From this case, one can infer that a company is established in the place where 
the essential decisions concerning the general management of  that company are adopted 
and where the functions of  its central administration are carried out. This test therefore 
requires a series of  factors to be taken into consideration, amongst which the company’s 
registered office, the place of  its central administration, the place where its directors meet 
and the place where the general policy of  that company is determined. Other factors, such 
as the place of  residence of  the main directors, the place where general meetings are held, 
the place where administrative and accounting documents are kept, and the place where 
the company’s financial, and particularly banking, transactions mainly take place, may also 
need to be taken into account.223 The establishment of  a company in a Member State thus 

217 ECJ 22 November 1978, 33/78, Somafer [1978] ECR 2183, para. 12. 

218 ECJ 25 July 1991, C-221/89, Factortame Ltd and others [1991] ECR I-3905, para. 34.

219 Cf. Opinion of Advocate General Darmon delivered on 7 June 1988, 81/87, Daily Mail and General Trust PLC 
ECR 1988, 5483, point 5 with further references. 

220 Cf. R. Couzin, Corporate Residence and International Taxation (Amsterdam: IBFD Publications, 2002) 26; OECD, 
‘The Impact of the Communications Revolution on the Application of “Place of Effective Management” as 
a Tie Breaker Rule’, Draft Discussion Paper (Paris: February 2001), 6 et seq.; I.J.J. Burgers, ‘Some Thoughts on 
Further Refinement of the Concept of Place of Effective Management for Tax Treaty Purposes’, Intertax 6-7 
(2007): 384.

221 Opinion of Advocate General Darmon delivered on 7 June 1988, 81/87, Daily Mail and General Trust PLC ECR 
1988, 5483, point 7. 

222 Ibid., point 8. 

223 ECJ 28 June 2007, C-73/06, Planzer [2007] ECR I-5655, paras. 60-62. Although this case concerned the 
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requires the presence of  a sufficient degree of  management and control over that company’s 
activities.224

Nonetheless, following Factortame II, the existence of  an establishment in a Member 
State cannot be denied simply when a company established in one Member State acts on 
instructions from a decision-taking centre located of  the principal establishment in another 
Member State.225 Put differently, where a company carries on its business in the territory 
of  the Member State where its registered office is situated, the mere fact that its economic 
choices are or can be controlled by a parent company established in another Member State 
is not enough to conclude that no establishment exists in the former Member State.226 In the 
author’s view, this implies that a general managerial function by a parent company in respect 
of  its subsidiary due to the shareholder relationship and in view of  the necessary strategic 
coordination, does not automatically render the subsidiary a mere “harlequin” of  its parent 
company. In such a case, the parent company and its subsidiary are established in different 
Member States. It is submitted that this may nevertheless be different where the decision-
taking centre in the Member State of  the parent has such a steering role in respect of  the 
key activities of  the subsidiary that these activities are no longer fulfilled by the subsidiary 
or are under the guidance of  the subsidiary’s own statutory management.227 

On the other hand, a fixed installation used by the undertaking only for preparatory or 
auxiliary activities, such as recruitment of  staff  or purchase of  the technical means needed 
for carrying out the undertaking’s tasks, does not constitute a fixed establishment.228 Non-
active management, through a local agent by a national of  one Member State of  rented real 
estate situated in another Member State without any physical presence, does not constitute an 

interpretation of the concept of business for the purposes of Article 1(1) of Council Directive 86/560/EEC 
of 17 November 1986 on the harmonisation of the laws of the Member States relating to turnover taxes, 
the factors listed by the ECJ are remarkably similar to those as listed by Advocate General Darmon in his 
Opinion in Daily Mail under the freedom of establishment; in addition, given the fact that the ECJ also 
refers to the concept of letter box companies as mentioned in Cadbury Schweppes, there is little doubt that 
this ruling can be generalized and may be applied in the context of the freedom of establishment under 
the Treaty as well. 

224 A parallel can be drawn in this regard with case law of the United Kingdom, such as De Beers Consolidated 
Mines Limited v. Howe (Surveyor of Taxes) [1906] AC 455, 458. Based on this case law a (non-UK incorporated) 
company resides where its real business is carried on and the real business is carried on where the central 
management and control actually abides. Gammie has explained that it must be considered in this respect 
i) what the attributes of central management and control are; ii) to whom those attributes attach; and iii) 
where that person exercises those attributes; cf. D.S. Smit & C.A.T. Peters, ‘Report on the 1st Conference on 
Recent Tax Treaty Case Law, European Tax College, the Netherlands’, Intertax 4 (2011): 223.

225 ECJ 25 July 1991, C-221/89, Factortame Ltd and others [1991] ECR I-3905, para. 35.

226 ECJ 2 May 2006, C-341/04, Eurofood IFSC [2006] ECR I-3813, para. 36.

227 This criterion was adopted by the Netherlands Supreme Court in its decision dated 14 October 2005, No. 
41 050, Beslissingen in Belastingzaken 79 (2006). See in more detail on this criterion: Burgers, 378-386. 

228 ECJ 28 June 2007, C-73/06, Planzer [2007] ECR I-5655, para. 56. 
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establishment either.229 In the context of  the Merger Directive, the ECJ indicated in Andersen 
og Jensen that a business cannot be considered to be independent where the financial situation 
of  a company, as a whole, “makes inevitable the conclusion that it will very probably not be 
able to survive by its own means.”230 Lastly, a fictitious establishment which does not carry 
out any genuine231 economic activity in the territory of  the host Member State, such as a 
letterbox or front company, does not qualify either.232 

2.3.5.3 The benchmark of “definite influence”

Above it was established that an entity which, owning controlling shareholdings in a 
company, actually exercises that control by involving itself  directly or indirectly in the 
management thereof  must be regarded as taking part in the economic activity carried on by 
the controlled undertaking under the EU competition rules. Here, the link can be made with 
Baars. In this case, the ECJ ruled that a national of  a Member State who has a holding in the 
capital of  a company established in another Member State which gives him definite influence 
over the company’s decisions and allows him to determine its activities is exercising his right 
of  establishment.233 Hence, as far as the establishment of  foreign companies is concerned, 
the degree of  influence must be assessed as well when determining, in the context of  Article 
49 TFEU, whether a corporate shareholder is carrying out an economic activity through its 
controlling shareholding. From Skatteverket v. A and B234 or SEW235 and Columbus Container 
Services236, it follows that this mutatis mutandis holds true as far as the establishment of  foreign 
branches and partnerships, respectively, are concerned. This raises the vital question: when 
does a definite influence exist? 

As far as the establishment of  foreign branches is concerned, the ECJ appears to take, up 
until now, a straightforward approach. In the case of  establishment of  a foreign branch, 
the ECJ seems to simply assume that the investor has a definite influence over the branch’s 

229 ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203, para. 19.

230 ECJ 15 January 2002, C-43/00, Andersen og Jensen [2000] ECR I-379, para. 37.

231 It appears that the adjective “genuine” must not be interpreted as a further requirement relating to the 
economic activity being carried out, but as a way of emphasizing that the economic activity must actually 
exist and be carried out; cf. Maisto & Pistone, 506, at fn. 10.

232 ECJ 2 May 2006, C-341/04, Eurofood IFSC [2006] ECR I-3813, para. 35; ECJ 28 June 2007, C-73/06, Planzer 
[2007] ECR I-5655, para. 62; ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 
68. 

233 ECJ 13 April 2000, C-251/98, Baars [2000] ECR I-2787, para. 22. 

234 ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871, para. 26.

235 ECJ 6 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub, para. 15.

236 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, para. 32.
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activities.237 The foregoing is different, however, where an investor decides to carry on foreign 
activities through a company. In this regard, a first reference can be made to Advocate General 
Trstenjak who observes in her Opinion in Idrima Typou, that the ECJ “has not defined in 
general when precisely there is a definite influence falling within the scope of  freedom of  
establishment”.238 She observes that according to the case law of  the ECJ, this is determined 
on the basis of  the factual circumstances and the relevant company law.239 Indeed, in Cassa 
di Risparmio di Firenze the ECJ held in the context of  the EU competition rules that “it is for 
the national court to determine whether [the banking foundation] not only held controlling 
shareholdings in a banking company, but, in addition, actually exercised that control by 
involving itself  directly or indirectly in the management of  the latter.”240 Nevertheless, the 
ECJ has provided as least some indications in its case law in this regard. In Cassa di Risparmio 
di Firenze, the ECJ hinted, with reference to the domestic applicable laws, that the exercise of  
functions relating to control, direction and financial support should be taken into account in 
this respect since these factors illustrate the existence of  organic and functional links between 
the investor and investee.241 From Floridienne one can infer that the supply of  administrative, 
accounting and information technology services by an investor to its subsidiaries can be 
used as possible evidence of  the existence of  a definite influence.242 Advocate General Alber 
in his Opinion in Baars concluded that the benchmark between a portfolio investment and 
establishment or direct investment should be drawn where the shareholder has an influence 
which goes beyond simply exercising his voting rights, and which allows the shareholder 
to participate in a way which will enable him to exercise real influence over the company’s 
business decisions. In determining whether such is the case, regard should be had to the rules 
of  company law in the state in which the undertaking is established.243

Following case law of  the ECJ in the field of  direct taxation, definite influence can exist 
where a national holds 100% of  the shares in the capital of  a company established in 

237 For example, in Skatteverket v. A and B the ECJ simply established that a measure that discourages the 
creation of branches outside the Union comes within the scope of the Treaty provisions relating to the 
freedom of establishment, without further examining whether the threshold of definite influence was 
actually met; ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871, para. 26. 

238 Opinion of Advocate General Trstenjak delivered on 2 June 2010, C-81/09, Idrima Tipou, not yet reported, 
point 65.

239 Ibid., point 65.

240 ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and others [2006] ECR I-289, para. 118. 

241 Ibid., para. 117. 

242 ECJ 14 November 2000, C-142/99, Floridienne and Berginvest [2000] ECR I-9567, para. 19. In the same vein: 
Opinion of Advocate General Jacobs delivered on 27 October 2005, C-222/04, Cassa di Risparmio di Firenze 
and others [2006] ECR I-289, point 89. 

243 Opinion of Advocate General Alber delivered on 14 October 1999, C-251/98, Baars [2000] ECR I-2787, point 
33.
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another Member State.244 With respect to holdings of  at least 75%, two thirds, 50%, 48% 
and 34% of  the nominal capital in a company, the ECJ did not call the presence of  definite 
influence into question either.245 On the other hand, in Commission v. the Netherlands, the ECJ 
evaluated the Netherlands exemption for withholding tax, which did not apply to Icelandic 
and Norwegian shareholdings of  more than 5%, but less than 10 or 25%, only in the light 
of  the free movement of  capital and not under the relevant rules relating to the freedom 
of  establishment.246 From this case one could infer by analogy that definite influence is 
absent under those circumstances. However, this case is not fully conclusive since the ECJ 
was not asked by the European Commission to give a declaration on the compatibility of  
the Netherlands rules with the freedom of  establishment. In STEKO, the ECJ assessed the 
contested German rule which extended to shareholdings up to 10% only in the light of  
the free movement of  capital, although again the questions referred were confined to the 
free movement of  capital only.247 Nevertheless, in FII the ECJ considered the contested tax 
measure which applied to shareholdings below a threshold of  10% solely in the light of  
the free movement of  capital, which would imply that such shareholdings cannot involve a 
definite influence.248 Still, the ECJ held in Commission v. Italy that it is conceivable, in respect 
of  companies having in general large numbers of  smaller shareholdings, that the holders of  
shareholdings of  at least 5% of  the voting rights or, as the case may be, a lesser percentage 
fixed by the competent minister, might have the power to influence in a definite manner the 
management of  such a company and to determine its activities.249 In Idrima Typou the ECJ 
suggested that even shareholdings exceeding 2.5% may involve a definite influence, depending 
on the manner in which the remainder of  a company’s capital is distributed, in particular if  
it is spread among a large number of  shareholders, although the ECJ’s considerations are 
not fully conclusive in this regard.250 Lastly, the Netherlands Supreme Court in its decision 
dated 25 September 2009 did not rule out the possibility that a shareholding of  4.13% may 
constitute a definite influence, although such influence did not appear to exist in the case at 

244 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 27. 

245 Cf. ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 32; 
ECJ 10 May 2007, C-494/04, Lasertec [2007] ECR I-3775, para. 23; ECJ 26 June 2008, C-284/06, Burda [2008] 
ECR I-4571, para. 70; ECJ 22 December 2008, C-282/07, Truck Center [2008] ECR I-10767, para. 28; CJEU 21 
January 2010, C-311/08, SGI [2010] ECR I-487, para. 34.

246 ECJ 11 June 2009, C-521/07, Commission v. the Netherlands [2009] ECR I-4873. 

247 ECJ 22 January 2009, C-377/07, STEKO Industriemontage [2007] ECR I-299, para. 56. See also J. Sedemund & O. 
Strnad, ‘Zur (Europa-)Rechtswidrigkeit des § 13 Abs. 1 UmwStG 1995 bei ausländischen Verschmelzungen’, 
Betriebs-Berater 23 (2009): 1219.

248 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 74. 

249 ECJ 26 March 2009, C-326/07, Commission v. Italy [2009] ECR I-2291, para. 38. 

250 CJEU 21 October 2010, C-81/09, Idrima Tipou, not yet reported, paras 51-52.
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hand.251 Having regard to the above case law, the author concludes that the idea of  definite 
influence should require, by its nature, a factual evaluation on a case-by-case basis which 
could be made in the light of  the relevant company law applicable in the Member State 
concerned.252 From SEW and Columbus Container Services it follows that this conclusion is 
valid as well as far as the establishment of  foreign partnerships is concerned.253

From Columbus Container Services it furthermore follows that definite influence can be 
established where a partnership interest or shareholding is directly or indirectly held by 
companies belonging to the same group which pursue the same interests and collectively 
exercise definite influence over a company’s decisions, even if  each individual shareholding 
would, on a stand-alone basis, not be sufficient to exercise a definite influence.254 The fact 
that all participating companies or partners belong to the same group suffices in this regard. 
Quite remarkably, in FII and Test Claimants in the Thin Cap GLO, the ECJ went one step 
further in this regard by ruling, by analogy, that legislation which is targeted only at relations 
within a group of  companies falls within the scope of  the freedom of  establishment.255 It is 
not required that the legislation concerned only applies to majority holdings. From Lasertec 
one can infer, by contrast, that a shareholding is considered to imply definite influence if  it is 
caught by national legislation which is designed to apply, irrespective of  a precise threshold, 
to holdings giving the holder a definite influence on the decisions of  the company concerned 
and allowing him to determine its activities.256 From Lasertec one can also infer that a group 
measure that covers shareholdings below 25% can still qualify.257 

In the author’s view, these decisions are quite remarkable. They suggest that once it is 
established that a tax measure is targeted at groups of  companies only, the ECJ simply 

251 Decision Netherlands Supreme Court dated 25 September 2009, No. 43 874, Beslissingen in Belastingzaken 
31 (2010), para. 3.5.2.

252 Cf. S. Hindelang, ‘The EC Treaty’s Freedom of Capital Movement as an Instrument of International 
Investment Law?’, in International investment law in context, ed. A. Reinisch (Utrecht: Eleven International 
Publishing, 2008), 47. 

253 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, para. 32; ECJ 6 
November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub, para. 15. In a same vein: 
Bundesfinanzhof 11 March 2008, I R 116/04, Deutsches Steuerrecht 23 (2008): 1086-1088, which concerned 
the final decision in the SEW case.

254 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, paras 30-31 read in 
conjunction with the Opinion of Advocate General Mengozzi delivered on 29 March 2007, C-298/05, 
Columbus Container Services [2007] ECR I-10451, point 52; ECJ 2 October 2008, C-360/06, Heinrich Bauer 
Verlag [2008] ECR I-7333, para. 26.

255 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 118; 
ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 32.

256 ECJ 10 May 2007, C-494/04, Lasertec [2007] ECR I-3775, para. 22.

257 One can even wonder whether the German thin capitalization rules at issue in Lasertec really exclusively 
applied only to situations where the investor had a definite influence, contrary to what the ECJ seemed to 
assume in this case; cf. A. Rainer in his case note to Lasertec, Internationales Steuerrecht 12 (2007): 440.
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assumes that definite influence is present in a given case without further need for making 
the above factual assessment. The question which emerges as a result of  the approach taken 
by the ECJ in these cases is how one should determine whether national tax legislation is 
designed to apply to groups of  companies only. The case law of  the ECJ to date remains 
silent on this question. Nonetheless, in the author’s view, the factual criteria as set out 
above could serve as guidance when answering this question. That is to say, the fact that 
the application of  a tax measure is made conditional on elements of  control, direction 
and financial support, may serve as evidence that a given tax measure is targeted at group 
relations only. Where a tax measure only applies to shareholdings of  more than 50%, it seems 
safe to assume that a group measure is present. On the other hand, it must be stressed that 
CIT measures which generally apply within a group of  companies only do not necessarily 
imply definite influence. The Netherlands participation exemption, for instance, which only 
excludes portfolio investors, merely implies the possibility of  effective participation in the 
management and control of  a company without requiring definite influence. In the author’s 
view, where a tax measure also applies to shareholdings below the threshold of  50%, the 
conclusion that a tax measure only targeted at groups of  companies is at stake should 
therefore be drawn with great caution, and requires prior examination of  the nature and 
scope of  the rule and the situations this rule is likely to cover. 

2.3.5.4 Synthesis

As paraphrased by Advocate General Darmon in his Opinion in Daily Mail, the concept 
of  establishment is essentially an economic one and always implies a genuine economic 
link. Establishment means integration in the national economy and involves two factors: 
physical location and the exercise of  an economic activity, both on a permanent basis or at 
least on a durable one.258 The notion of  economic activity under EU law is characterized by 
an activity, not being of  a purely marginal or ancillary nature, which is usually carried out, 
on a continuing basis, by a private undertaking on a market with a business or commercial 
purpose, in particular the wish to maximize returns from capital invested. A company 
can carry on a genuine economic activity directly. However, a company which, owning 
controlling shareholdings in another company, actually exercises that control by involving 
itself  directly or indirectly in the management thereof  must also be regarded as taking part 
in the economic activity carried on by the controlled undertaking. 

An economic activity can particularly, although not exclusively, be carried on through a fixed 
establishment in another Member State for an indefinite period. Such a fixed establishment 

258 Cf. Opinion of Advocate General Darmon delivered on 7 June 1988, 81/87, Daily Mail and General Trust PLC 
[1988] ECR 5483, point 3 and point 5.
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may find expression in the form of  (the setting-up of) agencies, branches or subsidiaries. 
It furthermore involves a sufficient degree of  independence and a sufficient degree of  
management and control in that Member State.259 In the case of  companies, this means 
that a company’s essential decisions concerning the general management of  that company 
and the functions of  its central administration are carried out in that Member State. This 
test therefore requires a series of  factors to be taken into consideration. On the other 
hand, the mere fact that the economic choices of  a company are or can be controlled by 
a parent company established in another Member State is not enough to conclude that no 
establishment exists in the former Member State. In addition, the concept of  branch implies 
a place of  business which has the appearance of  permanency, has a management and is 
materially equipped to negotiate business with third parties. 

It follows that the ECJ concept of  establishment is a very broad one, as the ECJ held in 
Gebhard, and allows a national of  a Member State to participate, on a stable and continuous 
basis, in the economic life of  a Member State other than his state of  origin and to profit 
therefrom, so contributing to economic and social interpenetration within the Union in the 
sphere of  activities as a self-employed person.260 It is submitted that this approach matches 
perfectly with the statement made earlier in this chapter in section 2.1 that freedom of  
investment must not be regarded as an aim as such, but as an instrument for international 
economic integration and the underlying objective thereof  to increase productivity so as to 
achieve an increase of  global economic growth and welfare.

2.3.6 Concept of capital: general considerations

Above it was stated that the main purpose of  international economic integration is to achieve 
an efficient allocation of  productive resources. A first means to realize this goal is to reduce 
or remove restrictions on foreign admission and establishment. However, establishment 
does not, as a general rule, arise per se but generally requires the application of  the productive 
resources capital and/or labour. Involving the setting up of  an office, branch or subsidiary, 
establishment is therefore generally accompanied by international movements of  capital. 
For the purposes of  this study it is helpful to consider the concept of  international capital 
movements in more detail. 

259 A striking parallel can be drawn in this regard with the proposal for the CCCTB Directive. This Directive provides 
for a safe-harbour rule as far as the deduction of interest paid to associated companies in third countries are 
concerned by virtue of Article 81(3)(c). This provision stipulates that deduction of interest is not denied of the 
recipient of the interest carries on an active conduct of a trade or business. According to the same provision, 
an active trade or business shall be understood as an “independent economic enterprise carried on for profit and 
in the context of which officers and employees carry out substantial managerial and operational activities.”

260 ECJ 30 November 1995, C-55/94, Gebhard [1995] ECR I-4165, para. 25; ECJ 14 September 2006, C-386/04, 
Stauffer [2006] ECR I-8203, para. 18.



59

Chapter II2.3.6 Concept of capital: general considerations

The term “capital” derives from the Latin term “capitale”, which is the adjective corresponding 
to the noun “caput” which means “head”. It was originally used to designate the principal 
sum of  a money loan as referring to the principal amount of  the debt (capitalis pars debiti), 
as distinguished from the interest.261 Afterwards, the concept of  capital has been conceived 
in different ways varying over the course of  time and an examination of  the economic 
literature of  the past century shows that no commonly accepted understanding or definition 
of  the concept of  capital is yet available.262 Nevertheless, generally two – fundamentally 
different – interpretations can be distinguished in this respect. 

On the one hand, capital can be understood in the sense of  real capital or concrete capital 
goods. Capital in this context can be described as the material means of  production 
produced by man.263 Böhm-Bawerk in this respect refers to capital as “the sum of  total 
of  intermediate products which come into existence at the individual stages of  the 
roundabout course of  progression.”264 Examples of  capital goods as defined are machinery, 
instruments, buildings, raw materials and stocks. Capital, thus situated in the sphere of  
concrete goods, is part of  the three means of  production – the other two being land 
and labour – which make (a more fruitful) production of  (consumer) goods and services 
possible in a roundabout way.265 Capital goods are traded on the commodities market and 
transactions in capital goods take place in the sphere of  income.266 The price of  capital 
goods can be related to the expected returns that can be derived in the production process 
from the capital goods concerned from the point of  view of  the investor in the capital 
goods.267 

On the other hand, the concept of  capital can also be understood as financial capital268 or 
free capital disposal.269 Capital in this context is not a means of  production or a concrete 
capital good, but an object of  wealth.270 Financial capital is funds which is not used for direct 
consumption but which is available for investment purposes. Financial capital thus entails 

261 See E. von Böhm-Bawerk, Capital and Interest Volume II: Positive Theory of Capital, translated by G.D. Huncke 
& H.F. Sennholz (South Holland – Illinois: Libertarian Press, 1959), 16.

262 See for a historical survey, for instance, Von Böhm-Bawerk, 16 et seq.

263 C. Iversen, International capital movements (Copenhagen: Levin & Munksgaard, 1936), 20. See also: H.O.C.R. 
Ruding, Naar één geïntegreerde Europese kapitaalmarkt? (Leiden: Stenfert Kroese N.V., 1969), 7. 

264 Von Böhm-Bawerk, 14. 

265 Cf., inter alia, E. Deweird, Vrijheid van kapitaalverkeer als onderdeel van het Europese streven naar economische 
en monetaire integratie (dissertation Gent: 1976-1977), 3.

266 Ruding, 7.

267 Ibid., 8.

268 Ibid., 7.

269 Iversen, 23.

270 In Dutch: “vermogensbestanddeel”, cf. Ruding, 7.
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the passing by of  a certain time period during which direct consumption must be refrained 
from. See Iversen:

“… [w]e must remember that the new element which is required besides the two original 

productive factors in order to enter upon the ‘roundabout’ methods of  production from which 

the intermediate products emerge, is waiting. The original agents of  production – labour and 

land (..) – may be used either directly to produce immediate satisfactions or in an indirect 

roundabout way to produce capital goods that will bring greater satisfaction at a later date. 

The new elementary productive service, a supply of  which is required in order to obtain this 

greater future satisfaction, is waiting. This term points to the negative side of  the process, the 

abstention from present consumption; in order to indicate the positive command which this 

abstention makes possible, Cassel and others use the term capital disposal.”
271

Unlike transactions in capital goods, transactions in financial capital take place, although not 
necessarily272, on the financial market273 and do not take place in the sphere of  income. The 
market price of  financial capital is related to the expected yield (“interest”274) that can be 
derived on the financial market from the point of  view of  the investor or saver.275 

When speaking of  international capital movements, the concept of  capital is normally 
understood in the sense of  financial capital.276 In this respect, for instance Iversen states 
that:

‘[w]hen we come to the geographical mobility of  capital (..) [i]t is not the capital goods, but 

something else that moves. (..). For what takes place when capital moves from country to 

country is exactly that part of  the supply of  waiting or capital disposal in one country is put at 

the disposal of  people in another.’
277

When speaking of  international capital movements, it is therefore normally not the capital 
goods themselves that are being transferred from one country to another. Instead, the 

271 See Iversen, 22; Deweirdt, 7.

272 This may, for instance, not be the case with respect to direct investments, which term will be discussed in 
more detail below. Where, for instance, a parent provides funds to its subsidiary by means of an emission 
of shares or by means of granting of a loan, no transaction on the capital market will be considered since 
the parties concerned can be seen as belonging to one economic group. Another case would be an 
entrepreneur that reinvests its retained profits in its own enterprise, cf. Ruding, at 13 and 17.

273 Ibid., 7. Financial market can be defined as the market where money is exchanged against objects of 
wealth that are less liquid than money, embodied in either durable goods, or claims on future income, 
ibid., 9, with further references.

274 The term “interest” in this context should be understood in a broad sense as including each compensation 
for the use of money. 

275 Cf. Ruding, 8 who observes that the amounts returns on capital goods and interest on financial capital are, 
generally speaking, not equal.

276 Ibid., 7. See also Lundström, 16.

277 Iversen, at 21 and 23. See also J.A. Schumpeter, Kapital – Nachtrag, HdStW, 1923, 583 as cited by Iversen, 21. 
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productive factor which moves in the case of  international capital flows is free capital 
disposal.278 Compare Müller:

‘Der für die Kapitalbewegungen relevante Kapitalbegriff  ist somit ein abstrakter Kapitalbegriff, 

der streng vom Begriff  des Sachkapitals zu unterscheiden ist: Kapital ist Geldkapital und 

Kapitalverfügung (Kapitaldisposition) als in Geld bewertes Verfügungsrecht. Kapital ist folglich 

Kapital als Geldkapital oder als Kapitalverfügung über Geld-oder Sachkapital.’
279

Accordingly, international capital movements can be described as “transactions that create 
or transfer financial claims between the residents of  different countries.”280 

Although both concepts of  capital are fundamentally different, they nevertheless are also 
closely related. As a result of  savings, financial capital becomes available which can be applied 
– whether by means of  portfolio investment or by means of  direct investment – in order to 
produce capital goods.281 Thus, financial capital is funds which are available to acquire real 
capital.282 Accordingly, the possibility for an enterprise to acquire real capital unrestrictedly 
is influenced by the size of, the form in which and the place where the financial capital is 
put at the disposal of  the enterprise for the purpose of  financing of  these investments.283 

There are several reasons why international movements of  capital, in the sense of  financial 
capital, may take place. Amongst other things, they can be explained by the wish to earn 
higher or to pay lower rates of  interest than would be possible on the domestic market284 or 
by the wish of  an investor to spread its risks run by his investments.285 In that latter respect, 
economic and political factors in particular may result in capital being moved from one 
country to another.286 In addition, a number of  other explanations for international capital 
movements can be identified such as expectations of  local economic growth, the wish to 
take (or to prevent the loss of) foreign markets, lower local costs, a better local purchase- 
and sale market, the wish to escape burdensome social legislation and the wish to escape 
high taxation or to profit from lower taxation of  profits abroad.287

278 Iversen, 24.

279 Müller, 19.

280 P.B. Kenen, International Monetary Economics IV: Capital Movements, in International Encyclopedia of the 
Social Sciences (New York: 1972), 27 as cited by Müller, 21. 

281 H.M.H.A. van der Valk, De geld- en kapitaalmarkt, 7th ed. (Arnhem: Vuga-Boekerij, 1969), 37. 

282 The stock of capital goods in existence at any moment is therefore, generally speaking, the result of past 
saving and investment; Iversen, 23.

283 Ruding, 118.

284 Lundström, 38-39; Müller, 29; Deweirdt, 88.

285 Lundström, 39; Müller, 30; Deweirdt, 88.

286 Müller, 30; Deweirdt, 88. 

287 Lundström, 39; Müller, 30; Deweirdt, 88.
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By requiring non-discrimination both between foreign and domestic investors as well as 
between foreign investors from different home countries, the free movement of  capital 
is perceived to contribute to an optimal allocation of  capital as a means of  production.288 
In that respect, the liberalization of  international capital movements makes a more 
fruitful production of  (consumer) goods and services in a roundabout way possible and, 
consequently, may contribute to economic growth, employment and development.289 
Basically, international capital movements may serve as an instrument for the achievement 
of  an optimal geographical distribution of  economic activity.290 

Nevertheless, as in the case of  admission and establishment, international flows of  capital 
traditionally have been subject to restrictions, to a greater or lesser degree over time.291 The 
introduction of  capital restrictions may be based on various grounds such as exchange 
rate considerations292, the need to avoid speculative capital movements293, monetary policy 
considerations294, saving and investment considerations295 and tax considerations and the need 
to avoid capital flight.296 The most basic feature of  capital restrictions is that, by restricting 
international capital flows, they create artificial disparities between the real rates of  return 
on capital assets in a home country and those in the rest of  the world.297 Capital restrictions 
are therefore discriminatory and may result in disturbances in patterns of  international 
investment.298 Many different types of  capital restrictions exist. Different distinctions can be 
made in this respect. Firstly, a distinction can be made between direct (or quantitative) capital 
restrictions and indirect capital restrictions. The first category directly influences the volume of  
international capital transactions whereas the second category indirectly influences the volume 
of  international capital movements, for instance, by adversely influencing the total amount 
of  capital returns or by imposing more stringent requirements with respect to international 
capital transactions.299 A second distinction that can be made is between restrictions that have 

288 Müller, 82; A.F.P. Bakker, The liberalization of capital movements in Europe. The Monetary Committee and 
Financial Integration (Dordrecht: Kluwer Academic Publishers, 1996), 24, abstract on political and economic 
risks and deficiencies on the financial- and commodities markets.

289 Deweird, 3; Böhm-Bawerk, 10-15; OECD (2002), 7-8.

290 Cf. Lundström, 38. In more detail: Rohde, 21. 

291 See for a brief historical survey: OECD (2002), 23 et seq. 

292 Bakker, 20.

293 Müller, 55; Bakker, 20.

294 Müller, 55; Bakker, 20.

295 Müller, 55; Bakker, 21.

296 Compare G. Fane, Capital Mobility, Exchange Rates and Economic Crises (Cheltenham: Edward Elgar 
Publishing, 2000), 14; Bakker, 21; Müller, 60.

297 Fane, 10.

298 Ruding, 53.

299 Compare Müller, 51-52. See also Ruding, 54.
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been established with the primary purpose of  restricting international capital movements and 
restrictions that secondarily affect international capital movements. It is, however, observed in 
the literature that this distinction leads to the difficulty that the government motives of  a given 
capital restriction cannot always be clearly established.300 A third, closer distinction is made by 
Bakker, following the classification listed by the IMF.301 Bakker identifies four main groups of  
capital restrictions: administrative controls on cross-border capital movements (e.g. involving 
an approval procedure by a governmental authority), dual or multiple rate systems (applying 
different exchange rates to certain types of  capital account transactions), taxation of  cross-
border financial flows or of  income resulting from external portfolios, either of  a specific or 
general nature and a rest category of  indirect restrictions or regulations (such as limitations 
on interest payments on deposit accounts for non-residents).302 Lastly, another classification is 
used by the OECD which distinguishes between individual authorization requirements, general 
administrative regulations and other control measures.303 The consequences and effectiveness 
of  capital restrictions have been assessed differently throughout time. It can generally be said 
that the effectiveness of  capital controls have appeared to be low, mostly involving high costs 
and undermining economic discipline.304 

2.3.7 Concept of capital under the Treaty

The free movement of  capital is laid down in Article 63(1) TFEU. This provision stipulates that 
all restrictions on the movement of  capital between Member States and between Member States 
and third countries are prohibited. The benefits of  the free circulation of  capital movements 
within the Union have been underlined repeatedly in the past. For instance, in the Spaak report, 
which ultimately led to the signature of  the EEC Treaty in 1957, it was stated that:

“Il va de soi qu’une libération du mouvement des capitaux, permettant d’élargir les sources de 

financement des investissements aussi bien que d’employer au mieux dans un espace élargi les 

ressources disponibles, suscite une meilleure utilisation de la capacité de formation d’épargnes 

et une création plus rapide de moyens de production.”
305

This basic idea of  optimal use of  the production factor capital which underlies the free 
movement of  capital can still be considered valid today.306 

300 Ruding, 53. 

301 Bakker, 11 et seq. 

302 Ibid.

303 OECD, Controls on international capital movements (Paris, 1982).

304 Bakker, 22-24; Müller, 62-65.

305 Rapport des Chefs de Delegation aux Ministres des Affaires Etrangères, Brussels, 21 April 1956, 92 (Spaak 
Report).

306 Accordingly, the ECJ has built up an extensive body of case law from which it follows that restrictions on 

2.3.7 Concept of capital under the Treaty
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The free movement of  capital is generally considered a precondition for the effective exercise of  
the other freedoms guaranteed by the Treaty.307 Nevertheless, Member States have always been 
reluctant to give up their sovereignty in this respect, mainly due to national economic and monetary 
policy considerations.308 It is for that reason that under the Treaty the progressive liberalization 
of  capital initially took place only “to the extent necessary to ensure the proper functioning of  
the common market.”309 Capital liberalization initially took place on the basis of  two Directives 
which were adopted in 1960 and 1962 and which provided for the progressive liberalization of  
those capital movements which were most linked with the other Treaty freedoms.310 Particularly 
as a consequence of  the collapse of  the Bretton Woods system and the energy crisis in the 
beginning 1970s, further liberalization stagnated for a long time. It was not earlier than in the 
mid-1980s that further progress was made. As a result of  a trend of  deregulation both inside 
and outside the Union that set in at the beginning 1980s, “capital liberalization was in the air”.311 
In 1985 the Commission published its White Paper on the completion of  the internal market312 
which, inter alia, aimed at acceleration of  the process of  economic integration within the Union, 
for which capital liberalization was an essential condition. The same held true for the creation 
of  the European Monetary Union which was under consideration at that time. Pursuant to 
the entry into force on 1 July 1987 of  the Single European Act, which aimed at reactivating 
the process of  economic integration and completion of  the internal market by 1992, capital 
movements within the Union were eventually completely liberalized as from 1 July 1990, the 
date on which Directive 88/361/EEC came into force.313 As from 1 January 1994, through the 
entry into force of  the Treaty of  Maastricht, the provisions on the free movement of  capital also 
became applicable vis-à-vis third countries, although they are subject to a number of  derogations. 

international capital movements are not permitted; cf., inter alia, ECJ 23 February 1995, C-358/93, Bordessa 
[1995] ECR I-361; ECJ 1 June 1999, C-302/97, Konle [1999] ECR I-3099, para. 22; ECJ 15 July 2004, C-315/02, 
Lenz [2004] ECR I-7063; ECJ 15 July 2004, C-242/03, Weidert and Paulus [2004] ECR I-7379.

307 Cf. ECJ 11 November 1981, 203/80, Casati [1981] ECR 2595, para. 8. Similarly: Communication from 
the Commission to the Council of 8 February 1989, ‘Tax Measures to be Adopted by the Community in 
Connection with the Liberalization of Capital Movements’, COM (89) 60 final, 2.

308 Cf. Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 2; Rohde, 61. Notably, the Bretton Woods 
system as was generally applied at that time, combined i) stable exchange rates and ii) autonomous 
monetary policy to the detriment of iii) liberalization of capital movements; cf., inter alia, B. van Riel, ‘Is een 
nieuw Bretton Woods noodzakelijk?’, in Geld zonder Grenzen (Amsterdam: Bevrijding, 2000), 65.

309 Article 67(1) (old) EC. 

310 First Council Directive of 11 May 1960 for the implementation of Article 67 of the Treaty, OJ 1960 L 43, 21 et 
seq.; Second Council 63/21/EEC Directive of 18 December 1962 adding to and amending the First Directive 
for the implementation of Article 67 of the Treaty, OJ 1963 L 9, 62 et seq.

311 Bakker, 150. This trend began in the beginning of the 1980s in the United Kingdom, Japan and the United 
States.

312 White Paper from the Commission to the European Council of 14 June 1985, COM (85) 310 final. 

313 Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of the Treaty, OJ 1988 
L 178, 5 et seq. In more detail see, for instance, J-P. Baché, ‘La liberation des mouvements de capitaux et 
l’intégration financière de la communauté’, Revue de Marché Commun 2 (1987): 77-82. 
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The Treaty does not provide for a definition of  the concept of  capital. Guidance can 
nevertheless be derived from the case law of  the ECJ. From this case law one can infer that 
monetary capital qualifies in any case314, provided that it does not constitute a remuneration 
for goods or services (in which case it would fall under the definition of  payments315) and 
provided it is legal tender (otherwise it would constitute a good).316 In addition, in Luisi and 
Carbone the ECJ held in the context of  the demarcation between capital, on the one hand, and 
remuneration for services on the other, that movements of  capital are financial operations 
essentially concerned with the investment of  the funds rather than remuneration for a 
service.317 Nevertheless, a comprehensive definition has, as yet, not been given by the ECJ. 

In the previous section it was demonstrated that the idea of  capital should not be understood 
as concrete capital goods, but as capital disposal or financial capital.318 The question arises 
as to whether the EU concept of  capital includes only capital goods, only financial capital 
or both? In literature, opinions appear to diverge on this matter. Müller and Mohamed, for 
example, take the position that the EU concept of  capital includes financial capital only.319 
Others submit that the EU concept of  capital includes both categories.320 In the author’s 
view, the EU concept of  capital does not include financial capital only. The transfer of  
capital goods may be covered by the concept as well. Nevertheless, this does not mean that 
the transfer of  goods automatically falls within the ambit of  the free movement of  capital 
under Article 63(1) TFEU. The author agrees in this regard with Ohler that in each instance 
the underlying objective of  the capital good transaction must be taken into account:

“Bewegliche Sachen und Grundstücke können somit Gegenstand verschiedener Geschäfte 

sein, nämlich eines Kapital- bzw. Warenverkehrsgeschäfts oder eines Niederlassungsvorgangs. 

Für die Abgrenzung ist der Zweck des Geschäfts maßgeblich. Wird eine bewegliche Sache im 

Rahmen eines Handelsgeschäfts ausgetauscht, muss sie als Ware behandelt werden. Fehlt es 

an einem solchen Austauschgeschäft, kommt grundsätzlich eine Behandlung als Kapitalgut in 

Betracht.”
321

 

314 ECJ 23 February 1995, C-358/93, Bordessa [1995] ECR I-361. 

315 The free movement of payments in general and its significance on Member States’ corporate income 
taxation regimes in particular will be discussed separately in Chapter VI.7.

316 ECJ 23 November 1978, 7/78, Thompson [1978] ECR 2247.

317 ECJ 31 January 1984, 286/82 and 26/83, Luisi and Carbone [1984] ECR 377, para. 21. 

318 Iversen, at 21 and 23. See also J.A. Schumpeter, Kapital – Nachtrag, HdStW, 1923, 583 as cited by Iversen, 21. 

319 Müller, 158; Mohamed, 47-48. 

320 Cf. inter alia, Kimms, 148; Honrath, 23 with further references. Also Advocate General Kokott in her Opinion 
delivered on 14 July 2005, C-265/04, Bouanich [2006] ECR I-923, point 26, takes the position that any 
transfer of financial or real capital beyond the borders of a Member State which is not connected with the 
supply of goods or services can be included as a capital movement under Article 63(1) of the TFEU. 

321 Ohler, 53. 
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Hence, the transfer of  capital goods may constitute either a movement of  capital or a 
movement of  goods, depending on the objective of  the transaction, and accordingly 
may fall either within the ambit of  the free movement of  capital under Article 63(1) 
TFEU or the free movement of  goods under Article 28 TFEU.322 In the author’s view, this 
approach matches the above-mentioned Luisi and Carbone case in which the ECJ held that 
movements of  capital are financial operations essentially concerned with the investment 
of  the funds.

Despite the lack of  definition of  the concept of  capital under the Treaty, the ECJ nevertheless 
has repeatedly made reference to the Nomenclature of  the former Directive 88/361/EEC, 
which contains a – non-exhaustive – list which classifies capital movements according to the 
economic nature of  the assets and liabilities they concern.323 In Trummer and Mayer the ECJ 

322 In the latter case, it is observed that restrictive company income tax measures are, in principle, excluded 
from the scope of the free movement of goods as laid down in Article 28 TFEU et seq. This provision 
basically contains a prohibition of restrictions on intra-Union trade in goods. Therefore, within the Union 
customs duties on imports and exports and charges having equivalent effect are not allowed, nor are 
quantitative restrictions on imports and/or on exports and all measures having equivalent effect (see 
Article 30 and Articles 34 and 35 TFEU). In addition, a prohibition of discriminatory taxation is laid down in 
Article 110 TFEU. According to this provision, Member States are not allowed to impose on the products 
of other Member States any internal taxation of any kind in excess of that imposed directly or indirectly on 
similar domestic products. Although the wording of Article 110 TFEU suggests otherwise, this provision 
also applies on exported goods; ECJ 29 June 1978, 142/77, Statens Kontrol [1979] ECR 1543, para. 27. 
Furthermore, according to the second paragraph of Article 110 TFEU, Member States are not allowed to 
impose on the products of other Member States any internal taxation of such a nature as to afford indirect 
protection to other products. The concept of goods is not defined in the Treaty. It appears that the ECJ 
follows a functional approach and has avoided an exhaustive definition (cf. Opinion of Advocate General 
Fennelly delivered on 17 June 1999, C-97/98, Jägerskiöld [1999] ECR I-7319, point 20). From the ECJ’s case 
law it follows that a product which can be valued in money and which is capable, as such, of forming 
the subject of commercial transactions may, but does not necessarily have to, constitute a “good”; ECJ 
10 December 1968, 7/68, Commission v. Italian Republic [1968] ECR 423, para. B.1; ECJ 21 October 1999, 
C-97/98, Jägerskiöld [1999] ECR I-7319, paras 30-38. Thus, for example, tobacco or liquor products can 
clearly be regarded as goods; ECJ 19 March 1993, C-157/92, Banchero [1993] ECR I-1085; ECJ 20 February 
1979, 120/78, Rewe-Zentral AG [1979] ECR 649. By contrast, intellectual property rights, although they may 
affect intra-Union trade in goods, do not in themselves constitute goods; ECJ 21 October 1999, C-97/98, 
Jägerskiöld [1999] ECR I-7319, para. 38. Notwithstanding the aforesaid, it is submitted that corporate 
income taxation measures, even if they were to distinguish between the situation of domestic and cross-
border supply of goods, as in the case of transfer pricing rules for instance, generally cannot be considered 
a “custom duty on imports and exports”, a charge “having equivalent effect” or a “quantitative restriction” 
on import or exports or a “measure having equivalent effect”, as required by Article 28 TFEU et seq. Neither 
can such measures be regarded as being imposed on the products imported from or exported to other 
Member States as mentioned in Article 108 TFEU. By contrast, such taxation is of a mere generic nature and 
is not intended, as such, to discriminate between imported and domestic goods. It therefore follows that, 
as a general rule, the impact of the free movement of goods under the Treaty on Member States’ corporate 
income taxation measures is fairly limited; in the same vein: Haslehner, 566; see also ECJ 27 January 2009, 
C-318/07, Persche [2009] ECR I-359, para. 28. French Newspaper Publishers is one of the rare cases where a 
direct income tax measure was actually held to be equivalent to a measure having equivalent effect as 
a quantitative restriction on imports under Article 34 TFEU; ECJ 7 May 1985, 18/84, Commission v. France 
[1985] ECR 1339. Given the limited impact of the free movement of goods on company income taxation, 
this Treaty freedom will not be further discussed in this study. 

323 Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of the Treaty, OJ 1988 L 
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held that to the extent Article 63(1) TFEU substantially reproduces the contents of  Article 
1 of  Directive 88/361 EEC324, this Nomenclature still has the same indicative value, for the 
purposes of  defining the notion of  capital movements, as it did before the entry into force 
of  Article 63(1) TFEU.325 The capital movements listed in this Nomenclature are taken to 
cover all the operations necessary for the purposes of  capital movements as well, such as the 
conclusion and performance of  the transaction and related transfers. The Nomenclature 
also includes operations to liquidate or assign assets built up, repatriation of  the proceeds 
of  liquidation thereof  or immediate use of  such proceeds.326 

From the case law of  the ECJ as well as from the Nomenclature it follows that the concept 
of  capital can basically be divided into two categories: direct investments and portfolio 
investments.327 Both categories are examined in the next sections. 

2.3.7.1 Concept of direct investment under the Treaty

The concept of  direct investment under the Treaty includes investments of  all kinds by 
natural persons or commercial, industrial or financial undertakings, which serve to establish 
or to maintain lasting and direct links between the person providing the capital and the 
entrepreneur to whom or the undertaking to which the capital is made available in order to 
carry on an economic activity.328 Following the Nomenclature, it includes the establishment 

178, 5-18. 

324 This provision stipulated the following: “Without prejudice to the following provisions, Member States 
shall abolish restrictions on movements of capital taking place between persons resident in Member 
States. To facilitate application of this Directive, capital movements shall be classified in accordance with 
the Nomenclature in Annex I.”

325 ECJ 19 March 1999, C-222/97, Trummer and Mayer [1999] ECR I-1661, para. 21.

326 Ibid.

327 ECJ 26 September 2008, C-282/04 and C-283/04, Commission v. the Netherlands [2008] ECR I-9141, para. 
19; ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, paras 98 et seq. In the 
latter case, the Netherlands Supreme Court asked whether “direct investment” within the meaning of 
Article 64(1) of the TFEU covers the holding of a block of shares in a company which does not put the 
holder in a position to exercise a decisive influence over the management or control of that company. The 
ECJ answered this question in the negative by ruling that a restriction is covered by Article 64(1) of the 
TFEU as being a restriction on the movement of capital involving direct investment in so far as it relates 
to investments of any kind undertaken by natural or legal persons which serve to establish or maintain 
lasting and direct links between the persons providing the capital and the undertakings to which that 
capital is made available in order to carry out an economic activity. Hence, between direct and portfolio 
investments, no separate category of investment exists. In the same vein: Communication from the 
Commission, ‘Towards a comprehensive European international investment policy’, 2-3.

328 Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of the Treaty, OJ 1988 L 
178, 5-18. A comparable definition of direct investment is applied, for instance, by the OECD (OECD, 2008, 
40) and the IMF (International Monetary Fund, Balance of Payments Manual, 5th ed. (Washington: 1993), 86. 
The concept of foreign direct investment thus traditionally involves an element of control. The purchase of 
assets abroad, the acquisition of, or a merger with an enterprise abroad, the creation of a new enterprise 
and the additional investment or reinvestment in an existing project with foreign investment are generally 
all regarded as forms of direct investment; A.J. Easson, Tax Incentives for Foreign Direct Investment (The 



68

The benchmark of international tax neutralityChapter II

and extension of  branches or new undertakings329 belonging solely to the person providing the 
capital and the acquisition in full of  existing undertakings and, in addition, the participation 
in new or existing undertaking with a view to establishing or maintaining lasting economic 
links. It furthermore includes long-term loans with a view to establishing or maintaining 
lasting economic links330 and the reinvestment of  profits with a view to maintaining lasting 
economic links. The concept covers both inward and outward investments. 

It follows that the concept of  direct investment is a very broad one. As the concept of  direct 
investment includes the establishment and extension of  branches or new undertakings 
belonging solely to the person providing the capital as well as the acquisition in full of  
existing undertakings, it can furthermore be said that the concept of  direct investment 
overlaps to a large extent with the concept of  establishment as discussed earlier. To that 
extent, it can be observed that, as under the freedom of  establishment under Article 49 
TFEU, the free movement of  capital under Article 63(1) TFEU adheres, although not 
exclusively, to the second enterprise-based approach to the definition of  foreign investment 
as discussed in this chapter in section 2.3.2. 

As far as the relevant case law of  the ECJ is concerned, it can be observed that the focus 
is predominantly on the question of  how much influence is required when determining 
whether a direct investment – as opposed to a portfolio investment – exists. Hence, the 
ECJ’s case law primarily focuses on the position of  the investor and is virtually thus not 
concerned with the question whether the other constitutive criteria for a direct investment, 
particularly the presence of  a branch or subsidiary and an economic activity, are met. As 
regards shareholdings in new or existing undertakings, the case law of  the ECJ points out 
that the objective of  establishing or maintaining lasting economic links presupposes that the 
shares held by a shareholder enable him, either pursuant to the provisions of  the national 
law relating to companies limited by shares or in some other way, to participate effectively 
in the management of  that company or in its control.331 However, unlike in the case of  
establishment, definite influence is not required. By contrast, minority interests, even very 

Hague: Kluwer Law International, 2004), 4; European Commission, European Economy, 6 (2003), 284.

329 Following the Explanatory Notes included in the Nomenclature, undertakings include legally independent 
undertakings (wholly-owned subsidiaries) and branches.

330 Following the Explanatory Notes included in the Nomenclature, long-term loans of a participating 
nature mean loans for a period of more than five years which are made for the purpose of establishing 
or maintaining lasting economic links. The main examples which may be cited are loans granted by a 
company to its subsidiaries or to companies in which it has a share and loans linked with a profit-sharing 
arrangement. Loans granted by financial institutions with a view to establishing or maintaining lasting 
economic links are also included under this heading.

331 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 101.
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small ones332, can qualify as a direct investment within the meaning of  Article 63(1) TFEU 
et seq.333 The possibility of  effective participation therefore constitutes the main criterion 
when assessing whether a direct investment exists. Furthermore, from Columbus Container 
Services one can infer by analogy that a direct investment is also present where several 
smaller investments are held by companies belonging to the same group which pursue the 
same interests and collectively participate effectively in the management or control of  the 
company.334 It follows from the above that the idea of  direct investment under the Treaty 
constitutes a substantive rather than a formal concept. It would require a factual evaluation 
on a case-by-case basis.335 

It is recognized that the substantive and factual nature of  the concept may lead to difficulties 
in determining whether a direct investment exists in a given case. For this reason, several 
attempts to quantify the concept of  direct investment under the Treaty have been made in 
the academic literature in order to create more guidance, particularly in the field of  direct 
taxation. It is noted, however, that the proposed thresholds beyond which a direct investment 
is deemed to be available vary considerably among the various authors.336 In the author’s view, 
it is questionable whether a mere formal test based on a given threshold can be considered 
suitable in order to determine whether a direct investment exists.337 After all, in that case 
the ECJ would simply have ruled that the objective of  establishing or maintaining lasting 
economic links does not presuppose a substantive, but a mere formal link based on a certain 

332 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 28; ECJ 2 June 2005, C-174/04, Commission v. 
Italy [2005] ECR I-4933, para. 30.

333 See also explicitly: Supreme Court 25 September 2009, No. 43 874, Beslissingen in Belastingzaken 31 (2010), 
para. 3.4.2.

334 Cf., by analogy, ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, paras 30-
31 read in conjunction with Opinion of Advocate General Mengozzi delivered on 29 March 2007, C-298/05, 
Columbus Container Services [2007] ECR I-10451, point 52; ECJ 2 October 2008, C-360/06, Heinrich Bauer 
Verlag [2008] ECR I-7333, para. 26.

335 To the same extent: Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 93-94; Hindelang, The Free 
Movement of Capital, 49. 

336 Cf., inter alia, M. Sedlaczek, ‘Capital and Payments: The prohibition of Discrimination and Restrictions’, 
European Taxation 1 (2000): 17, who refers to the threshold of 20% of shares as provided for in the Fourth 
Company Law Directive 78/660/EEC of 25 July 1978, OJ 1978 L 222, 11-31 and the Seventh Company Law 
Directive 83/349/EEC of 13 June 1983, OJ 1983 L 193, 1-17; W. Schön, ‘Europäische Kapitalverkehrsfreiheit 
und nationales Steuerrecht’, in Gedächtnisschrift für Brigitte Knobbe-Keuk, ed. W. Schön (Cologne: Verlag dr. 
Otto Schmidt, 1997), 751, who refers to the threshold as provided for in Council Directive 90/435/EEC of 23 
July 1990 on the common system of taxation applicable in the case of parent companies and subsidiaries 
of different Member States, OJ 1990 L 225, 6-9; J. Schönfeld, ‘Die Fortbestandsgarantie des Art. 57 Abs. 1 
EG im Steuerrecht: Anmerkung zu FG Hamburg vom 9.3.2004, VI 279/01, EFG 2004, 1573’, Internationales 
Steuerrecht 12 (2005): 412, who refers to a threshold of at least 50%, based on ECJ 13 April 2000, C-251/98, 
Baars [2000] ECR I-2787, paras 20-22. Lastly, an ownership of 10% of ordinary shares or voting stock of an 
incorporated enterprise or the equivalent of an unincorporated enterprise means that the direct investor 
is able to influence or participate in the management of an enterprise under the OECD definition of direct 
investment; OECD (2008a), 48 et seq. This threshold is also adhered to by the IMF; IMF (1993), 87.

337 In the same vein: Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 93-94.
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threshold. Only in the case of  majority holdings does it seem safe to assume that a direct 
investment is present. Accordingly, in Holböck the ECJ accepted that a shareholding of  two 
thirds of  the shares of  the company in the case at hand qualified as a direct investment.338 As 
far as minority investments are concerned, by contrast, it is submitted that a given threshold 
may only have an indicative rather than a decisive value. In that regard, it is observed that 
it is true that portfolio holdings, held for investment purposes, of  less than 10% qualified 
as portfolio rather than direct investment in Test Claimants in the CFC and Dividend GLO339 
and Haribo.340 However, in both cases it was clear from the order making the reference that 
the shareholders at stake did not own a controlling shareholding. Hence, one should not a 
contrario draw the conclusion from these cases that investments below the threshold of  10% 
are always excluded from the definition of  direct investment.341

Whether an investor can effectively participate in the management and control of  a 
company therefore requires, in the author’s opinion, an evaluation of  the actual facts and 
circumstances which should primarily, although not exclusively342, be made in the light of  
the applicable company law in the Member State concerned. In this respect, reference 
could be made, amongst other things, not only to the statutory provisions but also to the 
representation on the board of  directors, participation in policy-making processes, material 
inter-company transactions, the interchange of  managerial personnel, the provision of  
technical information and the provision of  long-term loans at lower than existing market 
rates.343 To this extent, this test differs from the test whether a definite influence exists under 
the freedom of  establishment only in terms of  the intensity of  the required influence, but 
not in substance.344

338 ECJ 24 May 2007, C-157/05, Holböck [2007] ECR I-4051, para. 38. 

339 ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 47. 

340 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
137. 

341 In a comparable vein, although less explicitly, G. Kofler & B. Prechtl-Aigner, ‘Die Beteiligungsertragsbefreiung 
nach Haribo und Salinen’, Zeitschrift für Gesellschafts- und Steuerrecht 4 (2011): 195.

342 Following the Explanatory Notes included in the Nomenclature, the EU definition of direct investment, 
effective participation in the management or control of a company must be established either pursuant 
to the provisions of national laws relating to companies limited by shares or otherwise. See also Opinion of 
Advocate General Alber delivered on 14 October 1999, C-251/98, Baars [2000] ECR I-2787, point 33, who 
opines that in determining whether effective participation in the management of a company exists, regard 
should be had to the rules of company law in the state in which the undertaking is established.

343 Cf. by analogy, OECD (2008a), 42. In the author’s view, the definition of direct investment implies that the 
investor actually makes use of the possibility to effectively participate in the management and control of 
a company. This view that a case-by-case approach should be followed is endorsed by O’Brien, ‘Taxation 
and the Third Country Dimension of Free Movement of Capital in EU Law’, 660. However, a contrary view 
was taken by the District Court of The Hague 10 March 2009, No. 07/00560, para. 4.3.11. 

344 See also Opinion of Advocate General Alber delivered on 14 October 1999, C-251/98, Baars [2000] ECR 
I-2787, point 33, who even does not seem to distinguish between establishment and direct investment at 
all.
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For the sake of  completeness, it is acknowledged that the ECJ could, by analogy to its 
case law in the context of  the freedom of  establishment in the field of  direct taxation 
which was discussed in this chapter in section 2.3.5.3, nevertheless decide in the future that 
tax legislation which is targeted only at group relations which involve an effective degree 
of  participation in the management and control of  a company, automatically falls within 
the scope of  the definition of  direct investment. Taking the Netherlands participation 
exemption regime as an example, this could mean that, for instance, shareholdings of  5% 
or more which qualify as a participation under the Netherlands participation exemption 
regime, would automatically fall within the definition of  direct investment under the Treaty. 
This approach was actually followed by the Court of  Appeals of  Amsterdam which held 
that all investments which qualify as a participation for Netherlands corporate income 
tax purposes must be regarded as a direct investment under the Treaty.345 Although this 
approach has the merit of  being very practical, it is, in the author’s view, not in line with 
the original substantive definition of  direct investment as discussed above. The concept of  
direct investment involves a term of  Union law which should, for the sake of  the uniform 
application of  Union law, not be made dependent on the definition under the national law 
of  each single Member State. Taking the Netherlands participation again as an example, this 
is even more true to the extent the Netherlands participation exemption is founded on the 
ne bis in idem principle, entailing that profits should not be taxed twice.346 The notion of  direct 
investment has no bearing on this principle of  ne bis in idem at all. By contrast, it is instead 
concerned with the idea of  effective participation.347

2.3.7.2 Concept of portfolio investment under the Treaty

As was stated earlier, the EU concept of  capital can basically be divided into direct 
investments and portfolio investments. Whereas foreign direct investment is related to the 

345 Court of Appeals of Amsterdam 26 April 2006, No. 04/02774, para. 5.6. The Netherlands Surpreme Court 
implicitly accepted that a shareholding of 12.3% in a foreign subsidiary qualified as a direct investment. By 
doing so, it possibly has accepted the approach followed by the Court of Appeals of Amsterdam; Decision 
Netherlands Supreme Court dated 26 September 2008, No. 43 338, Beslissingen in Belastingzaken 23 (2009).

346 The Netherlands participation exemption is considered to be based on two principles: the ne bis in idem 
principle and the principle of effective participation (in Dutch: "verlengstukgedachte"). Some features 
(like the 5%-minimum threshold) can be seen as a reflection of the second principle whereas other 
features, such as the exemption of income received from a participation, can be seen as a reflection of 
the ne bis in idem principle. Whether the Netherlands participation exemption is predominantly based 
on the first or the second principle, is subject to debate; cf., for instance, J.A.G. van der Geld, Hoofdzaken 
Vennootschapsbelasting (Deventer: Kluwer, 2008), 144 et seq.

347 A simple example could illustrate this. A participation of 100% in a company established in another 
Member State which is not engaged in genuine economic activities but which is nevertheless taxed at a 
genuine tax rate, still falls under the scope of the Netherlands participation exemption (cf. Article 13(11)
(a) of the Netherlands Corporate Income Tax Act 1969), even though such company does not conduct 
a genuine economic activity (which is a prerequisite for a direct investment). Here, the ne bis in idem 
principle prevails over the idea of effective participation.
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active carrying on of  a business, portfolio investment is essentially “passive”. That is to say, 
portfolio investment normally does not involve any element of  control or participation 
in the management of  the assets that form the subject of  the investment.348 Portfolio 
investment generally takes the form of  the acquisition of  securities such as shares or bonds 
and are often of  a more short-term and sometimes speculative nature.349

From case law of  the ECJ it follows that the concept of  portfolio investment under the 
Treaty entails investments which are solely made with the intention of  making a financial 
investment without any intention of  influencing the management and control of  the 
undertaking.350 Following the Nomenclature, portfolio investments furthermore include the 
following capital movements:

• Operations in securities normally traded on the capital market;

• Operations in units of  collective investment undertakings;

• Operations in securities and other instruments normally traded on the 
money market;

• Operations in current and deposit accounts with financial institutions;

• Credits related to commercial transactions or to the provision of  services 
in which a resident is participating;

• Financial loans and credits;

• Sureties, other guarantees and rights of  pledge;

• Transfers in performance of  insurance contracts;

• Personal capital movements;

• Physical import and export of  financial assets; and

• Other capital movements.

Furthermore, on the basis of  the Nomenclature, portfolio investments include investments 
in real estate as well (to the extent they do not qualify as direct investment). The term 
“investment in real estate” is not defined in the Treaty, but, according to the Nomenclature, 

348 Easson, 2; Sornarajah, 4. 

349 Communication from the Commission, ‘Towards a comprehensive European international investment 
policy’, 3.

350 ECJ 26 September 2008, C-282/04 and C-283/04, Commission v. the Netherlands [2008] ECR I-9141, para. 19. 
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is to be understood as including the purchase of  buildings and land and the construction 
of  buildings by private persons for gain or personal use. The category also includes rights 
of  usufruct, easements and building rights. In contrast, personal rights like rent are not 
covered since such rights cannot be considered an “investment”.351 In Albore, the ECJ 
furthermore ruled that the purchase of  immovable property in a Member State by a non-
resident constitutes an investment in real estate which falls within the category of  capital 
movements between Member States, whatever the reasons for it.352 As a result, investment 
in real estate must be understood as also including mere “passive” investments in real 
estate, such as investments in second residences or cottages.353 Moreover, according to the 
Nomenclature, both inbound and outbound investments in real estate are covered as far as 
these investments do not already qualify as direct investment. 

It follows from the Nomenclature that Article 63(1) TFEU also focuses on foreign investment 
as the cross-border movement of  capital and related assets that are involved in establishing 
or liquidating a foreign investment. Therefore, the free movement of  capital under Article 
63(1) TFEU incorporates the third transaction-based approach to the definition of  foreign 
investments as discussed in this chapter in section 2.3.2 as well.

2.3.7.3 Does the free movement of capital involve the pursuit of an economic 
activity?

As was established above, the concept of  establishment requires, in addition to a fixed 
establishment, the pursuit of  a genuine economic activity. In the academic literature, the 
question has been addressed whether an economic activity is required under the free 
movement of  capital as well. This question is traditionally answered in the negative. For 
instance, Weber states that in the absence of  a consideration, a capital movement in itself  
is not an economic activity. Hence, in his view it may not be necessary that the provider 
of  capital or the recipient of  capital exercises an economic activity.354 De Broe as well is of  
the opinion that the provisions on the free movement of  capital under the Treaty do not 
require the pursuit of  an economic activity.355 He refers to ECJ cases such as Barbier, Lenz 
and Manninen. According to De Broe, one should not be concerned with an activity test or 
substance requirements under the free movement of  capital.356 Lang and Heidenbauer as 
well do not exclude that the free movement of  capital may still be applicable in cases which 

351 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 210.

352 ECJ 13 July 2000, C-423/98, Alfredo Albore [2000] ECR I-5965, para. 14.

353 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 95.

354 Weber, Tax Avoidance and the EC Treaty Freedoms, 71.

355 De Broe, International Tax Planning, 862- 863.

356 Ibid., 863.
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do not involve the actual pursuit of  an economic activity.357 Advocate General Mazák, on 
the other hand in his Opinion in ELISA suggests that the free movement of  capital as well, 
must involve an economic activity:

“100. According to the case-law of  the Court, ‘wholly artificial arrangements’ are those which 

do not reflect economic reality. In the case of  freedom of  establishment, the Court has held that 

economic reality presupposes actual establishment of  the company concerned in the host State 

and the pursuit of  genuine economic activity there.

101. If  we apply this reasoning to the free movement of  capital, this appears to suggest that a 

restrictive measure should not go beyond taxing effectively the immovable property of  those 

legal persons which are formally established in another Member State, where the establishment 

in that other Member State has no economic reality.”
358

In the author’s view, the approach taken by Advocate General Mazák must be endorsed. It 
is true that it cannot be disputed that the concept of  capital does not necessarily require 
the pursuit of  an economic activity. For instance, gifts or inheritances qualify as capital, 
although they do not, by themselves, involve an economic activity.359 Also, investments in 
real estate, to the extent they do not qualify as a direct investment, are regarded as capital 
even if  no economic activity is pursued.360 A mere portfolio investor, as well, is obviously 
not required to carry on an economic activity himself.361 However, in the author’s opinion, 
it would go one step too far to draw the conclusion a contrario that the free movement of  
capital never requires the pursuit of  an economic activity. This position is clearly evidenced 
by the EU notion of  direct investment, as discussed in this chapter in section 2.3.7.1. 
Following this definition, a direct investment includes, as far as relevant, investments of  
all kinds by commercial, industrial or financial undertakings, and which serve to establish 
or to maintain lasting and direct links between the person providing the capital and the 
entrepreneur to whom or the undertaking to which the capital is made available in order to 
carry on an economic activity. In the author’s opinion, it follows from this definition that direct 
investments must involve an economic activity carried on through a branch or subsidiary 
as well. This position furthermore finds support in Cadbury Schweppes. In this case the ECJ 

357 M. Lang & S. Heidenbauer, ‘Wholly Artificial Arrangements’, in A Vision of Taxes within and outside European 
Borders, 606.

358 Cf., by analogy, Opinion of Advocate General Mazák delivered on 26 April 2007, C-451/05, ELISA [2007] ECR 
I-8251, point 101. 

359 ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203; ECJ 11 December 2003, C-364/01, Erven 
Barbier [2003] ECR I-15013. 

360 See, for instance, ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203, para. 19; CJEU 5 May 2011, 
C-384/09, Prunus, not yet reported. 

361 Cf., for instance, ECJ 15 July 2004, C-315/02, Lenz [2004] ECR I-7063; ECJ 7 September 2004, C-319/02, 
Manninen [2004] ECR I-7477. 
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ruled that the freedom of  establishment cannot successfully be relied on in the case of  a 
fictitious establishment not carrying out any genuine economic activity in a Member State.362 
Under these circumstances, the ECJ apparently did not see room either for a separate 
assessment in the light of  the free movement of  capital, which one would have expected 
if  the ECJ had accepted the view that the free movement of  capital does not involve the 
pursuit of  an economic activity in that Member State.363 In addition, the author’s position 
furthermore meshes with the ruling by the ECJ in Casati, in which case the ECJ held that the 
free movement of  capital is generally considered a precondition for the effective exercise of  
the other freedoms guaranteed by the Treaty.364 Given that movements of  capital normally 
do not arise per se, but generally involve the establishment of  branches or subsidiaries or the 
provision of  financial services, both of  which require the pursuit of  an economic activity, 
one can validly conclude that the concept of  direct investment involves the pursuit of  an 
economic activity as well. Finally, this position is also in line with the statement made in 
this chapter in section 2.1 to the effect that freedom of  investment must not be regarded 
as an aim as such, but as an instrument for international economic integration and that the 
underlying objective thereof  is to increase productivity, which should result in an increase 
of  global economic growth and welfare. From that perspective, it would be undesirable to 
facilitate capital movements which do not involve any genuine economic activity. 

In the author’s opinion, this conclusion is valid not only with regard to direct investments. 
The same conclusion must be held valid with respect to portfolio investments. It is true that a 
mere portfolio investor is not required to carry on an economic activity himself. In the author’s 
view, however, the definition of  portfolio investment implies that this must be different with 
regard to the investee. This is because portfolio investors will normally not be willing to invest 
in companies which do not pursue genuine economic activities since the prospect of  future 
yields in such a case will be very poor. To conclude, as in the freedom of  establishment 
under Article 49 TFEU, both direct investments and portfolio investments generally involve 
an economic activity carried on through a branch or subsidiary in another Member State. 

2.3.8 Concept of (financial) services: general considerations

From the above sections it follows that transnational investment by a TNC will in the majority 
of  cases involve issues of  admission, establishment and international capital movements. In 
addition to these concepts, however, a last residual conceptual issue inherent in international 

362 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 68.

363 Ibid., para. 33.

364 Cf. ECJ 11 November 1981, 203/80, Casati [1981] ECR 2595, para. 8. Similarly: Communication from the 
Commission, ‘Tax Measures to be Adopted by the Community’, 2.



76

The benchmark of international tax neutralityChapter II

investment that has to be considered is the transnational movement of  (financial) services. 

A typical feature of  trade in financial services is that it may not only comprise a transnational 
movement of  services, but also an aspect of  market access, establishment and/or capital. 
For example, the provision of  a loan by a bank to a TNC involves both the trade in 
financial services (the granting of  the loan), which may raise questions of  market access, 
and a movement of  capital (the transfer of  the principal amount of  the loan) at the same 
time. Similarly, the provision of  intra-group financing activities by a group-financing 
company may involve both the trade in financial services within the group (i.e. the financing 
activities) and establishment (of  the financing company). It follows that, besides admission, 
establishment and capital movements, transnational investment may comprise aspects of  
(financial) services as well. 

In addition, next to a possible overlap between trade in financial services with capital and/
or establishment, the concept of  services itself  may be understood in such a way that it also 
includes investment in services. One example can be found in the GATS in this respect. The 
GATS applies to measures by WTO Members affecting trade in services. The latter term is 
defined as, inter alia, measures in respect of  the presence, including commercial presence, of  persons 
of  a WTO Member for the supply of  a service in the territory of  another Member.365 The 
term “commercial presence” is thereby understood as any type of  business of  professional 
establishment, including through the constitution of  a juridical person or the creation of  a 
branch in the territory of  a Member for the purpose of  supplying a service.366 It follows that 
measures relating to inbound direct investment are also covered by the GATS.

This twofold nature of  (financial) services and their often complex nature have traditionally 
resulted in the imposition of  all kinds of  restrictions to market access and establishment 
by foreign service providers.367 Given the residual character of  the international movement 
of  (financial) services and their overlap with the concepts of  admission, establishment and 
international capital movements, these restrictions need not be elaborated on here in more 
detail. 

2.3.9 Concept of (financial) services under the Treaty

The free movement of  services is laid down in Article 56 TFEU. This provision stipulates 
that restrictions on the freedom to provide services within the Union are prohibited in 
respect of  nationals of  Member States who are established in a state of  the Union other 

365 Article XXVIII(c) of the GATS.

366 Article XXVIII(d) of the GATS.

367 UNCTAD (2006a), 5. 
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than that of  the person for whom the services are intended. According to constant case law 
of  the ECJ, Article 56 TFEU not only addresses the service provider, but also grants rights 
to the recipient of  the services.368 It follows from the case law of  the ECJ that Article 56 
TFEU may be invoked in four different scenarios, namely where:

i. only the service provider goes to another Member State369;

ii. where only the service recipient goes to another Member State370;

iii. where both the service provider and recipient go to another Member 
State371; and 

iv. where only the service crosses the border between Member States.372

According to Article 57 TFEU, services are considered to be “services” within the meaning 
of  the Treaty where they are normally provided for remuneration, in so far as they are 
not governed by the provisions relating to freedom of  movement for goods, capital and 
persons. According to the ECJ, this provision ensures that all economic activity falls within 
the scope of  the fundamental freedoms.373 Moreover, according the same provision, services 
in particular include activities of  an industrial character, activities of  a commercial character, 
activities of  craftsmen and activities of  the professions. The concept of  the provision of  
services in general is, according to the ECJ in Gebhard, characterized by its temporary nature 
(as opposed to establishment, which is more permanent in character.)374 The fact that the 
provision of  services is temporary does not mean, however, that the provider of  services 
within the meaning of  the Treaty may not equip himself  with some form of  infrastructure 
in the host Member State (including an office, chambers or consulting rooms) in so far as 
such infrastructure is necessary for the purposes of  performing the services in question.375 

Financial services are not excluded from this concept, although Article 58(2) TFEU provides 
for some limitations with respect to banking and insurance services. The concept of  the 
provision of  financial services in not defined in the Treaty or in the Nomenclature annexed 

368 ECJ 3 October 2006, C-290/04, FKP Scorpio Konzertproduktionen [2006] ECR I-9461, para. 32 with further 
references. 

369 Ibid.; ECJ 15 February 2007, C-345/04, Centro Equestre da Lezíria Grande [2007] ECR I-1425.

370 ECJ 31 January 1984, 286/82 and 26/83, Luisi and Carbone [1984] ECR 377.

371 ECJ 28 October 1999, C-55/98, Vestergaard [1999] ECR I-7641.

372 ECJ 28 April 1998, C-118/96, Safir [1998] ECR I-1897; ECJ 26 October 1999, C-294/97, Eurowings Luftverkehr 
[1999] ECR I-7447.

373 ECJ 3 October 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, para. 32. 

374 ECJ 30 November 1995, C-55/94, Gebhard [1995] ECR I-4165, para. 26.

375 Ibid., para. 27.
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to Directive 88/361/EEC. It follows from Svensson that transactions such as building loans 
provided by banks constitute services within the meaning of  Article 56 TFEU.376 It is therefore 
submitted that the concept of  the provision of  financial services must be understood as 
services that financial institutions provide in connection with movements of  capital, the term 
“financial institutions” thereby understood – in accordance with the Nomenclature annexed 
to Directive 88/361/EEC – as including banks, savings banks and institutions specializing in 
the provision of  short-term, medium-term and long-term credit, and insurance companies, 
building societies, investment companies and other institutions of  a similar character.377 
From Velvet & Steel Immobilien, it can nevertheless be derived that financial services do not 
necessarily have to be carried out by banks or other financial institutions, as long as these 
activities relate to the sphere of  financial transactions.378 It follows in the author’s view that 
financial services performed within a group of  companies may qualify as well. 

Finally, the case law of  the ECJ shows that the concept of  services under the Treaty involves 
as an economic activity as well.379 For instance, the ECJ held in Steymann that the provision 
of  services for remuneration must be regarded as an economic activity under the Treaty.380 
Although it is not required that the services are provided in a Member State through a 
fixed establishment in that Member State, one should nevertheless clearly recognize in this 
regard that the service provider is still required to be established in any Member State 
(which may be the same Member State or a Member State other than where the service 
provider is established). This implies that the service provider still needs to maintain a fixed 
establishment, i.e. a branch or subsidiary, which involves a sufficient degree of  independence 
and a sufficient degree of  management and control in the Member State concerned. 

2.4 Synthesis: genuine economic link as the fundamental 
prerequisite under EU freedom of investment 

On the basis of  the previous analysis of  the ECJ’s case law, the following synthesis is made. 
Firstly, freedom of  investment, which consists in the concepts of  establishment, capital 
and (financial) services, cannot be regarded as an aim in itself. It serves as an instrument 
for international economic integration, the underlying objective of  which is to contribute 

376 ECJ 14 November 1995, C-484/93, Svensson [1995] ECR I-3955, para. 11.

377 Cf. Smit and Herzog who define the concept of “financial services” as “services that intermediaries (such as 
financial concerns or others) provide in connection with movements of capital”; P.E. Herzog, H. Smit, ‘The 
law of the European Community - A Commentary on the EEC Treaty’, Vol. 2 (New York: Matthew Bender, 
2002), para. 67.02. See also: Baché, 77 et seq.

378 ECJ 19 April 2007, C-455/05, Velvet & Steel Immobilien [2007] ECR I-3225, para. 21 with further references.

379 On similar lines: Weber, Tax Avoidance and the EC Treaty Freedoms, 59.

380 ECJ 5 October 1988, 196/87, Steymann [1988] ECR 6159, para. 13.
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to an optimal allocation of  productive resources in the countries concerned through the 
operation of  market forces, ultimately resulting in global economic growth and increase 
of  global welfare. In this regard, the free movement of  capital is generally considered 
a precondition for the effective exercise of  the freedom of  establishment and the free 
movement of  services. 

Secondly, the EU concept of  freedom of  investment appears to perfectly mesh with 
the previous conclusion. It essentially is an economic concept. Apart from certain cases 
involving mere capital transactions, it implies a genuine economic link with the territory 
of  a Member State through the exercise of  a genuine economic activity. The notion of  
economic activity under EU law is characterized by an activity, not being of  a purely 
marginal or ancillary nature, which is usually carried out, on a continuing basis, by a private 
undertaking on a market with a business or commercial purpose, in particular the wish to 
maximize returns from capital invested. An economic activity can particularly, although not 
exclusively, be carried on through a fixed establishment in another Member State for an 
indefinite period. Such fixed establishment may find expression in the form of  (the setting-
up of) agencies, branches or subsidiaries. It furthermore involves a sufficient degree of  
independence and a sufficient degree of  management and control in that Member State. 
In the case of  companies, this implies that a company’s essential decisions concerning the 
general management of  that company and the functions of  its central administration are 
carried out in that Member State. This test therefore requires a series of  factors to be 
taken into consideration. On the other hand, the mere fact that the economic choices of  a 
company are or can be controlled by a parent company established in another Member State 
is not enough to conclude that no establishment exists in the former Member State.

Furthermore, a company can carry on a genuine economic activity directly. However, also 
a company which, owning controlling shareholdings in another company, actually exercises 
that control by involving itself  directly or indirectly in the management thereof  must be 
regarded as taking part in the economic activity carried on by the controlled undertaking. 
Such a shareholding may involve either a definite or effective influence in the management 
of  that company and in its control and is governed by the definition of  direct investment 
under the Treaty – as opposed to portfolio investments which entail investments which 
are solely made with the intention of  making a financial investment without any intention 
of  influencing the management and control of  the undertaking or, in other words, which 
entail the mere passive exploitation of  property. It follows that both direct investments and 
portfolio investments generally involve an economic activity carried on through a branch or 
subsidiary in another Member State.
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3 The benchmark of international tax neutrality

3.1 The influence of corporate income taxation on international 
investment

In the previous sections, it was demonstrated that patterns of  international investment may 
be explained by several reasons and influenced by different factors, amongst which taxation. 
In this section, the impact of  corporate income taxation on patterns of  international 
investment is examined more closely. Generally, it can be held that the precise impact of  
direct taxation on international investment cannot be indicated in the abstract but will 
depend on, inter alia, the nature of  the activities at hand and the role of  other elements, such 
as local market, economic circumstances and local infrastructure.381 Nevertheless, quantified 
and illustrative data exist in this respect, for instance in the report published in 1992 by the 
Ruding Committee in which the effects of  taxation on both portfolio and direct investment 
is examined. The Committee observes in this report with respect to portfolio investments, 
on the one hand, that such investments can be very volatile. As a result, it appears difficult 
to obtain reliable data of  the quantitative effects of  taxation on portfolio investments.382 
Nevertheless, with reference to the example of  the German introduction of  a domestic 
withholding tax of  10% on interest income in 1989, followed by a substantial capital 
flight of  portfolio investments to other more favourable tax jurisdictions, the Committee 
notes that there is some empirical evidence showing that taxation can have a significant 
impact on international portfolio investments.383 Regarding the influence of  taxation on 
direct investments, on the other hand, the Committee observes that more reliable data are 
available.384 This is explained by the fact that such investments imply a long-term relationship 
and are therefore less volatile than portfolio investments. This conclusion is reaffirmed and 
further refined by the results of  a survey initiated by the Committee in 1992.385 From this 
survey, the Committee draws the following conclusions:

• company taxation appears to have a significant impact on the location of  
five types of  real activities– as opposed to financial activities – of  MNEs: 
production plants, sales outlets, coordination centres, R&D centres and 
financial services centres;

381 Cf. UNCTAD, Tax Incentives and Foreign Direct Investment: A Global Survey (New York and Geneva: United 
Nations, 2000), 11. 

382 European Commission, ‘Ruding Report’, 94. 

383 Ibid., 95. 

384 Ibid., 96.

385 This survey was held amongst 965 responding companies in 17 different EU and non-EU countries.
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• company taxation has even a greater impact of  the financial and legal 
structure of  companies;

• taxation also appears to be a factor in determining the form in which 
profit is repatriated to a parent company; and

• compliance costs and costs of  tax planning, by contrast, do not appear to 
be greater with respect to transnational direct investment in comparison 
to domestic investment.386 

The Committee concludes that the above results suggest that there are welfare costs for the 
European Union as a whole as a result of  tax distortions to free competition.387 

Although the survey taken by the Ruding Committee was published in 1992 and could 
therefore be considered to be outdated, it is submitted that its conclusions have lost little 
of  their validity with respect to present-day international investments. The conclusions 
drawn by the Ruding Committee not only fit the generally perceived idea that the increase 
of  international economic integration worldwide and the progressive liberalization of  
transnational trade and investment has resulted in tax factors having become more 
significant over the past decades388 But other comparable studies performed more recently 
also confirm the Committee’s conclusions. For example, in the context of  tax incentives, the 
UNCTAD concluded in 2001 that tax incentives are of  importance, although moderate, in 
attracting foreign direct investment.389 Other recent review studies, for instance performed 
by Devereux and Griffith and by Mooij and Ederveen, similarly show that there is some 
evidence that taxes affect firms’ location and investment decisions.390 A recent survey by the 
latter scholars of  earlier studies also suggests that “profit shifting yield the largest tax base 
elasticities” and that “distortions on legal form might be substantial too”.391 

386 European Commission, ‘Ruding Report’, 108-109. 

387 Ibid., 109. 

388 See European Commission, ‘Corporation Tax and Individual Income Tax in the European Communities’, 
Competition, Approximation of legislation Series No. 15 (Brussels, 1970), 37 (Van den Tempel Report). See 
also Easson, 52; C. Pinto, Tax Competition and EU Law (The Hague: Kluwer Law International, 2003), 6.

389 UNCTAD (2000), 11.

390 M.P. Devereux & R. Griffith, ‘The Impact of Corporate Taxation on the Location of Capital: a Review’, Economic 
Analysis & Policy 2 (2003): 89; S. Ederveen & R.A. de Mooij, ‘Explaining the Variation in Empirical Estimates of 
Tax Elasticities of Foreign Direct Investment’, Tinbergen Institute Discussion Paper, 2005, 5 et. seq. See also: 
OECD, ‘Tax Effects on Foreign Direct Investment: Recent Evidence and Policy Analysis’, Tax Policy Studies 17 
(Paris, 2007), 47 et seq.

391 S. Ederveen & R.A. de Mooij, ‘Corporate Tax Elasticities. A Reader’s Guide to Empirical Findings’, Working 
Papers 0822 (Oxford University Centre for Business Taxation, 2008), 19. The reported semi-elasticity for 
financial leverage, on the other hand, is relatively small.
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On the other hand, and in contrast to the conclusions of  the above studies, it is put 
forward in the new economic geography literature that location decisions may not be 
responsive to taxes if  one allows for increasing returns to scale and transport costs.392 In 
other words, it may be attractive for firms to locate in agglomerations where profits are 
higher than elsewhere, the reason being that firms save on transport costs and benefit from 
agglomeration externalities.393 As a consequence, more agglomerated regions can impose 
higher corporate taxes without necessarily driving firms away.394 Nonetheless, should the tax 
rate get too high, capital will still move abroad.395

The conclusion that can be drawn from the above is that the prevailing view in the 
academic literature is that there is a relationship between income taxation and patterns of  
international investment, although a wide range of  estimates exist as far as the tax elasticity 
of  international direct investment is concerned.396 As stated earlier, other elements such as 
the nature of  the activities performed, local market and economic circumstances and local 
infrastructure may - either positively or negatively – influence the elasticity of  international 
investment decisions as well.397

3.2 Four major causes of international tax distortions

In the previous section it has been demonstrated that corporate income taxation has an 
impact on patterns of  international investment, although a wide range of  estimates exist 
as far as the tax elasticity of  international direct investment is concerned. It follows that 
corporate income taxation may lead to distortions to freedom of  investment. A tax distortion 
basically implies the absence of  tax neutrality and equity.398 Both concepts will be examined 
in more detail in the subsequent sections. For that purpose, it is, however, appropriate to 
firstly consider the major causes of  international tax distortions. 

Basically, international tax distortions may arise in four different ways. Firstly, they may arise 
as a result of  differences between the CIT systems of  the various states existing side-by-

392 Ederveen & De Mooij, ‘Explaining the Variation’, 2.

393 Ibid., 2.

394 R. Baldwin & P. Krugman, ‘Agglomeration, Integration and Tax Harmonization’, European Economic Review 1 
(2004): 21. See also on this theory: OECD, (2007), 39.

395 Baldwin & Krugman, 2. 

396 OECD, (2007), 11; Devereux & Griffith, 288-289; C. Pinto, 29. 

397 As observed by the OECD, the tax elasticity of FDI depends on the host country conditions and policies 
(including the level of corporate tax rates), types of industries/business activities covered, the time period 
examined, and other factors; OECD (2007), 48. 

398 Jeffery, 4. 
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side. For instance, an enterprise may refrain from investing in another state where under 
the CIT regime of  that other state income from such investment is effectively taxed higher 
compared to the same income from a similar investment which the enterprise could have 
made domestically, even where such an investment would, from an economic efficiency 
perspective, be desirable. Such distortions result from disparities between the tax laws of  the 
Member States concerned.399 The opposite is true as well. Differences between CIT systems 
among states may result in adverse movements of  international investment, which equally 
may result in a sub-optimal allocation of  investment.400 In this regard, reference can be 
made, inter alia, to the application by a given country of  smaller tax bases or lower tax rates 
in general or the application of  specific tax incentives, such as special tax regimes or tax 
holidays, which aim at promoting foreign investment. The discussions regarding harmful tax 
competition which have taken place over the past decades can be placed in this context.401 
But company tax distortions may also arise as a result of  differences in CIT systems between 
states, for instance differences relating to the characterization of  equity as opposed to debt 
or differences relating to the characterization of  entities as fiscally transparent as opposed 
to non-transparent.402 In all cases, patterns of  international investment may be distorted 
as a result of  a disharmony in economic and fiscal policies among the states concerned as 
reflected by differences of  CIT systems. These distortions can be removed or reduced by 
means of  international co-ordination, harmonization or unification in the field of  corporate 
income taxation. 

Secondly, tax distortions may arise as a result of  international double taxation, which occurs 
where, in the same time period, the same taxpayer is subject to comparable taxes on the same 
subject matter by two (or more) different states403 or when the same economic transaction 
or item of  income is subject to taxes in two (or more) states in the same period, but in the 
hands of  different taxpayers.404 One may think of  the double taxation of  profits derived by 

399 ECJ 12 May 1998, C-336/96, Gilly [1998] ECR I-2793. See also Douma, ‘The Three Ds of Direct Tax Jurisdiction’, 
522-533; Terra & Wattel, 47. 

400 Deweirdt, 146; Ruding, 93. 

401 Differences between national tax systems may, by contrast, also result in capital movements which 
actually contribute to global welfare. The phenomenon of “good” or fair tax competition can be placed 
in this context, which means that there may be positive effects as well both from the perspective of the 
government which has to balance the procurement of public goods with the level of taxation and from the 
perspective of the taxpayer who is going to evaluate the “cost-benefit” ratio of his tax burden; cf. W. Schön, 
‘General Report’, in Tax Competition in Europe, ed. W. Schön, (Amsterdam: IBFD Publications, 2003), 6-7; C. 
Pinto, 10-11.

402 In more detail, for instance, J. Barenfeld, Taxation of Cross-Border Partnerships (Amsterdam: IBFD 
Publications, 2005).

403 See OC Introduction/1. This is also referred to as international juridical double taxation. 

404 K. Vogel, Klaus Vogel on Double Tax Conventions, 3rd ed. (London: Kluwer Law International, 1997), 
Introduction, m. No. 3. This is also referred to as international economic double taxation. 
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a domestic enterprise on its investment abroad caused by the parallel exercise of  taxation 
powers of  or by transfer pricing mismatches in the states concerned. Such double taxation 
clearly may distort free competition, even where the movement of  investment as such is 
fully liberalized. As stated by Advocate General Colomer in his opinion in D., the fact that 
a taxable event might be taxed twice “is the most serious obstacle there can be to people 
and their capital crossing internal borders”.405 In the absence of  relief  for double taxation, 
an enterprise investing in another state suffers a competitive disadvantage in relation to its 
competitors established in that state.

A third reason why corporate income tax distortions may occur is that CIT measures can 
be applied as an instrument to ensure that investments are made domestically rather than 
abroad. This aim may be pursued by applying restrictive CIT measures which distinguish 
between investments made by residents and non-residents and by CIT measures which 
distinguish between investments made domestically and investments made abroad. 
Reference could be made, inter alia, to discriminatory taxation measures relating to the 
raising of  capital, payments of  dividend, interest and royalty income and the discriminatory 
granting of  tax credits.406 To the extent these measures tax transnational investment less 
favourably than comparable domestic investment, they may have an adverse effect on the 
freedom of  investment. 

Lastly, corporate income tax distortions may arise as a result of  the setting-up of  tax 
avoidance schemes by enterprises. One may think of  the erosion of  a country’s tax base as a 
result of  transfer pricing or the payment of  interest on excessive or artificial debts. Another 
example is the shifting by residents of  their investments abroad to countries with a lower 
tax rate in order to avoid domestic tax.407 Such practices may reduce the effective tax burden 
on transnational investment in comparison to a similar domestic investment. Accordingly, 
without further state intervention they may face a domestic investor with a competitive 
disadvantage in comparison to its internationally operating competitor which could result 
in distortions of  free competition. To which extent such countermeasures should or should 
not be allowed essentially comes down to the – basically normative – question as to what 
constitutes forbidden tax avoidance as opposed to legitimate tax planning. This question 
need not be elaborated on here but is discussed in Chapter V.2.6.3.4. 

405 Opinion of Advocate General Colomer delivered on 26 October 2004, C-376/03, D. [2005] ECR I-5821, point 
85. 

406 Ruding, 61 et seq.

407 Bakker, 22.
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3.3 The benchmark of international tax neutrality

3.3.1 Introduction

The phenomenon of  corporate income tax distortions as discussed in the previous section 
can be linked to the idea of  international tax neutrality. Basically, international tax neutrality 
means the absence of  company tax distortions. It implies that, if  markets are perfectly 
competitive, global economic efficiency is achieved by tax rules that do not distort the 
decisions that investors would have made in the absence of  taxation.408 In other words, 
business decisions should be taken on the basis of  economic rather than on the basis of  
tax considerations. In its ultimate consequence, international tax neutrality would require 
a zero rate of  taxation, since basically any non-zero taxation distorts decisions regarding 
investment (as well as decisions regarding labour and savings). In addition, given the actual 
existence of  income taxation – nation States cannot exist without raising revenue by way 
of  the levy of  taxes – it would require worldwide harmonization of  CIT systems. This is 
because differences between CIT systems may influence the decision of  investors as to 
where to invest as well, as was established in the previous section. It is obvious that the 
standard of  international tax neutrality, thus understood, is neither feasible nor advisable 
and must be considered virtually non-operational. It is for this reason that one normally 
focuses on a “second-best” benchmark international tax neutrality which, although not 
implying full neutrality, can be considered more operational given the actual existence of  
different CIT systems worldwide. In the next sections, a survey of  the most prevailing 
academic views on international tax neutrality is presented. On the basis of  this survey, the 
benchmark of  international tax neutrality as it is to be understood for the purposes of  this 
study is subsequently set out. 

3.3.2 Capital export neutrality 

One concept of  tax neutrality developed in the academic literature focuses on capital 
supply or capital export neutrality (“CEN”).409 CEN prevails when a tax system provides no 
incentive to invest at home rather than abroad, or vice versa.410 It is perceived that under these 

408 See, for example, R.A. Green, ‘The Troubled Rule of Nondiscrimination in Taxing Foreign Direct Investment’, 
Law and Policy in International Business, 26 (1994/1995), 124. 

409 Fundamentally: P. Musgrave (at the time of publication: P. Richman), Taxation of Foreign Investment Income. 
An Economic Analysis (Baltimore, MD: Johns Hopkins Press, 1963) as refined in P. Musgrave, United States 
Taxation of Foreign Investment Income: Issues and Arguments (Cambridge: Law School of Harvard University, 
1969). 

410 See, for instance, OECD, ‘Taxing Profits in a Global Economy’ (Paris, 1991), 39; M.P. Devereux, ‘Taxation of 
Outbound Direct Investment: Economic Principles and Tax Policy Considerations’, Working Paper 08/24 
(Oxford, Oxford University Centre for Business Taxation, 2008); M.S. Knoll, ‘Reconsidering International Tax 
Neutrality’, Research Paper No. 09-16 (Pennsylvania: University of Pennsylvania, 2009), 3. It is recognized in 
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circumstances an efficient allocation of  production is promoted.411 CEN is achieved when 
investors face the same marginal effective tax rate on income from capital, irrespective of  
whether an investment is made domestically or abroad.412 A tax regime based on CEN would 
tend to equate the pre-tax rates of  return on investment across countries since each investor 
would obtain the same after-tax return on domestic and foreign investment.413 Accordingly, 
a cross-country equalization of  the rates of  return before tax would imply that no output 
gain can be made by reallocating capital from one country to another.414 Under a tax system 
based on CEN, efficient allocation of  international investment is thus achieved since such a 
tax system does not distort the efficient flow of  capital from low-return countries to high-
return countries.415 

It follows that CEN, in its ultimate consequence, would permit residence-based taxation only 
whereby residents would be taxed on their worldwide income without deferral and without 
discrimination between income from domestic investments and income from investments 
in other countries.416 However, current practice in international taxation shows that this 
approach is not adhered to. Source-based taxation exists as well. CEN then requires a system 
under which residence countries neutralize the perceived distortive effects of  differing host-
country tax systems. This would be achieved where residence countries tax their residents 
on their worldwide income without deferral and without discrimination between income 
from domestic investments and income from investments in other countries and grant their 
residents a full tax credit for foreign taxes.417

this respect that tax neutrality considerations should not only focus on the factor of production capital but 
also on labour (the second factor of production) since capital in itself cannot produce any income. Taking 
the production factor labour into account in this regard as well, one should rather focus on capital and 
labour export neutrality (“CLEN”); cf. Kemmeren, Principle of Origin, 72. However, since the free movement 
of labour (or persons, as the case may be) is not included in the scope of this study, it will not explicitly be 
taken into account any further. 

411 Cf., inter alia, R. Musgrave, ‘Criteria for Foreign Tax Credit’, in Taxation and Operations Abroad, ed. R. Baker 
(New York: Princeton, Tax Institute Symposium, 1960), 83 et seq.; T. Horst, ‘A Note on the Optimal Taxation 
of International Investment Income’, Quarterly Journal of Economics 94 No. 4, (1980): 793 et seq. 

412 Ibid. 

413 Musgrave, ‘Criteria for Foreign Tax Credit’, 84; OECD (1991), 39; M.A. Desai & J.R. Hines, ‘Evaluating 
International Tax Reform’, National Tax Journal 56, No. 3 (2003): 492. 

414 See, inter alia, R.A. Musgrave & P.B. Musgrave, ‘Inter-nation equity’, in Modern Fiscal Issues: Essays in Honour 
of Carl S. Shoup, eds R. Bird & J. Head (Toronto: University of Toronto Press, 1972), 69; OECD (1991), 39. 

415 Cf., for example, Green, 125; Horst, 796, stating that CEN would assure an efficient allocation of the capital-
exporting country’s supply of capital. 

416 To that extent, for example, Green, 126; W. Schön, ‘International Tax Coordination for a Second-Best World 
(Part I)’, World Tax Journal 1 (2009): 79. 

417 P.B. Musgrave, ‘Interjurisdictional equity in company taxation: principles and application to the European 
Union’, in Taxing capital income in the European Union: issues and options for reform, ed. S. Cnossen (Oxford: 
Oxford University Press, 2000), 48, A. Schäfer, International company taxation in the era of information and 
communication technologies (dissertation Manheim, 2006), 84; Green, 127. W. Schön, ‘International Tax 
Coordination for a Second-Best World (Part I)’, 79. 
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3.3.3 Capital import neutrality 

Above it was indicated that CEN tends to guarantee an efficient allocation of  international 
investment. However, under a CEN-based tax system investors who are resident in different 
countries will nevertheless obtain different after-tax rates of  return on their investments 
in their respective residence countries, since the tax system of  each residence country will 
differ. Provided that residents of  each country can add to their capital by saving, these 
differences in net return to saving will tend to distort an efficient allocation of  world 
savings.418 An efficient international allocation of  savings would thus require that residents 
of  each country face the same net rates of  return on their capital as a result of  which the 
market trade-off  between present consumption and future consumption is the same for 
every saver.419 

This latter objection is met by the idea of  capital import neutrality (“CIN”).420 CIN prevails 
when domestic and foreign suppliers of  capital to any given national market obtain the same 
after-tax rate of  return on their investment in that market.421 It means that capital funds 
originating in various countries should compete on equal terms in the capital market of  
any country.422 Under such a tax system, capital will flow among countries until the after-tax 
rate of  return is equal, regardless of  the country in which the supplier of  capital is resident. 
Accordingly, an efficient allocation of  world savings is promoted.423 

CIN requires that residence countries exempt their residents from taxation on the income 
from their investments abroad and that host countries tax the income from investments 
in the country equally, regardless of  whether the investments are owned by domestic or 
foreign residents.424 

418 See, for instance, Green, 134. 

419 See, for instance, Green, 127; Devereux, 6; Horst, 796, who states that CIN would assure an efficient 
allocation of the capital-importing country’s demand for capital. 

420 Fundamentally: Musgrave (P. Richman), Taxation of Foreign Investment Income. An Economic Analysis and 
Musgrave, United States Taxation of Foreign Investment Income.

421 OECD (1991), 39. Again, as noted in the previous section it is admitted that also the production factor 
labour should actually be taken into account in this regard, thus focusing on capital and labour import 
neutrality (“CLIN”); cf. Kemmeren, Principle of Origin, 72.

422 Musgrave, ‘Criteria for Foreign Tax Credit’, 85; C. HJI Panayi, Double Taxation, Tax Treaties, Treaty Shopping 
and the European Community (Alphen aan den Rijn: Kluwer Law International, 2007), 10; Knoll, 3. 

423 Desai & Hines, 493; Green, 135. See also Schäfer, 85, who refers in this regard to “international consumption 
efficiency”. 

424 Schön, ‘International Tax Coordination for a Second-Best World (Part I)’, 80; Green, 135. 
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3.3.4 Capital ownership neutrality 

Parallel to the above distinction between CEN and CIN, which in the absence of  identical 
tax bases and tax rates cannot be achieved simultaneously425, both legal and economic 
scholars have more recently developed another concept of  neutrality which focuses on 
the ownership rather than on the location of  capital assets: capital ownership neutrality.426 
Green submits in this regard that the debate over CIN and CEN is based on a model 
of  foreign direct investment that is no longer adequate.427 He argues that it disregards the 
current existence of  efficient foreign firms and the fact that owners of  capital can, given 
the current liberalization of  international movements of  portfolio capital on the world 
capital market, engage in foreign capital not only by investing in domestic firms that engage 
in foreign direct investment, but also by making portfolio investments in foreign firms.428 
Green observes that foreign direct investment may nevertheless entail certain ownership 
advantages which are absent in the case of  foreign portfolio investment. He observes that 
capital in a given location might be less productive if  owned and controlled by a local firm 
than if  owned and controlled by a foreign firm that possesses a unique ownership advantage 
(e.g. patents, distinct products, know-how) that cannot be exploited efficiently through arm’s 
length market transactions.429 This explains why foreign direct investment still exists despite 
the fact that capital movements can also take place at least as efficiently through foreign 
portfolio investment. It follows that, according to Green, the international tax system would 
promote global economic welfare if  it did not distort ownership of  capital by the firm that 
could obtain the highest before-tax return from employing it.430 Such capital ownership 
neutrality would prevail if  the international tax system is neutral with respect to the identity 
of  the firm that owns and controls capital in a given country.431 

425 See, for instance, M.J. Graetz & A.C. Warren, ‘Dividend taxation in Europe: when the ECJ makes tax policy’, 
Common Market Law Review 6 (2007): 1582. 

426 See: Green, 113 et seq.; Desai & Hines, 487 et seq.; Devereux, at 9 and 15, who observes that this author has 
introduced this term in 1990, albeit in the true meaning of “market neutrality” where taxes do not distort 
competition between companies which would require full harmonization of source- and residence-
corporation taxes, with reference to M.P. Devereux, Capital export neutrality, capital import neutrality, 
capital ownership neutrality and all that (Institute for Fiscal Studies, unpublished, 1990). Knoll submits 
that ownership neutrality can be understood as a second meaning of CIN and seems to be the primary 
meaning intended by Musgrave when the idea of CIN was introduced in 1963; Knoll, 18-19.

427 Green, 138. 

428 Ibid., 138 et seq.

429 Ibid., 142. Schön rightly observes in this regard that this doctrine thus brings to the fore the necessity 
of applying elements of a “theory of the firm” to international taxation. This is because the decision for 
taxpayers to integrate certain activities into the firm’s hierarchy rather than get access to their output on 
an on-the-spot contractual basis is of high importance for the efficient coordination of business activities; 
Schön, ‘International Tax Coordination for a Second-Best World (Part I)’, 81. 

430 Ibid., 142. 

431 Ibid., 138. 
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Desai and Hines similarly recognize that the costs and benefits of  ownership appear to be 
central to the choice between investment in a country and serving the same market with arm’s 
length transactions.432 Like Green, they submit that ownership is associated with significant 
productivity differences and that recent evidence shows that foreign direct investment is 
driven by something other than transfers of  net saving between countries.433 Based on the 
assumption that the productivity of  capital depends on the identities of  its owners, tax 
systems promote efficiency if  they encourage the most productive ownership of  assets 
within the set of  feasible investors.434 Desai and Hines similarly come to the conclusion 
that capital ownership neutrality requires that ownership is determined by productivity 
differences rather than by tax differences.435 It follows that CON requires that one company 
have no competitive advantage over another as a result of  differential effective tax rates 
depending on ownership.436

Opinions diverge as to under which conditions a tax system satisfies CON.437 Green concludes 
that CON would require the state of  residence to exempt its residents from taxation on 
foreign income and the host country not to discriminate between domestic and foreign or 
foreign-owned enterprises in its territory.438 In his view, a tax system based on CON would 
require exclusive source state-based taxation.439 Desai and Hines, on the other hand, conclude 
that CON is met not only if  all countries exempt foreign income from tax, but also if  all 
countries tax foreign income while permitting taxpayers to claim foreign tax credits.440 

3.3.5 International tax neutrality as a requirement of equal tax treatment

In the context of  international tax distortions, Van den Tempel has rejected the traditional 
distinction between CEN and CIN as a means to best promote efficient allocation of  

432 Desai & Hines, 489.

433 Ibid., 489-490.

434 Ibid., 494.

435 Ibid. 

436 Cf. Devereux, 15. Kane has submitted that CON holds where the potential acquirer with the greatest 
productivity advantage will be able to offer the highest bid for the target. Conversely, an ownership 
distortion will arise where a potential acquirer is able to outbid a rival that would be a more productive 
owner of the assets; M.A. Kane, ‘Ownership Neutrality, Ownership Distortions, and International Tax 
Welfare Benchmarks’, Virginia Tax Review 1 (2006): 53 et seq.

437 As observed as well by Schön, ‘International Tax Coordination for a Second-Best World (Part I)’, 81 with 
further literature references. 

438 Green, 144. 

439 Ibid. The same conclusion is drawn by the OECD in stating that where the productivity of capital does not 
depend on the location of investment but on the company owning the capital, a credit system does not 
guarantee tax neutrality since it tends to reallocate resources from more efficient to less efficient firms. Cf. 
OECD (1991), 41.

440 Desai & Hines, 494. 



90

The benchmark of international tax neutralityChapter II

international investment. In this respect, he introduces the concept of  equality of  fiscal 
treatment instead of  focussing on CEN and CIN. He explains that equality of  fiscal 
treatment does not mean that the same amount of  tax is due on domestic investments and 
analogous transnational investments. Although he acknowledges that differences between 
the national tax systems unavoidably lead to differences in the tax amounts due, Van den 
Tempel states that such differences can only be removed by means of  a harmonization 
of  legislation.441 When determining the yardstick of  equal tax treatment, these factors are, 
however, eliminated by assuming that the tax base, the rates and the implementation of  the 
tax are equal in all countries. Then, the test of  equal tax treatment is met where under these 
circumstances a system is neutral in respect of  the investment by residents in their own 
country or abroad and is neutral in respect of  investment by residents or non-residents. The 
standard of  equal treatment thus includes both detrimental and preferential treatment of  
transnational investment compared to domestic investment.

Van den Tempel points to the advantage of  the application of  the standard of  equal tax 
treatment of  being more accurate and, accordingly, more operational. According to Van den 
Tempel, equal tax treatment does not impose unrealistic requirements on the co-operation 
of  the states concerned and it is reconcilable with all kinds of  tax systems and all kinds 
of  tax rates.442 Moreover, both the credit method and the exemption method comply with 
the requirement of  equal fiscal treatment.443 Nevertheless, Van den Tempel recognizes 
that differences in circumstances may justify an exception to the ideal of  tax neutrality. 
Among these differences, reference is made to developing economies, provisions against 
international tax avoidance and evasion and practical considerations.444

3.3.6 Inter-nations neutrality

In the academic debate on international tax neutrality, Vogel as well has rejected the 
traditional distinction between CEN and CIN. Vogel firstly establishes that the basic idea 
of  tax neutrality is that taxes should be imposed in such a way that economic processes are 
distorted as little as possible.445 Given this basic idea, Vogel does not see how the concept of  
tax neutrality could be divided. He submits that:

441 European Commission, ‘Van den Tempel Report’, 37. 

442 A.J. van den Tempel, ‘Internationale neutraliteit bij directe belastingen’, in: Cyns en Dyns (Deventer: Kluwer, 
1975), 210. 

443 Ibid., 210-211.

444 Ibid., 214 et seq. 

445 K. Vogel, ‘Worldwide vs. source taxation of income – A review and re-evaluation of arguments (Part II)’, 
Intertax 10 (1988): 313. 
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“neutrality applied only to certain economic processes, to a selection out of  the totality, like 

capital export or import, would always be less than full neutrality; it would be non-neutral.”
446

 

Instead of  focussing on CEN and CIN, the question to be raised with regard to achieving 
international tax neutrality should be, according to Vogel, which preliminary conditions 
must exist in each of  the countries concerned to prevent the combined effect of  their tax laws 
from favouring investment in one of  these countries.447 This concept is referred to by Vogel 
as inter-nations neutrality. 

The concept of  inter-nations neutrality was already elaborated on earlier by Ture. Ture 
acknowledges in this respect that it does not seem possible to formulate a concept of  inter-
nations neutrality, given the existence of  different tax systems which by their nature result 
in non-neutrality.448 Nevertheless, he submits that each state should still respect the degree 
and shape of  non-neutrality which has been caused in another state by that state’s tax law.449 
According to Ture, inter-nations neutrality therefore means that the taxation does not alter 
the relative prices of  goods, services, activities, production inputs, etc. in the private sector 
and, accordingly, requires that neither country will attempt to use its fiscal powers to change 
relative prices in the other country, any more than it would in the absence of  taxes.450

Vogel has further developed Ture’s view on international tax neutrality by introducing the 
benefit principle. Vogel observes that for an investor not only the level of  taxation but also 
the level of  state-provided services or benefits as the case may be, such as infrastructure, 
security, economic stability and education, is taken into account in deciding on investment, 
for these services determine to some extent the production costs of  an enterprise.451 
In addition, also transaction costs made by an enterprise, i.e. costs not relating to the 
production itself, but to the arrangement of  contracts and the subsequent monitoring 
and enforcing thereof, are influenced by public services such as a state’s system of  legal 
protection, the standard of  its public security, the efficiency of  its administrative agencies 
and the services provided by them, the existence of  standards of  measurement, the stability 
of  money, etc.452 

446 Ibid.

447  Ibid.

448 N. Ture, ‘Taxing Foreign Source Income’, in U.S. Taxation of American Business Abroad, 37 (1975): 38, as cited 
by Vogel, ‘Worldwide vs. source taxation of income (Part II)’, 313 et seq.

449 Ibid.

450 Ibid., 38-39. 

451 Vogel, ‘Worldwide vs. source taxation of income (Part II)’, 313. See also K. Vogel, Taxation of Cross-border 
Income, Harmonization, and Tax Neutrality under European Community Law (Deventer: Kluwer, 1994), 26.

452 Ibid. 
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Vogel subsequently submits that the reference base for establishing neutrality should 
therefore not be the allocation which would be achieved hypothetically if  there were no 
taxes, but that which would be achieved if  there were no state influence, either positive or 
negative, on investment.453 Assuming that the relation of  taxes and public goods is equal 
for all countries (which in reality is not the case), inter-nations neutrality then requires that 
the relation between taxes and burdens and public goods and benefits, as the case may be, 
is not disturbed to the disadvantage of  cross-border investment.454 Vogel thus arrives at the 
conclusion that:

“inter-nations neutrality requires that a taxpayer who conducts an enterprise in another country 

– or market – and thus utilizes the other country’s facilities (public goods) can be sure of  being 

taxed no more than anyone else who, under the same circumstances, uses these facilities to the 

same extent.”
455

 

According to Vogel, residence-based taxation on worldwide income is not compatible with 
the principle of  inter-nations neutrality since the level of  public goods differs from country 
to country. No state is therefore able to ensure through its domestic tax law that investments 
made by its residents, wherever made, are subject to the same transaction- and other state-
induced costs.456 In Vogel’s view, taxation of  cross-border investment is economically 
efficient only if  an investor pays no more tax than is imposed on domestic enterprises in 
the same country in which the enterprise is established.457 Hence, according to Vogel inter-
nations neutrality implies source state-based taxation.458

3.3.7 Evaluation

As was established earlier, freedom of  investment, as an element in international economic 
integration between the Union and the respective non-EU Member States is perceived to 
contribute to an optimal allocation of  productive resources in the countries concerned 
through the operation of  market forces, ultimately resulting in global economic growth 
and an increase of  global welfare. The idea of  international tax neutrality must be placed 
in this context. Basically, international tax neutrality implies the absence of  company tax 
distortions. The question here is: when is international tax neutrality achieved? As one can 
infer from the previous survey, different academic views on international tax neutrality 

453 Vogel, ‘Worldwide vs. source taxation of income (Part II)’, 314. 

454 Ibid.

455 Ibid.

456 Vogel, Taxation of Cross-border Income, 27. 

457 Vogel, ‘Worldwide vs. source taxation of income (Part II)’, 314. 

458 Ibid., 315. 
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exist, focussing on i) an optimal allocation of  production under CEN implying exclusive 
residence state-based taxation, ii) an optimal allocation of  world saving under CIN implying 
exclusive source state-based taxation, iii) optimal allocation of  ownership under CON 
implying exclusive source state-based taxation or, arguably, residence state-based taxation 
while permitting taxpayers to claim foreign tax credits, iv) non-discrimination under the 
standard of  equal tax treatment under the assumption of  full harmonization of  the tax base 
and tax rates in all countries concerned and v) the benefit principle under the standard of  
inter-nation neutrality implying, like CIN, exclusive source state-based taxation. Since the 
implications of  at least some of  the views presented cannot be reconciled, a choice between 
the different views has to be made for the purposes of  this research. 

Firstly, the approach to international tax neutrality chosen by Van den Tempel, entailing 
equal tax treatment cannot, in the author’s view, be adopted as an appropriate benchmark 
for this study. Although this concept, it is true, provides for a clear and convenient yardstick 
which can be applied by both residence state-based and source state-based CIT systems, 
the fundamental objection is that it is too theoretical. This is because it assumes that the 
tax base, the rates and the implementation of  the tax are equal in all countries, although 
in reality this is not the case.459 On the contrary, it is actually the absence of  international 
harmonization of  corporate income taxes that has given rise to the debate on international 
tax neutrality. The above approach thus focuses only on one aspect of  neutrality, namely 
unequal treatment, while disregarding other elements which may give rise to international 
tax distortions as well, as was demonstrated in this chapter in section 3.2. In addition, against 
the application of  a norm of  equal tax treatment for the purposes of  this study one could 
argue that this would ultimately not result in practical solutions. This is because freedom of  
investment, in fact, already comes down to equal tax treatment. Thus, applying the norm 
of  equal treatment as a benchmark against which the EU rules on freedom of  investment 
would be measured would be nothing more than using another way of  expressing the 
requirement of  freedom of  investment.460 It is submitted that such a benchmark cannot be 
considered appropriate.

With respect to CEN, CIN and CON as standards for international tax neutrality, it is submitted 
that from a methodological point of  view it is difficult to see how neutrality could be achieved 
when focussing on one element of  transnational investment – production, savings, ownership 
– only. As contended by Vogel, when neutrality means the absence of  (nearly) all external 
influences, distinguishing between different types of  neutrality is self-contradictory.461 To that 

459 In the same sense: Kemmeren, Principle of Origin, 72, fn. 17.

460 See by analogy: Warren, 167. 

461 K. Vogel, ‘Which Method Should the European Community Adopt for the Avoidance of Double Taxation?’, 
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extent, the approach taken by Vogel should be preferred from a methodological point of  view, 
leaving aside the question whether and to which extent the effect of  reducing the welfare cost 
of  production, savings or ownership misallocation under CEN, CIN and CON does so at the 
cost of  distorting savings, ownership and production, respectively.462

The standards for international tax neutrality discussed above also raise other objections to 
the extent they result in exclusive residence state-based taxation. Taking a tax system based 
on CEN and the credit system which intrinsically follows from that system as an example, it 
is established that a tax system based on CEN disregards differences between states in the 
field of  infrastructure and public services.463 It thus neutralizes only one aspect (i.e. taxes) out 
of  a whole spectrum of  transaction- and other state-induced costs and thus assumes that 
tax rate differences are unrelated to the differences in the benefits that host countries receive 
from incoming foreign investment.464 Moreover, it places foreign owners of  efficient firms in 
a disadvantageous position compared to (foreign) owners resident in lower-tax jurisdictions, 
whose firms may be less efficient while still yielding a higher after-tax rate of  return. In 
addition, a lower after-tax return following from a tax system based on CEN adversely affects 
the enterprise’s possibilities to attract external financing for new investments.465 Another 
disadvantage of  a CEN-based system is that it neutralizes the effects of  tax incentives provided 
by the host country which aim at promoting local economic development and investment. It 
further ignores distribution of  the funds to the shareholder as an investment option available 
for a corporation and its shareholders resident in different states.466 In addition, a credit system 
which intrinsically follows from a system of  CEN is administratively cumbersome,467 In the 
author’s view, this holds true not only with regard to the taxpayers, but also as concerns the 
tax administration. Lastly, the location of  residence following CEN gives rise to many sorts of  
manipulation and generates an incentive for the taxpayer to move his or her residence abroad 
to a country where worldwide taxation is combined with a lower tax rate.468

Bulletin for International Taxation 1 (2002): 5. 

462 With respect to the relationship, in terms of elasticity, between real capital and ownership, Desai and Hines 
conclude that this issue needs further empirical research; Desai & Hines, 495-496. With respect to the 
relationship, in terms of elasticity, between real capital and savings, academic literature has traditionally 
tended to assume that private savings are rather inelastic with respect to the net rate of return and that 
CEN is therefore preferable to CIN from the viewpoint of economic efficiency; OECD (1991), 40. 

463 Cf., inter alia, Van den Tempel, 211. 

464 Desai & Hines, 493. 

465 O. Grandenberger, ‘Kapitalexportneutralität versus Kapitalimportneutralität. Allokative Überlegungen 
zu einer Grundfrage der internationalen Besteuerung’, Aufsätze zur Wirtschaftspolitik, No. 7 (Mainz: 
Forschungsinstitut für Wirtschaftspolitik, 1983), 23; Kemmeren, Principle of Origin, 75. 
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However, several scholars have pointed out that CIN and CON have their weaknesses 
as well. It is argued that under a system of  CIN higher taxes in the host country could be 
circumvented more easily by moving the capital to another lower-tax jurisdiction and that is may 
also encourage host countries to offer special investment incentives in order to attract foreign 
investment, resulting in international tax competition.469 In addition, Schön submits that CIN 
looks particularly weak from an analytical point of  view, as it presupposes a specific competitive 
situation between a domestic taxpayer and a foreign taxpayer who establishes an economic 
activity in the same country.470 However, in the current globalized economy, this is not the case: 

“A multinational firm establishing a production site or an R&D centre in a given country does 

not start this operation in order to produce goods primarily for the customers located in that 

country, competing with domestic firms located in that country. It rather looks for a place of  

activity from where it can cater to a world market, fending off  competitors from many other 

countries, not only from the country where the business is located.”
471

Schön thus concludes that the concept of  CIN is deeply rooted in the idea of  a traditional 
unity of  state, territory and market, which simply has evaporated over the decades.472 

With respect to CON, Kane establishes that this idea as developed by Desai and Hines 
appears to be based on the assumption of  a fixed amount of  financial capital in the hands 
of  each investor, which in reality is not the case, at least as far as firms are concerned.473 
In addition, although he acknowledges that ownership effects have played an increasingly 
important role as a determinant of  foreign direct investment, there is not sufficient 
empirical evidence that taxation operates as a distortion to ownership patterns, particularly 
since it is difficult to demonstrate how much of  the tax sensitivity is related to locational 
factors and how much is related to ownership factors.474 Devereux points to the weakness 
of  CON because in practice companies do not always sell their output in the location of  
production.475 Consequently, taxation by the residence or source country under CON still 
may create distortions when the output is sold on third markets.476

According to the author, the above objections are met if  one is to accept that neutrality does 
not merely imply that taxation should not adversely influence transnational investment but, 

469 OECD (1991), 40. 

470 Schön, ‘International Tax Coordination for a Second-Best World (Part I)’, 81.

471 Ibid.

472 Ibid.

473 Kane, 53 et seq. 

474 Ibid.

475 Devereux, 15. 

476 Ibid.
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rather, that the relation between taxes (burdens) and public goods (benefits) should not be disturbed 
to the disadvantage of  transnational investment. It is submitted that this approach deserves 
preference over the other views on tax neutrality, as discussed above. As compellingly 
demonstrated by Vogel, the effect of  taxes cannot be isolated from the overall effects of  
all other state-induced transaction- and production costs and benefits.477 Accordingly, a tax 
system should guarantee inter-nations neutrality in order to promote an efficient allocation 
of  the productive resource of  capital. Taxation on the basis of  residence is incompatible 
with such a neutrality approach since no state can ensure that foreign investments made by 
its residents are subject to the same transaction- and other state-induced costs and benefits. 
Inter-nations neutrality therefore implies adherence to a system of  source state-based 
taxation. 

The above idea that a link exists between burdens and benefits has been endorsed as an 
underlying principle for the allocation of  tax jurisdiction amongst states and, hence, as 
a justification for source state-based taxation in the academic literature.478 However, it is 
acknowledged that its validity has been questioned by other scholars well. Cnossen, for 
instance, submits in this regard that source-based taxation cannot be rationalized on the 
basis of  the above benefit principle. In his view, this is because profits are not an appropriate 
proxy to charge corporations for the value of  government services provided free of  charge. 
For that purpose, selective taxes, such as road user charges and affluent levies, would be 
needed.479 Schön as well has rejected the above benefit principle as a justification for source 
state-based taxation. He submits that it seems unfeasible to identify the benefits a company 
has received from a specific government or a defined market as compared to benefits received 
from other governments or markets and, in addition, that there is no reliable proportionality 
between the size of  the income arising from a certain economic activity and the amount 
of  public goods used to generate income.480 Schön furthermore wonders how one would 

477 Vogel, ‘Taxation of Cross-border Income’, 26. 

478 See, inter alia, Musgrave, ‘Interjurisdictional equity in company taxation’, 47; R.A. Musgrave, ‘The Carter 
Commission Report’, The Canadian Journal of Economics 1 (1968) (supplement): 161; K. Vogel, ‘Worldwide vs. 
source taxation of income – A review and re-evaluation of arguments (Part III)’, Intertax 10 (1988): 395-396; 
Kemmeren, Principle of Origin, 23; D. Pinto, E-Commerce and Source-Based Income Taxation, (Amsterdam: 
IBFD Publications, 2003), 17; P. Gomes & F. Pouget, ‘Corporate Tax Competition and the Decline of Public 
Investment’, Working Paper Series No. 928 (Frankfurt am Main: European Central Bank, August 2008), 8 
and, although less explicitly, M.P. Devereux & D.B. Sørensen, ‘The Corporate Income Tax: International 
Trends and Options for Fundamental Reform’, Economic Papers, No. 264 (Brussels: European Commission, 
2006), 17.

479 S. Cnossen, ‘Reform and Coordination of Corporation Taxes in the European Union: An Alternative Agenda’, 
Bulletin for International Taxation 4 (2004): 135, fn. 5. See also OECD (1991), 41 referring to opponents of 
this approach who suggest that the assumption that source state taxes approximate the value of offered 
public services is hardly realistic. 

480 Schön, ‘International Tax Coordination for a Second-Best World (Part I)’, 75.
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distinguish the part of  the revenue which is used for the financing of  (public) goods from 
the part which is used to further distributive goals and, in addition, whether the use of  
public goods by a taxpayer bears a relationship with profit.481 Lastly, Schön establishes that 
under the benefit principle it is extremely hard to allocate the residual, i.e. the profit or loss 
arising out of  the activity after allowing for factor income since in his view the allocation 
of  the residual corresponds to the risk taking of  the investor, which is not connected to a 
territory and which does not rely on certain benefits provided by a government.482 

In the author’s view, it is true that there is no 100% correspondence between the level 
of  public goods and services offered and the level of  corporate income taxes levied by 
the state of  source. Depending on the features of  an enterprise and the type of  activities 
conducted, public goods and services offered may be utilized to a greater or lesser extent. 
Nonetheless, such full correspondence is not required. What is crucial is that, in the 
author’s view, the assumption can validly be made that a certain link between taxes and 
the level of  public goods and services offered exists, although its intensity may vary from 
one situation to another. As submitted by Schanz, “eine Steuer, der nicht irgend eine Art 
Vorteilsbeziehung innewohnt, [gibt es] in der Tat nicht”.483 Therefore, assuming that the 
burden of  tax would be the same in State A and State B, the taxpayer would, ceteris paribus, 
make his investment in the state where his benefit from public goods, e.g. safety, level of  
safety, social security, education and infrastructure, etc., is higher.484 This implies that, in 
the author’s view, international tax neutrality, in its ultimate implications, is guaranteed only 
when income is exclusively taxed in the State where that income is generated.485 Under this 
condition, fair competition between foreign and domestic enterprises which carry on the 

481 Schön, ‘International Tax Coordination for a Second-Best World (Part I)’, 76. According to Schön, this is 
clearly shown by the fact that a company will probably enjoy a certain amount of public goods irrespective 
of whether it runs into losses or profits.

482 Ibid.

483 G. von Schanz, ‘Zur Frage der Steuerpflicht’, 9 II Finanzarchiv: Zeitschrift für das gesamte Finanzwesen 
(Stuttgart: Mohr, 1892), 9. This position is supported by the new economic geography literature, as discussed 
in this chapter in section 3.1, under which it is submitted that location decisions may not be responsive to 
taxes if they allow firms to save on transport costs and to benefit from agglomeration externalities, which 
implies a relationship between taxes or burdens, on the one hand, and public output or benefits, on the 
other. Also an economic study performed by the European Central Bank in 2008 acknowledges that tax 
competition favours the private sector, but nonetheless demonstrates that there is a threshold tax rate 
under which tax competition has a negative effect on total output. This threshold depends crucially on the 
elasticity of output with respect to public capital; Gomes & Pouget, 39-40. Hence, this study demonstrates 
an existing link, albeit not a direct one, between taxes, on the one hand, and benefits, on the other as well. 

484 Vogel, ‘Worldwide vs. source taxation of income (Part II)’, 313.

485 A similar approach favouring source state-based taxation is endorsed by, inter alia, Kemmeren, Principle of 
Origin, 35 et seq., who has developed the idea of origin of income in the context of double tax treaties and 
P. Pistone, The Impact of Community Law on Tax Treaties (London: Kluwer Law International, 2002), 200 et 
seq., who has asked in the context of the European internal market whether residence-based taxation is 
still appropriate and who proposes various alternatives favouring source taxation in the Member States. 
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same genuine economic activities under the same market conditions and using the same 
public goods in that State to the same extent, is promoted. This is because the total costs 
incurred by both enterprises for producing their goods or services in that State would not 
adversely be affected at the detriment of  the foreign enterprise by the factor taxation. In 
other words, the tax-benefit ratio would be the same for both types of  enterprises. It is 
this idea of  international tax neutrality that will serve as a benchmark for the purposes of  
this study. 

3.4 The relationship between the “genuine economic link” and the 
benchmark of international tax neutrality

The crucial question inextricably linked with the benefit principle must subsequently 
be addressed as to how one should determine in which state a source of  income is 
situated. It is observed that in economic terms it is not possible to clearly identify the 
location where income is generated.486 Opinions diverge whether as one should look at 
the place where the company’s income-generating factors of  production operate (the 
supply approach) or at the place where the consumer market is located (the demand 
approach).487 For purposes of  this study, it is justified to take the relevant case law of  the 
ECJ as a starting point when answering this question. This is because a clear relationship 
appears to exist between the prerequisite of  a genuine economic link under freedom of  
investment on the one hand, and the benchmark of  international tax neutrality on the 
other, as will demonstrated below. However, it must first be emphasized in this regard 
that the ECJ has, at least to date, never made a fundamental choice between residence 
and source state-based tax systems.488 On the one hand, it has recognized in CIBA that 
“the Member State in which the seat of  the undertaking is located enjoys, in the absence 
of  a double taxation convention, the right to tax that undertaking overall”.489 Hence, the 
Treaty freedoms, as interpreted by the ECJ in the field of  corporate income taxation, do 
not fundamentally exclude a system based on home state taxation. On the other hand, the 
ECJ has similarly accepted the right of  each Member State to exercise its tax jurisdiction in 
relation to economic activities carried out in its territory and to prevent conduct capable 

486 Schäfer, 80. 

487 Cf. C. Spengel & C. Wendt, ‘A Common Consolidated Corporate Tax Base for Multinational Companies in 
the European Union’, Paper WP 07/17 (Oxford: Oxford University Centre for Business Taxation, 2007), 11-12, 
who establish that currently, the supply approach is the prevailing convention; see also Schäfer, 80, with 
further literature references. 

488 See ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753; ECJ 6 
December 2007, C-298/05, Columbus Container Services BVBA & Co [2007] ECR I-10451.

489 CJEU 15 April 2010, C-96/08, CIBA [2010] ECR I-2911, para. 36.
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of  jeopardizing that right.490 The latter could occur, for instance, in situations involving 
wholly artificial arrangements which do not reflect economic reality and which have been 
created with a view to escaping the tax normally due on the profits generated by activities 
carried out on national territory.491 The Treaty freedoms, as interpreted by the ECJ in 
the field of  corporate income taxation therefore do not fundamentally exclude a system 
based on source state taxation either.492 The question could therefore be raised whether 
the chosen benchmark of  international tax neutrality, favouring source-state based 
taxation, is really useful since the ECJ obviously interprets the Treaty freedoms merely as 
a requirement for Member States not to discriminate against transnational enterprises and 
not as a requirement for Member States to adhere to a system exclusively based on source 
state taxation (which would require action by the legislator of  the Union). This question 
must nonetheless be answered in the negative. 

The benchmark of  international tax neutrality is operational, first, to the extent the scope 
of  freedom of  investment, as a requirement of  non-discrimination, is open to different 
interpretations in a third-country context, one of  which would constitute one step closer to 
a system of  source state-based taxation. The latter interpretation should then be preferred. 
Secondly, one should remember that company tax distortions caused by Member States 
with respect to third-country investment can be removed not only by means of  negative 
integration, but also by means of  positive integration. Hence, even if  the ECJ cannot remove 
existing company income tax distortions in third-country relationships, the benchmark of  
international tax neutrality may still require that these distortions should be removed. In 
such a case, the appropriate action should be taken by the Union legislator. 

This having been said, it is recalled that freedom of  investment is essentially an economic 
concept and implies a genuine economic link with the territory of  a Member State through 
the exercise of  a genuine economic activity which is characterized by an activity, not being 
of  a purely marginal or ancillary nature, which is usually carried out, on a continuing basis, 
by a private undertaking on a market with a business or commercial purpose, in particular 
the wish to maximize returns from capital invested. An economic activity can particularly, 
although not exclusively, be carried on through a fixed establishment in another Member 
State for an indefinite period. Such a fixed establishment may find expression in the form of  
(the setting-up of) agencies, branches or subsidiaries and furthermore involves a sufficient 

490 See, inter alia, CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, para. 64. ECJ 18 July 2007, C-231/05, 
Oy AA [2007] ECR I-6373, para. 54.

491 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 55.

492 In the same vein: E.C.C.M. Kemmeren, ‘Source of Income in Globalizing Economies: Overview of the Issues 
and a Plea for an Origin-Based Approach’, Bulletin for International Taxation 11 (2006): 441 et seq. who 
concludes that the ECJ’s case law supports source state-based taxation.
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degree of  independence and a sufficient degree of  management and control in that Member 
State. In the case of  companies, this implies that a company’s essential decisions concerning 
the general management of  that company and the functions of  its central administration 
are carried out in that Member State. It follows that the genuine economic link must be 
substantial. On this basis, it can now be established that a clear relationship appears to 
exist between the benchmark of  international tax neutrality, on the one hand, and the idea 
of  genuine economic link, on the other. This is because the benchmark of  international 
tax neutrality boils down to a system of  source-state based taxation, and it is exactly the 
idea of  genuine economic link, which runs parallel to the above supply approach and also 
resembles the idea of  wirtschaftliche Zugehörigkeit (economic allegiance) as described in depth 
by Schanz493, through which this benchmark will be made operational. 

3.5 Operation of the benchmark of international tax neutrality in the 
field of corporate income taxation 

Above, the relationship between the benchmark of  international tax neutrality and the idea 
of  a genuine economic link has been demonstrated. The final question now arises as to 
how the benchmark of  international tax neutrality and the idea of  genuine economic link 
following from it fits in the field of  corporate income taxation. Can these notions be usefully 
applied by Member States in the field of  corporate income taxation? It is established in this 
regard that the above benchmark is essentially concerned with the question of  where income 
is generated and not by whom it is earned. This implies that the legal reality of  corporate 
structures consisting of  different separate legal entities under which TNCs are traditionally 
operating should not unconditionally be followed when determining in which state income is 
generated. In this regard, the observations made by Van Brunschot are on point:

“From an economic perspective, put with slight exaggeration, the establishment of  subsidiaries 

in other countries lacks any real significance. The legal structure does, by itself, not add anything 

to the economic happenings within an enterprise. (…) In my view, the right approach is to 

determine, as precise as possible, the income and profits that from an economic point of  view 

are sufficiently linked with the Netherlands territory. To that end, one only needs to determine 

in which place the activities take place and which value one should attribute to them, based on 

the arm’s length standard [author’s translation].”
494

 

This approach essentially coincides with the economic nature of  the genuine economic link 
as developed by the ECJ in its case law and, accordingly, with the benchmark of  international 

493 Von Schanz, 4 et seq. 

494 F. van Brunschot in his case note to the decision by the Netherlands Supreme Court dated 15 October 
1986, No. 23 702, Beslissingen in Belastingzaken 72 (1987). 
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tax neutrality. In particular, Van Brunschot’s reference to the arm’s length standard appears 
to be on point if  one considers the OECD “Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations”.495 These Guidelines take as a starting point that in 
transactions between two independent enterprises, compensation will usually reflect the 
functions that each enterprise performs, taking into account assets used and risks assumed.496 
One relevant, although not determinative, factor that can assist in the arm’s length allocation 
of  risk is the examination of  which party (or parties) has (have) relatively more control over 
risk. This is further explained in the Guidelines as follows: 

“[…] “control” should be understood as the capacity to make decisions to take on the risk 

(decision to put the capital at risk) and decisions on whether and how to manage the risk, 

internally or using an external provider. This would require the company to have people – 

employees or directors – who have the authority to, and effectively do, perform these control 

functions. Thus, when one party bears a risk, the fact that it hires another party to administer 

and monitor the risk on a day-to-day basis is not sufficient to transfer the risk to that other 

party.”
497

 

In arm’s length transactions, another factor, although not determinative, that may influence 
an independent party’s willingness to take on a risk is its financial capacity to assume that risk:

“Where risk is contractually assigned to a party (hereafter “the transferee”) that does not have, 

at the time when the contract is entered into, the financial capacity to assume it, e.g. because it 

is anticipated that it will not have the capacity to bear the consequences of  the risk should it 

materialise and that it also does not put in place a mechanism to cover it, doubts may arise as to 

whether the risk would be assigned to this party at arm’s length. In effect, in such a situation, the 

risk may have to be effectively borne by the transferor, the parent company, creditors, or another 

party, depending on the facts and circumstances of  the case, irrespective of  the contractual 

terms that purportedly assigned it to the transferee.”
498

Hence, the notions of  control over risk and financial capacity to assume the risk are two 
important, although not determinative, factors in order to establish whether risk allocation 
would have been agreed between unrelated parties under comparable circumstances. If  a 
risk allocation would not have been agreed between unrelated parties under comparable 
circumstances, either a pricing adjustment can be made or the risk can be re-assigned 
to another party who, in substance, bears that risk.499 Similar considerations are valid as 

495 OECD, ‘Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations’ (Paris: 2010).

496 Ibid., para. 1.42. See also Chapter IV.4.2.6.

497 Ibid., para. 9.23.

498 Ibid., para. 9.30.

499 Ibid., para. 9.38.
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concerns the attribution of  profits to a permanent establishment.500 It is established that a 
striking similarity exists in this regard with the idea of  genuine economic link under freedom 
of  investment, which equally requires, inter alia, a sufficient degree of  management and 
control and a sufficient degree of  independence within the Member State concerned. 

The same holds true as concerns the place of  corporate residence and the existence of  a 
permanent establishment under company income tax law, two main concepts which are 
commonly applied in the field of  corporate income taxation for establishing tax jurisdiction. 
Strikingly, comparable concepts have been developed by the ECJ, as was demonstrated in 
section 2.3.5.2 of  this chapter. The place of  corporate residence is understood under EU 
law by reference to criteria which are more economic than legal and requires a series of  
factors to be taken into consideration, amongst which the company’s registered office, the 
place of  its central administration, the place where its directors meet and the place where 
the general policy of  that company is determined. The concept of  branch under EU law 
implies a place of  business which has the appearance of  permanency, has a management 
and is materially equipped to negotiate business with third parties, as was demonstrated in 
the same section. It can therefore be established that the idea of  a genuine economic link 
is not alien to the area of  corporate income taxation. In the author’s view, it could easily be 
implemented by using existing concepts. 

3.6 Equity considerations

Having established the benchmark of  international tax neutrality for the purposes of  this 
study, one final distinction must be made. It is recalled that freedom of  investment is not an 
aim as such, but should be placed in the context of  international legal integration as it exists 
between the EU Member States and the respective non-EU Member States. The relevant 
degree of  legal integration in the field of  corporate income taxation as it exists between the 
EU Member States and the respective non-EU Member State must therefore at all times 
be taken into account when evaluating the impact of  freedom of  investment on Member 
States’ CIT systems in the light of  the benchmark of  international tax neutrality.501 This 
raises the question when a derogation from the benchmark of  international tax neutrality 
is allowed if  there is a difference in degree of  legal integration between EU Member States 
and the respective non-EU Member State. Here, the principle of  equity comes into play. 

500 Commentary 7/19 read in conjunction with OECD, ‘Report on the Attribution of Profits to Permanent 
Establishments’. Part I – General considerations (Paris: 2010), paras. 16 et seq.

501 Cf., by analogy, Devereux & Sørensen, 17; Jeffery, 11; Vogel, ‘Worldwide vs. source taxation of income (Part 
III)’, 395-396, Cnossen, 11-12. 
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Equity refers to notions of  morality, fairness and justice of  law.502 A tax system should 
not result in taxation that could be regarded by taxpayers as unjust, unfair. Where, for 
instance, taxation of  income involving transnational investment can easily be circumvented 
by the taxpayer, the corporate income tax base of  the country concerned will be eroded 
which, for its part, may give rise to a shift from taxation of  relatively mobile to relatively 
immobile factors of  production, such as labour. As Jeffery rightly observes, “international 
tax issues ultimately have to be judged with reference to their consequences for, and effects 
on, taxpayers.” In other words, in order to prevent a tax system from losing its integrity and 
acceptability, equity principles should be sufficiently complied with.503 

Tax equity considerations require equal treatment of  taxpayers who are in comparable 
circumstances regarding fiscal aspects, also regarding taxpayer equity.504 Taxpayer equity 
requires that all taxable entities with the same level of  earnings be subject to an equal 
amount of  tax and all taxable entities with different level of  earnings face a different tax 
burden.505 It furthermore requires that no double taxation of  the same earnings take place, 
since otherwise the entity would be taxed as if  it disposed of  a higher ability to pay.506 
Taxpayer equity considerations may restrain efficiency considerations underlying freedom 
of  investment as assessed in the light of  the benchmark of  international tax neutrality in 
the case of  differences in the degree of  legal integration between EU Member States and 
the respective non-EU Member Sate. Notably, taxpayer equity considerations would require 
Member States to tax income from third-country investments no more favourably than the 
same amount of  income derived from comparable investments made within the Union. 

Tax equity furthermore refers to the equitable distribution of  tax revenues between capital-
importing and capital-exporting countries, also referred to as inter-nation equity.507 Inter-
nations equity involves the relationship between national gain or loss capture between two 
(or more) nations, each of  which has a connection to a particular gain.508 It basically concerns 

502 Jeffery, 10. 

503 European Commission, ‘Ruding Report’, 38. 

504 Schäfer, 78. This is also referred to as horizontal taxpayer equity as opposed to vertical taxpayer equity, 
thereby entailing that the tax burden is allocated fairly between taxpayers in different circumstances. 

505 A. Schäfer, 78. See further the decision of the Italian Corte Suprema di Cassazione dated 23 December 
2008, Nos 30055, 30056 and 30057. In these cases the Court considered the principles of ability to pay 
and progressivity a source for application of the anti-abuse principle; A. Fantozzi & G. Mameli, ‘The Italian 
Abuse of Law Doctrine for Taxation Purposes’, Bulletin for International Taxation 8-9 (2010): 448 et seq.

506 Schäfer, 78, with further references. 

507 European Commission, ‘Ruding Report’, 37. 

508 Cf. for example, K. Brooks, ‘Inter-Nation Equity: The Development of an Important but Underappreciated 
International Tax Value, in Tax Reform in the 21st Century, eds R. Krever & J.G. Heads (London: Kluwer Law 
International, 2009), 492.
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the question how internationally redistributive a tax system should be.509 With reference to 
the benefit principle, a tax system based on source state taxation can be considered in line 
with the requirement of  inter-nations equity. This is because the source state provides public 
goods such as infrastructure and protection of  property rights which are a precondition for 
the profitable use of  capital as a result of  which this state should be entitled to a (tax) share 
of  the income earned by foreign investors within its jurisdiction.510 However, here too, inter-
nations equity considerations may restrain efficiency considerations underlying freedom of  
investment in the case of  differences in degree of  legal integration between EU Member 
States and the respective non-EU Member Sate. Basically, this may be the case where 
full adherence to the principle of  freedom of  investment as assessed in the light of  the 
benchmark of  international tax neutrality in situations involving third-country investments 
would result in an imbalanced allocation of  taxation powers between these states.

4 Conclusions 

The prevailing view in the academic literature is that there is a relationship between income 
taxation and patterns of  international investment, although a wide range of  estimates exist 
as far as the tax elasticity of  international investment is concerned. Freedom of  investment 
requires, however, that in a perfectly competitive market global economic efficiency is 
achieved by tax rules that do not distort the decisions that investors would have made in 
the absence of  taxation. In other words, business decisions should be taken on the basis 
of  economic rather than on the basis of  tax considerations. Freedom of  investment thus 
requires international tax neutrality. This holds true not only for the relations between the 
Member States, but also for the relations between Member States and non-Member States. 

In its ultimate implications, international tax neutrality would require harmonization of  CIT 
systems worldwide, which is neither feasible nor advisable. In the absence of  a worldwide 
harmonization of  CIT systems, the question arises: how can international tax neutrality still 
be achieved to the extent possible? According to the author, international tax neutrality can 
be best achieved if  taxation does not adversely influence the relation between taxes and 
public goods to the disadvantage of  transnational investment. Under this condition, fair 
competition between foreign and domestic enterprises which carry on the same genuine 
economic activities under the same market conditions and using the same public goods in 
that State to the same extent is promoted. In its ultimate implications, this boils down to 

509 Ibid., 493. 

510 Cf., for example, Devereux & D.B. Sørensen, 17; Jeffery, 11; Vogel, ‘Worldwide vs. source taxation of income 
(Part III)’, 395-396; Spengel & Wendt, 11-12. 
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a system based on source state taxation. That is to say, income should be taxed only in the 
state where that income has been generated. This is because the public facilities provided by 
that state contributed to the operation of  the profit-making activities. 

The EU concept of  freedom of  investment appears to perfectly match the above benchmark. 
It essentially is an economic concept and implies a genuine economic link with the territory 
of  a Member State through the exercise of  a genuine economic activity. The notion of  
economic activity under EU law is characterized by an activity, not being of  a purely 
marginal or ancillary nature, which is usually carried out, on a continuing basis, by a private 
undertaking on a market with a business or commercial purpose, in particular the wish to 
maximize returns from capital invested. An economic activity can particularly, although 
not exclusively, be carried on through a fixed establishment in another Member State for 
an indefinite period. Such a fixed establishment may find expression in the form of  (the 
setting-up of) agencies, branches or subsidiaries. It furthermore involves a sufficient degree 
of  independence and a sufficient degree of  management and control within that Member 
State. In the case of  companies, this implies that a company’s essential decisions concerning 
the general management of  that company and the functions of  its central administration are 
carried out in that Member State. This test therefore requires a series of  factors to be taken 
into consideration. On the other hand, the mere fact that the economic choices of  a company 
are or can be controlled by a parent company established in another Member State is not 
enough to conclude that no establishment exists in the former Member State. In addition, 
the concept of  branch under EU law implies a place of  business which has the appearance 
of  permanency, has a management and is materially equipped to negotiate business with 
third parties. Furthermore, a company can carry on a genuine economic activity directly. 
However, a company which, owning controlling shareholdings in another company, actually 
exercises that control by involving itself  directly or indirectly in the management thereof  
must also be regarded as taking part in the economic activity carried on by the controlled 
undertaking. Such a shareholding may involve either a definite or effective influence in the 
management of  that company and within its control and is governed by the definition of  
direct investment under the Treaty. This is opposed to portfolio investments which entail 
investments which are solely made with the intention of  making a financial investment 
without any aim to influence the management and control of  the undertaking or, in other 
words, which entail the mere passive exploitation of  property. It follows that both direct 
investments and portfolio investments generally involve an economic activity carried on 
through a branch or subsidiary in another Member State.

Can the above benchmark of  international tax neutrality as made operational through the 
idea of  genuine economic link be usefully applied by Member States in the field of  corporate 
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income taxation? The answer is yes if  one is to accept that the legal reality of  corporate 
structures consisting of  different separate legal entities under which TNCs traditionally operate 
should not unconditionally be followed when determining in which State income is generated. 
To this end, one needs to determine in which place the activities take place and which value 
one should attribute to them, based on the arm’s length standard. The notions of  control over 
risk and financial capacity to assume the risk are two important, although not determinative, 
factors in this regard which show a striking similarity to the idea of  a genuine economic 
link under freedom of  investment, which equally requires, inter alia, a sufficient degree of  
management and control and a sufficient degree of  independence within the Member State 
concerned. Also, the place of  corporate residence and the existence of  a branch under EU 
law correspond to comparable concepts in the field of  corporate income taxation. Hence, the 
idea of  a genuine economic link is not alien to the area of  corporate income taxation. In the 
author’s view, it could easily be implemented by using existing concepts. 

Notwithstanding the above, it is recognized that taxpayer equity considerations may restrain 
the economic efficiency considerations which underlie the benchmark of  international tax 
neutrality in situations involving third-country investments where there are differences in the 
degree of  legal integration between the respective EU Member State and the third country. 
This would notably be the case to the extent the interpretation and evaluation of  freedom of  
investment under EU law would require Member States to tax income from third-country 
investments more favourably than comparable investments made within the Union. Inter-
nations equity considerations as well may restrain economic efficiency considerations in the 
case of  differences in the legal degree of  integration between the respective EU Member 
State and third country. This would notably be the case where full adherence to the principle 
of  freedom of  investment as assessed in the light of  the benchmark of  international tax 
neutrality in situations involving third-country investments would otherwise result in an 
imbalanced allocation of  taxation powers between these states. 

In the subsequent chapters of  this study, the benchmark of  international tax neutrality will 
be operational, firstly, to the extent the scope of  freedom of  investment, as a requirement 
of  non-discrimination, is open to different interpretations in a third-country context, one of  
which would constitute one step closer to a system of  source state-based taxation. The latter 
interpretation should be preferred in such a case. Secondly, where the ECJ cannot remove 
existing corporate income tax distortions in third-country relationships under freedom of  
investment, the benchmark of  international tax neutrality may require that these distortions 
should be removed by the Union legislator (the Council). Hence, the evaluation in the light 
of  the benchmark of  international tax neutrality may result in solutions that either the ECJ 
or the Council is able to adopt, as the case may be.
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SKETCHING THE RELEVANT DEGREE OF LEGAL 
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OF CORPORATE INCOME TAXATION 
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1 Introduction 

Freedom of  investment, it is emphasized once again, is not an aim as such, but should be 
placed within the context of  international legal integration. Given the research question of  
this study, it is necessary to firstly depict and examine the relevant degree of  legal integration 
both within the Union and between the Union and third countries. Not until one is aware 
of  the degree of  legal integration within these relations is it possible to properly examine 
to which extent corporate income tax distortions on investment between Member States 
and non-Member States can and should be removed under the relevant EU law provisions 
relating to third-country investment. This approach finds strong support in FII. In this case, 
the ECJ held that, because of  the degree of  legal integration that exists between Member 
States, the taxation by a Member State of  economic activities having cross-border aspects 
and which take place within the Union is not always comparable to that of  economic 
activities involving relations between Member States and non-Member States. Moreover, 
the ECJ has recognized that a Member State may be able to demonstrate that a restriction 
on capital movements to or from non-Member States is justified for a particular reason in 
circumstances where that reason would not constitute a valid justification for a restriction 
on capital movements between Member States.511 The research question of  this study therefore 
cannot be examined in isolation, but must be placed in the broader context of  legal integration as it exists 
between the Member States and any third country and in doing so, the degree of  legal integration between the 
Member States under EU law should be taken as a point of  departure. 

511 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 171.
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As a divergent set of  principles may apply and, thus, the extent of  liberalization in the 
field of  corporate income taxation will differ depending on whether an investment involves 
Member States only or a Member State and a third country, a case can be made for examining 
from the outset whether a Member State or a third country is involved when an assessment 
is made of  whether a CIT measure applied by a Member State in a situation involving 
transnational investment restricts freedom of  investment between Member States and third 
countries. Thus, the question is justified: what are third countries as opposed to Member 
States for purposes of  the Treaty freedoms? This question, which has not been subject to 
comprehensive study in the academic literature to date512, is of  particular relevance where 
such investments involve one of  the Member States’ associated or dependent territories. 
This is because generally the Treaty may apply only partially or even not at all to these 
territories, although such territories are formally part of  a Member State.513 This raises the 
question whether these territories should, for purposes of  the freedom of  establishment 
under Articles 49 and 54 TFEU, the free movement of  services under Article 56 and the 
free movement of  capital under Article 63(1) TFEU, be regarded as:

i. (part of  a) Member State, in which case transnational establishment, 
services and capital movements involving these territories are fully 
liberalized under the said Treaty freedoms;

ii. third countries, in which case only transnational capital movements 
involving these territories are liberalized, but to a limited extent under 
Article 63(1) TFEU; or

512 A descriptive study on the position of the Member States’ associated and dependent territories has been 
made by Murray; F. Murray, The EU & Member State Territories (London: Thomson Sweet & Maxwell, 2004). 
This valuable study is, however, not of a genuine academic nature and does not specifically focus on the 
position of the territories under the free movement provisions of the Treaty. Another thorough study on 
the position of the Member States’ associated and dependent territories has been made by Kochenov, 
but this study does not focus on the position of these territories under the free movement provisions of 
the Treaty, either; D. Kochenov, ‘Substantive and Procedural Issues of Application of European Law in the 
Overseas Possessions of the Member States of the European Union’, Michigan State Journal of International 
Law 2 (2008-2009): 195 et seq. A more comprehensive work has recently been published by Kochenov 
as well: D. Kochenov (ed.), EU Law of the Overseas (Alphen aan den Rijn: Kluwer Law International, 2011). 
Other scholars merely provide a general description of the position of the territories under the Treaty, for 
example Ohler and Dahlberg (Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 131-132; Dahlberg, 
322-323). The status of the Member States’ associated and dependent territories, and in particular the 
former Netherlands Antilles, has given rise to debate in the Netherlands academic literature, as will 
be demonstrated in section 3.4 of this chapter, and was elaborated on by Advocate General Wattel in 
a number of recent cases involving dividend distributions by Netherlands subsidiaries to the parent 
company established in the Netherlands Antilles (see Opinion of Advocate General Wattel delivered on 
19 November 2009, Nos 08/04160, 08/03755 and 08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 
2010/3.22). The Netherlands Supreme Court, however, did not need to explicitly address this issue is its 
final judgment (Decision by the Netherlands Supreme Court of 9 April 2010, No. 08/04160, Beslissingen in 
Belastingzaken 291 (2010)). 

513 As will be demonstrated in section 2.1 of this chapter. 
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iii. as countries with a status sui generis (or “second countries”514 or 
“hybrid bodies”515), in which case the provisions relating to the freedom 
of  establishment and the free movement of  capital would, formally 
speaking, not be applicable at all in situations involving these territories, 
as the said provisions only apply between the Member States themselves 
and between Member States and third countries.516

In this chapter, the notion of  “third countries” under the Treaty provisions relating to the 
freedom of  establishment, free movement of  capital and the free movement of  services is 
examined with special reference to the Member States’ associated and dependent territories. 
Based on an analysis of  the relevant case law of  the ECJ and having regard to the degree 
of  legal integration as it exists between the Member States and each respective associated 
or dependent territory, an analysis is made of  the extent to which the application by a 
Member State of  a restrictive CIT measure in situations involving an investment from or in 
an associated or dependent territory should fall under the personal and territorial scope of  
the provisions relating to the freedom of  establishment, the free movement of  capital and 
the free movement of  services under the Treaty. 

It is noted from the outset that this analysis focuses solely on the personal and territorial 
scope of  the above-mentioned free movement provisions. Its purpose is to find the 
borderline between Member States and their nationals, on the one hand, and third 
countries and their nationals, on the other for purposes of  the above Treaty freedoms. 
It is emphasized, however, that in order to be able to successfully rely on the said free 
movement provisions, a company should at all times fall not only within the personal and 
territorial scope but also within the substantive scope of  these provisions. Nevertheless, 
this chapter does not address the substantive scope of  these provisions. An in-depth 
examination of  the substantive scope in the field of  corporate income taxation of  the 
said provisions in general and in the relationship with the Member States’ associated or 
dependent territories is made in Chapter VI and Chapter VII. One should, however, be 
aware that the analysis in this chapter should not be placed in an isolated context, but 

514 This term was originally introduced by Martha in the context of the OCTs; R.S.J. Martha, ‘Toepassing van 
het gemeenschappelijk origine begrip op het goederenverkeer met de landen en gebieden overzee’, SEW 
Tijdschrift voor Europees en economisch recht 5 (1991): 303.

515 Cf. Advocate General Cruz Villalón who has characterized the OCTs as “hybrid bodies, halfway between 
a third country and a territory forming an integral part of the Union”; Opinion of Advocate General Cruz 
Villalón delivered on 9 December 2010, C-384/09, Prunus, not yet reported, point 31.

516 For instance, in the Sixth Recital of the Preamble of Council Decision of 27 November 2001 on the 
association of the overseas countries and territories with the European Community, 2001/822/EC, OJ 
2001 L 314, 1 et seq., the overseas countries and territories are explicitly mentioned as being neither third 
countries nor Member States. 
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should always be read in conjunction with the substantive scope in the field of  corporate 
income taxation of  the said provisions in general and in the relationship with the Member 
States’ associated or dependent territories in particular. This means that the application 
by a Member State of  a restrictive CIT measure in situations involving an investment 
from or in an associated or dependent territory, even when falling within the personal 
and territorial scope of  the freedom of  establishment, the free movement of  capital or 
the free movement of  services, might still be permitted based on substantive grounds, 
including anti-abuse considerations.

Furthermore, it is observed for the sake of  completeness that the question whether any 
associated or dependent territory qualifies as either part of  a Member State, a third country 
or as a territory sui generis should be distinguished from the question whether such territory 
constitutes an autonomous region within the meaning of  the regional selectivity criterion 
under the Treaty state aid rules. The latter question is only concerned with determining 
which territory is the appropriate reference framework for establishing regional selectivity 
of  an alleged state aid measure.517 The case law of  the ECJ in this area is therefore not 
relevant for the question under examination in this chapter.

The structure of  this chapter is as follows. Firstly a number of  observations regarding the 
scope of  the provisions relating to the freedom of  establishment, the free movement of  
capital and the free movement of  services are made; these will constitute the framework 
for the subsequent examination of  the area under investigation. Then, an overview of  the 
various associated and dependent territories of  the Member States is presented, which also 
demonstrates the extent to which the Treaty applies to these territories and, consequently, 
the degree of  legal integration as it exists between the Member States and the respective 
territories. Subsequently, the status of  the Member States’ associated and dependent 
territories under EU law is examined in detail with reference to the relevant case law of  the 
ECJ. Based on an analysis of  this case law and having regard to the degree of  legal integration 
as it exists between the Member States and the associated and dependent territories, the 
extent to which and on the basis of  which criterion an associated or dependent territory 
should be considered to be (part of) a Member State rather than a non-EU Member State 
or a territory sui generis is examined. In a final section, the conclusions of  the analysis are 
presented.

517 See, for example, CFI 18 December 2008, T-211/04 and T-215/04, Government of Gibraltar v. Commission 
[2008] ECR I-3745, paras 83 et seq. Dissenting, although implicitly, P. Kavelaars, ‘The Foreign countries of the 
European Union’, EC Tax Review 6 (2007): 269.
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2 The personal and territorial scope of the freedom of 
establishment, the free movement of capital and the 
free movement of services

2.1 Geographical application of the Treaty

In order to properly answer the central question being examined in this chapter, the scope 
of  the freedom of  establishment, the free movement of  capital and the free movement of  
services must first be determined. When discussing the scope of  the Treaty in general and 
of  the said free movement provisions in particular, reference can be made in first instance 
to Article 52(1) TEU. This provision clarifies to which states the Treaty applies. These 
states include the Kingdom of  Belgium, the Republic of  Bulgaria, the Czech Republic, the 
Kingdom of  Denmark, the Federal Republic of  Germany, the Republic of  Estonia, Ireland, 
the Hellenic Republic, the Kingdom of  Spain, the French Republic, the Italian Republic, the 
Republic of  Cyprus, the Republic of  Latvia, the Republic of  Lithuania, the Grand Duchy 
of  Luxembourg, the Republic of  Hungary, the Republic of  Malta, the Kingdom of  the 
Netherlands, the Republic of  Austria, the Republic of  Poland, the Portuguese Republic, 
Romania, the Republic of  Slovenia, the Slovak Republic, the Republic of  Finland, the 
Kingdom of  Sweden and the United Kingdom of  Great Britain and Northern Ireland. 
Accordingly, it is these countries that are, based on (customary) international public law in 
general and Article 26 of  the Vienna Convention on the Law of  Treaties (VCLT or Vienna 
Convention) in particular, bound to the Treaty. In addition, under Article 29 VCLT, the 
Treaty is binding upon these states in respect of  their entire territory, unless a different 
intention is found the Treaty or is otherwise established.518 In that regard, it should be 
emphasized that the definition of  the territory of  the Member States, for its part, is not a 
matter of  EU law; it is solely for the Member States to define their territory.519

Although the Treaty does not explicitly so provide, it is safe to assume that the states 
mentioned in Article 52(1) TEU are Member States. This is confirmed by the Treaty’s 
preamble which characterizes the above countries as members of  the European Union. It 

518 According to Article 26 VCLT, every treaty in force is binding upon the parties. The Vienna Convention on 
the Law of Treaties entered into force on 27 January 1980 whereas the Treaty establishing the European 
Community entered into force on 1 January 1958. Although under Article 4 VCLT it only applies to treaties 
concluded after the entry into force of the Vienna Convention for each respective State, its provisions 
also apply to earlier treaties to the extent its provisions can be considered a codification of international 
customary public law. It can reasonably be assumed that Article 26 and Article 29 VLCT merely provides for 
such codification. Therefore, the parties to the Treaty are bound to this principle either by virtue of Article 
26 VLCT directly or by virtue of unwritten international public law. 

519 Cf., for example, Kochenov, ‘Substantive and Procedural Issues’, 201.
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necessarily follows by analogy that each state that is not mentioned in Article 52(1) TEU, is 
not bound by the Treaty provisions and is therefore not obliged to apply its provisions. By 
analogy, such a country must be characterized as a third country.520 As a result, for instance, 
the United States521, Russia522, and Switzerland523 are third countries for the purposes of  the 
Treaty since these countries are not bound by the Treaty and therefore not obliged to apply 
its provisions. The same applies, for instance, to Norway, Iceland and Liechtenstein, which 
are parties to the Agreement on the European Economic Area524 and the micro-states San 
Marino, Monaco, Andorra and Vatican City.525 

It follows from Boukhalfa that Article 52(1) TEU defines the geographical application of  the 
Treaty.526 In other words, this provision tells us which states are obliged to apply the Treaty’s 
provisions. Article 52(1) TEU, however, does not say anything as to which provisions should 
be applied nor, to whom or where they should be applied. In other words, the substantive, 
personal and territorial scope of  the freedom of  establishment, the free movement of  capital 
and the free movement of  services cannot be derived from Article 52(1) TEU. Rather, this 
is dependent on the actual content and wording of  the free movement provision itself. 
Thus, contrary to what one intuitively might infer from Article 52(1) TEU, the substantive 
scope of  the provisions of  the Treaty is not per se limited to the territory or nationals of  
the Member States.527 In this regard, a parallel could be drawn, for instance, with Eman and 

520 Interestingly, in the vast majority of cases the ECJ does not explicitly express itself on the status of any 
state involved as being a third country as opposed to a Member State. In virtually all cases, the ECJ simply 
accepts or determines the status of any state involved as Member State or third country by implication 
only, without explaining which characteristics have given rise to this characterization. For instance, in 
Lasertec (ECJ 10 May 2007, C-494/04, Lasertec [2007] ECR I-3775), Sanz de Lera (ECJ 14 December 1995, 
C-163/94, C-165/94 and C-250/94, Sanz de Lera and others [1995] ECR I-4821), Estée Lauder Cosmetics (ECJ 
13 January 2000, C-220/98, Estée Lauder Cosmetics GmbH & Co. ORG v Lancaster Group GmbH [2000] ECR 
I-117) and Skatteverket v. A and B (ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871), the 
ECJ apparently considers the states at issue third countries, but it fails to indicate why such is the case.

521 Cf. ECJ 6 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub.

522 Cf. ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871.

523 Cf . ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531.

524 Compare CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet 
reported, para. 43 and, although not explicitly, ECJ 23 September 2003, C-452/01, Ospelt and Schlössle 
Weissenberg [2003] ECR I-9743, para. 23 et seq. Explicitly: Opinion of Advocate General Geelhoed delivered 
on 10 April 2003, C-452/01, Ospelt and Schlössle Weissenberg [2003] ECR I-9743, point 56.

525 Compare, for instance, Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 131; M. Schröder, 
Kommentar zur EU-EG-Vertrag, Band 5, eds H. von der Groeben, J. Thiesing & C-D. Ehlermann (Baden-Baden: 
Nomos Verlagsgesellschaft, 1997), 5/455; P. Pistone, ‘The Impact of European Law on the Relations with 
Third Countries in the Field of Direct Taxation’, Intertax 5 (2006): 237.

526 ECJ 30 April 1996, C-214/94, Ingrid Boukhalfa [1996] ECR I-2253, para. 14.

527 To the same extent: Raad van State, ‘Verdieping of geleidelijk uiteengaan? De relaties binnen het Koninkrijk 
en met de Europese Unie’ (The Hague: 2003), 31. In providing that the Treaty applies to the states party 
to it, to put it in the words of Advocate General Léger in Boukhalfa, Article 52(1) TEU “defines the sphere 
of application of the rules laid down by or pursuant to the Treaty, without reference to the basis of State 
territorial sovereignty. Therefore the geographical dimension of the Community legal system is more than 
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Sevinger. In this case the ECJ held that Article 9 TEU, which provides that citizens of  the 
Union enjoy the rights conferred by the Treaty, may be invoked by a national of  a Member 
State against that Member State, irrespective of  his or her place of  residence, apparently 
since this provision is not limited to the territory of  the Union.528 

Below, the above two dimensions (personal and territorial scope) of  the Treaty’s provisions 
relating to the free movement provisions from which the most basic conditions are derived 
that have to be tested when relying on the freedom of  establishment, the free movement of  
capital and the free movement of  services529 are discussed in more detail. As stated earlier, 
the substantive scope of  these provisions is not discussed but is dealt with in subsequent 
chapters. 

2.2 Personal scope of the freedom of establishment, the free 
movement of capital and the free movement of services

With respect to the scope ratione personae of  the free movement provisions under discussion, 
one can infer from Article 49 TFEU, read in conjunction with Article 54 TFEU, that 
only companies incorporated according to the laws of  a Member State fall under the 
scope ratione personae of  the freedom of  establishment. By contrast, with respect to the 
free movement of  capital, no limitation on the personal scope applies, which means that 
companies incorporated under the laws of  a non-EU Member State or associated or 
dependent territory automatically fall under the personal scope of  the free movement of  
capital.530 Lastly, as far as the scope ratione personae of  Article 57 TFEU on the free movement 

the sum of the territories of the Member States, which it undoubtedly includes [italics added, DS].” Opinion of 
Advocate General Léger delivered on 14 November 1995, C-214/94, Ingrid Boukhalfa [1996] ECR I-2253, 
point 32. This conclusion is confirmed by analogy, under reference to Articles 198(1) of the Euratom Treaty 
and Article 79 of the ECSC Treaty. These provisions expressly limit the application of each of these treaties 
strictly to the “territory of the Member States”. Article 52(1) TEU lacks such a reference; it only defines to 
which states the Treaty will apply (although this is, quite confusingly, referred to as the “territorial scope” 
instead of “geographical application” of the Treaty in this provision). The author agrees with Advocate 
General Léger in Boukhalfa in point 32 of his Opinion that the absence of any reference to the territory 
of the Member States in Article 52(1) TEU “should not be regarded as a mere oversight on the part of the 
draftsmen, who after all took care to refer to it in the other treaties.”

528 Cf. ECJ 12 September 2006, C-300/04, Eman and Sevinger [2006] ECR I-8055, paras 27 et seq. 

529 As follows by analogy, for instance, from ECJ 11 July 2002, C-224/98, D’Hoop [2002] ECR I-6191, paras 23 et 
seq.; ECJ 22 May 2008, C-499/06, Nerkowska [2008] ECR I-3993, paras 21 et seq. and ECJ 6 November 2007, 
C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub, para. 18. In all these cases, the ECJ explicitly 
considers whether the case at hand falls within the personal, substantive and/or territorial scope of the 
free movement provision being invoked. 

530 See, for example, ECJ 14 December 1995, C-163/94, C-165/94 and C-250/94, Sanz de Lera and others [1995] 
ECR I-4821 and CJEU 5 May 2011, C-384/09, Prunus, not yet reported, para. 25. In the first case, the free 
movement of capital under Article 63(1) TFEU was invoked by a Turkish national. In this second case, the 
free movement was invoked by two companies which were registered in the British Virgin Islands (one of 
the OCTs). See also: L. Flynn, ‘Coming of Age: The Free Movement of Capital Case Law 1993-2002’, Common 
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of  services is concerned, it suffices to observe that it follows from the wording of  this 
provision that service providers which are a national of  a third country are excluded from 
the scope ratione personae of  this provision.531 The nationality of  the service recipient, by 
contrast, is not relevant. 

The question then arises: how should one determine whether or not we are dealing with a 
national of  an EU Member State – as opposed to a national of  a third country – for purposes 
of  applying the freedom of  establishment or the free movement of  services ratione personae?532 
It is submitted that this question must be answered on the basis of  Article 52(1) TEU, read 
in conjunction with the provisions of  the national law of  the state concerned (which may be 
amended from time to time). This is based, firstly, on the Cartesio case, in which the ECJ held 
that a Member State has the power to define the connecting factor required of  a company in 
order for it to be regarded as incorporated under the law of  that Member State.533 Secondly, 
this is based on Micheletti and Others, in which the ECJ recognized that “under international 
law, it is for each Member State, having due regard to Community law, to lay down the 
conditions for the acquisition and loss of  nationality.”534 Further support for this position is 
found in the Opinion delivered by Advocate General Tizzano in the joined cases Spain versus 
United Kingdom and Eman and Sevinger. The Advocate General opines the following:

“150 (…) It follows that whenever reference is made in the Treaty to ‘citizens of  the Member States’, 

the question whether a person possesses the nationality of  this or that Member State and, consequently, 

citizenship of  the Union cannot, at least as Community law stands at present, be settled on the basis of  

autonomous criteria forming part of  that law but is dependent ‘solely’ on the provisions of  the ‘national law 

of  the Member State concerned’ which may also be amended from time to time.”
535

 

Thus, whether or not an investment is made by a national of  a Member State under the 
freedom of  establishment or the free movement of  services has to be determined on the 
basis of  Article 52(1) TEU, read in conjunction with the domestic laws of  the Member State 
concerned. 

Market Law Review 39 (2002): 785. 

531 ECJ 3 October 2006, C-290/04, FKP Scorpio Konzertproduktionen [2006] ECR I-9461, para. 68. 

532 The free movement of capital applies irrespective of nationality as a consequence of which it is not 
necessary to consider whether or not a national of a Member State is involved.

533 ECJ 16 December 2008, C-210/06, Cartesio [2008] ECR I-9641, para. 110. Similarly: H.E. Bröring et al., 
Schurende rechtsordes: Over juridische implicaties van de UPG status voor de eilandgebieden van de 
Nederlandse Antillen en Aruba (Groningen: Rijksuniversiteit Groningen, 2008), 52-53.

534 ECJ 7 July 1992, C-369/90, Micheletti and Others [1992] ECR I-4239, para. 10. See also ECJ 20 February 2001, 
C-192/99, Kaur [2001] ECR I-1237, para. 19 and ECJ 19 October 2004, C-200/02, Zhu and Chen [2004] ECR 
I-9925, para. 37.

535 Opinion of Advocate General Tizzano delivered on 6 April 2006, C-145/04 and C-300/04, Eman and Sevinger 
[2006] ECR I-7917, point 150. Similarly: Bröring et al., 52-53.
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2.3 Territorial scope of the freedom of establishment, the free 
movement of capital and the free movement of services

In addition, one can infer from Article 49 TFEU, read in conjunction with Article 54 TFEU, 
that the territorial scope of  the freedom of  establishment, at least with respect to companies, 
is restricted to the territory of  the Union. Companies fall within the territorial scope of  the 
freedom of  establishment, provided that they are formed in accordance with the law of  a 
Member State and have their registered office, central administration or principal place of  
business within the Union.536

The territorial scope of  the freedom of  establishment is, however, not restricted to the 
territory of  the Union only. It can also be restricted in another way. According to constant 
case law of  the ECJ, the Treaty freedoms do not apply to activities all of  the relevant aspects 
of  which are confined to one Member State. Such situations are regarded as being purely 
internal affairs of  the Member States which are not covered by Union law.537 This is evidenced 
by the wording of  the freedom of  establishment, which clearly requires a transnational 
establishment. Hence, where no transnational establishment exists, the freedom of  
establishment does not apply ratione loci.538 This observation is of  particular relevance as far 
as the Member States’ associated or dependent territories are concerned since the freedom 

536 Cf. Article 54 TFEU. According to this provision, the term “companies or firms" means companies or firms 
constituted under civil or commercial law, including cooperative societies, and other legal persons 
governed by public or private law, save for those which are non-profit-making. The question of corporate 
residence under the freedom of establishment in the field of corporate income taxation is further 
elaborated on in Chapter IX.2.1.4. 

537 Cf., inter alia, ECJ 19 March 1992, C-60/91, Batista Morais [1992] ECR I-2085, paras 7 et seq. Admittedly, from 
Carbonati Apuani one could at first sight draw the conclusion that the ECJ has by implication overruled 
this case law. In this case, the ECJ emphasized in this regard the definition of an internal market under 
Article 14(2) EC entailing an area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured, “without drawing any distinction between inter-State frontiers and frontiers 
within a State [italics added, DS]”; ECJ 9 September 2004, C-72/03, Carbonati Apuani Srl [2004] ECR I-8027, 
para. 23. Nevertheless, it is hard to believe that the ECJ has really set its previous case law aside since, as 
stated by Advocate General Léger, this could ultimately mean that “all the Treaty rules on free movement 
(whether of goods, persons, services or capital) would be applicable to national provisions relating solely 
to situations that are wholly internal to a Member State.” Opinion of Advocate General Léger delivered on 
3 May 2005 in C-293/02, Jersey Produce Marketing Organisation [2005] ECR I-9543, point 144. Also critical: S. 
Enchelmaier & P. Oliver, Free Movement of Goods: Recent Developments in the Case Law, Common Market 
Law Review 44 (2007): 656. One should therefore not attach too much weight to these considerations of 
the ECJ, but should evaluate them as a subordinate argument only in the ECJ judgment.

538 Only in the field of the free movement of goods under the Treaty has the ECJ accepted access to the 
free movement of goods in cases where the contested rule covers, in substance, both internal and intra-
Community situations, even though the fact pattern at hand in the main proceedings were confined 
to one Member State only; cf. Opinion of Advocate General delivered on 20 November 2001, C-519/99 
to C-524/99 and C-526/99 to C-540/99, Reisch and others [2002] ECR I-2157, point 88 after an elaborate 
analysis of the case law of the ECJ. Similarly: Opinion of Advocate General Léger delivered on 3 May 2005 in 
C-293/02, Jersey Produce Marketing Organisation [2005] ECR I-9543, points 89 et seq. with references to the 
relevant case law of the ECJ. To date, this case law is, however, restricted to the free movement of goods. 
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of  establishment under Article 49 TFEU cannot be invoked ratione loci for an establishment 
from any Member State to one of  its own associated or dependent territories or vice versa to 
the extent such territory should be classified as (part of) that Member State.539

For the free movement of  capital under Article 63(1) TFEU, no limitation to the territory of  
the Union applies. This clearly follows from the wording of  this provision, which explicitly 
stipulates that all restrictions on the movement of  capital between Member States and 
between Member States and third countries are prohibited, although several substantive and 
temporal limitations may apply.540 By analogy to the above case law of  the ECJ, by contrast, 
the free movement of  capital does not apply ratione loci where no transnational movement 
of  capital takes place.541 

Lastly, as far as the scope ratione loci of  the free movement of  services is concerned, it can 
be observed that the free movement of  services under Article 56 TFEU links up with three 

539 Cf. ECJ 9 August 1994, C-363/93, C-407/93, C-408/93, C-409/93, C-410/93 and C-411/93, Lancry and others 
[1994] ECR I-3957. For the sake of completeness, it is submitted that this issue should be distinguished 
from the question whether the ECJ has the jurisdiction to interpret EU law in a purely domestic case, 
which may the case where domestic legislation adopts the same solutions as those adopted in Union 
law (ECJ 17 July 1997, C-28/95, Leur-Bloem [1997] ECR I-4161, paras 32 et seq.) or if the national law of 
a Member State requires that a national of such Member State be allowed to enjoy the same rights as 
those which a national of another Member State would derive from Community law in the same situation 
(inter alia ECJ 5 March 2002, C-515/99, C-519/99 to C-524/99 and C-526/99 to C-540/99, Reisch and others 
[2002] ECR I-2157, para. 26). In these cases the ECJ merely asserted jurisdiction. Compare also Opinion of 
Advocate General Sharpston delivered on 3 July 2008, C-48/07, Les Vergers du Vieux Tauves SA [2008] ECR 
I-10627, point 37. Similarly, the ECJ has repeatedly held, for instance in the context of the free movement of 
services, that national legislation of a Member State which applies without distinction to nationals of that 
Member State and to nationals of other Member States, “is generally likely to fall within the scope of the 
provisions on freedom to provide services established by the Treaty only to the extent to which it applies to 
situations related to intra-Community trade”; ECJ 31 January 2008, C-380/05, Centro Europa 7 Srl [2008] ECR 
I-349, para. 65, with further references. See also Opinion of Advocate General Maduro delivered on 24 April 
2008, C-347/06, ASM Brescia [2008] ECR I-5641, point 33. Although the ECJ, it is true, does not refrain from 
answering the referred question if such a link exists between the national provisions and intra-Union trade, 
even if all relevant elements of the case at issue are confined to a single Member State, this is also a matter 
of asserting jurisdiction by the ECJ rather than an extension ratione loci of the free movement provisions 
to purely domestic situations; cf., by analogy, Enchelmaier & Oliver, 657.

540 See more elaborately: Chapter VII and Chapter VIII, respectively.

541 It is true that Advocate General Geelhoed invited the ECJ in Reisch to abandon the cross-border requirement 
with respect to the free movement of capital. According to the Advocate General, the unity of the capital 
market within the Community means that a purely internal situation can no longer be said to exist in 
respect of the free movement of capital since there are always cross-border effects, even though national 
legislation may in fact concern only operators acting within one Member State; Opinion of Advocate 
General delivered on 20 November 2001, C-519/99 to C-524/99 and C-526/99 to C-540/99, Reisch and 
others [2002] ECR I-2157, points 103 et seq. However, the ECJ persisted in its earlier case law and ruled that 
the national legislation at hand may fall under the scope of the Treaty freedoms but only to the extent that 
it applies to situations related to intra-Union trade; ECJ 5 March 2002, C-515/99, C-519/99 to C-524/99 and 
C-526/99 to C-540/99, Reisch and others [2002] ECR I-2157, para. 24. Nevertheless, a link with intra-Union 
trade is considered to exist rather easily. For instance, in Commission v. Belgium the ECJ held that, although 
the Belgian tax measure at state was addressed to Belgium’s own residents only, it could not be regarded 
as a purely internal measure since several cross-border effects were visible in the case at hand; ECJ 26 
September 2000, C-478/98, Commission v. Belgium [2000] ECR I-7587, para. 16.
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2.4 Questions to be examined further

elements: the service, the service provider and the service recipient. From the wording of  
Article 56 TFEU it follows that the service must be provided within the Union. Similarly, it 
follows from this provision that the service provider must be established within the Union as 
well.542 Lastly, regarding the service recipient the wording of  Article 56 TFEU suggests that 
such recipient also has to be established in a Member State other than that of  where the service 
provider is established. It follows that the free movement of  services cannot be invoked ratione 
loci if  either the service is provided outside the Union or if  the service recipient or the service 
provider is established outside the Union. Furthermore, by analogy to the above case law of  the 
ECJ, it is safe to conclude that the territorial scope of  the free movement of  services is restricted 
in the case of  activities all of  the relevant aspects of  which are confined to one Member State.

This having been established, the question then arises: how should one determine whether or 
not we are dealing with the territory of  an EU Member State – as opposed to the territory of  a 
third country – for purposes of  applying the freedom of  establishment, the free movement of  
capital and the free movement of  services ratione loci? It is submitted that this question should, 
again, be answered with reference to Article 52(1) TEU. Thus, where the territorial scope of  
a free movement provision is restricted to Member States only, this provision may only be 
invoked ratione loci in the territories of  the states enumerated in Article 52(1) TEU. In this regard, 
the precise borders of  the territory of  each state listed in Article 52(1) TEU are established with 
reference to international law and the domestic (constitutional) laws of  that state.543 

2.4 Questions to be examined further

The above observations constitute the framework for the analysis in the next sections. 
Below, the focus is on the Member States’ associated and dependent territories, to which 
the Treaty generally applies only partially or even not at all. This gives rise to the question 
to which extent the above criteria for determining whether or not a Member State – as 
opposed to a non-EU Member State - is involved – can similarly be applied in situations 
involving an associated or dependent territory. More specifically, an answer will be sought to 
the question of  the extent to which the freedom of  establishment and the free movement 
of  services may be applied ratione personae to a company’s investment involving an associated 
or dependent territory. In addition, regarding the scope ratione loci of  the freedom of  
establishment, the free movement of  capital and the free movement of  services, an answer 
will be sought to the question whether or not an investment takes place solely within one 

542 ECJ 3 October 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, para. 25.

543 Cf., inter alia, P.J.G. Kapteyn & P. VerLoren Van Themaat, Het recht van de Europese Unie en van de Europese 
Gemeenschappen, 6th ed. (Deventer: Kluwer, 2003), 67; Kochenov, ‘Substantive and Procedural Issues’, 201; 
Bröring et al., 52. 
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Member State, between two different Member States, between a Member State and a third 
country or between two different third countries for each of  the following situations: 

i. The investment takes place between a Member State and its own 
dependent or associated territories (or vice versa);

ii. The investment takes place between a Member State and the dependent 
or associated territories of  another Member State (or vice versa);

iii. The investment takes place between different dependent or associated 
territories of  the same Member State;

iv. The investment takes place between the dependent or associated 
territories of  a Member State and the dependent or associated territories 
of  another Member State (or vice versa); or

v. The investment takes place between the dependent or associated 
territories of  a Member State and a third country (or vice versa). 

3 The position of the Member States’ associated 
and dependent territories under the freedom of 
establishment, the free movement of capital and the 
free movement of services in the field of corporate 
income taxation

3.1 Introduction

In this section, the various associated and dependent territories of  the Member States are 
first briefly discussed and classified in accordance with Article 52 TEU, read in conjunction 
with Article 355 TFEU. Then, based on an analysis of  the ECJ’s case law and having regard 
to the degree of  legal integration as exists between the Member States and the associated 
and dependent territories, it is examined to which extent and on the basis of  which criterion 
an associated or dependent territory should be considered to be (part of) a Member State as 
opposed to a non-EU Member State. Subsequently it is demonstrated the extent to which 
the application of  a restrictive CIT measure by Member States or their associated and 
dependent territories in situations involving an investment in an associated or dependent 
territory falls under the scope of  the freedom of  establishment, the free movement of  
capital and the free movement of  services. 
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3.2 Classification of the Member States’ associated and dependent territories under the Treaty

3.2 Classification of the Member States’ associated and dependent 
territories under the Treaty

As seen earlier, Article 52(1) TEU enumerates the states which are bound to the Treaty and 
which are obliged to apply its provisions. Under Article 29 VCLT, the Treaty is binding on 
these states in respect of  their entire territory, unless a different intention appears from the 
Treaty or is otherwise established. Therefore, at first glance the Treaty would apply to the 
Member States, including all associated or dependent territories.544 However, as regards the 
Member States’ associated and dependent territories, a different intention can be derived 
from Article 355 TFEU.

Article 355(1) TFEU covers what are known as the “outermost regions” and provides that 
the Treaty is, in principle, also applicable in these regions. To the extent the outermost 
regions are already part of  their respective “mother” Member State under the domestic 
laws of  the latter, this provision merely confirms the application of  the Treaty as follows 
from Article 52(1) TEU. Nevertheless, given the structural social and economic situation 
of  these regions, Article 349 TFEU provides that specific measures may be adopted by the 
Council aimed, in particular, at laying down the conditions for application of  the Treaty to 
these regions, for instance in the field of  customs and trade policies, fiscal policy, free zones, 
agriculture and fisheries policies and state aid. 

Next, Article 355(2) TFEU is concerned with the overseas countries and territories (OCTs) 
listed in Annex II to the Treaty, for whom the Treaty provides for a special association.545 This 
association is the subject of  arrangements defined in Part Four of  the Treaty (Articles 198 to 
204 TFEU and applicable secondary law, such as the Overseas Association Decision546), with 
the result that, failing express reference, the general provisions of  the Treaty do not apply to 
these countries and territories, as has been confirmed by the ECJ in Leplat.547 Furthermore, 
the Treaty does not apply to the OCTs having special relations with the United Kingdom of  
Great Britain and Northern Ireland and which are not included in the aforementioned list.548 

544 Cf. Raad van State, Verdieping of geleidelijk uiteengaan?, 27; K. Lenaerts & P. van Nuffel, Constitutional Law 
of the European Union, 2nd ed. (London: Thomson / Sweet & Maxwell, 2009), 351; Kapteyn & VerLoren Van 
Themaat, 65.

545 The constitutional relations between the Member States and the OCTs are summarized in the Commission 
Staff Working Document accompanying the Green Paper ‘Future relations between the EU and the 
Overseas Countries and Territories’ of 25 June 2008, COM(2008) 383 final.

546 Council Decision of 27 November 2001 on the association of the overseas countries and territories with the 
European Community, 2001/822/EC, OJ 2001 L 314 1 et seq.

547 ECJ 12 February 1992, C-260/90, Leplat [1992] ECR I-643, para. 10. 

548 Article 355(2) TFEU. The practical effect of this provision was that the Treaty was not applicable to Hong 
Kong during the period the latter had special relations with the United Kingdom.
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At this point, a brief  observation must be made on the status of  the associated territories of  
the Kingdom of  the Netherlands, which qualify as OCTs under Article 355(2) TFEU. The 
statutory relations within the Kingdom of  the Netherlands and between the Netherlands 
and the Netherlands Antilles have been reshaped, and consequently the Netherlands Antilles 
ceased to exist as from 10 October 2010.549 From that date, Curaçao and Sint Martin have 
obtained a status aparte within the Kingdom of  the Netherlands, comparable to that of  
Aruba. The territories of  Bonaire, Eustatius and Saba have become part of  the Netherlands 
and have been granted the status of  special municipality within the Netherlands. It is 
observed that the status of  OCT of  these territories will nevertheless not change as a result 
of  this reform.550 The reason is that a possible change has to be grounded on Article 355(6) 
TFEU, on the basis of  which provision the Council may, on the initiative of  the Member 
State concerned, adopt a decision amending the status, with regard to the Union, of  a 
Danish, French or Netherlands outermost region and OCT.

Under Article 355(3) TFEU, the Treaty is applicable to the European territories for whose 
external relations a Member State is responsible. The practical meaning of  this provision 
is that Gibraltar is brought under the scope of  the Treaty. However, pursuant to Article 28 
of  the Accession Treaty of  Denmark, Ireland and the United Kingdom551, decisions of  the 
institutions of  the Community relating to the free movement of  particular categories of  
goods or in the field of  harmonization of  VAT are not applicable to Gibraltar, unless the 
Council unanimously decides otherwise. 

Under Article 355(4) TFEU, the Treaty applies to the Åland Islands in accordance with the 
provisions set out in the second Protocol attached to the Act concerning the conditions 
of  accession of  the Republic of  Austria, the Republic of  Finland and the Kingdom of  
Sweden.552 Under this Protocol, the Treaty fully applies to the Åland Islands, subject, 
however, to two exceptions. Firstly, restrictions existing on 1 January 1994 relating to the 

549 See Article 1 of the Kingdom Act dated 7 September 2010, No. 32 213, Government Gazette 2010/333 
read in conjunction with the Sole Article of the Royal Decision dated 23 September 2010, No. 32 213, 
Government Gazette, 2010/387.

550 Cf. Parliamentary proceedings 2009-2010, 32189, No. 1, Second Chamber, 25; H.G. Hoogers, ‘De BES-eilanden, 
de Grondwet en het Europese recht: Over constitutionele en Europeesrechtelijke consequenties van de 
handhaving van de LGO-status van de BES-eilanden’, RegelMaat 1 (2009): 5 et seq. On the other hand, once an 
associated or dependent territory obtains full independence as a result of which it will no longer be regarded 
as part of a Member State, that territory will from that moment automatically fall outside the scope of the 
Treaty. As observed by Ziller, “the neutrality of EU law towards the internal constitutional organization of 
member states leaves untouched the essential attribute of sovereignty which permits giving independence 
to a territory or incorporating a new one”; J. Ziller, ‘The European Union and the Territorial Scope of European 
Territories’, Victoria University of Wellington Law Review 1 (2007): 51. On the same lines: Bröring et al., 91.

551 See OJ 1972 L 73, 20.

552 Protocol No 2 on the Åland islands to the Act concerning the conditions of accession of the Republic of 
Austria, the Republic of Finland and the Kingdom of Sweden, OJ 1994 C 241, 352.
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3.2 Classification of the Member States’ associated and dependent territories under the Treaty

acquisition by legal persons and holding of  real estate on the Åland Islands and restrictions 
existing on 1 January 1994 relating to the right of  establishment and the right to provide 
services by legal persons may, on a non-discriminatory basis, be maintained with respect 
to this island. Secondly, the Åland Islands are excluded from the application of  the Treaty 
provisions in the fields of  harmonization of  turnover taxes and excise duties. The same 
applies for other forms of  indirect taxation, except for the harmonization of  capital duty.

Under Article 355(5) TFEU, the Treaty is not applicable to the Faeroe Islands or to the 
United Kingdom sovereign base areas of  Akrotiri and Dhekelia in Cyprus, apart from a 
few exceptions regarding the latter, particularly in the field of  customs, turnover taxes, 
agriculture and social security.553 

Under Article 355(5) TFEU and as a departure from Article 355(3) TFEU, the Treaty is 
applicable to the Channel Islands and the Isle of  Man only to the extent necessary to ensure 
the implementation of  the arrangements for those islands set out in the Treaty concerning 
the accession of  new Member States to the European Economic Community and to the 
European Atomic Energy Community signed on 22 January 1972. Practically speaking, this 
means that only a very small part of  Union law applies to these territories, for instance the 
Union rules on customs matters and quantitative restrictions.554 

According to the second Protocol attached to the Act concerning the conditions of  
accession of  Spain and Portugal555, several derogations from the applicability of  the Treaty 
are made with respect to the Canary Islands and Ceuta and Melilla in the field of  the free 
movement of  goods.

From the above it follows that the Member States’ associated and dependent territories can 
be classified as the territories that: 

i. are bound by the Treaty and obliged to fully apply its provisions, except 
for certain parts; 

ii. are bound by the Treaty but that are only obliged to apply the special 
arrangement for association in Part Four of  the Treaty;

iii. are bound by the Treaty but not obliged to apply its provisions, except for 

553 Cf. Protocol on the Sovereign Base Areas of the United Kingdom of Great Britain and Northern Ireland in Cyprus 
annexed to the Act concerning the conditions of accession of the Czech Republic, the Republic of Estonia, the 
Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of 
Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic to the European Union.

554 Protocol No 3 on the Channel Islands and the Isle of Man OJ 1972 L 73, 163-164.

555 OJ 1985 L 302, 400.
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certain parts; and 

iv. are formally bound to the Treaty but nevertheless not obliged to apply 
any of  its provisions. 

The above can be presented as follows556:

Category i: bound by the Treaty and obliged to fully apply its provisions, except for certain parts 

557558 559 560 561 562 563 564 565 566 567

Republic of 
Finland

French Republic Portuguese 
Republic

Kingdom of 
Spain

United Kingdom of 
Great Britain and 
Northern Ireland

Åland Islands582 French overseas 
departments and overseas 
regions (Guadeloupe, 
French Guiana, 
Martinique, Réunion), 
Saint-Barthélemy, Saint-
Martin583

Azores and 
Madeira584

Canary 
Islands585 , Ceuta 
and Melilla586

Gibraltar587

556 A somewhat comparable classification is made by Kavelaars; Kavelaars, ‘The Foreign countries’, 268 et seq. 
See also D. Kochenov, ‘The Impact of European Citizenship on the Association of the Overseas Countries 
and Territories with the European Community’, Legal Issues of Economic Integration 3 (2009): 205 et seq.

557 Ibid.

558 Article 355(4) TFEU read in conjunction with Act concerning the conditions of accession of the Republic of 
Austria, the Republic of Finland and the Kingdom of Sweden, OJ 1994 C 241, 352. 

559 Article 355(1) TFEU. On 30 June 2010, the French Republic submitted a request to the European Council 
for an amendment of the European status of the island of Saint-Barthélemy. It is anticipated that as from 
1 January 2012, Saint Barthélemy will obtain the status of OCT referred to in Article 355(2) TFEU; see Draft 
European Council Decision of on amendment of the European status of the island of Saint-Barthélemy 
dated 20 October 2010, No. 15224/10.

560 Ibid.

561 Ibid.

562 OJ 1985 L 302, 400. 

563 Article 355(3) TFEU read in conjunction with Article 28 of the Act concerning the conditions of accession of 
the Republic of Austria, the Republic of Finland and the Kingdom of Sweden, OJ 1972 L 73, 20.

564 Article 355(2) TFEU. 

565 Ibid.

566 Ibid.

567 Bermuda, although formally an OCT, does not benefit from the special OCT arrangements as follows 
from recital 22 of Council Decision of 27 November 2001 on the association of the overseas countries and 
territories with the European Community, 2001/822/EC, OJ 2001 L 314/01.
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3.2 Classification of the Member States’ associated and dependent territories under the Treaty

Category ii: bound by the Treaty but only obliged to apply the special arrangement for association in Part 
Four of  the Treaty  

Kingdom of 
Denmark

French Republic The Kingdom of 
the Netherlands

United Kingdom of Great Britain 
and Northern Ireland

Greenland588 French overseas collectivities589  
(Mayotte, Saint-Pierre and 
Miquilon, French Polynesia 
and Wallis and Futuna 
Islands), New Caledonia and 
dependencies and the French 
Southern Territories (including 
the Scattered Islands and 
Clipperton Islands)590

Aruba, Bonaire, 
Curaçao, Saba, 
Sint Eustatius 
and Sint 
Maarten591

Overseas territories (Anguilla, 
British Antarctic Territory, British 
Indian Ocean Territory, British Virgin 
Islands, Cayman Islands, Falkland 
Islands, Montserrat, Pitcairn Islands, 
Saint-Helena, Ascension Island, 
Tristan da Cunha, South Georgia 
and the South Sandwich Islands 
and Turks and Caicos Islands)592

Category iii: bound by the Treaty but not obliged to apply its provisions, except for certain parts 568 569

United Kingdom of Great Britain and Northern Ireland

Channel Islands and the Isle of Man593 and the UK sovereign Base Areas of Akrotiri and Dhekelia in Cyprus594

Category iv: formally bound to the Treaty but nevertheless not obliged to apply any of  its provisions 570

Kingdom of Denmark Republic of Cyprus

Faeroe Islands595 The part of Cyprus under control of the Turkish Republic of Northern 
Cyprus

It follows that the Member States’ associated and dependent territories are bound to the 
Treaty to a greater or lesser extent. As Ziller observes, the Treaty “applies to the entire 
territory of  all Member States, but with a variable intensity.”571 Accordingly, a divergent 
degree of  legal integration exists between the Member States and the respective associated 
and dependent territories. This raises the following questions:

i. to what extent must a company established in one of  these territories be 
regarded as national of  a Member State – as opposed to third countries 
– when the freedom of  establishment and the free movement of  services 
ratione personae is applied?

568 Article 355(5)(c) TFEU.

569 Article 355(5)(b) TFEU

570 Article 355(5)(a) TFEU. 

571 Ziller, 51.
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ii. to what extent must these territories be considered Member States – as 
opposed to third countries – when the freedom of  establishment, the 
free movement of  capital and the free movement of  services ratione loci is 
applied? 

In the next section, the relevant case law of  the ECJ is discussed in order to answer the two 
questions. 

3.3 The relevant ECJ case law on Member States’ associated and 
dependent territories: (parts of a) Member State, third countries or 
“second countries”?

The relevant ECJ case law in this particular context is not univocal. The ECJ sometimes 
merely refers to Article 52(1) TEU and the relevant Member State’s internal laws when 
determining the status of  an associated or dependent territory. For instance, in Hansen572, the 
question arose whether imports from Guadeloupe573 – one of  the outermost regions within 
the meaning of  Article 355(1) TFEU – to Germany were covered by the prohibition of  
discrimination as laid down in ex-Article 90 EC. According to this provision, a discriminatory 
taxation of  products of  other Member States vis-à-vis domestic products is prohibited. 
Although the dispute actually concerned the question whether ex-Article 227(2) EC (now, 
after amendment, Article 355(1) TFEU) prevented the application of  ex-Article 90 EC, the 
ECJ indirectly considered the status of  Guadeloupe: 

“10 It follows from article 227 (1) that the status of  the French overseas departments within 

the community is primarily defined by reference to the French constitution under which, as 

the French government has stated, the overseas departments are an integral part of  the republic [italics 

added, DS].”

Apparently, since Guadeloupe is part of  the Republic of  France under French constitutional 
law, it is regarded as a Member State by the ECJ for the purposes of  ex-Article 90 EC. In 
the same way, in Lancry and others a situation where goods were imported to Réunion574 – 
another outermost region – from metropolitan France was, as a part of  the factual context, 
considered an internal situation.575 

572 ECJ 10 October 1978, 148/77, Hansen v. Hauptzollamt de Flensburg [1978] ECR 1787.

573 Classified as category i) in section 3.2 of this chapter. 

574 Classified as category i) in section 3.2 of this chapter. 

575 ECJ 9 August 1994, C-363/93, C-407/93, C-408/93, C-409/93, C-410/93 and C-411/93, Lancry and others 
[1994] ECR I-3957, para. 32.
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3.3 The relevant ECJ case law on Member States’ associated and dependent territories

Furthermore, in Kaefer and Procacci, the ECJ answered in the affirmative the question whether the 
Tribunal administratif  of  Papeete, French Polynesia576 – one of  the OCTs within the meaning 
of  Article 355(2) TFEU – is a court or tribunal “of  a Member State” within the meaning of  
ex-Article 234 EC (now, after amendment, Article 267 TFEU).577 The ECJ held the following:

“8 (…) it is sufficient to note, first of  all, that it is not disputed that the Tribunal administratif, Papeete, 
is a French court.

578
 

9 Secondly, it must be pointed out that Part Four of  the EEC Treaty, in particular Article 136, 

empowers the institutions of  the Community, in particular the Council, to lay down provisions relating to the 
overseas countries and territories on the basis of  the principles set out in the Treaty, and that Council 
Decision 86/283 is such a provision.

10 It must therefore be held that the Court has jurisdiction to give a preliminary ruling on the question raised by 
the Tribunal administratif, Papeete [italics added, DS].”

Also in this case reference is made to the internal laws of  the state concerned in order to 
determine whether a given dependent or associated territory must be considered a (part 
of  a) Member State. However, as argued by Mischo, it is uncertain whether the ECJ would 
have ruled in the same way if  the case had concerned the interpretation of  a provision that 
actually did not apply to French Polynesia.579 It is therefore submitted that the only fact that 
the Tribunal administratif  of  Papeete was a French court under French constitutional law 
may not have been decisive for the ECJ in this case. 

Lastly, one can also infer from N. that the OCTs should be regarded as part of  a Member 
State. In this case, a company incorporated according to Netherlands civil law but actually 
managed and controlled in the Netherlands Antilles580 (one of  the OCTs) fell within the 
scope of  the freedom of  establishment under Articles 49 and 54 TFEU as this company 
was regarded as being established in a Member State.581 From this case one could thus infer 
that the ECJ considered the Netherlands Antilles not as a third country for purposes of  
the freedom of  establishment.582 It is observed, however, that this case in not conclusive, 

576 Classified as category ii) in section 3.2 of this chapter.

577 ECJ 12 December 1990, C-100/89 and C-101/89, Kaefer and Procacci [1990] ECR I-4647, para. 10.

578 This was, under reference to the French internal law, explained in more detail by Advocate General Mischo in 
his Opinion delivered on 17 May 1990, C-100/89 and C-101/89, Kaefer and Procacci [1990] ECR I-4647, point 15. 

579 In the same vein: J. Mischo, ‘The competence of the judiciary of the Netherlands Antilles and Aruba to 
request preliminary rulings from the Court of Justice of the European Communities’, in Met het oog op 
Europa. De Europese Gemeenschap De Nederlandse Antillen en Aruba. Tijdschrift voor Antilliaans Recht - 
Justicia (November 1991): 144.

580 Classified as category ii) in section 3.2 of this chapter. 

581 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 11 and para. 28. 

582 In the same vein: Opinion of Advocate General Cruz Villalón delivered on 9 December 2010, C-384/09, 
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the reason being that by virtue of  Article 54 TFEU the company in this case might also 
have been regarded by the ECJ as being established in the Netherlands as the result of  
its incorporation under Netherlands law. Unfortunately, the ruling of  the ECJ leaves both 
possibilities open, although in the author’s view, the latter explanation is more plausible. 

To sum up, in the above four cases, none of  the associated or dependent territories qualified 
as a third country in the case at hand but as part of  a Member State, although the decision 
in the last case (N.) is not fully conclusive in this regard. 

Nevertheless, in other cases the ECJ arrives at opposite results. This was, for instance, the 
case in Van der Kooy, which concerned the import from goods from the Netherlands Antilles 
(one of  the OCTs) into the Netherlands. In that respect, this case is comparable to the 
Hansen case, which was discussed above.583 In Van der Kooy, the position of  the Netherlands 
Antilles was in dispute, for the purposes of  the former Directive 77/388/EEC.584 Since the 
Treaty, by virtue of  ex-Article 227(3) EC (now, after amendment, Article 355(2) TFEU), 
only partially applies to these territories, it was not fully clear whether or not the territory 
of  the Netherlands Antilles can be regarded as a “territory of  a Member State” within the 
meaning of  Article 3 of  the said Directive, read in conjunction with ex-Article 227 EC. 
Asked this question by the Netherlands Supreme Court, the ECJ held the following:

“34. It follows from the provisions of  Articles 3 and 7 of  the Sixth Directive, read together, that 

the terms ‘Community‘ and ‘territory of  the Community‘ relate to the area of  application of  the 

Treaty as defined for each Member State in Article 227 of  the Treaty. 

35. Article 227 of  the Treaty lists the States to which the Treaty is to apply, and the following 

paragraphs contain special provisions for certain specific territories. 

36. In accordance with Article 227(3) of  the Treaty and Convention 64/533, the special 

arrangements for association set out in Part Four of  the Treaty apply to the OCT, including the 

Netherlands Antilles. 

37. Under those arrangements, failing express reference, the general provisions of  the Treaty do not apply to 
the OCT (Case C-260/90 Leplat v Territory of  French Polynesia [1992] ECR I-643, paragraph 10). 

38. Consequently, the entry into a Member State of  goods coming from the Netherlands Antilles cannot be categorised 
as an intra-Community transaction for the purposes of  the Sixth Directive, unless a special provision so prescribes.

Prunus, not yet reported, point 37.

583 ECJ 28 January 1999, C-181/97, Van der Kooy [1999] ECR I-483. 

584 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value added tax: uniform basis of assessment, OJ 1977 L 
145, 1-40.
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3.3 The relevant ECJ case law on Member States’ associated and dependent territories

39 There is no provision to that effect in the Sixth Directive. Nor, moreover, are there any rules 

providing for the application of  VAT to imports from the OCT in either Part Four of  the Treaty 

or the Sixth OCT Decision [italics added, DS].” 

Thus, since the OCTs at hand did not fall within the scope of  the Sixth Directive, they were 
not regarded as part of  a Member State for purposes of  this Directive. 

In the context of  the free movement of  capital under Article 63(1) TFEU as well, the ECJ 
took a similar approach in Prunus, which case involved the relationship between France and the 
British Virgin Islands, one of  the OCTs of  the United Kingdom. As far as relevant, the ECJ 
held that the Treaty does not contain any express reference to movements of  capital between 
Member States and OCTs. On that basis, the ECJ ruled that the OCTs benefit from the 
liberalization of  the movement of  capital provided for in Article 63(1) TFEU in their capacity 
as non-Member States.585 Thus, the ECJ treated the British Virgin Islands as third country for 
purposes of  Article 63(1) TFEU in this case. From the wording of  the ECJ’s decision one can, 
however, infer that the ECJ carefully avoids characterizing the OCTs as being third countries. 
On the other hand, the possibility that the OCTs would, given their special status under the 
Treaty, qualify as (part of  a) Member State nor as a third country for the purposes of  the free 
movement of  capital under Article 63(1) TFEU, has been ruled out by the ECJ.586

A similar approach can be found in the context of  the demarcation of  competences between 
the Union and the Member States when international agreements with third countries are 
concluded. In this context, in an Opinion the ECJ considers the OCTs of  France and the 
United Kingdom587 to be on an equal footing with third countries. Here too, the scope of  
the Treaty is applied as a distinctive criterion:

“The territories in question, since they remain outside the sphere of  application of  the EEC Treaty, are, as 

regards the Community, in the same situation as non-Member countries [italics added, DS].”
588

In Dutch Antillian Dairy Industry as well, the relevant OCT was not treated as part of  a 
Member State. Apparently, the reason for this was to avoid a legal “gap” in the relevant 

585 CJEU 5 May 2011, C-384/09, Prunus, not yet reported, paras 30-31. This case could be regarded as the non-
EU equivalent of the ELISA case (ECJ 11 October 2007, C-451/05, ELISA [2007] ECR I-8251). The referring 
French court seemed to consider these territories as third countries for purposes of the free movement 
of capital under Article 63(1) TFEU without further deliberation (cf. Judgment by the Tribunal de Grande 
Instance of Paris delivered on 9 September 2009, No. 08/12666). 

586 CJEU 5 May 2011, C-384/09, Prunus, not yet reported, para. 20, where the ECJ ruled that Article 63(1) TFEU 
must be regarded, in view of its unlimited territorial scope, as necessarily applying to movements of capital 
to and from OCTs.

587 Classified as category ii) in section 3.2 of this chapter.

588 Opinion of the ECJ of 4 October 1979, 1/78 [1979] ECR 02871, paras 61-62. In the same vein: Opinion of the 
ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, para. 17. 
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Union legislation.589 In this case, the question was whether or not the Netherlands Antilles 
– one of  the OCTs within the meaning of  Article 355(2) TFEU – could be considered a 
third country in the context of  the application of  the provisions of  Chapter III of  Directive 
92/46.590 The ECJ first recalled the objective of  the directive, i.e. the ensuring of  a high level 
of  protection of  public health, and then held the following:

“35 It follows from the foregoing that the provisions of  Chapter III of  Directive 92/46 cover 

all milk-based products on the Community market, including those originating in an OCT, and 

that the term ̀ imports from third countries’ must be understood as referring to any introduction 

of  such products into the Community.”

The ECJ goes on to hold that:

37. (…) import of  goods into the Community may take place, not only from third countries in the fullest sense 
of  the term, but also from countries associated with the Community. The fact that a product is brought 

into the territory of  the Community from an OCT which benefits from special arrangements 

for association with the Community under Articles 227(3) and 131 to 136 of  the Treaty and 

the OCT Decision cannot alter the characterisation of  that operation as an act of  importation 

[italics added, DS].”

In this case, the ECJ focused on the objective and purpose of  the relevant directive rather 
than on interpreting the term “third countries”. This may be the reason that it did not clearly 
indicate which criterion had to be applied in order to characterize the OCT at hand as not 
being (part of) a Member State.591

The same fear of  creating a “gap” in Community legislation seems to be the reason that 
in Commission versus United Kingdom the ECJ considered Gibraltar592, in the particular case at 
hand, to not be a Member State, although the Treaty clearly applies to this territory, under 
Article 355(3) TFEU, apart from a few exceptions in the field of  the free movement of  
goods. It seems that, precisely as a result of  these exceptions, the ECJ regarded Gibraltar as 
not being a Member State in this case. It ruled as follows: 

589 ECJ 21 September 1999, C-106/97, Dutch Antillian Dairy Industry [1999] ECR I-5983.

590 Council Directive 92/46/EEC of 16 June 1992 laying down the health rules for the production and placing 
on the market of raw milk, heat-treated milk and milk-based products, OJ 1992 L 268, 1. Article 22 of 
this directive, which is found in chapter III, provides: “The conditions applicable to imports from third 
countries of raw milk, heat-treated milk and milk-based products covered by this Directive must be at least 
equivalent to those laid down in Chapter II for Community production.” 

591 In his Opinion to this case Advocate-General La Pergola concluded that the Netherlands Antilles could not 
be considered a third country or a Member State for the purposes of the directive, but that the relevant 
provisions of the OCT regime should be applicable; Opinion of Advocate General La Pergola delivered on 
15 September 1998, C-106/97, Dutch Antillian Dairy Industry [1999] ECR I-5983.

592 Classified as category i) in section 3.2 of this chapter.
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3.3 The relevant ECJ case law on Member States’ associated and dependent territories

“55 (..) [P]roducts originating in Gibraltar are not products originating in the Community [italics added, DS].

56. According to Annex II, Section VI to the UK Act of  Accession it was agreed that it would 

be ensured that Gibraltar is in the same position with regard to the Community’s import 

liberalisation system as it was before accession. That provision would not have been necessary 

if  goods originating in Gibraltar had to be considered as originating in the Community and if, as 

a result, the Community rules on free movement had to be applied to them. 

57. Similarly, goods imported into Gibraltar are not considered to be in free circulation in a 

Member State within the meaning of  Article 24 EC because they are not subject to the customs 

duties of  the common customs tariff.“
593

By contrast, in another Commission versus United Kingdom case, Gibraltar was actually considered 
part of  a Member State. In this case, the United Kingdom has not correctly implemented 
Council Directive 96/29/Euratom, which aimed at protecting the health of  workers in 
Gibraltar. The ECJ ruled the following in this respect:

“[b]y failing to adopt, within the prescribed period, the laws, regulations and administrative 
provisions necessary to comply with the Directive in its whole territory, the United Kingdom of  
Great Britain and Northern Ireland has failed to fulfil its obligations under that directive [italics 
added, DS].”

594

Thus, for the purposes of  implementing the said directive, Gibraltar was apparently 
considered part of  a Member State.

A case which more or less mirrors the first-mentioned Commission versus United Kingdom case, 
is Jersey Produce Marketing Organisation in which the status of  Jersey (Channel Islands595) was at 
stake.596 In this case, exports of  potatoes from Jersey to the United Kingdom were subject 
to certain requirements, amongst which prior registration of  the exporting party. One of  the 
questions was whether these exports took place between two Member States or in a single 
Member State. It was therefore not disputed that Jersey did not have to be considered a 
third country, although this territory almost fully falls outside the scope of  the Treaty, under 
Article 355(5)(c) TFEU. However, the case at hand concerned precisely the interpretation 
of  that part of  Community legislation that actually did apply to Jersey. The ECJ held that, 
for the purposes of  the application of  the relevant EU legislation, i.e. ex-Articles 23, 25, 28 
and 29 EC, the Channel Islands, the Isle of  Man and the United Kingdom must be treated 
as a single Member State. The ECJ reached this conclusion mainly on the basis of  Article 
1(1) of  the Third Protocol to the EC Treaty. According to this provision, the Community 

593 ECJ 23 September 2003, C-30/01, Commission v. United Kingdom [2003] ECR I-9481.

594 ECJ 21 July 2005, C-349/03, Commission v. United Kingdom [2005] ECR I-7321, para. 56.

595 Classified as category iii) in section 3.2 of this chapter.

596 ECJ 8 November 2005, C-293/02, Jersey Produce Marketing Organisation [2005] ECR I-9543, para. 54.
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rules on customs matters and quantitative restrictions are to apply to the Channel Islands 
and the Isle of  Man under the same conditions as they apply to the United Kingdom. The 
ECJ considered that this wording suggests that, for the purposes of  the application of  those 
Community rules, the United Kingdom and the Islands are, as a rule, to be regarded as a 
single Member State.597

To conclude, in Norddeutsches Vieh- und Fleischkontor the presence of  a special regime also 
appeared to be of  influence on the status of  the former German Democratic Republic. 
Here, the question was whether pigmeat which had been imported into the Federal 
Republic of  Germany from the German Democratic Republic (which was not part of  the 
Community) should be regarded as a product of  Community origin in the meaning of  
Article 6 of  the Regulation No. 177/67.598 In this respect, Article 1 of  the Protocol provided 
that trade between the Federal Republic of  Germany and the German Democratic Republic 
is considered internal trade according to German law and is therefore not affected by the 
provisions of  the EC Treaty. The ECJ ruled that under this protocol the German Democratic 
Republic was neither a Member State of  the EC nor, as regards German internal trade, a 
third country, but that a special system applied to it. According to the ECJ, the said import 
can therefore not be regarded as an importation from a third country since it is German 
internal trade. Neither can the imported pigmeat be regarded as having an origin in the 
Federal Republic of  Germany. Interestingly, the ECJ explicitly rejected the argument that as 
regards the free circulation of  goods, a distinction should only be made between products 
originating in a Member State and those from a third country. Here too, it seems that the 
fear of  creating a legal “gap” in Union legislation played a role in the ECJ’s final decision. 

3.4 The approach followed by the Netherlands Supreme Court and 
opinions in the academic literature

If  one examines Netherlands case law and the scholarly literature, the conclusion can 
be drawn that there is no opinio communis concerning the precise status of  the Member 
States’ associated and dependent territories under EU law. As far as Netherlands case law is 
concerned, the term “third countries” in the context of  Article 63(1) TFEU and the Capital 
Duty Directive599 was at stake in the decision by the Netherlands Supreme Court of  13 July 
2001.600 Under Article 33 of  the Netherlands Legal Transaction Act 1970, which gave effect 

597 Ibid., paras 46-47.

598 ECJ 1 October 1974, 14/74, Norddeutsches Vieh- und Fleischkontor [1974] ECR 899.

599 Council Directive 69/335/EEC of 17 July 1969 relating to the approximation of the laws of the Member 
States concerning indirect taxes on the raising of capital. 

600 Decision of the Netherlands Supreme Court 13 July 2001, No. 35 333, Beslissingen in Belastingzaken 323 
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3.4 The approach followed by the Netherlands Supreme Court and opinions in the academic literature

to Article 2(2) of  the said directive, a company actually managed and controlled in the 
Netherlands Antilles but the statutory seat of  which is in the Netherlands, is deemed to be 
resident in the Netherlands. In this case, the question was whether the levy of  Netherlands 
capital duty on a Netherlands incorporated company with its actual seat on the Netherlands 
Antilles (one of  the OCTs) was in breach of  the freedom of  establishment and the free 
movement of  capital under the Treaty as no capital duty would have been due in case 
the company had been incorporated according to the civil law of  and actually managed 
and controlled in the Netherlands Antilles. Furthermore, the question was whether the 
levy of  capital duty infringed the Capital Duty Directive. The Netherlands Supreme Court 
answered all questions in the negative. First, the appeal by the taxpayer to the freedom of  
establishment is rejected by the Netherlands Supreme Court with reference to Van der Kooy:

“The appeal of  the applicant on Article 52 EC fails, since this provision has not been declared 

applicable to the OCTs in the EC Treaty, or elsewhere in Community law.”
601

The Supreme Court then goes on to assess the appeal to the free movement of  capital both 
as it applies between Member States and as applicable between Member States and third 
countries:

Insofar the applicant is referring to what is stated in Article 73B EC with respect to capital 

movements between Member States, this claim is rejected on the same grounds as the appeal 

to Article 52 EC. For the rest, it disregards the requirement laid down in Article 73C EC.”
602

Lastly, the appeal by the taxpayer was also rejected insofar it concerned the alleged breach 
of  the Capital Duty Directive:

“Also for purposes of  the aforesaid directive, the OCTs must without reasonable doubt be 

regarded as third countries [emphasis added, DS]”.
603

In the author’s view, two important conclusions can be drawn from the above decision. 
Firstly, the Netherlands Supreme Court apparently considers the OCTs involved to be third 
countries. This is because the Netherlands Supreme Court rejected the applicant’s claim on 
the basis of  the standstill clause under Article 64(1) TFEU, which only applies in the case 
of  capital movements between Member States and third countries. Therefore, although 
the taxpayer’s claim was ultimately rejected, the Netherlands Supreme Court did not 
consider Article 63(1) TFEU as it applies between Member States and third countries to be 

(2001). The Netherlands Supreme Court took the same approach in its decision dated 12 August 2005, No. 
39 935, Beslissingen in Belastingzaken 18 (2006). 

601  Para. 3.4 (author’s translation). 

602 Paras 3.4 - 3.6 (author’s translation).

603 Paras 3.4 – 3.6 (author’s translation).
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fundamentally inapplicable. This conclusion is confirmed by the fact that the Netherlands 
Supreme Court subsequently considered the OCTs involved as third countries also for 
purposes of  the Capital Duty Directive. This implies that the OCTs already qualified as 
third countries for the purposes of  Article 63(1) TFEU. 

Nevertheless, the decision of  the Netherlands Supreme Court is not clear in all respects. The 
reason is the somewhat confusing reference by the Court to Van der Kooy. The Netherlands 
Supreme Court rejected the appeal by the taxpayer to both the freedom of  establishment 
and the free movement of  capital as applicable between Member States with reference to 
Van der Kooy, holding that these provisions have not been declared applicable to the OCTs. 
In the author’s view, however, this is an inaccurate reading of  Van der Kooy. It is true that the 
said provisions do not apply to the OCTs in the sense that these territories are not bound to 
these provisions under the OCT arrangement and therefore are not obliged to apply these 
provisions. However, the question in this case was a different one, viz. whether a Member State 
is obliged to apply the said provisions of  the Treaty ratione loci and ratione personae outside the 
territory of  that Member State. In the author’s opinion, this is a completely different issue 
and one on which Van der Kooy has no bearing at all.604 The taxpayer – being a (dual resident) 
incorporated under Netherlands civil law and therefore arguably a national of  and established 
in a Member State – might actually have fallen under the personal and territorial scope of  
the freedom of  establishment under Articles 49 and 54 TFEU, especially given the Eman and 
Sevinger and N. cases. One can therefore wonder whether the Netherlands Supreme Court 
was correct in denying the taxpayer access to this provision with reference to Van der Kooy.605 

604 The author’s view seems to be endorsed by the CJEU in ECJ 5 May 2011, C-384/09, Prunus, not yet reported, 
paras 29-31. In the same vein: Tryfonidou, who rightly submits that when it is said that the Treaty Chapter 
on the internal market does not apply to the OCTs, “(…) this is not the same as saying that persons that 
reside in the OCTs cannot rely on the provisions of the internal market Chapter of the Treaty.” She concludes 
in the context of the free movement of goods that “although the free movement of goods provisions, 
indeed, do not apply in the territory of the OCTs, nonetheless, Union citizens who reside in the OCTs can rely 
on the free movement provisions in order to be able to exercise an economic activity in the territory of 
the Member States; A. Tryfonidou, ‘The Free Movement of Goods, the Overseas Countries and Territories, 
and the EU’s Outermost Regions: Some Problematic Aspects’, Legal Issues of Economic Integration 4 (2010): 
at 331 and 338. Dissenting: W.W. Geursen, ‘The Free Movement of Capital with the OCT’, in EU Law of the 
Overseas, ed. D. Kochenov (Alphen aan den Rijn: Kluwer Law International, 2011), 260, who has submitted 
(before the decision in Prunus) that Part IV TFEU and the OCT Decision are exclusively applicable on capital 
movements between the OCTs and the Member States.

605 Probably, this would not have made the final outcome different. The reason is that the ECJ accepted 
the use by Member States of the nationality of a taxpayer as a valid criterion to allocate their taxation 
powers; cf. ECJ 23 February 2006, C-513/03, Van Hilten-van der Heijden [2006] ECR I-1957, paras 45 et seq. In 
other words, the Netherlands is allowed to treat its own nationals worse than nationals of other Member 
States. In a recent case concerning a dividend payment made by a Netherlands company to its majority 
shareholder incorporated under the laws of and actually managed and controlled in the Netherlands 
Antilles, the Netherlands Supreme Court did not examine either whether this shareholder could fall 
under the territorial and personal scope of the freedom of establishment; cf. Decision by the Netherlands 
Supreme Court of 9 April 2010, No. 08/04160, Beslissingen in Belastingzaken 291 (2010). 
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3.4 The approach followed by the Netherlands Supreme Court and opinions in the academic literature

Furthermore, even if  one assumes that the Netherlands Supreme Court’s interpretation of  
Van der Kooy is correct, the Court does not apply the Van der Kooy doctrine consistently. 
A consistent application of  this doctrine would require that Article 63(1) TFEU, insofar 
applicable between Member States and third countries, is not applicable in relationships with 
the OCTs, since this provision has not been declared applicable to the OCTs in the Treaty, 
either. Possibly the Netherlands Supreme Court considers Article 63(1) TFEU, insofar 
it applies between Member States and third countries, an “express reference” within the 
meaning of  Van der Kooy. In any case, in the author’s view, it is clear that the Netherlands 
Supreme Court regarded the OCT at hand as a third country for purposes of  Article 63(1) 
TFEU in the above case. It is admitted, however, that this conclusion is open to debate.606 

In the academic literature, opinions diverge considerably, particularly with respect to the 
OCTs. Lauwaars is of  the opinion that the OCTs must be considered part of  a Member 
State, irrespective of  whether or not these OCTs are part of  their “mother state” according 
to internal constitutional law. He submits that Part Four of  the Treaty, the implementing 
orders, Article 267 TFEU and possibly also other provisions of  the Treaty are applicable to the 
OCTs.607 Advocate General Wattel takes the view in his Opinions delivered on 19 November 
2009 in a number of  Netherlands Supreme Court cases that the question concerning to 
which extent the OCTs may be regarded as third countries cannot be answered in general; 
in each case, it must be assessed whether they find themselves, based on the rationale of  the 
relevant EU legislation at stake, in a situation comparable to “real” third countries.608 Wattel 
is nevertheless also of  the view that the relations between the OCTs, more particularly the 
former Netherlands Antilles and their “mother State” must be considered to be confined 
to one Member State since both the (former) Netherlands Antilles and the Netherlands are 
part of  the same international law entity, i.e. the Kingdom of  the Netherlands.609 Geursen 

606 Cf. Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 08/03755 and 
08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22 and Opinion of Advocate General Wattel 
delivered on 19 August 2011, Nos 11/00453 & 11/00454, Vakstudie Nieuws Vandaag 2011/2307, points 2.11 
et seq.

607 R.H. Lauwaars, ‘De associatie van de landen en gebieden overzee onder deel IV van het EEG-Verdrag’, in Met 
het oog op Europa. De Europese Gemeenschap De Nederlandse Antillen en Aruba. Tijdschrift voor Antilliaans 
Recht - Justicia (November 1991): 27. 

608 See Annex to the Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 
08/03755 and 08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22, point 2.5. As observed in 
section 3.1 of this chapter, the Netherlands Supreme Court did not, however, need to explicitly address 
this issue is its final judgment; Decision by the Netherlands Supreme Court of 9 April 2010, No. 08/04160, 
Beslissingen in Belastingzaken 291 (2010).

609 P.J. Wattel, ‘Het EG-kapitaalverkeer, derde landen en de Antillen en Aruba’, in Fiscale actualiteiten in het 
Koninkrijk, eds M.B.A. van Hout & K.L.H. van Mens (Amersfoort: NVAB/SDU, 2005), 147-158. See also 
the Annex to the Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 
08/03755 and 08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22, point 2.9 and Opinion of 
Advocate General Wattel delivered on 19 August 2011, Nos 11/00453 & 11/00454, Vakstudie Nieuws 
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comes to this conclusion as well, based on the same legal reasoning, although he admits that 
based on an economic approach, the OCTs could be considered third countries since they 
are not part of  the internal market.610 Also Advocate General Cruz Villalón in his Opinion 
in Prunus takes the view that there is no categorical answer to the question whether an OCT 
should be categorized as a Member State or a third country, and instead the answer varies 
on a case-by-case basis according to the relevant legal framework and taking into careful 
consideration the objectives pursued by the special arrangements for association laid down 
in Part Four of  the TFEU.611

Other scholarly authors, such as Doran and Kavelaars, are also of  the opinion that the 
OCTs (more particularly: the (former) Netherlands Antilles) cannot be considered third 
countries. Doran submits, with reference to Kaefer and Procacci, that the Netherlands 
Antilles cannot be regarded as a “third country”.612 Both authors also refer to the procedure 
followed in the 1960s with respect to the association of  Surinam (then a dependent 
country within the Kingdom of  the Netherlands). This association could not be realized 
by means of  the procedure as laid down in Article 217 TFEU since the Member States did 
not considerer Surinam a “third country”.613 Martha, for his part, observes that it follows 
from the provisions of  the Treaty that the OCTs have a mixed status, since these countries 
fall partly inside and partly outside the scope of  the EC Treaty. In order to emphasize this 
mixed status, Martha introduces the characterization “second countries” with respect to 
the OCTs.614 Bremer and Veerbeek observe that it is unclear whether the OCTs should be 
characterized as part of  a Member State, as third countries or as countries with a status sui 
generis.615 Lastly, a number of  authors do consider the OCTs to be third countries. Ohler, 

Vandaag 2011/2307, points 2.11 et seq. 

610 W.W. Geursen in his case note to the Decision by the Netherlands Supreme Court delivered on 9 April 2010, 
No. 08/04160, Fiscaal tijdschrift FED 76 (2010): 22-24.

611 Opinion of Advocate General Cruz Villalón delivered on 9 December 2010, C-384/09, Prunus, not yet 
reported, point 39.

612 E.L. Doran, ‘De dual resident company en de BRK in Europees perspectief’, Weekblad Fiscaal Recht 6028 
(1992): 1442-1443.

613 Cf. Doran, 1442-1443., who subsequently refers to P.-H.J.M. Houben, De associatie van Suriname en de 
Nederlandse Antillen met de Europese Gemeenschap (Leiden: Sijthoff, 1965), 14. See also P. Kavelaars, ‘De 
Antillen, Aruba en de EU’, Weekblad Fiscaal Recht 6602 (2004): 1780. 

614 Martha, ‘Toepassing van het gemeenschappelijk origine begrip’, 303. Also, in the considerations of the 
Council Decision of 27 November 2001 on the association of the overseas countries and territories with the 
European Community, 2001/822/EC, OJ 2001 L 314/01, para. 6, the OCTs are explicitly mentioned as being 
neither third countries nor Member States. In the author’s view, however, these considerations do not have 
the same legal status as case law of the ECJ and should therefore not be regarded as being of a declaratory 
nature, leaving aside the fact that any definition under secondary EU law of the concept of “third countries” 
cannot automatically be transposed to primary EU law.

615 M.L. Bremer & H.J.E. Veerbeek, ‘Uitputting: Europese concordantie versus Koninkrijksconcordantie’, in 
Intellectuele eigenaardigheden. Opstellen aangeboden aan mr Theo R. Bremer, eds D.W.F. Verkade & D.J.G. 
Visser (Deventer: Kluwer, 1998), 33. Fibbe, Pancham and de Ruiter also consider the position of the OCTs 
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for instance, is of  the opinion that the OCTs must be considered third countries, since 
the Treaty is not applicable to these countries.616 Also, Pisuisse regards the OCTs, with 
reference to the Opinion of  the ECJ delivered on 4 October 1979, as third countries.617 
Fraai is, with reference to case law of  the Netherlands Supreme Court, of  the same 
opinion.618 

3.5 Synthesis and evaluation

When ones tries to draw the borderline between the Member States’ associated and dependent 
territories and third countries, matters appear to be complicated. The interpretation of  the 
term “third countries” by the ECJ in this specific context is by no means univocal. The 
ECJ sometimes refers to Article 52(1) TEU and, subsequently, to the relevant Member 
State’s internal laws, when determining the status of  an associated or dependent territory. 
This was the case in Hansen, for instance. Nevertheless, it appears that the ECJ does not 
regard this criterion as decisive in all cases. Rather, it appears to determine the status of  
a given associated or dependent territory on a case-by-case basis. For instance, the OCTs 
have alternately been treated by the ECJ as part of  a Member State in Kaefer and Procacci and 
possibly also in N., and as a third country in Dutch Antillian Dairy Industry and Prunus. In any 
case, the ECJ seems to be reluctant to explicitly characterize any associated or dependent 
territory as third country. In virtually all cases, they are merely put on an equal footing with 
“real” third counties, but not explicitly characterized as such. Thus, the ECJ has created 
a group of  countries “in between”, neither Member States nor third countries (for this 
reason, one could call them “second countries”). In Norddeutsches Vieh- und Fleischkontor, this 
consequence was even explicitly accepted by the ECJ. In Prunus, on the other hand, the ECJ 
suggests that the OCTs can only qualify either as (part of  a) Member State or third country 
for the purposes of  the free movement of  capital under Article 63(1) TFEU.619 From Jersey 
Produce Marketing Organisation one can furthermore infer that if  the provisions of  the Treaty 
only partially apply to a given associated or dependent territory, such a territory is then 
treated as part of  a Member State, at least insofar as the application of  these provisions 
is concerned. By contrast, to the extent the relevant Treaty provision does not apply vis-

unclear; G.K. Fibbe, S.R. Pancham & J.P. de Ruiter, ‘The meaning of the association of the overseas countries 
and territories with the European Community for the fiscal relations between the Netherlands and Aruba’, 
EC Tax Review 4 (2007): 167.

616 C. Ohler, Die Fiskalische Integration in der Europäischen Gemeinschaft (Baden-Baden: Nomos Verlagsgesell-
schaft, 1997), 132. 

617 C.S. Pisuisse, ‘Nogmaals de handelsrelatie tussen de landen en gebieden overzee en de Gemeenschap’, 
SEW Tijdschrift voor Europees en economisch recht 5 (1991): 321.

618 D.B. Fraai, ‘Art. 11, derde lid, BRK: terug naar een nultarief’, Weekblad Fiscaal Recht 6643 (2005): 1392. 

619 CJEU 5 May 2011, C-384/09, Prunus, not yet reported, para. 20. 
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à-vis any associated or dependent territory, that territory is treated as third country. This 
can be derived from Commission versus United Kingdom, Van der Kooy and the ECJ’s Opinion 
1/78. Lastly, the associated or dependent territories to which the Treaty, by virtue of  Article 
355 TFEU, applies, should thus be regarded as part of  the “mother” Member State listed 
in Article 52(1) TEU instead of  an autonomous Member State, as one can infer from 
Commission versus United Kingdom and Jersey Produce Marketing Organisation. 

What conclusions can be drawn from the above considerations? When determining whether 
or not any associated or dependent territory should be regarded as a third country or 
Member State, a distinction should be made, in the author’s view, between the scope ratione 
personae and the scope ratione loci of  the free movement provision at issue. In section 2.2 of  
this chapter it was established that the question whether or not an investment is made by 
a national of  a Member State under the freedom of  establishment and the free movement 
of  services must be answered on the basis of  Article 52(1) TEU, read in conjunction with 
the domestic laws of  the Member State concerned. In the author’s view, one can infer from 
the above-cited case law of  the ECJ, and in particular the Hansen and Kaefer and Procacci 
cases, that this approach is also valid as far as the Member States’ associated and dependent 
territories are concerned. This is furthermore supported by Advocate General Tizzano in 
his Opinion in the Joined Cases Spain versus United Kingdom and Eman and Sevinger. In this 
Opinion, the Advocate General opines the following:

“154. In the present case, that means that Community law accepts as a premiss not only the 

choices made by the Kingdom of  the Netherlands regarding the grant of  citizenship but also 

the internal rules governing that right which the State has decided to apply by reason of  the 

special relations which link it to the territories of  Aruba and the Netherlands Antilles. Indeed, 
it could have granted citizenship to mainland citizens only or made further rules drawing a distinction between 
mainland citizens and inhabitants of  the OCTs. However, for reasons relating to its sovereignty, it 

decided to opt for citizenship which was formally undivided, but in reality was differentiated 

in regard to the exercise of  associated rights (including the right to vote at both national and 

Community level) [italics added, DS].”
620

In the author’s view, it follows by analogy that if  a company of  any associated or dependent 
territory of  a Member State qualifies as a national of  that Member State under the internal 
laws of  that Member State, the said territory it is considered a national of  a Member State for 
purposes of  the freedom of  establishment and the free movement of  services. Otherwise, it 
should be regarded as a national of  a third country. 

620 Opinion of Advocate General Tizzano delivered on 6 April 2006, C-145/04 and C-300/04, Eman and Sevinger 
[2006] ECR I-7917, point 154. 
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At first glance, the same approach could be followed when answering the question whether 
a company or person falls under the scope ratione loci of  the freedom of  establishment, 
the free movement of  capital and the free movement of  services in situations involving 
an associated or dependent territory. This would mean that all associated and dependent 
territories listed in Article 52(1) TEU, read in conjunction with Article 355 TFEU, would 
qualify as part of  a Member State when the territorial scope of  the Treaty provision at 
hand is determined. Nevertheless, merely using this criterion for purposes of  determining 
the scope ratione loci of  the said Treaty provisions requires, in the author’s view, a further 
distinction to the extent that the Treaty only applies partially or even not at all to the 
associated or dependent territories of  the Member States. 

It is submitted that only to the extent the Treaty provisions apply to any associated and 
dependent territory under Article 355 TFEU should such a territory be treated as part 
of  a Member State. Accordingly, to the extent any territory is bound by the freedom of  
establishment, the free movement of  capital and the free movement of  services under 
Article 355 TFEU, it should thus be treated as part of  that Member State for purposes 
of  applying the said free movement provisions ratione loci. Under these circumstances, the 
relationship between a Member State’s associated or dependent territory and its “mother” 
state can be characterized as an internal situation to which the Treaty freedoms do not 
apply.621 To the extent the said free movement provisions do not apply to any associated 
and dependent territory under Article 355 TFEU, such a territory should be treated as a 
third country for purposes of  applying the said provisions ratione loci. These territories, 
which strictly speaking should be classified as “second countries” or, alternatively, “third 
territories”622, therefore should be reclassified in each case as either a part of  a Member 
State or as a third country, as the case may be, based on whether the Treaty provision at 
hand applies to this territory. In the author’s view, the ECJ cases Kaefer and Procacci, Van der 
Kooy, Commission versus United Kingdom, Jersey Produce Marketing Organisation and Prunus and 
the Opinion of  the ECJ of  4 October 1979, discussed above, provide a sufficient basis to 
justify this conclusion.623 Accepting the opposite view that the Member States’ associated 

621 Cf. ECJ 9 August 1994, C-363/93, C-407/93, C-408/93, C-409/93, C-410/93 and C-411/93, Lancry and others 
[1994] ECR I-3957.

622 Cf. Article 5(4) and Article 7 of Council Directive 2006/112/EC of 28 November 2006 on the common system 
of value added tax, OJ 2006 L 347, 1-118 which distinguishes between Member States, third territories and 
third countries. 

623 To the same extent: Martha, who submits in the context of the status of the OCTs as listed in Annex II that 
Article 355(2) TFEU does not, unlike the OCTs not listed in this annex, limit the territorial scope of the Treaty. 
After all, the third paragraph does not state that the Treaty is not applicable to these OCTs but actually 
only limits the actual scope ratione materiae (in Martha’s wording: “zakelijke werking”) of the Treaty to the 
provisions as laid down in Chapter four of the Treaty; cf. R.S.J. Martha, ‘Gevolgen van de Europese Integratie 
voor het Koninkrijksverband’, in Met het oog op Europa. De Europese Gemeenschap De Nederlandse Antillen 
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and dependent territories always qualify as (part of) a Member State, irrespective of  the fact 
whether the given free movement provisions of  the Treaty apply to these territories, would 
not be in line with this case law. In addition, this view would lead to unsatisfactory results 
with regard to the Treaty’s provisions the territorial scope of  which is explicitly restricted 
to the territory of  the Member States. It would require Member States to unilaterally apply 
these provisions to their associated and dependent territories, even though these territories 
are not required to apply these provisions vis-à-vis the Member States. Having regard to 
the differences in the degree of  legal integration that exist between the Member States and 
the respective associated and dependent territories by virtue of  Article 355 TFEU, this 
conclusion is also desirable. Given these differences, it is desirable to treat the Member 
States’ associated and dependent territories as third countries for the purposes of  applying 
the provisions relating to freedom of  establishment, the free movement of  capital and the 
free movement of  services to the extent these territories are not bound by these provisions. 
To that extent, the situation of  these territories is objectively different from that of  the 
other Member States.624 On the other hand, to the extent the respective associated and 
dependent territories are bound by the freedom of  establishment, the free movement of  
capital and the free movement of  services, the situation of  these territories is not objectively 
different from that of  the rest of  the Member States. Accordingly, they should be treated as 
(part of) a Member State. 

The above also holds true for the relationships between any associated or dependent territory 
and its own mother State. In the Netherlands, it is sometimes argued that this relationship 
should be characterized as an internal situation, to which the free movement of  capital 
does not apply ratione loci.625 In the author’s view, this position certainly holds true under 
Netherlands constitutional law; the Netherlands overseas territories undoubtedly form part 
of  the Kingdom of  the Netherlands. However, it follows from the case law of  the ECJ that 
this domestic characterization cannot automatically be transposed to the Union level; the 
ECJ’s decision in the Prunus case makes clear that the ECJ tends to characterize the status 
of  the OCTs under EU law autonomously. This implies that where the OCTs of  a Member 

en Aruba. Tijdschrift voor Antilliaans Recht - Justicia (November 1991): 7-8. Martha refers in this respect to A. 
Th. S. Leenen, Gemeenschapsrecht en volkenrecht (dissertation Amsterdam, 1984), 40.

624 Cf., by analogy, ECJ 26 March 1987, 58/86, Coopérative agricole d'approvisionnement des Avirons [1987] ECR 
1525, para. 17, in which case the ECJ held that “the situation of Réunion [one of the outermost regions, DS] 
is not objectively different from that of the rest of the Community.”

625 See P.J. Wattel, ‘Het EG-kapitaalverkeer, derde landen en de Antillen en Aruba’, in Fiscale actualiteiten in 
het Koninkrijk, eds. M.B.A. van Hout & K.L.H. van Mens (Amersfoort: NVAB/SDU, 2005), 147-158. See also 
the Annex to the Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 
08/03755 and 08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22, point 2.9; Opinion of 
Advocate General Wattel delivered on 19 August 2011, Nos 11/00453 & 11/00454, Vakstudie Nieuws 
Vandaag 2011/2307, points 2.11 et seq.; W.W. Geursen in his case note to the Decision by the Netherlands 
Supreme Court delivered on 9 April 2010, No. 08/04160, Fiscaal tijdschrift FED 76 (2010): 22-24. 
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State are treated as third countries in the relationship with another Member State, those 
OCTs should also be treated as third countries in the relationships with their own Member 
State. After all, in both relationships the OCTs are not required under the Treaty to apply 
the free movement of  capital under Article 63(1) TFEU (either in the relations with other 
Member States or in the relations with the Member State to which they belong). The view to 
the contrary would imply, for instance, that Aruba, Curaçao, Sint Martin and the territories 
of  Bonaire, Eustatius and Saba would still be treated as (part of) a Member State in their 
relations with the Netherlands whereas at the same time those territories would be treated 
as third countries by all other Member States for purposes of  the free movement of  capital 
under Article 63(1) TFEU. This would be rather inconsistent. As has been demonstrated 
in section 3.4 of  this chapter, the author’s approach is also endorsed by the Netherlands 
Supreme Court in its decision of  13 July 2001. 

In practical terms, the above conclusion means that the outermost regions, Gibraltar, the 
Åland Islands, Ceuta and Melilla have to be considered to be (part of) a Member State for 
purposes of  applying the freedom of  establishment, the free movement of  capital and 
the free movement of  services ratione loci since these territories are bound by the freedom 
of  establishment and the free movement of  capital under Article 355 TFEU. Conversely, 
the OCTs, the Faeroe Islands, the United Kingdom sovereign base areas of  Akrotiri and 
Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have to be considered third 
countries for purposes of  applying the freedom of  establishment, the free movement of  
capital and the free movement of  services ratione loci. 

For the sake of  completeness, it is emphasized that the decision by the ECJ in Van der Kooy 
does not affect this conclusion with regard to the OCTs. On the basis of  this case one 
could take the position that the free movement of  capital as applicable between Member 
States and third countries cannot be invoked where an OCT is involved, since this provision 
has not been declared applicable under the special associated arrangements for the OCT.626 
Accordingly, exclusive effect would be attached to the special arrangement applicable 
between the Member States and the OCTs.627 As demonstrated in section 3.4 of  this 
chapter, however, this is an inaccurate reading of  Van der Kooy. It is true that the provisions 
involved do not apply to the OCTs in the sense that these territories are not bound to 
these provisions under the OCT arrangement and therefore are not obliged to apply these 
provisions. However, the question at issue here is a different one, viz. whether a Member 

626 Kavelaars, ‘De Antillen, Aruba en de EU’, 1780. Similarly, although not in the context of the OCT: Martha, 
‘Toepassing van het gemeenschappelijk origine begrip’, 302.

627 Although the ECJ has to date not so decided explicitly, the same reasoning could be upheld with respect 
to the other associated and dependent territories to which the Treaty provisions only partially apply.
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State is obliged to apply the said provisions of  the Treaty ratione loci and ratione personae 
outside the territory of  that Member State. In the author’s opinion, this is a completely 
different issue, on which Van der Kooy has no bearing at all. The opposite view would result 
in Article 63(1) TFEU not being applicable at all in the relationships with the Member 
States’ associated and dependent territories, which may, after all, find themselves in a closer 
economic and social relationship with the mother Member State compared to other “real” 
third countries. From this perspective as well, the above view should be rejected.628

One last distinction should be made. Strictly speaking, one could argue against the above 
synthesis that some of  the associated or dependent territories listed in Article 355 TFEU 
are not part of  a Member State for domestic law purposes. This is the case, for instance, for 
Gibraltar629 and Jersey.630 Consequently, it could be argued that these territories cannot be part 
of  a Member State but should qualify, at most, as a Member State independently. This view 
should, however, be rejected. As can be derived from Commission versus United Kingdom (Case 
C-349/03) discussed above, Gibraltar was considered part of  the United Kingdom since the 
United Kingdom is responsible for ensuring respect for EU law in Gibraltar.631 Also, in Jersey 
Produce Marketing Organisation, the Channel Islands and the Isle of  Man, on the one hand, 
and the United Kingdom, on the other, were treated as one single Member State by the ECJ. 
Therefore, the associated or dependent territories to which the Treaty, by virtue of  Article 
355 TFEU, applies should always be regarded as part of  the “mother” Member State listed in 
Article 52(1) TEU instead of  as an autonomous Member State for purposes of  the Treaty.632

4 Conclusions and practical implications

In this chapter, the notion of  “third countries” under the Treaty provisions relating to the 
freedom of  establishment, free movement of  capital and the free movement of  services 
has been examined with special reference to the Member States’ associated and dependent 
territories. As the Treaty does not define what third countries are, how this concept is 
interpreted, or at least should be interpreted, has been examined on the basis of  the case 

628 In the same vein: Opinion of Advocate General Cruz Villalón delivered on 9 December 2010, C-384/09, Prunus, 
not yet reported, point 33, who states that otherwise “the European Union law applicable to OCTs would 
exist as a legal system ‘encapsulated’ within that of the Union, and, as a result of its autonomy, it would appear 
to be ‘shielded’ from the application of provisions of the Treaty other than Articles 198 to 204 TFEU.”

629 Murray, 53.

630 Murray, 36.

631 ECJ 21 July 2005, C-349/03, Commission v. United Kingdom [2005] ECR I-7321.

632 See, for instance, Murray, 54 and CFI 18 December 2008, T-211/04 and T-215/04, Government of Gibraltar v. 
Commission [2008] ECR I-3745, para. 5. 
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law of  the ECJ. No particular issues arise in this regard as concerns the States that are not 
mentioned in Article 52(1) TEU. It is safe to assume that only the States mentioned in 
Article 52(1) TEU are Member States and that all other States which are not mentioned 
in this provision qualify, by analogy, as third country. Thus, for instance, the United States, 
Russia and Switzerland must be regarded as third country under the above Treaty freedoms. 
The same holds true, for example, for Norway, Iceland and Liechtenstein, which are parties 
to the Agreement on the European Economic Area, and the micro-states San Marino, 
Monaco, Andorra and Vatican City. Also, the question whether or not an investment is made 
by a national of  a Member State under the freedom of  establishment or the free movement of  
services must be answered on the basis of  Article 52(1) TEU read in conjunction with the 
domestic laws of  the Member State concerned.

Matters are a bit more complicated as far as the position of  the Member States’ associated 
and dependent territories is concerned. This is because generally the Treaty may apply only 
partially or even not at all to these territories, although such territories are formally part of  
a Member State. The case law of  the ECJ is fragmented and not univocal in this regard. 
Nonetheless, the author believes that the following approach can be derived from the case 
law of  the ECJ. When determining whether or not any associated or dependent territory 
should be regarded as a third country rather than a Member State, a distinction should 
be made between the scope ratione personae and the scope ratione loci of  the free movement 
provision at issue. 

With regard to the scope ratione personae of  the freedom of  establishment and the free movement 
of  services under the Treaty (nationality is not relevant under the free movement of  capital), 
the following conclusion is drawn. The question whether in situations involving an associated 
or dependent territory an investment takes place by one or more national(s) of  a Member State or 
by one or more nationals of  a third country under the freedom of  establishment and the free 
movement of  services should be answered solely on the basis of  Article 52(1) TEU, read in 
conjunction with the domestic laws of  the respective Member State. 

With regard to the scope ratione loci of  the freedom of  establishment, the free movement 
of  capital and the free movement of  services, the following conclusion is drawn. To the 
extent the Treaty provisions apply to any associated and dependent territory under Article 
52(1) TEU, read in conjunction with Article 355 TFEU, such a territory should be treated as 
part of  a Member State. Accordingly, to the extent a territory is bound by the freedom of  
establishment, the free movement of  capital and the free movement of  services it should 
be treated as part of  that Member State for purposes of  determining the scope ratione loci of  
the given free movement provisions. Under these circumstances, the relationship between 

Chapter III



144

any Member State’s associated or dependent territory and its “mother” state is characterized 
as an internal situation to which the Treaty freedoms do not apply. On the other hand, to 
the extent the given free movement provisions do not apply to an associated and dependent 
territory under Article 355 TFEU, that territory should be treated as a third country for 
purposes of  determining the scope ratione loci of  the given free movement provisions. This 
also holds true as far as the position of  any associated or dependent territory with its own 
mother State is concerned. These territories, which strictly speaking could be classified as 
“second countries” or, alternatively, territories with a status sui generis, must therefore be 
reclassified in each case as either a part of  a Member State or as a third country, based 
on whether or not this territory is bound to apply the Treaty provision at hand. Having 
regard to the differences in the degree of  legal integration that exists between the Member 
States and the respective associated and dependent territories by virtue of  Article 355 
TFEU, this conclusion is also desirable. Given these differences, it is desirable to treat the 
Member States’ associated and dependent territories as third countries for the purposes of  
applying the provisions relating to freedom of  establishment and the free movement of  
capital to the extent these territories are not bound by these provisions. To that extent, the 
situation of  these territories is objectively different from that of  the other Member States. 
On the other hand, to the extent the respective associated and dependent territories are 
bound by the freedom of  establishment and the free movement of  capital, the situation 
of  these territories is not objectively different from that of  the rest of  the Member States. 
Accordingly, they should be treated as (part of) a Member State.

In practical terms, the above conclusion means that the outermost regions, Gibraltar, 
the Åland Islands, Ceuta and Melilla have to be considered (part of) a Member State for 
purposes of  applying the freedom of  establishment, the free movement of  capital and the 
free movement of  services ratione loci since these territories are bound by the freedom of  
establishment and the free movement of  capital under Article 355(1) and Article 355(3) 
TFEU, respectively. Conversely, the OCTs, the Faeroe Islands, the United Kingdom 
sovereign base areas of  Akrotiri and Dhekelia in Cyprus and the Channel Islands and the 
Isle of  Man have to be considered third countries for purposes of  applying the freedom of  
establishment, the free movement of  capital and the free movement of  services ratione loci. 

Accordingly, as far as investments are concerned with which one or more associated or 
dependent territories are involved, the above analysis results, in the author’s view, in the 
following. When an investment is made

i. between a Member State and its own dependent or associated territories 
(or vice versa)
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it follows that for the purposes of  determining the scope ratione loci of  the freedom of  
establishment under Article 49 TFEU, the free movement of  capital under Article 63(1) 
TFEU and the free movement of  services under Article 56 of  the TFEU, such a situation 
is characterized as an internal situation to which the said free movement provisions do 
not apply, to the extent these territories are required to apply the given free movement 
provisions under Article 52(1) TEU read in conjunction with Article 355 TFEU. Otherwise, 
an investment between a Member State and a third country will take place. 

When an investment is made

ii. between a Member State and the dependent or associated territory of  
another Member State (or vice versa) 

it follows that for the purposes of  determining the scope ratione loci of  the freedom of  
establishment under Article 49 TFEU, the free movement of  capital under Article 63(1) 
TFEU and the free movement of  services under Article 56 of  the TFEU, an investment 
between Member States is made to the extent these territories are required to apply the 
given free movement provisions by virtue of  Article 52(1) TEU, read in conjunction with 
Article 355 TFEU. Otherwise, an investment between a Member State and a third country 
takes place.

Where an investment is made

iii. between different dependent or associated territories of  the same 
Member State

it follows that for the purposes of  determining the scope ratione loci of  the freedom of  
establishment under Article 49 TFEU, the free movement of  capital under Article 63(1) 
TFEU and the free movement of  services under Article 56 of  the TFEU, such a situation 
is characterized as an internal situation to which the said free movement provisions do 
not apply, to the extent these territories are required to apply the given free movement 
provisions under Article 52(1) TEU, read in conjunction with Article 355 TFEU. To the 
extent the Treaty provisions do not apply to these territories, an investment between third 
countries (or perhaps even within the same third country) takes place. In both cases, the free 
movement provisions at issue are not applicable, either. 

Where an investment is made

iv. between the dependent or associated territories of  a Member State and the 
dependent or associated territories of  another Member State (or vice versa) 
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it follows that for the purposes of  determining the scope ratione loci of  the freedom of  
establishment under Article 49 TFEU, the free movement of  capital under Article 63(1) 
TFEU and the free movement of  services under Article 56 of  the TFEU, an investment is 
made between Member States to the extent these territories are required to apply the given 
free movement provisions under Article 52(1) TEU, read in conjunction with Article 355 
TFEU. To the extent these territories fall outside the scope of  the Treaty under Article 355 
TFEU, an investment between third countries occurs, in which case the free movement 
provisions at issue are not applicable. To the extent only one of  these territories is required 
to apply the given free movement provisions under Article 52(1) TEU, read in conjunction 
with Article 355 TFEU, an investment between a Member State and a third country takes 
place. 

Lastly, where an investment is made

v. between the dependent or associated territories of  a Member State and a 
third country (or vice versa) 

it follows that for the purposes of  determining the scope ratione loci of  the freedom of  
establishment under Article 49 TFEU, the free movement of  capital under Article 63(1) 
TFEU and the free movement of  services under Article 56 of  the TFEU, an investment 
is made between a Member State and a third country to the extent these territories are 
required to apply the given free movement provisions under Article 52(1) TEU, read in 
conjunction with Article 355 TFEU. To the extent these territories fall outside the scope of  
the given provision by virtue of  Article 355, an investment between third countries takes 
place. In the latter case, the free movement provisions at issue are not applicable. 

It is on the basis of  the above conclusions that the Member States’ associated and dependent 
territories and their nationals are characterized as (part of  a) Member State or third country 
or as a national of  a Member State or third country, as the case may be, for purposes of  
the analysis as to the impact of  the Treaty freedoms on Member States’ CIT systems in 
situations involving third-country investments made in Part Three of  this study. One should 
realize in this regard that the application by a Member State of  a restrictive CIT measure in 
situations involving an investment from or in an associated or dependent territory, even if  
falling within the personal and territorial scope of  the freedom of  establishment, the free 
movement capital and/or the free movement of  services, could still be permitted based on 
substantive grounds, including anti-abuse considerations.

Chapter III The notion of “third countries” under freedom of investment
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Having drawn, in the previous chapter, the borderline between Member States and third 
countries for purposes of  the Treaty provisions relating to freedom of  investment, this 
chapter and the next one describe the relevant degree of  legal integration between the 
Member States and, to some extent, between Member States and third countries in the 
field of  corporate income taxation. The main objective of  these two chapters is to sketch 
the legal landscape in the field of  corporate income taxation within which TNCs operate 
within the Union. In this regard, it is recalled that a distinction can be made between positive 
legal integration and negative legal integration when examining the degree of  legal integration 
within the Union. It is on the basis of  this distinction that in the current and subsequent 
chapter the relevant international arrangements and other instruments applicable within 
the Union, and between the Union and third countries, in the field of  corporate income 
taxation are examined. This discussion is not limited to the relevant arrangements and 
instruments based on EU law, but includes the relevant arrangements and instruments in 
the field of  international tax law as well. After all, the latter category also contributes to the 
economic integration both between the Member States and between Member States and 
third countries.

It is admitted from the outset that the question as to what “relevant” is constitutes by its 
very nature a normative question. As the research question of  this study focuses solely 
on the impact of  freedom of  investment on Member States’ CIT systems in general and 

RELEVANT POSITIVE INTEGRATION 
BETWEEN MEMBER STATES AND BETWEEN 

MEMBER STATES AND THIRD COUNTRIES
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Chapter IV Relevant positive integration between Member States and between Member States and third countries

the six corporate income tax themes in particular (i.e. withholding taxes, deductibility of  
interest and royalty payments, measures for the avoidance of  double taxation, CFC rules, 
measures denying the deduction of  foreign losses from the domestic taxable base and the 
taxation of  capital gains upon the transnational transfer of  business assets), it is justified, 
in the author’s view, to take into account only the international arrangements and other 
instruments applicable within the Union and between the Union and third countries to 
the extent they relate to the field of  corporate income taxation in general and to the six 
corporate income tax themes in particular. It is true that the degree of  legal integration as it 
exists within the Union and between Member States and non-Member States clearly reaches 
farther than the field of  corporate income taxation. One may think of  legal integration in 
the field of  agriculture, education, monetary policy, energy, education, etc. However, in the 
author’s view it is hard to see why the degree of  legal integration in these areas would be 
relevant when examining the impact of  freedom of  investment on Member States’ CIT 
systems.633 

Nonetheless, it is true that sometimes the degree of  legal integration in the field of  
corporate income taxation may be immaterial from the angle of  the company tax measure 
at issue. This would notably be the case where a company tax measure is designed to 
promote certain policy objectives outside the field of  taxation, such as the promotion of  
research and development or the advancement of  education. The question then arises 
whether the discriminatory application of  such a measure vis-à-vis third countries must 
be assessed in the light of  the degree of  legal integration in the field of  the respective 
policy area. The problem here is that a positive answer to this question would require 
an examination of  the degree of  legal integration in policy areas other than corporate 
income taxation. Such an examination would clearly go beyond the scope of  this study. 
In the author’s view, it is therefore justified, as a matter of  definition, to restrict the above 
examination to the area of  corporate income taxation, and in particular to the above six 
corporate income tax themes. 

As mentioned, this chapter examines the relevant degree of  positive integration in the 
field of  corporate income taxation under EU law and international law, both between the 
Member States themselves and, to some extent, between Member States and third countries, 
including the Member States’ associated and dependent territories? For the purposes of  
answering the main research question of  this study, and in accordance with FII, the outcome 

633 To exaggerate somewhat, it is difficult to see why, let us say, the fact that the recent EU policy in the field 
of energy entailing the phasing out of traditional light bulbs within the EU does not govern the relations 
between Member States and non-EU Member States, would be relevant when examining a discriminatory 
withholding tax applied by a Member State to a third-country investor.
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of  this examination allows for a proper comparison to be drawn between the degree of  legal 
integration as it exists between Member States, on the one hand, and between Member 
States and third countries, on the other which analysis will be made in Chapter VI and 
Chapter VII. In addition, it forms the basis for a subsequent examination, to be made in 
Chapter IX, as to the extent to which CIT measures that distort patterns of  investments 
within the Union can be removed under EU law where such investments indirectly involve 
non-EU investors or non-EU investments.634

In the subsequent sections, first the substantive scope of  the relevant secondary EU law 
instruments as applicable within the Union is examined as well their impact on the six 
central corporate income tax themes presented in Chapter I. This analysis is included in 
Section 2 of  this chapter and involves the Parent-Subsidiary Directive, Interest & Royalty 
Directive, the Merger Directive, the Mutual Assistance Directive, the Recovery Directive, 
the Arbitration Convention and the Code of  Conduct for Business Taxation; it includes 
the position of  the Member States’ associated and dependent territories under these 
instruments as well. The degree of  positive integration that exists under EU law in the 
field of  corporate income taxation between the Member States and third countries and 
its impact on the six central corporate income tax themes is examined in Section 3 of  this 
chapter. This examination includes the Agreement between the Union and Switzerland 
providing for measures equivalent to those laid down in the Savings Directive (and the 
Parent-Subsidiary and Interest & Royalty Directives), the Mutual Assistance Directive and 
the Code of  Conduct for Business Taxation. In order to provide for a fairly comprehensive 
picture of  the relevant degree of  positive integration both between the Member States 
and between the Member States and third countries, the most relevant arrangements 
and instruments in the field of  international tax law and their impact on the six central 
corporate income tax themes, are subsequently considered as well in Section 4. Examined 
is in which way the Member States have pursued, in the field of  international tax law, the 
reduction of  tax distortions on international investment by means of  positive integration 
in their mutual relations and in their relationships with third countries. This analysis 
involves double tax treaties, the Convention on Mutual Administrative Assistance in Tax 
Matters, exchange of  information on the basis of  double tax treaties, Tax Information 
Exchange Agreements, and mutual assistance in the recovery of  tax claims on the basis 
of  double tax treaties.

634 It is recalled that this study, as mentioned in Chapter I, focuses not only on the direct relationships between 
non-EU investors and their investments in the Union (and vice versa). Also examined is the question of 
the extent to which company income tax measures that distort patterns of investments within the Union 
can be removed under the Treaty where such investments indirectly involve non-EU investors or non-EU 
investments.
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2 Relevant degree of positive legal integration under 
EU law between Member States in the field of corporate 
income taxation 

2.1 Introduction

Until the entry into force of  the Lisbon Treaty on 1 December 2009, one of  the objectives 
of  the Community was the establishment of  a common market.635 In Schul the ECJ clarified 
that the common market involves the elimination of  all obstacles to intra-Community trade 
in order to merge the national market into a single market bringing about conditions as close 
as possible to those of  a genuine internal market.636 To this end, the EC Treaty provided that 
the activities of  the Community include, amongst other things: 

i. an internal market which is characterised by the abolition, as between Member 
States, of  obstacles to the free movement of  goods, persons, services and capital;

ii. the approximation of  laws of  Member States to the extent this is required for 
the functioning of  the common market; and 

iii. a system ensuring that competition in the internal market is not distorted.637 

Although Member States retained their sovereignty in corporate income taxation matters 
under the Treaty, as has been consistently recognized by the ECJ in its case law638, the above 
objectives nevertheless have an impact on Member States’ CIT systems.639 The reason is 
that they may adversely affect patterns of  investment between the Member States. For that 
reason, the Member States have realized, through the adoption of  secondary EU law, a 
certain degree of  harmonization and coordination in the field of  corporate income taxation 
over the past decades. In the below sections, the substantive scope of  the relevant secondary 
EU law instruments is examined. 

For the sake of  completeness, it is observed that through the entry into force of  the 
Lisbon Treaty, the terminology used in the current Treaty has been modified: the words 
“common market” have been replaced by “internal market”. In addition, the Treaty no 

635 See ex-Article 2 EC. 

636 Cf., inter alia, ECJ 5 May 1982, 15/81, Gaston Schul [1982] ECR 1409, para. 33.

637 Cf. ex-Articles 3(1)(a), 3(1)(h) and 3(1)(g) EC.

638 CJEU 22 December 2010, C-287/10, Tankreederei I, not yet reported, para. 14; CJEU 28 October 2010, 
C-72/09, Établissements Rimbaud, not yet reported, para. 23; ECJ 7 September 2004, C-319/02, Manninen 
[2004] ECR I-7477, para. 19; ECJ 6 March 2007, C-292/04, Meilicke and others [2007] ECR I-835, para. 19.

639 See, for example, De Graaf, 15 et seq.
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2.2 The Parent-Subsidiary Directive

longer explicitly lists undistorted competition as one of  the aims of  the Treaty.640 It remains 
to be seen whether and to which extent these modifications impact Member States’ CIT 
systems to the detriment of  European integration.641 For purposes of  this study, however, 
this question need not be addressed in more detail since it is only the current degree of  
positive integration in the field of  corporate income taxation that is taken into account in 
this study. 

2.2 The Parent-Subsidiary Directive

The Parent-Subsidiary Directive (in this section also referred to as: “the Directive”) 
provides for a common system of  taxation applicable in the case of  parent companies 
and subsidiaries of  different EU Member States. According to its preamble, it basically 
pursues the abolishment of  tax distortions that may arise in the case of  grouping together 
of  companies in different Member States in order to allow groups of  companies within 
the Union to increase their productivity and to improve their competitive strength at the 
international level. Hence, economic efficiency considerations constitute the basic rationale 
for the Directive.642 According to its preamble, the Directive essentially aims at creating a 
level playing field for TNCs operating in different Member States, not only vis-à-vis domestic 
groups of  companies, but also vis-à-vis TNCs established outside the Union which operate 
within the Union, by providing for a set of  harmonized rules.643 

The main purpose of  the Directive is to abolish double taxation which may arise where a 
parent company resident in one Member State receives a distribution of  profits from its 
subsidiary resident in another Member State. To this end, the Directive requires the Member 
States to exempt from withholding tax any distribution of  profits made by a resident 
subsidiary. In addition, it imposes the obligation on the Member States to provide for relief  

640 Article 26(1) of the TFEU now sets out the aim of establishing or ensuring the functioning of the internal 
market. Article 114(1) of the TFEU now provides for the procedure to adopt the measures for the 
approximation of laws in Member States which have as their object the establishment and functioning of 
the internal market.

641 In the academic literature, it has already been concluded that the terms “common market “ and “internal 
market” do not, in substance, diverge; See K. Mortelmans, ‘The Common Market, the Internal Market and 
the Single Market, What’s In A Market?’, Common Market Law Review 35 (1998): 101 et seq. On the other 
hand, as regards the fact that undistorted competition is no longer explicitly mentioned as one of the 
aims of the Treaty, Amtenbrink and Van de Gronden conclude that the Treaty of Lisbon seems to indicate 
that the current competition regime may change to the detriment of the European economic integration 
process in the medium to long run; F. Amtenbrink & J. van de Gronden, ‘Economisch recht en het Verdrag 
van Lissabon I. Mededinging en interne markt’, SEW Tijdschrift voor Europees en Economisch Recht, 9 (2008): 
323-329.

642 F.C. de Hosson, ‘The Parent-Subsidiary Directive’, Intertax 10 (1990): 414-415. 

643 De Hosson, ‘The Parent-Subsidiary Directive’, 415.
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of  double taxation where a resident parent company receives such a profit distribution 
from its subsidiary in another Member State. Such relief  may be granted either by way 
of  the exemption method or by way of  the credit method.644 Furthermore, the Directive 
applies in cases where the profit distribution by an EU subsidiary is received by a permanent 
establishment of  an EU parent, irrespective of  whether the parent and subsidiary are tax 
resident in different Member States or not.645

Eligible companies must, generally speaking, i) be tax resident within the Union, ii) be subject 
to corporation tax of  a Member State, without the possibility of  an option or of  being 
exempt, and iii) take one of  the forms listed in the Annex to the Directive. Moreover, any 
parent company must have a minimum holding of  10% in a qualifying company in another 
Member State, which criterion may be replaced by that of  a holding of  voting rights.646 In 
addition, the Directive provides for a general anti-abuse clause. Since, in the author’s opinion, 
this clause merely reflects the general anti-abuse doctrine under primary EU law as developed 
by the ECJ in its case law, as will be further explained in Chapter V.2.6.3.4 of  this study, the 
anti-abuse clause included in the Directive is not further discussed here. The extent to which 
the benefits of  the Directive can be refused in situations involving third-country investments 
on the basis of  anti-abuse considerations is further examined in Chapter IX.3. 

In the context of  the six corporate income tax themes which fall under the scope of  this 
study, it can be observed that the Directive potentially affects five of  the above said six 
corporate tax themes, i.e. i) withholding taxes; ii) limitation of  the deduction of  interest 
expenses; iii) measures providing for the avoidance of  double taxation; iv) CFC legislation 
and v) taxation of  capital gains in the case of  transfer of  assets from one company to 
another. These themes are briefly elaborated on below. 

644 In the original text of the Directive, it was not fully clear whether the Directive required a full credit or only 
an ordinary credit. As a result of the entry into force of the 2003 amending Directive, Article 4(1) PSD now 
puts beyond doubt that only an ordinary has to be granted. 

645 Cf. Article 1 PSD. Where reference is made in this section to the parent company, the situation of a 
permanent establishment of this parent is covered as well. For the sake of completeness, it is observed 
that the Directive does not prevent the parent company’s state from taxing the parent company on its 
share of the profits of its subsidiary that is regarded by the parent company’s Member State as fiscally 
transparent. Nevertheless, in such a case this Member State must either exempt these profits or provide for 
a credit for the corporation tax paid by the subsidiary and its lower-tier subsidiaries, provided that each tier 
can be considered a qualifying company. To the extent no permanent establishment is recognized by the 
parent Member State (or to the extent these shares cannot be attributed to this permanent establishment 
from the parent Member State’s perspective), double taxation may still arise; cf. the participation regime 
included in Article 13 of the Netherlands Corporate Income Tax Act 1969, which does not solve the double 
taxation in such cases. 

646 Originally, the Directive required the parent company to have a holding of at least 25% in the capital of its 
subsidiary. As a result of the entry into force of the 2003 amending Directive, this minimum shareholding 
has been reduced gradually from 20% as from 1 January 2005 to 31 December 2006, 15% as from 1 January 
2007 to 31 December 2008 and 10% as from 1 January 2009. 
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2.2.1 Withholding taxes on dividend payments

2.2.1 Withholding taxes on dividend payments

Avoidance of  double taxation is the main objective of  the Directive. From the perspective 
of  the Member State where the subsidiary is established, this entails that no withholding tax 
may be levied on distributions of  profits by this subsidiary to its parent resident in another 
Member State. From the case law of  the ECJ, it follows that the concept of  withholding 
tax must be understood in a substantive rather than in a formal fashion. Regard must be 
paid in this respect to the objective characteristics by which a tax is levied, irrespective of  
its classification under national law.647 Based on the case law of  the ECJ, any tax on income 
received in the state in which dividends are distributed is a withholding tax on distributed 
profits where i) the chargeable event for the tax is the payment of  dividends or of  any 
other income from shares, ii) the taxable amount is the income from those shares and iii) 
the taxable person is the holder of  the shares.648 Accordingly, the scope of  the Directive 
is not limited to formal withholding taxes only; also taxes which are levied by assessment 
may be covered.649 From Burda it nevertheless follows that a corporate income taxation 
at the level of  the subsidiary of  distributed profits does not constitute a withholding tax 
within the meaning of  the Directive, since the subsidiary, being the taxable person, is not 
the holder of  the shares on which the dividends are paid, even though the latter bears (at 
least a part of) the tax from an economic point of  view.650 This is different, however, where 
such tax can essentially not be regarded as a corporate income tax levied at the level of  
the subsidiary, which for instance may be evidenced where a distribution of  profits gives 
rise to a corporate income tax liability at the level of  the subsidiary which cannot be offset 
with negative income from previous taxable years by the subsidiary. If  such a limitation 
is contrary to the fiscal principle enabling losses to be carried forward at the level of  the 
subsidiary which is generally applicable in the Member State concerned, there is evidence 
that the taxation at issue may essentially not qualify as a genuine corporate income tax but as 
a withholding tax instead.651 The chargeable event in such case may essentially be the receipt 
of  the dividends and not the payment of  these dividends to the subsidiary’s shareholders.652

647 ECJ 4 October 2001, C-294/99, Athinaïki Zythopoiia [2001] ECR I-6797, paras 26-29. In this case, the ECJ considered 
the corporate income taxation at the level of a Greek subsidiary a withholding tax within the meaning of the 
Directive. The ECJ arrived at this conclusion based on the combined effects of the fact that i) the chargeable 
event for the corporate income taxation at issue was the payment of dividends to the subsidiary’s parent, ii) 
the amount of this tax was directly related to the size of the distribution and iii) the taxation at issue related to 
income which was taxed only in the event of a distribution of dividends and up to the limit of the dividends paid.

648 ECJ 8 June 2000, C-375/98, Epson Europe [2000] ECR I-4243, 23; ECJ 4 October 2001, C-294/99, Athinaïki 
Zythopoiia [2001] ECR I-6797, paras 28-29; ECJ 26 June 2008, C-284/06, Burda [2008] ECR I-4571, para. 52.

649 See also ECJ 8 June 2000, C-375/98, Epson Europe [2000] ECR I-4243, para. 22; Kemmeren, Principle of Origin, 
216. 

650 ECJ 26 June 2008, C-284/06, Burda [2008] ECR I-4571, paras 55-56.

651 ECJ 4 October 2001, C-294/99, Athinaïki Zythopoiia [2001] ECR I-6797, para. 29. 

652 See, by analogy, ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR 
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2.2.2 Limitation on the deduction of interest expenses

From the above case law one can furthermore infer that the non-deductibility of  interest 
from the corporate income tax base of  a subsidiary paid to its parent, particularly under 
the application of  thin capitalization rules, does not constitute a withholding tax within 
the meaning of  the Directive, provided that such payments can be characterized as 
distribution of  profits under the Directive in the first place.653 The opposite view, defended 
by several scholars,654 could result in non-taxation at all of  the profits of  the subsidiary if  
the exemption method is applied by the parent company’s Member State or to a budgetary 
switch from the subsidiary Member State to the parent Member State in cases where the 
credit method is applied by the latter. This result was obviously not intended by the drafters 
of  the Directive.655 On the other hand, the Member State where the subsidiary is established 
should refrain from levying withholding tax on such interest payments to the extent they 
should be characterized as a distribution of  profits under the Directive.

2.2.3 Measures providing for relief for double taxation

From the perspective of  the parent’s Member State the Directive basically requires providing 
relief  for double taxation to the parent company receiving distributed profits from its 
qualifying subsidiary. The Directive leaves the Member States free to choose between the 
exemption method and the (in-)direct credit method. In the latter case, the Member States are 
not compelled to grant a full credit for underlying taxes; providing for an ordinary credit only is 
sufficient.656 Regarding the exemption method, the Directive requires the received dividends to 
be exempt from the taxable base of  the receiving parent.657 Therefore, off-setting the received 
dividends against any (carry forward) losses of  the parent is not permitted, particularly not if  
this results in an effective increase of  the overall tax burden of  the parent company.658

I-11753, para. 110.

653 From ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, paras 
80 et seq. one can infer that the arm’s length criterion could be used here as an appropriate benchmark, 
not only with respect to the terms of a loan but also with respect to the characterization of the loan itself. 
If one is to transpose this case law to the application of the Directive, it follows that the arm’s length 
criterion could be applied when determining whether interest payments on loans which are under the 
domestic laws of a Member State characterized or treated as dividend payments on equity, should be 
recharacterized as distributed profits under the Directive.

654 As defended, for instance, by Advocate General Mischo in his Opinion delivered on 26 September 2002, 
C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, points 100 et seq. 

655 Non-taxation may nevertheless occur, however, in the opposite situation where a Member State would 
allow a deduction of payments which nevertheless should be considered to be a distribution of profits 
under the Directive and, consequently, the Member State of the receiving parent company exempts these 
payments by virtue of the Directive. 

656 Cf. Article 4(1) PSD. 

657 Cf. Kemmeren, Principle of Origin, 214. 

658 Cf. ECJ 12 February 2009, C-138/07, Cobelfret [2009] ECR I-731 and ECJ 4 June 2009, C-439/07 and C-499/07, 
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2.2.3 Measures providing for relief for double taxation

The Parent-Subsidiary Directive applies to “distributed profits” received by a parent 
company “by virtue of  the association” of  the parent with its subsidiary. In the scholarly 
literature, it is the prevailing view that the concept of  distributed profits should be 
interpreted in a substantive rather than in a formal fashion.659 The concept therefore not 
only includes formal dividend payments, but for example also hidden profit distributions660 
and bonus shares.661 At first sight, it is less clear whether mere economic interests in a 
subsidiary, such as the right of  usufructus, mere dividend rights or profit participating 
loans qualify under the Directive. From Les Vergers du Vieux Tauves it follows that the 
possibility that both the legal and the economic owner of  a qualifying shareholding in a 
subsidiary qualify under the Directive has been excluded by the ECJ.662 The ECJ applies 
a mere legal instead of  an economic approach in this regard. Accordingly, only the legal 
owner of  a qualifying shareholding falls under the scope of  the Directive. It follows that 
payments on a right of  usufructus, receipts on dividend rights and other payments on similar 
economic interests generally do not qualify under the Directive.663 Nevertheless, provided 
that a formal, legal relationship between the parent and its subsidiary exists664, it is in the 
author’s view conceivable that payments on profit participating loans held by the parent 
do fall under the scope of  the Directive since in such a case, the legal and economic 
interest in a qualifying subsidiary is not divided.665 Similar questions arise with respect to 

Belgische Staat and KBC Bank NV [2009] ECR I-4409. See also, by analogy, ECJ 16 December 1960, 6/60, 
Humblet v. Belgian State [1960] ECR 1125 and ECJ 14 December 2000, C-141/99, AMID [2000] ECR I-11619, 
where the ECJ considered a similar Belgian rule in which domestic losses were absorbed by profits of a 
foreign permanent establishment contrary to the freedom of establishment. 

659 In the same vein, inter alia, Terra & Wattel, 238; R.P.C.W.M. Brandsma, Hybride leningen (verstrekt aan 
lichamen) (Deventer: Kluwer, 2003), 245.

660 Cf. M. Helminen, ‘Dividend equivalent benefits and the concept of profit distribution of the EC Parent-
Subsidiary Directive’, EC Tax Review 3 (2000): 166.

661 Helminen, ‘Dividend equivalent benefits’, 165; F. Vanistendael, ‘The Implementation of the Parent/
Subsidiary Directive in the EC – Comments on Some Unresolved Questions’, Tax Notes International 12 
(1992): 604. 

662 ECJ 22 December 2008, C-48/07, Les Vergers du Vieux Tauves SA [2008] ECR I-10627.

663 See Helminen, ‘Dividend equivalent benefits’, 163, with respect to dividend rights. 

664 Article 3(1)(a) PSD.

665 Cf. Terra & Wattel, 238; De Hosson, ‘The Parent-Subsidiary Directive’, 432. See in more detail on this issue: 
C. Brokelind, ‘Swedish Supreme Administrative Court Rejects Reference to ECJ Regarding Application of 
EC Parent-Subsidiary Directive’, European Taxation 8 (2005): 323 et seq. The question remains, however, 
what the precise characteristics should be of such a profit participating loan. In any case, the criteria 
used for the characterization as a profit participating loan by an individual Member State should not be 
decisive under the Directive, since the concept of distribution of profits is a concept of Union law which 
should be interpreted accordingly; cf. D.M. Weber, ‘Debt-equity ratio om thin capitalisation problemen 
te voorkomen?’, Weekblad Fiscaal Recht 6518 (2003), 315 and P. Farmer & R. Lyal, EC Tax Law (Oxford: 
Clarendon Press, 1994), 272. Conversely, it follows by analogy from Les Vergers du Vieux Tauves that certain 
types of equity, for instance redeemable preference shares providing for a fixed return, should not be 
recharacterized, based on their characteristics, as debt under the Directive. The reason is that the holder 
of redeemable preference shares must be considered to be the legal owner of this shareholding, which 
apparently suffices to fall within the scope of the Directive. 
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the treatment under the Directive of  interest payments on loans which are, based on its 
characteristics, classified or treated as dividend payments on equity by a Member State 
under the application of  thin capitalization rules. To the extent such a characterization 
is required under the Directive, the Member State of  the parent company should refrain 
from taxing the payments received666 and the Member State of  the subsidiary should refrain 
from levying withholding tax on the remuneration paid. 

2.2.4 CFC legislation

Income which, albeit not yet received, is already attributed to the parent company by means 
of  CFC legislation is, in the author’s view, not covered even when under the applicable CFC 
rules the income is deemed to be distributed by the foreign subsidiary. The reason is that in 
the absence of  an actual “distribution of  profits” there is no actual transfer of  value from 
the subsidiary to the parent company in such a case.667 In addition, even if  this position were 
not tenable, the application of  CFC rules would still be permitted under the anti-abuse 
clause included in the Directive to the extent the subsidiary established in a Member State 
would qualify as a fictitious establishment which does not carry out any genuine economic 
activity in the territory of  that Member State.668 

2.2.5 Corporate income taxation of realized or deemed capital gains upon the transnational 
transfer of business assets

The transnational transfer of  business assets may potentially fall within the scope of  
the Directive in two different ways. Firstly, such a transfer may arise as a result of  a 
liquidation of  a subsidiary. The receipt by the parent company of  liquidation distributions 
is explicitly excluded from the scope of  the Directive.669 Liquidation distributions paid 
by the subsidiary, on the other hand, are covered by the Directive. The reason for this 
asymmetry in tax treatment is not fully clear.670 Under certain circumstances, taxation may, 
however, be prohibited by Article 7 of  the Merger Directive. In addition, taxation may also 
be prohibited under the capital gains provision or the dividend article of  the applicable 
double tax treaty. 

666 The Netherlands Supreme Court did not follow this approach in its ruling dated 24 May 2002, No. 37 071, 
Beslissingen in Belastingzaken 231 (2002). In this case, the taxpayer complained before the Netherlands court 
about the double taxation that arose from the application of the German thin capitalization rules on interest 
payments, on the one hand, and the taxation of these interest payments in the Netherlands, on the other. 

667 Dissenting: Helminen, ‘Dividend equivalent benefits’, 164-165. 

668 See, by analogy, ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 68.

669 Cf. Article 4(1) PSD. 

670 Cf. Helminen, ‘Dividend equivalent benefits’, 169 et seq.; Terra & Wattel, 239.
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2.2.6 The position of the Member States’ associated and dependent territories 

Furthermore, the question arises whether the Parent-Subsidiary Directive applies where 
business assets are transferred between companies at a transaction price which does not 
meet the arm’s length standard. In this regard, it is recalled that the Directive applies to 
“distributed profits” received by a parent company “by virtue of  the association” of  the 
parent with its subsidiary. As was established above, the prevailing view in the academic 
literature is that the concept of  distributed profit includes not only formal dividend 
payments, but also hidden profit distributions. Accordingly, to the extent any asset is sold by 
a subsidiary to its parent against a price which is below the fair market value of  that asset or 
by a parent to its subsidiary against a price which is higher than the fair market value of  that 
asset, the difference between the actual price and market price must be considered to be a 
hidden profit distribution which falls within the scope of  the Directive.671

It follows from the above that the Parent-Subsidiary Directive has had a positive impact 
on the removal of  international tax distortions within the Union. Having now examined 
the substantive scope of  this Directive, the position of  the Member States’ associated and 
dependent territories under the Directive is examined in the following section. 

2.2.6 The position of the Member States’ associated and dependent territories under the Parent-
Subsidiary Directive

In Chapter III the extent to which the application by Member States or their associated and 
dependent territories of  a restrictive CIT measure in situations involving an investment in an 
associated or dependent territory falls under the scope of  the freedom of  establishment, the 
free movement of  capital or the free movement of  services was examined. In this section, 
an examination is made of  the extent to which the conclusions drawn in that chapter are also 
valid as concerns the position of  the Member States’ associated and dependent territories 
under the Parent-Subsidiary Directive. 

Under Article 9 PSD, the Parent-Subsidiary Directive is addressed to the Member States. 
By analogy with the observations made in Chapter III.2.1, this means, according to the 
author, that it is only the Member States within the meaning of  Article 52(1) TFEU read in 
conjunction with principles of  international law and the domestic (constitutional) laws of  
the respective states that are bound to and, accordingly, obliged to apply the principles of  
the Parent-Subsidiary Directive. This finds support in Commission v. Ireland in which the ECJ 
held that institutional acts adopted on the basis of  the Treaty apply in principle to the same 
geographical area as the Treaty itself.672 However, here too, this does not say anything about 

671 Cf. Helminen, ‘Dividend equivalent benefits’, 166.

672 ECJ 16 February 1978, 61/77, Commission v. Ireland [1978] ECR 417, para. 46.
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to whom and where the provisions of  the Directive should be applied. In other words, the 
personal and territorial scope of  this directive are not defined by Article 9 PSD read in 
conjunction with Article 52(1) TEU. Rather, this is dependent on the actual content and 
wording of  the provisions of  the Directive itself. 

As concerns the scope ratione loci of  the Directive, it can be observed that the Directive 
substantially restricts its application ratione loci to the territory of  the Member States. Article 
2(1)(b) PSD provides that eligible companies must be “resident in a Member State for tax purposes” 
according to the tax laws of  that Member State and, in addition, eligible companies “should 
not be considered to be resident for tax purposes outside the Community” under the terms of  a double 
taxation agreement concluded with a third state. Focussing directly on the Member States’ 
associated and dependent territories, the question arises: to what extent must these territories 
be regarded as (part of  a) Member State – as opposed to a third country? In other words, to 
what extent do investments involving any associated or dependent territory of  the Member 
States fall under the territorial scope of  the provisions of  the Directive? By analogy with 
the analysis made in Chapter III.3.5, it is submitted that this question should be answered 
on the basis of  the criterion whether the provisions of  the Directive apply to the territory 
in question. If  this is the case, that territory should be considered (part of) a Member 
State; otherwise, it should be regarded as third country for purposes of  the Directive. The 
problem that nevertheless arises here is that Article 9 PSD, unlike Article 355 TFEU, does 
not specifically deal with the scope of  the Directive to the Member States’ associated and 
dependent territories. Since Article 9 PSD lacks any distinction in this regard, one could at first 
sight conclude that the provisions of  the Directive apply fully to all associated or dependent 
territories formally part of  a Member State. This view should, however, be rejected. 

Firstly, as far as the OCTs are concerned, the ECJ has repeatedly held, for instance in Leplat 
and Van der Kooy, that failing express reference to other provisions of  the Treaty, only the 
special association arrangements set out in Articles 198 to 204 TFEU, relevant secondary 
EU law, such as the Overseas Association Decision673 and the general principles of  Union 
law, such as the principle of  equal treatment or non-discrimination674, are applicable.675 Since 
the Directive has not explicitly been declared applicable to the OCTs, it is concluded that 
its provisions do not apply to these territories. Accordingly, the OCTs must be regarded as 
third countries for purposes of  applying the provisions of  the Directive ratione loci. 

673 Council Decision of 27 November 2001 on the association of the overseas countries and territories with the 
European Community, 2001/822/EC, OJ 2001 L 314, 1 et seq. 

674 ECJ 12 September 2006, Case 300/04, Eman and Sevinger [2006] ECR I-8055, para. 57. 

675 ECJ 12 February 1992, C-260/90, Leplat [1992] ECR I-643, para. 10; ECJ 28 January 1999, C-181/97, Van der 
Kooy [1999] ECR I-483, para. 37.
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2.2.6 The position of the Member States’ associated and dependent territories

Secondly, under Article 355 TFEU, the Treaty applies only in part or even not at all to the 
outermost regions, Gibraltar, the Åland Islands, the Faeroe Islands, the United Kingdom 
sovereign base areas of  Akrotiri and Dhekelia in Cyprus, Ceuta, Melilla and to the Channel 
Islands and the Isle of  Man. According to the author, there is no valid reason to assume 
that the approach of  the ECJ in Van der Kooy is also applicable as far as these territories are 
concerned. Nevertheless, this does not mean that the provisions of  the Directive apply fully 
to these territories. 

In the author’s view, Commission v. United Kingdom (Case C-30/01)676 and Commission v. United 
Kingdom (Case C-349/03)677 are relevant in this respect. In both cases, the question was 
whether the United Kingdom was right in not implementing various directives concerning 
the free movement of  goods and the Mutual Assistance Directive in tax matters in the 
territory of  Gibraltar. In the first case, the ECJ answered this question in the affirmative. To 
this end, the ECJ firstly considered that Treaty provisions relating to the free movement of  
goods do not apply to Gibraltar by virtue of  Article 355(3) TFEU, read in conjunction with 
Article 28 of  the Act of  Accession. The ECJ subsequently held that the principal objective 
of  the directives at issue was to remove barriers to trade in goods between Member States. 
Therefore, the directives were inextricably tied to the free movement of  goods from which 
Gibraltar is excluded. Since neither the Treaty rules on free movement of  goods nor the 
rules of  secondary Union law are intended to apply positive integration in the field of  free 
movement of  goods under Article 115 and Article 116 TFEU in the relation with Gibraltar, 
the United Kingdom did not have to implement the directives at hand to the territory of  
Gibraltar.678 

In the second case, by contrast, a similar question was answered by the ECJ in the negative. 
According to the ECJ, the Mutual Assistance Directive, in so far as it concerns VAT, is not 
one of  the “acts on the harmonisation of  legislation of  Member States concerning turnover 
taxes” within the meaning of  Article 28 of  the Act of  Accession. The reason is that the 
provisions in this directive merely require cooperation between the Member States, leaving 
each of  them to use its own methods of  enquiry and communication of  information.679 The 
ECJ held that the fact that the Gibraltar authorities are subject to the requirement of  mutual 
assistance in tax mattes has no bearing on any non-application to that territory of  provisions 
requiring harmonization of  those duties as such.680 To apply the terminology used by the ECJ 

676 ECJ 23 September 2003, C-30/01, Commission v. United Kingdom [2003] ECR I-9481.

677 ECJ 21 July 2005, C-349/03, Commission v. United Kingdom [2005] ECR I-7321.

678 ECJ 23 September 2003, C-30/01, Commission v. United Kingdom [2003] ECR I-9481, paras 59-62. 

679 ECJ 21 July 2005, C-349/03, Commission v. United Kingdom [2005] ECR I-7321, paras 42 et seq.

680 Ibid., para. 53.
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in the first case, the Mutual Assistance Directive was not inextricably tied to the free movement 
of  goods from which Gibraltar is excluded by virtue of  Article 28 of  the Act of  Accession. 

In the author’s view, the above cases can be applied by analogy when answering the 
question on the extent to which the Directive applies to the Member States’ associated and 
dependent territories other than the OCTs. From its Preamble it can be derived that the 
Directive seeks to facilitate the grouping together of  companies of  different Member States. 
Accordingly, in the author’s opinion the Directive has a sufficient link with the freedom 
of  establishment under Article 49 TFEU and the free movement of  capital under Article 
63(1) TFEU. Therefore, it follows by analogy from the rulings discussed above that the 
Directive applies to the Member States’ associated or dependent territories to the extent 
Article 49 TFEU, and/or Article 63(1) TFEU apply to these territories under Article 355 
TFEU read in conjunction with the respective Acts of  Accession. To the extent this is not 
the case, the Directive does not apply to these territories. In concrete terms, this means 
that the outermost regions, Gibraltar, the Åland Islands, Ceuta and Melilla are bound by 
the provisions of  the Directive under Article 355(1) and Article 355(3) TFEU since these 
provisions do not exclude these territories from the scope of  the freedom of  establishment 
and the free movement of  capital. This means that these territories have to be considered 
(part of) a Member State for purposes of  applying the provisions of  the Directive ratione loci. 
By analogy with Lancry and others, the relationship between any Member State’s associated 
or dependent territory and its “mother” state can be characterized as an internal situation to 
which the provisions of  the Parent-Subsidiary Directive do not apply ratione loci.681

Conversely, along with the OCTs, also the Faeroe Islands, the United Kingdom sovereign 
base areas of  Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man 
are not bound by the provisions of  the Directive since under Article 355(4) and Article 
355(5) TFEU neither the freedom of  establishment nor the free movement of  capital applies 
to these territories. Accordingly, these territories have to be considered third countries for 
purposes of  applying the provisions of  the Directive ratione loci. 

In addition, it should be determined to what extent the Parent-Subsidiary Directive applies 
ratione personae to situations involving investments in any associated or dependent territory. 
According to Article 1 PSD, the Directive applies, ratione personae, to companies of  a Member 
State, including the SE and SCE. Absent any indication to the contrary, it is submitted that 
in accordance with the principles set out in Chapter III.2.2, each company that is a national 
of  a Member State under Article 52(1) TFEU, read in conjunction with its domestic laws, 

681 Cf. ECJ 9 August 1994, C-363/93, C-407/93, C-408/93, C-409/93, C-410/93 and C-411/93, Lancry and others 
[1994] ECR I-3957.
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2.2.6 The position of the Member States’ associated and dependent territories

would fall under the personal scope of  the Directive. Therefore, each company involving an 
associated or dependent territory that is a national of  a Member State by virtue of  Article 
52(1) TFEU, read in conjunction with the domestic law of  the Member State, would fall 
under the personal scope of  the Parent-Subsidiary Directive. 

However, Article 2 PSD specifically restricts the scope of  the Directive in two other ways. 
Firstly, eligible companies must take one of  the forms listed in the Annex of  the Directive and, 
secondly, eligible companies have to be subject to corporation tax of  a Member State as listed, 
without the possibility of  an option or of  being exempt. If  we take a closer look at the 
latter requirement, the Directive specifically refers, as far as relevant, to the selskabsskat in 
Denmark, impuesto sobre sociedades in Spain, impôt sur les sociétés in France, vennootschapsbelasting 
in the Netherlands, imposto sobre o rendimento das pessoas colectivas in Portugal, corporation tax in 
the United Kingdom and Yhteisöjen tulovero and imkomstskatten för samfund in Finland. The 
question comes up as to how this reference should be interpreted: does it include local 
corporate income taxes levied by the Member States’ associated and dependent territories? 
The same question arises as far as the company forms listed in the Annex of  the Directive 
are concerned. This Annex specifically refers, as far as relevant, to a defined number of  
different forms of  companies under Danish, Finnish, French, Netherlands, Portuguese and 
Spanish law and companies incorporated under the law of  the United Kingdom.

It is observed that the wording of  the Directive is not fully unambiguous in this regard. On 
the one hand, it requires companies to be subject to corporation tax of  a Member State, which 
would include local corporate tax applicable in any associated and dependent territory of  
that Member State, but, on the other hand, it seemingly specifically refers to corporation 
taxes applicable in Denmark, the Netherlands, Spain, etc., i.e. the mainland or mother Member 
State only. The first interpretation should be followed if  one takes into account the relevant 
degree of  legal integration as it exists between the Member States and the said territories, 
i.e. the fact that Article 49 and/or Article 63(1) TFEU applies to these territories pursuant 
to Article 355 TFEU read in conjunction with the respective Acts of  Accession. Under this 
approach, there would be no valid reason to completely exclude companies established in 
these territories from the scope of  the Directive. Rather, the benefits of  the Directive should 
be denied in such a case only on substantive grounds, including anti-abuse considerations 
under Article 1(2) PSD.682

682 On the same lines, De Sousa da Câmara who concludes, as concerns Madeira holding companies, that 
these companies fall under the Annex of the Directive since these companies must be organized under 
Portuguese law either as corporations (SA) or limited liability companies (Lda) and who also takes the view 
that these companies are subject to corporate tax in Portugal, as required by the Directive; F. De Sousa da 
Câmara, ‘Analysis of Article 2 (c) of the Parent-Subsidiary Directive’, The EC Tax Journal, 3 (1995/1996): 216 et 
seq.
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The last interpretation, on the other hand, would be more in line with the wording of  the 
Directive. The author expects that the ECJ, on being asked explicitly, will apply this latter 
interpretation. This expectation is based on the case law of  the ECJ as discussed in Chapter 
III.3.3, particularly the Hansen and Kaefer and Procacci cases. In addition, from Gaz de France 
one could infer that the ECJ tends to interpret Article 2 PSD and the Annex thereto literally 
rather than teleologically.683 This means that only where the corporation income tax levied 
in the relevant associated or dependent territory is considered a corporation tax of  the 
mainland or “mother” Member State of  which it forms part under the latter’s domestic 
law, this taxation qualifies as a corporation tax of  a Member State as listed in the Parent-
Subsidiary Directive. Accordingly, a company resident in the territory in question subject to 
such corporation tax, without the possibility of  an option or of  being exempt, falls within 
the scope of  the Parent-Subsidiary Directive ratione personae in such a case. In all other cases, 
it falls outside the personal scope of  the Directive. The same holds true, in the author’s view, 
for the company forms listed in the Annex are concerned.684

In practical terms, the above analysis implies that the application by Member States of  a 
restrictive CIT measure in situations involving an investment in an associated or dependent 
territory will fall under the territorial and personal scope of  the Parent-Subsidiary Directive 
only in a few cases.685

683 ECJ 1 October 2009, C-247/08, Gaz de France - Berliner Investissement [2009] ECR I-9225, paras 33 et seq. In 
this case, the ECJ ruled that a company under French law in the form of a ‘société par actions simplifiée’ 
cannot be considered to be a ‘company of a Member State’ within the meaning of that directive before that 
directive was amended by Council Directive 2003/123/EC of 22 December 2003.

684 The Netherlands Ministry of Finance, for example, takes the position that a limited incorporated under 
the laws of Gibraltar must be considered to be incorporated under the law of the United Kingdom and 
therefore takes one of the forms listed in the Annex of the Directive. See Decree dated 12 July 2010, No. 
DGB2010/2154M, Government Gazette 2010. As concerns the Turks and Caicos Islands, by contrast, the 
Netherlands Ministry takes the position that a limited incorporated under the laws of the Turks and Caicos 
Islands apparently cannot be considered to be incorporated under the laws of the United Kingdom since 
these territories, being part of the British Commonwealth, are not part of the United Kingdom. Therefore, 
companies incorporated under the laws of the Turks and Caicos Islands do not qualify under the Annex 
of the Directive; see Decree dated 12 July 2010, No. DGB2010/2154M, Government Gazette 2010, 11223 as 
concerns Madeira holding companies.

685 See, however, Opinion of Advocate General Mischo delivered on 17 May 1990, C-100/89 and C-101/89, 
Kaefer and Procacci [1990] ECR I-4647, point 53 who concludes, with reference to Article 199(5) TFEU that 
EU Directives that have been adopted on the basis of the chapter relating to the right of establishment 
and which do not exclude from their scope persons for this reason established in an overseas country or 
territory, may be relied upon by such persons. However, since the Parent-Subsidiary Directive was not 
adopted on that basis, the Opinion of the Advocate General leaves the above conclusion unaffected. 
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2.3 The Interest & Royalty Directive

2.3 The Interest & Royalty Directive

The Interest & Royalty Directive (in this section also referred to as “the Directive”) provides for a 
common system of  taxation applicable to interest and royalty payments made between associated 
companies of  different Member States and between permanent establishments of  such companies. 
It basically aims at ensuring that interest and royalty payments between Member States are subject 
to tax only once in a Member State. According to the preamble of  the Interest & Royalty Directive, 
this Directive aims at ensuring the equality of  tax treatment as between national and cross-border 
transactions within the Union. Hence, like the Parent-Subsidiary Directive, the basic rationale of  
the Interest & Royalty Directive boils down to economic efficiency considerations. To this end, it 
requires the Member States where interest686 and royalty687 payments arise to refrain from taxation 
at source or by means of  assessment, provided that the payer and payee are eligible companies 
resident in different Member States and provided that the payee can be considered the beneficial 
owner of  the interest or royalty payments.688 Within this context, the scope of  the Directive extends 
to cases where either the “payer”, the “payee” or both the “payer” and “payee” are permanent 
establishments689 of  such companies situated in different Member States.690 To this end, interest and 
royalty payments made by a company of  a Member State or by a permanent establishment situated 
in another Member State are deemed to arise in that Member State. A permanent establishment 
is treated as the payer of  interest or royalties only, by contrast, to the extent these payments are 
considered tax deductible in the Member State where the permanent establishment is situated.691 

686 The definition of interest includes income from debt-claims of every kind, whether or not secured by 
mortgage and whether or not carrying a right to participate in the debtor's profits, and in particular, 
income from securities and income from bonds or debentures.

687 The definition of royalties basically includes payments of any kind received as a consideration for the 
use of, or the right to use, any copyright of literary, artistic or scientific work. Payments for the use of, or 
the right to use, industrial, commercial or scientific equipment are also included in this definition; This is 
contrary to the definition of royalties in Article 12 OECD MC, which explicitly excludes such payments from 
the scope of the definition of royalties in order to make sure that those payments fall under the rules of the 
taxation of business profits under Article 7 OECD MC.

688 According to the Directive, a receiving company is considered to be the beneficial owner if it receives the 
interest or royalty payments for its own benefit and not as an intermediary, such as an agent, trustee or 
authorized signatory, for another person. It is observed that this definition seems to balance between 
an economic and mere legal approach to the concept of beneficial owner. Whereas the requirement 
that the payments must be received for the recipient’s own benefit points at an economic approach, the 
requirement that the payment not be received by the recipient as an intermediary merely reflects a legal 
approach. It remains to be seen where the balance will be struck in this respect.

689 Under the Directive, a permanent establishment means a fixed place of business situated in a Member 
State through which the business of a company of another Member State is wholly or partly carried on. 
This definition resembles, although does not fully correspond to, the permanent establishment definition 
as applied in Article 5 OECD MC.

690 In this respect, Article 1(6) IRD provides that where a permanent establishment of a company of a Member 
State is treated as the payer, or as the beneficial owner, of interest or royalties, no other part of the company 
may be treated as the payer, or as the beneficial owner, of that interest or those royalties.

691 Article 1(3) IRD. As far as payments received by a permanent establishment are concerned, the main 
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Eligible companies must, generally speaking, i) be tax resident within the Union, ii) be subject 
to corporation tax of  a Member State, without being exempt692, and iii) take one of  the forms 
listed in the Annex to the Directive.693 In addition, the Directive covers payments between 
companies which are related by virtue of  the existence of  a direct minimum shareholding of  
25% and payments between companies which both are directly held for at least 25% by their 
common shareholder, either an EU parent company or an EU branch. The Directive allows 
each Member State to replace this criterion by that of  a minimum holding of  voting rights.694 In 
addition, the Directive provides for a general anti-abuse clause. Since, in the author’s opinion, 
this clause merely reflects the general anti-abuse doctrine under primary EU law as developed 
by the ECJ in its case law, as will be further explained in Chapter V.2.6.3.4 of  this study, the 
anti-abuse clause included in the Directive is not further discussed here. The extent to which 
the benefits of  the Directive can be refused in situations involving third-country investments 
on the basis of  anti-abuse considerations is further examined in Chapter IX.4. 

In the context of  the six corporate income tax themes which fall within the scope of  this 
study, it can be observed that the Directive potentially affects three of  the above themes, 
i.e. i) withholding taxes; ii) limitation of  the deduction of  interest expenses; iii) measures 
providing for the avoidance of  double taxation. These themes and the potential impact 
thereon by the Directive are briefly elaborated on below. 

2.3.1 Withholding taxes under the Interest & Royalty Directive

As already indicated, the main objective of  the Directive is to ensure taxation only once of  
interest and royalty payments between affiliated companies. To this end, the Member State 
where the interest or royalty payments arise should refrain from taxing those payments, 
either by means of  deduction at source or by means of  assessment. In section 2.2.1 of  this 
chapter, it was concluded that the concept of  withholding tax under the Parent-Subsidiary 

criterion is whether or not the underlying asset, a loan or license for example, are effectively connected 
with that permanent establishment. This constitutes, by its nature, a more economic approach toward 
beneficial ownership.

692 On 30 December 2003 the European Commission published a proposal which stipulates that Member 
States have to grant the benefits of the Directive to relevant companies of a Member State only when 
the interest or royalty payment concerned is not exempt from corporate taxation. As a result, in case a 
company benefits from a special national tax scheme exempting foreign interest or royalty payments 
received, the state of source will not be obliged to refrain from the levy of withholding tax. This proposal 
has, to date, not been adopted and is generally expected to be withdrawn. 

693 In the proposal referred to in the previous footnote, the Commission proposed an amendment to the 
Directive to provide for an update of the list of companies in the annex to the Directive. According to this 
proposal, the new list will also include the European Company (“Societas Europaea”) and the European 
Co-operative Society.

694 Contrary to the 1998 proposal, the Directive thus only covers interest and royalty payments between 
companies which are directly associated. 
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2.3.2 Limitation on the deduction of interest expenses

Directive should be understood in a substantive rather than in a formal fashion. In the 
author’s view, this also holds true under the Interest & Royalty Directive. It is therefore 
submitted that the extension of  this Directive to taxes levied by assessment only constitutes 
a mere clarification in this respect rather than a material extension in comparison to the 
Parent-Subsidiary Directive.695 

2.3.2 Limitation on the deduction of interest expenses

It has been heavily debated in the scholarly literature whether the Interest & Royalty Directive 
prohibits the non-deductibility of  interest from the corporate income tax base of  a subsidiary 
paid to an affiliated company, for instance under the application of  domestic thin capitalization 
rules.696 This question was recently answered in the negative by the ECJ in Scheuten Solar.697 To 
the extent such interest payments should not be characterized as distributed profits under 
the Parent-Subsidiary Directive and to the extent such payments are not excluded from the 
Directive’s definition of  interest, in both of  which cases the Directive does not apply in 
any case698, the non-deduction of  interest payments from the payer’s taxable base cannot 
be regarded as a taxation imposed on these payments within the meaning of  Article 1(1) 
IRD. This may be different, however, if  it appears that the chargeable event essentially is the 
receipt of  interest payments by the creditor.699 The same conclusion is valid, in the author’s 
view, as concerns limitation on the deductibility of  royalty payments. 

695 The Netherlands, for instance, may also tax under circumstances, as a state or source, interest payments 
made by a Netherlands resident company with Netherlands corporate income tax, which is levied 
by means of assessment. It is felt that this type of taxation has been targeted by the drafters of the 
Directive. DIssenting: H. Rehm & J. Nagler, ‘Anmerkungen zum nachstehenden EuGH-Urteil „Burda” S.515’, 
Internationales Steuerrecht 14 (2008), 512, who believe that the impact of the Burda case for the Directive 
is limited. 

696 DIssenting, inter alia: H. Hahn, ‘§ 8 Nr. 1 GewStG verstößt nicht gegen die Zinsen- und Lizenzgebühren-
Richtlinie’, Internationales Steuerrecht 10 (2009): 346 et seq.; A. Kempf & P. Straubinger, ‘Nochmals: Die EU-
Zins-/Lizenzrichtlinie und § 8 Nr. 1 GewStG’, Internationales Steuerrecht 22 (2005): 773 et seq. Consenting, 
inter alia: S. Goebel & C. Jacobs, ‘Unmittelbare Anwendbarkeit der ZLRL trotz Umsetzung in § 50g EStG?’, 
Internationales Steuerrecht 3 (2009): 87 et seq.; Rehm & Nagler, ‘Anmerkungen zum nachstehenden EuGH-
Urteil „Burda”’, 512; J. Englisch, comment in Highlights & Insights on European Taxation 2010/03/06 to the 
decision by the Bundesfinanzhof dated 27 May 2009, IR 30/08; D.M. Weber, ‘Waarom de Scheuten Solar 
Technology-zaak ons van de straat gaat houden’, Weekblad Fiscaal Recht 6847 (2010): 212. 

697 CJEU 21 July 2011, C-397/09, Scheuten Solar Technology GmbH, not yet reported.

698 The Interest & Royalty Directive allows each Member State where the interest arises to deny the benefits 
of this Directive in the case of payments which are treated as a distribution of profits or as a repayment of 
capital under the law of that state. The same holds true in the case of payments from profit participating 
debt claims or from debt claims with no repayment obligation or a repayment date of more than 50 
years and in the case of payments relating to convertible bonds. It is observed that interest payments 
which are excluded from the scope of the Interest & Royalty Directive by virtue of Article 4(1) IRD, are not 
automatically brought under the scope of the Parent-Subsidiary Directive.

699 See, by analogy, ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR 
I-11753, para. 110.
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2.3.3 Measures providing for relief for double taxation

The foregoing considerations imply that the Directive does not solve problems of  
economic double taxation, which may occur particularly where interest or royalty payments 
are non-deductible in one Member State but are nevertheless taxed in another Member State 
without any relief  available. Admittedly, such economic double taxation clearly constitutes 
an obstacle for the provision of  cross-border loans or licences. This obstacle is, however, 
not removed under the Directive. 

It follows from the above that the Directive has had a positive impact on the removal of  
international tax distortions within the Union, especially since withholding tax imposed 
on interest and royalty payments cannot always be removed under the free movement 
provisions under the Treaty.700 Still, situations of  economic double taxation may continue to 
exist under the Directive.

2.3.4 The position of the Member States’ associated and dependent territories under the 
Interest & Royalty Directive

In section 2.2.6 of  this chapter the extent to which the application by Member States or their 
associated and dependent territories of  a restrictive CIT measure in situations involving an 
investment in an associated or dependent territory falls under the scope of  the Parent-
Subsidiary Directive was examined. As far as the position of  the Member States’ associated 
and dependent territories under the Interest & Royalty Directive is concerned, precisely the 
same issues as discussed in the said section arise in the context of  this Directive. Accordingly, 
the analysis in section 2.2.6 of  this chapter is mutatis mutandis valid as concerns the position 
of  the Member States’ associated and dependent territories under the Interest & Royalty 
Directive. 

2.4 The Merger Directive

The Merger Directive (in this section also referred to as: “the Directive”) provides for a 
common regime applicable to transnational mergers and divisions in which companies from 
at least two EU Member States are involved. According to its preamble, it basically aims to 
remove tax distortions that may arise in the case of  transnational mergers and divisions in 
order to allow enterprises to increase their productivity and to improve their competitive 
strength at the international level. Hence, it is apparent that, here too, economic efficiency 
considerations constitute the basic rationale for the Merger Directive.701 According to its 

700 ECJ 22 December 2008, C-282/07, Truck Center [2008] ECR I-10767; see also: Chapter V.2.7.2. 

701 See also De Hosson, ‘The Parent-Subsidiary Directive’, 414-415. 
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preamble, the Directive essentially aims at creating a level playing field for TNCs operating 
in different Member States, not only vis-à-vis domestic groups of  companies, but also vis-
à-vis TNCs established outside the Union which operate within the Union, by providing for 
a set of  harmonized rules.702

The Directive basically provides for a system of  deferral of  taxation upon the transfer of  
assets in the case of  qualifying mergers and divisions. Eligible companies must, generally 
speaking, i) be tax resident within the Union, ii) be subject to corporation tax of  a Member 
State, without the possibility of  an option or of  being exempt, and iii) take one of  the 
forms listed in the Annex to the Directive. Qualifying mergers include several types of  
legal mergers and business mergers (transfer of  assets) and share mergers (exchange of  
shares). It also includes regular divisions and partial divisions. Although the Directive only 
applies to cross-border mergers and divisions, the ECJ has the competence to interpret 
the provisions of  the Directive also in purely domestic situations in case the legislator has 
decided to treat domestic mergers and divisions similarly to mergers and divisions covered 
by the Directive.703 In addition, the Directive provides for a general anti-abuse clause. Since, 
in the author’s opinion, this clause merely reflects the general anti-abuse doctrine under 
primary EU law as developed by the ECJ in its case law, as will be further explained in 
Chapter V.2.6.3.4 of  this study, the anti-abuse clause included in the Directive is not further 
discussed here. The extent to which the benefits of  the Directive can be refused in situations 
involving third-country investments on the basis of  anti-abuse considerations is further 
examined in Chapter IX.5. 

In the context of  the six corporate income tax themes which fall under the scope of  this 
study, it can be observed that the Merger Directive potentially affects one of  the above 
themes, i.e. the corporate income taxation of  capital gains upon the transnational transfer 
of  business assets. This theme and its potential impact on the Directive is briefly elaborated 
on below. 

2.4.1 Corporate income taxation of realized or deemed capital gains upon the transnational 
transfer of business assets

According to Article 4 MD, mergers and divisions may not give rise at the level of  the 
transferring company to any taxation of  capital gains which are calculated by reference to 
the difference between the fair market value and the book value of  the transferred business 

702 Ibid., 415. 

703 Cf. ECJ 17 July 1997, C-28/95, Leur-Bloem [1997] ECR I-4161; ECJ 15 January 2002, C-43/00, Andersen og 
Jensen [2000] ECR I-379, para. 18.
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assets.704 Nevertheless, in order to safeguard the Member States’ budgetary interests, Member 
States are allowed to make the deferral dependent on the condition that the transferred 
assets stay connected with a permanent establishment, of  the receiving company, within 
their territory. In order to safeguard future taxation, the receiving company should basically 
adopt the book values of  the transferred business assets as applied by the transferring 
company. Accordingly, taxation of  (hidden) reserves and/or goodwill is guaranteed at the 
moment of  actual realization.

The Directive provides for a similar system of  deferral with respect to the shareholders of  the 
transferring company. Article 8 MD provides that upon legal merger, division or share mergers, 
the exchange of  shares resulting from these transactions should not give rise to any taxation of  
the income, profits or capital gains of  the shareholders.705 Again, Member States are allowed to 
require the shareholders not to attribute to the shares received a value for tax purposes higher 
than the value that the exchanged had immediately before the merger, division or exchange. 
Accordingly, future taxation should be safeguarded. Lastly, as from 1 January 2006, the Merger 
Directive also applies in the case of  transfer of  the registered office of  a SE or SCE from one 
Member State to another. In such cases, the Directive provides for similar deferral rules both at 
the level of  the transferring company and at the level of  this company’s shareholders. 

It follows from the above that the Merger Directive has had a positive impact on the removal 
of  international tax distortions within the Union. On the other hand, the transfer of  business 
assets against consideration, for instance in the context of  a business reorganization, is not 
covered by the Directive. The same holds true as concerns the transfer of  business assets by 
a company established in a Member State in the context of  a merger, division or transfer of  
seat which do not stay connected to a permanent establishment in that Member State after 
the given transaction. Its scope is therefore somewhat limited to date. 

2.4.2 The position of the Member States’ associated and dependent territories under the Merger 
Directive

In Chapter IV.2.2.6 the extent to which the application by Member States or their 
associated and dependent territories of  a restrictive CIT measure in situations involving 

704 In case the transferring company is regarded as an opaque entity by its residence state, the other Member 
State where the shareholders of this company are resident should recognize this characterization and is, in 
principle, not allowed, by virtue of its characterization of the transferring company as fiscally transparent, 
to tax its resident participants in the transferring company upon the merger or division. However, Article 
11(2) MD provides that Member States have the right to tax the participants, subject however to a tax relief 
similar to that which would have been available had the Directive not been applied.

705 With respect to shareholders that are characterized as non-transparent by their state of residence, but as 
transparent by the state where the transferring or transferred company is resident, a similar approach of 
recognition applies. However, here too, Member States have the right not to apply this approach; see supra. 
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an investment in an associated or dependent territory falls under the scope of  the Parent-
Subsidiary Directive was examined. As far as the position of  the Member States’ associated 
and dependent territories under the Merger Directive is concerned, precisely the same 
issues as discussed in that section arise in the context of  this Directive. Accordingly, 
the analysis in Chapter IV.2.2.6 is mutatis mutandis valid as concerns the position of  the 
Member States’ associated and dependent territories under the Merger Directive. 

2.5 The Mutual Assistance Directive

The Mutual Assistance Directive706 (in this section also referred to as: “the Directive”), 
which became effective on 1 January 1979, aims at the mutual assistance between Member 
States with respect to the assessment of  direct and indirect taxes, including taxes on income 
such as corporate income taxes, in order to combat distortive practices of  international tax 
evasion and tax avoidance. From this objective it becomes clear that the Directive focuses 
on the negative effects of  international economic integration where taxpayers, on the one 
hand, would rely on the benefits of  liberalization but, on the other hand, would on balance 
escape their tax obligations, thus trying to get the best of  two worlds. However, as also 
acknowledged by the European Commission, tax fraud undermines the smooth functioning 
of  the internal market in that it leads to distortions of  competition between those who 
pay taxes and those who do not.707 In other words, tax evasion and tax avoidance may 
infringe the principle of  taxpayer equity, which requires that all taxable entities with the 
same level of  earnings should be subject to an equal amount of  tax. In such a case, taxpayer 
equity considerations should prevail over efficiency considerations underlying freedom 
of  investment.708 Accordingly, the Member States’ need for mutual assistance in the field 
of  direct taxation has been emphasized repeatedly by the Commission709, and has recently 
materialized in a new Directive on administrative cooperation in the field of  taxation which 
seeks to provide for clearer and more precise rules governing administrative cooperation.710 
The current Mutual Assistance Directive is perceived to no longer be able to meet the new 

706 Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent 
authorities of the Member States in the field of direct taxation, OJ 1977 L 336, 15 as lastly amended by 
Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129.

707 Communication from the Commission to the Council, the European Parliament and the European 
Economic and Social Committee of 31 May 2006 concerning the need to develop a co-ordinated strategy 
to improve the fight against fiscal fraud, COM(2006) 254 final, 3.

708 See Chapter II.3.4. 

709 See, for instance, Communication from the Commission, ‘The need to develop a co-ordinated strategy’.

710 Council Directive 2011/16/EU on administrative cooperation in the field of taxation and repealing Directive 
77/799/EEC, OJ 2011 L 64. See also Proposal for a Council Directive on Administrative Cooperation in the 
field of taxation, COM(2009) 29 final, 10. 
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requirements of  administrative cooperation711 and will be repealed, through the entry into 
force of  the new Directive, as from 1 January 2013.712

The Directive is based on the apparent fact that practices of  international tax evasion and 
tax avoidance cannot always be counteracted adequately by means of  unilateral or bilateral 
measures only.713 For that reason, the Directive provides for a set of  common principles and 
rules, which particularly include cross-border exchange of  information relevant for the correct 
assessment of  taxes in particular cases, for instance where profits are artificially transferred 
between enterprises resident in different Member States and consequently it promotes closer 
collaboration between the tax administrations within the Union. At the same time, it seeks 
to safeguard the basic rights of  the taxpayers concerned. However, the Directive confers, in 
principle, no rights on individuals, as one can infer from Twoh International.714 In the context 
of  the six corporate income tax themes which fall under the scope of  this study, it can be 
observed that the Directive, although not specifically focussing on any of  these themes, 
nevertheless potentially may affect all of  them. The substantive scope of  the Directive is 
therefore elaborated on below without specifically linking it with one of  the above themes. 

The Mutual Assistance Directive provides for three different ways for exchange of  
information: i) upon request, ii) automatically and iii) spontaneously. Upon request by one 
Member State, the competent authority of  another Member State, which in most cases is 
the Minister of  Finance (or an authorized representative) of  a given Member State, should 
forward any information that may enable the tax authorities of  the requesting Member State 
to effect a correct assessment of  the taxes covered in a particular case, subject to the condition 
that the requesting state has appropriately exhausted its own usual sources of  information 
available.715 Under Article 2(2) MAD, the competent authority of  the requested Member 

711 See the fifth recital of Council Directive 2011/16/EU on administrative cooperation in the field of taxation 
and repealing Directive 77/799/EEC, OJ 2011 L 64.

712 Article 28 of Council Directive 2011/16/EU on administrative cooperation in the field of taxation and 
repealing Directive 77/799/EEC. 

713 As can be inferred from the Preamble of both the existing and the new Directive. 

714 ECJ 27 September 2007, C-184/05, Twoh International [2007] ECR I-7897, paras 31 et seq. For a critical 
assessment in this regard: A.C.M. Schenk-Geers, International Exchange of Information and the Protection of 
Taxpayers (Alphen aan den Rijn: Kluwer Law International, 2009). Recital 28 of the new Directive explicitly 
states that the Directive “respects the fundamental rights and observes the principles which are recognised 
in particular by the Charter of Fundamental Rights of the European Union.”

715 Article 2(1) MAD. The new Directive will, pursuant to Article 2(1) of this Directive, cover taxes of any kind 
levied by, or on behalf of, a Member State or the Member State's territorial or administrative subdivisions. 
However, pursuant to the subsequent paragraphs of this provision, value added tax, customs duties and 
excise duties covered by other Union legislation on administrative cooperation between Member States, 
compulsory social security contributions payable to the Member State or a subdivision of the Member 
State or to social security institutions established under public law are excluded. The same applies as 
concerns certain public fees and dues.
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State must arrange for the conduct of  any enquiries necessary to obtain such information.716 
Since the Directive applies to all information that may enable the competent authorities of  
a Member State to effect a correct assessment of  the taxes covered, it is not required that 
the requested information actually is of  relevance. However, mere “fishing expeditions” are 
not permitted as Article 2 MAD authorizes the authorities of  a Member State to contact the 
authorities of  another Member State only in a particular case.717 Absent any evidence of  the 
existence of  taxable items located in another Member State, a request for information under 
the Directive can therefore not be initiated, as was recognized by the ECJ in X and Passenheim-
van Schoot.718 From Twoh International BV it furthermore follows that, although the competent 
authorities have the possibility of  requesting information from those of  another Member 
State, such a request does not in any way constitute an obligation.719 

In addition, automatic exchange of  information, i.e. the regular exchange of  information 
without prior request, is possible with respect to certain categories of  cases which are 
determined under the consultation procedure as provided for in Article 9 MAD, either 
between the competent authorities of  the Member States concerned or between the 
competent authorities of  all the Member States. 

Lastly, Member States may spontaneously, i.e. without prior request, exchange information 
in a number of  listed situations which basically concern: 

i. cases of  loss of  tax in the other Member State; 

ii. cases of  tax reductions or exemptions which could result in an increased 
tax liability in the other Member State;

716 Under Article 5 of the new Directive, the requested authority must communicate to the requesting 
authority any relevant information referred to in Article 1(1) that it has in its possession or it obtains as a 
result of administrative enquiries. 

717 The new Directive will apply, pursuant to Article 1(1) of the new Directive, to information that is foreseeably 
relevant to the administration and enforcement of the domestic laws of the Member States concerning 
the taxes referred to in Article 2. Pursuant to the ninth preamble of the new Directive, the standard of 
“foreseeable relevance” is intended to provide for exchange of information in tax matters to the widest 
possible extent and, at the same time, to clarify that Member States are not at liberty to engage in “fishing 
expeditions” or to request information that is unlikely to be relevant to the tax affairs of a given taxpayer.

718 ECJ 11 June 2009, C-155/08 and C-157/08, X and Passenheim-van Schoot [2009] ECR I-5093, paras 64 et seq. 

719 ECJ 27 September 2007, C-184/05, Twoh International [2007] ECR I-7897, para. 32. Nevertheless, one could 
argue that an obligation exists, based on the principle of effectiveness of Union law, if the taxpayer is in all 
reasonableness not able to adduce the required evidence and if it is actually possible for the competent 
authorities concerned to obtain the required information with the assistance of the competent authorities 
of another Member State within the framework of the Directive; cf. to the same extent Opinion of Advocate 
General Mengozzi delivered on 14 October 2008, C-318/07, Persche [2009] ECR I-359, points 110 et seq. In 
the same vein: B. Prechtl, ‘Steuerpflicht von Portfoliodividenden erneut auf dem Prüfstand!’, Steuer und 
Wirtschaft International, 2008: 501. 
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iii. cases of  artificial or abusive business dealings resulting in tax saving in 
one or both Member States;

iv. cases of  artificial transfers of  profits between groups of  enterprises 
resulting in tax savings; and 

v. cases where information previously forwarded to the requesting 
Member State under the Directive has enabled that Member State to 
obtain information which may be relevant in assessing tax liability in the 
requested Member State.720 

In addition, Member States may spontaneously exchange information in any other case 
where they have knowledge of  all other information that may enable the tax authorities of  
the other Member State to effect a correct assessment of  the taxes covered in a particular 
case.721 The scope of  the spontaneous exchange of  information can bilaterally be extended 
to other cases under the above consultation procedure.722 

Lastly, the Directive also provides for rules regarding the time limits for forwarding 
information, the admission of  foreign officials and simultaneous controls. Moreover, it 
provides for rules safeguarding confidentiality of  the information exchanged, rules limiting 
the obligation to exchange information (e.g. banking secrecy, which will be repealed under 
the new Directive723) and rules safeguarding the legal protection of  the taxpayer. In addition, 
under the proposal more detailed rules governing administrative cooperation will be 
introduced. However, this set of  rules need not be examined in more detail for purposes 
of  this study. 

2.5.1 The position of the Member States’ associated and dependent territories under the Mutual 
Assistance Directive

In this section, the focus is on investments from a Member State to any of  the Member 
States’ associated or dependent territories and vice versa. This issue can be divided into two 
related questions. The first question is to which extent investments involving one of  the 
Member States’ associated or dependent territories can be subject to investigation under 
the Directive. The second question is to which extent the Member States’ associated or 
dependent territories fall under the substantive scope of  the Directive and are therefore 
required to comply with the requirements of  the Directive discussed in the previous 

720 Article 4 MAD. See also Article 9(1) of the new Directive.

721 Article 4(3) MAD. 

722 Article 4(2) MAD. 

723 Cf. Article 18(2) of the new Directive. 
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section. The first question is relatively easy to answer. The scope of  the Directive is not 
limited to residents and/or nationals of  one of  the Member States. Hence, information 
that may enable the tax authorities of  the requesting Member State to effect a correct 
assessment of  corporate income tax due by a company established in or organized under 
the laws of  any of  the Member States’ associated or dependent territories (or any other 
non-EU Member State) which is liable to tax in that Member State, is also covered by the 
Directive. 

This second question of  the extent to which the Member States’ associated or dependent 
territories are required to comply with the requirements of  the Directive basically boils 
down to the question whether or not these territories are legally bound to the Directive and 
therefore obliged to apply its provisions ratione materiae. In this regard, it is observed that, 
according to Article 13 MAD, the Directive is directed to the Member States. By analogy with 
the observations made in Chapter III.2.1, this implies, according to the author, that it is the 
Member States within the meaning of  Article 52(1) TFEU read in conjunction with principles 
of  international law and the domestic (constitutional) laws of  the respective states that are 
bound to and, accordingly, obliged to apply the principles of  the Directive. The problem 
that nevertheless arises here is that Article 13 MAD, unlike Article 355 TFEU, does not 
specifically deal with the scope of  the Directive with regard to the Member States’ associated 
and dependent territories. Since Article 13 MSD lacks any distinction in this regard, one could 
at first sight conclude that the provisions of  the Directive apply fully to all associated or 
dependent territories formally part of  a Member State. This view should, however, be rejected. 

Firstly, as far as the OCTs are concerned, the ECJ has repeatedly held, for instance in Van 
der Kooy, that failing express reference to other provisions of  the Treaty, only the special 
association arrangements set out in Articles 198 to 204 TFEU, relevant secondary EU law, 
such as the Overseas Association Decision and the general principles of  Union law, such as 
the principle of  equal treatment or non-discrimination724, are applicable. Since the Directive 
has not explicitly been declared applicable to the OCTs, it is concluded that its provisions 
do not apply ratione materiae to these territories. 

Secondly, under Article 355 TFEU, the Treaty applies only in part or even not at all to the 
outermost regions, Gibraltar, the Åland Islands, the Faeroe Islands, the United Kingdom 
sovereign base areas of  Akrotiri and Dhekelia in Cyprus, Ceuta, Melilla and to the Channel 
Islands and the Isle of  Man. In the author’s view, the cases Commission v. United Kingdom (Case 

724 ECJ 12 September 2006, Case 300/04, Eman and Sevinger [2006] ECR I-8055, para. 57. 
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C-30/01)725 and Commission v. United Kingdom (Case C-349/03)726 are relevant in this respect. 
These cases were already discussed in section 2.2.6 of  this chapter and basically mean 
that the Directive would not applicable to the said territories to the extent the Directive is 
inextricably tied with certain areas, such as the free movement of  goods, from which the 
territory concerned is excluded. 

In the author’s view, the above cases can be applied by analogy when answering the 
question to which extent the Directive applies to the Member States’ associated and 
dependent territories other than the OCTs. From its Preamble it can be derived that the 
Directive seeks to combat practices of  international tax avoidance or tax evasion as such 
practices affect the operation of  the common market. In the author’s view, the Directive 
is therefore inextricably tied to the freedom of  establishment under Article 49 TFEU, 
the free movement of  services under Article 56 TFEU and the free movement of  capital 
under Article 63(1) TFEU, which constitute the core elements of  the internal market. This 
implies that the outermost regions, Gibraltar, the Åland Islands, Ceuta and Melilla are 
bound by the provisions of  the Directive under Article 355(1) and Article 355(3) TFEU 
since these provisions do not exclude these territories from the scope of  the freedom of  
establishment, the free movement of  capital and the free movement of  services. The fact 
that the Directive applies, pursuant to Article 1(3) MAD, to corporation taxes levied in the 
mainland or mother Member States only (or, under the new Directive, to those taxes levied 
in territories to which the Treaty applies by virtue of  Article 52 TEU727) does not affect this 
conclusion, as this concerns only a limitation of  the substantive scope of  the Directive. 
In the author’s view, it does not imply that the Member States’ associated and dependent 
territories at stake here (i.e. the outermost regions, Gibraltar, the Åland Islands, Ceuta 
and Melilla) would not be bound to comply with a request for information submitted by 
any Member State where this information concerns the correct assessment of  corporate 
income taxation levied by that Member State. Also the fact that the Directive applies only 
to exchange of  information between the competent authorities of  the Member States 
should, in the author’s view, not alter this conclusion. It is true that the literal wording of  
Article 1(5) MAD implies that only the competent authorities of  the mainland or mother 
Member States fall under the scope of  the Directive. However, in the author’s opinion, the 
basic rationale of  the Directive, i.e. the removal of  the distortive practices of  international 
tax evasion and tax avoidance, would require that the competent authorities of  the 
Member States be considered to include the competent authorities of  such associated and 

725 ECJ 23 September 2003, C-30/01, Commission v. United Kingdom [2003] ECR I-9481.

726 ECJ 21 July 2005, C-349/03, Commission v. United Kingdom [2005] ECR I-7321.

727 Article 2(4) of the new Directive.
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dependent territories as well. This conclusion finds confirmation in Commission v. United 
Kingdom (Case C-349/03) in which case the ECJ ruled that the United Kingdom should 
have implemented the Directive in the territory of  Gibraltar as well. 

Conversely, along with the OCTs, the Faeroe Islands, the United Kingdom sovereign base 
areas of  Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man are 
not bound by the provisions of  the Directive either, since under Article 355(4) and Article 
355(5) TFEU neither the freedom of  establishment nor the free movement of  capital and 
the free movement of  services applies to these territories.

2.6 The Recovery Directive

According to its preamble, the Recovery Directive (in this section also referred to as: “the 
Directive”)728 aims at solving the difficulty that tax claims arising in one Member State cannot 
always effectively be recovered in another Member State, which constitutes an obstacle to 
the establishment and functioning of  the common market. In addition, it allows Member 
States to remove discriminatory protective measures in transnational transactions which 
they have adopted for fear of  tax evasion and tax losses.729 To that end, it provides for a set 
of  common rules on the mutual assistance for recovery of  tax claims consisting of  exchange 
of  relevant information, notification and recovery and enforcement. A new Directive which 
aims to make recovery assistance more efficient and effective and to facilitate it in practice 
was proposed by the Commission in 2009 and was adopted by the Council on 16 March 
2010.730 It is anticipated to come into effect from 1 January 2012.731

In the context of  the six corporate income tax themes which fall within the scope of  this 
study, it can be observed that the Directive, although not specifically focussing on any of  
these themes, nevertheless potentially may affect all of  them. The substantive scope of  the 
Directive is therefore elaborated on below without specifically linking it with one of  the 
themes.

728 Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery of claims resulting 
from operations forming part of the system of financing the European Agricultural Guidance and 
Guarantee Fund, and of the agricultural levies and customs duties, OJ 1976 L 073, 18-23.

729 As can be derived from the first recital of the new Directive. 

730 Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of claims 
relating to taxes, duties and other measures, OJ 2010 L 84, 1-12, which Directive will enter into force on 1 
January 2012. See also T. O‘ Shea, ‘EU Adopts Recovery of Taxes Directive’, Tax Notes International 6 (2010): 
475-478. 

731 Article 29 of the new Directive. 
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The Directive applies to all claims relating to the taxes enumerated in the Directive, 
including taxes on income and capital, such as corporate income taxes.732 It compels the 
requested authority of  a Member State, upon demand by the applicant authority of  another 
Member State, to provide under its national rules applicable to the recovery of  similar 
domestic claims, any information which would be useful to the applicant authority in the 
recovery of  its claim.733 Exchange of  information may be refused on the basis of  one of  the 
grounds mentioned in the Directive, for instance in the case of  commercial, industrial or 
professional secrets.734 Subsequently, the requested authority is obliged, upon request of  the 
applicant authority, to notify to the addressee all instruments and decisions which originate 
from the Member State in which the applicant authority is situated and which relate to a 
claim and/or its recovery.735 Lastly, at the request of  the applicant authority, the requested 
authority may, in accordance with its rules applicable in a domestic situation and subject to 
a number of  conditions and limitations, recover and collect claims which are the subject of  
an instrument permitting their enforcement.736

2.6.1 The position of the Member States’ associated and dependent territories under the 
Recovery Directive

In section 2.5.1 of  the chapter the extent to which investments involving one of  the 
Member States’ associated or dependent territories can be subject to investigation under 
the Mutual Assistance Directive. It was furthermore examined to which extent the Member 
States’ associated or dependent territories fall under the substantive scope of  the Mutual 
Assistance Directive and therefore required to comply with the requirements of  this 
Directive. As far as the position of  the Member States’ associated and dependent territories 
under the Recovery Directive is concerned, precisely the same issues as discussed in that 
section arise in the context of  this Directive. Accordingly, the analysis in section 2.5.1 of  this 
chapter is mutatis mutandis valid as concerns the position of  the Member States’ associated 
and dependent territories under the Recovery Directive. 

732 Cf. Article 2(g) of the Directive which became effective as of 30 June 2002 and which paragraph was added 
in 2002 to Article 2 of Council Directive 2001/44/EC of 15 June 2001 amending Directive 76/308/EEC 
on mutual assistance for the recovery of claims resulting from operations forming part of the system of 
financing the European Agricultural Guidance and Guarantee Fund, and of agricultural levies and customs 
duties and in respect of value added tax and certain excise duties, OJ 2001 L 175, 17-20.

733 Article 4(1) RD. 

734 Article 4(3) RD. 

735 Article 5 RD. 

736 Article 6 RD. 
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2.7.1 Measures providing for providing for relief for double taxation and corporate income taxation

2.7 The Arbitration Convention 

As was established in Chapter II.3.2, international double taxation is one of  the major causes 
of  international tax distortions. In addition, it infringes the principle of  taxpayer equity since 
a taxpayer is taxed as if  he disposed of  a higher ability to pay.737 Elimination of  double 
taxation is therefore essentially based on economic efficiency considerations and, accordingly, 
closely linked with the establishment of  the internal market. The Arbitration Convention (in 
this section also referred to as “the Convention”)738 must be placed in this context. The main 
objective of  the Convention is to eliminate double taxation of  business profits which may 
arise where upward adjustments with respect to the price of  transactions between associated 
enterprises of  different contracting states are made by one contracting state without a 
corresponding downward adjustment by the other contracting state. In the context of  the 
six corporate income tax themes which fall under the scope of  this study, it can be observed 
that the Convention is closely linked with two of  these themes, i.e. i) measures providing for 
the avoidance of  double taxation and ii) corporate income taxation of  capital gains upon the 
transnational transfer of  business assets. Given their mutual relationship, both themes and 
the potential impact thereof  on the Convention are jointly examined below.

2.7.1 Measures providing for relief for double taxation and corporate income taxation of 
realized or deemed capital gains upon the transnational transfer of business assets

Pursuant to Article 1 AC, the Convention applies where profits which are included in the 
profits of  an associated enterprise739 of  a contracting state are also included or likely to 
be included in the profits of  an associated enterprise of  another contracting state on the 
grounds that the arm’s length criterion as laid down in Article 4 AC has not been observed. 
Under this latter provision, the arm’s length standard is not observed where conditions 
are made or imposed between two associated enterprises in their commercial or financial 
relations which differ from those which would be made between independent enterprises. 
A clear example where the arm’s length criterion is not observed would be the case where 
assets are transferred by one company to an associated company against a price which is 
below the fair market value. In such cases, any profits which would have accrued to one of  
the enterprises in independent relationships, but which have not so accrued as a result of  

737 See Chapter II.3.4.

738 Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of 
profits of associated enterprises, OJ 1990 L 225, 10.

739 The definition of associated company covers both direct and indirect participations by an enterprise of 
a contracting state in the management, control or capital in an enterprise of another contracting state 
and, in addition, enterprises the management, control or capital of which is participated in by the same 
persons.
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the existing associated relationships, may be included in the profits of  that enterprise and 
taxed accordingly. In addition, covered by the Convention are also transactions between 
companies and permanent establishments in different Member States and transactions 
between permanent establishments in different Member States. To this end, the Convention 
provides that for the attribution of  income to a permanent establishment, that establishment 
should be regarded as a distinct and separate enterprise engaged in the same or similar 
activities under the same or similar conditions and dealing wholly independently with the 
enterprise of  which it is a permanent establishment. 

An upward adjustment following from the application of  the arm’s length standard by one 
contracting state may result in double taxation if  the other contracting state does not apply 
a corresponding downward adjustment.740 For that reason, the Convention provides for a 
notification procedure, followed up by a mutual agreement and arbitration procedure in 
order to remove such double taxation. According to the notification procedure, the enterprise 
is informed by the Member State which intends to make an upward adjustment.741 This 
enterprise can inform the other enterprise which can, for its part, notify the other contracting 
state. After such information has been given, the two enterprises and the other contracting 
state may agree with the adjustment. If, however, such agreement cannot be reached, the 
enterprise of  the first Member State may decide to present its case to the competent authority 
of  its Member State. 742 Provided that the complaint appears well-founded to the competent 
authority and it is not possible for it to arrive at a satisfactory solution, the competent authority 
must endeavour to resolve the case by mutual agreement with the competent authority of  the 
other contracting state in order to eliminate the double taxation.743 If  they fail to do so within 
two years, the competent authorities must set up an advisory commission which must deliver 
its opinion on the elimination of  the double taxation in the case at hand.744 Double taxation 
of  profits will be regarded as eliminated if  either the profits are included in the computation 
of  taxable profits in one state only or the tax chargeable on those profits in one state is 
reduced by an amount equal to the tax chargeable to them in the other.745 

By providing for an obligation for the contracting states to provide for the avoidance 
of  double taxation, the Convention clearly contributes to the removal of  international 
tax distortions within the Union. Nonetheless, as acknowledged by the European 

740 Another unsolved question is, for instance, whether other forms of double taxation, such as those resulting 
from thin capitalization rules, are covered by the AC.

741 Article 6 AC. 

742 Article 6(1) AC. 

743 Article 6(2) AC.

744 Article 7(1) AC. 

745 Article 14 AC. 
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2.7.2 The position of the Member States’ associated and dependent territories under the Arbitration Convention

Commission, “the number of  long outstanding transfer pricing double tax cases means 
that, for reasons that need to be further explored, the Arbitration Convention is not 
eliminating transfer pricing related double taxation in the EU as well as it is supposed 
to.”746 It is for these reasons that further initiatives have been developed, which are 
the result of  the recommendations made by the EU Joint Transfer Pricing Forum 
established by the Commission in June 2002. Firstly, a Code of  Conduct for the effective 
implementation of  the Arbitration Convention was adopted in 2004 and a revised Code 
of  Conduct was adopted in 2009.747 This non-binding instrument provides for detailed 
rules to implement the Convention more efficiently. Furthermore, a Code of  Conduct 
on transfer pricing documentation for associated enterprises in the EU was adopted by 
the Council in 2006.748 Lastly, the Commission has issued Guidelines for Advance Pricing 
Agreements within the EU.749 These Guidelines reflect the Commission’s new strategy 
to move from resolving transfer pricing disputes ex post to preventing transfer pricing 
disputes ex ante. APAs are considered an efficient tool for avoiding possible future transfer 
pricing disputes and the Guidelines for the conduct of  APA procedures are therefore 
promoted by the Commission. 

2.7.2 The position of the Member States’ associated and dependent territories under the 
Arbitration Convention

In this section, the extent to which double taxation resulting from an upward adjustment by 
a Member State in situations involving an investment in an associated or dependent territory 
falls under the scope of  the Convention is examined. From the outset it is observed that 
this question seems to be of  a rather academic nature. This is because investments between 
Member States and at least some of  their associated and dependent territories involve, 
traditionally speaking, issues of  non-taxation rather than double taxation. Nevertheless, for 
the sake of  completeness, this question is briefly addressed below.

First of  all, it can be established that the Convention is not limited to companies which are 
national of  one of  the Member States. Hence, companies established under the laws of  any 

746 Communication from the Commission to the Council, the European Parliament and the European Economic 
and Social Committee of 26 February 2007 on the work of the EU Joint Transfer Pricing Forum in the field of 
dispute avoidance and resolution procedures and on Guidelines for Advance Pricing Agreements within 
the EU, COM(2007) 71 final, 6-7. 

747 Code of conduct for the effective implementation of the Convention on the elimination of double taxation in 
connection with the adjustment of profits of associated enterprises, COM(2004) 297, final, OJ 2006 C 176, 8 et 
seq. and the revised Code of Conduct for the effective implementation of the Convention on the elimination 
of double taxation in connection with the adjustment of profits of associated Enterprises, OJ 2009 C 322, 1-10.

748 Code of Conduct on transfer pricing documentation for associated enterprises in the European Union, OJ 
2006 C 176, 1 et seq. 

749 Communication from the Commission, ‘Work of the EU Joint Transfer Pricing Forum’. 

Chapter IV



180

associated or dependent territory (or third country) fall under the personal scope of  the 
Convention. On the other hand, the Convention requires eligible companies to be resident 
in a contracting state.750 The question therefore arises: to which extent can the Member 
States’ associated and dependent territories be considered to be (part of  a) contracting 
state? In the academic literature, this question has not been subject to thorough study.751 In 
this regard, reference can be made to Article 16 AC. This provision states that the scope 
of  the Convention is similar to that of  the EC Treaty as defined in ex-Article 299(1) EC. 
Nevertheless, Article 16(2) AC explicitly excludes the French OCTs, the Faroe Islands and 
Greenland from its scope. At first glance, one could therefore conclude that the Convention 
does apply to all other territories mentioned since they are not excluded from its scope by 
virtue of  Article 16(2) AC. This would be confirmed by the fact that pursuant to Article 
29 VCLT, a treaty is binding upon these states in respect of  their entire territory, unless a 
different intention is found in the treaty or is otherwise established. 

Nonetheless, at least two distinctions need to be made in this respect. Firstly, some 
territories are explicitly brought under the scope of  the Treaty by virtue of  the different 
paragraphs under Article 355 TFEU (ex-Article 299(2) – Article 299(6) EC). These 
territories have thus obtained the status of  (part of) a Member State under the Treaty, but 
nevertheless are not part of  a Member State under that Member State’s domestic laws. 
This is the case, for instance, as concerns Gibraltar752 and Jersey.753 In the author’s view, 
these territories are therefore excluded from the scope of  the Convention as well. As a 
result, they cannot be considered to be (part of) a contracting State within the meaning 
of  the Convention and companies established in these territories therefore cannot rely 
on the Convention. 

Secondly, as in the case under the Parent-Subsidiary Directive, the scope of  the Convention 
is specifically restricted to income taxes levied by the mainland or “mother” contracting 
state only. By analogy with the analysis made in section 2.2.6 of  this chapter in the context 
of  the Parent-Subsidiary Directive, this implies that only where the corporation income 
tax levied in the relevant associated or dependent territory is considered a corporation tax 
of  the mainland or “mother” contracting state of  which it forms part under the latter’s 

750 Article 1 AC. 

751 Helminen briefly touches upon this issue where she observes that the Convention applies broadly to 
the enterprises established in the territories of the contracting states (except for the French territories 
OCTs, the Faroe Islands and Greenland), although only cross-border situations in which both parties to a 
transaction are established in the contracting states, however, come under the scope of the Arbitration 
Convention; M. Helminen, EU Tax Law – Direct Taxation (Amsterdam: IBFD Publications, 2009), 259-260. 

752 Murray, 53.

753 Ibid.,36.
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domestic laws does this taxation qualify as a corporate tax as listed in the Convention. In 
practical terms, the above analysis implies that double taxation resulting from an upward 
adjustment by a Member State in situations involving an investment in an associated or 
dependent territory falls under the scope of  the Convention only in few cases. 

2.8 The Code of Conduct for Business Taxation

By recognizing the need to curb harmful tax measures, the Code of  Conduct for Business 
Taxation aims, according to its preamble, at the reduction of  distortions within the single 
market, the prevention of  significant losses of  tax revenue and at helping tax structures 
develop in a more employment-friendly way.754 This goal is pursued by requiring Member 
States not to introduce any new tax measures which can be considered harmful within the 
meaning of  the Code (“standstill”) and by requiring Member States to eliminate any existing 
harmful tax measures (“rollback”). Beneficiaries of  any tax regime that must be considered 
harmful within the meaning of  the Code are, however, not required under the Code to repay 
any benefits received.755 According to its preamble, the Code is a political commitment. As 
a result, harmful tax measures are to be eliminated by means of  political or peer pressure 
rather than by legal enforcement. The Code is not specifically linked to the six corporate 
income tax themes that are subject of  this study. The Code is therefore discussed below in 
general terms without specifically connecting it with one of  these themes. 

According to its wording, the Code covers business taxation measures, which affect, or 
may affect, in a significant way the location of  business activity in the Union. All activities 
carried out within a group of  companies are explicitly regarded as business activity. The 
Code stipulates that tax measures are considered potentially “harmful” if  they provide for 
a significantly lower effective level of  taxation, including zero taxation, than that which 
generally applies in the Member State in question. Tax measures of  a general nature, like 
general low tax rates, are excluded from the scope of  the Code.756 To distinguish harmful 

754 Resolution of the Council and the Representatives of the Governments of the Member States, Meeting 
within the Council of 1 December 1997 on a Code of Conduct for Business Taxation, OJ 1998 C 2, 1 et seq. 
In this study, the Code will subsequently be referred to either as “the Code” or as “the Code of Conduct for 
Business Taxation”, depending on the context. More elaborately, see for example, F. Vanistendael, ‘Fiscal 
support measures and harmful tax competition’, EC Tax Review 3 (2000): 152 et seq.; H. Nijkamp, ‘Landmark 
agreement on EU tax package: new guidelines stretch scope of EU Code of Conduct’, EC Tax Review 3 
(2001): 147 et seq.; F. Parly, ‘The Code of Conduct and the Fight against Harmful Tax Competition’, European 
Taxation 9 (2000): 406 et seq. 

755 As will be demonstrated in Chapter V.2.1, such an obligation does exist in the context of the EU state aid 
rules.

756 Cf. B.J. Kiekebeld, Harmful Tax Competition in the European Union, Foundation for European Fiscal Studies 
(The Hague: Kluwer, 2004), 22. 
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tax measures from tax measures of  a general nature, the Code of  Conduct provides that the 
following criteria should, inter alia, be taken into account:

• Whether advantages are accorded only to non-residents or in respect of  
transactions carried out with non-residents757;

• Whether advantages are ring-fenced from the domestic market, so they 
do not affect the national tax base758;

• Whether advantages are granted even without any relevant substance in 
the EU Member State offering such tax advantages759;

• Whether the rules for profit determination in respect of  activities within a 
multinational group of  companies departs from internationally accepted 
principles, notably the rules agreed upon within the OECD760; and

• Whether the tax measures lack transparency, including where legal 
provisions are relaxed at the administrative level in a non-transparent 
way.761

When applying these criteria, the effects that a tax measure has on other Member States, inter 
alia in the light of  how the activities concerned are effectively taxed throughout the Union, 
also need to be evaluated.762 In the author’s view, this should mean that measures which can 
be considered harmful under the above criteria may still be permitted if  they do not result 

757 In the context of precedence and comparability, the Group has published a non-exhaustive list in 2008 
which sets out factors which may be considered relevant for the Code of Conduct. In this regard, the 
following criteria are mentioned: i) Which type of business or income is covered by the regime? ii) Does 
the measure attract genuine economic business or artificially shiftable mobile tax bases? iii) Attraction 
of tax bases of other Member States? Can the tax base easily be shifted (mobility)? iv) Is the measure 
targeted at multinational enterprises (intra group)? Cf. Conclusions of the Council dated 26 November 
2008, 16410/08, Annex to Annex I (comparability table).

758 In the context of precedence and comparability mentioned above, the following criterion is mentioned 
in this regard: Design of the reduction of the tax base or rate which should be assessed in the light of the 
extent the measure, de jure and de facto, benefit foreign-owned companies.

759 In the context of precedence and comparability mentioned above, the following criterion is mentioned in 
this regard: i) Which substance requirements are in place (personnel, investments in fixed assets, other)?

760 In the context of precedence and comparability mentioned above, the following criterion is mentioned in 
this regard: i) OECD Transfer Pricing Guidelines (fixed margins vs case-by-case approach, periodical review 
of the transfer price, exchange of information).

761 In the context of precedence and comparability mentioned above, the following criterion is mentioned in 
this regard: i) Procedure for granting of the benefits (discretionary powers?).

762 § G of the Code. In the context of precedence and comparability mentioned above, the following criterion 
is mentioned in this regard: General tax environment, to the extent that it is relevant for the measure 
under consideration (e.g. general tax rate, deviation of the incentive from the general tax rate, historical 
context of the tax measure which is used for the claim of precedence, or how the activities concerned are 
effectively taxed throughout the Community).
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in substantial effects on the location of  business within the Union.763 In addition, insofar 
as a tax measure is used to support the economic development of  particular regions, this 
is also taken into account when evaluating whether or not a tax measure can be considered 
harmful.764 In the literature, it has been recognized by several scholars that the above criteria 
are rather vague.765

Under the Code, Member States must inform each other of  existing or proposed tax 
measures which may fall within the scope of  the Code.766 Any Member State may request 
the opportunity to discuss and comment on a tax measure of  another Member State.767 As 
a matter of  procedure, a special Code of  Conduct group has been set up with the task of  
selecting and reviewing the above tax measures. The Group also supervises the provision of  
information on these measures.768 The Code of  Conduct Group consists of  representatives 
of  the Member States and the Commission and regularly reports to the Council. The 
Commission can also put complaints received from external parties on the agenda of  the 
Group.769 Conclusions reached within the Group must reflect broad consensus among the 
Member States.770 Since the establishment of  the Code of  Conduct Group in 1998, more 

763 Cf. Kiekebeld, Harmful Tax Competition, 25. It therefore does not mean that preferential tax treatment 
would be permitted if other Member States provide for similar regimes. 

764 § G of the Code. 

765 Kiekebeld, Harmful Tax Competition, 30; M.F. Nouwen, Groepsrentebox als alternatief voor het afgeschafte 
concernfinancieringsregime (Deventer: Kluwer, 2009), 78. This is evidenced by the fact that in its Report 
dated 23 November 1999, the Group considered that a literal interpretation of the criteria as set out in 
the Code could make some of the criteria of little or no significance. It agreed that, in addition to a literal 
interpretation, the Group should also take account of a wider interpretation of some of the criteria. For 
that reason, the Netherlands, for instance, took the position that it could not accept the new criteria 
since, according to the Netherlands, by using these new criteria and features the Group is going beyond 
its mandate that was received from the Council; cf. Report of the Council dated 23 November 1999, SN 
4901/99, at 7 and 11. See in more detail: Nijkamp, 150 et seq. 

766 § E of the Code.

767 § F of the Code.

768 § H of the Code.

769 V. Kalloe as cited in: R.C. de Smit & K.M.H.J. Theunissen, ‘Verslag van de rondetafelbijeenkomst “Het fiscale 
concern binnenhet EG-recht”’, Weekblad Fiscaal Recht 6788 (2008): 1287 et seq.

770 Conclusions of the Council dated 26 November 2008, 16410/08, 5-6. According to this procedure, the 
Code of Conduct Group issued a report on 23 November 1999 which included the well-known “Primarolo 
list” (Report from Code of Conduct Group (Business Taxation) to ECOFIN Council on 29 November 1999, 
SN 4901/99) This report listed 66 national tax regimes, which the Code of Conduct Group, after having 
reviewed over 300 potentially harmful tax measures, considered to be harmful. These 66 measures were 
divided into six groups consisting of the following: i) financial services, group financing and royalty 
payments; ii) insurance, reinsurance, and captive insurance; iii) intra-group services; iv) holding companies; 
v) exempt and offshore companies; and vi) miscellaneous measures. On 3 June 2003 the Council agreed 
that the revised or replacement measures as proposed by the respective Member State subsequent to 
the report, were sufficient to comply with the requirement of rollback of the 66 harmful tax measures. 
On 3 June 2003 the Council formally agreed that the proposed revised or replacement measures are 
adequate to achieve rollback of all the harmful features of the 66 measures. More elaborately see: C. Pinto, 
195 et seq.
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than 500 tax regimes have been examined by the Group from which more than 100 were 
considered to be harmful.771

It follows from the above that a large number of  harmful tax regimes have successfully 
been removed under the Code and thus a number of  tax distortions within the Union have 
been removed.772 At present, the Code of  Conduct Group still meets on a regular basis and 
reports its findings to the Council for consideration. In addition to the ongoing work on 
monitoring standstill and the implementation of  rollback, the Code of  Conduct Group 
currently focuses on the procedure and the role of  precedence and comparability, the 
relation with state aid proceedings, anti-abuse, transparency and exchange of  information 
in the area of  transfer pricing, administrative practices and links to third countries.773

2.8.1 The position of the Member States’ associated and dependent territories under the Code 
of Conduct for Business Taxation

The Code is addressed to the Member States, including their associated and dependent 
territories. This is made explicit under §M of  the Code, which requires the Member States 
to commit themselves to promote the adoption of  the principles adhered to in the Code 
in third countries and territories to which the Treaty does not apply. In particular, Member 
States with dependent or associated territories or which have special responsibilities or 
taxation prerogatives in respect of  other territories commit themselves under the Code, 
within the framework of  their constitutional arrangements, to ensuring that these principles 
are applied in those territories. It follows that the associated or dependent territories of  the 
Member States also fall under the substantive scope of  the Code.774 

2.9 Synthesis

In the above sections, the substantive scope of  the relevant secondary EU law instruments 
as applicable within the Union has been examined as along with their impact on the six 
central corporate income tax themes. It can be concluded that both the Parent-Subsidiary 
Directive and the Interest & Royalty Directive essentially concern, within the parameters set 
out by these Directives, the abolition of  double taxation of  intra-group dividend, interest 

771 V. Kalloe as cited in: De Smit & Theunissen, 1287 et seq.

772 Nevertheless, its effectiveness should perhaps not be overestimated on the basis of the successes obtained 
in the past. The reason is that the Commission launched state aid proceedings in July 2001 (see Press Release 
dated 18 February 2003, IP/03/242) and without these proceedings, some Member States may well have not 
agreed with the revisions or replacement measures; in the same vein Kiekebeld, Harmful Tax Competition, 78-79.

773 Conclusions of the Council dated 26 November 2008, 16410/08.

774 Accordingly, harmful tax measures applicable in several OCTs, like Guernsey, the Netherlands Antilles and 
the Isle of Man were eventually abolished under the Code as well. 
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and royalty payments within the Union. As concerns the transnational transfer of  business 
assets within the Union, the Merger Directive is essentially concerned with deferral of  
taxation upon such transfers as a result of  mergers and divisions whereas the Arbitration 
Convention focuses on the removal of  economic double taxation which may arise where 
a Member State makes an upward adjustment of  the transfer price of  an asset without a 
corresponding downward adjustment made by the other Member State. On the other hand, 
the above instruments are not concerned with limitations on the deductibility of  interest 
expenses, CFC legislation or with measures denying the deduction of  foreign losses from 
the domestic taxable base. It has furthermore been established that the Mutual Assistance 
Directive essentially aims at combating the distortive practices of  international tax evasion 
and tax avoidance. To this end, it provides for international exchange of  information upon 
request, automatically and spontaneously. The same holds true as concerns the Recovery 
Directive, which provides for a set of  common rules on the mutual assistance for recovery 
of  tax claims consisting of  exchange of  relevant information, notification and recovery 
and enforcement within the Union. Lastly, the legally non-binding Code of  Conduct for 
Business Taxation focuses on the removal of  harmful tax measures applicable within the 
Union, including the associated and dependent territories. Through political peer pressure, it 
seeks to remove business taxation measures which provide for a significantly lower effective 
level of  taxation, including zero taxation, than that which generally applies in the Member 
State in question.

It has furthermore been concluded that the Mutual Assistance Directive and the Recovery 
Directive apply to some of  the Member States’ associated or dependent territories, i.e. the 
outermost regions, Gibraltar, the Åland Islands, Ceuta and Melilla. The other Directives 
and the Arbitration Convention, by contrast, may also govern investments involving the 
Member States’ associated or dependent territories but only in a few cases. 

3 Relevant degree of positive legal integration under 
EU law between Member States and third countries in 
the field of corporate income taxation

3.1 Introduction

In the previous sections, the degree of  positive integration between the Member States 
under secondary EU tax law has been presented. A limited degree of  positive integration 
exists in the field of  corporate income taxation as well between the Member States and 
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third countries, although to a very limited extent. This is examined in more detail in the 
subsequent sections.

3.2 Agreement between the Community and Switzerland providing 
for measures equivalent to those laid down in the Savings Directive 
(and the Parent-Subsidiary and Interest & Royalty Directives)

Switzerland, being one of  the Union’s closest trading partners, has entered into a large 
number of  agreements with the Union. As far as corporate income taxation is concerned, 
the Agreement between the Union and Switzerland providing for measures equivalent to 
those laid down in the Savings Directive and the Parent-Subsidiary and Interest & Royalty 
Directives is of  particular relevance.775 This Agreement, which is governed by principles of  
international law776, basically provides for taxation at source of  interest payments made by 
a paying agent established in the territory of  Switzerland to an individual who is resident in 
one of  the Member States and beneficial owner of  the interest payments. Nevertheless, the 
Agreement also covers dividend, interest and royalty payments between affiliated companies 
by providing for measures equivalent to those laid down in the Parent-Subsidiary and 
Interest & Royalty Directive in their original versions. By analogy with the analyses made in 
section 2.2.1 of  this chapter and section 2.3.1 of  this chapter, the Agreement is of  particular 
relevance for withholding taxes, which is one of  the corporate income tax themes subject of  
this study. This impact is therefore briefly demonstrated below.

3.2.1 Withholding taxes under the Agreement

As far as dividend payments paid by a subsidiary to its parent company are concerned, 
taxation in the source state is prohibited under the Agreement, provided that i) the parent 
company has a direct holding of  at least 25% of  the capital in such subsidiary for at least 
two years, ii) one company is tax resident in a Member State and the other company is 
resident in Switzerland and neither company can be considered tax resident in a third state 
under any double tax treaty, iii) both companies are subject to corporate tax without being 
exempted and iv) all companies have the form of  a limited company. It follows that the 
requirements under the agreement are stricter than those under the Parent-Subsidiary 

775 Agreement between the European Community and the Swiss Confederation providing for measures 
equivalent to those laid down in Council Directive 2003/48/EC of 3 June 2003 on taxation of savings 
income in the form of interest payments, OJ 2004 L 385, 84-104 (for purposes of this section referred to as 
“the Agreement”). Pursuant to Article 17(2) of the Agreement, Switzerland and the Union shall apply the 
provisions of the Agreement from 1 January 2005.

776 Cf., for example, K. Eicker & R. Obser, ‘The impact of the Swiss- EC Agreement on intra-group dividend, 
interest and royalty payments’, EC Tax Review 3 (2006): 134. 
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Directive. Moreover, in contrast to the Parent-Subsidiary Directive, the agreement does not 
require the state where the parent company is resident to provide relief  of  double taxation 
with respect to the received dividends. Hence, the Agreement only addresses the position 
of  the source state and leaves unaffected the sovereign taxation powers of  the state of  
residence. 

In the case of  interest and royalty payments made between companies which are affiliated 
by a direct minimum holding of  25% for at least two years or between companies which 
are both held by a third company which has a direct minimum holding of  25% for at least 
two years in both companies, taxation in the source state is prohibited under the same 
conditions.777 Under the same conditions, payments involving permanent establishments in 
Switzerland or one of  the Member States of  such associated companies are covered as well. 
The above benefits apply without prejudice to the application of  domestic or agreement-
based provisions for the prevention of  fraud or abuse in Switzerland and in the Member 
States. 

Furthermore, the Agreement provides for the exchange of  information on conduct 
constituting tax fraud, including offences with the same level of  wrongfulness as is the case 
for tax fraud, under the laws of  the requested state for income covered by the Agreement.778 
Although the Agreement is primarily concerned with interest on savings, in the author’s view 
there is no reason to exclude inter-company payments of  dividends, interest and royalties 
from the scope of  this provision on exchange of  information. 

Like the Parent-Subsidiary Directive and the Interest & Royalty Directive, it can be 
concluded that the above provisions in the Agreement are basically founded on economic 
efficiency considerations by requiring both the Member States and Switzerland to waive 
their withholding taxation powers on dividend, interest and royalty payments arising in their 
territory, although its scope is more limited than the scope of  these Directives. 

3.3 Mutual Assistance Directive

The current Mutual Assistance Directive does not govern the relations between Member 
States and third countries. This may change once the new Directive, which was discussed 
in section 2.5 of  this chapter, enters into force. This is because this new Directive will 
govern certain situations involving third countries as well. The contemplated extension of  
the Mutual Assistance Directive to certain third-country situations must be viewed in the 

777 In that case, the common parent must be resident in either a Member State or in Switzerland.

778 Article 10 of the Agreement. 
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context of  a broader policy pursued by the European Commission over the past years. The 
European Commission has repeatedly stressed that efforts to improve transparency and 
exchange of  information have little effect if  limited only to the Union.779 The Commission 
therefore acknowledges that the Union must promote far greater transparency and exchange 
of  information with third countries as well as dependent or associated territories.780 The 
Commission has indicated that it is therefore looking into proposals to develop a Union 
approach to cooperation with third countries.781 It intends to discuss exchange of  information 
in the tax area in its policy dialogue with third countries and dependent territories, as well as 
possibly when negotiating or updating an association agreement.782

According to this policy, Article 19 of  the new Directive introduces a most-favoured-nation 
clause. This provision stipulates that where a Member State provides a wider cooperation to 
a third country than is provided for under the Directive, it may not refuse to provide such 
wider cooperation to the other Member State. Furthermore, Article 24 of  the proposal 
prescribes the compulsory sharing of  information from outside the EU. It provides that, 
“where the competent authority of  a Member State receives from a third country information 
that is foreseeably relevant to the administration and enforcement of  the domestic laws of  
that Member State concerning the taxes referred to in Article 2, that authority may, in so far 
as this is allowed pursuant to an agreement with that third country, provide that information 
to the competent authorities of  Member States for which that information might be useful 
and to any requesting authorities.” It follows that under the new Directive, information 
available in a third country can indirectly be obtained by a Member State by intervention 
of  a Member State which was able to receive information from that third country under an 
international agreement. 

3.4 Code of Conduct for Business Taxation and the promotion of 
good governance in tax matters

As was established in section 2.8 of  this chapter, the Code of  Conduct for Business taxation 
requires the Member States to commit themselves to promote the adoption of  the principles 
adhered to in the Code in third countries and territories to which the Treaty does not apply. 

779 See Communication from the Commission to the Council and the European Parliament of 27 September 
2004 on Preventing and Combating Corporate and Financial Malpractice, COM/2004/0611 final, 8.

780 Ibid.

781 Communication from the Commission to the Council, the European Parliament and the European 
Economic and Social Committee of 28 April 2009, ‘Promoting Good Governance in Tax Matters’, COM(2009) 
201 final, 13; Communication from the Commission, ‘The need to develop a co-ordinated strategy’, 7.

782 Communication from the Commission, ‘Preventing and Combating Corporate and Financial Malpractice’, 
8.
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3.4 Code of Conduct for Business Taxation and the promotion of good governance in tax matters

In this regard, the Group indicated in November 2008 that it would explore the potential 
ways to help Member States to increase their influence in this respect.783 Concrete action 
towards Liechtenstein and Switzerland was subsequently undertaken in June 2010. In order 
to facilitate the work of  the Group in promoting the adoption of  the principles of  the Code 
of  Conduct in third countries, the Group has invited the Commission to start a dialogue 
with these countries on the application of  the principles and criteria of  the Code.784 This 
dialogue is currently on-going.785 

The above action can be placed in the broader policy of  promoting good governance in 
tax matters as pursued by the Commission. Good governance in the tax area is defined 
by the Commission to mean the principles of  transparency, exchange of  information and 
fair tax competition.786 In May 2008 the Council recognized the need to include in relevant 
agreements to be concluded with third countries by the Community and its Member States 
a specific provision on good governance in the tax area.787 It considers the following text to 
be appropriate in this respect:

“With a view to strengthening and developing economic activities while taking into account 

the need to develop an appropriate regulatory framework, the Parties recognise and commit 

themselves to implement the principles of  good governance in the tax area a subscribed to 

by Member States at Community level. To that effect, without prejudice to Community and 

Member States’ competences, the Parties will improve international cooperation in the tax 

area, facilitate the collection of  legitimate tax revenues, and develop measures for the effective 

implementation of  the abovementioned principles.” 
788

Pursuant to these conclusions, the Commission is currently negotiating the inclusion 
of  good governance articles in the bilateral agreements with 14 countries, i.e. Indonesia, 
Singapore, Thailand, Vietnam, Brunei, Philippines, Malaysia, China, Mongolia, Ukraine, 
Iraq, Libya, Russia, and South Korea) and eight regions (Caribbean, Pacific, four African 
regions, Central America, Andean Community).789

783 Conclusions of the Council dated 26 November 2008, 16410/08, 11.

784 Conclusions of the Council dated 8 June 2010, 10689/10, 20.

785 See Council Conclusions on EU relations with EFTA countries, 3060th General Affairs Council meeting, 
Brussels, 14 December 2010 and Council of the European Union, 3054th Council Meeting Economic and 
Financial Affairs, Brussels, 7 December 2010, 14. 

786 Communication from the Commission, ‘Promoting Good Governance in Tax Matters’, 5. See in more detail: 
I.J. Mosquera Valderrama, ‘EU and OECD Proposals for International Tax Cooperation: A New Road?’, Tax 
Notes International 8 (2010): 609-622.

787 Council Conclusions on Tax issues related to relevant agreements to be concluded by the Community and 
its Member States with third countries and third country groupings, 2866th Economic and Financial Affairs 
Council Meeting Brussels, 14 May 2008, 1-2.

788 Ibid.

789 Answer to a written question – tax havens – E-6129/2008, OJ 2009 C 316, 102.
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4 Relevant degree of positive legal integration under 
international tax law in the relations between the 
Member States and between Member States and third 
countries

4.1 Introduction

Above, the substantive scope of  the relevant secondary EU law instruments as applicable 
within the Union and between the Union and third countries has been examined as well 
their impact on the six central corporate income tax themes. In order to provide for a 
fairly comprehensive picture of  the relevant degree of  positive integration both between 
the Member States themselves and between the Member States and third countries, the 
most relevant arrangements and instruments in the field of  international tax law and 
their impact on the six central corporate income tax themes are considered as well in the 
subsequent sections. After all, the latter category also contributes to the relevant degree 
of  legal integration both between the Member States and between Member States and 
third countries. Therefore an examination is made of  the way in which the Member States 
have aimed, in the field of  international tax law, to reduce tax distortions on international 
investment by means of  positive legal integration in their mutual relations and in their 
relationships with third countries.

4.2 Double tax treaties 

Double tax treaties are concluded between states, virtually in all cases on a bilateral basis790, 
and primarily aim at the avoidance international juridical double taxation791 and, although 
to a much lesser extent, international economic double taxation.792 Parallel to the avoidance 
of  double taxation, tax treaties generally also pursue other objectives which notably include 

790 The number of tax treaties concluded worldwide was 2,894 by the end of 2009, but the extent of tax treaty 
networks varies greatly per country; UNCTAD, ‘World Investment Report 2010: Investing in a Low-Carbon 
Economy’ (New York and Geneva: United Nations, 2010), 81. A significant number of double tax treaties are 
structured according to the OECD Model Tax Convention on Income and Capital and, although to a lesser 
extent, according to the UN Model Double Taxation Convention between Developed and Developing 
Countries.

791 Such double taxation may arise as a result from the concurrent exercise of taxation powers by two different 
states with respect to the same income of the same person; cf. Commentary Introduction/1. 

792 The Convention particularly governs situations of economic double taxation as well where profits are 
misallocated between associated companies or between head-office and permanent establishment as a 
result of a diverging application of the arm’s length standard by the states concerned; cf. Article 9(2) OECD 
MC and Article 7(3) OECD MC.
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4.2.2 Withholding taxes under tax treaties

the prevention of  fiscal evasion and the abolition of  certain types of  tax discrimination. To 
this end, specific anti-abuse clauses may be included in a tax treaty, such as limitation-of-
benefits clauses, carve-outs for specific entities and beneficial ownership requirements.793 
In addition, tax treaties may also include provisions providing for international exchange 
of  information and assistance in the collection of  taxes. Both types of  provisions will be 
dealt with separately in section 4.5 of  this chapter. Finally, tax treaties may also contain 
specific non-discrimination requirements. These requirements will be dealt with separately 
in Chapter V.3.2. It follows that tax treaties generally aim to remove three of  the four major 
causes of  international tax distortions as discussed in Chapter II.3.2 (resulting from double 
taxation, discrimination and tax avoidance practices) and, consequently, contribute to an 
increase of  global economic welfare.794 On the other hand, tax treaties only allocate taxation 
powers between the states concerned and are therefore not concerned with the removal of  
tax distortions resulting from disparities of  the tax laws of  the states involved. 

In the context of  the six corporate income tax themes which fall under the scope of  this 
study, it can be observed that the tax treaties potentially affect all of  the above themes. 
These themes and their potential impact on tax treaties are briefly elaborated on below. The 
OECD Model Tax Convention is used as benchmark in this regard. 

4.2.1 Limitation on the deduction of interest expenses

Tax treaties do not directly regulate the sovereign right of  states to determine whether or not 
interest payments are tax deductible. Nevertheless, they indirectly affect this type of  payment 
in two manners. Firstly, Article 9 OECD MC recognizes the right of  a contracting state to 
adjust the rate of  interest or the amount of  the interest payment as agreed between affiliated 
companies if  it does not meet the arm’s length standard. Secondly, pursuant to the non-
discrimination clauses under Article 24(4) and Article 24(5) OECD MC, non-deductibility 
of  interest payments may not be discriminatory. These provisions and their impact on the 
non-deductibility of  interest payments are further elaborated on in Chapter V.3.2. 

4.2.2 Withholding taxes under tax treaties

Dividend, interest and royalty payments are governed by Articles 10, 11 and 12 OECD MC, 
respectively. In the case of  dividend payments, the right to tax is divided between the state 
where the company paying the dividend is a resident and the state where the recipient is 

793 See by way of illustration, Commentary 1/7-26.2.

794 K. van Raad, ‘Nondiscrimination in taxation of cross-border income under the OECD Model and EC Treaty 
rules – a concise comparison and assessment’, in A Tax Globalist, Essays in honour of Maarten J. Ellis, eds 
H.P.A.M. van Arendonk, F.A. Engelen & J.J.M. Jansen (Amsterdam: IBFD Publications, 2005), 137.
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a resident. A distinction is made under the Model between investments of  less than 25% 
and investments of  25% or more which allows the state where the company paying the 
dividend is a resident to tax the gross amount of  dividends at a maximum rate of  15% or 
5%, respectively. As concerns interest and royalty payments arising in one of  the contracting 
states, the right to tax is exclusively allocated to the contracting state where the recipient is 
resident. In practice, double tax treaties may, of  course, deviate from the OECD Model in 
this regard. 

4.2.3 Measures providing for relief for double taxation

Under the Model, the right to tax income derived with transnational activities is, as a 
general rule, allocated to the state of  residence. However, in a number of  cases, the right 
to tax is allocated to the state of  source. In these cases, the state of  residence is required 
to provide for relief  for international juridical double taxation by virtue of  either the 
exemption method or the credit method.795 In addition, tax treaties may provide for a 
mutual agreement procedure between the competent authorities of  the states concerned 
when the taxation in a specific case is not in accordance with the provisions of  the tax 
treaty concerned, when there are difficulties or doubts as to the interpretation of  the 
provisions of  the tax treaty concerned or when the elimination of  double taxation is not 
provided for in the tax treaty concerned.796 However, such mutual agreement procedures do 
not guarantee that a settlement of  the dispute is reached. Nevertheless, under the updated 
2008 OECD Model Tax Convention, the possibility of  binding arbitration in the case of  
unresolved disputes under the mutual agreement procedure has been included in Article 
25(5) OECD MC. 

In addition to cases of  international juridical double taxation, tax treaties also deal with 
cases of  international economic double taxation which may arise as a result of  a diverging 
application of  the arm’s length standard by the states concerned. This is the case where 
conditions are made or imposed between two associated enterprises in their commercial 
or financial relations which differ from those which would be made between independent 
enterprises. In such a case, pursuant to Article 9 OECD MC, any profits which would, but for 
those conditions, have accrued to one of  the enterprises, but, by reason of  those conditions, 
have not so accrued, may be included in the profits of  that enterprise and taxed accordingly. 
If  necessary in such a case, the other state should make an appropriate adjustment according 
to Article 9(2) OECD MC in order to remove double taxation, although it is, again, under 
no legal obligation to do so. As concerns economic double taxation that may arise as a result 

795 Article 23A and 23B OECD MC. 

796 Cf. Article 25 OECD MC.
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4.2.5 Measures denying the deduction of foreign losses from the domestic taxable base

of  misallocation of  profit allocation to a permanent establishment, a comparable provision 
is found in Article 7(3) OECD MC, which was introduced in July 2010.

4.2.4 CFC legislation

Under Article 7 OECD MC, the profits of  an enterprise are as a general rule taxable in the 
contracting state where the person carrying on that enterprise is a resident, unless these 
profits can be attributed to a permanent establishment in the other state. The primacy 
therefore lies with the residence state. This raises the question whether the application of  
CFC legislation would be allowed under Article 7 OECD MC since business profits derived 
by a resident in one state may, in substance, be taxed in the other state as well, one could 
argue. In the OECD Commentary this argument is rejected. According to this Commentary, 
Article 7(1) OECD MC does not limit the right of  a contracting state to tax its own residents 
under controlled foreign companies provisions found in its domestic law even though such 
tax imposed on these residents may be computed by reference to the part of  the profits 
of  an enterprise that is resident in the other contracting state that is attributable to these 
residents’ participation in that enterprise. Tax so levied by a state on its own residents does 
not reduce the profits of  the enterprise of  the other state and may not, therefore, be said to 
have been levied on such profits.797 Courts in the United Kingdom and Finland have come 
to similar conclusions, whereas the French Supreme Court considered the French CFC rules 
contrary to the applicable tax treaty.798 

4.2.5 Measures denying the deduction of foreign losses from the domestic taxable base

Under Article 7 OECD MC, losses of  an enterprise are in principle allocated to the 
contracting state where the person carrying on that enterprise is a resident (provided that 

797 Commentary 7/14.

798 The French Conseil d’Etat held the French CFC legislation incompatible with the double tax treaty concluded 
between Switzerland and France, reasoning that, in the absence of any special provisions to deny the treaty 
benefits, France was prevented from taxing the profits of the controlled foreign company under Article 7(1) 
OECD MC as the profits taxed according to the French CFC legislation could be characterized as profits of 
the (foreign) enterprise according to domestic law; Conseil d’Etat 28 June 2002, SA Schneider Electric, No. 23 
2276 as discussed by Aigner, Scheuerle & Stefaner, ‘General Report’, 30. The Finnish Supreme Administrative 
Court came to the opposite conclusion in the context of the double tax treaty between Belgium and Finland 
and held with reference to the above OECD Commentary that the Finnish CFC legislation was compatible 
with the treaty. The Court confirmed its judgment by highlighting that CFC legislation is tradition in OECD 
states and that it is the domestic taxpayer who is liable to tax according to the Finnish CFC legislation; 
Decision Finnish Supreme Administrative Court dated 20 March 2002, Case A Oyi Abp, KHO:2002:26, 
International Trade Law & Regulation (2002), 1009 et seq. Also the UK Court of Appeal in Bricom Holdings Ltd 
v. The Commissioners of Inland Revenue, 1997 STC 1179, did not consider CFC rules to infringe the applicable 
tax treaty where they attribute income to a UK resident on a notional basis. Only where a particular provision 
makes a direct attribution of a profit to a UK resident is treaty relief available; cf. M. Ullah, ‘National Report 
United Kingdom’, in CFC-Legislation, eds M. Lang et al., 629.
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these losses meet the arm’s length standard). This implies that, for instance, the deduction 
at the level of  a parent company resident in one contracting state of  losses made by its 
subsidiary resident in another contracting state is contrary to Article 7 OECD MC.799 
Also losses derived by a company in one contracting state that cannot be attributed to a 
permanent establishment situated in another contracting state cannot be deducted in the 
latter state. Losses attributable to a permanent establishment in one contracting state, on 
the other hand, can be deducted in the contracting state where the company is resident of  
which the permanent establishment forms part under Article 7 OECD MC. Hence, tax 
treaties do not prevent, and in a number of  cases even require, the application by states of  
measures denying the deduction of  foreign losses from the domestic taxable base.

4.2.6 Corporate income taxation of realized or deemed capital gains upon the transnational 
transfer of business assets

Tax treaties govern the question whether a state is allowed to tax any realized or deemed 
gain arising under its domestic tax law upon the transfer of  business assets. The transfer of  
business assets in the context of  a business reorganization by a company from one state to 
a company established in another state, for example, may be taxed accordingly in the former 
state under Article 13(5) read in conjunction with Article 7(7) OECD MC. On the other 
hand, tax treaties are generally not concerned with the preliminary question whether or not 
the transnational transfer of  business assets should constitute a taxable event under the tax 
laws of  the state involved. Normally, they do not, for example, require the states concerned 
to apply a system of  deferral instead of  a system of  immediate taxation upon a transnational 
transfer of  business assets. 

Furthermore, Article 9 OECD MC allows each state to correct the transfer price applied 
between associated enterprises that do not meet the arm’s length standard by applying an 
upward adjustment of  the transfer price reported on the transnational transfer. To the extent 
necessary, the other state should make an appropriate downward adjustment according to 
Article 9(2) OECD MC in order to remove double taxation, although there is generally 
no legal obligation to do so under a tax treaty. The conditions for applying this provision, 
its consequences and the various methodologies which may be applied to adjust profits if  
the above arm’s length principle has not been met, including the transfer pricing aspects 
of  business restructurings, are laid down in the report “Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations”.800 These Guidelines take as a basic 

799 See, for example, C. van Raad, ‘Grensoverschrijdende fiscale eenheden: hoe ver reikt de bescherming van 
non-discriminatiegeboden?’, Weekblad Fiscaal Recht 6128 (1994): 1717 et seq.

800 OECD, ‘Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations’ (Paris: 2010).
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4.3 Combating harmful tax competition and tax havens

starting point that in transactions between two independent enterprises, compensation will 
usually reflect the functions that each enterprise performs, taking into account assets used 
and risks assumed.801 This also holds true in the context of  a business restructuring, which 
is defined as the cross-border redeployment by a multinational enterprise of  functions, 
assets and/or risks.802 Hence, an examination of  the allocation of  risks between associated 
enterprises in the case of  a business restructuring is an essential part of  the required 
functional analysis.803

Under the Guidelines, the allocation of  risk in a controlled business restructuring, as 
evidenced by the contractual terms and the actual conduct of  parties involved, is arm’s 
length if  there is reliable evidence of  similar allocation of  risks in comparable uncontrolled 
transactions.804 Absent such evidence, the purported contractual allocation of  risks between 
associated enterprises can be challenged if  it is not consistent with the economic substance 
of  the transaction, i.e. if  the risk allocation would not have been agreed between unrelated 
parties under comparable circumstances.805 As was established in Section II.3.5, the notions 
of  control over risk and financial capacity to assume the risk are two important, although 
not determinative, factors in order to establish whether risk allocation would have been 
agreed between unrelated parties under comparable circumstances. If  a risk allocation 
would not have been agreed between unrelated parties under comparable circumstances, 
either a pricing adjustment can be made or the risk can be re-assigned to another party who, 
in substance, bears that risk.806 Similar considerations are valid as concerns the attribution of  
profits to a permanent establishment.807 

4.3 Combating harmful tax competition and tax havens: the 
OECD Report on Harmful Tax Competition and the tax standard on 
transparency and exchange of information

The Report on Harmful Tax Competition was released by the OECD in 1998.808 In this 
document, the OECD gives its view on tax havens and harmful preferential tax regimes, 
jointly referred to as harmful tax practices, and provides for recommendations to counteract 

801 Ibid., para. 1.42. 

802 Ibid., paras 9.1 and 9.1.

803 Ibid.

804 Ibid., para. 9.18.

805 Ibid., para. 9.12.

806 Ibid., para. 9.38.

807 Commentary 7/19 read in conjunction with OECD, ‘Report on the Attribution of Profits to Permanent 
Establishments’ (Paris: 2010). Part I – General considerations, paras 16 et seq.

808 OECD, ‘Harmful Tax Competition – an Emerging Issue’ (Paris: 1998). 
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such practices either at the domestic809, bilateral810 and multilateral level. The Report basically 
aims to ensure that taxation is not the dominant factor in making investment decisions.811 To 
that extent, it clearly aims at the removal of  international tax distortions. On the other hand, 
it explicitly states that it does not intend to promote the harmonization of  income taxes or 
tax structures generally within or outside the OECD or to dictate to any country what the 
appropriate level of  tax rates should be.812 The Report focuses on geographically mobile 
activities, i.e. financial and other service activities, including the provision of  intangibles.813 It 
addresses both OECD countries, including their dependent and associated territories, and 
non-OECD countries. 

The Report distinguishes between harmful preferential tax regimes and tax havens. With respect 
to identifying harmful preferential tax regimes, the Report takes as a starting point whether a 
tax regime imposes a zero or low effective tax rate on the relevant income. Other key criteria 
which are subsequently applied to confirm the existence of  a preferential tax regime focus 
on the regime being “ring-fenced”, i.e. isolated from the domestic economy, lack of  effective 
exchange of  information and lack of  transparency of  the regime.814 Accordingly, a harmful 
preferential tax regime is characterized by a combination of  a low or zero effective tax rate 
and one or more of  the above factors.815 However, in addition to these key factors, the OECD 
identified a number of  other factors that could assist in identifying harmful preferential tax 
regimes, which include an artificial definition of  the tax base, non-adherence to international 
transfer pricing principles, exemption of  foreign-source income from the domestic tax base, 

809 A large number of countermeasures has been suggested, amongst which CFC rules, foreign investment funds 
rules, restrictions on participation exemption systems, transfer pricing rules, thin capitalization provisions, 
provisions having the effect of disallowing any deduction, exemption, credit or other allowance in relation to 
all substantial payments made to persons located in countries or jurisdictions engaged in harmful tax practices 
and legislative provisions ensuring that withholding taxes at a minimum rate apply to all payments of dividends, 
interest and royalties made to beneficial owners who benefit from harmful tax practices; cf. OECD (1998), 67 et 
seq. and OECD, ‘The OECD’s Project on Harmful Tax Practices, The 2004 Progress Report’ (Paris: 2004), 15 et seq. 

810 These recommendations concern i) greater and more efficient use of exchange of information, ii) 
entitlement to treaty benefits, iii) the clarification of the status of domestic anti-abuse rules and doctrines 
in tax treaties, iv) a list of specific exclusion provisions found in tax treaties, v) tax treaties with tax havens, 
vi) co-ordinated enforcement regimes and vii) assistance in recovery of tax claims. These recommendations 
have largely been carried out by the changes of the Commentary in the OECD MC in 2003. 

811 OECD (1998), 8.

812 OECD, ‘Towards Global Tax Co-operation. Report to the 2000 Ministerial Council Meeting and 
Recommendations by the Committee on Fiscal Affairs’ (Paris: 2000), 5.

813 OECD (1998), 8.

814 OECD (1998), 25. In addition to these key factors, the OECD identified the following eight other factors that 
can assist in identifying harmful preferential tax regimes: an artificial definition of the tax base, failure to 
adhere to international transfer pricing principles, foreign-source income exempt from residence country 
tax, negotiable tax rate or tax base, existence of secrecy provisions, access to a wide network of tax treaties, 
regimes which are promoted as tax minimization vehicles and the regime encourages purely tax-driven 
operations or arrangements; cf. OECD (1998), 30 et seq. 

815 Ibid., 26.
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the existence of  negotiable tax rates or tax base, the existence of  secrecy provisions, access 
to a wide network of  tax treaties, regimes which are promoted as tax minimization vehicles 
and regimes allowing taxpayers to benefit while engaging in operations that are purely tax 
driven and involve no substantial activities.816 Under the Report, each OECD Member, with 
the abstention of  Luxembourg and Switzerland, was required not to introduce any new 
harmful tax measures, to review its existing tax regime in order to identify existing harmful tax 
measures and to remove the harmful features of  any harmful preferential regime identified. 
In 2006 these goals were achieved.817 Subsequent work in this area focused on monitoring any 
continuing and newly introduced preferential tax regimes identified by Member countries.818 

As far as the identification of  tax havens is concerned, the Report originally took as a 
starting point whether a jurisdiction imposes no or only nominal taxes and offers itself, or is 
perceived to offer itself, as a place to be used by non-residents to escape tax in their country 
of  residence.819 Other criteria that were used to subsequently confirm the existence of  a tax 
haven focussed on exchange of  information, transparency and the substance of  the local 
business activities of  foreign enterprises.820 Whether a jurisdiction qualified as tax haven had 
to be determined, according to the 2000 Progress Report, on the basis of  all the facts and 
circumstances, including whether the jurisdiction has a significant untaxed offshore financial 
or other services sector relative to its overall economy.821 However, the criteria for identifying 
tax havens have subsequently been relaxed. Tax havens were regarded as “uncooperative 
jurisdictions” only in case they offered no or only nominal taxation on the relevant income 
in combination with a lack of  effective exchange of  information or a lack of  transparency.822 
Accordingly, compliance with both the principles of  transparency and effective exchange of  
information prevents a given jurisdiction from being regarded as uncooperative jurisdiction. 

At the moment, the focus lies on the effective implementation of  an internationally agreed tax 
standard on transparency and exchange of  information which was developed by the OECD 
in co-operation with non-OECD countries. This internationally agreed standard requires 
exchange of  information on request in all tax matters for the administration and enforcement 

816 Ibid., 30 et seq. 

817 Out of the initial 47 measures identified as potentially harmful, 20 regimes have been abolished and 
14 regimes have been amended; OECD, ‘The OECD’s Project on Harmful Tax Practices, 2006 Update on 
Progress in Member Countries’ (Paris: 2006), 3-4.

818 Ibid., 6.

819 OECD (1998), 22.

820 Ibid., 22-23; OECD (2000), 10.

821 OECD (2000), 10. 

822 OECD, ‘The OECD’s Project on Harmful Tax Practices, The 2001 Progress Report’ (Paris: 2001), 10-11. The 
criterion of whether the activities are sufficiently substantial was considered to be too difficult to apply 
and therefore deleted for the determination whether a jurisdiction can be considered uncooperative. 
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of  domestic tax law without regard to the requirement of  a domestic tax interest or bank 
secrecy for tax purposes. It also provides for extensive safeguards to protect the confidentiality 
of  the information exchanged.823 More particularly, the current standards require:

• Exchange of  information on request where it is “foreseeably relevant” to 
the administration and enforcement of  the domestic laws of  the treaty 
partner;

• No restrictions on exchange caused by bank secrecy or the requirement 
of  a domestic tax interest; 

• Availability of  reliable information and powers to obtain it;

• Respect for taxpayers’ rights; and

• Strict confidentiality of  information exchanged.824

Currently, there are no jurisdictions that have not committed themselves to implement the 
principles of  transparency and effective exchange of  information, although a number of  
jurisdictions have not yet substantially implemented these principles.825 Effective exchange 
of  information is currently monitored and triggered on the basis of  a peer review 
mechanism of  i) the legal and regulatory frameworks and ii) the practical implementation 
of  the internationally agreed standard. 

4.4 Convention on Mutual Administrative Assistance in Tax Matters

The Convention on Mutual Administrative Assistance in Tax Matters is a joint initiative of  
the OECD and the Council of  Europe and entered into force on 1 April 1995. Currently, 
17 countries have ratified the Convention.826 In order to bring the Convention in line with 
the internationally agreed standard as discussed in the previous section, the Convention was 

823 OECD, ‘Promoting Transparency and Exchange of Information for Tax Purposes’ (Paris: 17 September 2010), 
2.

824 Ibid., 5.

825 The internationally agreed standard is substantially implemented once a jurisdiction has signed at least 12 
agreements to the standards; cf. OECD, ‘The Global Forum on Transparency and Exchange of Information 
for Tax Purposes’, Information Brief (Paris: 10 August 2011), 26, retrieved at: <http://www.oecd.org/
dataoecd/32/45/43757434.pdf>. All jurisdictions surveyed by the Global Forum have now committed to 
the internationally agreed tax; cf. OECD, Progress Report on the jurisdictions surveyed by the OECD Global 
Forum in implementing the internationally agreed tax standard (progress made as at 10 August, 2011), 
retrieved at: <http://www.oecd.org/dataoecd/50/0/43606256.pdf>. 

826 Azerbaijan, Belgium, Denmark, Finland, France, Georgia, Iceland, Italy, the Netherlands, Norway, Poland, 
Slovenia, Spain, Sweden, Ukraine, the United Kingdom and the United States. Canada, Germany, Korea, 
Mexico, Moldova and Portugal have not yet ratified the Convention.
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4.4 Convention on Mutual Administrative Assistance in Tax Matters

amended through the entry into force of  a Protocol on 1 June 2011.827 The Protocol also 
provides for the opening of  the Convention to states that are not party to the OECD or 
the Council of  Europe. 

The Agreement aims at international cooperation in the field of  mutual administrative 
assistance between the tax authorities of  the contracting states in order to reduce the 
possibilities of  international tax avoidance and tax evasion. At the same time, it aims to 
respect the fundamental rights of  taxpayers. The Convention applies to a very broad range 
of  taxes, amongst which taxes on income or profits and taxes on capital gains levied by 
the respective contracting states, including their political subdivisions or local authorities. 
Moreover, it applies to all persons, whether they are tax resident in one of  the contracting 
states or not. 

Under the Convention, contracting parties must exchange information that is foreseeably 
relevant to the assessment and collection of  tax and the recovery and enforcement of  tax 
claims, and the prosecution before an administrative authority or the initiation of  prosecution 
before a judicial body. Exchange of  information can take place, although not exclusively, 
upon request, automatically and spontaneously, in principle under the condition that the 
domestic means to obtain the relevant information have been exhausted. Upon request 
of  the applicant state, the requested state is obliged to provide any information which 
concerns particular persons or transactions. Automatic exchange of  information, i.e. regular 
exchange of  information without prior request, is possible with respect to certain categories 
of  cases which are determined under the mutual agreement procedure as referred to in the 
Convention. Lastly, Member States must spontaneously, i.e. without prior request, exchange 
information in a number of  listed situations which basically concern the following:

i. cases of  loss of  tax in the other contracting state; 

ii. cases of  tax reductions or exemptions in one contracting state which 
could result in an increased tax liability in the other contracting state;

iii. cases of  artificial or abusive business dealings resulting in tax savings in 
one or both contracting state(s);

iv. cases of  artificial transfers of  profits between groups of  enterprises 
resulting in tax savings; and 

827 Denmark, Finland, Georgia, Norway and Slovenia have ratified the Protocol to date. The Protocol has 
been signed, but not yet ratified, by Belgium, France, Korea, Iceland, Italy, Korea, Mexico, Moldova, the 
Netherlands, Portugal, Spain, Sweden, Ukraine, the United Kingdom and the United States. 
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v. cases where information previously forwarded to the requesting 
contracting state under the Convention has enabled that contracting state 
to obtain information which may be relevant in assessing tax liability in 
the requested state. 

Furthermore, the Convention provides for simultaneous tax examinations and examinations 
abroad and, in addition, in the service of  documents. Lastly, the Convention provides for 
rules safeguarding confidentiality of  the information exchanged, notification of  the taxpayer 
concerned and safeguarding the legal rights of  the taxpayer.828 Through the entry into force 
of  a new Protocol, exchange of  information can no longer be refused solely with reference 
to domestic banking secrecy rules829 or on the basis that there is no domestic tax interest.830 

Apart from providing in exchange of  information between the contracting states, the 
Convention also provides for a set of  rules on the mutual assistance for the recovery of  tax 
claims. It applies to all claims relating to the taxes covered by the Convention, including taxes 
on income and capital and applies, in principle, to all persons irrespective of  whether they are 
resident in a contracting state or not. It compels the requested authority of  a contracting state, 
upon request of  the applicant contracting state and accompanied with required documents, 
to take the necessary steps to recover enforceable tax claims of  the latter state as if  they 
were its own tax claims which should not be contested, unless otherwise agreed between 
the contracting states. These steps may also include measures of  conservancy, even if  the 
claim is contested or is not yet the subject of  an instrument permitting enforcement. The 
rules safeguarding confidentiality of  the information exchanged, notification of  the taxpayer 
concerned and safeguarding the legal rights of  the taxpayer similarly apply in this regard.831

4.5 Exchange of information and mutual assistance in the recovery 
of tax claims on the basis of tax treaties

As stated above, tax treaties not only aim at the avoidance of  double taxation, but they 
also pursue the avoidance of  non-taxation. To this end, tax treaties structured according 
to the OECD Model Tax Convention provide, by virtue of  Article 26 OECD MC, for the 

828 On 23 January 2006 a Manual on the implementation of exchange of information provisions for tax 
purposes has been issued by the OECD which aims at providing tax officials an overview of the operations 
of the exchange of information provisions and guidance to improve the efficiency of these exchanges. 

829 Article 21(4) of the Convention.

830 Article 24(3) of the Convention.

831 In order to assist in the implementation of the mutual administrative assistance in tax matters, a Manual 
on the Implementation of Assistance in Tax Collection based on Article 27 and the OECD/Council of Europe 
Convention on Mutual Assistance in Tax Matters was published in 2007.
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4.6 Tax Information Exchange Agreements

exchange of  information between the contracting states. Covered by this provision is all 
information that is foreseeably relevant either for carrying out the provisions of  the relevant 
DTC, including the mutual assistance in the collection of  taxes under Article 27 OECD 
MC, or to the administration or enforcement of  the domestic laws concerning any taxes 
imposed in the contracting states. The exchange of  information is not restricted to taxes 
covered by the relevant DTC, nor is it covered to persons resident in one of  the contracting 
states. 

The scope of  Article 26 OECD MC, read in conjunction with the relevant OECD 
Commentary, is basically similar to the scope ratione materiae of  the Convention as 
discussed in the previous section. Again, exchange of  information may take place upon 
request, automatically and spontaneously. Contrary to the Convention, situations in 
which spontaneous exchange of  information may take place are not exhaustively defined. 
Furthermore, it is not required that the requested information is needed by the requested 
contracting state for its own tax purposes. Lastly, and contrary to the Convention, Article 
26(5) OECD MC explicitly stipulates that the contracting state may not refuse the exchange 
of  information solely on the ground that the information is held by a bank or other 
financial institution, a nominee and the like or because it relates to ownership interests in a 
person. Lastly, like the Convention, Article 26 allows for simultaneous tax examinations and 
examinations abroad and provides for rules safeguarding confidentiality of  the information 
exchanged and safeguarding some legal rights of  the taxpayer.

Article 27 OECD MC, which was included in the OECD Model Tax Convention in 
2003, similarly provides for comprehensive collection assistance.832 Pursuant to Article 
27(1) OECD MC, the contracting states are obliged to lend assistance to each other in 
the collection of  taxes of  enforceable and non-contested revenue claims, as defined. This 
provision also applies to measures of  conservancy, even if  the tax claim is contested or 
not yet enforceable. For the rest, contracting states may decide the details of  the practical 
application of  this article by mutual agreement, for instance as regard time limits

4.6 Tax Information Exchange Agreements

TIEAs pursue the same purpose as information exchange provisions in DTCs, although 
they do not necessarily deal with direct tax matters only. As a result of  the OECD Report 
on harmful tax competition, these treaties are often found in relation to jurisdictions which 
were considered tax havens, although the extent of  TIEA networks varies greatly per 

832 Commentary 27/2.
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country.833 TIEAs provide for a legal instrument on the basis of  which information on, 
inter alia, income sources of  the nationals of  one state which are located in the other can be 
obtained. 

TIEAs may be structured according to the OECD Model Agreement on the exchange 
of  information on tax matters which was created in 2002, following the OECD initiative 
on harmful tax practices as discussed. This model was drafted by representatives of  both 
OECD and non-OECD Member States and aims at promoting international co-operation 
in tax matters through the exchange of  information by laying down the standard of  effective 
exchange of  information.834 In other words, the Model aims at achieving a global level playing 
field as regards the exchange of  information. The Model is now being used by the OECD 
members and the 35 cooperative jurisdictions. It covers information exchange, upon request 
only, of  information that is foreseeably relevant to the administration and enforcement of  
the domestic laws of  the contracting parties, concerning the taxes covered by the Model, 
including taxes on income and profits and capital gain taxes. It includes information that 
is foreseeably relevant to the determination, assessment and collection of  such taxes, the 
recovery and enforcement of  tax claims, or the investigation or prosecution of  tax matters. 
Moreover, the Model specifically provides that information must be provided even where 
the requested country itself  may not need the information for its own tax purposes. Under 
the Model Agreement, contracting states should obtain and provide information held by 
banks and other financial institutions and persons acting in an agency or fiduciary capacity 
and to obtain and provide information regarding the ownership of  persons. Lastly, the 
Model also aims to safeguard the legitimate interests of  taxpayers.835 To date, the Model has 
only been implemented in its bilateral form.836

4.7 Synthesis

In the previous sections, it has been examined in which way the Member States have aimed, 
in the field of  international tax law, to reduce tax distortions on international investment 
by means of  positive legal integration in their mutual relations and in their relationships 
with third countries. As concerns withholding taxes and measures providing for the relief  

833 See for an overview: OECD, ‘Manual on the implementation of exchange of information provisions for tax 
purposes’, (Paris: 2006), 69 et seq.

834 The Model Agreement is not legally binding. It merely provides for two models: a bilateral and multilateral 
one. Each model can be used as a basis for negotiating bilateral tax treaties or information exchange 
agreements.

835 Cf. OECD (2004), 13.

836 OECD, ‘Promoting Transparency and Exchange of Information for Tax Purposes’, 8. 
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4.7 Synthesis

for international juridical double taxation, some convergence with the Parent-Subsidiary 
Directive and the Interest & Royalty Directive can in general terms be established in the 
case of  substantial shareholdings, albeit the degree of  convergence varies in practice 
depending on the double tax treaty involved. Furthermore, like the above-mentioned 
Directives, limitations on the deduction of  interest expenses, limitations on cross-border 
loss compensation and CFC legislation are governed by tax treaties to a limited extent only. 

As concerns the transnational transfer of  business assets, double tax treaties are, unlike the 
Merger Directive, generally not concerned with deferral of  taxation upon such transfers. 
Furthermore, the OECD started only recently to promote the inclusion of  a binding 
arbitration procedure in double tax treaties, such as already exists between the Member 
States under the Arbitration Convention, and which seeks to remove economic double 
taxation which may arise where one state makes an upward adjustment of  the transfer price 
of  an asset without a corresponding downward adjustment made by the other state. On 
the other hand, Article 9 OECD MC allows each state to correct the transfer price applied 
between associated enterprises that does not meet the arm’s length standard by applying 
an upward adjustment of  the transfer price reported on the transnational transfer. In that 
regard, the basic starting point is that in transactions between two independent enterprises, 
the compensation will usually reflect the functions that each enterprise performs, taking 
into account assets used and risks assumed. The purported contractual allocation of  risks 
between associated enterprises may be challenged if  the risk allocation would not have 
been agreed between unrelated parties under comparable circumstances. Here, the notions 
of  control over risk and financial capacity to assume the risk are two important, although 
not determinative, factors in order to determine whether risk allocation would have been 
agreed between unrelated parties under comparable circumstances. A striking similarity can 
be established in this regard with the concept of  establishment under the Treaty freedoms, 
which also requires, inter alia, a sufficient degree of  management and control and a sufficient 
degree of  independence within the Member State concerned. 

As concerns the need to combat the distortive practices of  international tax evasion and 
tax avoidance, it can be established that the OECD is currently seeking to implement, 
through political peer pressure and peer review, the internationally agreed tax standard on 
transparency and exchange of  information. This internationally agreed standard requires 
exchange of  information on request in all tax matters for the administration and enforcement 
of  domestic tax law without regard to a domestic tax interest requirement or bank secrecy 
for tax purposes. It also provides for extensive safeguards to protect the confidentiality of  
the information exchanged. More particularly, the current standards require:
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• Exchange of  information on request where it is “foreseeably relevant” to 
the administration and enforcement of  the domestic laws of  the treaty 
partner;

• No restrictions on exchange caused by bank secrecy or domestic tax 
interest requirement; 

• Availability of  reliable information and powers to obtain it;

• Respect for taxpayers’ rights; and

• Strict confidentiality of  information exchanged.

It is on this basis this of  standard, the features of  which are also reflected in the OECD 
Model Agreement on the exchange of  information on tax matters, that a significant number 
of  tax information exchange agreements have been concluded by Member States with 
third countries in recent years. Nonetheless, it can be established that these standards are 
less far-reaching compared to the standards laid down in the Mutual Assistance Directive 
currently in force and the new Mutual Assistance Directive, particularly given the fact that 
the internationally agreed standard governs exchange of  information upon request only, 
and are not concerned with automatic and spontaneous exchange of  information. 

Nonetheless, also the Convention on Mutual Administrative Assistance in Tax Matters 
provides for international exchange information that is foreseeably relevant to the 
assessment and collection of  tax and the recovery and enforcement of  tax claims. 
Its scope is broader than that under the internationally agreed tax standard in that it 
allows for exchange of  information not only upon request, but also automatically and 
spontaneously in a number of  defined cases, such as cases of  artificial transfers of  profits 
between groups of  enterprises and cases of  artificial or abusive business dealings. It 
furthermore provides for the recovery and enforcement of  tax claims, and the prosecution 
before an administrative authority or the initiation of  prosecution before a judicial body. 
However, only a limited number of  non-EU Member States have ratified this Convention. 
Furthermore, double tax treaties which are based on the OECD Model Convention also 
provide for international exchange information by virtue of  Article 26 OECD MC, as 
interpreted in the light of  the official OECD Commentary thereon. The intended scope 
of  this provision is, in substance, comparable to that of  the Convention on Mutual 
Administrative Assistance in Tax Matters. In addition, tax treaties which are based on the 
OECD Model Convention provide for comprehensive collection assistance under Article 
27 OECD MC as well. 
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5 Conclusions 

Finally, the OECD Members, except for Luxembourg and Switzerland, have politically 
agreed not to introduce any new harmful tax measures, to review their existing tax regimes 
in order to identify existing harmful tax measures and to remove the harmful features 
of  any harmful preferential regime identified as a result of  the Report on Harmful Tax 
Competition which was released by the OECD in 1998. In 2006 these goals were achieved. 
While the criteria for identifying harmful tax measures under the OECD Report on Harmful 
Tax Competition and the EU Code of  Conduct are broadly comparable, the scope and 
operation of  the two differ. The OECD Report is limited to financial and other service 
activities, whereas the Code of  Conduct looks at business activities in general, although with 
an emphasis on mobile activities. Furthermore, the OECD Report has a broader territorial 
scope compared to the EU Code of  Conduct. 

5 Conclusions 

This chapter has examined the way the Member States have aimed, in the field of  European 
and international tax law, to reduce tax distortions on international investment by means 
of  positive legal integration in their mutual relations and in their relationships with third 
countries, and how this has impacted the six central corporate income tax themes. In 
other words: what is the relevant EU legislation aiming at removing corporate income 
tax distortions within the Union and in the relations between Member States and third 
countries, including the Member States’ associated and dependent territories? The following 
conclusions can be drawn. 

The degree of  positive integration between Member States and third countries, including 
their associated and dependent territories, is less far-reaching if  compared to the degree of  
positive integration existing between Member States. This firstly holds true as concerns the 
relevant substantive rules, notably the Parent-Subsidiary Directive, the Interest & Royalty 
Directive, the Merger Directive and the EU Code of  Conduct for Business Taxation. These 
pieces of  legislation require the abolishment of  withholding taxes on dividend, interest 
and royalty payments and a compulsory system of  tax deferral in the case of  mergers or 
divisions within a group of  EU companies and the abolishment of  harmful tax practices 
within the Union to an extent that is not seen in the relations with third countries. As far as 
the relevant procedural rules are concerned, notably the Mutual Assistance Directive and 
the Recovery Directive, the degree of  positive integration between Member States is also 
more comprehensive compared to the relations between Member States and third countries. 
The first instrument provides for exchange of  information between Member States either 
upon request, automatically or spontaneously, whereas the internationally agreed standard 
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between Member States and third countries governs exchange of  information upon 
request only. Also, the new Mutual Assistance Directive will address the relations with third 
countries only to a limited extent. Still, a more comprehensive standard may be found in 
the various tax treaties that Member States may have concluded with third countries or in 
the Convention on Mutual Administrative Assistance in Tax Matters, which applies between 
Member States and a small number of  third countries. The Recovery Directive provides for 
assistance in the collection and recovery of  taxes within the Union. Here too, no similar 
instrument applies between Member States and third countries, although the various tax 
treaties between Member States and third countries and the above Convention on Mutual 
Administrative Assistance in Tax Matters may provide for collection assistance as well. Next, 
a binding resolution procedure in certain cases of  international double taxation applies 
between the Member States. This procedure does not apply to third countries and binding 
resolution procedures are currently found under the existing tax treaty network in only a few 
cases . Lastly, it has been established that the Council, at a policy level, has recognized the 
need to include in the relevant agreements to be concluded with third countries by the Union 
and its Member States a specific provision on good governance in the tax area, referring to 
the principles of  transparency, exchange of  information and fair tax competition.
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1 Introduction 

In the previous chapter, the focus was on the relevant degree of  positive integration in the field 
of  corporate income taxation under EU law and international tax law between the Member 
States and, to some extent, between Member States and non-Member States. The current 
chapter highlights the aspect of  the relevant degree of  negative integration under EU law and 
international tax law between Member States and, to some extent, the relevant degree of  
negative integration under international tax law between Member States and third countries. 

In Section 2 of  this chapter, firstly the significance of  the state aid provisions laid down in the 
Treaty for Member States’ CIT systems is discussed. Subsequently, the impact in an intra-Union 
context of  the Treaty provisions relating to freedom of  investment on Member States’ CIT 
systems is examined in general. More specifically, the basic concepts that have been developed 
by the ECJ in its case law in the field of  corporate income taxation are examined. These include 
the concept of  access to the Treaty freedoms, including the vital question of  causality, the 
concepts of  discrimination and comparability and the concept of  justification grounds. As a 
final step of  this analysis, the impact of  the Treaty provisions relating to freedom of  investment 
on the six central corporate income tax themes in an intra-Union context is examined more 
closely. Lastly, in Section 3 of  this chapter the most relevant international economic integration 
instruments applicable between Member States and, to some extent, between Member States 
and third countries requiring non-discrimination and their significance for Member States’ 
CIT systems are examined. This last examination constitutes a final element added to the 
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picture drawn so far of  the relevant degree of  legal integration between the Member States 
and between the Member States and third countries in the field of  corporate income taxation. 
The focus is directed to the non-discrimination requirements as included in double tax treaties 
which are modelled according to the OECD Model Convention, as interpreted on the basis 
of  the Commentary thereon, the OECD Code of  Liberalisation of  Capital Movements, the 
OECD Declaration on International Investment and Multinational Enterprises, the General 
Agreement on Trade in Services and Bilateral Investment Treaties, being regarded as most 
relevant for Member States’ CIT systems. Other international instruments were considered 
as well in the course of  this study, but have ultimately not been discussed as their impact on 
corporate income taxation appears to be very limited. 

The current and previous chapters thus jointly provide for a fairly comprehensive picture of  
the relevant degree of  legal integration in the field of  corporate income taxation between 
Member States and between Member States and third countries. It is on the basis of  this 
picture that the main topic of  this study – freedom of  investment between Member States 
and third countries and its impact on Member States’ CIT systems – can properly be 
examined, which will be done in Part Three of  this study. 

2 Relevant degree of negative legal integration under 
EU law between Member States in the field of corporate 
income taxation

2.1 The impact of the prohibition of state aid in the field of corporate 
income taxation 

The creation of  an internal market without obstacles for international trade and investment 
may be distorted by government interventions in the form of  state subsidies or other 
advantages granted by the government to specific groups of  companies.837 By favouring 
certain groups of  companies to the detriment of  others, such aid may distort free competition 
and, accordingly, adversely impact economic growth. For those reasons, the Treaty provides 
for a prohibition of  state aid under Articles 107 and 108 TFEU. This prohibition basically 
aims at removing or abolishing state aid incompatible with the common market. In addition, 
it aims at restoring the situation as if  the state aid had not been granted or, in other words, 
at removing the effects of  unfair competition.838 To that end, the beneficiary of  the aid 

837 On the same lines: Kapteyn & VerLoren Van Themaat, 696.

838 See R.H.C. Luja, ‘Staatssteun in de winstsfeer: een stand van zaken’, Tijdschrift Fiscaal Ondernemingsrecht 
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2.1 The impact of the prohibition of state aid in the field of corporate income taxation

is required to repay the aid received, including interest.839 The European Commission is 
by exclusion competent to assess whether a state aid measure is incompatible with the 
common market840, subject to supervision by the ECJ.841 A procedure of  prior notification 
applies in this regard.842 A Member State is not allowed to put proposed measures into effect 
until this procedure has resulted in a final (positive) decision by the Commission.843

It follows that CIT measures may be covered by the above state aid provisions as well. This 
is the case where the CIT measure: 

i. confers an advantage to the recipient;

ii. which is granted by intervention of  a Member State or through state 
resources;

iii. which is liable to affect trade between the Member States; and

iv. which distorts or threatens to distort competition by favouring certain 
undertakings or the production of  certain goods.

A CIT measure constituting state aid may nevertheless be justified, but only on the basis of  
the grounds listed in Article 107(2) or 107(3) TFEU or by the nature or general scheme of  
the tax system.

Any tax measure by the public authorities that places the beneficiaries in a more favourable 
financial situation than other taxpayers may constitute an advantage.844 And this is irrespective 
of  the form and social or economic objective of  a granted advantage; account is taken only 

109 (2010): 61 et seq., para. 2.2.

839 Article 14(1) of Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the 
application of Article 93 of the EC Treaty, OJ 1999 L 83, 1; The ECJ has consistently held that recovery of 
unlawful aid is the logical consequence of the finding that it is unlawful. The recovery of state aid unlawfully 
granted for the purpose of re-establishing the previously existing situation as a matter of principle cannot 
therefore be regarded as disproportionate to the objectives of the Treaty in regard to state aid; cf., for 
example, ECJ 21 March 1990, 142/87, Belgium v. Commission [1990] ECR 959, para. 66.

840 Cf. Article 108 TFEU.

841 Cf. ECJ 21 November 1991, C-354/90, Fédération nationale du commerce extérieur des produits alimentaires v 
France [1991] ECR I-5505, para. 14. Based on the same ruling, the role of the national courts of the Member 
States is “to preserve, until the final decision of the Commission, the rights of individuals faced with a 
possible breach by State authorities of the prohibition laid down by the last sentence of Article 93(3) of the 
Treaty (now, after amendment, Article 108(3) TFEU).”

842 Article 108(3) TFEU, except for the cases where aid can be considered “existing aid”. This is the case where 
a measure cannot be considered state aid at the time it was put into effect.

843 Article 108(3) TFEU.

844 Cf., inter alia, 2007/256/EC: Commission Decision of 20 December 2006 on the aid scheme implemented by 
France under Article 39 CA of the General Tax Code — State aid C 46/2004 (ex NN 65/2004), OJ 2007 L 112, 
41 et seq., para. 100. 
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of  the actual effect of  a measure. According to case law of  the ECJ, the definition of  aid is 
more general than that of  a subsidy. It not only includes positive benefits, such as subsidies, 
but also “measures which, in various forms, mitigate the charges which are normally included 
in the budget of  an undertaking and which thus, without being subsidies in the strict sense 
of  the word, are similar in character and have the same effect”.845 Accordingly, advantages in 
the form of  a reduction of  the tax burden of  a taxpayer, either by means of  a reduction of  
the tax base, a reduction of  the taxable amount or by means of  a relief  with respect to the 
collection of  taxes due, qualify.846 

Furthermore, an advantage is granted by intervention of  a state or through state resources not only 
in the case of  an actual transfer of  state resources, but also in the case of  loss of  tax revenue 
by a Member State. This is because such a loss can be considered equivalent to consumption 
of  state resources in the form of  fiscal expenditure.847 It follows that, for instance, a waiver 
of  tax debt by the national tax authorities constitutes an advantage within the meaning of  
Article 107(1) TFEU.848 On the other hand, where a financial advantage is conferred to a 
certain group of  taxpayers based on a harmonized set of  rules which must be implemented 
in the same way by all Member States, the condition of  state intervention by the state is not 
met.849 

Thirdly, a measure is liable to affect trade between the Member States if  the beneficiary carries on 
an economic activity involving trade between Member States.850 In this regard, it is immaterial 
that the beneficiary itself  is not involved with intra-Union trade. This is because such aid 
may still have the result that undertakings established in other Member States have less 
chance of  penetrating the market of  the Member State concerned and, in addition, enables 
the beneficiary to penetrate the market of  another Member State.851 The relatively small size 
of  the recipient or the small amount of  the aid granted is not relevant either. The mere fact 
that the aid strengthens the firm’s position compared with that of  other firms which are 
competitors in intra-Union trade suffices to allow the conclusion that competition and trade 

845 ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and others [2006] ECR I-289, para. 113 and the 
case law cited there. 

846 See Commission Notice on the application of the State aid rules to measures relating to direct business 
taxation, OJ 1998 C 384, 3 et seq., para. 9. 

847 2006/269/EC: Commission Decision of 8 February 2006 — State aid C 22/2004 (ex N 648/2001) on tax 
deductions for professional fishermen (Sweden), OJ 2006 L 99, 21 et seq., para. 30.

848 2007/254/EC: Commission Decision of 7 April 2006 on State aid C 25/2005 implemented by the Slovak 
Republic for FRUCONA Košice, a.s., OJ 2007 L 112, 21 et seq., paras 69 et seq.

849 ECJ 23 April 2009, C-460/07, Puffer [2009] ECR I-3251, paras 67 et seq.

850 Commission Notice (1998), para. 11 with further references. 

851 ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and others [2006] ECR I-289, para. 143. 
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between Member States is affected.852 Nevertheless, the Commission applies a de minimis rule 
on the basis of  which aid not exceeding a ceiling of  EUR 200,000 over any period of  three 
years does not distort competition and trade between Member States.853 

Fourthly and lastly, an advantage distorts or threatens to distort competition if  it is selective, 
i.e. if  it favours certain undertakings or the production of  certain goods. Selectivity may turn out 
to exist in the case of  individual, sectorial or regional differentiation.854 A tax measure is 
selective if  deviates from the common tax system applied by a Member State.855 In other 
words, it must be determined whether the granting of  a tax advantage is the exception to 
the main rule (in the literature also referred to as the “derogation approach”856). Here too, 
not the form, but the actual effect of  a measure is decisive.857 The selectivity criterion is 
therefore met, for instance, where the applicability of  a tax measure explicitly or implicitly 
requires a minimum turnover, a minimum size or a certain economic strength as a result 
of  which it could apply only to sufficiently large companies.858 The same holds true where 
only undertakings with a group structure and significant financial resources of  sufficient 
amount are able to benefit from a certain tax scheme.859 According to the Commission, tax 
benefits that are restricted to certain types of  undertakings or to some of  their functions, 
like intra-group services or coordination, may constitute state aid in so far as they favour 
certain undertakings.860 

The question whether a granted advantage forms the exception to the common tax system 
instead of  an adaptation of  the general system itself  to meet particular characteristics of  

852 Ibid. 

853 Commission Regulation (EC) No 1998/2006 of 15 December 2006 on the application of Articles 87 and 88 
of the Treaty to de minimis aid, OJ 2006 L 379, 5-10.

854 95/455/EC: Commission Decision of 1 March 1995 on the arrangements for reducing the social security 
contributions paid by firms in the Mezzogiorno and for assigning to the State some of those contributions, 
OJ 1995 L 265, 23 et seq., para. 10.

855 Commission Notice (1998), para. 16.

856 See C. Micheau, ‘Tax Selectivity in State Aid Review: A Debatable Case Practice’, EC Tax Review 6 (2008): 
277; R. Szudoczky & J.L. van de Streek, ‘The Dutch Group Interest Box: When a ‘Disparity’ is Selective and 
Harmful’, Intertax 5 (2010): 264. 

857 ECJ 26 September 1996, C-241/94, France v. Commission [1996] ECR I-4551, para. 20; ECJ 17 June 1999, 
C- 75/97, Belgium v. Commission [1999] ECR I-3671, para. 25; ECJ 13 February 2003, C-409/00, Spain v. 
Commission [2003] ECR I-10901, para. 46. See also European Commission, ‘Report on the implementation 
of the Commission notice on the application of the state aid rules to measures relating to direct business’, 
9 February 2004, para. 26. 

858 See, inter alia, 2002/937/EC: Commission Decision of 10 July 2002 on the aid scheme implemented by 
Finland for Åland Islands captive insurance companies, OJ 2002 L 329, 22, para. 52.

859 2006/940/EC: Commission Decision of 19 July 2006 on aid scheme C 3/2006 implemented by Luxembourg 
for 1929 holding companies and billionaire holding companies, OJ 2006 L 366, 47, para. 83 and CFI 6 March 
2002, T-92/00 and T-103/00, Diputación Foral de Álava v. Commission [2002] ECR, II-1385, paras 38-40. 

860 Commission Notice (1998), para. 20. 
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certain undertakings can be assessed in the light of  comparable situations.861 According 
to this “comparability approach”862, it must be determined whether a tax measure favours 
certain undertakings in comparison with other undertakings which are in a legal and 
factual situation that is comparable in the light of  the objective pursued by the measure in 
question.863 Micheau takes the view in this regard that the comparison made between the 
beneficiaries of  the measure and those excluded from the measure serves to reconfirm 
the result of  the above-mentioned derogation test.864 Lang even goes one step further and 
concludes that “the real question [regarding the selectivity criterion] can only be whether 
two different rules which provide for different treatment cover comparable or different 
situations.”865 In line with this approach, a mandatory tax regime applicable to interest 
payments made within a group of  companies only, such as the formerly contemplated 
Netherlands group interest box, was seen by the Commission as non-selective from the 
angle of  the aim of  the regime, i.e. reducing incentives for arbitrage between financing 
through equity or debt, and ensuring tax neutrality in this regard.866 If, however, a measure 
is too imprecise and indiscriminate by not rendering its benefit conditional upon the 
presence of  specific, legally circumscribed situations which would justify a differentiated 
fiscal treatment, selectivity is established.867

On the other hand, tax measures which are effectively open to all economic agents operating 
within a Member State are in principle regarded as general measures.868 According to the 
Commission, tax measures of  a purely technical nature (e.g. tax rates, depreciation, loss 
carry-over or avoidance of  double taxation) or pursuing general economic policy objectives 

861 ECJ 8 November 2001, C-143/99, Adria-Wien Pipeline [2001] ECR I-8365, para. 41 with further references and 
2006/940/EC: Commission Decision of 19 July 2006 on aid scheme C 3/2006 implemented by Luxembourg 
for 1929 holding companies and billionaire holding companies, OJ 2006 L 366, 47, para. 73; Commission 
Decision of 8 July 2009 on the Groepsrentebox scheme C 4/2007 (ex N 465/2006), para. 75. 

862 Szudoczky & Van de Streek, 264; Micheau, 278.

863 ECJ 6 September 2006, C-88/03, Portugal v. Commission [2006] ECR I-7115, para. 54; Commission Decision 
of 28 October 2009, n C45/2007 (ex NN51/2007, ex CP9/2007) implemented by Spain, para. 86.

864 Micheau, 278. 

865 M. Lang, ‘Selectivity as a Criterion to Determine Whether a Tax Measure Constitutes State Aid’, in, Legal 
Remedies in European Tax Law, ed. P. Pistone (Amsterdam: IBFD Publications, 2009), 270. Interestingly, the 
ECJ has introduced the possibility that a tax measure may constitute a restriction on the free movement 
provisions and state aid at the same time in CJEU 17 November 2010, C-169/08, Regione Sardegna [2009] 
ECR I-10821. See more elaborately on this case, for instance, F.A. Engelen, ‘Over belastingen, fundamentele 
vrijheden en steunmaatregelen’, Nederlands Tijdschrift voor Fiscaal Recht 73 (2010): 1-2; M. Lang, ‘Seminar 
J: Steuerrecht, Grundfreiheiten and Beihilfeverbot’, Internationales Steuerrecht 15 (2010): 580. Both authors 
conclude that it is unclear what the legal consequences are of such a double infringement. 

866 Commission Decision of 8 July 2009 on the Groepsrentebox scheme C 4/2007 (ex N 465/2006), para. 101. 

867 Commission Decision of 28 October 2009, N C45/2007 (ex NN51/2007, ex CP9/2007) implemented by 
Spain, para. 94.

868 Commission Notice (1998), para. 13. 
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through a reduction of  the tax burden related to certain production costs (e.g. R&D, 
environment or employment), do not constitute state aid provided that they effectively 
apply without distinction to all enterprises.869 The fact that some firms or some sectors 
benefit more than others from some of  these measures does not necessarily mean that they 
are caught by the prohibition of  state aid.870 

A CIT measure constituting state aid may be justified by the nature or overall structure of  
the tax system.871 In this regard, it must be demonstrated that a measure results directly from 
the basic or guiding principles of  its tax system.872 According to the ECJ, a distinction must 
be made in this respect between the objectives attributed to a particular tax scheme which 
are extrinsic to it, on the one hand, and the mechanisms inherent in the tax system itself  
which are necessary for the achievement of  such objectives, on the other.873 Progressive 
tax rates, prevention of  double taxation and exemptions for non-profit organizations are 
examples of  measures which are justified by the nature or overall structure of  the tax 
system.874

If  a company measure constitutes state aid incompatible with the internal market, the 
Commission may require that the tax benefits realized, including interest, be recovered from 
the beneficiary, unless such would be contrary to the general EU principle of  legitimate 
expectations, i.e. legitimate expectations raised by European institutions.875 However, only in 
exceptional circumstances can the recipient of  the aid invoke the principle of  the protection 
of  legitimate expectations.876 The power of  the Commission to recover aid is subject to a 

869 Ibid., para. 13. 

870 Ibid., para. 14. 

871 ECJ 2 July 1974, 173/73, Italy v. Commission [1974] ECR 709, para. 15; ECJ 29 April 2004, C-308/01, GIL-
Insurance [2004] ECR I-4777, para. 78; Commission Decision of 13 February 2008, N 480/2007, implemented 
by Spain, para. 19.

872 ECJ 6 September 2006, C-88/03, Portugal v. Commission [2006] ECR I-7115, para. 81. 

873 Ibid.

874 Commission Notice (1998), paras 24 et seq.

875 Article 14(1) of Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the 
application of Article 93 of the EC Treaty, OJ 1999 L 83, 1.

876 The Commission accepted this exception with respect to the former Netherlands regime for international 
financing activities. This was motivated under reference to the somewhat comparable Belgium regime on 
coordination centres, which in its decision of 2 May 1984 was held by the Commission to not constitute 
aid. Also in the case of the Spanish regime on amortization of goodwill, the Commission accepted the 
existence of legitimate expectation until the date of the publication in the Official Journal of the European 
Union of the Commission's decision to initiate the formal investigation procedure. This was based on 
declarations made to the European Parliament entailing that, according to the information currently in 
its possession, the Spanish rules did not appear to fall within the scope of the state aid rules; Commission 
decision of 17 February 2003, 2003/515/EC, State aid implemented by Netherlands for international 
financing activities, OJ 2003 L 180, 52, para. 112; Commission Decision of 28 October 2009, N C45/2007 (ex 
NN51/2007, ex CP9/2007) implemented by Spain, para. 167. 
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limitation period of  ten years. This limitation period starts on the day on which the unlawful 
aid is awarded to the beneficiary.877

It follows from the above survey that the significance of  the Treaty state aid rules on 
Member States’ CIT systems is substantial.878 In this regard, it is significant that the ECJ has 
repeatedly held that the repeal of  discriminatory tax provisions and the repeal of  state aid 
have a common objective, namely to ensure the free movement between Member States 
under normal conditions of  competition.879

2.2 The impact of the Treaty freedoms in the field of corporate 
income taxation

In the subsequent sections, the impact in an intra-Union context of  the Treaty provisions 
relating to freedom of  investment on Member States’ CIT systems is examined in general. 
More specifically, the basic concepts that can be found in the ECJ’s case law in the field 
of  corporate income taxation are examined including the concept of  access to the Treaty 
freedoms, including the vital question of  causality, the concepts of  discrimination and 
comparability and the concept of  justification grounds. General patterns and trends as well as 
lack of  clarity and open questions in the case law of  the ECJ in the field of  corporate income 
taxation are highlighted as well. As a final step of  this analysis, the practical impact in an intra-
Union context of  the Treaty provisions relating to freedom of  investment on the six central 
corporate income tax themes in particular is examined more closely. The examination of  these 
concepts, including the impact of  the Treaty freedoms on the said six corporate tax themes, 
will constitute the very foundation for the core research of  this study in Part Three, which is 
entirely dedicated to the question of  the impact of  freedom of  investment between Member 
States and third countries under EU law on the Member States’ CIT systems. 

2.3 The doctrine of direct effect and the primacy of the Treaty 
freedoms

Before discussing the impact of  the Treaty freedoms in the field of  corporate income 
taxation, it must be acknowledged from the outset that it is constant case law, since the ECJ’s 
early landmark cases Van Gend en Loos and Costa v. E.N.E.L., that by creating the European 

877 Ibid. 

878 In more detail: C. Pinto, Tax Competition and EU Law.

879 Cf. ECJ 7 May 1985, 18/84, Commission v. France [1985] ECR 1339, para. 13 and the case law cited therein. 
See in depth: K. Mortelmans, ‘Towards convergence in the application of the rules on free movement and 
on competition?’, Common Market Law Review 38 (2001): 613-649. 
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Community, the Member States have created a new legal order of  international law for the 
benefit of  which the Member States have limited their sovereign rights, albeit within limited 
fields.880 In addition, the subjects of  the Union comprise not only the Member States but 
also their nationals.881 The Treaty thus takes primacy over the national legal orders of  the 
individual Member States and its provisions are capable of  having direct effect. This means 
that a national of  a Member State may rely directly on the Treaty provisions to the extent the 
invoked provision is worded clearly and unconditionally and does not require any further 
positive legislative measure by the Member States for its implementation.882 As concerns the 
Treaty freedoms, there can be no doubt nowadays that this is the case.

2.4 The question of access to the Treaty freedoms in the field of 
corporate income taxation

2.4.1 Introduction

When evaluating whether or not a restrictive CIT measure is in breach of  one of  the Treaty 
freedoms, it must firstly be determined whether the Treaty freedom concerned may, in 
terms of  access, actually be invoked at all. This preliminary question of  access constitutes 
an important first test in the assessment of  the compatibility of  a corporate income 
tax restriction with the Treaty freedoms. It separates the category of  restrictions which, 
although hindering transnational investment, fall from the outset outside the scope of  the 
Treaty freedom concerned from the category of  restrictions which are initially caught by and 
should accordingly be assessed in the light of  the requirements flowing from the applicable 
Treaty freedom. Access to the Treaty freedoms may be denied when, for instance, no 
transnational element exists, the Treaty freedom invoked is, ratione personae or ratione temporis 
not applicable, or when the contested restriction is a result of  a disparity between the tax 
laws of  the Member States involved. It can also be denied when there is no sufficient link 
between the contested tax measure and the movement of  capital, services or establishment 
(lack of  causality). In those cases, the contested tax restriction can be removed by means 
of  positive legal integration only. However, the question of  access does not already entail a 
substantive assessment. Whether a contested company tax restriction actually constitutes an 
unjustified restriction of  the freedom of  movement is not yet evaluated at this stage. 

880 ECJ 5 February 1963, 26/62, Gend en Loos [1963] ECR 1. 

881 Ibid.

882 ECJ 5 February 1963, 26/62, Gend en Loos [1963] ECR 1; ECJ 15 July 1964, 6/64, Costa v. E.N.E.L. [1964] ECR 
1141.
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2.4.2 Access to the Treaty freedoms in the case of tax evasion or tax avoidance

In the context of  access to the Treaty freedoms, a vital question is whether the Treaty 
freedoms may be invoked in the case of  tax evasion or tax avoidance. In this regard, it must 
be stressed from the outset that traditionally a fundamental distinction is made between 
tax evasion, on the one hand, and tax avoidance, on the other. As for example is explained 
by Merks, tax evasion is an inherently illegal activity that can be punishable by criminal 
sanctions.883 Tax evasion means that a taxpayer avoids the payment of  tax without avoiding 
tax liability. Tax avoidance, on the other hand, has to do with avoiding tax liability and does 
not constitute a criminal offence.884 Both concepts can be contrasted with permissible tax 
mitigation (or tax planning) whereby taxpayers may choose to structure their business so as 
to limit their tax liability, which choice was explicitly accepted by the ECJ in Halifax.885 

As correctly observed by several scholars, such as De Broe, De Feria and Merks, the ECJ 
does not seem to appreciate the difference between tax evasion and tax avoidance and uses 
these terms interchangeably, notwithstanding the clear differences between both concepts.886 
In Laysterie du Saillant, for example, the ECJ rejects the justification based on the aim of 
preventing tax avoidance brought up by the French Government by replying that tax avoidance or 
evasion cannot be inferred generally from the fact that the tax residence of  a natural person 
has been transferred to another Member State, thus mixing up both concepts without any 
distinction.887

Nonetheless, the author considers that the distinction between tax evasion and tax avoidance 
in their original meaning as indicated above is relevant when determining whether a taxpayer 
has, in the case of  abusive practices, access to the Treaty freedoms. In the case of  tax 
avoidance, access to the Treaty freedoms cannot be denied. From constant case law of  the 
ECJ it follows that the mere formal observance of  the conditions laid down by the relevant 
free movement provision suffices in order to be able to rely, as a matter of  access, on that 
provision.888 It is only in the context of  justification grounds that a more substantive test is 

883 P. Merks, ‘Tax Evasion, Tax Avoidance and Tax Planning’, Intertax 5 (2006): 272. 

884 Ibid., at 273 and 275. As Denis Healey, a former British chancellor once put it, “the difference between 
tax avoidance and tax evasion is the thickness of a prison wall.” See: The Economist, ‘The Mystery of the 
Vanishing Taxpayer’, 29 January 2000, at 6.

885 ECJ 21 February 2006, C-255/02, Halifax [2006] ECR I-1609, para. 73.

886 De Broe, International Tax Planning, 800; R. de la Feria, ‘Prohibition of Abuse of (Community) Law: The 
Creation of a New General Principle of EC Law Through Tax’, Common Market Law Review 45 (2008): 
396; Merks, 280. De Broe suggests that this may in part be explained by translation errors as different 
terminology is used under different languages which in substance may relate to the same concept; ibid., 
800. 

887 ECJ 11 March 2004, C-9/02, Lasteyrie du Saillant [2004] ECR I-2409, paras 50-51.

888 Cf., inter alia, ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 64; ECJ 9 
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applied on the basis of  which the benefits of  the relevant Treaty provision may subsequently 
be denied on the basis of  anti-avoidance considerations, subject to the requirements of  
suitability and proportionality. As will be demonstrated in section 2.6.3.4 of  this chapter, 
this can be the case where i) the granting of  the benefits of  the provision invoked would, 
although in conformity with a strict formalistic interpretation, be in conflict with the objective 
of  that rule and ii) where it is apparent from a number of  objective factors that the principal 
aim of  the transactions concerned is to obtain a tax advantage.889 Nonetheless, tax avoidance 
motives are no reason to immediately deny a taxpayer access to the Treaty freedoms. This 
dichotomy between tax avoidance as a reason to deny access to the Treaty provisions and as 
a reason to justify a national restrictive measure became manifest in Zwijnenburg. In this case, 
the ECJ held in the context of  the Merger Directive that “the determination of  which transactions 
are eligible to benefit from the favourable arrangements introduced by Directive 90/434 is not dependent 
on financial, economic or fiscal considerations. By contrast, the reasons for the proposed transaction are 
important in the implementation of  the option provided for in [anti-abuse clause under] Article 11(1) of  
that directive [italics added, DS].”890 Consequently, tax avoidance motives of  a taxpayer are not 
a valid reason to deny a taxpayer access to the Treaty freedoms.891 

In the case of  tax evasion, on the other hand, one could infer from Halifax that access to 
EU law could be denied.892 In this case, the ECJ firstly held that the terms ‘supply of  goods’ 
and ‘supply of  services’, which define taxable transactions under the VAT Directive, are all 
objective in nature and apply without regard to the purpose or results of  the transactions 
concerned.893 It then nevertheless added that the objective criteria on which those concepts 
are based are not satisfied “where tax is evaded, for example by means of  untruthful tax returns or 
the issue of  improper invoices”.894 In the author’s opinion, this implies that in situations where 
the conditions laid down by the relevant EU law provision are formally not observed, for 
instance where the facts are not properly presented, access to the relevant provision can 
be denied. Under certain circumstances, this could for instance be the case with respect to 
transactions involving carousel fraud in the sphere of  VAT.895 On the other hand, it follows 

March 1999, C-212/07, Centros [1999] ECR I-1459, para. 18; ECJ 5 October 1994, C-23/93, TV 10 [1994] ECR 
I-4795, paras 15-16.

889 ECJ 21 February 2008, C-425/06, Part Service [2008] ECR I-897, para. 45; ECJ 21 February 2006, C-255/02, 
Halifax [2006] ECR I-1609, para. 81; ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR 
I-7995, para. 65; ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR 
I-2107, para. 74. 

890 CJEU 20 May 2010, C-352/08, Zwijnenburg, not yet reported, para. 42.

891 See also, by analogy, ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 36.

892 ECJ 21 February 2006, C-255/02, Halifax [2006] ECR I-1609, para. 59. 

893 Ibid., para. 56.

894 Ibid., para. 59.

895 Cf. ECJ 6 July 2006, C-439/04 and C-440/04, Axel Kittel [2006] ECR I-6161, paras 53 et seq.
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from X and Passenheim-van Schoot that access to the Treaty freedoms cannot be denied where 
genuine income arises which in first instance was concealed by a taxpayer but subsequently 
recovered by the tax administration.896 This can, however, be explained from the viewpoint 
of  the Treaty provision being invoked, i.e. the free movement of  capital. It was undisputed 
in this case that the concealed income actually arose from capital in the form of  private 
savings held abroad. Hence, the formal requirements in order to rely on the free movement 
of  capital were met in this case. 

To conclude, a taxpayer cannot be denied access to the Treaty free movement provisions in 
the case of  abusive practices, except for situations of  tax evasion under which the conditions 
laid down by the relevant free movement provision are formally not observed. It is only in 
the context of  justification grounds that a more substantive test is applied on the basis 
of  which the benefits of  the relevant Treaty provision can subsequently be denied on the 
basis of  anti-tax avoidance considerations, subject to the requirements of  suitability and 
proportionality. It is recognized that this conclusion seems to contrast with the case law of  
the ECJ discussed in Chapter II. From this case law it follows that freedom of  investment 
implies a genuine economic link, except in certain cases involving mere capital transactions. 
Here, one sees that the complexities of  the case law of  the ECJ cannot always be captured 
into a simple three-step decision scheme. It nonetheless remains clear that an establishment 
set up in another Member State which does not carry on genuine economic activities is 
effectively not protected under freedom of  investment.897 

2.4.3 The link between corporate income tax measures and the Treaty freedoms: the principle of 
causality

As was elaborated on in Chapter II.3.1, there is empirical evidence that a relationship 
exists between corporate income taxation and patterns of  foreign direct investment, 
although a wide range of  estimations exists as far as the tax elasticity of  international 
direct investment is concerned. Thus, from a mere economic point of  view, international 
patterns of  investment may be affected or restricted by CIT measures. In the context 
of  the Treaty freedoms, one could conclude on the basis of  this observation that CIT 
measures equally affect or restrict the free movement of  capital and services and the 
freedom of  establishment as guaranteed by the Treaty. This would imply that each CIT 
measure would almost automatically fall, in terms of  access, within the protective scope of  
the free movement provisions. 

896 ECJ 11 June 2009, C-155/08 and C-157/08, X and Passenheim-van Schoot [2009] ECR I-5093. 

897 See, in particular, ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995.
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However, when determining whether the freedom of  establishment and the free movement 
of  capital and/or services are restricted by a national measure under the Treaty, the ECJ does 
not adhere to the broad (macro-) economic effects of  that measure. In Keck, for example, 
the question was whether the application of  national provisions restricting or prohibiting 
certain (non-discriminatory) selling arrangements to products from other Member States 
constituted a restriction on the free movement of  goods. The ECJ answered this question 
in the negative. It admitted that such legislation may “restrict the volume of  sales, and hence the 
volume of  sales of  products from other Member States, in so far as it deprives traders of  a method 
of  sales promotion [italics added, DS]”.898 However, the ECJ subsequently ruled that such 
legislation is not such “as to hinder directly or indirectly, actually or potentially, trade between Member 
States [italics added, DS].”899 Thus, although the legislation in question was considered to 
be capable of  restricting the volume of  sales of  goods from other Member States, it was 
nevertheless held not to constitute a restriction in the legal context of  the Treaty provisions 
relating to the free movement of  goods. 

The same approach was followed in Bachmann. In this case the ECJ considered the Belgian 
tax legislation according to which insurance premiums paid to insurance companies 
established outside Belgium were not tax deductible to constitute a restriction on both 
the free movement of  persons and services, although the restriction was justified.900 The 
question subsequently arose whether there was a conflict with the free movement of  capital. 
Advocate General Mischo in his Opinion in this case answered this question in the negative:

“Mr Bachmann has given no indication of  having experienced the slightest difficulty in effecting 

the transfers of  capital corresponding to the payment of  his insurance premiums, and the 

Commission has not cited any such difficulties in the case of  other persons. 

31. Thus the essence of  the reasoning put forward by Mr Bachmann and the Commission is in 

fact that if  the Belgian provision relating to the non-deductibility of  insurance contributions did 

not exist, more people would conclude supplementary insurance contracts with companies established in other 
Member States, and the flow of  capital out of  Belgium into the other Member States would be greater than it 
is at present. 

I am not persuaded by that reasoning, since the link which it establishes between the contested 

provision and the movement of  capital (which is completely free) is too tenuous and too indirect 

[italics added, DS].”
901

898 ECJ 24 November 1993, C-267/91, Keck [1993] ECR I-6097, para. 13.

899 Ibid., para. 16.

900 ECJ 28 January 1992, C-204/90, Bachmann [1992] ECR I-249, para. 9 and para. 31.

901 Opinion of Advocate General Mischo delivered on 17 September 1991, C-204/90, Bachmann [1992] ECR 
I-249, points 30-31.
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The ECJ apparently does not deviate from the Advocate General’s Opinion: 

“Provisions such as those contained in Article 54 of  the CIR are not incompatible with Articles 

67 and 106 of  the Treaty. It need merely be observed in that regard (…) that Article 67 does not 

prohibit restrictions which do not relate to the movement of  capital but which result indirectly 

from restrictions on other fundamental freedoms.”
902

Here too, the mere fact that the provision at stake could adversely affect the volume of  
international flows of  capital was not sufficient to characterize the Belgian measure as a 
restriction in the legal context of  Article 63(1) TFEU. This outcome is also in line with 
the more general considerations by the ECJ in Peralta. In this case, the ECJ accepted that 
difficulties which, in the absence of  harmonization, may originate in disparities between 
national laws governing the tax system do not affect freedom of  establishment within the 
meaning of  Article 49 TFEU.903 It follows by analogy that the application by a Member 
State of  CIT measures as such, although possibly influencing patterns of  international 
investment, in terms of  access does not automatically constitute a restriction in the context 
of  the Treaty freedoms.

The above considerations give rise to the question of  causality which question is very 
essential for the purposes of  this study.904 That is to say, when in applying the Treaty freedoms 
in general and in the field of  corporate income taxation in particular, is there a sufficient 
causal connection between the contested tax measure, on the one hand, and the invoked 
free movement, on the other, in order to establish that this measure actually constitutes a 
restriction of  the free movement? It becomes clear from the above that this question could 
not be simply answered on the basis of  empirical data. On the contrary, it constitutes a 
normative question rather than an empirical one and should be answered on the basis of  
the legal definition of  the free movement provision at stake. In order to further clarify the 
causality concept in general and in the field of  direct taxation in particular, it is helpful firstly 
to refer briefly to the OECD Code of  Liberalisation of  Capital Movements. Under this 
Code, causality between general income taxes and movements of  capital is, absent a specific 
relation to capital movement operations, generally denied. In this regard, the following is 
stated by the competent Investment Committee:

902 ECJ 28 January 1992, C-204/90, Bachmann [1992] ECR I-249, para. 34.

903 ECJ 14 July 1994, C-379/92, Peralta [1994] ECR I-3453, para. 34.

904 It has a strong bearing with the question of concurrence between the Treaty freedoms, which is discussed 
in Chapter VI.8. Furthermore, the question of causality is relevant when examining whether a company tax 
restriction is safeguarded by any stand-still clause, for instance Article 64(1) TFEU, as will be demonstrated 
in Chapter VIII.2.1.4. Lastly, the question whether a corporate income taxation measure actually affects the 
freedom of establishment, the free movement of capital and/or the free movement of services included in 
Association, Partnership or Cooperation Agreements involves the question of causality as well.
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“Taxes on financial and capital transactions – for example stamp duties, taxes on the issue, 

transfer, purchase and sale of  securities, banking taxes, taxes on cheques and taxes levied on 

transactions such as validation of  contracts and sale of  real estate – may constitute restrictions, 

if  they penalise specifically international transactions between residents and non-residents. Taxes of  a general 
nature, such as income taxes and capital gains taxes are not concerned, since in general they are not intended 
to discourage international capital movement operations as such. Equally, apparently discriminatory taxes 

levied in accordance with widely accepted principles of  international tax law are not considered 

as equivalent to a restriction under the Codes [italics added, DS].”
905

Similarly, the issue of  causality between direct taxes and the sale of  goods has also explicitly 
been addressed by the WTO Appellate Body in the Foreign Sales Corporations case. With 
respect to the question whether direct tax measures sufficiently relate to or affect the internal 
sale etc. of  imported goods within the meaning of  Article III:4 GATT, the Appellate Body 
states the following:

“… [T]he word ‘affecting’ operates as a link between identified types of  government action 

(laws, regulations and requirements) and specific transactions, activities and uses relating 

to products in the marketplace (internal sale, offering for sale, purchase, transportation, 

distribution or use). It is, therefore, not any ‘laws, regulations and requirements’ which are covered by Article 
III:4, but only those which ‘affect’ the specific transactions, activities and uses mentioned in that provision. 

Thus, the word ‘affecting’ assists in defining the types of  measure that must conform to the 

obligation not to accord less favourable treatment to like imported products, which is set out 

in Article III:4.

209. The word “affecting” serves a similar function in Article I:1 of  the General Agreement on 

Trade in Services (the “GATS”), where it also defines the types of  measure that are subject to 

the disciplines set forth elsewhere in the GATS but does not, in itself, impose any obligation. 

In EC - Bananas III, we considered the meaning of  the word “affecting” in that provision of  

GATS. We stated: 

[t]he ordinary meaning of  the word “affecting” implies a measure that has “an effect on”, which indicates a 
broad scope of  application. This interpretation is further reinforced by the conclusions of  previous panels that the 
term “affecting” in the context of  Article III of  the GATT is wider in scope than such terms as “regulating” 
or “governing”.

210. In view of  the similar function of  the identical word, “affecting”, in Article III:4 of  

the GATT 1994, we also interpret this word, in this provision, as having a “broad scope of  

application [italics added, DS].”
906

905 OECD, ‘OECD Codes of Liberalisation of Capital Movements and of Current Invisible Operations, User’s 
Guide’ (Paris, 2008b), 24.

906 Report of the WTO Appellate Body dated 14 January 2002, United States – Tax Treatment for “Foreign Sales 
Corporations”, WT/DS108/AB/RW, paras 208 et seq.
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Hence, under both instruments it is recognized that there must be a sufficiently direct link 
between the contested tax measure, on the one hand, and transactions governed by the 
liberalization instruments, on the other, although it remains somewhat unclear on the basis 
of  which criteria such link should be established. 

Quite surprisingly, in the context of  the Treaty freedoms, the question of  causality, 
which is closely connected but nevertheless has to be distinguished from the question of  
discrimination, has received almost no attention in the scholarly literature.907 From an analysis 
of  the case law of  the ECJ, one can nonetheless infer the following principles. In the first 
place, case law of  the ECJ demonstrates that any restrictive measure, or even simply a minor 
interference, is liable to constitute a restriction of  the Treaty freedoms.908 It thus follows that 
the ECJ does not impose any quantitative requirements when assessing whether or not a 
national measure constitutes a restriction. In other words, no de minimis rule applies in this 
respect.909 Furthermore, in Dassonville the ECJ held in the context of  the free movement of  
goods that “[a]ll trading rules enacted by Member States which are capable of  hindering, directly 
or indirectly, actually or potentially, intra-Community trade are to be considered to be measures 
having an effect equivalent to quantitative restrictions [italics added, DS].”910 This ruling 
implies that a national measure that does not directly restrict one of  the Treaty freedoms 
may nevertheless constitute a restriction. This conclusion also holds true in the field of  
income taxation, as one can infer from Lasteyrie du Saillant. This case involved a French 
provision concerning taxation of  capital gains which have not yet been realized and which 
applied upon the emigration of  certain categories of  shareholders. In this case, one of  the 
positions raised by a number of  Governments essentially boiled down to the argument 

907 To the author’s knowledge, it is only Ohler who has explicitly identified the issue of causality as an issue to 
be addressed when determining whether a restriction on the free movement of capital exists. He does not, 
however, elaborate on this question in more detail; Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 
150. Isenbaert also briefly touches upon the question of the causal link between a national tax measure and 
the infringement of Union law and observes under reference to a wide range of direct tax cases decided 
by the ECJ that the potential restrictive impact of a national (tax) measure is no longer sufficient to find it 
contrary to Union law; M. Isenbaert, ‘The Contemporary Meaning of ‘Sovereignty’ in the Supranational 
Context of the EC as Applied to the Income Tax Case Law of the ECJ’, EC Tax Review 6 (2009): 270-271. 
Vanistendael touches upon the issue of causality as well, albeit in a different meaning and in the context 
of non-discriminatory restrictions and disparities in income taxes where the origin of the obstacle (to the 
fundamental freedoms) is less clear, because there is a “double causality” and two different jurisdictions 
may apply their rules simultaneously; F. Vanistendael, ‘Does the ECJ have the power of interpretation to 
build a tax system compatible with the fundamental freedoms?’, EC Tax Review 2 (2008): 63. 

908 Cf., inter alia, ECJ 13 December 1989, C-49/89, Corsica Ferries France [1989] ECR 4441, para. 8; ECJ 14 
December 2006, C-170/05, Denkavit Internationaal and Denkavit France [2006] ECR I-11949, para. 50; 
Opinion of Advocate General Léger delivered on 20 May 1999, C-439/97 Sandoz [1999] ECR I-7041, point 
45 and Opinion of Advocate General La Pergola delivered on 24 June 1999, C-35/98, Verkooijen [2000] ECR 
I-4071, point 17; see also Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 150. 

909 See ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273, para. 21. See also: Ohler, Europäische Kapital- 
und Zahlungsverkehrsfreiheit, 150.

910 ECJ 11 July 1974, 8-74, Dassonville [1974] ECR 837, para. 5.
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that the French measure did not prohibit a French national from exercising his freedom of  
movement and affected it only slightly.911 As the French provision did not have the object 
or effect of  prohibiting a person from settling in another Member State and in the lack 
of  any evidence that the tax measures in question would limit the possibility of  a French 
national settling in another Member State, these Governments in fact denied a sufficient link 
between the French provision, on the one hand, and the freedom of  establishment, on the 
other.912 However, the ECJ held that even if  this provision does not prevent a French taxpayer 
from exercising his right of  establishment, is nevertheless of  such a kind “as to restrict the exercise 
of  that right, having at the very least a dissuasive effect on taxpayers wishing to establish themselves in 
another Member State [italics added, DS].”913 In other words, although the taxpayer’s right to 
exercise his right of  establishment was, as such, not hindered (the taxpayer probably did not 
face any practical difficulty in transferring his residence abroad), the French provision was 
nevertheless be considered to be capable to restrict the freedom of  establishment. Hence, a 
sufficient causal connection between the tax measure and the freedom of  establishment was 
accepted, although this link was not considered to be of  a direct nature. 

Notwithstanding the above, there should be at least some link between the contested 
measure and the movement of  capital, services or establishment in order to establish that 
the measure at issue actually constitutes a restriction of  the respective free movement. In 
Keck, for instance, the ECJ refrained from examining, in the light of  the free movement 
of  persons, services and capital, the compatibility of  the national legislation at issue, 
which contained a general prohibition of  resale of  goods at a loss. The ECJ ruled that 
“the provisions of  the Treaty relating to free movement of  persons, services and capital 
within the Community have no bearing on a general prohibition of  resale at a loss, which 
is concerned with the marketing of  goods [italics added, DS]” 914 Accordingly, the ECJ 
considered those provisions of  no relevance to the issue in the main proceedings. It follows 
from this case that where there is no link at all between the contested measure and the 
invoked free movement provision, causality is denied and, consequently, no access to the 
invoked free movement provision is granted.915

911 As can be derived from the Opinion of Advocate General Mischo delivered on 13 March 2003, C-9/02, 
Lasteyrie du Saillant [2004] ECR I-2409, points 22-26. 

912 Ibid. 

913 ECJ 11 March 2004, C-9/02, Lasteyrie du Saillant [2004] ECR I-2409, para. 45.

914 ECJ 24 November 1993, C-267/91, Keck [1993] ECR I-6097, para. 6. See also ECJ 24 March 1994, C-275/92, 
Schindler [1994] ECR I-1039, para. 30. 

915 Absent any link, the reference can also be regarded inadmissible by the ECJ since the ECJ requires “at the 
very least some explanation of the reasons for the choice of the Community provisions which it requires 
to be interpreted and of the link it establishes between those provisions and the national legislation 
applicable to the dispute in the main proceedings.” Cf. ECJ 31 January 2008, C-380/05, C-380/05, Centro 
Europa 7 Srl [2008] ECR I-349, paras 54 et seq. with further references. 
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In a range of  other cases, causality is denied by the ECJ on the basis of  the “rule of  
remoteness”.916 A very clear example of  this approach as applied in a tax case is provided 
in Krantz. This case concerned the Netherlands legislation that authorizes the collector of  
direct taxes to seize certain goods which are found on the premises of  a taxpayer even 
if  these goods are the property of  a supplier established in either the Netherlands or 
another Member State. The issue was whether this legislation constituted a breach of  the 
free movement of  goods since, according to the taxpayer, sales on instalment terms to the 
Netherlands would decline if  the powers of  the collector of  direct taxes were generally 
known. Nevertheless, the ECJ answered this question in the negative. It held that “the 
possibility that nationals of  other Member States would hesitate to sell goods on instalment 
terms to purchasers in the Member State concerned because such goods would be liable to 
seizure by the collector of  taxes if  the purchasers failed to discharge their Netherlands tax 
debts is too uncertain and indirect to warrant the conclusion that a national provision authorizing such 
seizure is liable to hinder trade between Member States [italics added, DS].”917

A similar approach is found in a number of  other, non-tax cases. In ED, for example, the 
issue was whether Italian legislation that prohibited the issue of  a summary payment order 
to be served outside the national territory and thus subjected traders to different procedural 
rules according to whether they supply goods within the Member State concerned or 
exported them to other Member States was in conflict with the free movement of  goods. 
Here too, the ECJ ruled that the possibility that nationals would as a result hesitate to sell 
goods to purchasers established in other Member States is “too uncertain and indirect for 
that national provision to be regarded as liable to hinder trade between Member States”.918 
The same reasoning was upheld by the ECJ in CMC Motorradcenter, concerning a German 
rule of  good faith that imposes a general obligation on the seller of  a motorcycle which 
has been the subject of  parallel import, to provide, prior to contract, information to the 
buyer, consisting of  the fact that certain authorized dealers of  the brand in question may 

916 This term is, inter alia, employed by Terra & Wattel, 31.

917 ECJ 7 March 1990, 69/88, Krantz v. Ontvanger der Directe Belastingen [1990] ECR I-583, para. 11. Another 
example where the link between the contested direct tax measure – an exemption which was only 
granted for domestic dividends and not for inbound dividends – and the Treaty freedom was considered 
too tenuous and indirect is found in Verkooijen. In this case it was submitted by the taxpayer that the 
contested measure had a negative influence on the mobility of employees, precisely because that 
provision excludes the application of the exemption to dividends distributed by the foreign companies 
employing them. This would make it more difficult for foreign companies to attract employees to the 
Netherlands. Here, Advocate General La Pergola found the link between the provision at issue and the 
exercise of the freedom of establishment by the foreign companies too tenuous and indirect; Opinion of 
Advocate General La Pergola delivered on 24 June 1999, C-35/98, Verkooijen [2000] ECR I-4071, point 59. 
Since the taxpayer’s claim was already approved on the basis of the free movement of capital, the ECJ did 
not, however, consider it necessary to give a ruling in this matter.

918 ECJ 22 June 1999, C-412/97, ED Srl v. Italo Fenocchio [1999] ECR I-3845, para. 11.
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refuse to perform services under the guarantee on such motorcycles.919 In the context of  the 
free movement of  persons, a similar reasoning is found in Graf, which concerned Austrian 
legislation which does not, as regards the entitlement to compensation on termination of  
employment, attach to the termination of  a contract of  employment by a worker himself  in 
order to take up employment in another Member State the same consequence as it attaches 
to a termination which was not at his initiative.920 In Keck, finally, the ECJ ruled that the 
application of  national provisions restricting or prohibiting certain selling arrangements to 
products from other Member States is not such as to hinder directly or indirectly, actually or 
potentially, trade between Member States.921 Thus, in terms of  causality, selling arrangements, 
as a rule, affect trade in goods only very indirectly.922 

Drafting the precise dividing line between measures which do and measures which do not 
have a sufficient link with the free movement invoked appears to be no easy task. For 
instance, in Barbier the ECJ had to decide whether the Netherlands inheritance tax measures 
at issue could actually constitute a restriction of  the free movement of  capital. Based on this 
rule, the value of  immovable property was determined to the detriment of  a deceased who 
was at the time of  death not resident in the Netherlands for the purposes of  assessing the 
amount of  tax due when it is acquired through inheritance. Although one could legitimately 
wonder whether such a provision could actually discourage a non-resident from acquiring 
immovable property in the Netherlands (as the possibility of  decease during the period 
of  ownership would at the time of  acquisition normally be remote or at least uncertain), 
the ECJ nevertheless ruled that the Netherlands provision is “such as to discourage the 
purchase of  immovable property situated in the Member State concerned.”923 Similarly, in 
Deutsche Shell, in which case the deduction of  a currency loss upon the liquidation of  an 
Italian permanent establishment was denied by Germany, the ECJ recognized, without 
hesitation, a restriction of  the free movement. However, here too one could arguably 
question whether the possibility that nationals would as a result hesitate to establish in 
another Member State is too uncertain and indirect for that German provision at hand to 
be regarded as liable to hinder the free movement. After all, Deutsche Shell could also have 
made a positive currency result in which case it would have faced no restriction at all under 

919 ECJ 13 October 1993, C-93/92, CMC Motorradcenter v. Baskiciogullari ECR I-5009, para. 12. See also, although 
less explicitly, ECJ 24 January 1991, C-339/89, Alsthom Atlantique v. Sulzer [1991] ECR I-107, paras 14 and 15.

920 ECJ 27 January 2000, C-190/98, Volker Graf [2000] ECR I-493, para. 25.

921 ECJ 24 November 1993, C-267/91, Keck [1993] ECR I-6097, para. 16.

922 Cf. Advocate General Alber in his Opinion delivered on 22 June 1999, C-176/96, Lehtonen [1999] ECR I-2681, 
point 48.

923 ECJ 11 December 2003, C-364/01, Erven Barbier [2003] ECR I-15013, para. 62 read in conjunction with para. 
46.
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the German rules.924 Lastly, the ECJ has accepted the possibility that a direct restriction on 
one of  the freedoms may at the same time constitute an indirect restriction on one of  the 
other freedoms as well. The ECJ held the following in this respect in Parodi:

“Article 61(2) of  the Treaty thus allows Member States, where there has been no liberalization 

of  movements of  capital, to retain measures designed to restrict those movements, without its 

being possible to contest such measures under Articles 59 and 60 of  the EEC Treaty on the 

ground that they constitute indirect obstacles to the free provision of  services [emphasis added, DS].”
925

 

One can infer from the above case law that the ECJ tends to interpret the idea of  causality 
rather broadly. Still, the link between the contested CIT measure and the free movement 
provision invoked should not be too indirect or too tenuous.

So, when must the link between the contested CIT measure and the free movement 
provision invoked be considered to be too indirect or too tenuous? The above case law 
of  the ECJ appears to be very casuistic and does not provide for clear guidance in this 
regard. It only suggests that causality should be determined in the light of  the specific 
circumstances of  each particular case.926 In the author’s opinion, the starting point must still 
be that from a mere economic point of  view, international patterns of  investment may be 
affected or restricted by CIT measures. It can legitimately be assumed that the drafters of  
the Treaty must have been aware of  this when drafting the free movement provisions.927 
Nonetheless, not every CIT measure will automatically fall within the protective scope of  
the free movement provisions. In order to establish the dividing line between measures 
which do sufficiently relate to the free movement invoked and measures which do not, it 
is submitted that the purpose of  the disputed legislation could serve as a strong indication 
in this regard. For instance, in Semeraro Casa Uno and others, the ECJ held that there was no 
restriction under the freedom of  establishment since the purpose of  the disputed legislation 
regarding the closing time of  shops was not to regulate the conditions on the establishment 
of  the undertakings concerned and that any restrictive effects which it might have on 
freedom of  establishment are too uncertain and indirect for the obligation laid down to 

924 E.C.C.M. Kemmeren, ‘ECJ should not unbundle integrated tax systems’, EC Tax Review 1 (2008): 10 who takes 
the position that it may be hard to identify a restriction because the volatility of a currency is hard to 
predict as a result of which you never know for sure whether you will end up with a profit or a loss position. 
On similar lines Opinion of Advocate General Wattel delivered on 28 November 2006, Nos 43 338 and 43 
339, Vakstudie Nieuws 2007/18.3, point 4.15 with reference to the rule of remoteness. 

925 ECJ 9 July 1997, C-222/95, SCI Parodi / Banque de Bary [1997] ECR I-3899, para. 9.

926 Cf., by analogy, Opinion of Advocate General Alber delivered on 8 April 2003, C-71/02, Karner [2004] ECR 
I-3025, point 93. See also ECJ 3 October 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, para. 49.

927 Cf. Spaak Report, 94, where it was clearly recognized that differences in company income tax systems may 
distort patterns of investment within the Union. 
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be regarded as being capable of  hindering that freedom.928 It is therefore submitted that no 
causality exists if  the restrictive effects on the transactions as defined under the free movement provision at 
issue are, from the viewpoint of  the contested CIT measure at issue, only coincidental.929 In such a case, 
it must be assumed that the scope of  the free movement provision invoked and, hence, the 
degree of  legal economic integration, was not intended as to cover such a tax measure. In 
the reverse cases, however, the free movement provision must be considered to be affected 
by the contested CIT measure having regard to the legitimate assumption that Member 
States must have been aware of  the fact that international patterns of  investment may be 
affected or restricted by CIT measures when drafting the free movement provisions of  the 
Treaty. In the author’s opinion, this definition can be considered a convenient and balanced 
refinement of  the “too indirect or too tenuous” benchmark as applied by the ECJ under its 
rule of  remoteness in the field of  corporate income taxation and promotes international tax 
neutrality while at the same time taking into account the autonomy of  the Member States 
in deciding the scope of  protection they want to offer under the free movement provisions 
and, hence, the degree of  legal economic integration they want to establish. 

2.5 The concept of restrictions under the Treaty freedoms in the field 
of corporate income taxation

2.5.1 Introduction 

In the previous sections, it has been examined under which conditions the Treaty freedoms 
may, in terms of  access, actually be invoked. The question which is addressed in the 
subsequent sections is whether a contested national CIT measure constitutes, in substance, 
a restriction of  the free movement. From the outset, it is observed that essentially two 
types of  restriction can be distinguished in this regard: discriminatory or true restrictions 
and non-discriminatory or quasi-restrictions.930 Both types of  restriction may impede 

928 ECJ 20 June 1996, C-418/93 et al., Semeraro Casa Uno and others [1996] ECR I-2971, para. 32. See along the 
same lines: ECJ 18 June 1998, C-266/96, Corsica Ferries France [1998] ECR I-3949, para. 31 and the case law 
of the ECJ cited therein.

929 See, by analogy, Opinion of Advocate General Colomer delivered on 6 February 2003, C-463/00 and 
C-98/01, Commission v. Spain and Commission v. United Kingdom [2003] ECR I-4581, point 36. A clear 
example, outside the field of tax law, would be the situation where an individual wishes to transfer a 
certain amount of money to the bank account of a relative resident abroad at his local bank office. In order 
to reach the bank office, he needs to cross a road with heavy traffic. The heavy traffic is regulated by traffic 
lights. Now, if the individual has to wait for the red traffic light, he could claim that he is being restricted is 
making the transfer of capital. Nonetheless, seen from rationale behind the traffic regulation (i.e. the need 
to ensure pedestrian safety), this effect should be considered to be only coincidental. By analogy to ECJ 20 
June 1996, C-418/93 et al., Semeraro Casa Uno and others [1996] ECR I-2971, para. 32, the same would hold 
true if the individual, due to the delay caused by the red light, were to arrive at the bank office just after 
closing time. 

930 Opinion of Advocate General Geelhoed delivered on 23 February 2006, C-374/04, Test Claimants in Class 
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transnational activity, but the nature of  both types differs fundamentally. The main feature 
of  discrimination or (discriminatory) restriction is, as will be elaborated on in more detail 
in the sections below, that transnational investment is treated less favourably than a 
comparable domestic investment by a single Member State. It follows that it is a relative 
concept and always requires a tertium comparationis. Non-discriminatory or true restrictions, 
by contrast, constitute an absolute concept that operates autonomously, independent from 
the treatment of  other situations.931 A true restriction thus exists if  a measure merely “deters” 
or “dissuades” transnational economic activity, even though the measure applies equally in 
a domestic context. Thus, whereas it is essential to the former type of  restriction that it 
is discriminatory, the key feature of  this type of  restriction is that it does not distinguish 
between domestic and transnational situations. 

It is recognized in this regard that the ECJ itself  does not always seem to clearly distinguish 
in its considerations between the two categories of  restriction. Admittedly, sometimes the 
ECJ clearly establishes that a differential treatment between domestic and foreign branches 
constitutes “discrimination”.932 On several other occasions, however, the ECJ simply observes 
that the contested measure is “liable to dissuade” or “liable to deter” transnational activity 
and therefore constitutes an “obstacle” or “restriction” of  the free movement.933 However, 
although in the latter cases the ECJ seems to imply by its wording that a non-discriminatory 
restriction is at issue, in many of  such cases the contested national measure is nevertheless 
of  a discriminatory nature. In such cases, as rightly observed by Cordewener, “under the 
formal heading of  a “non-restriction” approach in substance a “non-discrimination” 
approach is hiding.”934 Thus, as a matter of  definition, there are essentially only two types of  
restriction: discriminatory or true restrictions and non-discriminatory or quasi-restrictions.935 

IV of the ACT Group Litigation [2006] ECR I-11673, points 37-55. Advocate General Geelhoed distinguishes 
between quasi-restrictions and real restrictions. Quasi-restrictions refer to “restrictions resulting inevitably 
from the co-existence of national tax systems.” He contends that certain disadvantages for companies active 
in cross-border situations, particularly those stemming from i) the existence of cumulative administrative 
compliance burdens for companies active cross-border; ii) the existence of disparities between national 
tax systems; and iii) the necessity to divide tax jurisdiction, meaning dislocation of tax base, result directly 
and inevitably from this juxtaposition of systems. True restrictions, on the other hand, go beyond those 
restrictions resulting inevitably from the existence of national tax systems and refer to disadvantageous 
tax treatment which follows from discrimination resulting from the rules of one jurisdiction, not disparity 
or division of tax jurisdiction between (two or more) Member States’ tax systems.

931 A. Cordewener, ‘The Prohibitions of Discrimination and Restrictions within the Framework of the Fully 
Integrated Internal Market, in EU Freedoms and Taxation, ed. F. Vanistendael (Amsterdam: IBFD, 2006), at 12 
and 26.

932 See, for instance, ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273. 

933 See Cordewener, ‘The Prohibitions of Discrimination and Restrictions’, 17 and the case law cited. 

934 Ibid., 17.

935 See on this issue also the Opinion of Advocate General Sharpston delivered on 8 November 2007, C-293/06, 
Deutsche Shell [2008] ECR I-1129, points 37 et seq.; Opinion of Advocate General Kokott delivered on 18 
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Both types of  restriction are elaborated on in the subsequent sections in the specific context 
of  corporate income taxation. 

2.5.2 Discrimination under the Treaty freedoms 

When discussing the idea of  discrimination under the Treaty freedoms, it must be emphasized 
from the outset that the concept of  discrimination is closely related to the concept of  
justification grounds and, consequently, should strictly speaking not be assessed on a stand-
alone basis only. This is illustrated by Advocate General Maduro, who states that “[f]or a 
finding of  non-discrimination, it is not sufficient to point out that [domestic] citizens and 
foreign nationals are not in the same situation. It is also necessary to demonstrate that the 
difference in their respective situations is capable of  justifying the difference in treatment. In 
other words, the difference in treatment must relate and be proportionate to the difference in their respective 
situations [italics added, DS].”936 Despite this close relationship between discrimination, on the 
one hand, and justification grounds, on the other937, from a methodological point of  view it is 
still helpful to assess both concepts separately, especially since the assessment as to whether 
a restrictive tax measure is justified is, contrary to the assessment whether such measure 
constitutes discrimination, subject to the principles of  suitability and proportionality.938

According to the case law of  the ECJ, discrimination can arise through the application of  
different rules to comparable situations939 or through the application of  the same rule to 
different situations.940 The fact that the discriminatory effects of  a contested tax measure 

September 2008, C-282/07, Truck Center [2008] ECR I-10767, points 29 et seq. and Opinion of Advocate 
General Sharpston delivered on 17 December 2009, C-96/08, CIBA [2010] ECR I-2911, points 25-31. 

936 Opinion of Advocate General Maduro delivered on 3 April 2008, C-524/06, Huber [2008] ECR I-9705, point 
7. See also ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 38. 

937 This is clearly illustrated by the fact that the ECJ sometimes considers the principle of territoriality as a 
justification ground (cf. ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477, paras 38-39) 
whereas in other cases the principle of territoriality serves as a criterion to determine comparability (cf. 
ECJ 15 May 1997, C-250/95, Futura [1997] ECR I-2471, para. 22). On similar lines: M. Lang, ‘Direct Taxation: Is 
the ECJ Heading in a New Direction?’, European Taxation 9 (2006): 421.

938 In the same vein, for instance, M. Isenbaert, EC law and the sovereignty of the member states in direct taxation 
(Amsterdam: IBFD, 2010), 327. 

939 Cf. inter alia, ECJ 14 February 1995, C-279/93, Schumacker [1994] ECR I-5535, para. 30; ECJ 29 April 1999, 
C-311/97, Royal Bank of Scotland [1999] ECR I-2651, para. 26. 

940 ECJ 2 October 2003, 148/02, Garcia Avello [2003] ECR I-11613, para. 37. Nevertheless, the ECJ has to date 
never accepted discrimination on the basis that the same rule applied to different situations in the field 
of direct taxation. In the author’s view, there is indeed not much room for this approach in the field of 
corporate income taxation. This is because the ECJ considers, in the majority of cases, residents and non-
residents or, as the case may be, domestic and foreign investments to be comparable, as will be elaborated 
on below. Once this is accepted, it is methodologically incorrect to assume non-comparability under this 
alternative approach. Therefore, in the author’s view there is only room for this approach in cases where 
the domestic and cross-border investment is, from the perspective of the contested tax measures, not 
comparable; cf. on the same lines: ECJ 14 November 2006, C-513/04, Kerckhaert and Morres [2006] ECR 
I-10967, para. 19; ECJ 26 June 2008, C-284/06, Burda [2008] ECR I-4571, paras 82 et seq.). Lang takes the 
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could have been avoided is immaterial.941 When speaking of  discrimination in general, one 
should bear in mind that this concept is by its nature a normative one942, since it always 
requires a judgement as to whether differential treatment is without any reasonable ground. 
The outcome of  this judgement may vary according to time and place.943 In addition, it is 
a relative concept since differentiation always requires two persons, objects or concepts.944 

Under EIIAs, non-discrimination clauses normally list a number of  elements, such as 
nationality, which should not give rise to differential treatment rather than merely prohibiting 
discrimination as such. Accordingly, the scope of  the non-discrimination clauses may vary 
among the several EIIAs. As far as the Treaty is concerned, it can be observed that the 
Treaty contains several non-discrimination clauses. In the first place, Article 18 TFEU 
prohibits, within the scope of  application of  the Treaty and without prejudice to any special 
provisions contained therein, any discrimination on grounds of  nationality. This provision 
acts as a residual provision and applies, according to the ECJ, only to situations governed 
by Union law for which the Treaty does not lay down specific non-discrimination rules, as 
will be further elaborated on in Chapter VI.7.945 In addition, Article 49 and Article 56 TFEU 
prohibit each Member State from discriminating against nationals of  another Member State 
wishing to establish or to provide services in the first Member State. Article 63(1) TFEU, to 

view that this comparison was in substance made in Deutsche Shell where the ECJ held that ‘a company 
established in one Member State wishing to set up a body in another Member State where the currency 
used is different from that in the State of origin’ is in a different situation from a company setting up a body 
in its own state, since in ‘such a situation, not only does the principal establishment face the normal risks 
associated with setting up such a body, but it must also face an additional risk of a fiscal nature where it 
provides start-up capital for it”; M. Lang, ‘Recent Case Law of the ECJ in Direct Taxation: Trends, Tensions 
and Contradictions,’ EC Tax Review 3 (2009): 99. However, since in Deutsche Shell technically speaking no 
valid domestic comparator existed, this view must in the author’s view rejected. In the absence of a valid 
comparator, a taxpayer cannot claim to be treated the same as a domestic company nor to be treated 
differently in comparison to a domestic company. In the area of direct taxation, this argument could 
perhaps be raised in situations where a Member State has extended the scope of a discriminatory tax 
rule to purely domestic situations in order to remove the discriminatory effects of that rule, although it is 
immediately admitted that the Treaty freedoms probably do not apply in the absence of a cross-border 
element. Support for this position can be derived from ECJ 13 March 2007, C-524/07, Test Claimants in the 
Thin Cap Group Litigation [2007] ECR I-2107, para. 59, where the ECJ held under the UK thin capitalization 
rules that the position of a multinational group of companies is, from a tax perspective, not comparable to 
that of a group of companies, each of which is resident in the same Member State.

941 ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273, para. 22; ECJ 12 December 2006, C-446/04, Test 
Claimants in the FII Group Litigation [2006] ECR I-11753, para. 53; CJEU 18 March 2010, C-440/08, Gielen 
[2010] ECR I-2323, para. 49; CJEU 1 July 2010, C-233/09, Dijkman, not yet reported, para. 62. 

942 Similarly: K. Lenaerts, ‘Gelijkheid en non-discriminatie in het Europees gemeenschapsrecht’, in Gelijkheid 
en non-discriminatie, eds A. Alen & P. Lemmens (Antwerpen: Kluwer, 1991), 54; Isenbaert, EC law and the 
sovereignty of the member states, 324.

943 C. van Raad, Nondiscrimination in International Tax Law (Deventer: Kluwer Law and Taxation Publishers, 
1986), 7.

944 Ibid., 7. More elaborately in this regard: Van Thiel, Free Movement of Persons and Income Tax Law, 327 et seq.

945 ECJ 8 March 2001, C-397/98 and C-410/98, Metallgesellschaft and others [2001] ECR I-1727, para. 38. 
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conclude, does not explicitly prohibit discrimination of  nationals but merely prohibits any 
restrictions of  the free movement of  capital between Member States and between Member 
States and third countries. At least as far as the area of  direct taxation is concerned, it can 
be observed that, despite these differences in wording, the non-discrimination tests applied 
by the ECJ under each of  the respective Treaty provisions appear to have converged almost 
completely.946 

From the above one could in first instance infer that the above non-discrimination clauses in 
the Treaty aim at the abolition of  overt discrimination based on nationality only. However, 
the opposite is true. The ECJ has significantly broadened the scope of  the Treaty freedoms 
in two important ways. Firstly, it has decided that the Treaty not only prohibits overt 
discrimination based on nationality, but also all covert forms of  discrimination which, by 
the application of  other criteria of  differentiation, nevertheless lead to the same effect.947

In quite a revolutionary step, the ECJ has repeatedly held that the use of  the criterion of  
fiscal residence for differential tax treatment may give rise to covert discrimination based 
on nationality.948 This is because it is most often949 or in the large majority of  cases950 those 
companies which are not resident in the Member State concerned, that will not have the 
nationality of  that Member State. Accordingly, differential treatment of  a company on the 
basis of  its place of  residence constitutes, in principle, discrimination since such treatment 
de facto or covertly discriminates against foreign companies. Notwithstanding the above, a 
restriction of  the freedom of  movement can even be established where in the specific case at 
hand a national rule results in an unequal treatment by comparison with resident taxpayers, 
even if  the application of  the rule is often more favourable to non-resident taxpayers than 
the method applied to resident taxpayers, as follows from Talotta.951 Although one could 
argue that in such a case the contested rule is not tantamount to covert discrimination based 

946 Cf. Barnard, The substantive law of the EU, 1st ed., 481-482 and, more generally, A. Cordewener, Europäische 
Grundfreiheiten und nationales Steuerrecht, “Konvergenz” des Gemeinschaftsrechts und “Kohärenz” der 
direkten Steuern in der Rechtssprechung des EuGH (Cologne: Verlag Dr. Otto Schmidt, 2002), 105. For a clear 
example: ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753. 

947 ECJ 8 May 1990, 175/88, Biehl [1990] ECR I-1779, para. 13; ECJ 13 July 1993, C-330/91, The Queen/Inland 
Revenue Commissioners, ex parte Commerzbank [1993] ECR I-4017, para. 14; ECJ 7 May 1998, C-350/96, Clear 
Car Auto Services [1998] ECR I-2521, para. 27.

948 ECJ 13 July 1993, C-330/91, The Queen/Inland Revenue Commissioners, ex parte Commerzbank [1993] ECR 
I-4017, para. 15.

949 Cf., inter alia, ECJ 13 July 1993, C-330/91, The Queen/Inland Revenue Commissioners, ex parte Commerzbank 
[1993] ECR I-4017, para. 15. 

950 Cf., inter alia, ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 28. 

951 ECJ 22 March 2007, C-383/05, Talotta [2007] ECR I-2555, para. 31. ECJ 14 December 2000, C-141/99, AMID 
[2000] ECR I-11619, para. 27. A similar judgment was given in a case comparable to Talotta by the Cour de 
Justice Benelux in its decision dated 19 March 2007, Metabouw Bouwbedrijf B.V., No. A 2006/2/11, para. 15.



232

Relevant negative integration between Member StatesChapter V

on nationality as in the majority of  cases does not apply to the detriment of  nationals of  the 
other Member State (rather the opposite), the ECJ nevertheless considers in such a case that 
“the fact remains that where that system proves disadvantageous for non-resident taxpayers, 
it results in unequal treatment by comparison with resident taxpayers and thus creates a hindrance 
to the freedom of  establishment [italics added, DS].” By so ruling, the ECJ has effectively 
accepted that direct discrimination based on residence may constitute a forbidden ground for 
differential tax treatment as well since the criterion of  place of  residence clearly did not 
constitute covert discrimination based on nationality in this case.952

Similarly, the ECJ has held that a differential tax treatment of  a resident company based 
on the place of  residence of  the shareholder of  that company constitutes de facto or covert 
discrimination based on nationality.953 Here too, one could legitimately wonder whether such 
a distinction is really tantamount to covert discrimination based on nationality. After all, it is 
not the nationality of  the resident company – the taxable entity – but that of  its shareholder 
which gives rise to the differential treatment. Strictly speaking, therefore, there is no covert 
discrimination based on nationality but discrimination based on another criterion, namely 
the place of  residence of  the shareholders of  the taxpayer. From Columbus Container Services 
and X Holding, on the other hand, one could infer by analogy that the host Member State is 
not prohibited from distinguishing between the legal form chosen by foreign companies in 
their Member State of  origin and operating in the host Member State.954 

952 This case nevertheless raises the valid question whether the Treaty freedoms require that Member States 
should avoid discrimination under their tax laws in every possible case. For instance, in the context of the non-
discrimination clause included in the International Covenant on Civil and Political Rights, the Netherlands 
Supreme Court decided in its ruling dated 2 March 2007, No. 42 144, Beslissingen in Belastingzaken 240 
(2007), para. 3.3 that this clause does not require the contracting state to adopt measures which are 
designed in such detail that every possible discrimination or disproportionality is avoided. Although the 
decision in ECJ 22 March 2007, C-383/05, Talotta [2007] ECR I-2555 indicates that this question must be 
answered in the positive in the context of the Treaty freedoms, one could infer from other cases, such as 
ECJ 22 December 2008, C-282/07, Truck Center [2008] ECR I-10767, that Member States have some margin 
of manoeuvre in this regard. In this case, the ECJ accepted, at least implicitly, that cash-flow disadvantages 
occurring from different methods of taxation applicable in a domestic and transnational situation are not 
prohibited under the Treaty freedoms. Advocate General Kokott in her Opinion in Truck Center delivered on 
18 September 2008 explicitly held in point 49 that slight cash-flow disadvantages would be compensated 
by the administrative simplification that can be achieved by deducting tax at source. Lang concludes in 
this context that in the area of withholding taxation, the ECJ seemed to have deviated from its case law 
that even minor differences in tax treatment may lead to infringements of the freedoms; M. Lang, ‘ECJ case 
law on cross-border dividend taxation - recent developments’, EC Tax Review 2 (2008): 71. In the author’s 
view, this issue essentially involves the question of causality as discussed in section 2.4.3 of this chapter. 
According to the author, the outcome in Truck Center can be explained if one is to accept that no link 
exists between the contested tax measure, on the one hand, and the free movement on the other if the 
restrictive effects on the transactions as defined under the free movement provision at issue are, from the 
angle of the contested CIT measure at issue, only coincidentally. 

953 ECJ 8 March 2001, C-397/98 and C-410/98, Metallgesellschaft and others [2001] ECR I-1727, para. 43; ECJ 12 
December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 27; ECJ 17 January 2008, C-105/07, 
Lammers & Van Cleeff [2008] ECR I-173, paras 19-21.

954 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, para. 53; CJEU 25 
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A second important broadening of  the Treaty freedoms is that the ECJ has not limited their 
application to situations of  inbound investment only. It has extended their application to 
outbound investment as well. In Daily Mail, the ECJ decided in the context of  the freedom 
of  establishment that Article 49 TFEU also prohibits the Member State of  origin from 
hindering the establishment in another Member State of  one of  its nationals.955 Since then, 
the ECJ has ruled on several occasions that differential treatment based on the place where a 
taxpayer’s capital is invested constitutes a discriminatory restriction of  the free movement.956 
On the other hand, from the case law of  the ECJ to date it follows that the Member State 
of  origin remains at liberty to “determine the conditions and level of  taxation for different 
types of  establishments chosen by national companies operating abroad.”957 

It follows from the above that in the past the ECJ significantly broadened the scope of  the 
concept of  discrimination under the Treaty freedoms.958 This, however, can be explained 
if  one takes into account that, according to constant case law of  the ECJ, it is necessary 
to consider not only the wording of  an EU law provision, but also the context in which 
it occurs and the objectives pursued by the rules of  which it is part when interpreting it.959 
As the primary goal of  the Treaty freedoms is to contribute to the creation of  an internal 
market, the approach followed by the ECJ is understandable. This is because CIT measures 
typically do not distinguish on the basis of  nationality but rather on the basis of  the place 
of  residence and the place of  investment. The creation of  an internal market would be 

February 2010, C-337/08, X Holding [2010] ECR I-1215, para. 40. See also Commission v. Italy from which 
one can infer that a distinction between non-resident individuals and non-resident companies does not 
raise discrimination concerns; cf. ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, 
para. 43. The - perhaps purely academic - question whether the Member State of origin is also allowed 
to distinguish between the same types of establishment chosen by foreign companies operating in that 
Member State has to date not been addressed by the ECJ. 

955 ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, para. 16. 

956 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071; ECJ 7 September 2004, C-319/02, Manninen [2004] 
ECR I-7477; ECJ 18 September 2003, C-168/01, Bosal [2003] ECR I-9409; ECJ 13 December 2005, C-446/03, 
Marks & Spencer [2005] ECR I-10837.

957 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, para. 53; CJEU 25 February 
2010, C-337/08, X Holding [2010] ECR I-1215, para. 40. The - perhaps purely academic - question whether 
the Member State of origin is also allowed to distinguish between the same types of establishment chosen 
by national companies operating abroad in the same host Member State has to date not been addressed 
by the ECJ.

958 Less favourable treatment by a Member State of its own nationals in comparison to nationals of other 
Member States – discrimination à rebours – , by contrast, is not forbidden under the EC Treaty freedoms; 
cf. ECJ 23 February 2006, C-513/03, Van Hilten-van der Heijden [2006] ECR I-1957, paras 47 et seq. However, 
differential treatment by a Member State of its own nationals residing abroad in comparison to its own 
nationals resident domestically is not allowed; cf. ECJ 12 September 2006, C-300/04, Eman and Sevinger 
[2006] ECR I-8055, para. 58.

959 ECJ 19 September 2000, C-156/98, Germany v. Commission [2000] ECR I-6857, para. 50; ECJ 7 December 2006, 
C-306/05, SGAE [2006] ECR I-11519, para. 34; ECJ 19 November 2009, C-402/07 and C-432/07, Sturgeon and 
Others [2009] ECR 10923, para. 41; CJEU 7 October 2010, C-162/09, Lassal, not yet reported, para. 49.
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impeded if  Member States were to remain free to apply discriminatory tax measures which 
are based on other criteria than nationality. As the ECJ has repeatedly ruled, to accept that 
a Member State of  establishment would be allowed in all cases to apply different treatment 
solely because a company is resident in another Member State would deprive the free 
movement provisions of  their substance.960

One can infer from the above that discrimination implies that income from transnational 
investment is taxed less favourably than income derived from a comparable domestic 
investment.961 The question that arises in this regard is the extent to which one should take 
into account, when determining whether unfavourable, discriminatory tax treatment exists, the 
tax treatment by the other Member State involved. In other words, should the discrimination 
test be restricted per country or should this test be applied on an overall basis, thereby considering 
the combined effect of  the tax treatment by both Member States involved?962 The case law of  
the ECJ does not show a consistent picture in this regard. On the one hand, it follows from, 
inter alia, avoir fiscal963, Saint-Gobain964 and Verkooijen965 that unfavourable tax treatment contrary 
to a fundamental freedom cannot be justified by the existence of  other compensatory tax 
advantages. In addition, in cases like Eurowings966 and Cadbury Schweppes967 the ECJ considered 
that the presence a lower taxation in any Member State cannot be used by another Member 
State to justify less favourable treatment in tax matters. This case law would thus indicate that 
a per country approach should be followed when determining whether discrimination exists. 
On the other hand, in cases like Schumacker968, De Groot969, AMID970, Denkavit971, FII972, Thin 

960 Cf., for instance, ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273, para. 18; ECJ 13 December 2005, 
C-446/03, Marks & Spencer [2005] ECR I-10837, para. 37; CJEU 25 February 2010, C-337/08, X Holding [2010] 
ECR I-1215, para. 23.

961 In this regard, the boundaries of discrimination are discussed by P.J. Wattel, ‘Corporate tax jurisdiction 
in the EU with respect to branches and subsidiaries; dislocation distinguished from discrimination and 
disparity; a plea for territoriality’, EC Tax Review 4 (2003): 194-202. 

962 In depth on this issue: P.J. Wattel, ‘Eénjurisdictionele- of overalltoepassing van EG-verboden op 
bronheffingen’, Weekblad Fiscaal Recht 6680 (2006): 847 et seq. 

963 ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273, para. 21.

964 ECJ 21 September 1999, 307/97, Saint Gobain ZN [1999] ECR I-6161, para. 53. 

965 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 61. 

966 ECJ 26 October 1999, C-294/97, Eurowings Luftverkehr [1999] ECR I-7447, para. 44. 

967 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, paras 36 et seq. See also ECJ 
14 October 1999, C-439/97, Sandoz [1999] ECR I-7041, para. 17 et seq.; ECJ 26 October 1999, C-294/97, 
Eurowings Luftverkehr [1999] ECR I-7447, para. 44; ECJ 26 June 2003, C-422/01, Skandia [2003] ECR I-6817, 
para. 52; ECJ 11 December 2003, C-364/01, Erven Barbier [2003] ECR I-15013, para. 71.

968 ECJ 14 February 1995, C-279/93, Schumacker [1994] ECR I-5535, para. 41. 

969 ECJ 12 December 2002, C-385/00, De Groot [2002] ECR I-11819, para. 100. 

970 ECJ 14 December 2000, C-141/99, AMID [2000] ECR I-11619.

971 ECJ 14 December 2006, C-170/05, Denkavit Internationaal and Denkavit France [2006] ECR I-11949, para. 54.

972 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, paras 54 et seq.
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Cap GLO973, Marks & Spencer974, N.975 and Lidl Belgium976 the ECJ considered the effects of  the 
tax treatment in the other Member State relevant in order to establish discrimination by the 
first Member State. In Amurta977 and Arens-Sikken978, it did so as well, but only to the extent a 
compensatory tax advantage was granted by another Member State on a bilateral basis.

These two diverging sets of  jurisprudence can, in the author’s view, be explained on the basis 
of  the underlying objective of  the contested tax rule. In the latter category of  cases decided 
by the ECJ, the intrinsic goal of  the contested rule was based on legitimate policy reasons, 
such as achieving tax neutrality, the avoidance of  double taxation or taking into account a 
taxpayer’s ability to pay. Based on these objectives it is justified to look what happens in the 
other Member State. Otherwise, the transnational economic reality in which the taxpayer is 
operating would be ignored979 and the taxpayer would be able to claim a similar benefit in 
two Member States at the same time, thus getting the best of  two worlds.980 In the first group 
of  cases, on the other hand, the aim of  the contested tax restriction was to merely neutralize 
a tax benefit provided by another Member State or even simply to arbitrarily refuse a tax 
benefit which is granted in domestic cases. In such cases, it would not be justified to look 
what happens in the other Member State and a disadvantage suffered in one Member State 
could not be made good by a compensatory advantage available in the other Member State. 
This is merely a consequence of  the fact that different tax systems exist side-by-side within 
the Union.981 The opposite view would make the obligations of  a Member State under the 
Treaty freedoms randomly dependent on the way in which another Member State chooses 

973 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, paras 54 et seq.

974 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, paras 55 et seq.

975 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 54.

976 ECJ 15 May 2008, C-414/06, Lidl Belgium [2008] ECR I-3601, para. 47.

977 ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, paras 78 et seq.

978 ECJ 11 September 2008, C-43/07, Arens-Sikken [2008] ECR I-6887, para. 65. 

979 Cf. Opinion of Advocate General Geelhoed delivered 23 February 2006, C-374/04, Test Claimants in Class 
IV of the ACT Group Litigation [2006] ECR I-11673, point 89. See also Opinion of Advocate General Wattel 
delivered on 10 May 2006, No. 42 679, Vakstudie Nieuws 2006/40.17, point 9.4 and Opinion of Advocate 
General Wattel delivered on 31 January 2006, No. 39 819, Vakstudie Nieuws 2006/17.19, points 8.17 et seq.

980 It is recognized that the application of an overall approach requires thorough investigation of the tax 
system of the other Member State. A moot question is nevertheless whether the tax authorities of the 
Member State rather than the taxpayer should bear the initial burden of proof that the disadvantage that 
occurred is neutralized by the other Member State. See on this issue: A. Fortuin, ‘Denkavit Internationaal: 
The Procedural Issues’, European Taxation 5 (2007): 242 and Opinion of Advocate General Wattel delivered 
on 15 April 2008, Nos 40 585 and 40 586, Nederlands Tijdschrift Fiscaal Recht 935 (2008), point 4.22 who 
both answer this queston in the affirmative. Dissenting: E. Nijkeuter, Belastingheffing van dividend en de 
interne markt (Amersfoort: SDU Uitgevers, 2010), 271-272 who rightly submits that also the taxpayer has 
obligations in this regard.

981 See in more detail also Chapter VI.2.6.3.9. 
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to make use of  its own taxing powers982 and would contravene both the principle of  legal 
certainty983 and the benchmark of  international tax neutrality as understood for purposes 
of  this study.984

2.5.2.1 Comparability 

As stated before, discrimination can arise through the application of  different rules to 
comparable situations or through the application of  the same rule to different situations. 
In its case law the ECJ has consistently held that a tax measure that distinguishes between 
taxpayers according to their place of  residence or the place where their capital is invested 
could still be compatible with Union law but under the condition that they are applied to 
situations which are not objectively comparable.985 This gives rise to the vital question: when are two 
situations objectively comparable? 

As far as inbound investments are concerned, the ECJ has held repeatedly that, from the 
perspective of  the host Member State, the situations of  residents and non-residents are not 
generally comparable.986 Nevertheless, as regards allowances relating to personal and family 
circumstances it follows from the Schumacker case that this is different where i) the non-
resident receives no significant income in his state of  residence and ii) obtains the major 
part of  his taxable income from an activity performed in the source state, with the result 
that the state of  residence is not in a position to grant him the benefits resulting from the 

982 Cf. Opinion of Advocate General Mazák delivered on 13 March 2008, C-43/07, Arens-Sikken [2008] ECR 
I-6887, point 87. In the same vein: D.M. Weber, Op zoek naar een (nieuwe) balans tussen belastingsoevereiniteit 
(Deventer: Kluwer, 2006), 40; J. Englisch, ‘Shareholder Relief and EC Treaty Law – Supranational ‘Aims and 
Effects’?’, Intertax 5 (2005): 210 et seq.

983 Cf., by analogy, EFTA Court 23 November 2004, E1-04, Fokus Bank ASA, EFTA Court Report 2004, 11, para. 
37 where it was held that “the principle of legal certainty would require that the granting, or not, of an 
imputation tax credit to a non-resident shareholder, may not depend on whether a tax his or her state of 
residence in respect of dividend payments.” 

984 Consenting: Lang, ‘ECJ case law on cross-border dividend taxation’, 72. Lang’s concern is that if the ECJ 
takes the legal situation in the other Member State into consideration, there is the danger that the ECJ 
will to an even greater extent be taking over the role of the legislator. Therefore, following a `per-country 
approach' is according to Lang in the long run more Community-friendly. Such an approach creates the 
need for the Community legislator to take action itself; J. Englisch, ‘Taxation of Cross-Border Dividends 
and EC Fundamental Freedoms’, Intertax 4 (2010): 208, who concludes that the supranational viewpoint 
adopted by the ECJ is indeed highly questionable; Weber, who takes the view that an overall approach 
leads nowhere and is difficult to apply in practice; D.M. Weber, ‘In Search of a (New) Equilibrium Between 
Tax Sovereignty and the Freedom of Movement Within the EC’, Intertax 12 (2006): 603. Dissenting: E.C.C.M. 
Kemmeren, ‘The Internal Market Approach Should Prevail over Single Country Approach’, in A Vision of 
Taxes within and outside European Borders, 555 et seq.; Wattel, ‘Eénjurisdictionele- of overalltoepassing’, 847 
et seq.

985 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 43; ECJ 20 May 2008, C-194/06, Orange 
European Smallcap Fund [2008] ECR I-3747, para. 59; ECJ 22 January 2009, C-377/07, STEKO Industriemontage 
[2007] ECR I-299, para. 30.

986 ECJ 29 April 1999, C-311/97, Royal Bank of Scotland [1999] ECR I-2651, para. 27.
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taking into account of  his personal and family circumstances.987 Under these circumstances, 
a non-resident taxpayer is objectively comparable to a resident taxpayer and should be 
granted equal treatment. 

As regards allowances relating to the taxable income, it furthermore follows from a range of  
ECJ cases that the host Member State is obliged to tax non-residents in a way comparable 
to residents, insofar as these non-residents fall within its tax jurisdiction – i.e., subject to the 
difference in the extent of  its tax jurisdiction over residents and non-residents.988 This is 
because, according to the ECJ, residents and non-residents find themselves for the purposes 
of  the taxation of  income in an objective comparable situation.989 As stated by Advocate 
General Léger in his Opinion in CLT-UFA, “the infringement of  Community law follows 
from the fact that, in the context of  the same tax system, the Member State in question 
treats non-resident companies as national companies for the purposes of  determining the 
tax base and then excludes them from concessions linked to that tax in the context of  its 
settlement.”990 In the German literature, this approach has been identified as the principle of  
recognition (“Anerkennungsgrundsatz”).991

On the other hand, to the extent the host Member State taxes non-residents on their source 
income only instead of  on their worldwide income or, in other words, insofar as the host 
Member State subjects non-residents to limited tax liability only compared to residents, 
these non-residents are not comparable to residents. More generally, it can be said that 
the ECJ considers residents and non-residents not comparable to the extent the latter are 

987 ECJ 14 February 1995, C-279/93, Schumacker [1994] ECR I-5535, para. 36; ECJ 16 October 2008, C-527/06, 
Renneberg [2008] ECR I-7735, para. 66. In the latter case, the condition that the residence state cannot 
take into account the personal and family circumstances seemed to have been waived by the ECJ in the 
latter case. For a critical assessment of this case see, inter alia, E.C.C.M. Kemmeren, ‘The Netherlands I: 
The Renneberg, X Holding and Commission v. the Netherlands Cases’, in ECJ recent developments in direct 
taxation 2008, eds M. Lang, P. Pistone, J. Schuch & C. Staringer (Vienna: Linde Verlag, 2008), 263-302, M.G.H. 
Schaper, ‘De zaak Renneberg: return to sender?’, Maandblad Belasting Beschouwingen 2 (2009): 51-70 
and Opinion of Advocate General Wattel delivered on 10 February 2009, No. 39 258bis, Vakstudie Nieuws 
2009/21.8. 

988 Cf., inter alia, ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273; ECJ 19 January 2006, C-265/04, 
Bouanich [2006] ECR I-923 and ECJ 14 December 2006, C-170/05, Denkavit Internationaal and Denkavit 
France [2006] ECR I-11949. See also Opinion of Advocate General Geelhoed delivered 23 February 2006, 
C-374/04, Test Claimants in Class IV of the ACT Group Litigation [2006] ECR I-11673, point 66.

989 ECJ 29 April 1999, C-311/97, Royal Bank of Scotland [1999] ECR I-2651, paras 26 et seq. 

990 Cf. Opinion of Advocate General Léger delivered on 14 April 2005, C-253/03, CLT-UFA SA [2006] ECR I-1831, 
point 68. 

991 This principle entails that “a Member State may not exclude economic cross-border movements from tax 
advantages available to domestic transactions once it has recognized within its national tax law that both 
groups of activities are in a comparable situation with regard to underlying tax burdens, or that regulatory 
alternatives are conceivable or already exist to diminish or even completely wipe out any difference in tax 
treatment”; cf. A. Cordewener et al. ‘The Tax Treatment of Foreign Losses: Ritter, M&S, and the Way Ahead 
(Part Two)’, European Taxation 5 (2004): 223, with further references to the German language literature.
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not subject to tax in the host Member State.992 The host Member State may therefore treat 
residents and non-resident taxpayers differently, for instance with respect to the treatment 
of  foreign losses.993 

Comparability can furthermore be established or confirmed on the basis of  the purpose of  
the tax legislation at issue.994 In X Holding the ECJ clearly held that, according to constant 
case law, “the comparability of  a Community situation with an internal situation must be 
examined having regard to the aim pursued by the national provisions at issue [italics added, DS].”995 
Accordingly, in Amurta the ECJ considered non-resident and resident shareholders receiving 
dividend payments stemming from the same Member State to be objectively comparable 
in relation to the prevention of  economic double taxation of  dividends distributed by 
companies which are resident in that Member State.996 As a result, non-resident shareholders 
should be granted equal treatment by that Member State with regard to the application 
of  domestic rules for the avoidance of  double taxation of  the dividend income received. 
Comparability can be confirmed, lastly, where non-residents are granted the right under 
an applicable tax treaty not to be discriminated against compared to residents. In Royal 
Bank of  Scotland, the ECJ observed in the context of  discriminatory tax treatment of  a 
permanent establishment in Greece which formed part of  a company established in the 
United Kingdom that under the non-discrimination provision under the applicable tax 
treaty, Greek permanent establishments had to be treated in the same way as Greek resident 
companies. Accordingly, the ECJ ruled with respect to this permanent establishment that 
“it is accepted in a formal convention that it is in a situation objectively comparable to that 
of  a Greek company.”997

992 ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 35; ECJ 12 December 2002, C-324/00, 
Lankhorst-Hohorst [2002] ECR I-11779, para. 28; ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373, paras 
37-38. 

993 ECJ 15 May 1997, C-250/95, Futura [1997] ECR I-2471. One – dogmatically inconsistent – exception is, 
however, applied by the ECJ in this respect in the case of foreign expenses in ECJ 16 October 2008, C-527/06, 
Renneberg [2008] ECR I-7735. To the extent the criteria as set out in the Schumacker case are met, the ECJ 
requires the source state to recognize these expenses and, accordingly, allow deduction from the taxable 
base in the same way as applied to its resident taxpayers, irrespective of the fact that these expenses do 
not fall within the jurisdiction of the source state (which would justify the conclusion that there is no 
comparability to this extent between non-resident and resident taxpayers). For a critical assessment see: 
Kemmeren, ‘The Netherlands I: The Renneberg, X Holding and Commission v. the Netherlands Cases’, 263-
302. 

994 Cf., inter alia, ECJ 27 November 2008, C-418/07, Papillon [2008] ECR I-8947, para. 27. See furthermore 
Opinion of Advocate General Léger delivered on 14 April 2005, C-253/03, CLT-UFA SA [2006] ECR I-1831, 
point 80, with further references. 

995 CJEU 25 February 2010, C-337/08, X Holding [2010] ECR I-1215, para. 22. 

996 ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, para. 41. 

997 ECJ 29 April 1999, C-311/97, Royal Bank of Scotland [1999] ECR I-2651, para. 31; Opinion of Advocate 
General Stix-Hackl delivered on 15 December 2005, C-386/04, Stauffer [2006] ECR I-8203, point 93.
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With respect to the differential treatment of  a taxpayer by the source state according to the 
place of  residence of  its controlling shareholder, it is observed that no clear criteria can be 
found in the ECJ’s case law on the basis of  which comparability is determined. So far, the 
ECJ has simply found that such different treatment constitutes a forbidden discrimination, 
without further assessing whether or not a domestically controlled company and a foreign 
controlled company find themselves, for the purposes of  the tax rule at issue, in a situation 
which is objectively comparable.998 Comparability appears to be implicitly assumed in these 
cases. It is submitted, however, that the same principle of  tax liability seems to serve as a 
benchmark as well. In other words, insofar as a foreign controlled company falls within 
the tax jurisdiction of  the host state, which will normally be the case, this company is 
comparable to a domestically controlled company.

As far as outbound investments are concerned, it is observed that the ECJ, again, does not always 
clearly indicate on the basis of  which criterion it concludes that a taxpayer with investments 
abroad is comparable to a taxpayer who invests domestically. It is true that the ECJ sometimes 
refers to the objective behind the contested tax measure in order to accept comparability. 
For instance, in Manninen the ECJ held that in the face of  a tax rule which takes account of  
the corporation tax owed by a company in order to prevent double taxation of  the profits 
distributed, shareholders who are fully taxable in Finland find themselves in a comparable 
situation, whether they receive dividends from a company established in Finland or from a 
company established in another Member State.999 In a number of  other cases, however, the 
ECJ again simply appears to presuppose comparability and only establishes that the contested 
tax provision has the effect of  dissuading resident taxpayers from investing their capital abroad 
or, as the case may be, companies established abroad from raising their capital in the taxpayer’s 
home state.1000 In these cases, the ECJ does not apply a clear criterion. It is submitted, however, 
that comparability exists to the extent both categories of  resident taxpayers are taxed on the 
same items of  income.1001 Thus, resident taxpayers who are both subject to unlimited tax liability 
in a given Member State may not be taxed less favourably by that Member State depending on 
whether they receive income from a domestic or foreign investment. And this is irrespective 
of  whether the foreign investment is subject to tax liability by this Member State, although in 
such a case the differential treatment may subsequently be justified.1002 

998 Cf. for instance, ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 32; ECJ 17 
January 2008, C-105/07, Lammers & Van Cleeff [2008] ECR I-173, paras 21-23.

999 ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477, para. 36. See also ECJ 14 September 1999, 
C-391/97, Gschwind [1999] ECR I-5451, para. 26.

1000 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, paras 34-35. 

1001 See, by analogy, Opinion of Advocate General Tizzano delivered on 10 November 2005, C-292/04, Meilicke 
and others [2007] ECR I-835, point 21. 

1002 Cf. ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, paras 38 et seq.
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One can infer from the above that tax liability constitutes a main criterion in order to 
establish comparability. In addition, comparability can be established or confirmed on the 
basis of  the purpose of  the tax legislation at issue1003 and on the basis of  a formal convention, 
such as a tax treaty, in which comparability is accepted.1004 Member States applying different 
methods of  taxing income therefore need to show that this differential treatment is justified, 
in the contested tax measure, on the basis of  existing objective differences between residents 
and non-residents. 

Notwithstanding the above, one further distinction needs to be made in this respect. The 
above criterion of  tax liability does not give a straight answer to the underlying question as 
to on the basis of  which criteria one should determine what the right comparator or tertium 
comparationis is in a given case.1005 After all, one should compare apples with apples and not with 
pears.1006 This question is of  particular relevance when a non-resident company wishes to be 

1003 Cf., inter alia, ECJ 27 November 2008, C-418/07, Papillon [2008] ECR I-8947, para. 27. See furthermore 
Opinion delivered on 14 April 2005 by Advocate General Léger, C-253/03, CLT-UFA SA [2006] ECR I-1831, 
point 80 with further references. 

1004 ECJ 29 April 1999, C-311/97, Royal Bank of Scotland [1999] ECR I-2651, para. 31; Opinion of Advocate 
General Stix-Hackl delivered on 15 December 2005, C-386/04, Stauffer [2006] ECR I-8203, point 93.

1005 One could, for instance, legitimately wonder whether a valid comparison can be drawn between individuals 
and corporations. In ECJ 12 December 2006, C-374/04, Test Claimants in Class IV of the ACT Group Litigation 
[2006] ECR I-11673, the comparison was made between resident individual shareholders, on the one hand, 
and non-resident corporate shareholders on the other (cf. question 1(a)). The ECJ seems, however, to have 
overlooked this point and did not consider the issue of comparability in its decision. 

1006 This was not clearly recognized by the Netherlands legislator who refrained from introducing new rules 
on the limitation of the deduction of interest; State Secretary of Finance dated 5 December 2009, No. 
DB2009/674 M, Vakstudie Nieuws 2009/62.14, para. 5. Although these rules would apply in domestic 
and transnational situations equally, the State Secretary of Finance nevertheless feared that they could 
constitute discrimination since in a purely domestic context, the effects of the proposed rules could 
be negated if the domestic companies were to opt for fiscal consolidation under the Netherlands fiscal 
unity regime. Hence, the proposed rules would constitute a de facto discrimination. In the author’s 
opinion, this is clearly an example of comparing apples with pears. The appropriate reference group 
in such a case should be Netherlands companies which, like the non-resident company, do not form 
part of a Netherlands fiscal unity as this is the actual situation; and the reference group is therefore not 
Netherlands companies who are included in a fiscal unity. The view taken by the Netherlands legislator 
would introduce a variable element when choosing the right comparator. Apart from forming a fiscal 
unity, domestic companies could also have merged, been converted into a transparent entity, established 
branches instead of subsidiaries, etc. The view of the Netherlands State Secretary has nevertheless been 
endorsed by a large number of Netherlands scholars; cf., for instance, S.C.W. Douma, ‘Sinterklaasbrief: 
fiscale-eenheidsvoordelen zonder fiscale eenheid!’, Nederlands Tijdschrift voor Fiscaal Recht 2599 (2009): 
1-3; O.C.R. Marres & V. Kalloe, ‘Analytische vennootschapsbelasting’, Nederlands Tijdschrift voor Fiscaal Recht 
340 (2010), 9-14; D.M. Weber, Comment on Case C-337/08, X Holding, Highlights & Insights on European 
Taxation 2010/7.6. Dissenting, on the other hand, for instance, P.H.J. Essers, ‘Enkele kanttekeningen bij de 
kritiek op X Holding’, Nederlands Tijdschrift voor Fiscaal Recht 2239 (2010), 1-4; Advocate General Wattel 
in his Opinion delivered on 7 July 2010, No. 09/05115, Vakstudie Nieuws 2010/41.9, point 7.18; Q.W.J.C.H. 
Kok, ‘De onmogelijkheid van een grensoverschrijdende fiscale eenheid in de vennootschapsbelasting’, 
Weekblad Fiscaal Recht 6858, (2010): 607-615; B.J. Kiekebeld, ‘Fiscale Eenheid niet over de grenzen!’, NTFR 
Beschouwingen 18 (2010): 16-19, who nevertheless makes an exception for final losses. This view of the 
Netherlands State Secretary has, however, rightly been rejected by the Netherlands Supreme Court in its 
decision of 24 June 2011, No. 09/05115, Vakstudie Nieuws 2011/32.11.
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granted the same tax treatment as a resident company which is subject to a special tax regime, 
which may the case for example with pension funds and investment funds. Such domestic 
funds may enjoy special tax benefits which are not available for other resident companies. 
The question then arises as to the extent to which a non-resident company should be 
compared to a resident company falling under the special tax regime or to a company which 
is subject to the general tax regime applicable in the Member State concerned. As correctly 
established by Advocate General Sharpston in her Opinion in Deutsche Shell, “the decision as 
to whether there is (or is not) discriminatory treatment often turns upon the precise choice 
of  comparator.” Case law of  the ECJ in the field of  direct taxation is nevertheless scarce 
in this regard, but guidance can be derived from Lankhorst, Stauffer and Aberdeen Property 
Fininvest Alpha Oy. In Lankhorst the right to deduct interest payments under the German 
thin capitalization rules was made dependent on the question whether the interest recipient 
was entitled to a corporation tax credit which was basically not the case where the interest 
recipient was not subject to German corporation tax. The German Government contended 
in this respect that the contested German thin capitalization rules were non-discriminatory 
because a significant number of  German taxpayers were, like non-resident taxpayers, also 
excluded from the right to a German tax credit. This group particularly included public 
bodies and tax-exempt corporations carrying out business in a specific field or performing 
tasks which should be encouraged. The ECJ nevertheless rejected the German argument by 
indicating that tax-exempt public bodies and tax-exempt corporations carrying out business 
in a specific field or performing tasks which should be encouraged were not an appropriate 
reference group. The situation of  the interest recipient (the non-resident parent company 
of  the German taxpayer) who was carrying on a business for profit and who was subject 
to corporation tax could not “validly be compared” to this category of  corporation.1007 The 
comparison had to be made with German companies which are carrying on a business for 
profit and which are subject to corporation tax.

This ruling clearly illustrates that the choice of  a comparator must be valid. However, at 
the same time the ruling remains silent on the question as to on the basis of  which criteria 
this should be determined. Presumably this was because in this case it was sufficiently clear 
that the parent company of  Lankhorst did not qualify as one of  the specifically tax-exempt 
entities mentioned above. The question nevertheless arises whether the same holds true 
in cases where a non-resident company would qualify as an entity subject to a special tax 
regime in the other Member State. From Stauffer it follows that in such a case, comparability 
is present. In this case the question basically was the extent to which Germany should 
grant equal tax treatment to foundations established abroad. The ECJ ruled in this case 

1007 ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 28. 
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that “where a foundation recognised as having charitable status in one Member State also 
satisfies the requirements imposed for that purpose by the law of  another Member State and where its object 
is to promote the very same interests of  the general public (..) the authorities of  that Member State 
cannot deny that foundation the right to equal treatment solely on the ground that it is not 
established in its territory [italics added, DS].”1008

The question remains whether the same approach is valid where a non-resident company 
is subject to a special tax regime in its Member State of  residence but does not meet all the 
requirements imposed on a comparable tax regime applicable in another Member State. By 
analogy to Stauffer, one could infer that in such a case comparability can be denied. In fact, 
the ECJ held in this case that “it is not a requirement under Community law for Member 
States automatically to confer on foreign foundations recognised as having charitable status 
in their Member State of  origin the same status in their own territory.”1009 According to 
the ECJ, “Member States are free to determine what the interests of  the general public 
they wish to promote are by granting benefits to associations and foundations which 
pursue objects linked to such interests in a disinterested manner.”1010 This ruling implies 
that no comparability exists if  a foreign entity, such as a pension or investment fund, does 
not meet all local requirements imposed by the other Member State. On the other hand, 
the ECJ’s considerations in Aberdeen Property Fininvest Alpha Oy suggest that a foreign fund 
need not always comply with all local requirements imposed by another Member State in 
order to establish comparability. In this case the question was whether a share company 
or an investment fund governed by Finnish law and a SICAV governed by Luxembourg 
are to be regarded as comparable despite the fact that a form of  company corresponding 
exactly to a SICAV is not recognized under Finnish legislation.1011 The ECJ held that this 
circumstance “cannot in itself  justify a difference in treatment, since, as the company law of  
the Member States has not been fully harmonised at Community level, that would deprive 
the freedom of  establishment of  all effectiveness.”1012 Hence, some leeway seems to exist 
when choosing the right comparator and no 100% comparability is required. On the other 
hand, the ECJ did not rule out that differences between a SICAV governed by Luxembourg 
law and a share company governed by Finnish law could have been sufficient to create 
an objective distinction with respect to exemption from withholding tax on dividends 

1008 ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203, para. 40. 

1009 Ibid., para. 39. 

1010 Ibid. 

1011 ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145. In more depth on this 
case: M. Helminen, ‘The Finnish Dividend Withholding Tax System and the Principle of the Free Movement 
of Capital: A Never-Ending Story?’, European Taxation 9 (2010): 402-408. 

1012 ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, para. 50. 
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received.1013 Apparently, the Finnish and other intervening Governments did not succeed in 
convincingly demonstrate the existence of  such differences. 

In the author’s view, when determining the right comparator, differences that are not 
relevant should not be taken into account. And the question whether or not differences are 
relevant should in the author’s view be answered on the basis of  the underlying rationale 
of  the contested special tax regime. Where, for instance, the rationale of  a special tax 
regime or tax exemption applicable to resident investment funds is to create tax neutrality 
between direct portfolio investors and those investing indirectly through an investment 
fund, comparability with non-resident investment funds could be construed if  a non-
resident investment fund is equally subject, in its place of  residence, to a comparable 
regime based on the same rationale. A particular feature of  such a regime would be that 
the income received by the fund be distributed to its ultimate investors within a certain 
period of  time in order to guarantee effective taxation and, hence, tax neutrality. If  a 
foreign investment fund is subject a similar obligation to distribute its investment income, 
this would be a positive indication for comparability.1014 The same would apply in the case 
of  pension funds which are tax exempt based on the idea that pensions should ultimately 
be taxed only upon actual payment to the beneficiaries. Where a foreign pension fund is 
subject to full tax exemption based on a similar rule, this would be a positive indication 
for comparability.1015

2.5.3 Most-favoured-nation treatment under the Treaty freedoms 

A related question is to which extent the Treaty freedoms include an obligation of  most-
favoured-nation treatment, that is to say, an obligation to tax transnational investment in 
one Member State no less favourably than a similar transnational investment in another 
Member State. When addressing this question, a distinction should in the author’s opinion 

1013 By analogy, ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, para. 50. 

1014 See also ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, para 73. In 
this case the ECJ suggests that where an exemption of dividends from withholding tax is subject to the 
condition that the dividends received by a share company are distributed onward by it, followed by the 
taxation in the hands of the shareholders in the company, such is allowed under the Treaty freedoms. On 
similar lines: Calisto Pato who submits that a comparison should be established only in relation to funds 
that have common characteristics; A. C. Pato & P.G. Seize, ‘Cross-border Direct Tax Issues of Investment 
Funds: The Aberdeen Case’, EC Tax Review 5 (2008): 202-203. The author nonetheless disagrees with 
the authors’ view that funds which operate under the UCITS Directive should always be considered to 
be structurally comparable with each other. The reason is that in several Member States (such as The 
Netherlands) operation under the UCITS Directive is not necessarily material under a special tax regime 
applicable to investment funds. 

1015 The question as to the extent to which investment funds established in other Member States and third 
countries must be considered to be comparable to French investment funds is currently pending before 
the ECJ; see Decision of the Conseil d’État dated 23 May 2011, No. 344678, pending case C-338/11 and 
347/11, FIM Santander. See in more detail: Section VII.5.6.3.
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be made between measures which merely allocate taxation rights between Member States 
and measures under which allocated taxation powers are exercised by a Member State. 

With respect to the first category, an extensive scholarly debate has been held in the past 
as to whether Member States are obliged under the Treaty freedoms to grant taxpayers the 
right to apply the double tax treaty most favourable to them.1016 In D. the ECJ answered this 
question in the negative.1017 In this case the question was inter alia whether a Netherlands 
taxpayer resident in Germany owning real estate situated in the Netherlands should be 
entitled to a specific benefit which would have been granted, under the tax treaty concluded 
between the Netherlands and Belgium, to a Netherlands taxpayer resident in Belgium. The 
ECJ considered the fact that the reciprocal rights and obligations deriving from the tax 
treaty between the Netherlands and Belgium apply only to persons resident in one of  the 
two contracting states, an inherent consequence of  bilateral double tax treaties. Therefore, a 
taxable person resident in Belgium is, in the ECJ’s reasoning, insofar not in the same situation 
as a taxable person resident outside of  Belgium as far as the taxation of  Netherlands real 
property is concerned. According to the ECJ, the provision of  the tax treaty between the 
Netherlands and Belgium at issue here is an integral part of  this tax treaty and contributes 
to its overall balance instead of  constituting a benefit separable from the remainder of  this 
treaty. 

The ruling of  the ECJ has been criticized in the literature and, in the author’s view, not 
without reasonable grounds.1018 In fact, the ECJ “allows different treatment because there 

1016 Cf. among those who have argued in favour of the applicability of the MFN doctrine in this regard, inter 
alia: D. Weber & E. Spierts, ‘The “D Case”: Most-Favoured-Nation Treatment and Compensation of Legal 
Costs before the European Court of Justice’, European Taxation 2-3 (2004): 65-71; Van Thiel, Free Movement 
of Persons and Income Tax Law, 204 et seq.; 291 et seq. Dissenting, inter alia, Kemmeren, Principle of Origin, 
127 et seq.; De Graaf, 207 et seq.

1017 ECJ 5 July 2005, C-376/03, D. [2005] ECR I-5821, para. 63.

1018 See also Paternotte in a case note to this case in Highlights & Insights on European Taxation 2008/2.8, who 
submits that the decision of the ECJ would be easier to understand had the ECJ admitted that there was 
an unequal treatment of equal situations, but that this unequal treatment was justified by the different 
negotiation processes, based on differences (amongst others) in tax systems. See for further criticism, for 
instance, Van Thiel, who characterizes the decision as “an astonishingly internal market unfriendly decision” 
and considers both the legal reasoning of the ECJ and the final outcome in this case “highly questionable.”; 
S. van Thiel, ‘A Slip of the European Court in the D case (C-376/03): Denial of the Most-Favoured-Nation 
Treatment because of Absence of Similarity?’, Intertax 10 (2005): 455; Schuch even speaks of a “poison 
pill for the Common Market”; J. Schuch, ‘Critical notes on the European Court of Justice’s D case decision 
on most-favoured-nation treatment under tax treaties’, EC Tax Review 1 (2006): 9. Several authors do not 
exclude the possibility that the ECJ will repeal or at least modify its decision when appropriate; case note 
MRM in Nederlandse Jurisprudentie 412 (2005) and A. Cloer, ‘EWS-Kommentar’, Europäisches Wirtschafts- 
und Steuerrecht, 423 (2005): 425. Rädler can accept the decision in the D. case as a de-minimis rule for 
personal exemption. He wonders whether the situation where, for instance, the Netherlands and Belgium 
would agree that Netherlands subsidiaries controlled by Belgian investors would be tax exempt for the 
first five years would also be covered by the D. and Gilly cases; A.J. Rädler, ‘Most-Favoured Nation Principle 
and Internal Market – some Afterthoughts to Case D., in Comparative Fiscal Federalism, eds R.S. Avi-Yonah, 
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is different treatment.”1019 This is not a very convincing line of  reasoning.1020 It is true that, 
as far as the distributive provisions of  a double tax treaty are concerned, granting a right to 
most-favoured-nation treatment to taxpayer could cause major distortions in competition 
which would be to the detriment of  the establishment of  an internal market. However, it 
is observed that the ECJ already held in Gilly that Member States are free to determine the 
criteria for taxation on income with a view to eliminating double taxation.1021 Thus, as far as 
distributive rules are concerned, the ECJ could have solved this issue among the same lines 
set out in Gilly, which would have been a far more convincing way of  reasoning.1022 

In D., the application of  the most-favoured-nation doctrine on distributive rules included 
in a double tax treaty was at stake. To the extent distributive rules included in domestic law 
are concerned, one can infer from Columbus Container Services that, again, the ECJ does not 
see room for the application of  the most-favoured-nation doctrine. The argument of  the 
taxpayer in this case entailing that the German domestic provision lead to a distortion of  the 
choice that companies have to establish themselves in different Member States was rejected 
by the ECJ under reference to the autonomy that Member States have in this regard.1023 

As far as the second category of  non-distributive provisions is concerned, some scholars 
defend the position in the literature that to the extent non-distributive rules under national 
law are at stake, the Treaty freedoms include a right of  most-favoured-nation treatment.1024 
This view finds support in the ECJ’s ruling in OESF.1025 In this case, the ECJ held that the 
unilateral differential treatment by the Netherlands of  different Member States that have 
concluded a tax treaty with the Netherlands and Member States that have not constituted a 
restriction of  the free movement of  capital under Article 63(1) TFEU. Nevertheless, given 
the objective of  the contested Netherlands tax rule, the ECJ concluded that in the case at 

J.R. Hines & M. Lang (Alphen aan den Rijn: Kluwer Law International, 2007), 403-404.

1019 Van Thiel, ‘A Slip of the European Court in the D case’, 455. 

1020 In fact, a similar argument raised by the German Government in STEKO entailing that the situation of a 
company holding shares in a resident company and that of a company holding shares in a non-resident 
company are not objectively comparable since both categories are subject to a different tax system was 
firmly rejected by the ECJ on the basis of the argument that it is precisely the application of different 
taxation systems that is responsible for the difference in treatment; ECJ 22 January 2009, C-377/07, STEKO 
Industriemontage [2007] ECR I-299, paras 31-33.

1021 ECJ 12 May 1998, C-336/96, Gilly [1998] ECR I-2793, para. 24.

1022 In the same vein: A. Cordewener & E. Reimer, ‘The Future of Most-Favoured-Nation Treatment in EC Tax Law 
– Did the ECJ Pull the Emergency Brake without Real Need? – Part 2’, European Taxation 7 (2006): 299-300 
and 306. 

1023 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, paras 44, 50-51.

1024 Cf. De Graaf, 117. 

1025 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747. 
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hand the two categories of  Member State were not in a comparable position.1026 In any case, 
the ECJ did not exclude the possibility that unilateral differential treatment of  Member States 
may be prohibited under the Treaty freedoms to the extent non-distributive provisions are 
at stake.1027 With respect to non-distributive rules included in a tax treaty, on the other hand, 
it is unlikely that the ECJ will, on being asked, deviate from its principles as formulated in 
D. In this context, the Netherlands Supreme Court did not see room for the application of  
the most-favoured-nation doctrine with respect to tax sparing credit provisions included 
in a number of  Netherlands tax treaties since, according to the decision of  the Supreme 
Court, these provisions constitute an integral part of  the tax treaties concerned and cannot 
be separated from the rest of  the tax treaty.1028 Nonetheless, also the Netherlands Supreme 
Court left the possibility open that the most-favoured-nation doctrine can be applied in the 
case of  unilateral provisions. It can therefore be concluded that there still might be some 
room for application of  the most-favoured-nation doctrine in the field of  corporate income 
taxation in certain circumstances where the application of  non-distributive rules are at stake, 
as the case law of  the ECJ does not fully rule out this possibility. In general terms, however, 
it is safe to assume that the impact of  the most-favoured-nation doctrine in the field of  
corporate income taxation is rather limited. 

2.5.4 Non-discriminatory restrictions under the Treaty freedoms

Above, it was established that transnational investment can be impeded not only by 
discriminatory or true restrictions, but also by non-discriminatory or quasi-restrictions. It is 

1026 Ibid., paras 56 et seq.

1027 On the same lines: Lang who takes the view, under reference to Orange European Smallcap Fund, that the 
situation of taxpayers who receive income from different Member States may be viewed as comparable; 
Lang, ‘Recent Case Law of the ECJ in Direct Taxation’, 105. He submits for instance that the application by a 
Member State of the exemption method in a tax treaty concluded with one Member State and the credit 
method in a tax treaty with another Member State infringes the most-favoured-nation requirement under 
the Treaty. He cannot see any reason why resident taxpayers that run a business through a permanent 
establishment in Member State A should be treated differently by their own residence state vis-à-vis 
resident taxpayers with a permanent establishment in Member State B; M. Lang, ‘Double Taxation and 
EC Law’, in Comparative Fiscal Federalism, 43; See in a similar vein furthermore: T. Rödder & J. Schönfeld, 
‘Meistbegünstigung und EG-Recht: Anmerkung zu EuGH vom 5.7.2005, C-376/03 („D.”), IStR 2005, 483’, 
Internationales Steuerrecht 13 (2005): 525 et seq.; S. van Thiel, ‘Why the ECJ should Interpret Directly 
Applicable European Law as a Right to Intra-Community Most-Favoured-Nation Treatment – Part 2’, 
European Taxation 7 (2007): 327. 

1028 Netherlands Supreme Court 10 October 2008, No. 43 619, Beslissingen in Belastingzaken 228 (2009). One 
could, however, ask whether tax sparing credits really concern the allocation of taxation powers. On similar 
lines: Thiel, ‘Why the ECJ should Interpret Directly Applicable European Law’, 327. Also, Lang and Dommes 
are of the view that a “tax sparing credit – although “packed” in a DTC, must be considered as a subsidy 
where the DTC is only the channel of transfer.” Therefore, in their view, “a tax sparing credit is no “integral 
part” of the treaty but can easily be abstracted from it. As a consequence, most-favoured-nation treatment 
can be accepted without the need to pass on a tax sparing credit”; M. Lang & S. Dommes, ‘Tax Treaty Law 
and EC Law – Reciprocity and the Balance of a Tax Treaty’, in Tax Treaty Law and EC Law, eds M. Lang, J. 
Schuch & C. Staringer (Vienna: Linde Verlag, 2007), 80-81.
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this last type of  restriction that is subject to examination in this section.1029 When addressing 
this question, the starting point must be that the Treaty freedoms “are not concerned with 
any disparities in treatment which may result, between Member States, from differences 
existing between the laws of  the various Member States, so long as they affect all persons 
subject to them in accordance with objective criteria and without regard to their nationality”, 
as the ECJ ruled in Perfili.1030 From Schempp one can furthermore infer that this approach 
also holds true in the field of  corporate income taxation. In this case the ECJ ruled that 
the Treaty offers no guarantee to a citizen of  the Union that transferring his activities to 
a Member State other than that in which he previously resided will be neutral as regards 
taxation.1031 It added that, given the disparities in the tax legislation of  the Member States, 
such a transfer may be to the citizen’s advantage in terms of  taxation or not, according 
to circumstances.1032 Accordingly, one cannot invoke the Treaty freedoms for the simple 
fact that less strict rules apply in other Member States.1033 Hence, at first glance one could 
conclude that non-discriminatory company tax restrictions are not governed by the Treaty 
freedoms. 

Despite the above, the ECJ has nevertheless decided in a number of  cases that also non-
discriminatory restrictions can be caught by the Treaty freedoms. This extension of  the 
scope of  the Treaty freedoms was allowed for the first time in Rewe-Zentral.1034 In this 
case, the ECJ ruled that “[o]bstacles to movement within the Community resulting from 
disparities between the national laws relating to the marketing of  the products in question 
must be accepted in so far as those provisions may be recognized as being necessary in 
order to satisfy mandatory requirements relating in particular to the effectiveness of  fiscal 
supervision, the protection of  public health, the fairness of  commercial transactions and the 
defence of  the consumer”1035 Thus, in this case the ECJ essentially accepted that restrictions 
resulting from disparities may also be caught by the Treaty provisions, by introducing at the 
same time a new set of  justification grounds in addition to those written down in the Treaty, 
which is nowadays commonly referred to as the “rule of  reason”. 

1029 In more depth on this issue, for instance, A. Cordewener, Europäische Grundfreiheiten und nationales 
Steuerrecht, 342 et seq.

1030 Cf. ECJ 1 February 1996, C-177/94, Perfili [1996] ECR I-161, para. 17 with further references. 

1031 ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 45. 

1032 ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 45 with further references. See also ECJ 23 
October 2008, C-157/07, Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061, para. 50. 

1033 ECJ 10 May 1995, C-384/03, Alpine Investments [1995] ECR I-1141, para. 27; ECJ 14 July 1994, C-379/03 
Peralta [1994] ECR I-3453, para. 48.

1034 ECJ 20 February 1979, 120/78, Rewe-Zentral AG [1979] ECR 649. 

1035 Ibid. para. 8. 
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This raises the question: under which circumstances can non-discriminatory restrictions still 
be caught by the Treaty freedoms? From subsequent case law of  the ECJ one can deduce 
that this can be the case where a national provision directly restricts access to the market in other 
Member States.1036 Advocate General Bot, in his Opinion in Corporación Dermoestética, aptly 
addresses this issue as follows:

“It is therefore the effects which they have on market access which make it possible for such 

measures to be classified as ‘restrictions’ within the meaning of  Articles 43 EC and 49 EC. Those 
measures constitute restrictions on the freedoms of  movement because, by hindering access by new operators to 
the market in question, they constitute, from an objective point of  view, barriers to the freedoms of  movement. 
Measures which prohibit or render more difficult access to the market by new economic 

operators freeze the market concerned in its present state and are therefore, by their nature, incompatible with 
the freedoms of  movement and free competition on which the common market is based [italics added, DS].”

1037
 

Hence, a measure that effectively restricts access to the market can be regarded as 
incompatible with the Treaty freedoms, even if  it were to apply without distinction. In fact, 
one could consider this a question of  causality. That is to say, measures which restrict market 
access very directly can be regarded as making the free movement virtually illusory, even if  
they are applied in a non-discriminatory way.1038 These measures could be contrasted against 
the type of  measures the effects of  which are too uncertain and too indirect to be regarded 
as liable to hinder trade between Member States under the aforesaid rule of  remoteness.1039 
The key question therefore is: can a non-discriminatory tax measure be regarded as directly 
restricting market access? In the author’s opinion, this question must normally be answered 
in the negative. Although tax measures that apply without distinction may influence 
transnational investments, they are not of  such a nature as to directly hindering access by 
new operators to the market of  a Member State.1040 

1036 Cf. ECJ 15 December 1995, C-415/93, Bosman [1995] ECR I-4921, para. 99 read in conjunction with paras 
209-210 of the Opinion of Advocate General Lenz delivered on 20 September 1995. See furthermore ECJ 
10 May 1995, C-384/03, Alpine Investments [1995] ECR I-1141; ECJ 4 June 2002, C-483/99, Commission v. 
France [2002] ECR I-4781. 

1037 Opinion of Advocate General Bot delivered on 31 January 2008, C-500/06, Corporación Dermoestética 
[2008] ECR I-5785, point 73.

1038 For instance, as regards non-discriminatory national rules vesting “golden shares”, the ECJ has consistently 
held that even though such rules may not give rise to unequal treatment, they are liable to impede the 
acquisition of shares in the undertakings concerned and to dissuade investors in other Member States 
from investing in the capital of those undertakings and are therefore liable to render the free movement of 
capital illusory; ECJ 4 June 2002, C-483/99, Commission v. France [2002] ECR I-4781, para. 41.

1039 Cf. although not in explicit terms, A. Cordewener, ‘The Prohibitions of Discrimination and Restrictions’, in EU 
Freedoms and Taxation, 34. 

1040 See also: S.C.W. Douma & F.A. Engelen, ‘Non-discriminatory tax obstacles to free movement’, in Europäisches 
Steuerrecht, Festschrift für Friedrich Rödler zum 60. Geburtstag, eds M. Lang & C. Weinzierl (Vienna: Linde 
Verlag, 2010), 196 who accept that taxation as such is not prohibited under the free movement provisions. 
They nevertheless argue for the introduction of a ‘but for’ test, meaning that a restriction of the free 
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This view finds support in Kerckhaert, which case concerned double taxation of  dividends. In 
this case the ECJ ruled that the adverse consequences that might arise from the application 
of  a – non-discriminatory – income tax system result from the exercise in parallel by two 
Member States of  their fiscal sovereignty and, consequently, do not constitute a restriction 
within the meaning of  Article 63(1) TFEU.1041 Thus, the infringement of  the free movement 
must apparently be more direct, such that it makes the free movement virtually illusory. 
In the author’s view, this will be the case in the field of  corporate income taxation only 
in exceptional circumstances, for instance if  a tax measure were to be tantamount to 
expropriation. In such a case, the exercise of  the Treaty freedoms would be rendered 
illusory. But save for these exceptional circumstances, a non-discriminatory company tax 
restriction would normally not be caught by the Treaty freedoms.1042

movement exists whenever the activity concerned would have been taxed less heavily but for the tax 
measure being considered; ibid., 201. 

1041 ECJ 14 November 2006, C-513/04, Kerckhaert and Morres [2006] ECR I-10967, para. 20. See also M. Isenbaert, 
‘The Contemporary Meaning of ‘Sovereignty’’, 277. It is added for completeness’ sake that in AMID and 
Krankenheim the ECJ considered the contested tax rules to constitute a discriminatory restriction although 
these rules were essentially non-discriminatory; ECJ 23 October 2008, C-157/07, Krankenheim Ruhesitz am 
Wannsee-Seniorenheimstatt [2008] ECR I-8061, para. 37; ECJ 14 December 2000, C-141/99, AMID [2000] ECR 
I-11619, para. 23. Critically: Isenbaert, ‘The Contemporary Meaning of ‘Sovereignty’’, 270 and W.C. Haslener, 
‘Cross-Border Loss Relief for Permanent Establishments under EC Law’, European Taxation 1 (2010): 42; 
Haslener rightly states that the negative effect in both cases should have been discussed as an issue of 
double taxation. 

1042 In the same vein: M. Lehner, ‘Tax Consequences resulting from the Application of the non-Restriction 
Principle in Areas other than Taxation: Distinction between Discriminatory and non-Discriminatory 
Restrictions’, in EU Freedoms and Taxation, 47-71, who concludes that the distinctions in the application 
of the non-restriction principle are possible and necessary as long as the common market is not fully 
integrated. In order to achieve this aim, the basic freedoms have to be complemented and supported by 
measures of harmonization in the field of direct taxation, according to Lehner. Weber is also of the opinion 
that if disadvantages arising from disparities are considered to be restrictions, the Member States will lose 
their sovereignty since their own taxation rights will be linked to how another Member State taxes. In 
such a case, the ECJ would be forced to make political decisions that belong within the sovereignty of the 
Member States; Weber, ‘In Search of a (New) Equilibrium’, 594. See further: J. Snell, ‘Non-Discriminatory Tax 
Obstacles in Community Law’, International and Comparative Law Quarterly 4 (2007): 339-370. Dissenting: 
S. van Thiel, ‘Removal of income tax barriers to market integration in the European Union: litigation by 
the Community citizen instead of harmonization by the Community legislature?’, EC Tax Review 1 (2003): 
10, who concludes that in view of ex-Article 293 EC and the solidarity obligations under ex-Article 10 EC, 
read in relation with the Treaty articles on the free movement, Member States are under an obligation 
to abolish double taxation, in so far as necessary, i.e. in so far as not yet abolished by Community law 
(in particular by the Parent-Subsidiary Directive). On the same lines: W. Vandenberghe, ‘Naar een interne 
markt zonder internationale juridische en economische dubbele belasting?’ Tijdschrift voor Fiscaal Recht 3 
(2005): 290: who infers from De Groot the once a Member State has concluded a double tax convention, 
it is, in its position as residence state, obliged under the Treaty freedoms to fully remove double taxation; 
Vanistendael, ‘Does the ECJ have the power’, 52-66. Vanistendael takes the view that obstacles resulting 
from double burdens caused by the cumulative application of disparate nondiscriminatory tax rules in 
two different Member States are also restrictions to the freedom of movement which in principle are 
incompatible with the basic freedoms. This follows from an analysis of the treatment of double taxation by 
the EU legislator in indirect taxes, and by the case law of the ECJ in which it held that non-discriminatory 
rules do constitute obstacles to free movements in non-tax cases. He admits the difficulty of finding an 
adequate legal basis permitting the ECJ to strike down one of the two tax systems as incompatible with 
the Internal Market. The legal basis for such a decision can be found when either the EU legislator or the 
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Nonetheless, and in addition to the above, a non-discriminatory measure may be caught 
by the Treaty freedoms where it imposes conditions for market access without considering 
comparable conditions already imposed in the other Member State. This latter principle is 
also referred to as the principle of  mutual recognition.1043 However, in the field of  corporate 
income taxation the impact of  this principle in the field of  direct taxation has been fairly 
modest. In fact, in the most genuine sense, the principle of  recognition was endorsed 
by the ECJ in the field of  direct taxation only once in Futura. In this case, the ECJ held 
that Luxembourg was not allowed to require a non-resident taxpayer to hold in that state 
accounts relating to his activities carried on there which comply with the relevant national 
rules of  Luxembourg, even though these rules similarly applied to Luxembourg resident 
taxpayers.1044 In Sandoz, the principle of  mutual recognition was, at least in the first instance, 
applied by the ECJ as well. In this case the ECJ considered the Austrian levy of  stamp duty 
on loans taken abroad a restriction of  the free movement of  capital, although stamp duty 
would also have been due if  the loan had been taken domestically. According to the ECJ, 
the Austrian levy of  stamp duty at stake deprived residents of  a Member State “of  the 
possibility of  benefiting from the absence of  taxation which may be associated with loans 
obtained outside the national territory.” Since, according to the ECJ, such a measure is likely 
to deter residents from obtaining loans from persons established in other Member States, 
it constituted an obstacle to the movement of  capital.1045 However, the ECJ subsequently 
recognized that the Austrian tax rule aimed at ensuring equal tax treatment for all natural 
and legal persons resident in Austria who enter into a contract for a loan. Therefore, the 
ECJ ultimately held the Austrian tax rule permissible because it prevented infringements of  
national tax law and regulations.1046 Thus, whereas the ECJ in the first instance presented 
its decision as a matter of  mutual recognition, it eventually decided the case in substance 
as a matter of  discrimination. Lastly, the principle of  mutual recognition was also, at least 
in substance, endorsed by the ECJ in Cadbury Schweppes, although here the ECJ held under 
the formal heading of  discrimination.1047 In this case, the ECJ held the UK CFC legislation 

overwhelming majority of national legislators has made a clear policy choice with respect to the way in 
which double burdens should be eliminated.

1043 De Graaf, 119; Barents & Brinkhorst, 320. An elaborate overview of the principle of mutual recognition is 
provided, for instance, by Fibbe, 45-103.

1044 ECJ 15 May 1997, C-250/95, Futura [1997] ECR I-2471, para. 43. 

1045 ECJ 14 October 1999, C-439/97 Sandoz [1999] ECR I-7041, paras 19-20. The fact that Sandoz concerned 
a non-discriminatory tax measure has not received much attention in the scholarly tax literature. It was, 
however, recognized by A. Cordewener & A. Schnitger, ‘Europarechtliche Vorgaben für die Vermeidung der 
internationalen Doppelbesteuerung im Wege der Anrechnungsmethode’, Steuer und Wirtschaft 1 (2006): 
60. Vandenberghe, 276. 

1046 ECJ 14 October 1999, C-439/97 Sandoz [1999] ECR I-7041, para. 24.

1047 In the same vein: J. Schönfeld, ‘The Cadbury Schweppes Case: Are the Days of the United Kingdom’s 
CFC Legislation Numbered?’, European Taxation 10 (2004): 447 who rightly states that disregarding the 
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to be in breach with the freedom of  establishment, although this legislation did not treat 
a UK parent with a foreign subsidiary worse, on an over-all basis, than a UK parent with 
a domestic subsidiary. Hence, the ECJ essentially decided that Member States should 
recognize each other’s tax systems and should not unilaterally neutralize the effects of  the 
tax system of  another Member State, save for situations of  abuse. However, as stated above, 
the ECJ decided the case under the formal heading of  discrimination. It is therefore safe to 
conclude, based on the above cases, that the impact of  the principle of  mutual recognition 
in the field of  direct taxation can be considered to be fairly modest.1048 

To sum up, a non-discriminatory company tax restriction will in principle not be caught by 
the Treaty freedoms. This may be different only where such taxation would be tantamount 
to expropriation. Notwithstanding the aforementioned, it is submitted that the application 
by a Member State of  a non-discriminatory tax measure could under certain circumstances 
come in conflict with the principle of  Union loyalty as enshrined in Article 4(3) TEU.1049 
In the author’s view, this could be the case where a Member State has extended the scope 
of  a discriminatory tax rule to purely domestic situations which completely fall outside 
the rationale of  that rule, only with the objective of  excluding it from the scope of  the 
Treaty freedoms. The author strongly believes that such practices are not in conformity with 
Article 4(3) TEU.1050

legal entity created by another legal system for tax purposes is in conflict with the principle of mutual 
recognition. Therefore, according to Schönfeld, the piercing-the-corporate-veil approach constitutes, as 
follows from the ECJ’s decision in the Sandoz case, a restriction of the fundamental freedoms in question 
since it frustrates the advantage offered by another tax system of not being subject to tax until the income 
of the legal entity is distributed.

1048 For the sake of completeness, it is submitted that Deutsche Shell did not concern a non-discriminatory 
tax measure. The difficulty in this case was that no valid comparator could be found. Hence, technically 
speaking, no discrimination could be construed, but nevertheless the effect of the German rule was that 
only transnational investments potentially suffered a disadvantage. See also Opinion of Advocate General 
Sharpston delivered on 17 December 2009, C-96/08, CIBA [2010] ECR I-2911, who contends that no non-
discriminatory restriction was at stake in Deutsche Shell. She rightly states that what is decisive is whether a 
company is disadvantaged in a cross-border situation and this disadvantage is attributable to the decisions 
of the German authorities. In the case at hand, the disadvantage does not follow from the fact that the 
differences merely flow from the co-existence of two tax systems; Opinion of Advocate General Sharpston 
delivered on 17 December 2009, C-96/08, CIBA [2010] ECR I-2911, points 41-42. Dissenting: Isenbaert, ‘The 
Contemporary Meaning of ‘Sovereignty’’, 270.

1049 According to this provision, the Member States must facilitate the achievement of the Union’s tasks and 
refrain from any measure which could jeopardize the attainment of the Union’s objectives.

1050 In this respect, Advocate General Geelhoed has viewed such practices as anathema to the internal 
market; Advocate General Geelhoed in his Opinion delivered on 29 June 2006, C-524/07, Test Claimants 
in the Thin Cap Group Litigation [2007] ECR I-2107, point 68. In the author’s view, such practices are indeed 
counterproductive for economic efficiency and thus in clear conflict with the aim and objective of the 
internal market. 
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2.6 The concept of justification grounds under the Treaty freedoms 
in the field of corporate income taxation

2.6.1 Introduction

In the previous sections an examination was made of  the circumstances under which a 
national CIT measure constitutes a restriction of  the Treaty provisions relating to freedom 
of  investment. Nonetheless, a restrictive CIT measure is not necessarily prohibited. Member 
States may be able to demonstrate that the application of  a restrictive CIT measure is justified 
on the basis of  the list of  justification grounds explicitly mentioned under the relevant free 
movement provision or on the basis of  overriding reasons in the general interest. In the 
subsequent sections, the circumstances under which Member States are able to successfully 
justify a restrictive CIT measure are examined. 

From the outset the author observes that the question whether or not a restrictive CIT 
measure is justified can be separated into three sub-tests.1051 In the first place, the contested 
tax measure must be suitable, that is, it must be of  a nature to ensure achievement of  the 
aim in question.1052 Put differently, the measure at issue must indeed contribute to achieving 
the aim pursued.1053 Whether or not a justification ground put forward by a Member State 
is valid can therefore be examined by the ECJ in the light of  the objective pursued by 
the national tax measure at issue.1054 It is essential in this regard that national legislation is 
appropriate for ensuring attainment of  the objective pursued “only if  it genuinely reflects 
a concern to attain it in a consistent and systematic manner.”1055 In other words, it must be 

1051 P. Craig & G. De Búrca, EU Law: Text, Cases and Materials (Oxford: Oxford: Oxford University Press, 2008), 
545; Cordewener et al., 223; D.J. Aigner & G.W. Kofler, Austria Clarifies Third-Country Impact of ECJ's Lenz 
Decision, Tax Notes International 5 (2004): 482; S.C.W. Douma, ‘Het evenredigheidsbeginsel stricto sensu 
als belangenafweging tussen nationale fiscale soevereiniteit en vrij verkeer’, Weekblad Fiscaal Recht 6709 
(2007): 247 et seq.; Opinion of Advocate General Maduro delivered on 13 July 2006, C-434/04, Ahokainen 
and Leppik [2006] ECR I-9171, points 24 et seq. 

1052 Cordewener et al., 482. 

1053 Opinion of Advocate General Maduro delivered on 13 July 2006, C-434/04, Ahokainen and Leppik [2006] 
ECR I-9171, point 24.

1054 See, for instance, ECJ 21 November 2002, C-436/00, X and Y [2002] ECR I-10829, para. 60. Sometimes, the 
ECJ is willing to redefine, in substance, a justification ground put forward by a Member State as another 
one. In Grønfeldt, for example, the argument put forward by the German government concerning the 
need to ensure full taxation was redefined by the ECJ as an argument based on the coherence of the tax 
system; ECJ 18 December 2007, C-436/06, Grønfeldt [2007] ECR I-12357, para. 26. Similarly, in Bosal, the ECJ 
redefined the argument that the contested tax measure aimed at avoiding an erosion of the tax base as an 
argument concerning the risk of a diminution in tax revenue, which the ECJ subsequently rejected; ECJ 18 
September 2003, C-168/01, Bosal [2003] ECR I-9409, para. 42.

1055 ECJ 10 March 2009, C-169/07, Hartlauer [2009] ECR I-1721, para. 55; ECJ 8 September 2009, C-42/07, Liga 
Portuguesa de Futebol Profissional (CA/LPFP) [2009] ECR I-9223, para. 61; CJEU 8 September 2010, C-316/07, 
C-358/07, C-359/07, C-360/07, C-409/07 and C-410/07, Stoß et al., not yet reported, para. 106 and CJEU 8 
September 2010, C-46/08, Carmen Media Group, not yet reported, para. 68. 
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apparent that a Member State is serious in achieving the aim in question.1056 As paraphrased 
by Advocate General Maduro in his Opinion in Ahokainen and Leppik, “[t]he question to be 
determined in applying the suitability test is whether the measure has any benefits at all for 
the legitimate interests on which the Member State relies.”1057 When this is not the case, the 
measure by definition infringes the principle of  suitability. 

Secondly, a restrictive tax measure must be “necessary” in that it does not go beyond what 
is necessary to attain the objective pursued by that measure.1058 This concerns the question 
whether an alternative measure is realistically available that would protect the Member State’s 
legitimate interests just as effectively, but would be less restrictive of  the free movement.1059 
Failure to opt for the less restrictive alternative amounts to an infringement of  the principle 
of  proportionality.1060

Lastly, even if  there is no other effective means, the contested tax measure must not have 
an excessive impact on the addressee’s own interests (also referred to as “proportionality 
stricto sensu”).1061 Thus, as paraphrased by Advocate General Maduro, “the Member State 
must demonstrate that the level of  protection it decides to afford to its legitimate interests 
is commensurate with the degree of  interference this causes in intra-Community trade.”1062 
The difference with the second test is that, as a result of  the third test, a Member State 
may be required to adopt a measure that is less restrictive of  intra-Union trade, even if  this 

1056 Opinion of Advocate General Kokott delivered on 11 November 2010, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, point 98. Opinion of Advocate General Maduro delivered on 13 
July 2006, C-434/04, Ahokainen and Leppik [2006] ECR I-9171, point 24, refers in this regard, on the one hand, 
to ECJ 25 July 1991, C-1/90 and C-176/90, Aragonesa de Publicidad Exterior and Publivia / Departamento de 
Sanidad y Seguridad Social de Cataluña [1991] ECR I-4151 in which the ECJ held that legislation restricting 
the advertising of alcoholic beverages is apt to protect public health, and, on the other hand, to ECJ 8 
February 1983, 124/81, Commission v. United Kingdom (UHT milk) [1983] ECR 203, in which the ECJ found 
that a regulation which required a second heat treatment in the United Kingdom for imported UHT milk 
was not an appropriate means of protecting public health. The Court noted that the United Kingdom had 
accepted some imports without requiring a second heat treatment and observed that “it ha[d] not been 
shown that public health in the United Kingdom ha[d] been affected in the slightest by such imports.”

1057 Opinion of Advocate General Maduro delivered on 13 July 2006, C-434/04, Ahokainen and Leppik [2006] 
ECR I-9171, point 24.

1058 See, for instance, ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203, para. 32; ECJ 23 October 
2007, C-112/05, Commission v. Germany [2007] ECR I-8995, paras 72-73; CJEU 1 July 2010, C-233/09, Dijkman, 
not yet reported, para. 49. In the same vein: Craig & De Búrca, 545; Aigner & Kofler, 482; Cordewener et al., 
223. 

1059 Opinion of Advocate General Maduro delivered on 13 July 2006, C-434/04, Ahokainen and Leppik [2006] 
ECR I-9171, point 25. 

1060 Ibid.

1061 Craig & De Búrca, 545; Aigner & Kofler, 482; Cordewener et al., 223; Opinion of Advocate General Maduro 
delivered on 13 July 2006, C-434/04, Ahokainen and Leppik [2006] ECR I-9171, point 26. 

1062 Opinion of Advocate General Maduro delivered on 13 July 2006, C-434/04, Ahokainen and Leppik [2006] 
ECR I-9171, point 26. 
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would lead to a lower level of  protection of  its legitimate interests.1063 The proportionality 
test stricto sensu is thus concerned with the balance between the objective pursued by the 
national measure and the taxpayer’s interests.1064 

Although the various justification grounds that have been considered by the ECJ in the 
field of  corporate income taxation will be discussed separately, it is emphasized that the 
ECJ does not always draw a clear distinction, in substance, between a number of  them. 
Some justification grounds considered by the ECJ appear to overlap. For instance, as will 
demonstrated below, the fiscal coherence defence more or less resembles the territoriality 
principle and the need to safeguard a balanced allocation of  taxation powers.1065 Still, 
different requirements are imposed by the ECJ in order for Member States to successfully 
rely on each of  these justifications. The rather unfortunate result of  this is that the question 
whether or not a given company tax restriction is justified becomes dependent not only on 
the substance but on the – sometimes seemingly arbitrary – choice of  the label (territoriality, 
cohesion, etc.) attached to the relevant justification ground by the ECJ.1066 When discussing 
each justification ground separately below, the relationship between the various justification 
grounds should therefore be borne in mind.

2.6.2 Impact of the written justification grounds on restrictive corporate income tax measures

The Treaty free movement provisions explicitly mention a list of  justification grounds. 
It can be observed, however, that the written justification grounds provided for by these 
provisions are of  little or no significance for the Member States as far as company tax 
restrictions are concerned. Discriminatory treatment of  the establishment by a national 

1063 Ibid. 

1064 Douma, ‘Het evenredigheidsbeginsel stricto sensu’, 247 et seq. See also S.C.W. Douma, Optimization of Tax 
Sovereignty and Free Movement (Dissertation Leiden, 2011), 240 et seq.

1065 Cf. Wattel, who strikingly refers to fiscal cohesion in new bottles; P.J. Wattel, ‘Fiscal Cohesion, Fiscal 
Territoriality and Preservation of the (Balanced) Allocation of Taxing Power; What is the Difference?’, in 
The Influence of European Law on Direct Taxation, ed. D.M. Weber (Kluwer Law International, 2007), 151. For 
instance, one could legitimately wonder whether the argument of safeguarding a balanced allocation of 
taxation powers, accepted by the ECJ, is not in substance just another way of speaking of the protection of 
tax revenues, which has never been accepted by the ECJ as a valid justification; cf. M. Wathelet, ‘New Trends 
or Confirmation’, in A Vision of Taxes within and outside European Borders, 927. 

1066 This is, for instance, clearly illustrated by the case law of the ECJ in the field of exit taxes. In Lasteyrie du 
Saillant, the ECJ considered that the French exit taxation of French individuals moving abroad could not 
be justified by the fiscal coherence principle or by anti-abuse considerations (ECJ 11 March 2004, C-9/02, 
Lasteyrie du Saillant [2004] ECR I-2409, paras 50 et seq. and paras 63 et seq.) whereas a similar exit tax in the 
Netherlands was all of the sudden held to be justified in N. on the basis of the need to safeguard a balanced 
allocation of taxation powers or, as the case may be, the principle of territoriality (ECJ 7 September 2006, 
C-470/04, N. [2006] ECR I-7409, paras 42 et seq.). In substance, however, both provisions similarly pursued 
a comparable objective, namely the need to safeguard taxation of accrued reserves not yet taxed. 
Accordingly, one would think that both provisions should have been assessed in the light of the Treaty 
freedoms on the basis of the precise same criteria.
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of  another Member State is allowed but only on grounds of  public policy, public security 
or public health.1067 The same holds true with respect to the free movement of  services.1068 
Lastly, as far as the free movement of  capital is concerned, the relevant written justification 
grounds are included in Article 65(1)(b) TFEU According to this provision, the Member 
States retain the right to take all requisite measures to prevent infringements of  national 
law and regulations, in particular in the field of  taxation and the prudential supervision of  
financial institutions, to lay down procedures for the declaration of  capital movements for 
purposes of  administrative or statistical information and to take measures that are justified 
on grounds of  public policy or public security. In addition, according to Article 65(1)(a) 
TFEU, the Member States retain the right to apply the relevant provisions of  their tax law 
that distinguish between taxpayers who are not in the same situation with regard to their 
place of  residence or with regard to the place where their capital is invested. However, 
according to Article 65(3) TFEU, these measures may not constitute a means of  arbitrary 
discrimination or a disguised restriction on the free movement of  capital as defined in Article 
63(1) TFEU. Article 65(1)(a) TFEU was basically inserted under the Maastricht Treaty by 
certain Member States that were worried that they would be obliged to extend tax credits 
to companies in tax havens.1069 The Commission, concerned about possible intra-Union 
tax discrimination, tried, without success, to eliminate this provision during the Maastricht 
negotiations.1070 Case law of  the ECJ nevertheless points out that these provisions must 
be understood as a mere codification of  the unwritten justification grounds accepted by 
the ECJ in its case law in the field of  direct taxation.1071 Therefore, this provision does 
not provide for an autonomous set of  written justification grounds and can be considered 
superfluous, at least in an intra-Union context.1072

The same holds true with respect to Article 65(1)(b) TFEU. According to this provision, 
the free movement of  capital under Article 63(1) TFEU is without prejudice to the right 

1067 See Article 52 TFEU. 

1068 See Article 62 TFEU read in conjunction with 52 TFEU. 

1069 See Bakker, at 234 and 248, fn. 30.

1070 Ibid.

1071 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 43; ECJ 15 July 2004, C-315/02, Lenz [2004] 
ECR I-7063, para. 27; ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477, para. 29. 

1072 In the same vein: J. Snell, ‘Free movement of capital: Evolution as a non-linear process’, in The Evolution 
of EU Law, eds P. Craig & G. De Búrca (Oxford: Oxford University Press, 2011), 565; S. Jankie & P.J. Wattel, 
‘De vestigingseis voor goede doelen in de Successiewet en in de Wetten IB 2001 en Vpb 1969 in het licht 
van het EG-kapitaalverkeer’, Weekblad voor Privaatrecht, Notariaat en Registratie 6588 (2004): 649-650. 
They establish on the basis of the case law of the ECJ that restrictions of the free movement of capital 
are assessed on precisely the same terms as restrictions of the other Treaty freedoms. They therefore 
conclude that the case law of the ECJ implies that there was essentially no need to include a tax carve-out 
under Article 65(1) TFEU and Article 65(3) TFEU. See also: J.A. Usher, ‘Capital Movements and the Treaty on 
European Union’, in Yearbook of European Law (Oxford: Oxford University Press, 1993), 51 et seq.
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of  a Member State to take all requisite measures to prevent infringements of  national law 
and regulations, in particular in the field of  taxation, subject again to the proviso of  Article 
65(3) TFEU. Here too, it appears that this provision has no autonomous meaning in the 
field of  tax law but merely constitutes a codification of  the unwritten justification grounds 
accepted by the ECJ in its case law in the field of  direct taxation. In Skatteverket v. A, the ECJ 
held, with reference to this provision, that the need to guarantee the effectiveness of  fiscal 
supervision constitutes an overriding requirement of  general interest capable of  justifying 
a restriction on the exercise of  freedom of  movement guaranteed by the Treaty.1073 It did 
not distinguish between the effectiveness of  fiscal supervision as an accepted unwritten 
justification ground, on the one hand, and the prevention of  infringements of  national 
law in the field of  taxation under Article 65(1)(b) TFEU, on the other. The autonomous 
significance of  the justification grounds as laid down in the Treaty can therefore be 
considered to be very limited in the field of  corporate income taxation. 

2.6.3 Impact of unwritten justification grounds on restrictive corporate income tax measures

2.6.3.1 Introduction

Discriminatory restrictions and non-discriminatory restrictions may also be justified by 
overriding reasons in the general interest which are not listed in the Treaty free movement 
provisions. This exception is also referred to as the “rule of  reason”, which was originally 
applied by the ECJ in cases of  non-discriminatory restrictions only, thus leaving indirect 
and direct discrimination subject only to the more limited number of  justification grounds 
written in the Treaty. However, from the case law of  the ECJ it follows that discriminatory 
CIT measures may also be justified by the rule of  reason.1074 And this is irrespective of  the 
free movement provision invoked.1075 As far as the rule of  reason is concerned, a number of  
justification grounds put forward by the Member States in the various direct tax cases have 
been accepted by the ECJ in an intra-Union context, at least in the abstract. These will be 
addressed in the subsequent sections. 

1073 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 55. See also ECJ 14 October 
1999, C-439/97 Sandoz [1999] ECR I-7041, para. 24. In this case the ECJ accepted that the legislation at issue, 
dealing with the levy of stamp duty on loan agreements, irrespective of the place where these agreements 
were concluded or the nationality of the contracting parties, was justified in order to prevent infringements 
of national tax law and regulations, as provided for in Article 65(1)(b) TFEU read in conjunction with Article 
65(3) TFEU. 

1074 Cf. De Graaf, 123.

1075 Only in Labaratoires Fournier, the principle of territoriality, which was accepted by the ECJ as a justification 
ground under the freedom of establishment, seems to have been rejected fundamentally under the free 
movement of services; ECJ 10 March 2005, C-39/04, Laboratoires Fournier [2005] ECR I-2057, paras 17-18. On 
the other hand, the principle of territoriality was actually accepted under the scope of the free movement of 
services in ECJ 15 February 2007, C-345/04, Centro Equestre da Lezíria Grande [2007] ECR I-1425, paras 24-25. 
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2.6.3.2 Territoriality

The principle of  territoriality was accepted by the ECJ for the first time in Futura, although 
this argument was considered in that case in the context of  comparability rather than in 
the context of  justification grounds.1076 This case concerned the Luxembourg tax rules on 
calculating the taxable base for assessment of  non-resident taxpayers, according to which 
only profits and losses arising from their Luxembourg activities were taken into account in 
calculating the tax payable by them in Luxembourg. The taxable base of  resident taxpayers, 
by contrast, was based on their worldwide income. As a result, whereas losses of  non-
Luxembourg activities could be deducted by Luxembourg resident taxpayers, such losses 
could not be deducted by non-resident taxpayers. However, the ECJ considered such a 
system in conformity with the fiscal principle of  territoriality and that it therefore could 
not be regarded as entailing discrimination prohibited by the Treaty.1077 The principle of  
territoriality was equally accepted by the ECJ with respect to the deduction of  expenses 
by a non-resident taxpayer pursuing taxable activities in the host Member State. In Centro 
Equestre the ECJ ruled that a non-resident taxpayer should be allowed, on the basis of  the 
territoriality principle, to deduct expenses which have a direct economic connection to such 
activities and which are therefore inextricably linked to them.1078 A contrario, costs which lack 
such a direct link do not need to be taken into account by the state of  source. Nevertheless, 
in Renneberg the ECJ, quite mistakenly in the author’s view, obliged the Netherlands as a 
source state to take into account interest expenses incurred by an individual which did not 
relate to a source of  income situated in the Netherlands. The reason was that the taxpayer 
derived most of  his taxable income in the Netherlands and did not have significant income 
in his state of  residence.1079 In this case, the ECJ apparently considered the interest expenses 
to relate to the personal circumstances of  the taxpayer rather than to the source of  income. 
It must nonetheless be recognized that Renneberg concerned the tax position of  an individual 
receiving income from a government appointment. It is therefore questionable whether 
the ECJ would take the same approach in the case of  companies receiving income from 
business activities. Lastly, the principle of  territoriality was accepted by the ECJ in the N. 
case, which involved the Netherlands taxation on increases in value of  shares recorded in 
the Netherlands upon emigration of  a substantial shareholder. In this case the ECJ held that 

1076 As similarly observed, for instance, by Isenbaert, EC law and the sovereignty of the member states, 539. 
However, in subsequent cases such as Bosal, Lenz and Manninen the territoriality principle has consistently 
been considered by the ECJ to be a justification ground. 

1077 ECJ 15 May 1997, C-250/95, Futura [1997] ECR I-2471, para. 22. 

1078 ECJ 15 February 2007, C-345/04, Centro Equestre da Lezíria Grande [2007] ECR I-1425, paras 24-25.

1079 ECJ 16 October 2008, C-527/06, Renneberg [2008] ECR I-7735. Critical as well: Kemmeren, ‘The Netherlands 
I: The Renneberg, X Holding and Commission v. the Netherlands Cases’, 263-302,. Schaper, 51-70; Opinion 
of Advocate General Wattel delivered on 10 February 2009, No. 39 258bis, Vakstudie Nieuws 2009/21.8.
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the taxation at hand was in accordance with the principle of  fiscal territoriality, connected 
with a temporal component, namely residence within the territory during the period in 
which the taxable profit arises.1080 Nevertheless, as a matter of  proportionality, the ECJ 
considered the Netherlands exit tax rules not justified to the extent these rules did not take 
full account of  reductions in value capable of  arising after the transfer of  residence by 
the taxpayer and which were not taken into account by the host Member State. It follows 
from this case that the ECJ does not unconditionally accept territoriality as an overriding 
reason in the general interest of  a Member State. The ECJ appears to be willing to upgrade 
the principle of  territoriality from the national level of  one Member State to the level of  
the European internal market. This can be explained by the ECJ’s wish to guarantee that 
losses and expenses are always taken into account at least once by a Member State. In the 
Netherlands literature, this approach has also been referred to as the “always somewhere” 
principle.1081

In Bosal it nevertheless became apparent that the ECJ interprets the principle of  territoriality 
in a rather formalistic fashion. It rejected the defense by the Netherlands Government 
that the territoriality principle had to be applied at the level of  a group of  companies and 
clarified that the application of  the territoriality principle in Futura concerned the taxation 
of  a single company. As a result, the non-deductibility of  costs at the level of  a Netherlands 
parent which related to profits made by its subsidiary abroad could not be justified by the 
principle of  territoriality.1082 Subsequent case law of  the ECJ furthermore shows that the 
territoriality principle cannot be invoked as a justification ground by the Member State of  
residence, at least insofar as this Member State subjects its residents to unlimited tax liability 
on their worldwide income. In Rewe, the ECJ clarified in this respect that the purpose of  
the principle of  territoriality is to establish, in the application of  EU law, “the need to take 
into account the limits on the Member States’ powers of  taxation”. Since the case at hand 
concerned German-resident parent companies that are subject to unlimited liability to tax 
in Germany, the legislation at issue in the main proceedings could not be considered an 
implementation of  the principle of  territoriality, according to the ECJ.1083 Also in Manninen, 
the ECJ rejected the territoriality principle put forward by the Finland as a valid ground of  
justification since the Finnish rules at stake, in contrast to Futura, related to an individual 

1080 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 46. 

1081 Cf. Wattel, ‘Fiscal Cohesion, Fiscal Territoriality and Preservation of the (Balanced) Allocation of Taxing 
Power’, 147, and the same author in his case note to Marks & Spencer, Beslissingen in Belastingzaken 72 
(2006).

1082 ECJ 18 September 2003, C-168/01, Bosal [2003] ECR I-9409, para. 38. 

1083 ECJ 29 March 2007, C-347/04, Rewe Zentralfinanz [2007] ECR I-2647, para. 69 and confirmed in ECJ 15 
October 2009, C-35/08, Busley and Cibrian [2009] ECR I-9807, para. 30. 
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fully liable to tax in Finland.1084 For similar reasons, the principle of  territoriality was not 
accepted by the ECJ in Marks & Spencer as a valid justification ground in the context of  
discriminatory taxation of  a taxpayer by its state of  residence. This case concerned the UK 
group relief  regime which generally prevented a resident parent company from deducting 
from its taxable profits losses incurred in another Member State by a subsidiary established 
in that Member State whereas the deduction of  losses incurred by a resident subsidiary 
was not allowed. Since in this case the taxpayer was, due to its residence in the United 
Kingdom, subject to unlimited tax liability in the UK, it was argued by Advocate General 
Maduro that the UK should not be entitled to rely on the principle of  territoriality since, 
contrary to the Futura decision, the tax competence of  that Member State was not limited.1085 
The ECJ apparently agreed and held that the fact that the UK does not tax the profits of  
the non-resident subsidiaries of  a parent company established on its territory does not in 
itself  justify restricting group relief  to losses incurred by resident companies.1086 Lastly, it is 
observed that the territoriality principle cannot be invoked successfully where a given tax 
measure cannot be regarded as an application of  that principle.1087 In other words, the tax 
restriction must be suitable to reflect the territoriality principle. 

It can be derived from the above that the principle of  territoriality merely reflects the Member 
States’ sovereign right to tax residents on their worldwide income and non-residents only 
on their source income.1088 As a result, it can only be invoked as a justification ground by 
the Member State of  source. Admittedly, one could very well argue that this principle is 
closely related, in substance, to the Member States’ need to maintain a balanced allocation 
of  taxation powers among themselves, which could concern the Member State of  residence 
as well. However, the ECJ appears to distinguish clearly between these two arguments. Once 
an argument is put under the formal heading of  “territoriality”, it is only the Member State 
of  source which can successfully rely on it.1089

1084 ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477, paras 38-39. 

1085 Opinion of Advocate General Maduro delivered on 7 April 2005, C-446/03, Marks & Spencer [2005] ECR 
I-10837, point 63.

1086 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, paras 39-40. 

1087 Cf. ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529, para. 44. 

1088 Cf., by analogy, ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 39; Opinion 
of Advocate General Kokott delivered on 30 March 2006, C-470/04, N. [2006] ECR I-7409, para. 93. In the 
same vein: Van den Dool, who similarly concludes after an elaborate analysis that taxation of residents on 
their worldwide income and taxation of non-residents on the basis of source income only is in line with 
the principle of territoriality; R. van den Dool, ‘Territorialiteitsbeginsel’, in Maatschappelijk heffen, deel 1 De 
Wetenschap, eds D.A. Albregtse & P.Kavelaars (Deventer: Kluwer, 2006), 211. Also, Helminen concludes that 
the territoriality principle is decisive especially in the case of non-resident taxpayers; Helminen, EU Tax Law, 
126. 

1089 Opinion of Advocate General Geelhoed delivered 23 February 2006, C-374/04, Test Claimants in Class IV 
of the ACT Group Litigation [2006] ECR I-11673, point 63, has, quite legitimately, argued that the ECJ did 
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2.6.3.3 Fiscal coherence

The need to preserve the fiscal coherence of  the tax system was accepted for the first time 
as a valid justification in the early 1990s in Bachmann. This case concerned the Belgian tax 
legislation according to which insurance premiums paid to insurance companies established 
outside Belgium rather than in Belgium were not tax deductible.1090 However, the ECJ held 
that this legislation was justified by the need to ensure the cohesion of  the tax system of  
which it forms a part.1091 This was because under the Belgian rules a connection existed 
between the deductibility of  the life assurance contributions, on the one hand, and taxation 
of  the (future) sums payable by the insurers, on the other. It was more than 15 years later 
that the fiscal coherence argument was accepted for the second time. In Krankenheim, the 
German rule concerning the recapture of  foreign permanent establishment losses previously 
taken into account in Germany was held to be justified by the ECJ on the basis of  the need 
to guarantee the coherence of  the German tax system.1092 This was because there was a 
direct link between the recapture, on the one hand, and the deduction previously granted, 
on the other. 

Furthermore, the fiscal coherence defence was in principle accepted by the ECJ in X and Y, 
which concerned the Swedish refusal to defer, under certain circumstances, taxation upon 
the transfer of  shares within a group of  companies. However, according to the ECJ, such a 
refusal was not proportionate to the need to maintain fiscal coherence since less restrictive 
measures could be applied.1093 The same was true in Papillon. In this case the ECJ recognized 
that the advantage of  the French tax integration regime entailing that losses of  all the 
companies subject to that integration regime could immediately be taken into account at 
the level of  the parent company while at the same time the provision for losses at the level 
of  the parent for depreciation losses on its shareholdings in its subsidiaries subject to that 

not accord sufficient recognition to the Member States’ division of tax jurisdiction in the Bosal case. In 
this case, the argument of territoriality was rejected by the ECJ. The result of this was, however, that the 
Member States’ allocation of taxation powers was infringed, since the Netherlands had to take expenses 
into account which had no direct economic connection to Netherlands activities (cf. ECJ 15 February 
2007, C-345/04, Centro Equestre da Lezíria Grande [2007] ECR I-1425, paras 24-25). In the author’s view, this 
unfortunate outcome is the result of the fact that the ECJ considered the compatibility of the Netherlands 
provision under the formal heading of “territoriality” instead of in the light of the need to maintain a 
balanced allocation of taxation powers. Possibly, the outcome in this case would have been different in 
that non-deduction by the Netherlands would have been permitted under the latter argument, at least 
if deduction was also allowed by the source Member State. Dissenting: Opinion of Advocate General 
Maduro delivered on 31 May 2006, C-347/04, Rewe Zentralfinanz [2007] ECR I-2647, para. 30. 

1090 ECJ 28 January 1992, C-204/90, Bachmann [1992] ECR I-249.

1091 Ibid., para. 27.

1092 ECJ 23 October 2008, C-157/07, Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061.

1093 ECJ 21 November 2002, C-436/00, X and Y v. Riksskatteverket [2002] ECR I-10829, paras 57 et seq. 
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integration regime was denied, was coherent.1094 It subsequently accepted that the coherence 
of  this regime could be affected if  the regime had to be extended to situations involving 
French sub-subsidiaries held by non-resident subsidiaries since in that case losses could be 
taken into account twice, i.e. first in the form of  the direct losses of  that sub-subsidiary and, 
secondly, in the form of  a provision made by the parent company for the depreciation of  
its holding in that subsidiary.1095 Nevertheless, the ECJ eventually ruled that the French rules 
were disproportionate since they did not allow resident companies to prove that there is not 
risk of  losses being utilized twice under the French regime.1096

Although the fiscal coherence argument initially appeared in Bachmann to be a ‘catch-all’ 
justification for restrictive and discriminatory national tax measures1097, its scope nevertheless 
appears to be rather limited in other case law. Firstly, in Wielockx the ECJ held that the 
principle of  fiscal cohesion may not be invoked to justify the refusal of  a given tax advantage 
where the fiscal cohesion is secured on a reciprocal level by a bilateral convention concluded 
with another Member State.1098 In addition, in Verkooijen, the ECJ held that in order to rely 
on the fiscal coherence defence, a direct link has to be established between the tax advantage 
concerned and the offsetting of  that advantage by a particular tax levy and that link has 
to be maintained in order to preserve the coherence of  the tax system concerned.1099 The 
existence of  such a direct link may be evidenced, although not exclusively, by the fact 
that a given tax restriction relates to one tax and one taxpayer.1100 However, as stated by 
Advocate General Maduro, “a general, vague and remote link between the concession for 
the individual and the benefit for the state falls well below the Bachmann threshold”.1101 Lastly, 
the ECJ has held that an argument based on the need to safeguard the cohesion of  a tax 
system must also be examined in the light of  the objective pursued by the tax legislation in 

1094 ECJ 27 November 2008, C-418/07, Papillon [2008] ECR I-8947, paras 45 et seq. 

1095 Ibid., para. 48. 

1096 Ibid., paras 60-61. 

1097 Cf. Isenbaert, EC law and the sovereignty of the member states, 690 et seq.

1098 ECJ 11 August 1995, C-80/94, Wielockx [1995] ECR I-2493, para. 28. 

1099 Cf., inter alia, ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 58; ECJ 10 March 2005, C-39/04, 
Laboratoires Fournier [2005] ECR I-2057, para. 20. 

1100 The “one tax one taxpayer” requirement should therefore not be understood as a conditio sine qua non, 
as seemingly supposed by, inter alia, Opinion of Advocate General Geelhoed delivered on 29 June 2006, 
C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I -2107, point 88 and Opinion of 
Advocate General Maduro delivered on 7 April 2005, C-446/03, Marks & Spencer ECR [2005] I-10837, point 
71. In a similar way: Opinion of Advocate General Kokott delivered on 18 March 2004, C-319/02, Manninen 
[2004] ECR I-7477, para. 55. Further support for this view can be derived from ECJ 7 September 2004, 
C-319/02, Manninen [2004] ECR I-7477, para. 45 and ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst 
[2002] ECR I-11779, para. 42. 

1101 Opinion of Advocate General Maduro delivered on 10 October 2007, C-281/06, Jundt [2007] ECR I-12231, 
para. 23.
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question.1102 In other words, it has to be demonstrated that the contested tax rule actually 
pursues the need to safeguard fiscal coherence. Accordingly, where for instance the goal of  
a given direct tax measure is to prevent tax avoidance rather than to safeguard the cohesion 
of  a tax system, the said justification ground then cannot be upheld.1103 The same holds true 
where the contested rule is, by its nature, not coherent. This may be the case, for instance, 
if  there is no full symmetry under the contested rule between the tax benefit claimed and 
any related tax burden.1104 In such a case, it can be established that the contested rule is not 
suitable to preserve the fiscal coherence of  the tax system.

In the scholarly literature, Englisch has submitted that the cohesion argument forms an 
important element of  inter-personal iustitia distributiva, or tax fairness, in any national tax 
system as its objective is to guarantee equality of  taxation between taxpayers with transnational 
activities, on the one hand, and taxpayers who carry out similar but purely domestic activities, 
on the other hand.1105 According to Cordewener, the concept of  fiscal coherence intends ”to 
ensure that the taxpayer shall not be entitled to live in the “best of  all worlds” and enjoy 
benefits in one state without having obligations in any other state.”1106 Basically, it can be 
said that the fiscal coherence argument is tantamount to the need to ensure full taxation, 
which is only accepted if  the above strict criteria are met, as one can infer from Grønfeldt.1107 
Although various Advocates General have suggested that the ECJ relax the strict criteria 
for this defence1108, the ECJ has not appeared to be receptive to these suggestions and has 
maintained its strict criteria.1109 The autonomous significance of  this justification can thus be 
considered to be fairly modest.1110 

1102 ECJ 6 March 2007, C-292/04, Meilicke and others [2007] ECR I-835, para. 27; ECJ 7 September 2004, C-319/02, 
Manninen [2004] ECR I-7477, para. 43.

1103 ECJ 11 March 2004, C-9/02, Lasteyrie du Saillant [2004] ECR I-2409, paras 63 et seq.

1104 ECJ 28 February 2008, C-293/06, Deutsche Shell [2008] ECR I-1129, para. 40; ECJ 21 February 2006, C-152/03, 
Ritter-Coulais [2006] ECR I-1711, para. 40. 

1105 Englisch, ‘Taxation of Cross-Border Dividends’, 207.

1106 A. Cordewener, as cited by: W. Schön, ‘Losing Out at the Snooker Table’, 822.

1107 Cf. ECJ 18 December 2007, C-436/06, Grønfeldt [2007] ECR I-12357, para. 26. 

1108 Opinion of Advocate General Kokott delivered on 18 March 2004, C-319/02, Manninen [2004] ECR I-7477, 
points 66 et seq.; Opinion of Advocate General Maduro delivered on 7 April 2005, C-446/03, Marks & Spencer 
[2005] ECR I-10837, points 65 et seq. 

1109 ECJ 6 March 2007, C-292/04, Meilicke and others [2007] ECR I-835, paras 26 et seq. In this case the ECJ has 
affirmed, under reference to the Manninen case, that a direct link has to be established between the tax 
advantage and the offsetting of that advantage by a particular tax levy. It is observed, however, that some 
authors read a revival of the coherence defence into the Manninen case; cf., inter alia, A. Rust, ‘Renaissance 
der Kohärenz’, Europäisches Wirtschafts- & Steuerrecht 10 (2004): 450 et seq. and Lang, ‘Is the ECJ Heading 
in a New Direction?’, 425. As contended above by the author, the “one tax one taxpayer” requirement has 
never been a conditio sine qua non for successfully invoking the cohesion argument; it merely serves as 
evidence when determining whether or not there is a direct link between the tax advantage concerned 
and the offsetting of that advantage by a particular tax levy. 

1110 In the same vein: Wattel, ‘Fiscal Cohesion, Fiscal Territoriality and Preservation of the (Balanced) Allocation 
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2.6.3.4 The need to combat tax avoidance 

When discussing the need to combat tax avoidance or tax evasion as a possible justification 
ground for a restrictive CIT measure, it may be helpful to briefly recall the concepts of  tax 
evasion, tax avoidance and legitimate tax mitigation (or tax planning) as discussed earlier in 
section 2.4.2 of  this chapter in the context of  access to the Treaty freedoms. In that section, 
it was concluded that a taxpayer cannot be denied access to the Treaty free movement 
provisions in the case of  abusive practices, except for situations of  tax evasion under which 
the conditions laid down by the relevant free movement provision are formally not observed. 
However, this does not entail that practices of  tax avoidance are fully sheltered under the 
Treaty freedoms. This is because ECJ has accepted in constant case law that discriminatory 
tax restrictions may be justified by the need to combat tax avoidance (or tax evasion).1111 
Following this case law, the vital question arises: what precisely constitutes tax avoidance in 
the context of  the Treaty freedoms as opposed to legitimate tax mitigation? It should be 
observed from the outset that from the nature of  things this question is a normative one – 
“One man’s ‘tax avoidance’ is another man’s tax efficiency!”1112 – which involves notions of  
fairness or taxpayer equity and legal certainty.

When assessing the risk of  tax avoidance as a justification ground, it should be recognized, 
as stated by Advocate General Geelhoed in his Opinion in Test Claimants in the Thin Cap 
Group Litigation, that “it is, in principle, quite valid, and indeed fundamental to the idea 
of  an internal market, for taxpayers to seek to arrange their (cross-border) tax affairs in a 
manner most advantageous to them”.1113 This implies that taxpayers may choose to structure 

of Taxing Power’, 142. The autonomous function of this defence has been called into question by Advocate 
General Geelhoed who has demonstrated that in the vast majority of cases in which the Court has rejected 
the applicability of the defence, it has in reality simply been expressing the basic nondiscrimination 
principles; Opinion of Advocate General Geelhoed delivered on 29 June 2006, C-524/07, Test Claimants 
in the Thin Cap Group Litigation [2007] ECR I-2107, point 89. In cases like Verkooijen and Manninen, 
assessment of the applicability of the fiscal cohesion defense was in fact conceptually indistinct from 
that of determining whether national legislation is discriminatory. In these cases, the ECJ was essentially 
upholding the home state non-discrimination obligation in rejecting the arguments of the various 
governments that no sufficient link existed between the tax advantage (exemption or credit) and the tax 
paid because it was levied on foreign-source income which had been paid in the other Member State. 

1111 Cf. inter alia, ECJ 16 July 1998, C-264/96, Imperial Chemical Industries / Colmer [1998] ECR I-4695, para. 
26; ECJ 11 March 2004, C-9/02, Lasteyrie du Saillant [2004] ECR I-2409, paras 50-51; ECJ 11 October 2007, 
C-451/05, ELISA [2007] ECR I-8251, para.81; ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] 
ECR I-7995, para. 51; ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] 
ECR I-2107, para. 72.

1112 Cf. HMRC Guidance Manuals, INTM 208010 – ‘Controlled Foreign Companies: exemptions – the motive test.’ 
as cited by T. O‘Shea, ‘The UK’s CFC rules and the Freedom of establishment; Cadbury Schweppes Plc and 
its IFSC subsidiaries – Tax Avoidance or Tax Mitigation?’, EC Tax Review 1 (2007): 13, at fn. 3. 

1113 Opinion of Advocate General Geelhoed delivered on 29 June 2006, C-524/07, Test Claimants in the Thin Cap 
Group Litigation [2007] ECR I-2107, point 63. See also, in the field of indirect taxes, ECJ 21 February 2006, 
C-255/02, Halifax [2006] ECR I-1609, para. 73. See also, in a non-EU context: J. Owens, ‘Tax in a borderless 
world’, OECD Observer (October 2006): 10-11 and, by the same author, ‘International Taxation: Meeting the 
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their business so as to limit their tax liability, which choice was explicitly accepted by the 
ECJ in Halifax.1114 It also means that taxpayers are allowed, as a general rule, to profit from 
the differences that exist between the direct tax systems of  the various Member States.1115 
Accordingly, the fact that a taxpayer seeks to benefit from tax advantages in a Member 
State other than his state of  residence does not in itself  deprive him of  the right to rely on 
the provisions of  the Treaty, as became clear in Cadbury Schweppes1116 and RBS Deutschland 
Holdings.1117 Similarly, conduct merely taking advantage of  the options presented by Union 
law, particularly the Treaty freedoms and the tax directives, cannot in itself  justify suspicion 
of  abuse or tax avoidance.1118

Nonetheless, the boundaries should be set where tax mitigation becomes tax avoidance. In 
his Opinion in Halifax Advocate General Maduro touches upon this issue very aptly where 
he takes the position that “tax law should not become a sort of  legal wild-west in which 
virtually every sort of  opportunistic behaviour has to be tolerated so long as it conforms 
with a strict formalistic interpretation of  the relevant tax provisions and the legislature has 

Challenges – The Role of the OECD’, European Taxation 12 (2006): 555 et seq. 

1114 ECJ 21 February 2006, C-255/02, Halifax [2006] ECR I-1609, para. 73. See also, for example, CJEU 22 
December 2010, C-103/09, Weald Leasing, not yet reported, paras 34 et seq. This approach shows 
significant similarities with the Netherlands doctrine of different routes (i.e. choice of the least taxed road) 
whereby a taxpayer is in principle free to choose, from a tax point of view, the most beneficial route in 
order to achieve a business-motivated goal. This doctrine has been accepted by the Netherlands Supreme 
Court in various cases (e.g. Netherlands Supreme Court 6 September 1995, No. 27 927, Beslissingen 
in Belastingzaken 4 (1996), para. 3.2.3 and Netherlands Supreme Court 17 December 2004, No. 39 080, 
Beslissingen in Belastingzaken 2169 (2005), para. 3.1). However, as quite validly submitted by, for instance, 
Heithuis and Advocate General Van Kalmthout, acceptance of the doctrine of different routes should 
not lead to excesses and a marginal assessment by the tax authorities should therefore be allowed (cf. 
E.J.W. Heithuis, ‘Winstdrainage, externe acquisities en de “verschillende wegen”-leer’, Weekblad Fiscaal 
Recht 6195 (1996): 576-577; Advocate General Van Kalmthout in the Annex to his Opinion delivered on 22 
December 2000, No. 35 595, Beslissingen in Belastingzaken 398 (2001), point 4.3.3). Indeed, in its decision 
in the Zwijnenburg case, the Netherlands Supreme Court considered the path chosen (temporary transfer 
of a fashion business from son to father who owned one of the shop buildings with the aim of avoiding 
Netherlands real estate transfer tax) to achieve a business-motivated goal (transfer of the fashion business, 
including the shop building, from father to son) to constitute abuse; Netherlands Supreme Court 11 July 
2008, No. 43 144, Beslissingen in Belastingzaken 245 (2008), para. 4.3.3. Interestingly, in her Opinion in this 
case Advocate General Kokott takes the view that the distinction drawn by the Netherlands Supreme 
Court between the commercial aim of bringing two buildings within one single company and the method 
of the merger route chosen for that purpose excessively restricts economic freedom; Opinion of Advocate 
General Kokott delivered on 16 July 2009, C-352/08, Zwijnenburg, not yet reported, points 43-44. The ECJ 
left this issue untouched in its judgment in this case. 

1115 Cf. Opinion of Advocate General Kokott delivered on 12 September 2006, C-231/05, Oy AA [2007] ECR 
I-6373; Opinion of Advocate General Mazák delivered on 30 September 2010, C-277/09, RBS Deutschland 
Holdings GbmH, not yet reported, point 76. 

1116 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 36. 

1117 CJEU 22 December 2010, C-277/09, RBS Deutschland Holdings GbmH, not yet reported, para. 46.

1118 Opinion of Advocate General Kokott delivered on 16 July 2009, C-352/08, Zwijnenburg, point 45 and the 
case law of the ECJ cited therein.
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not expressly taken measures to prevent such behaviour.”1119 From the case law of  the ECJ it 
follows that tax avoidance exists where the following two conditions are satisfied:

i. the transactions concerned would result in the accrual of  an advantage 
resulting from the EU law provision being invoked which, although in 
conformity with a strict formalistic interpretation, would be in conflict 
with the objective of  that provision; and 

ii. it is apparent from a number of  objective factors that the principal aim1120 
of  the transactions is to obtain a tax advantage.1121

1119 Opinion of Advocate General Maduro delivered on 7 April 2005, C-255/02, Halifax [2006] ECR I-1609, point 
77.

1120 It is recognized that the case law of the ECJ could give rise to confusion as to whether the ECJ requires tax 
saving motives to be the taxpayer’s sole purpose or principal purpose of a certain (set of ) transaction(s). In 
some cases, such as Tankreederei I and Jobra the ECJ suggests that a sole purpose test must be applied in 
this regard. In the latter case, for example, the ECJ ruled that a restrictive tax measure can be justified “where 
it specifically targets wholly artificial arrangements which do not reflect economic reality and whose only 
purpose is to obtain a tax advantage”; ECJ 4 December 2008, C-330/07, Jobra [2008] ECR I-9099, para. 35; 
CJEU 22 December 2010, C-287/10, Tankreederei I, not yet reported, para. 28. In Halifax, on the other hand, 
the ECJ appears to suggest that tax avoidance can already be established if the essential aim of a (set of ) 
transaction(s) is to obtain a tax advantage, although it subsequently continued that the sole purpose of the 
transactions in the case at hand was to obtain a tax advantage; ECJ 21 February 2006, C-255/02, Halifax 
[2006] ECR I-1609, para. 75 and para. 82. One could therefore infer from this case law that the standard for 
abuse in the field of direct taxation is higher (“sole aim”) than in the field of indirect taxation (“essential 
aim”); cf. to this extent, for example, M. Tumpel, ‘Konvergente Missbrauchsstandards bei direkten und 
indirekten steuern?, in Europäisches Steuerrecht, 904-905, who nonetheless does not exclude that both 
concepts may eventually fully converge in the ECJ’s case law in the long run in that an essential aim test will 
also be applied in the field of direct taxation. In a comparable vein: B.J. Kiekebeld, ‘Anti-abuse in the field 
of taxation: is there one overall concept’, in VAT in an EU and international perspective. Liber Amicorum Han 
Kogels, eds. H.P.A.M. van Arendonk, S.J.J.M. Jansen & R.N.G. van der Paardt (Amsterdam: IBFD Publications, 
2011), 239, who admits that there is one concept of abuse under EU law, but who nevertheless concludes 
that the question whether the goal to avoid taxation should be the main or sole purpose depends on the 
purpose of the applicable EU rule. In the sphere of VAT a “main goal test” applies and in the sphere of the 
fundamental freedoms a “sole goal test” applies. In the author’s view, the ECJ has clarified the matter in 
Part Service. In this case, the ECJ explicitly held that the receipt of a tax advantage does not need to be the 
sole aim pursued. It explained that when it previously held in Halifax that the transactions at issue had the 
sole purpose of obtaining a tax advantage, it was not establishing that circumstance as a condition for the 
existence of an abusive practice, but simply pointing out that, in the matter before the referring court in 
that case, the minimum threshold for classifying a practice as abusive had been passed; ECJ 21 February 
2008, C-425/06, Part Service [2008] ECR I-897, para. 40. Where the receipt of a tax advantage constitutes 
the principal aim pursued, abuse can be established, notwithstanding the possible existence, in addition, 
of economic objectives arising from, for example, marketing, organization or guarantee considerations; cf. 
ECJ 21 February 2008, C-425/06, Part Service [2008] ECR I-897, para. 62. Hence, abuse is not only present if 
there is no other explanation other than tax savings motives. To that extent, the idea of “wholly artificial 
arrangements” should be understood in a qualitative rather than in a quantitative fashion.

1121 See, for example, ECJ 21 February 2006, C-255/02, Halifax [2006] ECR I-1609, paras 74-75; ECJ 12 September 
2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 65; ECJ 13 March 2007, C-524/07, Test 
Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 74; ECJ 21 February 2008, C-425/06, Part 
Service [2008] ECR I-897, para. 45; ECJ 1 April 1993, C-256/01, Emsland-Stärke [1993] ECR I-1857, paras 52-
53; CJEU 22 December 2010, C-277/09, RBS Deutschland Holdings GbmH, not yet reported, para. 49.
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In such case, a tax structure or tax scheme is characterized as a “wholly artificial 
arrangement”.1122 That is to say, an arrangement which does not reflect economic reality 
and which has been set up with a view to escaping the tax normally due on the profits 
generated by activities carried out on the national territory of  a Member State.1123 Under 
these circumstances, the application of  a restrictive CIT measures is not disallowed under 
the Treaty freedoms. As a consequence, a taxpayer cannot legitimately rely on the Treaty 
freedoms in such a case in order to escape the application of  domestic anti-avoidance rules.

The above definition of  tax avoidance is applied by the ECJ not only in the context of  the 
Treaty freedoms, but also in the context of  the tax directives.1124 In Kofoed, the ECJ explicitly 
held that the anti-abuse clause under Article 11(1)(a) of  the Merger Directive “reflects the 
general Community law principle that abuse of  rights is prohibited. Individuals must not 
improperly or fraudulently take advantage of  provisions of  Community law.”1125 Hence, the 
ECJ adheres to one general principle of  abuse in the field of  tax law, irrespective of  whether 
the Treaty freedoms or the tax directives are concerned.1126 From AUER one can infer 
that this even holds true where the tax directive does not contain any specific anti-abuse 
provision (this case concerned the Capital Duty Directive 69/3351127).1128 The approach taken 
by the ECJ in AUER is fully understandable if  one is to accept, as correctly contended by 
Van Kesteren, that the norms laid down in a Directive intrinsically possess the eminent 

1122 See, for example, ECJ 16 July 1998, C-264/96, Imperial Chemical Industries / Colmer [1998] ECR I-4695, para. 
26; ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para 55; ECJ 22 May 2008, 
C-162/07, Ampliscientifica [2008] ECR I-4019, para. 28.

1123 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 55. 

1124 Cf. ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107 and ECJ 
12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995. As regards secondary law: ECJ 8 
November 2007, C-251/06, Firma ING. AUER [2007] ECR I-9689 and ECJ 5 July 2007, C-321/05, Kofoed [2007] 
ECR I-5795.

1125 ECJ 5 July 2007, C-321/05, Kofoed [2007] ECR I-5795, para. 38. 

1126 To the same extent: De la Feria, ‘Prohibition of Abuse of (Community) Law’, 436 et seq.; B.J. Kiekebeld, ‘Anti-
abuse in the Field of Taxation: Is There One Overall Concept?’, EC Tax Review 4 (2009): 145; F. Vanistendael, 
‘Halifax and Cadbury Schweppes: one single European theory of abuse in tax law?’, EC Tax Review 4 
(2006): 195. See furthermore P.J. Wattel, Misbruik van Europees Recht. Inaugural address Amsterdam 
(UvA) (Amsterdam: fed, 1993), 30-33 who concludes that the anti-abuse clauses included in the Parent-
Subsidiary Directive and Merger Directive are redundant as Member States are free to combat abuse under 
these Directives even without the clauses; and De Broe, International Tax Planning, 831.

1127 Council Directive 69/335/EEC of 17 July 1969 relating to the approximation of the laws of the Member 
States concerning indirect taxes on the raising of capital.

1128 ECJ 8 November 2007, C-251/06, Firma ING. AUER [2007] ECR I-9689, paras 40 et seq. In this case the ECJ 
acknowledged that the said Directive does not contain any rule specifically designed to prevent the risk 
of tax avoidance. It nonetheless ruled that “the formation of a company in a Member State under wholly 
artificial arrangements which do not reflect economic reality, with the aim of avoiding the tax normally 
payable, goes beyond the protection which Directive 69/335 must afford to the companies to which it 
applies.”
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quality of  not being available for abusive practices going beyond the goal of  the Directive.1129 
The scope of  protection provided by the norms of  the tax Directive is therefore, by itself, 
restricted as not to cover abusive practices.1130 From Weald Leasing one can infer that the same 
holds true as far as the national legislation implementing the Directive is concerned.1131 

1129 H.W.M. van Kesteren, Misbruik van recht in de omzetbelasting. Inaugural address Tilburg (Kluwer, 2004), 10. 
Van Kesteren illustrates this position by submitting that general principles of law, including the principle 
that the law should not be abused, can be seen as a sort of DNA which forms part of each rule of primary 
and secondary EU law. This is because one can reasonably assume that the European legislator took these 
principles into account as guidelines when drafting EU legislation. The general principle of abuse of law 
thus evaporates as an independent legal source, but not as a source of law because it becomes inherent 
part of the genetic material (or DNA) of each rule of EU law.

1130 From Kofoed one can infer that Member States even have a duty in relation to each other under the loyalty 
principle of Article 4(3) TEU to guarantee that Union law is not abused. In this case, the ECJ held with 
reference to this provision that “each of the Member States to which a directive is addressed is obliged 
to adopt, within the framework of its national legal system, all the measures necessary to ensure that the 
directive is fully effective, in accordance with the objective that it pursues”; ECJ 5 July 2007, C-321/05, 
Kofoed [2007] ECR I-5795, para. 41. In the same vein, Van Kesteren, 14, who prior to the ruling in Kofoed 
already took the view that the Member States have a loyalty duty to prevent Union law from being abused. 
Both the legislator and the executive branch and the judiciary are, in his view, responsible for this. Evers 
and De Graaf take the view, with reference to Emsland Stärke, that Member States might be required under 
EU law, in their capacity of source state, not to grant any withholding tax reduction in tax at source; M. Evers 
& A. de Graaf, ‘Limiting Benefit Shopping: Use and Abuse of EC Law’, EC Tax Review 6 (2009): 294. Weber as 
well is of the opinion that if a general principle of Union law is applicable, the national courts are required, 
in cases of avoidance, to deny a party the advantages arising from Union law; Weber, Tax Avoidance and 
the EC Treaty Freedoms, 166. De Broe, lastly, takes the position that Member States are obliged to apply 
and interpret the relevant Union legislation to give full effect to the general principles of Union law. 
Even if there is no adequate legal basis in their national law for complying with that duty, Member States 
derive such a right directly from Union law. In his view they are, despite the decision by the ECJ in Kofoed, 
even bound to apply Union law in such a manner under the loyalty principle; De Broe, International Tax 
Planning, 833-834. On the other hand, no general obligation for the Member States to avoid abuse under 
domestic tax laws can, in the author’s opinion, be derived from the ECJ’s case law. For instance, the fact 
that a Member State does not have CFC legislation in its domestic law, as a result of which taxpayers 
would not be restrained from shifting their domestic profits to lower-tax jurisdictions abroad, is fully at the 
discretion of the respective Member State, provided that the obligations under the Union state aid rules 
and Code of Conduct for Business Taxation are observed. In such a case, no link with the Treaty freedoms 
exists in the first place and therefore the Union principle of abuse of the Treaty freedoms does not come 
into play at all. In the same vein: De Broe who finds it difficult to accept that the Court’s abuse doctrine 
would operate as a general principle of Union law in matters of direct taxation. He rightly submits in this 
regard that a Member State enacting anti-avoidance measures in direct taxation exercises its competence 
at its own discretion and on the basis of its national law; De Broe, International Tax Planning, 831-832. See 
also, by analogy, ECJ 11 June 1996, C-2/94, Denkavit Internationaal and others [1996] ECR I-2827, para. 31, 
as referred to in Chapter II.2.3.5.1. Nonetheless, in a series of judgments, the Italian Supreme Court ruled 
that the general principle of abuse of rights as can be derived from EU law must be regarded as forming 
part of the Italian legal system and thus governs the entire Italian tax system with respect to both indirect 
and direct taxes (Supreme Court Decisions No. 10353 of 5 May 2006; No. 21221 of 29 September 2006; No. 
22023 of 13 October 2006; No. 25612 of 1 December 2006; No. 10273 of 4 May 2007; No. 8772 of 4 April 
2008; No. 10257 of 21 April 2008; and No. 25374 of 17 October 2008); cf. Fantozzi & Mameli, 447-448. In 
its reference for a preliminary ruling dated 23 August 2010 in 3 M Italia SpA, C-417/10, the Italian Supreme 
Court has nevertheless asked the ECJ whether the abuse of rights principle in taxation matters, as defined 
in Halifax and Part Services constitutes a fundamental principle of Union law only in the field of harmonized 
taxes and in matters governed by secondary Union law provisions, or whether it extends, as a category of 
abuse of fundamental freedoms, to matters involving non-harmonized taxes, such as direct taxes, where 
the tax relates to transnational financial matters. 

1131 CJEU 22 December 2010, C-103/09, Weald Leasing, not yet reported, para. 42. In this case, the taxpayer’s 
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Furthermore, any national tax avoidance measure must be proportionate in that it must be 
specifically designed to combat the contested tax avoidance or tax evasion. Anti-abuse tax 
measures of  a mere generic nature which also catch bonafide cases are not allowed under 
the Treaty freedoms.1132 From Oy AA one can infer that this may be different where the 
contested measure is still allowed by virtue of  other justification grounds, such as the 
balanced allocation of  taxation powers.1133 In principle, in each case the tax authorities of  
the Member State concerned should prove that there is abuse.1134 However, reversal of  the 
burden of  proof  to the taxpayer is permitted if  certain indications for abuse have been 
established by the tax authorities. It is then for the taxpayer to prove that the transactions 
under scrutiny are genuine and not essentially motivated by tax reasons.1135 In any case, 
however, general rules which automatically exclude certain categories of  operations from 
a tax advantage, without the possibility for the taxpayer to provide proof  to the contrary, 
are not permitted.1136 The taxpayer must at all times be given the opportunity, without 
being subject to undue administrative constraints, to provide evidence of  any commercial 
justification.1137 

2.6.3.5 The need for effective fiscal supervision

It is common knowledge that corporate income taxation, like all other taxes, would be 
rendered illusory if  the Member States were not allowed to supervise compliance by its 
taxpayers. The effectiveness of  fiscal supervision is therefore a justification ground that 
has been raised in a large number of  direct tax cases before the ECJ.1138 Although the 
ECJ has accepted the effectiveness of  fiscal supervision in the abstract as a justification 

argument that the principle of prohibiting abusive practices does not apply to breach of the UK provision 
implementing the Sixth Directive (Paragraph 1 in Schedule 6 to the VAT Act 1994) because that provision 
is purely a question of national law was rejected by the ECJ, the reason being that provision was adopted 
on the basis of Article 27 of the Sixth Directive and formed part of the national legislation implementing 
that directive. In the same vein: Van Kesteren, 10.

1132 On the basis of ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR 
I-2107, para. 88, by contrast, it does not seem to be required under EU law that, once abuse is present, such 
a measure should only remove the tax advantage obtained by the abusive practices and no more than 
that, thus leaving the taxpayer in the same situation compared with its bonafide counterparts as argued 
by, inter alia, Opinion of Advocate General Wattel delivered on 6 June 2006, Nos 42 626, 42 627, 42 628, 42 
629, 42 631 & 42 632, Vakstudie Nieuws 2006/40.13, point 6.9.

1133 ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373.

1134 Cf. Opinion of Advocate General Mazák delivered on 26 April 2007, C-451/05, ELISA [2007] ECR I-8251, point 
102. 

1135 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 70.

1136 ECJ 17 July 1997, C-28/95, Leur-Bloem [1997] ECR I-4161, para. 44.

1137 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 82. 

1138 A systematic overview is provided by S.J.C. Hemels, ‘References to the Mutual Assistance Directive in the 
Case Law of the ECJ: A Systematic Approach’, European Taxation 12 (2009): 583-591. 
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for a restrictive tax measure, it nonetheless has rejected such a defence, on grounds of  
proportionality, in virtually each concrete case. In this regard, the ECJ has consistently held, 
with reference to the Mutual Assistance Directive1139, that “Member States are able to obtain 
from the competent authorities of  another Member State all the information enabling 
them to determine the correct amount of  income tax or all the information they consider 
necessary to ascertain the correct amount of  income tax payable by a taxpayer according to 
the legislation applied.”1140 Relying on the above-mentioned Directive therefore constitutes a 
less restrictive means to ensure effective fiscal supervision. 

In addition, even if  the aforesaid Directive appears to be insufficient in order to acquire 
the required information, a restrictive measure may still be considered to go beyond what 
is necessary in order to guarantee effective fiscal supervision. In such circumstances, the 
ECJ has repeatedly held that there is nothing to prevent the tax authorities concerned from 
requiring the taxpayer himself  to produce the proof  that the authorities consider necessary 
to assess, clearly and precisely, whether the claimed tax benefit should be allowed.1141 This 
may, for instance, be the case in the situation of  a parent company which is able to demand 
all the necessary documents directly from its foreign subsidiaries.1142 Accordingly, general 
exclusions of  a certain tax benefit on the grounds that the required information cannot be 
provided under the Directive are not permitted. Nevertheless, from Schmelz one can infer that 
this may be different where the required information concerns a tax which is not governed 
by the Directive, such as VAT.1143 Lastly, justification on grounds of  the effectiveness of  fiscal 
supervision obviously fails when there is actually no need for the international exchange of  
information, for instance since this information is already publicly available.1144 The same 
holds true where the contested tax measure is not of  such nature as to enable the Member 
State to supervise the amount of  taxable income.1145 In other words, the contested measure 
must actually have a bearing on fiscal supervision. 

1139 Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent 
authorities of the Member States in the field of direct taxation, OJ 1977 L 336, 15.

1140 ECJ 26 June 2003, C-422/01, Skandia [2003] ECR I-6817, para. 42; ECJ 9 November 2006, C-520/04, Turpeinen 
[2006] ECR I-10685, para. 36. 

1141 Cf., inter alia, ECJ 3 October 2002, C-136/00, Danner [2002] ECR I-8147, para. 49; Opinion of Advocate 
General Kokott delivered on 15 February 2007, C-464/05, Geurts and Vogten [2007] ECR I-9325, point 53; 
ECJ 10 March 2005, C-39/04, Laboratoires Fournier [2005] ECR I-2057, paras 23-24. 

1142 ECJ 20 February 1979, 120/78, Rewe-Zentral AG [1979] ECR 649, para. 58. 

1143 CJEU 26 October 2010, C-97/09, Schmelz, not yet reported, paras 66 et seq. See also Hemels who elaborates 
in more detail on the definition of taxes within the meaning of the Directive; Hemels, 587-588.

1144 Cf., by analogy, ECJ 22 January 2009, C-377/07, STEKO Industriemontage [2007] ECR I-299, para. 55.

1145 ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 44. 
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2.6.3.6 The need for effective collection of tax

Parallel to the justification ground of  effectiveness of  fiscal supervision, the need for an 
effective collection of  tax has often been put forward by Member States before the ECJ in 
direct tax cases as well. Here too, the ECJ has accepted the need for effective collection of  
tax as a justification for a restrictive tax measure in the abstract. In the majority of  cases, 
however, it eventually rejected such a defence on grounds of  proportionality, for instance 
in the case where a taxpayer had to provide guarantees for the granting of  deferral of  
taxation normally due.1146 In this respect, the ECJ has consistently held that, in addition 
to the applicability of  the Mutual Assistance Directive, each Member State may request 
assistance from another Member State in relation to the recovery of  income tax payable by 
a taxpayer resident in the latter Member State, based on the Recovery Directive1147, which 
Directive is also applicable to direct income taxes from 30 June 2002.1148 From Scorpio one can 
furthermore infer that international instruments, other than the aforesaid EU Directives, are 
relevant in this regard as well. In this case, the ECJ attached weight to the fact that at the 
time of  litigation no EU Directive or any other instrument governed mutual administrative 
assistance concerning the recovery of  tax debts between the Member States concerned.1149 
Because of  this, the obligation imposed on service recipients to withhold tax on the service 
fees paid to the service provider was accepted by the ECJ in Scorpio as an appropriate and 
proportionate means to ensure that the recovery of  the tax debts of  the Member State 
of  taxation.1150 The same applied as regards the potential liability of  the party required to 
withhold the tax.1151

An exception to this case law was nevertheless made in the particular context of  Commission 
v. Belgium, which concerned a withholding tax obligation and joint liability for certain Belgian 
tax debts connected therewith that applied to Belgian principals and contractors which used 
non-registered operators in the construction sector. The ECJ ruled that these obligations 
were not proportionate and suggested that less restrictive measures could be applied, such 
as a system based on exchange of  information between the principals and contractors, 
their contracting parties and the Belgian tax authorities and thus to allow either of  the 
contracting parties concerned to prove the tax-compliant status of  the non-registered 

1146 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, paras 51 et seq.

1147 ECJ 9 November 2006, C-520/04, Turpeinen [2006] ECR I-10685, para. 35 et seq.; ECJ 7 September 2006, 
C-470/04, N. [2006] ECR I-7409, para. 53. 

1148 See Chapter IV.2.6.1.

1149 ECJ 3 October 2006, C-290/04, FKP Scorpio Konzertproduktionen [2006] ECR I-9461, para. 36.

1150 Ibid., paras 36-37.

1151 Ibid., para. 38.



271

Chapter V2.6.3.6 The need for effective collection of tax

operator.1152 Hence, even though the Recovery Directive did not apply, there was still a less 
restrictive means available that could ensure the effective collection of  taxes. 

From Truck Center and Commission v. Spain it follows in any case that the method of  withholding 
tax as a means to ensure the effective collection of  taxes does not, from the perspective of  
the taxable person, constitute a restriction of  the Treaty freedoms.1153 In Truck Center the 
ECJ endorsed the Belgian tax legislation which subjected only non-resident creditors to a 
system of  withholding tax on interest paid by Belgian companies whereas resident creditors 
receiving interest from Belgian companies were subject to corporate income taxation by 
means of  assessment, even though at the time of  the proceedings the Recovery Directive 
was applicable. The difference between the outcome in this case and the decisions in Scorpio 
and Commission v. Belgium can be explained by the fact that in the latter cases the ECJ focussed 
on the party liable for retention of  the tax whereas in Truck Center it focused on the foreign 
party actually liable to the tax.1154 From the perspective of  the latter, it should indeed not 
matter whether its taxes materially due are formalized by means of  a withholding tax or 
by means of  an assessment, as long as the effective tax burden is ultimately not higher 
compared to similar domestic taxpayers. From the perspective of  the former, by contrast, 
an additional administrative burden is imposed which could be disproportionate in relation 
to the objective pursued by the applicable withholding tax regime, as is evidenced by the 
decision in Commission v. Belgium. 

It can be derived from the above that the case law of  the ECJ regarding the effective 
collection of  tax argument is somewhat casuistic. Whereas applicability of  the Recovery 
Directive or any other international instrument relating to the mutual assistance concerning 
the recovery of  tax debts may render a restrictive CIT measure disproportionate, the 
opposite is not always true. Apart from that, one could legitimately wonder whether the 

1152 ECJ 9 November 2006, C-433/04, Commission v. Belgium [2006] ECR I-10653, paras 39-40.

1153 ECJ 22 December 2008, C-282/07, Truck Center [2008] ECR I-10767, para. 50; CJEU 3 June 2010, C-487/08, 
Commission v. Spain, not yet reported, para. 54. 

1154 The author has defended this position earlier in the Netherlands literature; D.S. Smit, ‘Europeesrechtelijke 
perikelen rondom de Nederlandse dividendbelasting’, Tijdschrift Fiscaal Ondernemingsrecht 2 (2010): 83. 
The same conclusion is reached by Kemmeren; E.C.C.M. Kemmeren, ‘Pending Cases Filed by the Netherlands 
Courts: The National Grid Indus (C-371/10) and Feyenoord (C-498/10, X.) Cases’, in ECJ – Recent developments 
in Direct Taxation 2010, eds M. Lang et al. (Vienna: Linde Verlag, 2011), 155-183. This distinction between 
the perspective of the withholding agent, on the one hand, and the actual taxpayer on the other is relevant 
when assessing whether a restriction may be justified. For example, the neutralization argument deriving 
from Amurta could serve as a valid justification ground when the position of the taxpayer is at stake, but 
not when the position of the withholding agent is at stake. In its referring case dated 24 September 2010 
in Feyenoord, the Netherlands Supreme Court in its decision of 24 September 2010, Nos 09/00296 and 
09/00400, Beslissingen in Belastingzaken 316 (2010), does not clearly take this distinction into account and 
questions whether the restriction imposed on the withholding agent could be neutralized if a credit were 
to be available at the level of the taxpayer in its state of residence.
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Recovery Directive can really ensure the effective collection of  tax in all cases. This position 
is strengthened by the fact that the Council has adopted a new Recovery Directive which 
aims to make recovery assistance more efficient and effective and to facilitate it in practice.1155 
In this regard, it is illustrative that the German Bundesfinanzhof held that the application of  a 
withholding tax in the case of  service fees paid by German residents to foreign artists was 
proportionate since the Recovery Directive could not ensure the effective collection of  tax. 
It held that the decision by the ECJ in Scorpio did not violate this finding.1156 

2.6.3.7 The need to safeguard the (balanced) allocation of taxation powers

The need to safeguard the (balanced) allocation of  taxation powers has been accepted by the 
ECJ as a justification ground in more recent cases, particularly Marks & Spencer1157, Oy AA1158, 
N.1159, Cadbury Schweppes1160, Lidl Belgium1161, Glaxo1162, SGI1163 and X Holding1164. Essentially, from 
Rewe and Jobra one can infer that the balanced allocation argument is tantamount to allowing 
a Member State to prevent its right to exercise its taxing powers in relation to activities 
carried on in its territory from being jeopardized.1165 The significance of  this justification is 
nevertheless somewhat indefinite. Firstly, this is because for a while, the ECJ has consistently 
held that the Member States are free to determine the criteria for taxation on income with 
a view to eliminating double taxation, inter alia, by means of  international agreements.1166 
Traditionally, it was therefore only the exercise of  taxation powers rather than the allocation 
of  these taxation powers between Member States which was subject to the requirement 
of  national treatment under the Treaty freedoms.1167 However, in the context of  the UK 

1155 See Chapter IV.2.6.1. 

1156 Cf. Bundesfinanzhof 29 November 2007, I B 181/07, Internationales Steuerrecht 3 (2008): 112-116. The 
Supreme Court held: “Eher ist vielmehr anzunehmen, dass die zwischenstaatliche Amtshilfe in ihrer Intensität 
und Umsetzung (vor allem angesichts heterogener Verwaltungsabläufe in den einzelnen Mitgliedstaaten, 
sprachlicher Schwierigkeiten und ähnlichen Unabgestimmtheiten) gegenwärtig noch unzulänglich und nicht 
geeignet ist, die auch vom EuGH ausdrücklich bestätigte Effizienz des Abzugssystems zu substituieren, und dass 
sie infolgedessen strukturelle (..) Defizite des Steuervollzugs und der Steueraufsicht befürchten lässt.“ 

1157 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 43.

1158 ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373, para. 53.

1159 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 42.

1160 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 56.

1161 ECJ 15 May 2008, C-414/06, Lidl Belgium [2008] ECR I-3601, para. 33. 

1162 ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, para. 87.

1163 CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, para. 69.

1164 CJEU 25 February 2010, C-337/08, X Holding [2010] ECR I-1215, para. 23.

1165 Cf. ECJ 20 February 1979, 120/78, Rewe-Zentral AG [1979] ECR 649, para. 42; ECJ 4 December 2008, C-330/07, 
Jobra [2008] ECR I-9099, para. 33. 

1166 See, notably, ECJ 12 May 1998, C-336/96, Gilly [1998] ECR I-2793, para. 24. 

1167 Cf., inter alia, ECJ 21 September 1999, 307/97, Saint Gobain ZN [1999] ECR I-6161, paras 56-57; ECJ 19 January 
2006, C-265/04, Bouanich [2006] ECR I-923, para. 28. This is also observed by Wathelet who states that the 
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discriminatory group relief  rules, the ECJ accepted in Marks & Spencer for the first time the 
need to protect a balanced allocation of  taxation powers between the Member States as a 
justification ground, although combined with two other justification grounds, namely the 
danger of  losses being deducted twice and the risk of  tax avoidance.1168 

Secondly, in Rewe, the ECJ emphasized the fact that this justification ground was accepted 
only in conjunction with these two other grounds.1169 Based on this decision, one could 
therefore conclude that the autonomous significance of  this justification ground is rather 
limited. Nevertheless, having regard to subsequent case law of  the ECJ, one can wonder 
whether this is true. Firstly, the ECJ has held in Lidl Belgium that all three justifications 
following from Marks & Spencer need not necessarily be present in order for a national 
restrictive tax rule to be capable of  being justified.1170 Accordingly, the contested German 
tax rule in Lidl Belgium was justified on the basis of  the need to safeguard the allocation of  
the taxation powers between Member States together with the need to prevent the danger 
that losses could be deducted twice.1171 In Oy AA, in addition, the ECJ held in general 
terms that the need to safeguard a balanced allocation of  taxation powers between Member 
States may be allowed “where the tax system in question is designed to prevent conduct 
capable of  jeopardizing the right of  the Member States to exercise their taxing powers in 
relation to activities carried on in their territory.”1172 This would suggest that the need to 
safeguard the (balanced) allocation of  taxation powers could serve as an autonomous and 
separate justification ground. Nevertheless, eventually the ECJ held the contested Finnish 
tax measure justified on the basis of  this justification ground together with the need to 
prevent tax avoidance.1173 In X Holding, finally, the ECJ accepted that the exclusion of  foreign 
subsidiaries not subject to Netherlands corporate income tax from the Netherlands fiscal 
unity regime is justified solely by the need to safeguard the allocation of  the power to 
impose taxes between the Member States.1174 Nonetheless, in any event, there must be an 

justification ground at issue was previously used (and in particular in the Gilly ruling, which contained no 
requirement relating to being balanced) in the first part of the ECJ’s reasoning and was considered to be 
unrelated to the Member States’ exercise of the power to impose taxes, this exercise only being subject to 
the obligation to avoid discrimination and restrictions; Wathelet, ‘New Trends or Confirmation’, 906.

1168 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 51.

1169 ECJ 20 February 1979, 120/78, Rewe-Zentral AG [1979] ECR 649, para. 41.

1170 ECJ 15 May 2008, C-414/06, Lidl Belgium [2008] ECR I-3601, para. 40. 

1171 Ibid., para. 42. 

1172 ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373, para. 54; ECJ 12 September 2006, C-196/04, Cadbury 
Schweppes [2006] ECR I-7995, para. 56.

1173 ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373, para. 60. 

1174 CJEU 25 February 2010, C-337/08, X Holding [2010] ECR I-1215, para. 33. To the same extent: Opinion 
of Advocate General Kokott delivered on 11 November 2010, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, point 117. 
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actual risk that the balanced allocation of  taxation powers is jeopardized in order to be 
able to successfully rely on this justification ground.1175 In addition, the argument of  the 
need to safeguard the allocation of  taxation powers must be coherent. For instance, where 
a Member State has chosen not to tax recipient companies established in its territory in 
respect of  a certain type of  income, it cannot rely on the argument that there is a need to 
safeguard the balanced allocation between the Member States of  the power to tax in order 
to justify the taxation of  recipient companies established in another Member State.1176

Several scholars have assessed this justification ground in more detail. In her Opinion in 
Oy AA Advocate General Kokott submits that the three justification grounds accepted in 
Marks & Spencer are closely related and, in fact, each reflect the need to protect a balanced 
allocation of  taxation powers.1177 This implies that the need to protect a balanced allocation 
of  taxation powers can serve as an independent justification ground. Advocate General 
Léger takes the view in his Opinion in Cadbury Schweppes that the preservation of  the 
allocation of  the power to impose taxes between Member States is connected with the fact 
that the freedoms introduced by the Treaty are not designed to enable companies to transfer 
their profits or losses from one Member State to another to suit their convenience:

“[T]he Court confirmed that those rules are not designed to call into question the allocation by 

the Member States of  their power to impose taxes, nor the right of  each State to tax economic 

activities carried out in its territory. The Member States may thus prevent such transfers, which 

are aimed at benefiting from disparities in the rates applicable for the taxation of  profits which 

have already arisen.”
1178

 

Wattel suggests that the need to safeguard the (balanced) allocation of  taxing powers basically 
means that Member States may protect their tax jurisdiction against i) inappropriate loss of  
taxing power as regards income sourced within their territories, and ii) inappropriate parachuting 
of  losses or expenses not attributable to activities or income connected to their territories. He 
submits that if  this view is correct, the conclusion is that the need to preserve the (balanced) 
allocation of  taxing power, the need for fiscal cohesion and the fiscal territoriality principle are 
conceptually identical.1179 Cordewener et al. disagree and establish that this justification ground 

1175 ECJ 4 December 2008, C-330/07, Jobra [2008] ECR I-9099, para. 33. 

1176 Cf. ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, para. 59

1177 Cf. Opinion of Advocate General Kokott delivered on 12 September 2006, C-231/05, Oy AA [2007] ECR 
I-6373, point 48.

1178 Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, point 
102.

1179 Wattel, ‘Fiscal Cohesion, Fiscal Territoriality and Preservation of the (Balanced) Allocation of Taxing Power’, 
156. Isenbaert comes to a comparable conclusion and submits that the justification ground at issue 
primarily replaces the cohesion defence, although there are also some similarities with the prevention of 
tax abuse justification. In his view, the primary innovation of the balanced allocation of taxing power as a 
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is an “agreed allocation of  tax jurisdiction” argument that involves the tax systems of  two 
Member States and that ensures that the initial discriminatory effect of  the tax measure of  one 
Member State is neutralized by the agreed action undertaken by the other Member State.1180 
Wathelet concludes that this justification ground has become an autonomous justification 
which opens very large possibilities for the Member States to reserve some tax advantages for 
their nationals or residents.1181 Lastly, Van Thiel and Vascega take the position that the ECJ has 
given the concept of  “balanced allocation” in X Holding a different meaning than in earlier 
case law. They submit that the balanced allocation argument ”becomes an excuse for Member 
States to protect their revenue interests by means of  discriminatory measures.”1182

In the author’s view, the balanced allocation argument essentially boils down to allowing 
a Member State to prevent its right to exercise its taxing powers in relation to activities 
carried on in its territory would be jeopardized, as is confirmed by the ECJ decisions in Rewe 
and Jobra.1183 However, the balanced allocation argument does not necessarily provide for a 
sufficient justification when assessing whether a discriminatory tax measure is justified. It 
needs to be further substantiated in the light of  the contested CIT measure at issue. That 
is to say, a restrictive CIT measure aiming at avoiding a Member State’s right tax economic 
activities carried out in its territory that is jeopardized through abusive practices should, in 
the author’s opinion, also be assessed in the light of  the need to prevent tax avoidance or tax 
evasion.1184 Similarly, a restrictive tax measure aiming at avoiding a Member State’s right tax 
economic activities carried out in its territory that is jeopardized through practices affecting 
the coherence of  the tax system should, in the author’s opinion, also be assessed in the light 
of  the argument of  the need to preserve the coherence of  the tax system.1185 Still, case law 
of  the ECJ is not fully consistent. Where a restrictive CIT measure prevents the transfer 
of  profits from or losses to that Member State at the choice of  the taxpayer, the balanced 
allocation argument can be relied on by a Member State autonomously.1186 

justification ground is that a direct link with an offsetting advantage is no longer required; Isenbaert, EC 
law and the sovereignty of the member states, 726-727.

1180 A. Cordewener, G. Kofler & S. van Thiel, ‘The Clash between European Freedoms and National Direct Tax 
Law: Public Interest Defences available to the Member States’, Common Market Law Review 46 (2009): 1976, 
at fn. 127. 

1181 Wathelet, ‘New Trends or Confirmation’, 906. 

1182 S. Van Thiel & M. Vascega, X Holding: ‘Why Ulysses Should Stop Listening to the Siren’, European Taxation 8 
(2010): 338.

1183 ECJ 20 February 1979, 120/78, Rewe-Zentral AG [1979] ECR 649, para. 42; ECJ 4 December 2008, C-330/07, 
Jobra [2008] ECR I-9099, para. 33. See also CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, para. 64; 
ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373, para. 54.

1184 Cf. ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995; CJEU 21 January 2010, C-311/08, 
SGI [2010] ECR I-487; ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, para. 87.

1185 Cf. ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409.

1186 CJEU 25 February 2010, C-337/08, X Holding [2010] ECR I-1215, para. 33. 



276

Relevant negative integration between Member StatesChapter V

2.6.3.8 Promotion of (national) research and development and competitiveness 

In Laboratoires Fournier, the promotion of  research and development was accepted by the 
ECJ as an overriding reason relating to public interest in the abstract.1187 Nevertheless, it has 
been rejected by the ECJ in the concrete as a justification for the limitation of  a French 
tax credit for research and development to French territory only. The reason was that the 
refusal for a tax credit for any research carried out in another Member State was directly 
contrary to the objective of  the Union policy on research and technological development as 
endorsed in the Treaty under Article 179 TFEU.1188 Based on this provision, the Union has 
the objective of  “strengthening its scientific and technological bases” and “encouraging it to become more 
competitive.” For that purpose, the Union must, as far as relevant, encourage undertakings’ 
efforts to cooperate with one another, aiming, notably, at enabling them to exploit the 
internal market potential to the full, in particular through the removal of  legal and fiscal 
obstacles to that cooperation. 

Hence, one could say that from the angle of  this objective, domestic enterprises and 
enterprises established in another Member State find themselves in objectively comparable 
situations.1189 As contended by Advocate General Jacobs in his Opinion in this case, the 
restriction to the French territory could at most be seen as to reflect the desire to protect 
the French pharmaceutical research sector. Such an economic aim cannot justify a barrier to 
the fundamental principle of  freedom to provide services.1190

2.6.3.9 Lack of compensatory taxation and counteracting harmful tax competition 

In this section, the lack of  compensatory taxation and the need to counteract harmful tax 
competition are considered together, given the close relationship between these arguments1191, 

1187 ECJ 10 March 2005, C-39/04, Laboratoires Fournier [2005] ECR I-2057, para. 23. See also Opinion of Advocate 
General Maduro delivered on 10 October 2007, C-281/06, Jundt [2007] ECR I-12231, points 16 et seq. The 
importance of promoting research and development within the Union has repeatedly been stressed by the 
European Commission; see for instance, Communication from the Commission to the Council, European 
Parliament and the European Economic and Social Committee dated 22 November 2006, ‘Towards a 
more effective use of tax incentives in favour of R&D’, COM(2006) 728 final; Communication from the 
Commission to the European Parliament, the Council, the European Economic and Social Committee 
and the Committee of the Regions of 6 October 2010, ‘Europe 2020 Flagship Initiative Innovation Union’, 
COM(2010) 546 final.

1188 ECJ 10 March 2005, C-39/04, Laboratoires Fournier [2005] ECR I-2057, para. 23.

1189 Cf., by analogy, ECJ 25 October 2007, C-464/05, Geurts and Vogten [2007] ECR I-9325, para. 26. As stated 
by the Commission at the hearing, the rationale for promoting research must surely be to encourage 
excellence; excellence, however, is not necessarily restricted to French research centres; cf. Opinion of 
Advocate General Jacobs delivered on 9 December 2004, C-39/04, Laboratoires Fournier [2005] ECR I-2057, 
point 31.

1190 Ibid., point 31 and the case law cited. 

1191 Advocate General Mengozzi, for example, observes in his Opinion in Columbus Container Services that 
the need to counteract harmful tax competition as explained by the German Government in that case 
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although strictly speaking both arguments constitute a separate justification ground. To date, 
the ECJ has never accepted the absence of  a compensatory taxation in another Member 
State as a justification ground for a restrictive direct tax measure. In Eurowings, for example, 
the ECJ explicitly held that “[a]ny tax advantage resulting for providers of  services from the 
low taxation to which they are subject in the Member State in which they are established 
cannot be used by another Member State to justify less favourable treatment in tax matters 
given to recipients of  services established in the latter State.”1192 According to the ECJ, 
such compensatory taxation “prejudices the very foundations of  the single market.”1193 In 
the Netherlands scholarly literature, it was nevertheless submitted by Egelie in the early 
2000s that the requirement of  compensatory taxation would be accepted by the ECJ as a 
valid justification ground if  the ECJ were to take the current discussion about harmful tax 
competition into account.1194 He considered it not inconceivable that the ECJ would accept 
direct tax restrictions which are based on fiscal coherence and which basically remove the 
adverse effects of  harmful tax competition.1195 However, in 2006 the ECJ confirmed its 
earlier approach in Cadbury Schweppes, where the compatibility of  the CFC rules as applied by 
the United Kingdom was at stake. Despite the fact that the case involved Irish subsidiaries 
benefiting from a special regime that was considered by the Commission to be state aid1196 
the ECJ held that “it is settled case-law that any advantage resulting from the low taxation 
to which a subsidiary established in a Member State other than the one in which the parent 
company was incorporated is subject cannot by itself  authorise that Member State to offset 
that advantage by less favourable tax treatment of  the parent company.”1197 A low taxation 
in another Member State cannot therefore be a justification for different treatment in 
the field of  direct taxation.1198 As observed by Advocate General Léger in his Opinion in 
Cadbury Schweppes, in the absence of  Union harmonization “it must be accepted that there 
is competition between the tax regimes of  the various Member States.”1199 He acknowledges 
that it may be regrettable that competition operates between the Member States in this field 

appeared to have become confused with an alleged right to offset a tax advantage acquired in another 
Member State by applying unfavourable tax treatment; Opinion of Advocate General Mengozzi delivered 
on 29 March 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, point 164. 

1192 ECJ 26 October 1999, C-294/97, Eurowings Luftverkehr [1999] ECR I-7447, para. 44. 

1193 Ibid., para. 45.

1194 As discussed in Chapter IV.2.8 and Chapter IV.4.3. 

1195 W.F.E.M. Egelie, ‘De (on)verenigbaarheid van art. 13b en 13ba Wet Vpb. 1969 met het EG-verdrag’, Weekblad 
Fiscaal Recht 6441 (2001): 907.

1196 As one can infer from the Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes 
[2006] ECR I-7995, point 58, at fn 38. 

1197 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 49.

1198 See Kiekebeld, Harmful Tax Competition in the European Union, 113.

1199 Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, point 
55.
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without restriction. According to the Advocate General, that is, however, a political matter.1200 
Kiekebeld takes a similar position and submits that disparities between the tax laws of  the 
various Member States can result not only in a disadvantage to a taxpayer for which the 
ECJ has no solution (Gilly), but also to an advantage which cannot be removed by the ECJ 
(Eurowings, Danner), but which should be removed by harmonization.1201 Nonetheless, it is 
recognized that the case law of  the ECJ has not fully materialized in this regard. The reason 
is that the ECJ has accepted in Schempp that differential treatment by one Member State is 
allowed if  income is not taxable at all in another Member State.1202 This ruling implies that 
Member States are not required under the Treaty freedoms to accept that taxpayers could 
take advantage of  genuine “mismatches” between the tax systems of  the Member States.1203 

Whereas the ECJ has thus been relatively clear on the lack of  compensatory taxation 
as a justification for a restrictive direct tax measure, the opposite is true with respect to 
the need to counteract harmful tax competition. This argument has been put forward by 
Member States several times before the ECJ as a justification ground for a restrictive CIT 
measure. In Columbus Container Services, for example, the German Government contended 
that it should be enabled, as part of  its right of  ‘self-defence’, to offset extraordinary tax 
advantages afforded by another Member State by restoring the tax burden of  the taxpayer 
to the German level of  taxation using the set-off  method.1204 However, to date, the ECJ has 
not considered this argument explicitly.1205 

Nonetheless, several Advocates General have issued their Opinions in this matter in Cadbury 
Schweppes, ELISA and Columbus Container Services.1206 The prevailing view in these Opinions 
is that the combating of  harmful tax competition can, as such, be regarded as a valid 
overriding reason in the common interest. The question is, however, whether the denial 
of  a certain tax benefit by a Member State in order to neutralize the harmful effects of  a 

1200 Ibid.

1201 Kiekebeld, ‘De (on)mogelijkheden van compenserende heffing’, 919 et seq.

1202 ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, paras 30 et seq.

1203 From Safir and Skandia one can infer that this conclusion is, however, subject to the requirement of 
proportionality; ECJ 28 April 1998, C-118/96, Safir [1998] ECR I-1897, para. 33; ECJ 26 June 2003, C-422/01, 
Skandia [2003] ECR I-6817, para. 51. In the author’s view, it is therefore wrong to understand these cases 
as meaning that the ECJ would not accept the filling up of a tax vacuum as an overriding reason in the 
general interest. With more reservations: De Broe, International Tax Planning, 919. 

1204 Cf. Opinion of Advocate General Mengozzi delivered on 29 March 2007, C-298/05, Columbus Container 
Services [2007] ECR I-10451, point 163. 

1205 Although one could implicitly infer from Cadbury Schweppes that the ECJ has rejected this argument. In the 
same vein: De Broe, International Tax Planning, 927. 

1206 Cf. Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, 
points 55 et seq.; Opinion of Advocate General Mengozzi delivered on 29 March 2007, C-298/05, Columbus 
Container Services [2007] ECR I-10451, points 163 et seq.; Opinion of Advocate General Mazák delivered on 
26 April 2007, C-451/05, ELISA [2007] ECR I-8251, points 114 et seq. 
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tax regime applied by another Member State also meets the proportionality requirement. 
The Advocates General answer this question in the negative. Advocate General Léger, for 
example, takes the position in his Opinion in Cadbury Schweppes that the fact that a tax system 
does not comply with the state aid rules of  the Treaty cannot entitle a Member State to take 
unilateral measures intended to counter its effects by limiting freedom of  movement.1207 
This is because the Treaty itself  provides for an appropriate set of  measures under the state 
aid provisions under Article 107 and 108 TFEU whereby the distortive effects of  a harmful 
tax measure applied by any Member State can be removed.1208 Under these provisions, it is 
for the European Commission and not for the individual Member States to assess whether 
such a measure constitutes illegal state aid incompatible with the common market. Léger 
concludes that the harmful effects of  a total absence of  harmonization of  the rates of  
taxation of  company profits call for a political solution and do not appear to justify, in his 
opinion, calling into question the scope of  the rights conferred by the Treaty freedoms.1209

The question whether the need to counteract harmful tax competition can be accepted as a 
valid justification ground has also been debated in the scholarly literature. Kiekebeld takes a 
comparable view as taken by Advocate General Léger, and observes that the Treaty provides 
for guarantees against harmful tax measures under the state aid rules and, in addition, 
through the Code of  Conduct for Business Taxation. In his view, the Member States 
should make use of  these possibilities and the eventuality that these means may not always 
be effective cannot be an excuse to introduce restrictive tax measures.1210 This is without 
prejudice, however, to the right of  Member States to justify a restrictive tax measure by the 
need to combat tax evasion or tax avoidance.1211 Pinto, on the other hand, is of  the view 
that a Member State cannot be required to refrain from or withdraw anti-abuse measures 
targeting foreign fiscal state aid schemes which have been illegally implemented by another 
Member State without prior notification to, let alone authorization by, the Commission.1212 
Concerning state aid measures authorized by the European Commission under the Treaty 
state aid rules, De Hosson defends the view, particularly with reference to the principle of  
Union loyalty, that a Member State should refrain from frustrating, for instance through the 

1207 Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, point 
58. 

1208 Cf. Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, 
point 58; Opinion delivered by Advocate General Mengozzi on 29 March 2007, C-298/05, Columbus 
Container Services [2007] ECR I-10451, point 167. 

1209 Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, point 
60.

1210 Kiekebeld, ‘De (on)mogelijkheden van compenserende heffing’, 919.

1211 Ibid.

1212 C. Pinto, 363.
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application of  CFC legislation, the intended effect of  a favourable tax regime applied in 
another Member State which was approved by the European Commission under the Treaty 
state aid rules.1213 The view of  De Hosson is endorsed by other scholars as well, such as 
Schönfeld1214 and Pinto, although the latter acknowledges that Member States are still allowed 
to combat abuse since an authorized tax regime may also be abused.1215 Wattel, by contrast, 
does not see any rules which would oblige one Member State to support, for instance by 
disapplying its CFC legislation, fiscal investment incentives granted by another Member 
State where these tax incentives are (amongst other things) directed at damaging the first 
Member State’s tax base in a given economic sector, even though these tax incentives were 
approved by the Commission under the Treaty state aid rules.1216

In the context of  the Code of  Conduct for Business Taxation, Pinto is furthermore of  the 
opinion, with reference to the principle of  Union loyalty, that Member States are prevented 
from using unilateral countermeasures against tax regimes that were excluded from the 
Primarolo list1217 either because they do not cause harmful effects or because they are 
justified.1218 As far as blacklisted tax regimes are concerned, Pinto does consider the use of  
such countermeasures legitimate and justified.1219 

When assessing whether a restrictive CIT measure can be justified on the basis of  the need 
to combat harmful tax competition, it must be emphasized from the outset that it must be 
substantiated by a Member State that the contested tax measure is actually designed to combat 
tax competition. If  the said measure in reality pursues another goal, such as the combating of  
tax avoidance, the argument of  combating harmful tax competition is, in the author’s opinion, 
not valid.1220 This having been said, the question is whether taxpayers should be allowed to 

1213 F.C. de Hosson, ‘Bijzondere fiscale regimes en het communautaire recht’, Weekblad Fiscaal Recht 6208 
(1996): 1111 et seq.

1214 Schönfeld, ‘The Cadbury Schweppes Case’, 451, who submits that ignoring the European Commission’s 
decision made on the legal basis of the Treaty constitutes an open breach of the Community law. 

1215 C. Pinto, 362. 

1216 P.J. Wattel, ‘Beggar Thy Neighbour’, Weekblad Fiscaal Recht 6208 (1996): 1854 et seq.

1217 Cf. Chapter IV.2.8.1.

1218 C. Pinto, 366. 

1219 Ibid., 366. In the same vein: J. Schönfeld & B. Lieber, ‘Swedish CFC-Rules under Scrutiny of EC Law: Harmful 
Tax Competition and the Free Movement of Capital in Relation to Third Countries’, Intertax 2 (2006): 97-98, 
who consider in the context of the Swedish CFC legislation that the application of this legislation can be 
justified on the basis of the need to combat harmful tax competition within the meaning of the Code of 
Conduct. 

1220 This was probably the reason why the ECJ did not consider the harmful tax competition argument in 
ELISA. It is true that this case concerned a foreign holding company which was governed by the special 
Luxembourg 1929-holding regime which was eventually considered state aid by the Commission in 
its Decision of 19 July 2006 on aid scheme C 3/2006 implemented by Luxembourg for 1929 holding 
companies and billionaire holding companies, OJ 2006 L 366, 47. The objective of the contested French 
rule was, however, to combat certain practices of tax avoidance and would also apply in other cases 
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benefit from a more favourable tax regime in another Member State that can be considered 
to be harmful. In the author’s view there can be little doubt that the need to counteract 
harmful tax competition can be regarded as a valid overriding reason in the common interest. 
Nevertheless, in the author’s opinion, the need to counteract harmful tax competition should 
also be rejected as a valid justification ground for a restrictive CIT measure where a more 
favourable tax regime in another Member State does, in substance, qualify as state aid. In the 
author’s view, the state aid provisions provide for a more suitable and proportionate means 
to remove the distortive effects of  such a regime. These rules tackle these distortive effects 
in the right Member State and at the level of  the right company c.q. beneficiary.1221 The fact 
that these means may not always be effective can not be an excuse to introduce restrictive 
tax measures, but should be resolved at the political level. The same conclusion is valid, in 
the author’s opinion, as far as a more favourable tax regime in another Member State does, 
in substance, qualify as harmful under the Code of  Conduct, to the extent these measures 
do not already qualify as state aid as well. An additional argument is that these criteria are 
of  a mere political rather than of  a legal nature. As stated by Advocate General Léger in 
his Opinion in Cadbury Schweppes such political commitment cannot influence the scope of  
the rights conferred on economic operators by the Treaty freedoms.1222 Nevertheless, in the 
author’s view, the above conclusion is without prejudice to the right of  Member States to 
justify a restrictive tax measure by the need to combat tax evasion or tax avoidance.1223 

2.6.3.10 Lack of and presence of harmonization

It follows from the above considerations that the existence of  disparities between the 
corporate income taxation laws of  the Member States generally cannot, as such, justify 

involving companies not subject to such special tax regimes. 

1221 Cf., by analogy, Kiekebeld, ‘De (on)mogelijkheden van compenserende heffing’, 919.

1222 Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, point 
57. This could be different, however, where the Code of Conduct Group decides that a regime can be 
considered to be harmful within the meaning of the Code of Conduct but the Member State concerned 
nevertheless refrains from abolishing the harmful effects of this regime. In such a case, the mechanism 
of enforcement through peer pressure as envisaged in the Code could, in the author’s opinion, justify 
the application of countermeasures, provided that the decision by the Code of Conduct Group was 
communicated publicly. 

1223 In the same vein: C. Pinto, 362; Kiekebeld, ‘De (on)mogelijkheden van compenserende heffing’, 919. 
Support for this conclusion can be derived from Cadbury Schweppes as well since in this case the ECJ 
allowed Member State to combat abuse in situations involving foreign subsidiaries benefiting from a 
special regime that was considered by the Commission to be state aid as one can infer from the Opinion of 
Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, point 58, at fn 38. 
Dissenting: Luja, who submits under reference to the loyalty principle as enshrined in Article 4(3) TEU that 
it cannot be ruled out that a Member State is not allowed to apply its domestic anti-avoidance measures 
to the extent a certain tax measure applied in another Member State was approved by the Commission 
under the state aid rules and the first Member State did not file an objection against that approval; Luja, 
‘Staatssteun in de winstsfeer’, 61-73, para. 2.1.
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differential treatment. Accordingly, the ECJ has constantly held that the existence of  
harmonization rules cannot be made a precondition for the implementation of  the free 
movement provisions.1224 In other words, the lack of  harmonization cannot justify the 
application of  restrictive CIT measures.

A distinct question is whether the presence of  harmonized measures could impact the 
assessment of  a restrictive CIT measure with the Treaty freedoms. The first question is 
whether a restrictive CIT measure could be justified more easily if  this measure is based on 
harmonization measures adopted by the Union legislator. In the scholarly literature, three 
different views can be distinguished: i) the Union legislator is bound by the free movement 
rules in the same way as the Member States; ii) the Union legislator is not bound to the 
free movement rules and iii) the Union legislator is bound to the free movement rules, 
but not to the same extent as the Member States.1225 It is true that the ECJ has ruled in the 
context of  the free movement of  goods and services that the prohibition on restrictions 
to those freedoms applies not only to national measures, but also to measures adopted by 
the European Union institutions.1226 In Schmelz, for instance, the ECJ held the exclusion of  
small undertakings established in the Member State concerned from the benefit of  the VAT 
exemption under the VAT Directive to constitute a restriction on the freedom to provide 
services.1227 However, in Commission v. the Netherlands on the other hand, the ECJ suggested in 
the context of  the freedom of  establishment that the Union legislator does have some more 
leeway in this regard. With regard to nationality clauses, it held that “although conditions 
of  Community or EEA nationality might be accepted in the context of  a harmonised 
Community scheme, they cannot be established unilaterally by Member States in their 
national rules.”1228 

In the field of  corporate income taxation, the ECJ has not expressed itself  explicitly in 
this matter to date. Only in Gaz de France did it rule that a restriction of  the scope of  
the Parent-Subsidiary Directive to exclude other companies which may be created under 
national law is not apt to create a restriction on the freedom of  establishment.1229 However, 
as the ECJ already held the Directive not discriminatory, it did not have to deal with the 

1224 ECJ 13 December 2005, C-411/03, SEVIC Systems [2005] ECR I-10805, para. 26; ECJ 28 January 1992, 
C-204/90, Bachmann [1992] ECR I-249, para. 11.

1225 See K. Mortelmans, ‘The Relationship between the Treaty Rules and Community Measures for the 
Establishment and Functioning of the Internal Market – towards a Concordance Rule’, Common Market Law 
Review 39 (2002): 1312.

1226 CJEU 26 October 2010, C-97/09, Schmelz, not yet reported, para. 50; ECJ 5 June 1997, C-114/96, Kieffer and 
Thill [1997] ECR I-3629, para. 27. 

1227 CJEU 26 October 2010, C-97/09, Schmelz, not yet reported, para. 53. 

1228 ECJ 14 October 2004, C-299/02, Commission v. Netherlands [2004] ECR I-9761, para. 24.

1229 ECJ 1 October 2009, C-247/08, Gaz de France - Berliner Investissement [2009] ECR I-9225, para. 61.
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question whether and to which extent discrimination based on secondary EU law would be 
permitted. Nonetheless, in the author’s view one can infer by analogy from Commission v. the 
Netherlands that a restrictive CIT measure that is based on harmonization measures adopted 
by the Union legislator could be justified more easily on that basis, although the case law of  
the ECJ does not provide for a clear picture in this regard.1230

Secondly, the presence of  harmonization may be relevant in another way as well. Panayi 
recognizes that it is thought that the Member States are under some pressure not to 
frustrate the provisions of  harmonized legislation outside the field of  taxation through the 
application of  incompatible tax provisions.1231 Lang has observed in this regard that the ECJ 
avoids being in contradiction with the underlying policy decisions of  the Parent-Subsidiary 
Directive, even if  the situation is not covered by the Directive. He states that one gets the 
impression that the ECJ, at least implicitly, accepts the prerogative of  the Union legislator 
and tries to follow the path that had been created by secondary Union law.1232 This would 
imply that the ECJ is more reluctant to hold a CIT measure incompatible with the Treaty 
freedoms where a Member State is acting in accordance with the underlying policy decisions 
of  the tax directives. In the author’s opinion, however, the case law of  the ECJ does not 
clearly support this position. Rather, from the case law of  the ECJ one could draw the 
opposite conclusion, entailing that the case law of  the ECJ actually sometimes contradicts 
the underlying tax policy considerations of  the EU legislator.1233

2.6.3.11 Lack of reciprocity

In avoir fiscal the ECJ explicitly held that the provisions on the freedom of  establishment 
do not permit this right “to be made subject to a condition of  reciprocity imposed for the 
purpose of  obtaining corresponding advantages in other Member States.”1234 The ECJ’s 
rejection of  this argument is completely understandable. Accepting the condition of  
reciprocity would allow the Member States to easily withdraw from their Treaty obligations 
and, accordingly, would deprive the Treaty freedoms entirely from their effet utile. 

1230 See also: Mortelmans, The Relationship between the Treaty Rules’, 1312 et seq. who concludes that the 
Union legislator is bound to the Treaty freedoms, but not to the same extent as the Member States.

1231 C. HJI Panayi, ‘The Schempp case: EU Citizenship, Rights and Taxes – A New Leaf in ECJ Jurisprudence or just 
a 'Fig Leaf?’, European Taxation 11 (2005): 486.

1232 Lang, ‘ECJ case law on cross-border dividend taxation’, 73. 

1233 In detail: Kemmeren, ‘Source of Income in Globalizing Economies’, 441 et seq. who concludes that ECJ’s case 
law supports source-based taxation whereas the tax directives support residence-based taxation.

1234 ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273, para. 26.
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2.6.3.12 Loss of income

In a wide range of  cases, the loss of  income has been put forward before the ECJ as 
another justification ground for a restrictive tax measure. However, this argument has never 
been accepted by the ECJ.1235 This reluctance can be explained if  one considers that the 
ECJ requires a certain degree of  financial solidarity between the Member States and their 
nationals, as was for instance explicitly held in Grzelczyk.1236 Considerations of  a purely 
economic nature therefore cannot constitute an overriding reason in the public interest.1237 
Accordingly, Member States are not allowed to reserve a certain tax benefit for their own 
nationals on the basis of  budgetary reasons only.

Quite recently, in Rewe, the ECJ was invited by the German government to review its 
earlier case law in this respect and to give the Member States more room for economic 
considerations, such as budgetary reasons, as a valid justification ground. Advocate General 
Maduro advised the ECJ not to do so after an elaborate and convincing analysis.1238 The ECJ 
followed the Opinion of  the Advocate General in this respect, however without spending 
any ink on the matter. Accepting the loss of  income as a valid justification, therefore, is 
clearly a “no-go” for the ECJ. 

2.6.3.13 Administrative difficulties

Lastly, administrative difficulties for the tax authorities have never been accepted as a 
justification ground by the ECJ. As a response to this argument, the ECJ has consistently 
held that “practical difficulties cannot of  themselves justify the infringement of  a freedom 
guaranteed by the Treaty”.1239

1235 ECJ 6 March 2007, C-292/04, Meilicke and others [2007] ECR I-835, para. 30. 

1236 Cf., by analogy, ECJ 20 September 2001, C-184/99, Grzelczyk [2001] ECR I-6193, para. 44. 

1237 CJEU 15 April 2010, C-96/08, CIBA [2010] ECR I-2911, para. 48; ECJ 21 November 2002, C-436/00, X and Y v. 
Riksskatteverket [2002] ECR I-10829, para. 50; ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR 
I-8591, para. 82.

1238 Opinion of Advocate General Maduro delivered on 31 May 2006, C-347/04, Rewe Zentralfinanz [2007] ECR 
I-2647, points 52 et seq.

1239 ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203, para. 48; ECJ 12 December 2006, C-446/04, 
Test Claimants in the FII Group Litigation [2006] I-11753, para. 70; CJEU 1 July 2010, C-233/09, Dijkman, not 
yet reported, para. 60. In more detail see: Cordewener, Kofler & Van Thiel, 1963 et seq.
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2.7 Synthesis: practical impact of the Treaty freedoms on the central 
six corporate income tax themes

2.7.1 Limitation on the deduction of interest expenses paid on inter-company or third-party loans

As was established in Chapter I.1.4.1, most EU Member States have general and/or specific 
measures in force which, under certain circumstances, defer or deny the deduction of  interest 
expenses paid on inter-company or third-party loans. The basic rationale behind these 
measures is often to avoid erosion of  the domestic taxable base as a result of  the deduction 
of  interest payments on (excessive) debt financing. With regard to the compatibility with 
the Treaty freedoms of  those measures in an intra-EU context, the previous analysis of  
the relevant case law of  the ECJ in the field of  corporate income taxation shows us the 
following.

To the extent a Member State makes the deduction of  interest dependent on the place 
of  residence of  the controlling shareholder/creditor, a discriminatory restriction governed 
by the Treaty freedoms is at stake. As far as thin capitalization rules are concerned, this 
is confirmed by the cases Lankhorst Hohorst1240, Test Claimants in the Thin Cap GLO1241 and 
Van Cleeff.1242 Such a difference in treatment constitutes an obstacle of  the free movement 
provisions since it makes it less attractive for companies established in other Member 
States to exercise their freedom of  establishment and they may, in consequence, refrain 
from acquiring, creating or maintaining a subsidiary in the state which has adopted such a 
measure.1243 It is safe to assume that the same conclusion holds true as far as the deduction 
of  interest is made dependent by a Member State on the place of  residence of  a creditor 
which is not affiliated with the debtor, although there is no case law of  the ECJ on this 
point to date. To the extent a Member State makes the deduction of  interest dependent 
on the place of  residence of  a creditor which is affiliated with the debtor, it is less certain 
whether discrimination arises. The reason is that the ECJ seems to focus under these 
circumstances only on the relationship between the common controlling parent and the 
affiliated debtor, as one can infer from Test Claimants in the Thin Cap GLO.1244 This would 

1240 ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 32.

1241 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 63.

1242 ECJ 17 January 2008, C-105/07, Lammers & Van Cleeff [2008] ECR I-173, para. 24.

1243 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 61.

1244 In this case, the ECJ held in the context of the UK thin capitalization rules which distinguished between 
the place where the parent company had its seat that such legislation constituted a restriction under the 
freedom of establishment both where a resident borrowing company is granted a loan by a controlling 
company which is established in another Member State and where a borrowing company is granted 
a loan by another non-resident company which, irrespective of where it is resident, is itself controlled 
by a company which is resident in another Member State and which has, directly or indirectly, such a 
controlling holding in the capital of the borrowing company; ECJ 13 March 2007, C-524/07, Test Claimants 
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imply that no discrimination exists to the extent the interest deduction would also be denied 
if  the common controlling parent company and the affiliated debtor had been established 
in the same Member State. The ECJ’s considerations are, however, not unambiguous in this 
regard. From Schempp it furthermore follows that no discrimination arises where the foreign 
recipient of  the interest payment is not subject to tax at all.1245 In that case, the foreign 
creditor is not comparable to a creditor established domestically. 

A discriminatory restriction exists as well to the extent the deductibility of  interest payments 
is made dependent on the place where the debtor’s capital is invested. This is confirmed by 
the Bosal1246 and Keller Holding cases.1247 Such a difference in treatment constitutes an obstacle 
of  the free movement provisions since a parent company might be dissuaded from carrying 
on its activities through the intermediary of  a subsidiary established in another Member 
State.1248 

Lastly, no discrimination arises where the deduction of  interest is denied both in domestic and 
transnational situations.1249 The author nevertheless advocates that this should be different 
in the particular case where a Member State has extended the scope of  a discriminatory 
tax rule to purely domestic situations which completely fall outside the rationale of  that 
rule, with only the objective of  excluding it from the scope of  the Treaty freedoms. The 
reason is that such practices, being an anathema to the internal market1250, would in the 

in the Thin Cap Group Litigation [2007] ECR I-2107, paras 94-95.

1245 ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 35.

1246 ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529, para. 34.

1247 ECJ 18 September 2003, C- 168/01, Bosal [2003] ECR I-9409, para. 32.

1248 Ibid., para. 27; ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529, para. 35. 

1249 In this regard, it is worth mentioning that the Finanzgericht of Hessen in its judgment dated 10 December 
2002 held in the context of expenses relating to foreign participations that “EG-rechtlich (.) eine 
“Gesamtschuld der Mitgliedsstaaten” [besteht], die fordert, dass der Abzug der Beteiligungsaufwendungen 
zumindest einmal zuzulassen ist, sei es im Staat der Muttergesellschaft oder im Staat der Tochtergesellschaft 
oder im Wege der Aufteilung in beiden Staaten (.).” Cf. Finanzgericht Hessen 10 December 2002, 4 K 1044/99, 
Internationales Steuerrecht 6 (2003): 212. Eventually, this case was referred to the ECJ, which decided the 
case as a matter of discrimination (rather than as a non-discriminatory restriction) in its ruling dated 12 April 
2005, C-145/03, Keller [2005] ECR I-2529. In the author’s view, such a general principle as referred to by the 
German Court (which Wattel indentified independently of the Court’s holding as the “always somewhere” 
principle in the context of cross-border loss relief (see Wattel, ‘Fiscal Cohesion, Fiscal Territoriality and 
Preservation of the (Balanced) Allocation of Taxing Power’, 147)) does not derive from the Treaty freedoms 
but may be introduced only through positive integration.

1250 Cf. Advocate General Geelhoed in his Opinion delivered on 29 June 2006, C-524/07, Test Claimants in 
the Thin Cap Group Litigation [2007] ECR I-2107, point 68. Also, the Commission takes the view that such 
unilateral solutions only undermine the competitiveness of the Member States’ economies, and are not in 
the interest of the Internal Market; Commission Communication of 10 December 2007 to the Council, the 
European Parliament and the European Economic and Social Committee, ‘The application of anti-abuse 
measures in the area of direct taxation - within the EU and in relation to third countries’, COM(2007) 785 
final, 6.
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author’s opinion infringe the principle of  Union loyalty.1251 In order to avoid this result, such 
measures should therefore still be caught by the Treaty freedoms, even though they are 
applied in a non-discriminatory fashion. In the author’s view, this could be the case where, 
for instance, a Member State extends thin capitalization rules which are essentially designed 
to combat transnational tax arbitrage, and which constitute a deviation from the tax regime 
normally applicable to interest payments in that Member State, to purely domestic situations 
as well.1252 The said approach favoured by the author should, however, not be adhered to 
with respect to generic tax measures that essentially constitute part of  the normal tax system 
of  the Member State, which could be the case for generic measures that limit the deduction 
of  interest to a fixed percentage of  a company’s (adjusted) taxable profits. It is true that the 
application of  such rules may still have adverse effects on the provision of  transnational 
loans. This is, however, the result of  a disparity in laws which can only be removed by 
means of  positive integration. The application by a Member State of  that type of  rule 
would therefore, in the author’s opinion, not constitute a restriction governed by the Treaty 
freedoms.

To the extent the CIT measures do not constitute a discriminatory restriction on the basis 
of  the above analysis, the question comes up whether their application can still be governed 
by the Treaty freedoms based on the most-favoured-nation principle. In section 2.5.3 of  this 
chapter, it was concluded that there still might be some room for application of  the most-
favoured-nation doctrine in the field of  corporate income taxation in certain circumstances 
where the application of  non-distributive rules are at stake. This implies that where a Member 
State has, for example, a provision in force under its domestic tax law which makes the 
deduction of  interest payments conditional on the tax rate or tax regime as applied by another 
Member State where the recipient of  the interest payments is established, such provision 
can infringe the most-favoured-nation requirement and can thus be caught by the Treaty 
freedoms, provided that this provision cannot already be characterized as discriminatory in 
the first place. The case law of  the ECJ as it currently stands does not rule out this possibility.

The subsequent question arises: to which extent can the discriminatory measures identified 
above be justified? Firstly, it follows from the case law cited in section 2.6.3.4 of  this chapter 
that the above measures can be justified where their specific objective is to prevent conduct 
involving the creation of  wholly artificial arrangements, which do not reflect economic reality 
and which have been set up with a view to escaping the tax normally due on the profits 
generated by activities carried out on the national territory of  a Member State. In this regard, it 
must be apparent from a number of  objective factors that the principal aim of  the transactions 

1251 See also section 2.5.4 of this chapter. 

1252 On comparable lines: Douma & Engelen, ‘Non-discriminatory tax obstacles to free movement’, 201-202.
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concerned is to obtain a tax advantage. The answer to the question which objective factors one 
should take into account strongly depends on the rule at issue. For example, in the context 
of  thin capitalization rules one can infer from Test Claimants in the Thin Cap GLO that non-
compliance with the arm’s length standard constitutes a sufficiently objective factor that can 
justify the non-deductibility of  interest payments to the extent the arm’s length standard is 
not met, provided that the taxpayer is given an effective opportunity to prove that there is a 
commercial justification for the loan arrangement.1253 This not only holds as regards the agreed 
amount of  interest, but also as far as the loan contract itself  is concerned.1254 This means that 
to the extent it is apparent, based on objective evidence, that the conditions under which a 
loan is provided between associated companies is not in accordance with economic reality, for 
example if  these conditions would not have been agreed on the market between independent 
parties, Member States are to that extent allowed to adjust the agreed interest rate, to disregard 
the provision of  the loan or to recharacterize this loan as the provision of  equity. 

With respect to other specific anti-base erosion provisions which aim at combating the 
deduction of  artificially created interest expenses within a group, there is to date no case law 
of  the ECJ on this point. It is nevertheless submitted that, here too, a number of  objective 
factors should be taken into account when assessing whether the application of  such a rule 
is justified. In the author’s opinion, one important indication would be whether or not the 
loan was attracted to actually finance genuine business activities of  the debtor. This would 
not be the case where, for instance, a common parent company established in one Member 
State transfers all shares in a wholly-owned subsidiary established in another Member State to 
a second wholly-owned subsidiary established in that other Member State against debt. The 
fact that the parent’s interest in and control over the transferred subsidiary has not materially 
changed and the fact that the debt does not contribute to the financing of  genuine business 
activities carried on by the debtor could be considered to be objective factors on the basis 
of  which abuse could be established, although not exclusively.1255 The same holds true where 
a loan is provided by an affiliated company to the taxpayer from funds which prior to the 

1253 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, paras 77 et 
seq.

1254 Ibid., para. 81. 

1255 In its decisions dated 26 April 1989, No. 24 446, Beslissingen in Belastingzaken 217 (1989) and 7 June 1989, 
No. 24 239, Beslissingen in Belastingzaken 72 (1990) the Netherlands Supreme Court in fact denied the 
deduction of interest in comparable cases under reference to these factors based on the domestic fraus 
legis doctrine. Since the Netherlands fraus legis doctrine strongly resembles the European definition of 
abuse (cf., for instance, Opinion of Advocate General Wattel delivered on 6 June 2006, Nos 42 626, 42 627, 
42 628, 42 629, 42 631 & 42 632, Vakstudie Nieuws 2006/40.13, point 6.4; S.C.W. Douma & F.A. Engelen, 
Case note to Halifax plc and others v Commissioners of Customs & Excise: the ECJ applies the abuse of rights 
doctrine in VAT cases, British Tax Review 4 (2006): 436), these decisions can provide an interpretative 
guidance in the field of EU tax law. More elaborately on these and other comparable cases: O.C.R. Marres, 
Winstdrainage door renteaftrek, 2nd ed. (Deventer: Kluwer, 2008), 37 et seq.
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conclusion of  the loan had been distributed by the taxpayer to this affiliated company and 
which did not contribute to the financing of  genuine business activities carried on by the 
taxpayer.1256 On the other hand, the fact that an intercompany loan can be directly linked to 
a third-party loan could be an important indication that the provision of  the intercompany 
loan was based on valid commercial reasons. Also relevant is the destination of  the funds 
received by virtue of  the loan. Where, for example, the funds are used for the acquisition, 
from an unrelated party, of  the shares in another company, the economic substance of  the 
provision of  the loan connected with the acquisition is certainly increased.1257 The debt-to-
equity ratio of  the debtor could be a relevant criterion as well. Lastly, characteristics of  the 
creditor established in the other Member State could also be taken into account, such as its 
economic substance, the purpose of  its establishment and the tax regime applicable to it.1258 
All the above circumstances could lead to or confirm the conclusion that abuse is present. In 
addition, they could also give rise to a legal presumption of  tax evasion. However, in that case 
it follows from the case law as cited in section 2.6.3.4 of  this chapter that a taxpayer should, 
as a matter of  proportionality, at all times be allowed to provide proof  to the contrary in 
accordance with the rules of  evidence under the national law of  the Member State concerned. 

Once abuse is established, the Member State is not required to allow the interest deduction, 
as a matter of  proportionality, in proportion to the extent the interest receivables are taxed 
in the hands of  the creditor, as one can infer from Test Claimants in the Thin Cap GLO.1259 In 
this case, the ECJ decided in the context of  the UK thin capitalization rules that in so far as 
a Member State may lawfully treat interest paid by that company as a distribution of  profits, 
“it is not, in principle, for that State to ensure that profits distributed to a non-resident 
shareholder company are not subject to a series of  charges to tax.”1260

1256 In its decision dated 10 August 2001, No. 35 890, Beslissingen in Belastingzaken 399 (2001), the Netherlands 
Supreme Court in fact denied the deduction of interest in a comparable case under reference to these 
factors based on the domestic fraus legis doctrine.

1257 In its decision dated 17 December 2004, No. 39 080, Beslissingen in Belastingzaken 169 (2005), the 
Netherlands Supreme Court endorsed the position that in such a case the domestic fraus legis doctrine 
cannot be applied.

1258 In its decision dated 10 March 1993, No. 28 139, Beslissingen in Belastingzaken 196 (1993) and HR 23 
August 1995, No. 29 737, Beslissingen in Belastingzaken 5 (1996) the Netherlands Supreme Court did not 
see room for application of the domestic fraus legis doctrine where the interest receivable was subject to 
Netherlands corporate income tax in the hands of the domestic creditor or where the interest receivable 
was subject to a foreign tax which can be considered reasonable based on Netherlands tax standards. See 
also Marres, who submits that the Netherlands fraus legis doctrine might be applicable in the case of an 
establishment of a company in a tax haven without any real practical substance; Marres, Winstdrainage 
door renteaftrek, 52. 

1259 This position has been defended by, inter alia, Advocate General Wattel in his Opinion delivered on 6 June 
2006, Nos 42 626, 42 627, 42 628, 42 629, 42 631 & 42 632, Vakstudie Nieuws 2006/40.13, point 6.9 under 
reference to ECJ 21 February 2006, C-255/02, Halifax [2006] ECR I-1609, paras 93-94.

1260 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 89. 
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Secondly, the question arises whether the application of  anti-base erosion rules can be 
justified on the basis of  the principle of  territoriality. From the case law of  the ECJ, a 
somewhat mixed picture arises. On the one hand, one could infer from Test Claimants in 
the Thin Cap GLO that the ECJ accepts that the deduction of  interest expenses may be 
denied by a Member State to the extent such expenses cannot be attributed to economic 
activities performed in that Member State. In this case, the ECJ indicated that Member 
States are allowed to prevent practices the sole purpose of  which is to avoid the tax that 
would normally be payable on profits generated by activities undertaken in the national 
territory.1261 This case thus suggests that the principle of  territoriality could serve as a valid 
justification for the application of  anti-base erosion rules. On the other hand, a few years 
earlier in Bosal, the ECJ explicitly rejected the argument of  territoriality as a justification for 
a Netherlands tax rule which provided that (interest) costs incurred by a Netherlands parent 
company relating to its subsidiaries could only be deducted if  such costs were indirectly 
instrumental in making profits which were taxable in the Netherlands. Essentially, this rule 
reflected the principle of  territoriality. Nevertheless, this could not justify the Netherlands 
tax provision. In the author’s view, the approach taken by the ECJ is rather unfortunate.1262 
It forces a Member State to accept the deduction of  interest payments even where that 
Member State exempts from taxation (foreign) profits to which the interest payments can 
be economically linked.1263 Nevertheless, it can be established that the significance of  the 
principle of  territoriality appears to be limited in this regard. 

1261 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 77. 

1262 It is noted that the decision of the ECJ might essentially be based on the fact that the Netherlands was 
not coherent in applying the principle of territoriality in this regard. After all, in the reverse situation, 
the Netherlands did not allow deduction of expenses incurred by an EU parent if these expenses where 
indirectly instrumental in making profits which were taxable in the Netherlands. 

1263 Also critical: D.M. Weber, ‘The Bosal Holding Case: Analysis and Critique’, EC Tax Review 4 (2003): 225 and 
Wattel, ‘a plea for territoriality’, 200 and, by the same author, ‘Fiscal Cohesion, Fiscal Territoriality and 
Preservation of the (Balanced) Allocation of Taxing Power’, 145. The latter rightly observes that a perfect 
territorial match of exemption of income and denial of deduction of corresponding expenses existed 
under the Netherlands rule. Also Advocate General Geelhoed in his Opinion delivered on 23 February 
2006, C-374/04, Test Claimants in Class IV of the ACT Group Litigation [2006] ECR I-11673, point 63, states 
that the Bosal judgment did not, in his view, accord sufficient recognition to the Member States’ division 
of tax jurisdiction. In his view, it would seem clear that the position of a domestic parent company with a 
subsidiary whose profits are taxable in that Member State, on the one hand, and such a parent company 
with a subsidiary whose profits are not taxable (exempt) in that Member State, on the other hand, are not 
comparable. Interestingly, the EFTA Court took a deviating and, in the author’s view, correct approach in 
Seabrokers which can be best paraphrased as the permanent establishment equivalent of the Bosal case. In 
this case, the EFTA Court decided that EEA States are allowed to attribute debt interest expenses related to 
the income of a company’s branch in another EEA State when calculating the maximum credit allowance 
for the avoidance of double taxation, irrespective of whether these expenses are taken into account at the 
level of the branch of the other EEA State. To that extent, the EFTA Court does not consider this situation 
comparable to the situation of a taxpayer whose expenses are all incurred in the home State; EFTA Court 7 
May 2008, E-7/07, Seabrokers AS, EFTA Court Report 2008, 172, paras 54 et seq. From Bosal one can implicitly 
infer that the ECJ would have reached the same conclusion if Bosal had established a foreign branch rather 
than a foreign subsidiary; cf. ECJ 18 September 2003, C-168/01, Bosal [2003] ECR I-9409, para. 32. 
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The same holds true, lastly, with regard to the need to preserve the coherence of  the tax 
system. Here, both Test Claimants in the Thin Cap GLO and Bosal demonstrate that the ECJ 
requires a direct link between the non-deductibility of  interest payments, on the one hand, 
and the granting of  a tax advantage, on the other. In Test Claimants in the Thin Cap GLO this 
was not the case since the Governments had not shown that any upward adjustment to 
the taxable profits of  the borrowing company is offset by the grant of  a tax advantage to 
the latter company in the state in which it is resident.1264 Also, in Bosal the ECJ did not see 
a sufficiently direct link between the non-deductibility of  interest costs, on the one hand, 
and the exemption of  profits paid out by the foreign subsidiary, on the other.1265 Hence, the 
significance of  the fiscal coherence argument appears to be limited in this regard as well. 

Lastly, the argument of  the effectiveness of  fiscal supervision has not been accepted to 
date by the ECJ as a valid justification for the non-deductibility of  interest expenses, either. 
In Lankhorst, the ECJ explicitly rejected this argument in the context of  the German thin 
capitalization rules on the basis that it had not been demonstrated that these rules are of  
such a nature as to enable the German tax authorities to check the amount of  taxable 
income.1266 In other words, it was not apparent that the denial of  the deduction of  interest 
payments had a bearing on the effectiveness of  fiscal supervision. 

In brief, one can conclude the following. Measures applied by Member States which defer or 
deny the deduction of  interest expenses paid on inter-company or third-party loans within 
the Union may constitute a restriction of  the Treaty freedoms if  they treat loans provided 
from another Member State less favourably than loans provided domestically, or if  they 
treat loans provided from another Member State less favourably than loans provided from 
a third Member State. Such measures may be justified by the need to combat tax avoidance, 
but only if  it is apparent from a number of  objective factors that the principal aim of  the 
provision of  the loan is to obtain a tax advantage. 

2.7.2 Withholding taxes on dividend, interest and royalty payments

In Chapter I.1.4.2, it was established that dividend, interest and/or royalty payments may 
be subject to a system of  withholding tax by the Member State from which these payments 
are made or where they arise. With regard to the compatibility with the Treaty freedoms of  
those measures in an intra-Union context, the previous analysis of  the relevant case law of  
the ECJ in the field of  corporate income taxation reveals the following. It observed from 

1264 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 60

1265 ECJ 18 September 2003, C-168/01, Bosal [2003] ECR I-9409, paras 29 et seq.

1266 ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 44 
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the outset in this regard that, to date, the relevant case law of  the ECJ concerns withholding 
taxes levied on transnational dividend payments only. There is virtually no significant case 
law with respect to the levy of  withholding taxes on transnational interest and royalty 
income.1267 It is nonetheless submitted that the principles as developed by the ECJ in its case 
law concerning withholding taxes on dividends may be applied by analogy to withholding 
taxes on interest and royalty payments.1268 

From Test Claimants in the ACT GLO one can infer that non-resident shareholders are not 
comparable to resident shareholders to the extent the Member State where the company 
paying the dividends is established does not subject these non-resident shareholders to tax.1269 
Accordingly, that Member State is neither required to extend a tax credit or any other benefit 
which it grants to its domestic shareholders to non-resident shareholders, for instance in the 
context of  avoidance of  double taxation. Otherwise, that state “would be obliged to abandon 
its right to tax a profit generated through an economic activity undertaken on its territory.”1270 
However, from, inter alia, Bouanich1271, Test Claimants in the ACT GLO1272, Denkavit1273, Amurta1274, 
Aberdeen1275, Commission v. Italy1276 and Commission v. Spain1277, it follows that where a Member 
State taxes not only resident shareholders, but also non-resident shareholders for dividend 
income paid out by a company resident in that Member State, the situation of  those non-
resident shareholders becomes comparable to that of  resident shareholders. This implies 
that, firstly, a non-resident shareholder should, in the absence of  a valid justification ground, 
be offered the possibility to deduct expenses that are directly linked to the received dividend 
income if  such a possibility is also available for a comparable resident shareholder and to 
the extent the non-resident shareholder is consequently suffering from a higher effective tax 

1267 Only ECJ 22 December 2008, C-282/07, Truck Center [2008] ECR I-10767, concerned cross-border interest 
payments, although in this case the compatibility with the Treaty freedoms of a system of withholding 
taxation from the perspective of the taxpayer as such was at issue. In addition, ECJ 12 June 2003, C-234/01, 
Gerritse [2003] ECR I-5933 concerned withholding taxation of cross-border services.

1268 In the same vein: F. Vanistendael, ‘Taxation and Non-Discrimination, A Reconsideration of Withholding 
Taxes in the OECD’, World Tax Journal 2 (2010): 188.

1269 ECJ 12 December 2006, C-374/04, Test Claimants in Class IV of the ACT Group Litigation [2006] ECR I-11673, 
paras 61-62. See in more detail: section 2.5.2 of this chapter. 

1270 Ibid., para. 59. 

1271 ECJ 19 January 2006, C-265/04, Bouanich [2006] ECR I-923, paras 32 et seq.

1272 ECJ 12 December 2006, C-374/04, Test Claimants in Class IV of the ACT Group Litigation [2006] ECR I-11673, 
para. 68.

1273 ECJ 14 December 2006, C-170/05, Denkavit Internationaal and Denkavit France [2006] ECR I-11949, para. 35 
as elaborately discussed, for instance, by F. Vanistendael, ‘Denkavit Internationaal: The Balance between 
Fiscal Sovereignty and the Fundamental Freedoms?’, European Taxation 5 (2007): 210-213.

1274 ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, para. 38. 

1275 ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, paras 39 et seq.

1276 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 52.

1277 CJEU 3 June 2010, C-487/08, Commission v. Spain, not yet reported, para. 51. 
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burden on its dividend income compared to a comparable resident shareholder.1278 When 
drawing this comparison, a possible reduction of  withholding tax based on the applicable 
double tax treaty should be taken into account as well.1279 From Denkavit it follows, secondly, 
that the same approach applies where a comparable resident shareholder would effectively 
pay no tax at all on received dividend income paid out by domestic companies, for instance 
by virtue of  a full exemption aiming at the avoidance of  double taxation of  distributed 
profits. In such a case, comparable non-resident shareholders should, in the absence of  a 
valid justification ground, be entitled to the same exemption as well.1280 

Notwithstanding the above, it follows from Amurta that no discrimination exists where 
the restrictive effects of  a discriminatory withholding tax applied by one Member State are 
neutralized under the applicable tax treaty by the Member State where the shareholder is a 
resident, for instance by means of  a direct tax credit available in the residence state.1281 This 
exception is, however, subject to a number of  strict conditions. Firstly, where the dividends are 
not taxed, or are not sufficiently taxed in the hands of  the shareholder in its state of  residence as 
a result of  which the sum withheld at source by the other Member State or part thereof  cannot 
be set off, the restrictive effects of  the discriminatory withholding tax are not neutralized 
under the applicable tax treaty.1282 Secondly, it follows from Amurta that unilateral relief  granted 
by the state of  residence of  the shareholder does not neutralize the restrictive effects of  a 
discriminatory withholding tax.1283 This implies that the neutralization argument cannot be 
invoked by a Member State where no tax treaty exists at all, as is confirmed by Arens-Sikken.1284 

1278 ECJ 19 January 2006, C-265/04, Bouanich [2006] ECR I-923; ECJ 12 June 2003, C-234/01, Gerritse [2003] 
ECR I-5933, paras 54-55 and, as concerns allocation of costs, ECJ 3 October 2006, C-290/04, FKP Scorpio 
Konzertproduktionen [2006] ECR I-9461, para. 44 and ECJ 15 February 2007, C-345/04, Centro Equestre da 
Lezíria Grande [2007] ECR I-1425, para. 21 et seq. As far comparability of pension and investment funds is 
concerned, reference is made to the analysis in section 2.5.2.1 of this chapter. 

1279 ECJ 19 January 2006, C-265/04, Bouanich [2006] ECR I-923, para. 51. 

1280 ECJ 14 December 2006, C-170/05, Denkavit Internationaal and Denkavit France [2006] ECR I-11949. 

1281 ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, para. 75.

1282 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, paras 37-38; ECJ 14 December 2006, 
C-170/05, Denkavit Internationaal and Denkavit France [2006] ECR I-11949, para. 56. From the first decision 
one could infer that the possibility for a non-resident shareholder to carry forward any excess foreign 
credit to future years is not relevant in this regard. This would imply that a non-resident shareholder should 
be entitled to a reduction of withholding tax in the year in which he receives the dividend and cannot 
be required to wait until the possibilities to utilize the excess foreign credit is future years are exhausted. 
In the author’s view, this latter approach would result in practical and disproportional difficulties. In a 
similar vein: Wattel, ‘Eénjurisdictionele- of overalltoepassing’, 847 et seq. The ruling of the ECJ is, however, 
not unambiguous in this regard. In addition, it is recognized that the author’s position cannot fully be 
reconciled with the ECJ’s decision in Haribo, in which the ECJ imposed an obligation on the home state 
to provide for a carry-forward system of excess foreign credits; CJEU 10 February 2011, C-436/08 and 
C-437/08, Haribo and Österreichische Salinen, not yet reported, paras 154 et seq.

1283 ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, paras 79 et seq.

1284 ECJ 11 September 2008, C-43/07, Arens-Sikken [2008] ECR I-6887, paras 65 et seq.
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The fact that the neutralization exception is subject to strict conditions is in the author’s view 
without prejudice to the fact that as long as in a particular case a discriminatory withholding 
tax is, as a factual matter, fully neutralized in the state of  residence of  the shareholder on 
the basis of  a tax treaty, no discrimination exists, even if  the measure as such does not 
guarantee in the abstract that a discriminatory withholding tax is always fully neutralized in 
other cases as well.1285 The opposite position is, however, defended in the literature as well.1286 
Assuming that the author’s view is correct, this implies by analogy that the neutralization 
argument cannot be invoked either by a Member State if  a tax treaty is applicable between 
the Member States concerned which provides for the exemption method rather than for 
the credit method for received dividends in the state of  residence of  the shareholder. The 
reason is that in that case the restrictive effects of  the discriminatory withholding tax are 
not actually neutralized.1287 

The subsequent question arises: to which extent can a discriminatory withholding tax 
be justified? From Commission v. Italy and Aberdeen one can infer that a discriminatory 
withholding tax can be justified on the basis of  the need to combat tax evasion, but only 
where the tax system specifically aims at purely artificial arrangements which do not reflect 
economic reality and which are created solely with a view to escaping the tax normally due 
on the profits generated by activities carried out on national territory.1288 A clear example 
in the author’s view would be practices involving dividend-stripping.1289 However, where all 
dividends distributed to companies established in other Member States are categorically 
made subject to a less favourable tax regime, such less favourable treatment cannot be 

1285 In the same vein: W.F.E.M. Egelie, ‘Denkavit: over bronstaatbelemmering en woonstaatneutralisering’, 
Nederlands Tijdschrift voor Fiscaal Recht 2709 (2009): 1-7 and District Court Haarlem in its decision dated 3 
August 2010, No. AWB 08/05180, para. 4.11.

1286 See, amongst others, M.V. Lambooij, ‘Woonstaatneutralisering’, NTFR-Beschouwingen 1 (2010): 25 et seq.; 
S. Wolvers, ‘Een bronstaatbelemmering vereist een bronstaatneutralisering!’, Nederlands Tijdschrift voor 
Fiscaal Recht 515 (2010): 1 et seq. See also, although less explicitly, A. Rust, ‘Anforderungen an eine EG-
rechtskonforme Dividendbesteuerung’, Deutsches Steuerrecht 50 (2009): 2573, who seems to suggest 
that the neutralization argument can only be invoked where the applicable tax treaty provides for a 
full tax credit, thus guaranteeing that in all possible situations the restrictive effects of a discriminatory 
withholding tax are removed. 

1287 Nevertheless, the German Bundesfinanzhof in its decision dated 22 April 2009 saw no breach with the 
Treaty freedoms in such a case by holding that, by agreeing on the tax treaty with the exemption method, 
Germany had done everything to avoid economic double taxation. It furthermore referred to the mutual 
allocation of taxing rights between the states concerned which, according to the Federal Finance Court, 
was sufficient to neutralize the restriction of the free flow of capital caused by the imposition of the 
German withholding taxes; Bundesfinanzhof 22 April 2009, I R 53/07, Internationales Steuerrecht 15 (2009): 
551-556, para. 4.

1288 ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, para. 65; ECJ 19 
November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 58. 

1289 See, by analogy, ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, paras 89 et seq.
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justified by reference to the fight against tax evasion.1290 The argument to preserve the 
coherence of  the tax system has not been accepted by the ECJ either as a valid justification 
to date because no sufficient direct link between an exemption, on the one hand, and a tax 
levy offsetting the exemption, on the other, could be established.1291 Lastly, with respect 
to the argument of  the need to preserve the balanced allocation of  taxation powers, the 
ECJ has consistently held that a Member State cannot rely on this argument to justify 
a discriminatory withholding tax where it has chosen not to tax recipient companies 
established in its own territory in respect of  dividend income.1292 This argument is 
confirmed in so far as dividends distributed by resident companies are taxed at the level of  
the distributing companies as profits realized.1293 

For the sake of  completeness, it is recalled that a system of  withholding taxes as such 
does not, at least from the perspective of  the recipient, constitute a restriction, even 
if  the taxpayer were to suffer a cash-flow disadvantage.1294 From the perspective of  the 
withholding agent, on the other hand, the obligation to withhold could constitute a 
restriction1295 which nevertheless can be justified under certain circumstances on the basis 
of  the effective collection of  tax.1296 It is submitted, however, that at least within a group 
of  companies, it should not really matter from the perspective of  the whole group that 
the paying company rather than the receiving company is obliged to collect and submit the 
taxes to be paid to the tax administration of  the Member State where the paying company 
is established. By contrast, from the perspective of  the whole group, withholding taxation 
by the paying company could even be considered more convenient and administratively 
less cumbersome than taxation by means of  assessment by the receiving company. As far 
as dividends paid on portfolio investments are concerned, this may be different. However, 
assuming that the obligation of  withholding tax on dividends paid on portfolio investments 
would apply in only transnational situations and would therefore constitute discrimination, 
it is submitted that such an obligation should nevertheless be considered justified by virtue 

1290 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 59. In such a case, the Mutual 
Assistance Directive could be invoked by a Member State in order to obtain from the competent authorities 
of another Member State all the information necessary to enable it correctly to establish the amount of the 
taxes; ibid., para. 60.

1291 ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, para. 50; ECJ 19 November 2009, C-540/07, 
Commission v. Italy [2009] I-10983, para. 56. 

1292 ECJ 8 November 2007, C-379/05, Amurta [2007] ECR I-9569, para. 59; ECJ 18 June 2009, C-303/07, Aberdeen 
Property Fininvest Alpha Oy [2009] ECR I-5145, para. 67.

1293 Ibid., para. 70. 

1294 ECJ 22 December 2008, C-282/07, Truck Center [2008] ECR I-10767, para. 50; CJEU 3 June 2010, C-487/08, 
Commission v. Spain, not yet reported, para. 54. See in more detail: section 2.6.3.6 of this chapter.

1295 ECJ 9 November 2006, C-433/04, Commission v. Belgium [2006] ECR I-10653, paras 32.

1296 ECJ 3 October 2006, C-290/04, FKP Scorpio Konzertproduktionen [2006] ECR I-9461, para. 37.
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of  the effective collection of  tax, an objective which can not be achieved in a less restrictive 
manner.1297 

In brief, one could conclude the following. Dividends, interest and royalties paid to non-
resident corporate entities should, in principle, not be taxed less favourably than dividends 
paid to comparable resident corporate entities under the Treaty freedoms. An exception 
to this main rule applies if  the restrictive effects of  the withholding tax are neutralized by 
means of  a credit granted under the applicable tax treaty in the Member State where the 
receiving company is established. A restrictive withholding tax may furthermore be justified 
by the need to combat tax avoidance, but only to the extent it is targeted at purely artificial 
arrangements which do not reflect economic reality and which are created solely with a 
view to escaping the tax normally due on the profits generated by activities carried out on 
the national territory. The system of  withholding taxes as such does not, at least from the 
perspective of  the recipient, constitute a prohibited restriction.

2.7.3 Measures providing for relief for double taxation of income received from foreign 
investments

In Chapter I.1.4.3 it was established that Member States may decide to unilaterally or 
bilaterally provide for avoidance of  double taxation of  foreign income received by resident 
companies in order to mitigate the distortionary effects of  international double taxation. 
In order to mitigate these distortive effects, Member States may decide to provide - either 
unilaterally or bilaterally - for the avoidance of  double taxation of  foreign income received 
by their residents. This goal is traditionally pursued by either exempting foreign income 
from the taxable base of  resident companies or by allowing resident companies to credit the 
foreign tax imposed on the foreign income against their domestic tax liability on the same 
income. Exceptions may apply where the respective Member State considers that there is no 
need to provide for relief  for double taxation, for instance, if  income is not or only lowly 
taxed abroad. With respect to the compatibility with the Treaty freedoms of  those measures 
in an intra-Union context, the previous analysis of  the relevant case law of  the ECJ in the 
field of  corporate income taxation reveals the following.

1297 See V.2.6.3.6. The main reason is that both the tax administration and the paying company may not be aware 
of the identity and place of residence of the portfolio investor. In the author’s view, this is an important 
difference with the case as decided by the ECJ on 9 November 2006, C-433/04, Commission v. Belgium 
[2006] ECR I-10653. It is emphasized that this conclusion is without prejudice to the fact that where relief 
for withholding tax is available, for instance under the applicable tax treaty, the procedures for claiming 
relief should be as little cumbersome as possible; see also European Commission, ‘Recommendation on 
withholding tax relief procedures’ of 19 October 2009, COM(2009)7924 final.
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In the first place, it can be established that no discrimination can be identified where a 
Member State grants relief  for double taxation through the exemption method both for 
income arising from outward and domestic investments. The reason is that from the 
perspective of  that Member State the final tax burden with respect to the income is the 
same in both cases.1298 In the reverse case, a Member State applying the credit method both 
to income from domestic and transnational investments cannot be required to recognize 
the taxation in the host country and to refrain from applying the credit method.1299 The ECJ 
therefore does not favour the exemption method over the credit method or vice versa: it 
leaves it at the discretion of  the Member States whether they wish to avoid double taxation 
through the exemption method or through the credit method, as long as they apply the 
chosen method in a non-discriminatory fashion. 

Secondly, with regard to inward investments in a Member State by virtue of  a branch 
established by a company resident in another Member State, it follows from the analysis 
made in section 2.5.2 of  this chapter that this non-resident company is comparable to 
companies resident in that Member State insofar as the non-resident company falls within 
the tax jurisdiction of  that Member State. Following this principle, the ECJ held in Saint 
Gobain that the national treatment principle required Germany to extend the tax exemption 
for international groups included in the double tax treaty between Germany and the United 
States to German branches set up by non-resident companies established in another Member 
State and receiving dividend income from the United States which could be attributed to 
the German branch.1300 The reason was that companies established in Germany would be 
entitled to this exemption as well. Arguments relating to the need to prevent a reduction 
in tax revenue and the existence of  other compensatory advantages could not justify this 
unequal treatment.1301 The argument relating to the risk that profits would not be taxed in 
any country was rejected by the ECJ as well, since it was not relevant in this case, although 

1298 In the same vein: Opinion of Advocate General Geelhoed delivered on 6 April 2006, C-446/04, Test 
Claimants in the FII Group Litigation [2006] ECR I-11753, point 43. It is true that the combined tax burden in 
the Member State at issue and in the host Member State may be higher than in a comparable domestic 
context, for instance because the tax rate in the host country is higher. However, the Treaty freedoms do 
not require the home Member State to neutralize the higher tax burden imposed by the source state; cf. 
ECJ 12 May 1998, C-336/96, Gilly [1998] ECR I-2793, paras 46 et seq.; ECJ 12 December 2006, C-446/04, Test 
Claimants in the FII Group Litigation [2006] ECR I-11753, para. 52.

1299 In the same vein: Cordewener & Schnitger, 58; M. Lang, ‘Double Taxation and EU Law’, in Comparative Fiscal 
Federalism, 42. To that extent, the credit system as such is therefore not contrary to the Treaty freedoms; 
ECJ 23 February 2006, C-513/03, Van Hilten-van der Heijden [2006] ECR I-1957, paras 46 et seq.; ECJ 12 
December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, paras 48 et seq. In 
the same vein: Cordewener & Schnitger, 58; Lang, ‘Double Taxation and EU Law’, 42.

1300 ECJ 21 September 1999, 307/97, Saint Gobain ZN [1999] ECR I-6161, para. 58 as discussed in depth, for 
instance, by H.E. Kostense, ‘The Saint-Gobain case and the application of tax treaties. Evolution or 
revolution?’, EC Tax Review 4 (2000): 220-232. 

1301 Ibid. paras 49 et seq.
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the ECJ did not fundamentally rule out that this argument could justify refraining from 
granting the advantages in certain other cases.1302 From OESF one can infer that Germany 
would not have been allowed either to deny the tax exemption if  the non-resident had 
decided to set up a secondary establishment in Germany through a subsidiary rather than 
through a branch.1303 

Where a Member State does not grant relief  for international double taxation for foreign-
source income derived by a resident taxpayer from its outward investments, the question 
arises whether this infringes the Treaty freedoms. From the case law of  the ECJ, one can 
infer that the ECJ has taken a somewhat ambivalent attitude towards this issue. In Kerckhaert 
Morres1304, Damseaux1305 and Block1306 it answered in the negative the question whether 
international juridical double taxation caused by the parallel exercise of  tax competences 
by different Member States infringes the Treaty freedoms. From the perspective of  the 
internal market, this outcome is regrettable, although this case law is understandable if  one 
recognizes that the opposite position would subsequently require the ECJ to decide which 
Member State should be held responsible for removing the double taxation.1307 This would 
go beyond the competence of  the ECJ, one could argue.1308 From Orange European Smallcap 
Fund one could furthermore infer that the Treaty freedoms are not infringed either if  a 
Member State refuses to grant a credit for foreign withholding tax, even where a full refund 
for domestic withholding taxes would be available in a purely domestic situation.1309 It is 
recognized, however, that this case is not fully conclusive and should for that reason perhaps 

1302 Ibid., paras 58 et seq.

1303 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 97. 

1304 ECJ 14 November 2006, C-513/04, Kerckhaert and Morres [2006] ECR I-10967, para. 22.

1305 ECJ 16 July 2009, C-128/08, Damseaux [2009] ECR I-6823, para. 33.

1306 ECJ 12 February 2009, C-67/08, Block [2009] ECR I-883, para. 30.

1307 See also, inter alia, Weber, ‘In Search of a (New) Equilibrium’, 593; Cordewener & Schnitger, 57. In the 
earlier scholarly literature, the position has nonetheless also been defended that international juridical 
double taxation is contrary to the Treaty freedoms. See, for instance, Vanistendael, ‘Does the ECJ have the 
power’, 52-66, who takes the view that obstacles resulting from double burdens caused by the cumulative 
application of disparate non-discriminatory tax rules in two different Member States are also restrictions 
to the free movements which in principle are incompatible with the basic freedoms. See also J. Englisch, 
Dividendenbesteuerung (Cologne: Verlag Dr. Otto Schmidt Cologne, 2005), 241 et seq. and, by the same 
author, ‘Taxation of Cross-Border Dividends’, 208.

1308 As the ECJ has ruled in, for example, Kerckhaert Morres and Damseaux, Union law does not lay down any 
general criteria for the attribution of areas of competence between the Member States in relation to the 
elimination of double taxation within the Union; ECJ 16 July 2009, C-128/08, Damseaux [2009] ECR I-682, 
para. 33; ECJ 14 November 2006, C-513/04, Kerckhaert and Morres [2006] ECR I-10967, para. 22. 

1309 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, paras 33 et seq. In the same 
vein: Netherlands Supreme Court dated 10 October 2008, No. 43 619, Beslissingen in Belastingzaken 228 
(2009), paras 4.5 et seq. under reference to ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group 
Litigation [2006] I-11753, para. 57 and para. 60.



299

Chapter V2.7.3 Measures providing for relief for double taxation of income received from foreign investments

not be generalized.1310 Furthermore, it follows from Columbus Container Services that a switch-
over from the exemption method to the credit method as a means to avoid international 
juridical double taxation is compatible with the Treaty freedoms as well.1311 On the other 
hand, from AMID one might infer that once a Member State has decided to provide for 
relief  for international juridical double taxation for income from foreign branches, it must 
subsequently guarantee that inter-temporal double taxation is avoided as well, even though 
the refusal to provide for relief  of  inter-temporal double taxation cannot be regarded as 
discriminatory.1312 Nonetheless, from Österreichisches Salinen it follows that this does not hold 
true as far as the inter-temporal juridical taxation of  inward dividends is concerned.1313 One 
may therefore wonder whether the ECJ’s decision in the AMID case can still be upheld. 
Finally, from D. and Columbus Container Services one can furthermore infer that Member 
States are not required either to remove international juridical double taxation based on the 
most-favoured-nation principle.1314

1310 In this case, a full refund of domestic dividend withholding tax was granted to a Netherlands investment 
fund because this fund was subject to corporate income tax at a zero percent tax rate for its investment 
income. Instead of focusing on the full refund available in the domestic situation, the ECJ took a more 
holistic approach and considered the comparable domestic situation to be a situation where essentially 
no tax on dividend income was due at all. The fact that the Netherlands refused to grant a full credit for 
foreign withholding tax could therefore not be seen as discriminatory.

1311 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, para. 40. Nonetheless, one 
could legitimately wonder whether the contested German rule really qualified as a measure providing for 
the avoidance of double taxation. The reason is that the German provision can be seen as complementary 
to the German CFC legislation applicable to foreign subsidiaries as one can infer from the decision by the 
referring Finanzgericht Münster dated 5 July 2005, 15 K 1114/99, BeckRS 26018578 (2005), para. 59. It could 
therefore be validly argued that the German provision essentially qualified as an anti-abuse measure. In 
such a case, the criteria as formulated in ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR 
I-7995 would be relevant when determining the compatibility of the German switch-over clause with the 
Treaty freedoms. This view is shared by, inter alia, P. Pistone, ‘Ups and Downs in the Case Law of the law 
of the European Court of Justice and the Swinging Pendulum of Direct Taxation’, Intertax 4 (2008): 148, 
who correctly submits that the ECJ should have decided this case along the lines as set out in Cadbury 
Schweppes and, in more general terms, J. Calderón, A. Baez, ‘The Columbus Container Services ECJ Case 
and Its Consequences’, Intertax 4 (2009): 212-222. 

1312 ECJ 14 December 2000, C-141/99, AMID [2000] ECR I-11619. Under the formal heading of discrimination, 
the ECJ in substance required Belgium in this case to grant relief for inter-temporal double taxation with 
respect to income derived from a branch established in another Member State, even though the final tax 
burden with respect to the income was, from the perspective of Belgium, the same in the domestic and 
transnational scenario. Engelen rightly observes that the ECJ misinterpreted the Belgian system since the 
referring Belgian court suggested that AMID was not allowed to deduct its Luxembourg losses from its 
Belgian income, which in reality was not the case; F.A. Engelen, ‘De voorlichting van het Hof van Justitie 
van de Europese Gemeenschappen in fiscale zaken’, Tijdschrift Fiscaal Ondernemingsrecht 117 (2001): 117 
et seq., para. 5.1. Also critical with respect to the ECJ’s decision in AMID: Haslener, ‘Cross-Border Loss Relief 
for Permanent Establishments’, 42; Isenbaert, ‘The Contemporary Meaning of ‘Sovereignty’’, 270. 

1313 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
171. 

1314 Dissenting: Lang, ‘Recent Case Law of the ECJ in Direct Taxation’, 105 and, by the same author, ‘Double 
Taxation and EU Law’, 43. Lang submits that the application by a Member State of the exemption method 
in a tax treaty concluded with one Member State and the credit method in a tax treaty with another 
Member State infringes the most-favoured-nation requirement under the Treaty. 
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Matters are different with regard to international economic double taxation. From 
Verkooijen, Manninen, Lenz and Meilicke one can infer that a restriction of  the Treaty freedoms 
exist where a Member State grants relief  for economic double taxation only with respect 
to income arising from domestic investments1315, unless the Member State in which the 
investments are made already eliminated the risk of  double taxation.1316 The same holds true 
where a Member State only grants a partial relief  for double taxation with respect to income 
arising from transnational investments whereas full relief  is available to income arising from 
comparable domestic investments.1317 A restriction is also present where no indirect credit 
for underlying tax is granted because the shareholder is in a loss-making position, and the 
tax law of  the Member State where the shareholder is resident does not provide for the 
possibility to carry-forward the excess foreign credit, provided that there is no risk of  (inter-
temporal) economic double taxation for domestic-sourced dividends.1318 

On the other hand, one can infer from FII that the Treaty freedoms, in principle, do not 
prohibit a Member State from applying the exemption method to income derived from 
domestic investments and the credit method to income from transnational investments, 
provided that in the latter case the foreign income is not subject to tax in that Member 
State to a higher tax rate than the rate which applies to income flowing from domestic 
investments.1319 From Haribo and Österreichische Salinen one can infer that a switch-over from 

1315 Cf. inter alia, ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 36; ECJ 15 July 2004, C-315/02, 
Lenz [2004] ECR I-7063, para. 22; ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477, para. 24; 
ECJ 6 March 2007, C-292/04, Meilicke and others [2007] ECR I-835, para. 23.

1316 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 60; ECJ 7 September 2004, C-319/02, Manninen 
[2004] ECR I-7477, para. 34.

1317 EFTA Court 7 May 2008, E-7/07, Seabrokers AS, EFTA Court Report 2008, 172, para. 57 and, by analogy, ECJ 
12 December 2002, C-385/00, De Groot [2002] ECR I-11819, para. 95.

1318 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, paras 
160 et seq.

1319 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, paras 48-49. 
However, the ECJ made one important distinction in this regard. The claimants in this case pointed out 
that income received from a domestic company would be tax exempt in the hands of the recipient also 
when the former, by reason of the reliefs available to it, has no tax liability or pays corporate income tax at 
a lower rate than that which normally applies in the United Kingdom; ECJ 12 December 2006, C-446/04, 
Test Claimants in the FII Group Litigation [2006] I-11753, para. 54. The UK Government did not contest this 
position, but argued that the application of different levels of taxation as pointed out by the claimants 
would occur only in highly exceptional circumstances, which were not present in the case at hand. The ECJ 
subsequently held that the referring court had to determine whether the tax rates are indeed the same 
and whether different levels of taxation occur only in certain cases by reason of a change to the tax base 
as a result of certain exceptional reliefs (ibid., para. 56). These considerations have caused considerable 
confusion in the referring court and essentially raised the question whether one should look at nominal 
tax rates or effective tax rates when assessing the compatibility of the credit system in the light of the 
Treaty freedoms. The judges of the Court of Appeal in their judgment dated 23 February 2010 in this case 
presented diverging analyses on how to interpret the ECJ’s considerations and unanimously decided that 
there should be a reference to the ECJ to clarify its decision on this important issue; Judgment delivered 
on 23 February 2010 by the Court of Appeal, Test Claimants in the Franked Investment Group Litigation 
v. Commissioners of the Inland Revenue & Anor (Rev 1) [2010] EWCA Civ 103, Highlights & Insights on 
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the exemption method to the credit method is, under the same conditions, compatible 
with the Treaty freedoms as well.1320 Any additional administrative burden imposed on the 
taxpayer is inherent to the credit system and not caught by the Treaty freedoms either,1321 
provided that this burden is not excessive.1322 The ECJ even went one step further in Haribo 
and Österreichische Salinen. Even if  it is very hard for a shareholder, or even impossible, to 
determine the amount of  underlying corporate income tax on the distributed dividends, 
the burden of  proof  remains with the taxpayer. The ECJ essentially considered that it is 
up to the taxpayer to compel the distributing company to provide him with the required 
information relating to the foreign underlying tax on the distributed dividends.1323 The ECJ 
thus seems to assume that in the circumstances of  the case at hand, double taxation will 
eventually be removed through market forces – the taxpayer may decide to reinvest in other 
companies which do have the required information available –, and therefore needs not be 
removed by the Member States.1324 On the other hand, as pointed out by Advocate General 

European Taxation 2010/9, para. 43. The different interpretation of the relevant considerations of the 
ECJ are presented in Annex 3 of this judgment. On 9 November 2010 it was decided by the Supreme 
Court that this issue should indeed be referred to the ECJ (Pending C-35/11 (FII 2), OJ 2011 C 103, 15). In 
her Opinion in the Haribo and Österreichisches Salinen cases, Advocate General Kokott concluded that a 
Member State should also take into account, as much as possible, special tax advantages granted abroad 
when applying the credit method to income from transnational investments if such advantages are also 
available in a comparable domestic context. The ECJ did not explicitly address this issue in its judgment 
in this case, but the rather general fashion in which the ECJ considers the exemption and credit methods 
to be equivalent suggests that, at least as a main rule, the comparison should be made between nominal 
tax rates and not between effective tax rates (see also: P. Baker, UK: ‘Forthcoming Case: FII GLO (Part 2)’, in 
ECJ – Recent Developments in Direct Taxation 2010, eds M. Lang et al. (Vienna: Linde Verlag, 2011), 229-230, 
who suggests that it seems hard to understand the Court saying, on the one hand, that the credit system 
may be compatible, and, on the other hand, adding a test with regard to effective tax rates, which means 
that it is virtually impossible for the credit system to be compatible.) With the existence of 27 different CIT 
systems within the Union, a Member State applying the credit method cannot, in the author’s opinion, 
be required to guarantee that perfect equal treatment is achieved in each single case, which would be 
required if one were to look at the effective rather than at the nominal tax rates (dissenting: C. Massoner 
& B. Stürzlinger, ‘Anrechnungsmethode als geringster und gemeinschaftsrechtskonformer Eingriff in die 
Besteuerung von Portfoliodividenden?’, Steuer und Wirtschaft International (2008): 400 et seq. who submit 
that the assessment of the compatibility of the credit method with the Treaty freedoms “bedürfte (…) 
eines Belastungsvergleichs im Einzelfall). In the author’s view, only specific advantages granted abroad 
which constitute a deviation from the corporate tax regime normally applicable and which have an 
equivalent in that Member States’ domestic tax legislation should be taken into account. A special tax 
regime for research & development activities offered by both Member States involved, as referred to by 
Advocate General Kokott in her Opinion, serves as an example in this regard. 

1320 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, paras 
78 et seq. 

1321 Ibid., para. 53.

1322 Ibid., para. 96. 

1323 Ibid., para. 98. It follows that there is no room for a “best estimate” approach if the taxpayer is unable 
to provide the required information relating to the foreign underlying tax; in the same vein: Opinion 
delivered by Advocate General Trstenjak of 13 January 2011, C-262/09, Meilicke II, not yet reported, points 
80 et seq.

1324 However, if the market fails in this respect, a possibility which in the author’s view cannot be ruled out, 
double taxation of cross-border investment income will remain. One could therefore wonder whether 
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Trstenjak in her Opinion in Meilicke II, it may be contrary to Union law, and the principle of  
effectiveness in particular, if  the taxpayer is allowed to use one particular means of  evidence 
only.1325 It remains to be seen where the balance should be struck in this regard.

The subsequent question arises as the extent to which the above discrimination can be 
justified. From Manninen and Verkooijen one can infer that the denial of  granting relief  
for double taxation with respect to income arising from transnational investments can be 
justified where the Member State in which the investments are made already eliminated the 
risk of  double taxation.1326 From Schempp one can infer by analogy that the same applies if  
the income has not been taxable abroad at all.1327 The need to preserve the coherence of  the 
tax system, on the other hand, has not been accepted as a valid justification ground to date, 
the reason being that seen from the objective of  the contested measure, i.e. the avoidance of  
double taxation, the coherence of  the tax system would not be threatened when relief  would 
be granted to income from transnational investments as well.1328 The territoriality principle 
and the existence of  compensatory advantages have to date been rejected as well.1329 Lastly, 
the need to ensure the effectiveness of  fiscal supervision was rejected in Lenz, the reason 
being that it had not been demonstrated that the denial to grant relief  for double taxation 
only to income derived from transnational investments was capable of  making financial 
supervision more effective.1330 

The following conclusion can be drawn. Non-resident companies investing in a Member 
State through a branch or subsidiary should be entitled to the avoidance for double taxation 
in that Member State on the basis of  the Treaty freedoms to the extent that Member States 

eventually the approach of the ECJ will really promote the removal of double taxation within the Union. 
See for further discussion of the Haribo and Österreichische Salinen cases, for example, D.S. Smit, ‘The 
Haribo and Österreichische Salinen Cases: To which Extent is the Court of Justice of the European Union 
Willing to Remove International Double Taxation Caused by the EU Member States?’, European Taxation 
7 (2011): 275-284; M. Stefaner, ‘Erträge aus Portfoliobeteiligung in Drittstaaten’, in Grenzüberschreitende 
Beteiligungserträge, eds M. Stefaner & M. Schragl (Vienna: Linde Verlag, 2011), 113-120; T. Bieber et al., 
‘Taxation of Cross-Border Portfolio Dividends in Austria: The Austrian Supreme Administrative Court 
Interprets EC Law’, European Taxation 11 (2008): 583-589 and G. Kofler & G. Toifl, ‘Austria’s Differential 
Treatment of Domestic and Foreign Intercompany Dividends Infringes the EU’s Free Movement of Capital’, 
European Taxation 6 (2005): 238 et seq.

1325 Opinion delivered by Advocate General Trstenjak of 13 January 2011, C-262/09, Meilicke II, not yet reported, 
point 79.

1326 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 60; ECJ 7 September 2004, C-319/02, Manninen 
[2004] ECR I-7477, para. 34.

1327 ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 35. 

1328 ECJ 15 July 2004, C-315/02, Lenz [2004] ECR I-7063, para. 37; ECJ 7 September 2004, C-319/02, Manninen 
[2004] ECR I-7477, para. 46.

1329 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, para. 61; ECJ 15 July 2004, C-315/02, Lenz [2004] 
ECR I-7063, para. 43; ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477, para. 38.

1330 ECJ 15 July 2004, C-315/02, Lenz [2004] ECR I-7063, para. 46. 
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grants relief  for double taxation to comparable resident companies as well. Furthermore, a 
restriction of  the Treaty freedoms exists insofar as a Member State grants relief  for economic 
double taxation with respect to income arising from domestic investments, and not to the 
same extent for income deriving from investments made in other Member States, unless 
the Member State in which the investments are made already eliminated the risk of  double 
taxation. On the other hand, the Treaty freedoms, in principle, do not prohibit a Member 
State from applying the exemption method to income derived from domestic investments 
and the credit method to income from transnational investments, provided that in the latter 
case the foreign income is not subject to tax in that Member State at a higher tax rate than 
the rate which applies to income flowing from domestic investments. The adverse effects 
of  international double juridical taxation of  income deriving from outward investments 
cannot, as a general rule, be mitigated under the Treaty freedoms. This is because otherwise 
the ECJ would have to decide which Member State should be held responsible for removing 
the double taxation.

2.7.4 CFC legislation

As was established in Chapter I.1.4.4, a substantial number of  Member States have CFC 
legislation in force, which aims at ensuring the taxable base of  the affected states.1331 The main 
characteristic of  CFC rules is that income of  controlled foreign companies is recognized 
at the level of  the ultimate parent company immediately, without an actual distribution of  
profits being necessary, albeit the fiscal techniques by which this goal is achieved as well as 
the conditions under which these rules apply may differ among Member States. With regard 
to the compatibility with the Treaty freedoms of  CFC legislation in an intra-EU context, 
the previous analysis of  the relevant ECJ case law in the field of  corporate income taxation 
reveals the following. The benchmark case is Cadbury Schweppes. From this case one can infer 
that CFC rules create a disadvantage for the parent company to which these rules are applied. 
Since these rules would normally not apply to the parent company’s domestic subsidiaries, 
CFC rules can be considered to constitute a discriminatory restriction that needs to be 
justified.1332 Contrary to the ECJ’s judgment in FII, it is apparently immaterial whether the 
combined tax burden at the level of  the domestic parent and the foreign subsidiary is not 
higher than the combined tax burden in a comparable purely domestic context. Thus, it 

1331 Cf. Aigner, Scheuerle & Stefaner, ‘General Report’, 16. 

1332 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 46 as discussed in 
depth, inter alia by O‘Shea, ‘ Cadbury Schweppes Plc and its IFSC subsidiaries’, 13 et seq.; J. Malherbe et 
al., ‘Controlled Foreign Corporations in the EU after Cadbury Schweppes’, Tax Management International 
Journal, 36 No. 12 (2007): 607-650; G.T.K. Meussen, ‘Cadbury Schweppes: The ECJ Significantly Limits the 
Application of CFC Rules in the Member States’, European Taxation 1 (2007): 13-18. See also ECJ 23 April 
2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 75. 
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basically follows from Cadbury Schweppes that Member States are required under the free 
movement provisions to recognize each other’s company tax systems1333 and that they are 
not allowed to unilaterally increase the level of  taxation imposed by another Member State 
on income arising in that other Member State’s territory by means of  the application of  
CFC rules, unless there is a valid justification ground for this discriminatory treatment. 
From Cadbury Schweppes it follows that the application of  CFC rules can be justified by 
the need to combat tax avoidance. Whether or not abusive practices are at stake must be 
determined based on objective factors which are ascertainable by third parties with regard, 
in particular, to the extent to which the CFC physically exists in terms of  premises, staff  
and equipment.1334 If  checking those factors leads to the finding that the CFC is a fictitious 
establishment not carrying out any genuine economic activity in the territory of  the host 
Member State, the creation of  that CFC must be regarded as having the characteristics of  
a wholly artificial arrangement. That could be so in particular in the case of  a ‘letterbox’ or 
‘front’ subsidiary.1335 The parent company must be given an opportunity to produce evidence 
that the CFC is actually established and that its activities are genuine.1336 The competent 
national authorities have the opportunity, for the purposes of  obtaining the necessary 
information on the CFC’s real situation, of  resorting to the procedures for collaboration 
and exchange of  information between national tax administrations introduced by legal 
instruments such as the Mutual Assistance Directive.1337

1333 In the same vein: Schönfeld, ‘The Cadbury Schweppes Case’, 447. The author thus disagrees with the view 
defended in the scholarly literature that the ECJ was comparing two cross-border situations in Cadbury. 
See to this end, inter alia, A. Cordewener, ‘EC law protection against `horizontal' tax discrimination on the 
rise – or how to play snooker in an Internal Market’, EC Tax Review 5 (2007): 210 et seq.; Lang, ‘ECJ case law 
on cross-border dividend taxation’, 73-74; Baez & Calderón, 218. In the same vein: Opinion of Advocate 
General Mengozzi delivered on 29 March 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, 
point 148. 

1334 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 67; ECJ 23 April 2008, 
C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 79. In Council Resolution of 8 
June 2010 on coordination of the Controlled Foreign Corporation (CFC) and thin capitalisation rules within 
the European Union, 2010/C 156/01, OJ 20010 C 156, 1-2, the Council recommends that Member States, 
when applying cross-border CFC rules within the EU not applicable in similar domestic situations, adopt 
the following, non-exhaustive list of indicators suggesting that profits may have been artificially diverted 
to a CFC: i) there are insufficiently valid economic or commercial reasons for the profit attribution, which 
therefore does not reflect economic reality; ii) the incorporation does not essentially correspond with 
an actual establishment intended to carry on genuine economic activities; iii) there is no proportionate 
correlation between the activities apparently carried on by the CFC and the extent to which it physically 
exists in terms of premises, staff and equipment; iv) the non-resident company is overcapitalized, it 
has significantly more capital than it needs to carry on its activity; and v) the taxpayer has entered into 
arrangements which are devoid of economic reality, serve little or no business purpose or which might be 
contrary to general business interests, if not entered into for the purpose of avoiding tax.

1335 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 68.

1336 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 70; ECJ 23 April 2008, 
C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 82.

1337 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 71. 
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To sum up, CFC legislation constitutes a restriction of  the Treaty freedoms in an intra-Union 
context. The application of  CFC rules to controlled foreign companies may nonetheless be 
justified by the need to combat tax avoidance. Tax avoidance exists if  the controlled foreign 
company is a fictitious establishment not carrying out any genuine economic activity in the 
territory of  the host Member State. 

2.7.5 Measures denying the deduction of foreign losses from the domestic taxable base

As was established in Chapter I.1.4.5, a substantial number of  Member States have measures 
in force which effectively allow profits and losses to be offset against each other between 
different parts of  a company or group of  companies situated within that Member State in 
order to pursue tax neutrality. This possibility is, however, not open in all relevant cases to 
investments in different Member States. With respect to the compatibility with the Treaty 
freedoms, measures denying the deduction of  foreign losses from the domestic taxable base 
in an intra-EU context, the previous analysis of  the relevant case law of  the ECJ in the field 
of  corporate income taxation reveals the following.1338

The denial by a Member State of  the off-setting of  losses incurred by a non-resident 
company stemming from activities carried on outside the territory of  that Member State 
against income arising from an inward investment made by that company in that Member 
State, was held to be in conformity with the fiscal principle of  territoriality by the ECJ in 
Futura.1339 This is in accordance with the principle set out in section 2.5.2 of  this chapter 
that insofar as the host Member State subjects non-residents to limited tax liability only as 
opposed to residents, these non-residents are not comparable to residents. Whether the 
same holds true if  the non-resident decides to set up a secondary establishment in that 
Member State through a subsidiary rather than through a branch has, to date, not been 
explicitly answered by the ECJ. From Oy AA one can nevertheless infer that the ECJ would 
answer this question in the negative as well.1340 This case concerned the compatibility of  the 
Finnish regime of  group contribution with the Treaty freedoms. Under this regime, Finnish 
companies could transfer their taxable profits to other Finnish companies belonging to 

1338 For the sake of completeness, it is observed that this question must be distinguished from restrictions 
on domestic cross-border relief. See ECJ 16 July 1998, C-264/96, Imperial Chemical Industries / Colmer 
[1998] ECR I-4695. In this case, the fact the loss-compensation between domestic companies was made 
dependent on whether the company transferring the losses held subsidiaries in EU and non-EU Member 
States was considered by the ECJ to infringe the freedom of establishment. It is submitted that the decision 
ECJ 14 December 2000, C-141/99, AMID [2000] ECR I-11619 could possibly be grouped in this category as 
well. 

1339 ECJ 15 May 1997, C-250/95, Futura [1997] ECR I-2471, para. 22.

1340 ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373 as discussed, inter alia, by M. Helminen, ‘European 
Union: Freedom of Establishment and Oy AA’, European Taxation 11 (2007): 490-498; T. O’Shea, ‘Oy AA: A 
Victory for Revenue Authorities, Tax Notes International 7 (2007): 634-638.
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the same group which is, from an economic point of  view, not materially different than 
a system where losses could be transferred from one company to another.1341 Under the 
Finnish scheme, group contributions were taxable income for the recipient company and 
tax deductible for the contributor, provided certain criteria were met. One condition was 
that both the contributor and the recipient of  the group contribution are Finnish resident 
companies. Accordingly, in the case at hand, a tax deduction for a group contribution by a 
Finnish company to the loss-making parent company established in the United Kingdom was 
disallowed. The ECJ held that the Finnish rules constituted a restriction of  the freedom of  
establishment, because the regime introduces a difference in treatment between subsidiaries 
established in Finland depending on where their parent company has its corporate seat.1342 
However, the ECJ decided that this restriction was justified by virtue of  the need to preserve 
a balanced allocation of  the power to impose taxes between the Member States and the 
need to prevent tax avoidance.1343 This was irrespective of  whether the contribution would 
be taxable income in the Member State of  the transferee, or whether losses existed at the 
level of  the transferee.1344 

With respect to the denial by a Member State to offset losses incurred by a resident company 
from activities carried on outside the territory of  that Member State through a subsidiary or 
branch established by that company in another Member State against other income arising 
from that company’s domestic investments, the benchmark case is Marks & Spencer.1345 In 
this case, the ECJ held that the system of  group relief  applied by the United Kingdom, 
which allowed losses incurred by one UK resident company to be offset against profits 
derived by another UK resident company within the same group, constituted a restriction of  
the Treaty freedoms.1346 This was because this regime did not allow group relief  for losses of  
a subsidiary resident in another EU Member State. Nevertheless, the ECJ subsequently held 
that this restriction was justified, based on the combination of  i) the need to preserve the 
allocation of  taxing rights between Member States; ii) the need to prevent the risk of  losses 
arising in another Member State being used twice; and iii) the need to limit the threat of  tax 
avoidance.1347 However, by way of  exception, the ECJ added that in circumstances in which 

1341 In the same vein, for instance, B.J. Kiekebeld, ‘Grensoverschrijdende verliesverrekening’, NTFR 
Beschouwingen 9 (2007): 1 et seq.

1342 ECJ 18 July 2007, C-231/05, Oy AA [2007] ECR I-6373, para. 43.

1343 Ibid., para. 60.

1344 Ibid., para. 65. 

1345 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, as discussed in detail, inter alia, by M. 
Lang, ‘The Marks & Spencer Case - The Open Issues Following the ECJ's Final Word’, Bulletin for International 
Taxation 2 (2006): 54-67. 

1346 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 34. 

1347 Ibid., para. 51.
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it can be shown both that the EU subsidiary has exhausted the possibilities of  claiming 
loss relief  in its Member State of  residence and that there are no possibilities of  obtaining 
future relief, these justification grounds could not be relied on. In such cases of  “final 
losses”, the United Kingdom was obliged to allow a resident company relief  for an EU 
resident subsidiary’s losses.1348 In so far as it may be possible to identify other, less restrictive 
measures, the ECJ explicitly held that “such measures in any event require harmonisation 
rules adopted by the Community legislature”.1349 From Lidl Belgium one can deduce that the 
same approach applies where a resident company incurs losses abroad through a foreign 
branch rather than through a foreign subsidiary.1350 In addition, Krankenheim demonstrates 
that a system allowing the immediate offset of  foreign branch losses incurred by a company 
resident in a Member State against other income derived in that Member State subject to a 
recapture of  these losses to the extent foreign branch profits are generated in future years is 
compatible with the Treaty freedoms.1351 This is irrespective of  the fact that these losses may 
be considered to be “final losses” in the Member State where the branch is established.1352 
Lastly, from X Holding one can deduce that Member States are not required under the 
Treaty freedoms to extend a system of  group consolidation, which allows not only for a 
transfer of  profits and losses within a group, but for instance also for the tax-free transfer 
of  assets between companies within a consolidated group, to subsidiaries established in 
another Member State and which are not subject to tax in the former.1353 

1348 Ibid., para. 55. 

1349 Ibid., para. 58.

1350 Similar to Marks & Spencer, this was again irrespective of the fact that a less restrictive rule entailing 
immediate deduction of foreign losses subject to a recapture rule could be applied as well and, in fact, 
was applied by Germany in the past. Dissenting this approach: Opinion of Advocate General Sharpston 
delivered on14 February 2008, Lidl Belgium [2008] ECR I-3601, points 23 et seq.

1351 ECJ 23 October 2008, C-157/07, Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061, 
para. 55.

1352 According to Haslener, the decision in Krankenheim has led to ”exploding the myth of final losses”; 
Haslener, ‘Cross-Border Loss Relief for Permanent Establishments’, 41-42. Haslener refers to various authors 
who have tried to reconcile Krankenheim with the other ECJ cases on cross-border relief (e.g. P. Lamprecht, 
‘Betriebsstättenverluste, Verlustvortragsrecht und Aufteilung der Besteuerungsbefugnisse nach dem 
Urteil in der Rs. KR Wannsee’, Internationales Steuerrecht 21 (2008): 768 and J. Knipping, ‘Zur Frage des 
Definitivcharakters ausländischer Betriebsstättenverluste im Sinne des EuGH-Urteils in der Rechtssache 
Lidl Belgium bei fehlender Möglichkeit eines interperiodischen Verlustausgleichs im Betriebsstättenstaat’, 
Internationales Steuerrecht 8 (2009): 276 et seq.). In the author’s view, the decision in Krankenheim does not 
deviate from the case law of the ECJ under discussion here. The reason is that in Krankenheim, the cash-flow 
disadvantage as identified in Marks & Spencer did not exist. Rather, by virtue of the system of immediate 
loss deduction subject to a recapture, the cash-flow disadvantage is fully removed. The German system 
guarantees that during the lifetime of a company, the net amount of foreign losses, as determined on the 
basis of German tax law, is taken into account. The fact that the amount of final losses may be higher in the 
other Member State is a result of a disparity for which Germany can not be held responsible. 

1353 CJEU 25 February 2010, C-337/08, X Holding [2010] ECR I-1215, para. 43.
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Notwithstanding the above, once a Member State has decided to provide for cross-border 
loss relief, Busley and Cibrian implies that it must do so in a non-discriminatory manner.1354 
In addition, from Rewe one can infer that the above strict standards for cross-border loss 
compensation do not apply to losses incurred by a parent company in one Member State 
stemming from write-downs to the book value of  shareholdings in subsidiaries in another 
Member State. In the absence of  a valid justification ground, immediate deduction of  such 
losses should be allowed under the Treaty freedoms in the Member State where the parent 
company is established to the extent immediate deduction of  these losses is also possible 
without restrictions in domestic situations.1355 In Rewe, the justification grounds relating to 
the principle of  territoriality, fiscal coherence, the need to safeguard the effective fiscal 
supervision, the need to safeguard the balanced allocation of  taxation powers, the need to 
prevent the danger of  tax losses being used twice and the need to combat tax avoidance 
were all rejected, although the ECJ did not fundamentally rule out that the latter argument 
could be accepted under a more proportionate measure.1356

To sum up, it follows from the above case law that Member States within the Union, as a 
main rule, are allowed under the Treaty freedoms to deny the deduction of  foreign losses 
from the domestic taxable base of  their resident companies. Under certain circumstances, 
this may be different but only in the case of  final foreign losses. On the other hand, once a 
Member State chooses to provide for cross-border loss relief  to their domestic companies, 
it must do so in a non-discriminatory manner. In addition, from Rewe one can infer that the 
above strict standards for cross-border loss compensation do not apply to losses incurred 
by a parent company in one Member State stemming from write-downs to the book value 
of  shareholdings in subsidiaries in another Member State.

2.7.6 Corporate income taxation of realized or unrealized capital gains upon the transnational 
transfer of business assets

As was established in Chapter I.1.4.6, most Member States normally tax accrued gains no 
earlier than upon actual realization, unless a specific tax facility applies, for instance in the 
case of  a business restructuring involving a merger or division. On the other hand, where a 
company transfers its real seat abroad, Member States may deem the business assets which 

1354 ECJ 15 October 2009, C-35/08, Busley and Cibrian [2009] ECR I-9807. In this case, losses incurred by a 
German resident taxpayer in respect of income from the letting of an immovable property situated in 
Germany could be taken into account in full in the year in which they arose. By contrast, rental losses from 
an immovable property situated outside Germany were deductible only from subsequent positive income 
derived from letting that property. The ECJ held that this was contrary to the free movement of capital. 

1355 ECJ 29 March 2007, C-347/04, Rewe Zentralfinanz [2007] ECR I-2647, para. 70. See also ECJ 22 January 2009, 
C-377/07, STEKO Industriemontage [2007] ECR I-299, para. 56.

1356 Ibid., paras 50 et seq. 
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do not remain connected to a permanent establishment in the Member State from which 
the company’s seat is transferred, to be alienated, resulting in an immediate “exit tax” on the 
accrued gains upon the transfer. This may be the case irrespective of  whether the transfer 
of  seat results, from a civil law point of  view of  that Member State, in the winding-up of  
that company.1357 The same may hold true where a company transfers assets or liabilities 
from its head office to its permanent establishment abroad or vice versa. With regard to the 
compatibility with the Treaty freedoms of  these rules in an intra-EU context, the earlier 
analysis of  the relevant case law of  the ECJ in the field of  corporate income taxation reveals 
the following.

To the extent the transfer of  business assets results in a taxable event both in domestic and 
transnational situations, no discrimination arises.1358 On the other hand, deferral of  capital 
gains taxation upon the transfer of  assets by a domestic company under the condition that 
the transferee company is a resident company as well does constitute discrimination within 
the meaning of  the Treaty freedoms as follows from X AB and Y AB and X and Y.1359 From 
SGI one can furthermore infer that the same holds true where the transfer price of  an intra-
company transaction is adjusted by a Member State to the fair market value only where the 
transferee company is established in another Member State.1360 By analogy to this case law, 
it is safe to assume that immediate taxation upon the transfer of  assets or liabilities by a 
company from its head office in one Member State to its permanent establishment abroad 
or vice versa constitutes a discriminatory restriction as well if  no taxation takes place in a 
purely domestic situation.1361 

1357 From ECJ 16 December 2008, C-210/06, Cartesio [2008] ECR I-9641, para. 110, it follows that a Member 
State has the power under the Treaty to define the connecting factor required of a company in order for it 
to be regarded as incorporated under the law of that Member State. Under international private law, two 
approaches exist to determine under which law a company is governed when such company has moved 
its real seat from one state to another. Under the incorporation theory, a company is governed by the civil 
law under which it has been incorporated, irrespective of its actual place of residence. Under the real seat 
theory, a company is governed by the law where it has its real seat. Cf., for instance, C. HJI Panayi, ‘Corporate 
Mobility in Private International Law and European Community Law: Debunking Some Myths’, Yearbook 
of European Law (Oxford: Oxford University Press, 2009), 124 et seq.; J.W. Bellingwout, Zetelverplaatsing van 
rechtspersonen (Deventer: Kluwer, 1996), 12 et seq. 

1358 It is submitted that this conclusion is not altered if in a purely domestic scenario, deferral would have been 
possible under domestic group consolidation rules. As was established in section 2.5.2.1 of this chapter, 
the comparison should be made between the domestic and cross-border transfer of assets between 
related companies which are treated as separate taxable persons. This conclusion is confirmed by CJEU 
25 February 2010, C-337/08, X Holding [2010] ECR I-1215, para. 43 in which case the ECJ accepted the 
categorical exclusion of group tax consolidation with a non-resident subsidiary. Dissenting: Advocate 
General Kokott in her Opinion in this case delivered on 19 November 2010, points 73 et seq. 

1359 ECJ 18 November 1999, C-200/98, X AB and Y XB [1999] ECR I-8261, para. 36; ECJ 21 November 2002, 
C-436/00, X and Y [2002] ECR I-10829, para. 36.

1360 CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, paras 42-44. 

1361 A hint of this conclusion can be derived from ECJ 23 February 2006, C-253/03, CLT-UFA SA [2006] ECR 
I-1831, paras 22 et seq., in which case the ECJ rejected the argument raised by the German Government 
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With regard to exit taxes in the field of  corporate income taxation, matters appear to be 
a bit more complicated.1362 At first sight, one could infer from Daily Mail that exit taxes do 
not constitute a discriminatory restriction within the meaning of  the Treaty freedoms. This 
case concerned an investment company established in the United Kingdom that wished 
to transfer its place of  central management and control to the Netherlands. At the time 
of  the proceedings, UK company law provided that a company could relocate its place of  
central management and control to another country without being liquidated or dissolved. 
However, under the UK Income and Corporation Taxes Act, companies resident for tax 
purposes in the United Kingdom were prohibited from ceasing to be so resident without the 
consent of  the Treasury.1363 In the case at hand, the Treasury proposed that Daily Mail should 
sell at least part of  its assets before transferring its corporate tax residence. The question 
was whether the requirement of  prior approval infringed the freedom of  establishment. 
Advocate General Darmon in his Opinion in this case clearly answered this question in 
the negative. The Advocate General firstly established that it is generally accepted that the 
winding-up required by national legislation as a condition for the emigration of  a company 
is not contrary to Union law. He then went on to conclude that it would be paradoxical if  
a Member State not requiring winding-up were to find itself  placed by Union law in a less 
favourable fiscal position precisely because its legislation on companies is more consistent 
with Union objectives in regard to establishment.1364 Thus, what the Advocate General 
essentially was saying is that whereas an exit tax would be permitted under a company law 
system based on the real seat doctrine, it should a fortiori be compatible with the Treaty 
freedoms under a company law system based on the more EU-friendly incorporation 
doctrine. 

The ECJ rejected the taxpayer’s claim as well. It held that “the Treaty regards the differences 
in national legislation concerning the required connecting factor and the question whether 
- and if  so how - the registered office or real head office of  a company incorporated under 
national law may be transferred from one Member State to another as problems which are 

that there is a fundamental difference between the distribution of profits by a subsidiary to its parent 
company and the transfer of profits within a company. In the same vein: M. Tenore, ‘The transfer of assets 
from a permanent establishment to its general enterprise in the light of European tax law’, Intertax 8-9 
(2006): 391-392.

1362 See in detail, for instance, G. Seitz, ‘Notional income from the cross-border internal transfer of assets – Why 
the amendments to the German income tax act violate the freedom of establishment’, Intertax 2 (2008): 
44-74; D.M. Weber, ‘Exit taxes on the transfer of seat and the applicability of the freedom of establishment 
after Überseering’, European Taxation 8 (2003): 350-354.

1363 ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, para. 3 under reference to 
Section 482(1)(a) of the Income and Corporation Taxes Act 1970. 

1364 Opinion of Advocate General Darmon delivered on 7 June 1988, Daily Mail and General Trust PLC [1988] ECR 
5483, point 13.
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not resolved by the rules concerning the right of  establishment but must be dealt with by 
future legislation or conventions.”1365 From this judgment, read in the light of  the Opinion 
of  Advocate General Darmon, the author would conclude that exit taxes in the field of  
corporate income taxation do not infringe the Treaty freedoms.1366 Unfortunately, the ECJ 
itself  cast doubts as to whether this conclusion is correct. The reason is that the ECJ based 
its judgment, at least partially, on the lack of  harmonization in the field of  company law.1367 
In addition, the ECJ has reinterpreted its judgment in Daily Mail in Uberseering by establishing 
that it had ruled in Daily Mail that “a Member State [is] able, in the case of  a company 
incorporated under its law, to make the company’s right to retain its legal personality under 
the law of  that State subject to restrictions on the transfer of  the company’s actual centre 
of  administration to a foreign country.”1368 This suggests that the ECJ has addressed the 
issue in Daily Mail only as a matter of  civil law. In addition, the ECJ limited the scope of  its 
judgment in Daily Mail in its subsequent decision in Cartesio. In this case, the ECJ ruled that 
Member States’ national legislation on the incorporation and winding-up of  companies do 
not enjoy any form of  immunity from the freedom of  establishment under the Treaty.1369 

Hence, although Daily Mail concerned taxation on the transfer of  seat, one could argue that 
the ECJ essentially decided the case as a matter of  civil law rather than as a matter of  tax 
law. This position is defended by several scholars as well1370 and was also endorsed by the 

1365 ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, para. 23.

1366 This conclusion is drawn in the scholarly literature by, for instance, P. te Boekhorst, as cited by: D.S. Smit, 
‘Verslag van het EFS-seminar “Exitheffingen in Europa”’, Weekblad Fiscaal Recht 6679 (2006): 835 et seq. 
Te Boekhorst acknowledges that this conclusion may be different in the case of the transfer of seat of a 
Societas Europaea. The same conclusion is drawn in the context of the exit tax for entrepreneurs under the 
Netherlands personal income tax act by H.P.A.M. van Arendonk, ‘Inkomstenbelasting en Europa: nationale 
folklore met een Europees sausje’, Maandblad Belasting Beschouwingen 3 (2008): 126-127. 

1367 ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, paras 20-22. The ECJ 
refers to the option not yet used by Member States to conclude agreements between the Member States 
with a view to securing the retention of legal personality in the event of transfer of the registered office of 
companies from one country to another under ex-Article 293 EC and to the option to coordinate company 
law in this regard under ex-Article 54(3)(g) EC. 

1368 ECJ 5 November 2002, C-208/00, Überseering [2002] ECR I-9919, para. 70. 

1369 ECJ 16 December 2008, C-210/06, Cartesio [2008] ECR I-9641, para. 112. On this basis, Hungary was not 
allowed, as the Member State of incorporation, to require the winding-up or liquidation of a company 
wishing to transfer its real seat to Italy, if Italy were to allow that company to legally convert itself into a 
company governed by the law of Italy. In the pending C-378/10 (Vale), the question has been referred to 
the ECJ whether the host Member State is required under the Treaty freedoms to provide for such cross-
border conversion. 

1370 In the same vein, amongst others, E.C.C.M. Kemmeren, ‘Nederlandse exitheffingen anno 2005 zijn 
onhoudbaar, maar een passend alternatief is denkbaar’, Weekblad Fiscaal Recht 6650 (2005): 1613-1628, 
under para 6.2; Advocate General Wattel in his Opinion delivered on 14 July 2004, No. 39 613, Vakstudie 
Nieuws 2004/57.7, point 6.14; W. Schön, ‘Besteuerung im Binnenmarkt – die Rechtsprechung des EuGH zu 
den direkten Steuern’, Internationales Steuerrecht 9 (2004): 297; W-G. Ringe, ‘No freedom of emigration for 
companies’, European Business Law Review 3 (2005): 625; Panayi, Corporate Mobility in Private International 
Law, 148, who considers that, in essence, Daily Mail concerned the transfer of residence of a company, in 
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Court of  Appeals of  Amsterdam in its decision in the pending Netherlands exit tax case 
National Grid Indus BV dated 15 July 2010, although the Court did not consider this issue an 
acte clair.1371 It can therefore be held that the decision in Daily Mail is not conclusive, at least 
as far as concerns the transfer of  seat of  a company from a Member State which adheres to 
the incorporation theory.1372

Assuming that the ECJ essentially decided the Daily Mail case as a matter of  civil law rather 
than as a matter of  tax law, one could subsequently infer from Lasteyrie du Saillant that an 
exit tax upon transfer of  seat must be regarded as a discriminatory restriction. In this case, 
the ECJ had to consider the French exit taxes upon emigration of  individuals which became 
liable, simply by reason of  a transfer of  residence, to tax on income which had not yet been 
realized and which the respective taxpayer therefore did not have. If, on the other hand, the 
taxpayer had stayed in France, increases in value would become taxable only when they were 
actually realized, for instance by means of  an actual disposal. This difference in treatment 
concerning the taxation of  increases in value was, according to the ECJ, contrary to the 
freedom of  establishment.1373 Based on the above assumption, it is safe to conclude that the 
interpretation of  the freedom of  establishment given by the ECJ in Lasteyrie regarding exit 
tax rules on individuals is also valid for exit tax rules on companies applied by Member States. 
The reason is that Article 54 TFEU stipulates that companies established under the laws of  
a Member State and having their central management within the Union will be treated in 
the same way as individuals. In addition, in avoir fiscal the ECJ made it clear that regarding 
the principle of  non-discrimination there is no objective difference between a corporate 
entity and an individual.1374 Whether the same conclusion also applies as far as the transfer 

anticipation of the tax consequences and was limited to situations in which companies wanted to transfer 
their central management and control and their central administration to another Member State, whilst 
retaining their status as companies incorporated under the legislation of the first Member State.

1371 The Court of Appeals of Amsterdam takes the same view in its decision dated 15 July 2010, No. P08/00135, 
Vakstudie Nieuws 2010/35.6, para. 4.13.3. This case is currently pending before the ECJ under C-371/10 
(National Grid Indus BV).

1372 The reason is that taxation upon dissolution of a company under the real seat theory is a taxation 
without distinction; cf. in the same vein: Kemmeren, ‘Pending Cases Filed by the Netherlands Courts: 
The National Grid Indus (C-371/10) and Feyenoord (C-498/10, X.) Cases’, 182. The European Commission 
does not, however, make a fundamental distinction between the two systems; cf. B. Zuijdendorp, as cited 
by: D.E. van Sprundel, ‘Exitheffingen bij ondernemingen - Verslag van het EFS-seminar gehouden op 16 
juni 2010’, Weekblad Fiscaal Recht 6870 (2010): 1044. The author submits that a solution might be for the 
reincorporated company to take over the tax obligation of the dissolved company.

1373 ECJ 11 March 2004, C-9/02, Lasteyrie du Saillant [2004] ECR I-2409, para. 46.

1374 ECJ 28 January 1986, 270/83, avoir fiscal [1986] ECR 273, para. 18. This is also the position taken by the 
European Commission as presented in its Communication ‘Exit taxation and the need for co-ordination of 
Member States’ tax policies’. For the sake of completeness, it should be noted that a contrary conclusion 
should not be drawn from the Council Resolution on coordinating exit taxation, 2911th Economic and 
Financial affairs, Brussels, 2 December 2008. These guidelines are aimed at preventing double taxation 
through final settlements on emigration of a natural person or relocation of a legal entity’s registered 
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of  seat of  a company from a Member State adhering to the real seat theory is concerned 
is less clear. From Daily Mail one could infer that “the terms of  the ‘life and death’ of  a 
company are determined solely by the State under whose laws that company was created.”1375 
This implies that an exit tax upon the liquidation and dissolution of  a company moving its 
seat abroad under the real seat theory would not infringe the freedom of  establishment, 
although this conclusion leads to the difficulty that the question as to whether or not an exit 
tax is permitted would depend greatly on the civil laws of  the Member State concerned.

Lastly, in the author’s opinion one can infer from the above cases X AB and Y AB and X 
and Y and Daily Mail by analogy that deferral of  capital gains taxation upon a transnational 
merger or division under the condition that the transferred business assets remain connected 
to a permanent establishment in the Member State of  the dissolving company constitutes 
discrimination within the meaning of  the Treaty freedoms as well. Here, the main argument 
applied in Daily Mail entailing lack of  harmonization in the field of  company law could not 
be upheld. The reason is that Directive 2005/56/EC1376 provides for a harmonized set of  
rules allowing for transnational mergers of  limited liability companies.

The subsequent question arises as the extent to which the discrimination identified above 
can be justified. From X and Y it follows that the denial of  the deferral of  capital gains 
taxation upon the transfer of  assets by a domestic company by reason that the transferee 
company is established in another Member State can be justified by the need to combat 
tax evasion.1377 The same holds true in so far as a Member State adjusts the transfer price 
upon a transfer of  assets to the fair market value only where the transferee company is 
established in another Member State.1378 A categorical and general exclusion of  transnational 
transactions, however, is disproportionate.1379 In each case, the taxpayer must be offered the 
opportunity, without being subject to undue administrative constraints, to provide evidence 
of  any commercial justification that there may have been for that transaction, as follows 
from SGI.1380 the same conclusion can be drawn from Laysterie du Saillant with regard to the 

office. The guideline permits the exit Member State to tax unrealized gains. However, it does not mention 
when the tax will be collected. Hence, the fact that the Resolution does not exclude the possibility of 
immediate exit taxation upon transfer of seat does not mean that such immediate taxation is allowed by 
EU law.

1375 Opinion of Advocate General Maduro delivered on 22 May 2008, C-210/06, Cartesio [2008] ECR I-9641, 
point 26.

1376 Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 on cross-border 
mergers of limited liability companies, OJ 2005 L 310, 1.

1377 ECJ 21 November 2002, C-436/00, X and Y [2002] ECR I-10829, para. 42. 

1378 CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, para. 65. 

1379 ECJ 21 November 2002, C-436/00, X and Y [2002] ECR I-10829, para. 43.

1380 CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, paras 71-72. 
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application of  exit taxes.1381 Notably, the charge of  an exit tax would in the author’s view be 
justified on the basis of  anti-abuse considerations where it would appear that the company 
is a fictitious establishment which does not carry out any genuine economic activity in the 
territory of  the host Member State.1382 Lastly, from SEVIC one can infer that this conclusion 
also holds true with respect to the denial to defer capital gains taxation upon transnational 
mergers and divisions.1383

From X and Y it furthermore follows that the denial to defer capital gains taxation upon 
the transfer of  assets by a domestic company because the transferee company is established 
in another Member State can be justified by the need to preserve the coherence of  the tax 
system.1384 With regard to exit taxes, if  follows from N. that the principle of  territoriality 
connected with residence within the territory during the period in which the taxable profits 
arise can serve as a valid justification ground for an exit tax levied upon emigration.1385 This 
is under the condition that the disputed legislation actually aims at ensuring that increases in 
value accrued during the period that the company was established in the Member State are 
to be taxed.1386 In the author’s view, it is safe to conclude that the same holds true with regard 
to the denial of  deferral of  capital gains taxation upon transnational mergers and divisions, 
although there is no ECJ case law on this point to date. 

A moot issue, however, is whether the measures under consideration are also proportionate 
in that the goal to preserve the coherence of  the tax system and territoriality can be achieved 
by a less far-reaching rule than immediate taxation. At least as far as the transfer of  single 
assets is concerned, one can infer from X and Y that this question must be answered in 
the negative. In this case, the ECJ held that the coherence of  the tax system could be 

1381 ECJ 11 March 2004, C-9/02, Lasteyrie du Saillant [2004] ECR I-2409, paras 50 et seq. 

1382 Cf. Opinion of Advocate General Darmon delivered on 7 June 1988, 81/87, Daily Mail and General Trust PLC 
[1988] ECR 5483, point 9; ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 
68. In the context of the transfer of seat from a Netherlands company to Belgium, the passive management 
by a private pension company of its pension liability (against this company’s shareholder) and its equity, 
was regarded as a genuine economic activity by Advocate General Wattel in his opinion delivered on 14 
July 2004, No. 39 613, Vakstudie Nieuws 2004/57.7, point 6.9.

1383 C-411/03, SEVIC Systems [2005] ECR I-10805, para. 28. 

1384 ECJ 21 November 2002, C-436/00, X and Y [2002] ECR I-10829, paras 57 et seq.

1385 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 46. 

1386 ECJ 11 March 2004, C-9/02, Lasteyrie du Saillant [2004] ECR I-2409, para. 65; and ECJ 18 September 2003, 
C-168/01, Bosal [2003] ECR I-9409, para. 36 in which case the ECJ ruled that “one is entitled to question 
the coherence of a system of taxation based on the existence of a link between costs incurred in relation 
to holdings and the existence of profits taxable in the Netherlands within the same group of companies, 
while subsidiaries of parent companies established in other Member States cannot deduct from their 
profits taxable in the Netherlands the costs in relation to holdings of those parent companies.” In the 
author’s view, this implies that where a Member State does not grant a step-up in the reverse case of 
immigration of companies, the fiscal coherence or the territoriality argument, as the case may be, possibly 
cannot be relied on.
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safeguarded by measures which are less restrictive or less prejudicial to the freedom of  
establishment, relating specifically to the risk of  a definitive departure of  the taxpayer.1387 
The decision in N. demonstrates, by contrast, that a system of  deferral of  payment of  tax 
until the moment of  actual disposal of  the transferred asset is allowed under the Treaty 
freedoms, provided that such a deferral is not conditional on the provision of  guarantees. 
In addition, possible reductions in value of  the transferred asset after emigration should be 
taken into account as well by the Member State of  origin if  these reductions are not taken 
into account by the host Member State.1388

With respect to taxation upon the transfer of  the corporate tax residence abroad, or upon 
transnational mergers involving the transfer of  an enterprise (or part thereof), less restrictive 
measures are conceivable as well. Notably, deferral of  taxation until the moment of  actual 
realization of  the capital gains would be a less restrictive measure which would still preserve 
the fiscal cohesion of  the tax system. Realization could subsequently be determined on 
the basis of  the actual disposal of  the transferred business assets and on the basis of  
yearly depreciation of  the transferred business assets (and possible accrual in the case of  
liabilities).1389 Such a system would boil down to an (optional) system of  extended full tax 
liability in the company’s Member State of  origin after its transfer seat to another Member 
State.1390 This system is essentially already being applied by the Netherlands but only in 

1387 ECJ 21 November 2002, C-436/00, X and Y [2002] ECR I-10829, para. 59. Quite awkwardly, the ECJ suggested 
in the Dutch language version of the judgment in this case that the creation of a system of securities or 
other guarantees necessary to ensure the payment of tax in the event the transferor relocated permanently 
to another country could serve as a less restrictive measure. In the N. case, on the other hand, the ECJ 
rejected a system of protective assessments which was conditional on the provision of guarantees; ECJ 7 
September 2006, C-470/04, N. [2006] ECR I-7409, para. 55. 

1388 Ibid., para. 55.

1389 See also more elaborately: Kemmeren, ‘Pending Cases Filed by the Netherlands Courts: The National 
Grid Indus (C-371/10) and Feyenoord (C-498/10, X.) Cases’; Pistone, ‘The Impact of European Law’, 195. 
Also, the European Commission believes that immediate taxation on the transfer of seat of a company, 
although justified, is not proportionate. The Commission takes the view that Member States must defer 
the collection of their taxes until the moment of actual realization of the capital gains. Interestingly, in 
the Netherlands tax literature, it has been argued by several authors that the ECJ’s decision in Cartesio 
could prohibit the Netherlands from applying such extended tax liability after a company transfers its seat 
abroad; cf. M. Koerts, ‘Houdbaarheid van exitheffingen bij de zetelverplaatsing van vennootschappen in 
Europeesrechtelijk perspectief’, Weekblad Fiscaal Recht 6810 (2009): 529 et seq.; J.W. Bellingwout, ‘Cartesio: 
mijlpaal en doorbraak na Daily Mail’, Weekblad Fiscaal Recht 6800 (2009): 225-226. In the author’s view, 
this position is based on a too liberal interpretation of the Cartesio decision. The restriction in Cartesio 
(winding-up of the company upon transfer of seat) is completely different from a possible restriction 
following from an extended full tax liability after the transfer of seat. From ECJ 23 February 2006, C-513/03, 
Van Hilten-van der Heijden [2006] ECR I-1957, paras 47 et seq. one can infer that an extended full tax liability 
is acceptable under the Treaty freedoms, at least to the extent it does not result in double taxation. 

1390 To the extent such a system should be considered too burdensome from the perspective of the taxpayer, 
it is submitted that it is up to the taxpayer to weigh the advantage of deferral of taxation against 
additional administrative constraints. In the same vein, although in the context of the credit method, 
Opinion of Advocate General Kokott delivered on 11 November 2010, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, point 57.
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situations where assets are transferred from a Netherlands head office to a foreign permanent 
establishment based on the separate entity approach.1391 It can be argued, however, that the 
same system could be applied in the reverse case as well. The German Supreme Court in 
fact has adopted the same approach in a recent case where an entrepreneur transferred its 
place of  residence and its business out of  Germany.1392 The German Supreme Court held 
that when there is no explicit and sufficiently detailed legislation on the taxation upon the 
transfer of  an asset available, there may not be tax or a tax assessment with suspension 
upon the transfer of  assets. However, any later realization of  unrealized reserves remains 
taxable in Germany if, and to the extent that, such reserves are attributable to the former 
permanent establishment in Germany. The Court explicitly decided that this interpretation 
did not contravene the applicable tax treaty. 

Notwithstanding the above, it must be observed that in earlier cases, notably Marks & Spencer 
and Lidl Belgium, the ECJ has demonstrated that the proportionality test also has its limits. In 
the former case, the ECJ explicitly held in the context of  cross-border loss compensation 
that in so far as it may be possible to identify other, less restrictive measures, such measures 
in any event require harmonization rules adopted by the Union legislature.1393 Also, the Court 
of  Appeals of  Amsterdam in its decision in the above Netherlands exit tax case dated 15 
July 2010 asked about the extent to which extent the Court should assess an exit tax against 
the benchmark of  proportionality.1394 Advocate General Kokott has already taken a very 
balanced approach in this regard in her Opinion in the Netherlands pending exit tax case 
National Grid Indus BV.1395 According to the Advocate General, immediate taxation upon 
transfer of  seat is disproportionate if  the moment of  actual realization after emigration can 
be identified. However, if  such an identification is reasonably not possible, an exit tax for 
enterprises is proportionate.1396 This approach will undoubtedly raise new questions as to the 
situations which fall under this exception and the situations which do not. For that reason, 
an (optional) system of  extended tax liability as described above, is preferable. Nonetheless, 

1391 Cf. Article 32(3) read in conjunction with Article 9(3) of the Netherlands Unilateral Decree for the Avoidance 
of Double Taxation 2001.

1392 Bundesfinanzhof 28 October 2009, I R 99/08, Internationales Steuerrecht 3 (2010): 98-102. A similar result was 
reached in an earlier decision by the Bundesfinanzhof of 17 July 2008, I R 77/06, Internationales Steuerrecht 
22 (2008): 814-820. See in more detail: Smit & Peters, 227. 

1393 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 58 as confirmed by ECJ 15 May 
2008, C-414/06, Lidl Belgium [2008] ECR I-3601. 

1394 Decision of the Court of Appeals of Amsterdam dated 15 July 2010, No. P08/00135, Vakstudie Nieuws 
2010/35.6, para. 4.15.5. 

1395 Opinion of Advocate General Kokott delivered on 8 September 2011, C- 371/10, National Grid Indus BV, not 
yet reported.

1396 Ibid., points 69 et seq.
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the ECJ might ultimately decide in the exit tax cases currently pending1397 that less restrictive 
measures for exit taxes can only be achieved through coordination or harmonization 
measures. Should that be the final outcome, it must be hoped that the Member States will 
assume responsibility and remove the restrictive effects of  exit taxes within the Union by 
coordinated legislative action. For it is clear that national exit taxes on unrealized capital 
gains within the Union in any event constitute an anathema to the internal market. 

To sum up, to the extent a transfer of  business assets from one Member State to another 
Member State results in an immediate capital gains taxation whereas deferral of  capital gains 
taxation would be available in a comparable domestic situation, a restriction of  the Treaty 
freedoms exists. This restriction may nonetheless be justified on the basis of  the need to 
combat tax avoidance, provided that the taxpayer is offered the opportunity to provide 
evidence of  any commercial justification that there may have been for the transaction 
involved. In addition, this restriction may be justified by the need to preserve the coherence 
of  the tax system and on the basis of  the territoriality principle. In such a case, it is arguable, 
however, that the principle of  proportionality requires that deferral of  taxation should be 
granted until the moment of  actual realization of  the capital gains.

3 Negative legal integration under international tax 
law between Member States and between Member 
States and third countries in the field of corporate 
income taxation

3.1 Introduction

Having examined in the previous sections the significance of  the state aid provisions 
under the Treaty and the Treaty provisions relating to freedom of  investment for Member 
States’ CIT systems, in the sections below the most relevant international legal integration 
instruments applicable between Member States and third countries requiring non-
discrimination and their significance for Member States’ CIT systems is highlighted. This 
last examination constitutes a final element added to the picture drawn so far of  the relevant 
degree of  legal integration between the Member States and between the Member States 
and third countries in the field of  corporate income taxation. It is on the basis of  this fairly 

1397 The European Commission started several infringement procedures against, inter alia, Belgium, Denmark, 
the Netherlands, Portugal and Spain. The cases against Denmark, the Netherlands and Spain are currently 
pending before the ECJ. See Press release 24 November 2010, IP/10/1565 and Press Release 18 March 2010, 
IP/10/299.
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comprehensive picture that the main topic of  this study – freedom of  investment between 
Member States and third countries and its impact on Member States’ CIT systems – can 
properly be examined, which will be done in the next part of  this study.

In the sections below, the focus is directed to the non-discrimination requirements as included 
in double tax conventions, the OECD Code of  Liberalisation of  Capital Movements, the 
OECD Declaration on International Investment and Multinational Enterprises, the General 
Agreement on Trade in Services and Bilateral Investment Treaties, as these are regarded 
as most relevant for Member States’ CIT systems. Other international instruments were 
considered as well in the course of  this study, but will ultimately not be discussed as their 
impact on corporate income taxation appeared to be very limited.1398

1398 Particular reference is made in this regard to the General Agreement on Tariffs and Trade, which was 
concluded in October 1947, entered into force on 1 January, 1948 and which was updated in 1994 (GATT 
1994). The GATT 1994 aims at the reduction of tariffs and other barriers to trade and to the elimination of 
discriminatory treatment in international commerce. With regard to the requirement of national treatment 
as laid down in Article III(4) of the GATT 1994, it can be argued that these provisions do not fundamentally 
exclude corporate income taxation measures under reference to the Report of the WTO Appellate Body 
dated 14 January 2002, United States – Tax Treatment for “Foreign Sales Corporations”, WT/DS108/AB/
RW from which one can infer that an income tax exemption for exports generated by a US “foreign sales 
corporation” was a prohibited export subsidy under the GATT; cf. inter alia A.J. Cockfield & B.J. Arnold, ‘What 
Can Trade Teach Tax? Examining Reform Options for Art. 24 (Non-Discrimination) of the OECD Model’, World 
Tax Journal 2 (2010), 142. In greater detail on this case: L. Friedlander, ‘The Role of Non-Discrimination 
Clauses in Bilateral Income Tax Treaties After GATT 1994’, British Tax Review 2 (2002): 104 et seq. The same 
applies with respect to the requirement of national treatment as laid down in Article III(2) of the GATT 
and the requirement of most-favoured-nation treatment as laid down in Article I(1) of the GATT 1994; cf., 
inter alia, J. Fischer-Zernin, Internationale Ertragsteuern und Welthandelsordnung (Cologne: Verlag Dr. Otto 
Schmidt, 1996), 18-20, arguing in the context of Article III(2) of the GATT 1994 that direct taxes as well may, 
under certain circumstances, influence the selling prices of an enterprise’s goods since a business may 
shift its direct tax burden on to its consumers by raising its price and may therefore, to a certain extent, be 
defined as taxes on goods, and, with regard to the most-favoured-nation requirement under Article I(1) of 
the GATT 1994, inter alia, W. Schön, ‘World Trade Organization Law and Tax Law’, Bulletin for International 
Taxation 7 (2004): 287; I. Hofbauer, ‘To What Extent does the OECD Harmful Tax Competition Project 
Violate the Most-Favoured-Nation Obligations under WTO Law?’, European Taxation 9 (2004): 401-402 and 
Fischer-Zernin, at 49 and 54. Dissenting, as concerns Article III(2) of the GATT 1994: C. Peters, ‘National 
Report’, in WTO and direct taxation, ed. M. Lang (Vienna: Linde Verlag, 2005), 510, and, as concerns the 
most-favoured-nation requirement under Article I(1) of the GATT 1994, inter alia, M. Schyle, ‘Most Favoured 
Nation Treatment in Tax Matters in the GATT’, in The Relevance of WTO Law for Tax Matters, eds J. Herdin-
Winter & I. Hofbauer (Vienna: Linde Verlag, 2006), 101. The relevance of this conclusion should, however, 
not be overestimated since, generally, corporate income taxation measures typically do not discriminate 
between imported and domestic goods; compare Schön, ‘World Trade Organization Law and Tax Law’, 287. 
The GATT is therefore not further elaborated on in this study. This conclusion mutatis mutandis applies as 
far as the TRIMS Agreement is concerned, which aims at the expansion and progressive liberalization of 
world trade and to facilitate investment across international frontiers. TRIMS (“Trade-Related Investment 
Measures”) are requirements imposed by host countries to influence the commercial decisions of foreign 
investors, in favour of certain socio-economic policies of the host country; cf. Dillon, 96. According to 
Article 1 of the TRIMS Agreement, the agreement applies to investment measures related to trade in goods 
only. Here too, corporate income taxation measures can, as a general rule, not be considered investment 
measures related to trade in goods only; cf. J.M. Lang c.s., ‘What Tax Lawyers Should Know About Trade 
Law’, BNA Tax Management International Journal, 13 October 2000: 580.
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3.2 Double tax treaties

3.2.1 Introduction

As stated earlier, bilateral tax treaties primarily aim at avoiding international juridical double 
taxation. Nevertheless, they also pursue other goals one of  which is the avoidance of  tax 
discrimination. To this end, double tax treaties may contain specific non-discrimination 
provisions, often structured on the lines of  Article 24 of  the OECD Model Tax Convention. 
These provisions, as interpreted by the 2010 OECD Commentary thereon, are examined in 
the subsequent sections. 

3.2.2 Article 24(1) OECD MC: Discrimination based on nationality 

Article 24(1) OECD MC provides that nationals of  a contracting state may not be subjected 
in the other contracting state to any taxation or any requirement connected therewith, 
which is other or more burdensome than the taxation and connected requirements to 
which nationals of  that other state in the same circumstances, in particular with respect 
to residence, are or may be subjected. The term “national” is defined in this respect as any 
individual possessing the nationality or citizenship of  either contracting state or any legal 
person, partnership or association that derived its status as such from the laws in force of  
either contracting state.1399 Accordingly, this provision clearly forbids discrimination on the 
grounds of  nationality.1400 

It follows from the wording of  Article 24(1) OECD MC that only direct discrimination on 
the basis of  nationality is prohibited. It is clearly not intended to bring forms of  indirect 
discrimination, particularly discrimination on the basis of  place of  residence, within the 
scope of  Article 24(1) OECD MC. From the OECD Commentary it can be derived 
that the expression “in the same circumstances” refers “to taxpayers (…) placed, from 
the point of  view of  the application of  the ordinary taxation laws and regulations, in 
substantially similar circumstances both in law and in fact. (…) The expression ‘in the 
same circumstances’ would be sufficient by itself  to establish that a taxpayer who is a 
resident of  a Contracting State and who is not a resident of  that State are not in the same 
circumstances (…).”1401

1399 Article 3(1)(g) OECD MC. 

1400 Vogel, Klaus Vogel on Double Tax Conventions, 1289. See also Commentary 24/1. The existence of this 
provision can be understood from a historical perspective. It has been copied from commercial treaties, 
the earliest of which date back to the end of the 16th century when nationality-based discrimination was 
quite common in international trade and commerce; cf. Van Raad, Nondiscrimination in International Tax 
Law, 130. 

1401 Commentary 24/7.
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Thus, if  individual nationals of  the other contracting state are treated less favourably for other 
reasons than nationality, there is no violation of  Article 24(1) OECD MC.1402 Consequently, 
Article 24(1) OECD MC does not require a contracting state to tax its residents and non-
residents alike. In addition, this rule does not require the contracting states to extend to the 
nationals of  the other contracting states any arrangements made in a tax treaty concluded 
with a third country.1403 It follows that the significance of  this provision on CIT measures 
appears to be low since typically the place of  residence rather than nationality is in most 
states the key criterion of  distinction for the tax treatment of  taxpayers.1404 

3.2.3 Article 24(3) OECD MC: Discrimination based on the place of residence in the case of a 
permanent establishment

Pursuant to Article 24(3) OECD MC, the taxation of  a permanent establishment which 
an enterprise of  a contracting state has in the other contracting state may not be less 
favourably levied in that other state than the taxation levied on enterprises of  that other state 
carrying on the same activities. This provision prohibits, unlike Article 24(1) OECD MC, 
discrimination based on the place of  residence of  the taxpayer, but only one specific form, 
namely discrimination of  inbound direct investments through a branch by the state where 
that branch is situated. The purpose of  Article 24(3) OECD MC is to prevent a contracting 
state from offering enterprises operated by residents any competitive advantage over similar 
enterprises of  non-residents.1405 Accordingly, the same deductions, depreciation allowances, 
treatment of  losses and capital gains and tax incentives as are given to resident taxpayers 

1402 Vogel, Klaus Vogel on Double Tax Conventions, 1290. See also Van Raad, Nondiscrimination in International 
Tax Law, 77 et seq.

1403 Vogel, Klaus Vogel on Double Tax Conventions, 1295. Commentary 24/2.

1404 In the same vein: Friedlander, 78; L. Hinnekens & P. Hinnekens, ‘General Report’, in IFA Cahiers de droit 
fiscal international, Non-discrimination at the crossroads of international taxation, Vol. 93a (Amersfoort: 
Sdu Fiscale en Financiële Uitgevers, 2008), 23, who conclude that since not nationality but residence 
constitutes a relevant criterion of distinction for the tax treatment of taxpayers in almost all states, the 
impact of this provision is substantially reduced. Hinnekens has further explained that one can derive 
from the historical analysis of Article 24 OECD MC that this was also the clear intention of the government 
delegates to Working Party 4, which drafted Article 24 in 1956-1958. The delegates expressed their 
concern that a change in this criterion would widen the scope of the non-discrimination prohibition 
and by the same token restrict the own national tax system, policies and practice; P. Hinnekens, ‘Non-
discrimination article in OECD Model Convention needs fundamental review’, EC Tax Review 6 (2008): 248. 
In Netherlands case law, this provision has in particular been relied on successfully by foreign companies 
which were discriminated against on the basis of their laws of incorporation; see for instance Decision of 
the Netherlands Supreme Court dated 16 March 1994, No. 27 764, Beslissingen in Belastingzaken 191 (1994) 
and Court of Appeals of ‘s-Hertogenbosch 13 December 2002, No. 00/2337, Vakstudie Nieuws 2003/12.2.10. 
This latter case involved the interesting question whether discrimination based on nationality of a Swiss 
company can occur if the chosen comparator with a Netherlands company is invalid, for instance because 
the Netherlands company would not be recognized as such by Switzerland under its civil law. This question 
was, however, not explicitly dealt with by the Court.

1405 Van Raad, Nondiscrimination in International Tax Law, 127. See also Commentary 24/35. 
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should be granted by the state of  source when taxing its non-resident-held permanent 
establishments. Another purpose of  Article 24(3) OECD MC as identified in the literature 
would be to secure capital export neutrality by preventing the host country from imposing 
confiscatory taxes (“soak-up taxes”) on local investments owned by residents of  a country 
pursuing capital export neutrality, since those taxes would effectively be passed on to the 
residence country’s treasury. In response, residence countries would likely repeal or restrict 
their foreign tax credit systems.1406

Article 24(3) OECD MC requires the situation of  a permanent establishment of  a non-
resident to be comparable to a resident company. This means that, for example, regulated 
and unregulated activities would generally not constitute the “same activities” as required.1407 
In addition, rules relating to tax consolidation, the transfer of  losses or tax-free transfers of  
property between companies under common ownership need not be extended to permanent 
establishments under Article 24(3) OECD MC. The reason is, according to the OECD 
Commentary, that such rules “do not focus on the taxation of  an enterprise’s own business 
activities similar to those of  the permanent establishment but, instead, on the taxation of  
a resident enterprise as part of  a group of  associated enterprises.”1408 The same holds true 
with respect to rules that relate to the distribution of  the profits of  a resident enterprise.1409 
The application of  transfer pricing rules based on the arm’s length standard in the case of  
transfers from a permanent establishment to its head office or vice versa are not covered 
either even if  such rules do not apply to transfers within an enterprise of  the contracting 
state where the permanent establishment is located.1410

In addition, as can be derived from the Commentary, it appears difficult to define clearly and 
comprehensively the substance of  the principle of  equal treatment as laid down in Article 
24(3) OECD MC due to the fact that a permanent establishment is not a separate legal entity 
but only a part of  an enterprise that has its head office in another state.1411 Distinctions made 
between non-residents and residents with respect to i) the treatment of  dividends received 
in respect of  holdings owned by permanent establishments, ii) the structure and rate of  tax 
applicable at the level of  a permanent establishment (e.g. application of  a progressive versus 
a flat rate, application of  a split-rate system and the carry-over of  imputation credits to the 
shareholders of  the non-resident company), iii) the levy of  withholding tax on dividends, 

1406 Green, 128; OECD (1991), 178; Warren, 160. 

1407 Commentary 24/38.

1408 Commentary 24/41.

1409 Commentary 24/41.

1410 Commentary 24/42.

1411 Commentary 24/58. 



322

Relevant negative integration between Member StatesChapter V

interest and royalties paid to a permanent establishment, iv) credits for foreign tax and v) 
extension of  benefits deriving from DTCs concluded with third states appear to be subject 
to controversy and therefore, according to the Commentary, do not a priori constitute 
discrimination.1412 

3.2.4 Article 24(4) OECD MC: Discrimination based on the place of residence of the recipient of 
payments

Article 24(4) OECD MC provides that interest, royalties and other disbursements paid by 
an enterprise of  a contracting state to a resident of  the other contracting state are, for the 
purpose of  determining the taxable profits of  such enterprise, deductible under the same 
conditions as if  they had been paid to a resident of  the first-mentioned state. Like Article 
24(3) OECD MC, this provision is concerned with a specific form of  discrimination of  
inbound investment by the host country only. According to the Commentary, this provision 
is designed to avoid a particular form of  discrimination resulting from the fact that in 
certain countries the deduction of  these expenses is allowed without restriction when the 
recipient is resident, but is restricted or even prohibited when he is a non-resident.1413 From 
the Commentary one can furthermore infer that Article 24(4) OECD MC does not prevent 
the country of  the borrower from treating interest as a dividend under its domestic rules on 
the basis of  thin capitalization rules insofar as these are compatible with the arm’s length 
criterion as incorporated in Article 9(1) or Article 11(6) OECD MC.1414 However, if  such 
treatment results from rules which are not compatible with these provisions and which 
only apply to non-resident creditors, then such treatment is prohibited by Article 24(4) 
OECD MC.1415 Lastly, Article 24(4) OECD MC does not prohibit additional information 
requirements with respect to payments made to non-residents for purposes of  verification 
and compliance.1416 

3.2.5 Article 24(5) OECD MC: Discrimination based on the place of residence of the shareholder 
of a domestic company

Article 24(5) OECD MC closely follows on Article 24(4) OECD MC by stating that enterprises 
of  a contracting state, the capital of  which is wholly or partly owned or controlled, directly 
or indirectly, by one or more residents of  the other contracting state, may not be subjected 
in the first-mentioned state to any taxation or any requirement connected therewith which 

1412 See Commentary 24/40-72. See also Friedlander, 81 et seq. 

1413 Commentary 24/73.

1414 Commentary 24/74.

1415 Ibid.

1416 Commentary 24/75.
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is other or more burdensome than the taxation and connected requirements to which other 
similar enterprises of  the first-mentioned state are or may be subjected. Consequently, 
this provision aims at prohibiting resident companies from being discriminated against on 
the basis of  the place of  residence of  their shareholder. Article 24(5) OECD MC is thus 
concerned with another particular form of  discrimination of  inbound investment by the 
host country. This provision is only concerned with the equal treatment of  taxpayers in the 
same state. It does not require subjecting the persons owning or controlling the capital to 
identical treatment, with respect to withholding taxes, for instance.1417 

The wording of  Article 24(5) OECD MC does not require the foreign shareholder to have 
a controlling influence. This provision can therefore also be invoked by a company held by 
portfolio investors.1418 The Commentary furthermore makes it clear that rules relating to tax 
consolidation, the transfer of  losses or tax-free transfers of  property between companies are 
not caught by this provision.1419 Moreover, in the case of  transfer pricing queries, additional 
information requirements which would be more stringent than the normal requirements, 
or even a reversal of  the burden of  proof, would not constitute discrimination within the 
meaning of  this provision.1420

1417 Commentary 24/78.

1418 Cf. Hinnekens & Hinnekens, 34. See also the Decision of the Court of Appeals of Amsterdam delivered 
on 4 June 2003, No. 00/1652, Vakstudie Nieuws 2003/30.20, para. 5.31.3 in which the Court held that 
the non-discrimination provision in various tax treaties concluded by the Netherlands with a provision 
corresponding to Article 24(5) OECD MC could be invoked by a Netherlands investment funds which was 
held by foreign portfolio investors.

1419 Commentary 24/78.

1420 Commentary 24/80. In Netherlands case law, this provision has been invoked by a Netherlands resident 
company which was denied a Netherlands exemption for transfer tax due to the fact that the parent of 
this company was resident in the United States. The exemption would have been granted if the parent 
had been resident in the Netherlands. According to the Netherlands Supreme Court, this differential 
treatment according to the place of residence of the parent company was in conflict with Article XXV, 
fourth paragraph of the DTC between the United States and the Netherlands which corresponds to Article 
24(5) OECD MC; Netherlands Supreme Court 23 December 1992, No. 27 843, Beslissingen in Belastingzaken 
71 (1993). The second requirement for application of this exemption, that the transferring company must 
be a Netherlands NV or BV, was in breach of the free movement of establishment as laid down in Article 
48 of the EC Treaty in ECJ 12 April 1994, C-1/93, Halliburton [1994] ECR I-1137. Similarly, the business 
merger exemption for Netherlands capital duty which only applied in case the contributing parent of 
the Netherlands receiving company was resident in the Netherlands or an EU Member State whereas 
this exemption was denied in case the contributing parent was resident in the US, Japan or Sweden was 
found to be discriminatory on the basis of the respective non-discrimination provisions similar to Article 
24(5) OECD MC; Netherlands Supreme Court 27 April 1994, Nos 28 238, 28 239 and 28 603, Beslissingen in 
Belastingzaken 206, 207 & 209 (1994).
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3.3 OECD Code of Liberalisation of Capital Movements

The OECD Code of  Liberalisation of  Capital Movements was drafted in 1961. This Code, 
which is updated and published every year, can be characterized as a decision taken by the 
OECD Council and is, pursuant to Article 5(a) of  the OECD Convention, legally binding 
on the OECD Member Governments. The Code is, however, not a treaty or an international 
agreement in the sense of  international law.1421

The main objective is laid down in Article 1(a) of  the Code. According to this provision, 
“Members shall progressively abolish between one another [...] restrictions on movements of  
capital to the extent necessary for effective economic co-operation [italics added, DS].” Measures designed 
to eliminate such restrictions are called “measures of  liberalisation”, pursuant to the same 
provision. Any law, decree, regulation, policy or practice of  the authorities which may restrict 
the conclusion or execution of  operations covered by the Code constitutes a restriction.1422 
Pursuant to Article 1(b) of  the Code, Members must in particular endeavour to treat all 
non-resident-owned assets in the same way and to permit the liquidation of  all non-resident-
owned assets and the transfer of  such assets or of  their liquidation proceeds. Accordingly, a 
measure is a restriction if  it discriminates between residents and non-residents.1423 

From the two lists that are separately attached to the Code and that contain all operations that 
are covered by the Code (List A and List B), it can be derived that the obligation to abolish 
restrictions on capital movements extends to, inter alia, operations involving direct investment 
in a country by non-residents and direct investment abroad by residents. In this respect, the 
term “direct investment” is understood as investment for the purpose of  establishing lasting 
economic relations with an undertaking such as, in particular, investments which give the 
possibility of  exercising an effective influence on the management thereof  by means of  i) the 
creation or extension of  a wholly-owned enterprise, subsidiary or branch, acquisition of  full 
ownership of  an existing enterprise, ii) the participation in a new or existing enterprise and iii) a 
loan of  five years or longer. It follows from this definition that the Code not only deals with the 
abolition of  capital restrictions but also with the abolition of  restrictions on establishment.1424 
In addition, the obligation to abolish restrictions on capital movements also includes portfolio 
investments in the country concerned by non-residents and portfolio investments abroad 
by residents (e.g. operations in securities on capital markets, other operations in negotiable 
instruments and non-securitized claims and financial credits and loans). 

1421 Cf. OECD, ‘Forty Years Experience’, 58-59. 

1422 See OECD (2008b) 23.

1423 Ibid., 24.

1424 OECD (2008b), 30.
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According to Article 2(a) of  the Code, Members must grant any authorization required 
for the conclusion or execution of  transactions and for transfers specified in List A and 
List B of  the Code. However, Members are allowed to lodge reservations relating to the 
obligation to liberalization as described above.1425 Reservations to the Code may, in principle, 
only be reduced or deleted but not added or extended (also referred to as the obligation of  
“standstill”).1426 Members are, however, free to achieve liberalization gradually by abolishing 
restrictions over time and according to their individual situation (also referred to as the 
principle of  “rollback”).1427 

Moreover, pursuant to Article 9 of  the Code, a Member may not discriminate as between 
other Members in authorizing the conclusion and execution of  transactions and transfers 
as mentioned in List A and which are subject to any degree of  liberalization. This most-
favoured-nation obligation means that Members are expected to grant the benefits of  open 
markets to residents of  all other Member countries alike, without reciprocity requirements 
or any other discrimination.1428 The lodging of  reservations is not permitted here.1429 This is in 
accordance with the Code’s general philosophy to promote liberalization through unilateral 
action rather than through “bargaining”. However, according to Article 10 of  the Code, 
Members forming part of  a special customs or monetary system (the European Union, 
for instance), are permitted to apply to one another additional measures of  liberalization 
without extending them to other Members.

In order to determine whether a Member is complying with its obligations under the Code, 
Members are obliged to notify the OECD of  the measures of  liberalization that have 
been taken, including any modifications thereon.1430 These reservations are subject to an 
examination and consultation procedure. Although the Code is legally binding, the Code 
does not provide for any form of  enforcement or sanctions in case a Member state does not 
comply with its obligations under the Code. Enforcement can be achieved, however, by peer 
pressure.1431 Finally, although the commitments under the Code only apply between OECD 
Members, it appears that OECD governments generally adopt liberalization measures 
without discriminating against non-OECD countries.1432 

1425 Article 2 (b) of the Code. This is also referred to as a “negative list approach”.

1426 OECD (2002), 60.

1427 OECD (2002), 60.

1428 OECD (2002), 61.

1429 OECD (2008b), 39.

1430 Article 11 of the Code. 

1431 OECD (2008b), 133. 

1432 OECD (2002), 61.
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3.3.1 Effect on corporate income taxation

At first glance, the Code seems to cover CIT measures that restrict international capital 
movements, including establishment, as well. However, from the Commentary of  the 
Investment Committee, which committee is pursuant to Article 18 of  the Code involved 
with all questions concerning the interpretation of  the Code’s provisions, the opposite 
picture is seen. With respect to taxes, the Committee states the following: 

“… Taxes on financial and capital transactions – for example stamp duties, taxes on the issue, 

transfer, purchase and sale of  securities, banking taxes, taxes on cheques and taxes levied on 

transactions such as validation of  contracts and sale of  real estate – may constitute restrictions, 

if  they penalise specifically international transactions between residents and non-residents. Taxes 

of  a general nature, such as income taxes and capital gains taxes are not concerned, since in 

general they are not intended to discourage international capital movement operations as such. 

Equally, apparently discriminatory taxes levied in accordance with widely accepted principles 

of  international tax law are not considered as equivalent to a restriction under the Code.”
1433

In addition, the Committee recognizes that measures which differentiate between residents 
and non-residents are not always contrary to the obligations of  the Code:

“… The Committee has accepted as equivalent treatment certain cases where a different 

regime applies to non-residents as compared to residents. The condition is that this does not 

exceed what is necessary, for prudential or other purposes provided in the Codes, to place 

residents and non-residents on an equal footing.”
1434

Thus, according to the Committee, where different taxation regimes result nevertheless in 
equivalent treatment between residents and non-residents, these regimes would not be seen 
as restrictive under the Code.1435 

It follows from the Commentary that the Code is apparently intended not to bring the 
area of  corporate income taxation under its scope. The main reason appears to be that 
CIT measures are considered not to restrict the movement of  capital because they are 
not intended to discourage international capital movement operations as such. Therefore, 
although the effect of  the Code on Member’s CIT systems can be considered substantial in 
theory, its practical effect its very limited.1436

1433 OECD (2008b), 24. 

1434 OECD (2008b), 25.

1435 OECD (2008b), 26.

1436 In Netherlands case law, the effect of the Code has been considered by a Netherlands court only once. In 
a third-country case equivalent to the Bosal case, the Court of Appeals of Amsterdam held that the denial 
of deductibility of expenses related to non-EU subsidiaries was safeguarded by the standstill clause under 
Article 64(1) TFEU. The Court ruled that this was not in conflict with the Code; Decision by the Court of 
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3.4 OECD Declaration and Decisions on International Investment and 
Multinational Enterprises

The OECD Declaration on International Investment and Multinational Enterprises dates 
from the year 1976 and is currently adhered to by all 34 OECD Member states and eight 
non-OECD Member states.1437 The Declaration is a legally non-binding, policy commitment 
the aim of  which is to enhance the benefits of  international co-operation by addressing 
issues relating to international investment and multinational enterprises through a balanced 
framework of  inter-related instruments.1438

One of  the four instruments the Declaration consists of  is national treatment.1439 According 
to the Declaration, the adhering governments should, consistent with their need to maintain 
public order, to protect their essential security interests and to fulfil commitments relating to 
international peace and security, accord to enterprises operating in their territories and owned 
or controlled directly or indirectly by nationals of  another adhering government (“Foreign-
Controlled Enterprises”) treatment under their laws, regulations and administrative practices 
consistent with international law and no less favourable than that accorded in like situations 
to domestic enterprises. It is, in addition, suggested to consider also applying such national 
treatment in respect of  non-adhering governments. 

It follows that the Declaration only deals with national treatment regarding inbound direct 
investment. Transactions relating to outbound investment are not covered. In addition, 
unlike the Code, the Declaration only deals with national treatment after establishment and 
explicitly excludes from its scope the entry of  foreign investment or the conditions of  
establishment of  foreign enterprises. 

Pursuant to the Declaration and Article 5(a) of  the OECD Convention, the OECD Council 
has issued a binding decision in which a notification and examination procedure is provided 
for with respect to adhering governments that have made one or more exceptions on the 
national treatment principle. However, the Council decision does not provide for any form 
of  enforcement or sanctions in case a Member state does not comply with its obligations 
under the Declaration. 

Appeals of Amsterdam dated 11 October 2006, No. 04/02516, Vakstudie Nieuws 2007/6.15, para. 5.4.

1437 I.e. Argentina, Brazil, Egypt, Latvia, Lithuania, Morocco, Peru and Romania.

1438 See the considerations on the Declaration. 

1439 The other three instruments are: guidelines for multinational enterprises, conflicting requirements and 
international investment incentives and disincentives.
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3.4.1 Effect on corporate income taxation

The scope of  the Declaration covers the area of  corporate income taxation as well. This 
means that insofar as no exception is made, adhering governments should guarantee national 
treatment of  foreign controlled enterprises in the field of  direct taxation as well. In its 
report of  1993 of  the OECD’s Committee on International Investment and Multinational 
Enterprises, this Committee, which periodically reviews the application of  the Declaration 
by the adhering governments, considers that in applying the national treatment instrument 
to tax measures, the main question is whether a specific tax treatment is less favourable 
to foreign-controlled enterprises than to domestic enterprises in similar situations. The 
Committee states that it is therefore important to establish in each instance the proper 
level of  comparison between domestic and foreign-controlled enterprises. According to 
the Committee, Article 24 OECD MC should be referred to in this respect.1440 From the 
Committee’s report it can be derived that, as far as relevant, the following taxation issues 
have received special attention: imputation systems, international allocation of  central group 
costs, international dividend taxes, fiscal units and tax treatment of  loans by foreign parent 
companies.1441 

With respect to the question whether imputation systems conflict with the national treatment 
obligation as laid down in the Declaration, the Committee comes to the conclusion that it 
is difficult to give a clear-cut answer applicable in all circumstances and suggests that the 
problem should be left to bilateral negotiations. With respect to the allocation of  central 
group costs and the treatment of  loans by foreign parent companies, it can be derived 
that the Committee considers such rules, save for exceptional circumstances, not inherently 
discriminatory to foreign-controlled enterprises. As regards international dividend taxes and 
fiscal units, the Committee sees no conflict with the national treatment obligation.1442

It follows that the effect of  the Declaration on adhering government’s CIT systems appears 
to be insubstantial. This conclusion is strengthened by the absence of  an unconditional and 
enforceable duty for adhering governments to apply the national treatment instrument in 
their direct taxation systems, the legally non-binding character of  the Declaration and the 
fact that the Declaration is only concerned with the national treatment of  inbound direct 
investment. 

1440 Committee on International Investment and Multinational Enterprises, ‘National Treatment for Foreign-
controlled enterprises’ (Paris: OECD, 1993), 30.

1441 Committee on International Investment and Multinational Enterprises, 30-33.

1442 Ibid.
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3.5 General Agreement on Trade in Services

The GATS primarily aims at establishing a multilateral framework of  principles and rules 
for trade in services with a view to the expansion and progressive liberalization of  such 
trade and as a means of  promoting the economic growth of  all trading partners.1443 Pursuant 
to Article I of  the GATS, this agreement applies to measures by Members affecting trade 
in services, this term defined as, inter alia, measures in respect of  the presence, including 
commercial presence, of  persons of  a Member for the supply of  a service in the territory 
of  another Member.1444 The term ‘commercial presence’ is understood as any type of  
business or professional establishment, including through (i) the constitution, acquisition 
or maintenance of  a juridical person; or (ii) the creation or maintenance of  a branch or 
a representative office within the territory of  a Member for the purpose of  supplying a 
service.1445 Consequently, measures relating to inbound direct investment are covered by the 
GATS as well. 

In the GATS, the Members have made general obligations (Part II) and specific commitments 
(Part III). General obligations apply to all parties and sectors, while specific commitments 
apply only as individual countries establish them for specified sectors and specified modes of  
supply.1446 The general obligations include, as far as relevant, an immediate and unconditional 
most-favoured-nation treatment obligation to services and service suppliers of  any other 
Member state with respect to any measure covered by the GATS.1447 Members are, however, 
permitted to maintain a measure inconsistent with the obligation of  most-favoured-nation 
treatment. To this end, such measure should be listed in, and meet the conditions of, the 
Annex on Article II Exemptions as attached to the GATS.

The specific commitments include, as far as relevant, market access1448 and the obligation 
of  Members to accord treatment of  services and service suppliers of  any other Member 
state in respect of  all measures affecting the supply of  services no less favourable than that 
accorded to its own like services and service suppliers.1449 Different treatment is considered 

1443 By Decision 94/800/EC of 22 December 1994 concerning the conclusion on behalf of the European 
Community, as regards matters within its competence, of the agreements reached in the Uruguay Round 
multilateral negotiations (1986-1994), OJ 1994 L 336, 1, the Council of the European Union approved the 
Agreement establishing the World Trade Organisation as well as the agreements contained in Annexes 1, 
2 and 3 to that Agreement, one of which is the General Agreement on Trade in Services (‘the GATS’).

1444 Article XXVIII(c) of the GATS.

1445 Article XXVIII(d) of the GATS.

1446 This is also referred to as the “positive list approach”.

1447 Article II(1) of the GATS.

1448 Article XVI of the GATS. 

1449 Article XVII(1) of the GATS.
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less favourable if  it modifies the conditions of  competition in favour of  services or 
service suppliers of  the Member compared to like services or services suppliers of  any 
other Member.1450 These commitments, however, only concern the sectors inscribed in the 
Schedule of  specific commitment of  each Member state. In such schedules, each Member 
indicates those service industries for which it is making liberalization commitments and 
itemizes for each of  the modes of  supply and for national treatment and market access the 
exceptions to its commitments in the listed industries.1451 

3.5.1 Effect on corporate income taxation

From the above one can infer that direct tax measures would generally be covered by the 
GATS as well. This is evidenced by the fact that an explicit general exception clause for direct 
taxation has been included.1452 The potential effect of  the most-favoured-nation treatment 
and national treatment clauses included in the GATS on the Member’s CIT systems is thus 
restricted in the GATS by means of  this general exception clause. Article XIV(e) of  the 
GATS stipulates that the Members are not prevented from adopting or enforcing measures 
inconsistent with the obligation of  most-favoured-nation treatment, provided that the 
difference in treatment is the result of  an agreement on the avoidance of  double taxation 
or provisions on the avoidance of  double taxation in any other international agreement 
or arrangement by which the Member is bound and subject to the requirement that such 
measures are not applied in a manner which would constitute a means of  arbitrary or 
unjustifiable discrimination between countries where like conditions prevail, or a disguised 
restriction on trade in services.

The same applies, according to Article XIV(d) of  the GATS, with respect to measures 
inconsistent with the national treatment requirement, provided that the difference in treatment 
is aimed at ensuring the equitable or effective imposition or collection of  direct taxes in respect 
of  services or service suppliers of  other Members. The literal wording of  this exception is 
rather indefinite but is clarified in a note to this exception. From this clarification it can be 
derived that measures that are aimed at ensuring the equitable or effective imposition or 
collection of  direct taxes include measures taken by a Member under its taxation system which:

i. apply to non-resident service suppliers in recognition of  the fact that the tax obligation 
of  non-residents is determined with respect to taxable items sourced or located in the 
Member’s territory; 

1450 Article XVII(3) of the GATS.

1451 Brewer & Young, 126. 

1452 M. Daly, ‘WTO Rules on Direct Taxation’, The World Economy 5 (2006): 536.
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ii. apply to non-residents in order to ensure the imposition or collection of  taxes in the 
Member’s territory;

iii. apply to non-residents or residents in order to prevent the avoidance or evasion of  
taxes, including compliance measures; 

iv. apply to consumers of  services supplied in or from the territory of  another Member in 
order to ensure the imposition or collection of  taxes on such consumers derived from 
sources in the Member’s territory;

v. distinguish service suppliers subject to tax on worldwide taxable items from other 
service suppliers, in recognition of  the difference in the nature of  the tax base between 
them; or

vi. determine, allocate or apportion income, profit, gain, loss, deduction or credit of  
resident persons or branches, or between related persons or branches of  the same 
person, in order to safeguard the Member’s tax base.

It follows that the possible major effect of  the GATS’ most-favoured-nation treatment and 
national treatment clauses on the Member’s CIT systems is substantially reduced by means of  
the two specific carve-out provisions. Although the precise scope of  these provisions on the 
national treatment requirement is not fully clear, one can conclude that the Member countries 
apparently have wished to retain their sovereignty over tax matters. The practical effect of  the 
GATS on the Member’s CIT systems must therefore be considered limited. This is illustrated 
by a decision of  the Netherlands Supreme Court dated 4 February 2011 in which the Court 
held that the levy by the Netherlands of  a discriminatory withholding tax to the detriment of  
a non-resident shareholder was permitted under Article XIV(d) of  the GATS.1453 

3.6 Bilateral investment treaties

Bilateral investments treaties (in this section also referred to as “BITs”) can be considered 
to be the – more specialized – successor of  the Treaties of  Friendship, Commerce and 
Navigation, which originated in the late 18th century.1454 BITs are commonly concluded 
between developed and non-developed counties but also between non-developed countries 

1453 Decision Netherlands Supreme Court dated 4 February 2011, No. 09/01774, Beslissingen in Belastingzaken 
151 (2011), para. 4.3. For the sake of procedural efficiency, the Supreme Court left the question whether 
the national treatment requirement under the GATS is capable of having direct effect unanswered. 

1454 Compare, for instance, Dillon, 97-98. For an elaborate overview of the history, policy and interpretation of 
BITs see: J. Kenneth & J. Vandevelde, Bilateral Investment Treaties, History, Policy and Interpretation (Oxford: 
Oxford University Press, 2010). 
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and countries in transition.1455 All EU Member states currently have – to a greater or lesser 
degree – concluded BITs, mainly with developing countries.1456 By the end of  2009, 2,750 
bilateral investments treaties had been concluded worldwide1457, the amount of  which has 
been growing considerably over the past decade.1458

BITs traditionally aim at the promotion and reciprocal protection of  foreign investment. 
This aim is mainly achieved by prescribing that the contracting states must grant fair and 
equitable and non-discriminatory treatment to foreign investment. The term ‘investment’ is 
generally defined broadly as including every kind of  asset such as rights derived from shares, 
bonds, etc. and movable and immovable property as well as any other rights in respect of  
every kind of  asset, although the definition of  the term “investment” may vary among the 
various BITs concluded.1459 Decisions by arbitral tribunals illustrate that an investment is 
characterized by “a certain duration, a regularity of  profit and return, an element of  risk, 
a substantial commitment and (…) it should constitute a significant contribution to the 
host State’s development. To what extent these criteria are met is of  course specific to each 
particular case as they will normally depend on the circumstances of  each case.”1460 Volatile 
capital, for instance, might therefore be excluded from the scope of  a BIT.1461

Although each specific BIT should be assessed on its own merits, it can generally be said 
that most BITs provide for both national treatment and most-favoured-nation treatment 

1455 UNCTAD (2004), 14.

1456 Attempts to come to a multilateral investment treaty have, to date, not been successful. During the period 
1995-1998, all members of the OECD as well as the European Community were engaged in negotiations 
regarding the establishment of a Multilateral Agreement on Investment, which agreement was also 
open to accession by non-OECD member countries. This agreement would provide for comprehensive 
protection, including national and most-favoured-nation treatment. In December 1998, however, 
the negotiations were halted due to the lack of consensus between the negotiating parties on some 
important issues and as a result of public controversy; Brewer & Young, 149; M.J. Trebilcock & R. Howse, The 
Regulation of International Trade (London: Routledge, 1999), 362 et seq. Furthermore, in November 2001 
the Doha Development Agenda was launched at the fourth WTO Ministerial Conference in Doha, Qatar. 
In the Ministerial Declaration adopted on 14 November 2001, it was agreed, inter alia, to negotiate on a 
range of subjects, amongst which the issue of investment was included; Ministerial Declaration adapted 
on 14 November 2001, WT/MIN(01)/DEC/1. However, in its Decision adopted on 1 August 2004 by the 
General Council it was agreed that the issue of investment as mentioned in the Ministerial Declaration will 
not form part of the Work Programme as set out in that Declaration. As a consequence, no work towards 
negotiations on the issue of international investment has taken place during the Doha Round.

1457 UNCTAD (2010), 81.

1458 The number of existing BITs amounted to only 385 at the end of the 1980s. Source: UNCTAD, ‘Investor-State 
Dispute Settlement and Impact on Investment Rulemaking’, (New York and Geneva, 2007), 3. 

1459 UNCTAD (2004), 13.

1460 Cf. Joy Mining Machinery Limited v. Egypt, ICSID Case No. ARB/03/11, Decision on Jurisdiction, 6 August 
2004, cited in: UNCTAD, Investor-State Dispute Settlement and Impact on Investment Rulemaking, New 
York and Geneva, 2007, 25.

1461 Cf. FEDAX N.V. v. Republic of Venezuela, ICSID Case No. ARB/96/3(1), Decision on Jurisdiction, 11 July 1997, 

Final Award, 9 March 1998, cited in UNCTAD (2007b), 23. 
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in a given contracting state (host country) with respect to investments of  nationals of  the 
other contracting state (home country), the term “national” thereby being defined to include 
natural persons having the nationality of  and legal persons constituted under the law of  
either contracting state and legal persons not constituted under the law of  either contracting 
state but controlled, directly or indirectly, by natural or legal persons as defined.1462 Generally, 
the right of  establishment is often not included, thereby implicitly recognizing the rights of  
governments to regulate the entry of  foreign investment.1463 

3.6.1 Effect on corporate income taxation

Most BITs provide for a specific non-discrimination clause with respect to taxation. For 
example, Article 4 of  the Netherlands Model BIT provides that with respect to taxes, fees, 
charges and to fiscal deductions and exemptions, each contracting party must accord to 
nationals of  the other contracting party who are engaged in any economic activity in its 
territory, treatment not less favourable than that accorded to its own nationals or to those 
of  any third state who are in the same circumstances, whichever is more favourable to 
the nationals concerned. However, for this purpose any special fiscal advantages accorded 
by that party under an agreement for the avoidance of  double taxation, by virtue of  its 
participation in a customs union, economic union or similar institution or on the basis of  
reciprocity with a third state may not be taken into account. The Netherlands Model does 
not provide for any justification grounds. 

It should be recognized that the above-mentioned text is not always adhered to in the 
Netherlands BITs1464 and, undoubtly, the same holds true for BITs concluded by other EU 
Member States. However, it can be observed that, generally, the national treatment clause of  
a given BIT aims at the non-discrimination of  foreign inbound investment only. Apparently, 
CIT measures that distinguish between the place where capital is invested are not intended 
to be covered. With respect to CIT measures that distinguish between residents and non-
residents, this is less obvious. However, given the fact that the national treatment clause 
strongly relies on nationality as defined, other forms of  discrimination, notably on the 
basis of  place of  resident of  a taxpayer, do not seem to be covered. Thus, the scope of  
the non-discrimination requirement in tax matters in a BIT structured according to the 
Netherlands Model seems to be more or less equal to the similar standard included in 

1462 Compare Article 1(b) of the Netherlands Model BIT. 

1463 Brewer & Young, 75. An exception to this approach is found in the BITs signed by the United States.

1464 For a more elaborate survey of the differences between the various Netherlands BITs; see Van Raad, 
Nondiscrimination in International Tax Law, 219 et seq. and W.F.G. van Wijnen, ‘Non-discrimination Rules in 
International Taxation’, in IFA Cahiers de droit fiscal international, Non-discrimination rules in international 
taxation, Vol. 78b (Amersfoort: Sdu Fiscale en Financiële Uitgevers, 1993), 596 et seq. 
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the OECD Declaration on International Investment and Multinational Enterprises and the 
OECD MC as discussed above. However, again each specific BIT should be assessed on its 
own merits in this respect.1465

As far as Netherlands BITs are concerned, virtually no Netherlands case law and/or decisions 
by arbitral tribunals1466 with respect to a BIT provision similar to Article 4 of  the Netherlands 
Model is available. In practice, the effect of  the BITs on non-discriminatory taxation of  
capital therefore appears to be limited to date, although there certainly may be an impact. 
This limited impact, however, may be explained by the fact that most Netherlands BITs 
are concluded primarily with the view to protecting investments from the Netherlands, in 
non-developing countries and not vice versa. In other words, the obligation to grant national 
treatment will generally be a matter for the host country and not for, in this context, the 
Netherlands.1467 

3.7 Synthesis

In the above sections, the most relevant international legal integration instruments applicable 
between Member States and third countries requiring non-discrimination and their 
significance on Member States’ CIT systems have been examined. It can be observed that 
all the instruments discussed similarly seek to reduce or remove obstacles of  international 
trade and investment in order to promote transnational activity. Nonetheless, although 
CIT measures may also restrict international investment and, accordingly, would also fall 
within the scope of  these instruments, it can be concluded that the impact of  the discussed 

1465 In the same vein: Knöller who concludes after an in-depth analysis that the significance of BITs on direct 
taxation should be considered marginal; J.P. Knöller, ‘Die Bedeutung bilateraler Investitionsabkommen für 
das Recht der direkten Steuern’, Internationales Steuerrecht 13 (2008), 461. 

1466 Most BITs provide for dispute settlement by means of arbitration by the International Centre for Settlement 
of Investment Disputes (ICSID), usually after the exhaustion of local remedies. 

1467 In Netherlands case law, the non-discrimination clauses under BITs have been invoked by taxpayers only 
in rare cases. The District Court of Breda in its decision dated 20 October 2008, No. AWB 06/2927, Vakstudie 
Nieuws 2009/10.26, para. 4.4.2 ruled that the discriminatory taxation by the Netherlands of dividends paid 
out by a company resident in the Netherlands to its parent company based in the United States did not 
infringe the requirements of national and most-favoured-nation treatment under the Treaty of Friendship, 
Commerce and Navigation concluded between the Kingdom of the Netherlands and the United States 
dated 27 March 1956. Similarly, the Council of Appeal of Aruba in its decision dated 22 June 2009, No. 
2008/0478, Vakstudie Nieuws 2009/51.9, para. 5.6, ruled that the discriminatory taxation by Aruba of 
dividends paid out by a company resident in Aruba to its parent company based in the United States did 
not infringe the non-discrimination principles under the same Treaty. This decision was briefly discussed 
by S.R. Pancham & R.P.C.W.M. Brandsma, ‘Enkele fiscale gevolgen van het Nederlands-Amerikaanse 
Vriendschapsverdrag voor Aruba’, Weekblad Fiscaal Recht 6856 (2010): 545 et seq. Lastly, Advocate General 
Wattel in his Opinion dated 2 April 2008, No. 43 997, Nederlands Tijdschrift Fiscaal Recht 905 (2008), point 
5.42, concluded that the non-discrimination clauses in the BIT between the Netherlands and Turkey of 
27 March 1986 has no broader scope of protection than the non-discrimination clauses under the DTC 
between the Netherlands and Turkey, particularly since both treaties were signed on the same day. 
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international instruments on Member States’ CIT systems is limited. From the above survey, 
the following conclusions can be drawn. 

Firstly, it can be established that the non-discrimination provisions under Article 24 OECD 
MC prohibit overt discrimination on the basis of  nationality and furthermore only cover 
certain types of  tax discrimination of  inward investments. Differential treatment of  a 
taxpayer based on the place where its capital is invested is, by contrast, not covered.1468 In 
addition, they do not prevent contracting states from distinguishing between resident and 
non-resident shareholders and neither do they impose a requirement of  most-favoured-
nation treatment on the contracting states. Essentially, Article 24 OECD MC imposes, in 
addition to the prohibition of  overt discrimination on the basis of  nationality, an obligation 
of  national treatment on the contracting states for inward investments through subsidiaries 
and branches and for the provision of  inward loans and licences. 

Under the OECD Code of  Liberalisation of  Capital Movements, restrictive CIT measures 
are virtually completely excluded by denying, in terms of  causality, a sufficient link between 
international capital movements, on the one hand, and CIT measures, on the other. In 
addition, under the GATS, CIT measures, although in first instance fully falling under 
its scope, are specifically excluded by means of  a specific tax carve-out provision. As a 
result, the impact on corporate income taxation of  both the national treatment and most-
favoured-nation treatment included in the GATS is rather limited and in any case does not 
cover outbound investments. Lastly, the various non-discrimination requirements included 
in the OECD Declaration on International Investment and Multinational Enterprises and 
in bilateral investment treaties do have some impact on the Member States’ CIT systems. It 
can be established that the scope of  the non-discrimination requirements included in these 
international instruments is similar to that of  Article 24(4) and Article 24(5) OECD MC. 

With respect to the central six corporate tax themes of  this study, the above analysis means 
that limitations on the deduction of  interest expenses paid on inter-company or third-party 
loans may fall under the scope of  the above international instruments. The same holds true 
with regard to measures providing for relief  for double taxation of  income received from 
foreign investments insofar as such relief  is denied at the level of  a branch of  a non-resident 
company. Lastly, measures involving the corporate income taxation of  realized or deemed 
capital gains upon the transnational transfer of  business assets may be involved as well 
insofar as a reduction or deferral of  taxation is granted in domestic situations while such 

1468 In the same vein: Ault & Sasseville, 103 who similarly conclude that Article 24 OECD MC contains no 
prohibition to discriminate against outbound investments as compared to domestic investments; Graetz 
& Warren, ‘Income Tax Discrimination and the Political and Economic Integration of Europe’, in Comparative 
Fiscal Federalism, 270. 
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a reduction or deferral is denied where a comparable resident company transfers its assets 
and/or liabilities to a foreign shareholder. Withholding taxes, CFC legislation and measures 
denying the deduction of  foreign losses from the domestic taxable base are, by contrast, 
not covered. It therefore follows that the scope of  protection of  the above international 
instruments is significantly more limited than that granted under the Treaty freedoms.1469

4 Conclusions and summary

This chapter has highlighted the issues involving the relevant degree of  negative legal 
integration under EU law and international tax law between Member States and the relevant 
degree of  negative integration under international tax law between Member States and 
third countries. All instruments discussed here have in common that they aim at removing 
corporate income tax distortions both within the Union and within the relations between 
Member States and non-Member States, although with different levels of  intensity. More in 
particular, this chapter has demonstrated the huge impact that the state aid provisions and 
the liberalization requirement underlying the free movement provisions have on Member 
States’ CIT regimes in situations involving intra-Union investments under special reference 
to the six central corporate income tax themes. It furthermore has demonstrated that the 
impact of  the liberalization requirement following from other international instruments 
between the Member States and third countries – other than those based on EU law – on 

1469 In this respect, it is interesting to observe, however, that the interpretation of the non-discrimination 
provisions included in tax treaties by the national courts sometimes shows some convergence with the 
interpretation given by the ECJ of the four freedoms. For instance, in its Decision of 8 February 2002, No. 36 
155, Beslissingen in Belastingzaken 184 (2002) the Netherlands Supreme Court referred to the Saint-Gobain 
case when reasoning its decision in a triangular case concerning a Netherlands company with a Swiss 
branch receiving royalties from a Japanese company which could be allocated to the branch. Moreover, 
the German Bundesfinanzhof in its Decision of 29 January 2003, I R 6/99, Internationales Steuerrecht 12 
(2003): 422-425, referred to the ECJ’s Überseering decision when interpreting the non-discrimination 
article in the DTC between Germany and the US similar to Article 24(5) of the OECD Model Treaty in a case 
which concerned a Delaware parent company statutory established in the US but actually managed and 
controlled in Germany who was not allowed to consolidate with its German subsidiary under the German 
consolidation rules where a German parent with both its statutory and actual seat in Germany would. 
Thömmes, Stricof and Nakhai consider this decision ‘groundbreaking’ and assume that it is possible that 
the German Bundesfinanzhof might be willing to apply, for instance, the principles of Lankhorst-Hohorst 
when determining whether the application of the German thin capitalization rules is discriminatory, both 
in cases where the applicable DTC does and does not include a special non-discrimination rule relating 
to interest, royalties and other payments; O. Thömmes, R. Stricof & K. Nakhai, ‘Thin Capitalization Rules 
and Non-Discrimination Principles’, Intertax 3 (2004): 135. Hinnekens and Hinnekens are in favour of 
reconsidering Article 24 OECD MC in the light of the ECJ case law; Hinnekens & Hinnekens, 50 et seq. 
Mason, on the other hand, suggests that the differences in the purposes of the OECD Model and the 
Treaty warrant different definitions of tax discrimination in each context; R. Mason, ‘Tax Discrimination 
and Capital Neutrality’, World Tax Journal 2 (2010): 137. In the context of Trade Agreements, Cockfield and 
Arnold raise some concerns that would arise if trade agreements provided comprehensive protection 
against income tax discrimination; Cockfield & Arnold, 146 et seq.
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Member States’ CIT regimes in general, and the six central corporate income tax themes in 
particular, is far less-reaching. 

Since the conclusions drawn in this chapter will serve as a basis for the core analysis to 
be performed in the next part of  this study, it is appropriate to provide a brief  summary 
of  this chapter. Within the Union, corporate income tax distortions caused by differences 
between the corporate income tax laws of  the different Member States can be removed 
to some extent under the Treaty state aid rules. This may in particular be the case where a 
Member State offers advantages to a selective group of  companies by allowing them a lower 
level of  corporate income taxation compared to the level of  corporate income taxation that 
normally applies in that Member State to comparable companies. Provided that such an 
advantage constitutes illegal or incompatible state aid, the beneficiary of  the aid is required 
to reimburse the aid received, including interest. 

In addition, CIT measures that tax income from transnational investments more heavily 
than income from comparable domestic investments within the Union may be scrutinized 
under the Treaty freedoms. In this regard, three essential steps must be taken each time. 
Firstly, it must be assessed whether a corporate taxpayer may, in terms of  access, actually 
rely on the Treaty freedoms relating to freedom of  investment. This implies, firstly, that 
the investment must involve an establishment, the provision of  a (financial) services or 
a movement of  capital. In addition, there must be a sufficient link, in terms of  causality, 
between the contested CIT measure and the Treaty freedom invoked. It is submitted that 
no causality exists if  the restrictive effects on the transactions as defined under the relevant 
Treaty freedom are, from the angle of  the contested CIT measure, only coincidental. In 
such a case, the link between the contested CIT measure and the Treaty freedom must be 
considered to be too indirect or too tenuous. It must then be assumed that the scope of  the 
free movement provision invoked and, hence, the degree of  legal economic integration, was 
not intended as to cover the tax measure at stake. Finally, a taxpayer may be denied access 
to the Treaty freedoms in situations of  tax evasion where the conditions laid down by the 
relevant free movement provision are formally not observed. 

Subsequently, it must be determined that a restrictive CIT measure actually constitutes a 
discriminatory restriction of  the Treaty freedoms. From the case law of  the ECJ it follows 
that discrimination can arise through the application of  different rules to comparable 
situations or through the application of  the same rule to different situations. The fact that 
the discriminatory effects of  a contested CIT measure could have been avoided is immaterial 
in this regard. Secondly, the Treaty freedoms not only prohibit overt discrimination based 
on nationality, but also covert forms of  discrimination which, by the application of  other 
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criteria of  differentiation, nevertheless lead to the same effect. In this regard, the ECJ has 
repeatedly held that the use of  the criterion of  tax residence of  a corporate taxpayer, the 
place of  residence of  a corporate taxpayer’s shareholders and the place where a corporate 
taxpayer has invested its capital may give rise to covert discrimination based on nationality. In 
addition, the test whether or not discrimination exists should, in principle, be restricted per 
country, unless such would ignore, from the perspective of  the objective of  the contested 
tax measure, economic reality. Lastly, the discrimination test requires identification of  a valid 
comparator. Tax liability constitutes a main criterion in order to establish comparability. In 
addition, comparability can be established or confirmed on the basis of  the purpose of  
the tax legislation at issue and on the basis of  a formal convention, such as a tax treaty, in 
which comparability is accepted by virtue of  a specific non-discrimination clause. When 
determining the right comparator, differences that are not relevant should not be taken into 
account. And the question whether or not differences are relevant should be established on 
the basis of  the underlying rationale of  the contested CIT regime. 

Finally, it must be examined to which extent a restrictive CIT measure can be justified. 
Up until now, the ECJ has accepted a number of  reasons that can justify a restrictive CIT 
measure, but this is often subject to strict requirements (territoriality, fiscal coherence, the 
need to safeguard the (balanced) allocation of  taxation powers and the need to combat tax 
avoidance). A number of  other justification grounds may be acceptable in the abstract, but 
could nevertheless be rejected on the basis of  failure to meet the proportionality test where 
primary or secondary EU law provides for a more proportional legal framework applicable 
in the field of  corporate income taxation (the need for effective fiscal supervision, the 
need for effective collection of  tax and the need to counteract harmful tax competition). 
Lastly, a number of  arguments have up until now never been accepted by the ECJ as a valid 
justification ground for a restrictive CIT measure (the promotion of  (national) research and 
development and competitiveness, the lack of  compensatory taxation, lack and presence 
of  harmonization, lack of  reciprocity, loss of  income, administrative difficulties). On the 
basis of  this case law, it has been demonstrated that the Treaty freedoms have an impact, to 
a greater or lesser extent, on all six central corporate income tax themes within the Union. 

Compared to the impact that the non-discrimination requirement enshrined in the Treaty 
freedoms has on Member States’ CIT systems, the impact of  the non-discrimination 
requirements included in the most relevant international legal integration instruments 
applicable between Member States and third countries is much more limited. Essentially, 
these instruments are, taken together, only concerned with overt discrimination on the basis 
of  nationality and furthermore subject the contracting states to an obligation of  national 
treatment for inward investments through subsidiaries and branches and for the provision 
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of  inward loans and licences. Other forms of  discrimination, notably discriminatory 
treatment of  income from outward investments, are not covered in these instruments. 
Accordingly, the impact of  the non-discrimination clauses included in these instruments on 
the six central corporate income tax themes is much more limited.
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PART THREE

THE THIRD-COUNTRY CONTEXT: 
THE IMPACT OF FREEDOM OF INVESTMENT BETWEEN 
THE MEMBER STATES AND THIRD COUNTRIES IN THE 

FIELD OF CORPORATE INCOME TAXATION 
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1 Introduction 

In Chapter II it was established that the basic purpose of  international economic integration 
is to increase productivity by contributing to an optimal or efficient allocation of  productive 
resources across countries through the operation of  market forces, which for its part 
should result in an increase of  global economic growth and welfare. Accordingly, trade and 
investment between EU Member States and non-Member States is nowadays promoted 
by abolishing or reducing tax or other obstacles to international flows of  goods, services 
and/or investment between the Member States and non-Member States. Not only does 
the Treaty itself  provide for a substantial degree of  economic openness vis-à-vis third 
countries, particularly by means of  the Treaty provisions relating to the free movement 
of  capital, which also apply vis-à-vis third countries but a also large number of  economic 
integration agreements have been concluded between the Union and third countries, such 
as countries in Eastern Europe and in the Euro-Mediterranean, which agreements seek 
to facilitate international investment and trade. It is this current relationship between the 
Union vis-à-vis the rest of  the world which is subject to examination in this part of  the 
study, under particular reference to the area of  corporate income taxation. 

In Chapter IV and Chapter V, a fairly comprehensive depiction was provided of  the relevant 
degree of  legal integration in the field of  corporate income taxation between Member States 
and between Member States and third countries. It is on the basis of  this that the main topic 
of  this study – freedom of  investment between Member States and third countries and its 
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impact on Member States’ CIT systems – will now be examined and assessed in the light 
of  the international tax neutrality benchmark as developed in Chapter II. To this end, the 
current chapter examines and evaluates the issue of  access to freedom of  investment between 
Member States and third countries under EU law. Chapter VII subsequently examines and 
assesses the issue of  discrimination and justifications under freedom of  investment between 
Member States and third countries under EU law. In both chapters, the basic concepts that 
can be found in the ECJ’s case law in the field of  corporate income taxation in an intra-
Union context as examined in Chapter V, i.e. the concept of  access to the Treaty freedoms, 
including the vital question of  causality, the concepts of  discrimination and comparability 
and the concept of  justification grounds, will form the very foundation for this analysis. 
Whether and to which extent the interpretation of  the above concepts should diverge in 
situations involving third-country investments in comparison to intra-Union investments in 
the field of  corporate income taxation will be examined. As a final step in this analysis, the 
practical impact in a third-country context of  the Treaty provisions relating to freedom of  
investment on the six central corporate income tax themes will be more closely examined. 
Lastly, Chapter VIII examines and evaluates the temporal scope of  freedom of  investment 
between Member States and third countries in the field of  corporate income taxation. 

In the next sections of  this chapter, the impact on corporate income taxation of  third-
country investment income of  the provisions relating to freedom of  investment under the 
Treaty and the numerous economic integration agreements concluded between the Union 
and third countries, is in terms of  access examined and assessed. More specifically, the 
free movement provisions relating to the freedom of  establishment, the free movement 
of  capital and the free movement of  services included in the Treaty, the EEA Agreement, 
the various Association, Partnership and Cooperation Agreements and the Agreement 
between the Community and Switzerland on the free movement of  persons will be 
discussed. The position of  the Member States’ associated and dependent territories is 
discussed separately.

To that end, the various Agreements are first briefly introduced and categorized in section 
2 on the basis of  the differences in their scope and characteristics. Next, the principles for 
interpretation of  international treaties as developed by the ECJ in its case law are discussed, 
including the extent to which the provisions included in these agreements are capable of  
having direct effect. The examination made in section 2 allows for a more structured and 
efficient analysis of  the main question in the subsequent sections. In section 3, section 4 
and section 5, the impact of  the freedom of  establishment, the free movement of  capital 
and the free movement of  services under EU law on the application of  a restrictive CIT 
measure on income from investment involving third countries is, with respect to access, 
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examined and assessed in the light of  the benchmark of  international tax neutrality. To this 
end, the relevant free movement provisions included in the Treaty, the EEA Agreement, 
the APC Agreements and the Agreement between the Community and Switzerland on the 
free movement of  persons are examined and their impact on corporate income taxation is 
examined and assessed. The relations between the Member States and their associated and 
dependent territories are considered as well. Section 6 and section 7 subsequently take a 
small step sideways by focusing on the free movement of  payments in the field of  corporate 
income taxation and the general principle of  non-discrimination under EU law and the 
possible impact on Member States’ CIT systems. Finally, section 8 addresses the important 
question of  concurrence of  the fundamental freedoms under EU law. The outcome of  
this analysis is subsequently assessed in the light of  the benchmark of  international tax 
neutrality. 

2 Categorization of economic integration agreements 
between the Union and third countries

2.1 Agreement on the European Economic Area 

The European Economic Area (“EEA”) consists of  all 27 EU Member States and three 
of  the European Free Trade Association (“EFTA”) States1470, i.e. Iceland, Norway and 
Liechtenstein.1471 The EEA was established through the entry into force of  the EEA 
Agreement on 1 January 19941472 and applies to the EU Member States and to Iceland, the 
Principality of  Liechtenstein and the Kingdom of  Norway, including their associated or 
dependent territories.1473 It is a “mixed agreement” in that it covers both areas in which the 
Union has exclusive competences and areas in which the Union has shared competences.

Under Article 1 EEA, the EEA Agreement seeks to promote a continuous and balanced 
strengthening of  trade and economic relations between the EEA Member States with 

1470 The members of the EFTA consist of Iceland, Liechtenstein, Norway and Switzerland. The EFTA is an inter-
governmental organization which was founded in 1960. It seeks to promote free trade and economic 
integration not only amongst its members but also, by the conclusion of free trade and partnership 
agreements, vis-à-vis third countries all over the world. 

1471 For an extensive commentary on the EEA Agreement see: A. Norberg et al., The European Economic Area 
(Stockholm: Fritzes, 1993). 

1472 Agreement on the European Economic Area (EEA), OJ 1994 L1, 3 et seq., entered into force on 1 January 
1994. Switzerland decided not to ratify the EEA Agreement as a result of the outcome of a referendum held 
on 6 December 1992.

1473 Cf. Article 126(1) EEA Agreement. A special arrangement applies to the Åland Islands by virtue of 126(2) 
EEA Agreement.
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equal conditions of  competition, and respect for the same rules, with a view to creating 
a homogeneous European Economic Area. In order to achieve these objectives, the 
EEA Agreement contains provisions that, inter alia, provide for the free movement of  
goods, services, persons and capital within the EEA.1474 Moreover, in order to ensure that 
competition within the EEA is not distorted, the EEA Agreement also includes competition 
and state aid rules.1475 It also pursues closer cooperation in other fields, such as research and 
development, the environment, education and social policy. In Ospelt the ECJ clarified in 
this regard that one of  the principal aims of  the EEA Agreement is to provide for the 
fullest possible realization of  the free movement of  goods, persons, services and capital 
within the whole European Economic Area, “so that the internal market established within 
the European Union is extended to the EFTA States.”1476 Hence, it can be said that the 
EEA Agreement aims at extending the internal market, inter alia, by use of  the fundamental 
freedoms becoming applicable throughout the whole of  the EEA.1477 Nevertheless, the 
degree of  economic integration under the EEA still differs from that between the EU 
Member States. As far as relevant in the context of  this study, it is observed that secondary 
EU law in the field of  corporate income taxation such as the Parent-Subsidiary Directive 
and the Mutual Assistance Directive does not apply in the relations between the EU Member 
States and Norway, Iceland and Liechtenstein.1478

2.1.1 Primacy and direct effect of the EEA Agreement

As was established in Chapter V.2.3, the Treaty has primacy over the national legal orders of  
the individual Member States and its provisions are capable of  having direct effect so that 
a national of  a Member State may directly rely on it. This is particularly the case where the 
provision at hand is worded clearly and unconditionally and does not require any further 
positive legislative measure by the Member States for its implementation.1479 The question 
arises whether the same holds true as far as the EEA Agreement is concerned (in so far 
as concerns the Member States). At first sight, a negative answer could be derived from 
the ECJ Opinion dated 14 December 1991.1480 Here, the ECJ emphasized that the EEA 
Agreement merely creates rights and obligations between the contracting parties and does 
not provide for the transfer of  sovereign rights to the inter-governmental institutions which 

1474 See Articles 8 et seq. (goods), Articles 28 et seq. (persons), Articles 36 et seq. (services) and Articles 40 et seq. 
(capital). 

1475 Cf. Articles 61 et seq.

1476 ECJ 23 September 2003, C-452/01, Ospelt and Schlössle Weissenberg [2003] ECR I-9743, para. 29.

1477 J.E. Gudmundsson, ‘European Tax Law in the Relations with EFTA Countries’, Intertax 2 (2006): 59. 

1478 Ibid., 60. 

1479 ECJ 5 February 1963, 26/62, Gend en Loos [1963] ECR 1.

1480 Opinion of the ECJ of 14 December 1991, 1/91 [1991] ECR I-6079.
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it sets up. It recognized that this is in contrast to the Treaty, which established a new legal 
order the essential characteristics of  which are in particular its primacy over the law of  the 
Member States and the direct effect of  a whole series of  provisions. 

However, from subsequent case law of  both the ECJ and the General Court (GC), 
a different picture arises. In Opel Austria, the GC ruled that the provisions of  the EEA 
Agreement form an integral part of  the Union legal order since the entry into force of  the 
EEA Agreement on 1 January 1994.1481 In addition, it accepted direct effect of  Article 10 
EEA Agreement, being a provision which lays down an unconditional and precise rule.1482 
The ECJ has extended this case law in subsequent cases such as Ospelt1483, Keller1484 and 
Krankenheim1485 to the free movement provisions included in the EEA Agreement. In these 
cases, the ECJ held the free movement of  capital and freedom of  establishment as included 
in the EEA Agreement directly applicable. It follows that the case law on the direct effect 
and primacy of  Union law as developed under the Treaty is also valid as far as the EEA 
Agreement is concerned, in so far as the Union is concerned. This means that a taxpayer 
can directly rely on any provision of  this Agreement, provided that the provision is worded 
clearly and unconditionally and does not require any further positive legislative measure by 
the Member States for its implementation.1486

2.1.2 Interpretation of the EEA Agreement

The subsequent question concerns the interpretation of  the EEA Agreement. In this regard, 
it is noted from the outset that the ECJ is competent to interpret the provisions of  the EEA 
Agreement in so far as the Union is concerned.1487 The question upraises as to the extent 
to which the interpretation of  the provisions of  the EEA Agreement should converge 
with the interpretation of  corresponding provision in the Treaty. In this respect, Article 6 
EEA Agreement lays down a general principle of  homogeneity. This provision stipulates 
that, without prejudice to future developments in case law, the provisions of  the EEA 
Agreement, in so far as they are identical in substance to corresponding rules of  the Treaty, 

1481 CFI 22 January 1997, T-115/94, Opel Austria GmbH v. Council of the European Union [1997] ECR II-39, para. 
102.

1482 Ibid., para. 102. 

1483 ECJ 23 September 2003, C-452/01, Ospelt and Schlössle Weissenberg [2003] ECR I-9743.

1484 ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529.

1485 ECJ 23 October 2008, C-157/07, Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061.

1486 In the same vein: Gudmundsson, 62. 

1487 As far as the EFTA pillar of the EEA is concerned, it is the EFTA Court that is competent. Although the 
EFTA Court has no competence to settle disputes between an individual and an EFTA State involving the 
interpretation of the EEA Agreement, it nevertheless has jurisdiction in such cases to give an advisory 
opinion on the interpretation of the EEA Agreement (cf. Article 34 EFTA Court Agreement).
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must be interpreted in conformity with the relevant rulings of  the ECJ given prior to the 
date of  signature of  the EEA Agreement. From the wording of  this provision one could 
infer that homogeneity in the interpretation of  the provisions of  the EEA Agreement is not 
obvious and is at least subject to certain limitations.1488 In its Opinion dated 14 December 
1991 the ECJ even went a step further. With reference to the different objectives of  the 
EEA Agreement and the Treaty, the ECJ held that the fact that the provisions of  the EEA 
Agreement and the corresponding Treaty provisions are identically worded does not mean 
that they must necessarily be interpreted identically. 

However, from subsequent case law a different picture arises. In Bellio Fratelli the ECJ 
ruled that both the ECJ and the EFTA Court have recognized the need to ensure that the 
rules of  the EEA Agreement which are identical in substance to those of  the Treaty are 
interpreted uniformly.1489 Accordingly, with reference to this case law, the ECJ held in Keller 
Holding that the contested German tax rules were incompatible not only with the freedom 
of  establishment under Article 49 TFEU but, for the very same reasons, with the freedom 
of  establishment under Article 31 EEA Agreement as well, having found both provisions 
to be identical in substance.1490 A similar approach of  homogeneous interpretation was 
applied, inter alia, in Ospelt1491 and Krankenheim.1492 It can therefore be concluded that 
to the extent the provisions of  the EEA Agreement are identical in substance to the 
corresponding Treaty provisions, the former are to be interpreted uniformly.1493 This 
conclusion is in accordance with the underlying goal of  the EEA Agreement as described 
above.1494

1488 C. Baudenbacher, ‘The goal of homogeneous interpretation of the law in the European’, The European Legal 
Forum (E) 1 (2008): 31, who considers that the homogeneity guarantees of the EEA Agreement are rather 
weak.

1489 ECJ 1 April 2004, C-286/02, Bellio Fratelli [2004] ECR I-3465, para. 34. 

1490 ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529, para. 48. 

1491 ECJ 23 September 2003, C-452/01, Ospelt and Schlössle Weissenberg [2003] ECR I-9743.

1492 ECJ 23 October 2008, C-157/07, Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061.

1493 In the same vein, for example, M. Moosbrugger, ‘The Fundamental Freedoms under the EEA Agreement 
in Comparison to the TFEU Freedoms in Direct Tax Matters’, in: The EU’s External Dimension in Direct Tax 
Matters, 378. See in more detail: Baudenbacher, 31. Baudenbacher concludes that in Opinion 1/91 the ECJ 
expressed serious doubts as to whether homogeneity of the case law could be achieved, but that such fears 
have turned out to be unfounded. He concludes that the fact that the case law in the EEA has developed in 
a homogeneous way is not only due to the fact that the EFTA Court is taking the homogeneity rules very 
seriously but that the ECJ has also made important contributions to that outcome. 

1494 Similarly: Gudmundsson, 61.
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2.2 Association, Partnership and Cooperation Agreements

As stated earlier, the Union has entered into a large variety of  economic integration 
agreements with third countries. Basically, these agreements can be classified according to 
the objective they pursue, i.e. liberalization or mere cooperation, although a number of  
agreements contain a combination of  both objectives. For the purposes of  this study, these 
Association, Partnership and Cooperation Agreements (“APC Agreements”) can be further 
grouped into the following categories: 

i. Europe Agreements;

ii. Stabilisation and Association Agreements; 

iii. Partnership and Cooperation Agreements;

iv. Euro-Mediterranean Association Agreements;

v. Partnership Agreement with the African, Caribbean and Pacific group of  
states (Cotonou Agreement);

vi. Association Agreements with other third countries (viz. Chile, Mexico, 
South Africa and Turkey), or groups of  third countries (CARIFORUM 
States); and

vii. Cooperation Agreements with other third countries or with other 
groups of  countries (viz. countries party to Mercosur, ASEAN, Andean 
Community (Cartagena Agreement) and the Charter of  the Cooperation 
Council for the Arab States of  the Gulf).1495 

All Agreements are “mixed agreements” as they cover both areas in which the Union has 
exclusive competences and areas in which the Union has shared competences.1496 Furthermore, 
the legal basis of  most Agreements is found in Article 217 TFEU, according to which 
the Union may conclude with one or more third countries or international organizations 
agreements establishing an association involving reciprocal rights and obligations, common 
action and special procedures. The Partnership and Cooperation Agreements constitute an 
exception to this rule and find their legal basis in other Treaty provisions as well.1497 

1495 This distinction is partially based on: European Commission, ‘Provisions on Capital Movements in 
multilateral & bilateral agreements of the European Union with third parties’, (Brussels, May 2007). 

1496 Cf. Barents & Brinkhorst, 480. 

1497 Cf. J. Ceyssens, who also provides a useful overview in this respect; J. Ceyssens, ‘Towards a Common 
Foreign Investment Policy? – Foreign Investment in the European Constitution, Legal Issues of Economic 
Integration 3 (2005), 266. In the same vein: C. Hillion, ‘Institutional Aspects of the Partnership between the 



350

Chapter VI Freedom of investment between the Member States and third countries: access

In the subsequent sections, the different categories of  agreements are elaborated on in 
more detail. In Chapter II.2.1 it was established that international economic integration has 
not been uniform in the rate, nature or extent of  coalescence. It will be demonstrated in 
the sections below that the various APC Agreements indeed aspire to different degrees of  
economic integration.1498

2.2.1 Europe Agreements

Europe Agreements date back to the beginning of  the 1990s, and were concluded by 
the Union or the Member States, as the case may be, with certain Central and Eastern 
European countries, viz. Bulgaria1499, the Czech Republic1500, Estonia1501, Hungary1502, 
Latvia1503, Lithuania1504, Poland1505, Romania1506, Slovakia1507 and Slovenia.1508 Their aim of  these 
agreements was to deepen cooperation in many policy areas between the European Union 
and the countries which were in a situation of  transition after the collapse of  the communism 

European Union and the newly independent States of the former Soviet Union: Case Studies of Russia and 
Ukraine’, Common Market Law Review 37 (2000): 1217.

1498 To the same extent: Barents & Brinkhorst, 496.

1499 Europe Agreement establishing an association between the European Communities and their Member 
States, of the one part, and the Republic of Bulgaria, of the other part, OJ 1999 L 358, 3 et seq., entered into 
force on 1 February 1995.

1500 Europe Agreement establishing an association between the European Communities and their Member 
States, of the one part, and the Czech Republic, of the other part, OJ 1994 L 360, 2 et seq., entered into force 
on 1 February 1995.

1501 Europe Agreement establishing an association between the European Communities and their Member 
States, of the one part, and the Republic of Estonia, of the other part, OJ 1998 L 068, 3 et seq., entered into 
force on 1 February 1998.

1502 Europe Agreement establishing an association between the European Communities and their Member 
States, of the one part, and the Republic of Hungary, of the other part, OJ 1993 L 347, 2 et seq., entered into 
force on 1 February 1994.

1503 Europe Agreement establishing an Association between the European Communities and their Member 
States, of the one part, and the Republic of Latvia, of the other part, OJ 1998 L 026, 3 et seq., entered into 
force on 1 February 1998.

1504 Europe Agreement establishing an Association between the European Communities and their Member 
States, of the one part, and the Republic of Lithuania, of the other part, OJ 1998 L 051, 3 et seq., entered 
into force on 1 February 1998.

1505 Europe Agreement establishing an association between the European Communities and their Member 
States, of the one part, and the Republic of Poland, of the other part, OJ 1993 L 348, 2 et seq., entered into 
force on 1 February 1994.

1506 Europe Agreement establishing an association between the European Economic Communities and their 
Member States, of the one part, and Romania, of the other part, OJ 1994 L 357, 2 et seq., entered into force 
on 1 February 1995.

1507 Europe Agreement establishing an association between the European Communities and their Member 
States, of the one part, and the Slovak Republic, of the other part, OJ 1994 L 359, 2 et seq., entered into force 
on 1 February 1995.

1508 Europe Agreement establishing an association between the European Communities and their Member 
States, acting within the framework of the European Union, of the one part, and the Republic of Slovenia, 
of the other part, OJ 1999 L 0151, 3 et seq., entered into force on 1 February 1999.



351

Chapter VI2.2.1 Europe Agreements

at the end of  the 1980s.1509 According to their Preamble, the Agreements allowed the said 
countries to take part in the process of  European integration and established a commitment 
between the Member States and the Central and Eastern European countries involved to 
strengthen the political and economic freedoms which constitute the very basis of  the 
association.1510 The Europe Agreements were perceived to create a new environment for 
the contracting parties’ economic relations and in particular for the development of  trade 
and investment, and were instruments considered indispensable for economic restructuring 
and technological modernization.1511 Although the EU did not make any commitment 
regarding EU enlargement in these Agreements – the Agreements were, in fact, originally 
looked upon by the Union as providing more of  an alternative to accession rather than a 
vehicle towards it1512 – it was acknowledged that this was the ultimate aim of  the countries 
involved.1513 Accordingly, one of  the most important aspects of  the Europe Agreements 
was that the Central and Eastern European countries had to adopt and implement the 
acquis communautaire, which is a crucial precondition for EU Membership.1514 Although the 
agreements are not fully identical and some different steps towards integration can be seen 
in them1515, it can generally be said that the agreements essentially focussed on establishing 
a regular political dialogue1516, liberalization of  trade and investment, including rules on 
competition1517, economic cooperation in a wide range of  areas, such as in the field of  
investment promotion and protection, science and technology, financial services, monetary 
policy and money laundering1518 and financial cooperation.1519 As a result of  the accession 
to the Union of  the above Central and Eastern European countries in either 2004 or 2007, 
the Europe Agreements have now lost their practical significance. For methodological 
purposes, the relevant provisions relating to investment included in the Europe Agreements 
will nevertheless be analysed in this study as well.

1509 M. Feldmann, ‘EU-Poland Association Agreement’, in Regionalism, multilateralism, and economic integration: 
the recent experience, eds G.P. Sampson & S. Woolcock (Tokyo – New York: The United Nations University 
Press, 2003), at 35 and 42.

1510 See, for instance, the second and fifth recitals of the Preamble of the Czech EA. 

1511 See, for example, the sixteenth recital of the Preamble of the Czech EA. 

1512 K. Inglis, ‘The Europe Agreements compared in the Light of their Pre-Accession Reorientation’, Common 
Market Law Review 37 (2000), 1173; M. Maresceau, ‘Association, Partnership, Pre-Accession and Accession’, 
in Enlarging the European Union ed. M. Maresceau (London and New York: Longman, 1997), 9.

1513 Feldmann, 42; Maresceau, 9.

1514 Feldmann, 43.

1515 W. Weiss, ‘The Chapter II on Establishment in the Europe Agreements’, European Foreign Affairs Review, 6 
(2001): 243.

1516 See, for example, Title I of the Czech EA. 

1517 See, for example, Titles III, IV and V of the Czech EA.

1518 See, for example, Title VII of the Czech EA. 

1519 See, for example, Title VIII of the Czech EA. 



352

Chapter VI Freedom of investment between the Member States and third countries: access

2.2.2 Stabilisation and Association Agreements

Stabilisation and Association Agreements were concluded in the 2000s between the Union and 
South Eastern European countries, viz. the candidate countries for EU accession (Croatia1520 
and the former Yugoslav Republic of  Macedonia1521), and with all potential candidate 
countries for EU accession (Albania1522, Bosnia and Herzegovina1523, Montenegro1524 and 
Serbia with the exception of  Kosovo (under UN Security Council Resolution 1244/99)).1525 
The Agreements concluded with Bosnia and Herzegovina and Serbia have not yet entered 
into force. Turkey, albeit a candidate country for EU accession as well, has not concluded 
a Stabilisation and Association Agreement. These agreements constitute one of  the key 
elements in the current stabilization and association process between the Union and those 
countries1526, which expansion towards these countries was, for its part, agreed as a part of  
negotiations on the Stability Pact for South-Eastern Europe launched on 10 June 1999.1527

The objectives of  the Stabilisation Association Agreements are comparable, although 
not identical, to those of  the former Europe Agreements. For example, like the Europe 
Agreements, they establish a commitment between the Member States and the South 
Eastern European countries to increasing the political and economic freedoms which 
constitute the very basis of  the agreements.1528 On the other hand, unlike the former 
Europe Agreements, the preambles in these Agreements do not explicitly mention the 
process of  European integration as one of  its objectives and thus seem to aspire to a less 
far-reaching degree of  economic integration, although one can derive such an objective 

1520 Stabilisation and Association Agreement between the European Communities and their Member States, 
of the one part, and the Republic of Croatia, of the other part, OJ 2005 L26, 3 et seq., entered into force on 
1 February 2005.

1521 Stabilisation and Association Agreement between the European Communities and their Member States, 
of the one part, and the former Yugoslav Republic of Macedonia, of the other part, OJ 2004 L84, 13 et seq., 
entered into force on 1 April 2004.

1522 Stabilisation and Association Agreement between the European Communities and their Member States, 
of the one part, and the Republic of Albania, of the other part, OJ 1999 L 107, 166 et seq., entered into force 
on 1 April 2009.

1523 Stabilisation and Association Agreement (SAA) between the European Communities and their Member 
States, of the one part, and Bosnia and Herzegovina, of the other part, not yet entered into force.

1524 Stabilisation and Association Agreement between the European Communities and their Member States of 
the one part, and the Republic of Montenegro, of the other part, OJ 2010 L108, 3 et seq., entered into force 
on 1 May 2010.

1525 Stabilisation and Association Agreement between the European Communities and their Member States of 
the one part, and the Republic of Serbia, on the other part, not yet entered into force. 

1526 Communication of the Commission to the Council and the European Parliament of 26 May 1999 on the 
stabilisation and association process for countries of South-Eastern Europe, COM(1999) 235 final, 2 et seq. 

1527 D. Phinnemore, ‘Stabilisation and Association Agreements: Europe Agreements for the Western Balkans?’ 
European Foreign Affairs Review 8 (2003): 78. 

1528 See, for example, the fourth recital of the Preamble of the Croatian Agreement. 
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implicitly from the Preamble’s recitals.1529 In addition, unlike the Europe Agreements, the 
Stabilisation and Association Agreements also put an emphasis on regional stability and 
cooperation among the countries in the region.1530 The Agreements do not refer to future 
accession to the European Union. Rather, the Commission was keen, for political reasons, 
to differentiate between the Stabilisation and Association Agreements, on the one hand, 
and the former Europe Agreements, on the other.1531 Accordingly, the preamble of  these 
Agreements only confers the status of  potential candidate for EU membership to the 
South Eastern European countries concerned.1532 Nonetheless, Stabilisation and Association 
Agreements are considered to be part of  the pre-accession process with EU Membership 
as the envisaged outcome.1533 Although the Stabilisation and Association Agreements are not 
fully identical, it can be established that these Agreements essentially focus on establishing a 
political dialogue1534, regional cooperation1535, liberalization of  trade and investment, including 
rules on competition1536, economic cooperation in a wide range of  areas, such as in the 
field of  investment promotion and protection, science and technology, financial services, 
monetary policy1537 and money laundering1538, and financial cooperation.1539 It follows that 
the Stabilisation and Association Agreements are clearly inspired by the former Europe 
Agreements. Nonetheless, by focussing on regional cooperation and suggesting the creation 
of  a less intense form of  association, they nonetheless differ in some substantial aspects as 
well.1540 

2.2.3 Partnership and Cooperation Agreements

As from the early 1990s, the Union has entered into Partnership and Cooperation 
Agreements with the newly independent states of  the former Soviet Union, viz. Armenia1541, 

1529 Phinnemore, 84. 

1530 See, for example, the sixth recital of the Preamble of the Croatian Agreement. The need for peace and 
stability in the Countries involved and the Union was also emphasized by the Communication of the 
Commission, ‘Stabilisation and association process for countries of South-Eastern Europe’, 1.

1531 Phinnemore, 79. 

1532 See, for example, the last recital of the Preamble of the Croatian Agreement.

1533 Phinnemore, 79.

1534 See, for example, Title II of the Croatian Agreement. 

1535 See, for example, Title III of the Croatian Agreement. 

1536 See, for example, Titles IV, V and VI of the Croatian Agreement.

1537 See, for example, Title VIII of the Croatian Agreement. 

1538 See, for example, Title VII of the Croatian Agreement. 

1539 See, for example, Title IX of the Croatian Agreement. 

1540 Phinnemore, 103. 

1541 Partnership and Cooperation Agreement between the European Communities and their Member States, 
of the one part, and the Republic of Armenia, of the other part, OJ 1999 L239, 3 et seq., entered into force 
on 31 May 1999.
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Azerbaijan1542, Georgia1543, Kazakhstan1544, Kyrgyzstan1545, Moldova1546, Russian Federation1547, 
Tajikistan1548, Ukraine1549 and Uzbekistan.1550 These agreements form the contractual 
framework of  EU relations with the states which emerged after the disintegration of  the 
Soviet Union in 1991.1551 A similar agreement has been concluded with Turkmenistan, but 
this agreement has not been ratified to date. 

The Partnership and Cooperation Agreements do not qualify as “Association Agreements” 
in the sense of  Article 217 TFEU and therefore lack the creation of  a “privileged link” 
between the contracting states and the Union, which link implies the ability to participate, 
at least to a certain extent to the EU legal system.1552 They are furthermore conceived 
to have less ambitious goals compared to the Europe and Stabilisation and Association 
Agreements.1553 In addition, the Partnership and Cooperation Agreements introduce a certain 
level of  differentiation between the newly independent states themselves as well. There is 
a stronger EU commitment vis-à-vis the countries which became neighbours as a result of  
the Union enlargement involving the Central and Eastern European countries in 2004 and 
2007.1554 Nonetheless, the Partnership and Cooperation Agreements, like the Europe and 

1542 Partnership and Cooperation Agreement between the European Communities and their Member States, 
of the one part, and the Republic of Azerbaijan, of the other part, OJ 1999 L246, 3 et seq., entered into force 
on 1 July 1999.

1543 Partnership and Cooperation Agreement between the European Communities and their Member States, 
of the one part, and Georgia, of the other part, OJ 1999 L205, 3 et seq., entered into force on 1 July 1999.

1544 Partnership and Cooperation Agreement between the European Communities and their Member States 
and the Republic of Kazakhstan, OJ 1999 L 196, 3 et seq., entered into force on 1 July 1999.

1545 Partnership and Cooperation Agreement establishing a partnership between the European Communities 
and their Member States, of the one part, and the Kyrgyz Republic, of the other part, OJ 1999 L 196, 3 et 
seq., entered into force on 1 July 1999.

1546 Partnership and Cooperation Agreement between the European Communities and their Member States, 
of the one part, and the Republic of Moldova, of the other part, OJ 1998 L181, 3 et seq., entered into force 
on 1 July 1998.

1547 Agreement on partnership and cooperation establishing a partnership between the European 
Communities and their Member States, of one part, and the Russian Federation, of the other part, OJ 1997 
L327, 3 et seq., entered into force 1 December 1997.

1548 Partnership and Cooperation Agreement establishing a partnership between the European Communities 
and their Member States, of the one part, and the Republic of Tajikistan, of the other part, OJ 2009 L350, 3 
et seq., entered into force on 1 January 2010.

1549 Partnership and Cooperation Agreement between the European Communities and their Member States, 
and Ukraine, OJ 1998 L 49, 3 et seq., entered into force on 1 March 1998.

1550 Partnership and Cooperation Agreement establishing a partnership between the European Communities 
and their Member States, of the one part, and the Republic of Uzbekistan, of the other part, OJ 1999 L 229, 
3 et seq., entered into force on 1 July 1999.

1551 Hillion, 1211.

1552 Hillion, 1216.

1553 Phinnemore, 78-79; Hillion, 1216; Maresceau, 11-12.

1554 Hillion, 1216. 
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Stabilisation and Association Agreements, establish a commitment between the Member 
States and the newly independent states to increasing the political and economic freedoms 
which constitute the very basis of  the agreements.1555 Similarly, they are perceived as creating 
a new environment for the contracting parties’ economic relations and in particular for the 
development of  trade and investment which were considered indispensable for economic 
restructuring and technological modernization. 

Although the Partnership and Cooperation Agreements are not fully identical, it can be 
observed that these Agreements essentially focus on establishing a political dialogue1556, 
liberalization of  trade and investment, including rules on competition1557, economic 
cooperation in a wide range of  areas, such as in the field of  investment promotion and 
protection, science and technology, financial services, monetary policy and money 
laundering1558, and financial cooperation.1559 To this extent, the objectives of  these agreements 
do not substantially differ from the Europe and Stabilisation and Association Agreements 
discussed above. On the other hand, the newly independent states are not recognized by the 
Union as official candidates for EU membership, at least for the time being.1560 Still, a number 
of  these states, the EU’s closest neighbours, fall under the European Neighbourhood 
Policy.1561 This policy was developed in 2004, with the objective of  avoiding the emergence 
of  new dividing lines between the enlarged EU and the Member States’ neighbours and 
instead with the aim of  strengthening the prosperity, stability and security of  all.1562 

2.2.4 Euro-Mediterranean Association Agreements 

The Euro-Mediterranean Association Agreements form part of  the Union for the 
Mediterranean, formerly known as the Euro-Mediterranean Partnership, which was 
established through the signing of  the Barcelona Declaration in 1995 and which aims 
at creating an area of  peace, security and shared prosperity.1563 The Declaration initiated 

1555 See, for example, the fourth recital of the Preamble of the Ukrainian Agreement.

1556 See, for example, Title II of the Ukrainian Agreement. 

1557 See, for example, Titles II, IV, V and VI of the Ukrainian Agreement.

1558 See, for example, Title VII of the Ukrainian Agreement. 

1559 See, for example, Title IX of the Ukrainian Agreement. 

1560 Hillion, 1211.

1561 This involves Armenia, Azerbaijan, Georgia, Moldova and Ukraine.

1562 Communication from the Commission of 12 May 2004, ‘European Neighbourhood Policy Strategy Paper’, 
COM(2004) 373 final, 3. See in more detail: K.E. Smith, ‘The outsiders: the European neighbourhood policy’, 
International Affairs 4 (2005): 757-773. 

1563 J. Brach, ‘The Euro-Mediterranean Partnership: The Role and Impact of the Economic and Financial 
Dimension’, European Foreign Affairs Review 12 (2007): 555. The Union for the Mediterranean includes the 
27 EU Member States and 16 Southern Mediterranean, African and Middle Eastern countries, viz. Albania, 
Algeria, Bosnia and Herzegovina, Croatia, Egypt, Israel, Jordan, Lebanon, Mauritania, Monaco, Montenegro, 
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a process which finally led to the conclusion of  the Euro-Mediterranean Association 
Agreements.1564 However, due to political factors and the low level of  interregional 
trade between Mediterranean countries themselves, negotiations proceeded slowly.1565 
Nonetheless, the 11 September 2001 attacks underlined the importance of  a peaceful and 
prosperous southern flank for the European Union’s security.1566 Following these attacks, 
the Commission saw a need for the Euro-Mediterranean partners to deepen their mutual 
relations and create a zone of  peace and prosperity through the integration of  goods, services 
and capital.1567 Currently, Euro-Mediterranean Association Agreements are in force with 
Algeria1568, Egypt1569, Israel1570, Jordan1571, Lebanon1572, Morocco1573, Palestinian Authority1574 
and Tunisia.1575 A Euro-Mediterranean Association Agreement with Syria has, to date, been 
negotiated, but not concluded.

Given that the Euro-Mediterranean Association Agreements are concluded with countries 
whose political and economic levels of  development differ, their underlying goals differ 

Morocco, the Palestinian Authority, Syria, Tunisia and Turkey.

1564 T. Baert, ‘The Euro-Mediterranean Agreements’, in Regionalism, multilateralism, and economic integration: 
the recent experience, 100. 

1565 Baert, 104.

1566 Ibid., 106. 

1567 K.F.H. Pieters, The Integration of the Mediterranean Countries into the EU Internal Market (dissertation Twente, 
2009), 63.

1568 Euro-Mediterranean Agreement establishing an Association between the European Community and its 
Member States, of the one part, and the People's Democratic Republic of Algeria, of the other part, OJ 2005 
L 265, 2 et seq., entered into force in 1 September 2005.

1569 Euro-Mediterranean Agreement establishing an Association between the European Communities and 
their Member States, of the one part, and the Arab Republic of Egypt, of the other part, OJ 2004 L 304, 39 
et seq., entered into force in 1 June 2004.

1570 Euro-Mediterranean Agreement establishing an association between the European Communities and 
their Member States, of the one part, and the State of Israel, of the other part, OJ 2000 L 147, 3 et seq., 
entered into force in 1 June 2000.

1571 Euro-Mediterranean Agreement establishing an Association between the European Communities and 
their Member States, of the one part, and the Hashemite Kingdom of Jordan, of the other part, OJ 2002 L 
129, 3 et seq., entered into force in 1 May 2002.

1572 Euro-Mediterranean Agreement establishing an Association between the European Community and its 
Member States, of the one part, and the Republic of Lebanon, of the other part, OJ 2006 L 143, 2 et seq., 
entered into force in 1 April 2006.

1573 Euro-Mediterranean Agreement establishing an association between the European Communities and 
their Member States, of the one part, and the Kingdom of Morocco, of the other part, OJ 2002 L 70, 2 et 
seq., entered into force in 1 March 2000.

1574 Euro-Mediterranean Interim Association Agreement on trade and cooperation between the European 
Community, of the one part, and the Palestine Liberation Organization (PLO) for the benefit of the 
Palestinian Authority of the West Bank and the Gaza Strip, of the other part, OJ 1997 L 187, 3 et seq., entered 
into force in 1 July 1997.

1575 Euro-Mediterranean Agreement establishing an association between the European Communities and 
their Member States, of the one part, and the Republic of Tunisia, of the other part, OJ 1998 L 97, 2 et seq., 
entered into force in 1 March 1998. 
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correspondingly. Some of  them, like the Agreement concluded with Israel, have goals 
comparable to the Europe Agreements, such as the establishment of  lasting relations, based 
on reciprocity and partnership, and the promotion a further integration of  Israel’s economy 
into the European economy1576 and the creation of  a new environment for their economic 
relations and in particular for the development of  trade, investment and economic and 
technological cooperation.1577 This agreement similarly focuses on establishing a political 
dialogue1578, liberalization of  trade and investment, including rules on competition1579, 
although with less intensity compared to the Europe Agreements. The same applies to 
the commitment of  economic cooperation included in the Agreement, which for instance 
excludes commitments in the field of  investment promotion and protection, and which only 
establishes a basis for future agreements with regard to science and technology.1580

Other agreements, such as those concluded with Egypt and Morocco, focus primarily, 
according to their recitals, on enhancing the economic relations and, in particular, on the 
development of  trade, investment and technological cooperation1581 and on the need to join 
their efforts to strengthen political stability and economic development in the region through 
the encouragement of  regional cooperation.1582 It is true that they focus on establishing a 
political dialogue, liberalization of  trade and investment, including rules on competition, and 
economic cooperation as well, but with less intensity compared to the Europe Agreements. 

To conclude, the Euro-Mediterranean Association Agreements aim at international 
economic integration with the EU Member States, although with a lower level of  intensity. 
They furthermore focus on regional stability and security as well. 

2.2.5 Partnership Agreement with the African, Caribbean and Pacific group of states 
(Cotonou Agreement)

The relations between the Union and the African, Caribbean and Pacific group of  states 
(also referred to as “ACP States”) are governed by the Cotonou Agreement, which was 
concluded for the twenty-year period from March 2000 to February 2020.1583 Of  the 

1576 Second recital of the Preamble of the Israeli Agreement. 

1577 Last recital of the Preamble of the Israeli Agreement. 

1578 Title I of the Israeli Agreement. 

1579 Titles II, IV and V of the Israeli Agreement.

1580 Article 40 of the Israeli Agreement. 

1581 See, for example, sixth recital of the Egyptian Agreement.

1582 See, for example, last recital of the Egyptian Agreement. 

1583 Partnership agreement between the members of the African, Caribbean and Pacific Group of States of 
the one part, and the European Community and its Member States, of the other part, signed in Cotonou 
on 23 June 2000, OJ 2000 L 317, 3 et seq., entered into force on 1 April 2003. From 1975 until 2000, the 
relationships between the Member States and the ACP group of states was governed by the Lomé 
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ACP group of  states, 78 countries are party to the Cotonou Agreement.1584 The Cotonou 
Agreement is a framework agreement1585 consisting of  objectives, principles and options for 
instruments.1586 Many of  its implementation rules have been shifted to the Annexes of  the 
Cotonou Agreement.1587 

The objectives of  the Cotonou Agreement differ from the agreements discussed in the 
previous sections in that they strongly adhere to the social dimension of  the current process 
of  globalization. From the Preamble of  this agreement it follows that the agreement not only 
aims at the gradual integration of  the ACP countries in the world economy but rather it is 
centred on the objective of  reducing and eventually eradicating poverty1588, and also focuses 
on sustainable development.1589 The Cotonou Agreement furthermore has a prominent 
political dimension in that it provides for regular political dialogue in matters concerning 
human rights, democratic principles and the rule of  law, which are essential elements of  
the agreement.1590 The Agreement thus establishes a partnership based on political dialogue, 
development cooperation, and economic and trade relations.1591

Under Article 37 of  the Agreement, the uniform and non-reciprocal preferential trade 
regime will be replaced as from 1 January 2008 by a string of  Economic Partnership 
Agreements ultimately meant to create free trade between the Union and the ACP group 
of  states “which consider themselves in a position to do so”.1592 To date, only an Economic 
Partnership Agreement has been concluded with the CARIFORUM states on 15 October 

Convention. 

1584 This involves the following countries: Angola, Antigua and Barbuda, Belize, Cape Verde, Comoros, 
Bahamas, Barbados, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Central African Republic, Chad, 
Congo (Brazzaville), Congo (Kinshasa), Cook Islands, Côte d'Ivoire, Djibouti, Dominica, Dominican Republic, 
Eritrea, Ethiopia, Fiji, Gabon, Gambia, Ghana, Grenada, Republic of Guinea, Guinea-Bissau, Equatorial 
Guinea, Guyana, Haiti, Jamaica, Kenya, Kiribati, Lesotho, Liberia, Madagascar, Malawi, Mali, Marshall Islands, 
Mauritania, Mauritius, Micronesia, Mozambique, Namibia, Nauru, Niger, Nigeria, Niue, Palau, Papua New 
Guinea, Rwanda, St Kitts and Nevis, St Lucia, St Vincent and the Grenadines, Solomon Islands, Samoa, Sao 
Tome and Principe, Senegal, Seychelles, Sierra Leone, Somalia, South Africa, Sudan, Suriname, Swaziland, 
Tanzania, Timor Leste, Togo, Tonga, Trinidad and Tobago, Tuvalu, Uganda, Vanuatu, Zambia and Zimbabwe. 

1585 Cf. Article 20 of the Cotonou Agreement. See also M. Panizzon, ‘International Law of Economic Migration: 
A Ménage à Trois? GATS Mode 4, EPAs and Bilateral Migration Agreements’, Journal of World Trade 12 (2010), 
1241.

1586 O. Babarinde & G. Faber, ‘From Lomé to Cotonou: Business as Usual?’, European Foreign Affairs Review 9 
(2004): 35. 

1587 Ibid. 

1588 Article 1 of the Cotonou Agreement. See also Babarinde & Faber, 36. 

1589 First recital of the Preamble of the Cotonou Agreement. 

1590 Fourth recital of the Preamble and Title II of the Cotonou Agreement. See also K. Arts, ‘ACP-EU Relations in 
a new Area: the Cotonou Agreement’, Common Market Law Review 40 (2003): 102.

1591 Third recital of the Preamble of the Cotonou Agreement.

1592 Cf. Article 37(5) read in conjunction with Article 37(1); Arts, 105. 
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2008.1593 With groups of  other ACP states, interim Economic Partnership Agreements are 
currently in force focussing solely on trade in goods.1594

2.2.6 Association Agreements with other third countries or groups of third countries

Apart from the above agreements, the Union has concluded several Association Agreements 
with other third countries as well. In particular, Association Agreements are currently in 
force with Chile1595, Mexico1596, South Africa1597 and Turkey.1598 In addition, as was established 
in the previous section, an Economic Partnership Agreement between the CARIFORUM 
states and the Union was concluded on 15 October 2008 and will enter into force after all 
domestic ratification procedures have been completed.1599

The background, nature and content of  these agreements differ substantially. The agreement 
concluded with South Africa is a Trade, Development and Co-operation Agreement essentially 
focussing on political dialogue1600, co-operation in trade and trade-related issues, including 
free movement of  capital and competition1601, economic co-operation1602, development co-

1593 See section 2.2.6 of this chapter.

1594 This involves interim Agreements concluded with the Eastern African Community (Burundi, Kenya, Rwanda, 
Tanzania, Uganda), Eastern and Southern Africa (Comoros, Madagascar, Mauritius, Seychelles, Zambia, 
Zimbabwe) Southern African Development Community (Botswana, Lesotho, Namibia, Mozambique, 
Swaziland) West Africa (Ghana) and the Pacific (Papua New Guinea and Fiji). See on the negotiating 
process in more detail: M. Meyn, ‘Economic Partnership Agreements: A ‘Historic Step’ Towards ‘Partnership 
of Equals?’, Development Policy Review 5 (2008): 518 et seq. See also: L. Curran, L. Nilsson & D. Brew, ‘The 
Economic Partnership Agreements: Rationale, Misperceptions and non-Trade Aspects’, Development Policy 
Review 5 (2008): 529-553. 

1595 Agreement establishing an association between the European Community and its Member States, of the 
one part, and the Republic of Chile, of the other part, OJ 2005 L 352, 3 et seq., entered into force in 1 March 
2005.

1596 Economic Partnership, Political Coordination and Cooperation Agreement between the European 
Community and its Member States, of the one part, and the United Mexican States, of the other part, OJ 
2000 L 276, 44 et seq., entered into force in 1 October 2000.

1597 Agreement on Trade, Development and Cooperation between the European Community and its Member 
States, of the one part, and the Republic of South Africa, of the other part, OJ 1999 L311, 3 et seq., entered 
into force in 1 May 2004.

1598 Agreement creating an association between the European Economic Community and Turkey - Protocol 
No. 1: provisional protocol - Protocol No. 2: financial protocol, OJ 1977 L 361, 2 et seq., entered into force 
in 1 December 1964 and Supplementary Protocol to the Association Agreement between the European 
Economic Community and Turkey consequent on the accession of new Member States to the Community 
(1973), OJ 1964 L 217, 3687 et seq., entered into force in 1 March 1986.

1599 Economic Partnership Agreement between the CARIFORUM States, of the one part, and the European 
Community and its Member States, of the other part, OJ 2008 L 289, 3 et seq. The CARIFORUM States consist 
of Antigua and Barbuda, Bahamas, Barbados, Belize, Dominica, the Dominican Republic, Grenada, Guyana, 
Haiti, Jamaica, Saint Lucia, Saint Vincent and the Grenadines, Saint Christopher and Nevis, Surinam, and 
Trinidad and Tobago.

1600 Title I of the Agreement.

1601 Title II and III of the Agreement.

1602 Title IV of the Agreement.
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operation1603 and co-operation in other areas.1604 The agreement concluded with Mexico 
essentially is an Economic Partnership, Political Coordination and Cooperation Agreement 
and has common objectives, but contains virtually no requirement of  liberalization of  
transnational investment. The same holds true with regard to the Association Agreement 
(“Ankara Agreement”) concluded with Turkey in 1963 and the protocol added in 1970. This 
agreement aims at strengthening the economic relations in general, and to expand trade 
in particular, between the Union and Turkey.1605 The possibility of  future accession to the 
Union is not ruled out under the agreement.1606 Liberalization of  investment is, however, only 
modestly dealt with. The relations between the Union and Turkey have evolved since then, 
with Union recognition of  Turkey as a candidate for full candidate for EU membership in 
1999. Nevertheless, the current Association Agreement and Protocol as concluded in 1970 
are still in force. 

The agreement with Chile essentially constitutes a free trade agreement which nonetheless 
provides for a substantial degree of  liberalization of  investment, subject however to a 
number of  detailed exceptions and derogations.1607 This agreement can be placed in the 
light of  the Communication of  the European Commission “Global Europe: Competing 
in the World” released in 2006. In this Communication, the Commission stressed the need 
for Free Trade Agreements to be “comprehensive and ambitious in coverage, aiming at 
the highest possible degree of  trade liberalisation including far-reaching liberalisation of  
services and investment”1608 The agreement focuses on political dialogue1609, cooperation 
in a large range of  policy areas, including the promotion of  investment1610 and trade and 
trade-related matters, including investment and competition.1611 The same holds true with 
regard to the Economic Partnership Agreement concluded between the Union and the 
CARIFORUM states. Here too, this agreement is essentially a Trade Agreement which 
nonetheless provides for a significant degree of  liberalization of  services and investment, 
subject however to certain exceptions and derogations.

1603 Title V of the Agreement.

1604 Title VI of the Agreement.

1605 Cf. second recital of the Preamble of the Protocol. 

1606 Cf. Article 28 of the Association Agreement: “As soon as the operation of this Agreement has advanced 
far enough to justify envisaging full acceptance by Turkey of the obligations arising out of the Treaty 
establishing the Community, the Contracting Parties shall examine the possibility of the accession of 
Turkey to the Community.”

1607 See also: J. Reiter, ‘EU-Mexico Free Trade Agreement’, in: Regionalism, multilateralism, and economic 
integration, 90.

1608 Communication from the Commission, ‘Global Europe: Competing in the World’, 9. 

1609 Part II of the Agreement.

1610 Part III of the Agreement.

1611 Part IV of the Agreement.
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It is observed, for the sake of  completeness, that a large number of  Free Trade Agreements 
are currently being negotiated with 13 other countries, i.e. Indonesia, Singapore, Thailand, 
Vietnam, Brunei, Philippines, Malaysia, China, Mongolia, Ukraine, Iraq, Libya and Russia) 
and seven regions (Pacific, four African regions, Central America, Andean Community).1612 
A Free Trade Agreement with South Korea was concluded on 6 October 2010 and 
became operational on 1 July 2011. Although this agreement primarily focuses on trade, 
and includes detailed rules on the freedom of  establishment and the free movement of  
capital and services, subject however to many exceptions and derogations, notably in the 
field of  corporate income taxation.1613 The Korean Free Trade Agreement is in this respect 
comparable to the agreement concluded with the CARIFORUM states. 

2.2.7 Cooperation Agreements with third countries or groups of countries 

Lastly, the Member States have entered into Cooperation Agreements with a large number 
of  third countries as well.1614 The objectives of  these agreements may differ, particularly since 
the degree of  political, economic and social development diverges among the third countries 
concerned. For the purposes of  this study, it suffices to observe that close examination 
of  the provisions of  these agreements demonstrate that they merely aim at cooperation, 
by promoting and often also protecting international investment rather than pursuing 
liberalization of  international investment. These agreements do not, by contrast, contain 
any liberalization provisions relating to international investment, but at most contain a best-
endeavour requirement to improve the existing international investment environment. 

The same holds true with regard to the various Cooperation Agreements the Member States 
have concluded with various groups of  third countries, viz. countries party to Mercosur 
(Argentina, Brazil, Paraguay and Uruguay)1615, ASEAN (Brunei Darussalam, Indonesia, 

1612 Answer to a written question – tax havens – E-6129/2008, OJ 2009, C 316, 102.

1613 Firstly, Article 15.7 of this Agreement stipulates that this Agreement only applies to taxation measures in so 
far as such application is necessary to give effect to the provisions of this Agreement. Furthermore, Article 
7.50 of the Agreement provides for an exception to the national treatment requirement. It stipulates that 
nothing in this Chapter may be construed to prevent the adoption or enforcement by either party of 
measures inconsistent with the national treatment requirement under Articles 7.6 and 7.12, provided that 
the difference in treatment is aimed at ensuring the equitable or effective imposition or collection of direct 
taxes in respect of economic activities, investors or service suppliers of the other party. This is subject 
to the requirement that such measures are not applied in a manner which would constitute a means of 
arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised 
restriction on establishment or cross-border supply of services.

1614 This involves Andorra, Argentina, Bangladesh, Brazil, Cambodia, Canada, China, Costa Rica, El Salvador, 
Guatemala, Honduras, India, South Korea, Laos, Macao, Mongolia, Nicaragua, Pakistan, Panama, Paraguay, 
Sri Lanka, Syria, Uruguay and Yemen.

1615 Interregional Framework Cooperation Agreement between the European Community and its Member 
States, of the one part, and the Southern Common Market and its Party States, of the other part, OJ 1996 L 
69, 4 et seq. entered into force on 1 July 1999. 
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Cambodia, Laos, Malaysia, the Philippines, Singapore, Thailand and Vietnam)1616, Andean 
Community (Cartagena Agreement concluded with Bolivia, Colombia, Ecuador, Peru 
and Venezuela1617) and to the Charter of  the Cooperation Council for the Arab States of  
the Gulf  (United Arab Emirates, the State of  Bahrain, the Kingdom of  Saudi Arabia, 
the Sultanate of  Oman, the State of  Qatar and the State of  Kuwait).1618 Here too, close 
examination of  the provisions of  these agreements demonstrates that they merely aim at 
cooperation, by promoting and often also protecting international investment rather than 
pursuing liberalization of  transnational investment.

2.2.8 Other third countries 

A residual group of  countries can be identified the international investment relations of  
which are not governed by any Association, Partnership or Cooperation Agreement.1619 
These relations are often governed by either specific agreements covering particular issues 
with regard to international investment only or by non-binding, political arrangements.1620 
These relations are not explored in more detail for the purposes of  this study.

2.2.9 Primacy and direct effect of the Association, Partnership and Cooperation Agreements

In section 2.1.1 of  this chapter, it was concluded that in the context of  the EEA Agreement 
the provisions of  the EEA Agreement have primacy over the national legal orders of  the 
individual Member States and are capable of  having direct effect, in so far the Member States 
are concerned. The question arises whether the same conclusion is valid as far as the APC 
Agreements are concerned. From Haegeman one can infer a positive answer to this question 
as far as primacy is concerned. In this case, the ECJ ruled that the conclusion by the Council 
of  the international agreement at issue constitutes an act of  one of  the institutions of  the 

1616 Myanmar (Burma) is not a party.

1617 Framework Agreement on Cooperation between the European Economic Community and the Cartagena 
Agreement and its member countries, namely the Republic of Bolivia, the Republic of Colombia, the 
Republic of Ecuador, the Republic of Peru and the Republic of Venezuela, OJ 1998 L 127, 11 et seq., entered 
into force on 1 May 1998. Venezuela announced its withdrawal from the ANDEAN Community in 2006.

1618 Cooperation Agreement between the European Economic Community, of the one part, and the countries 
parties to the Charter of the Cooperation Council for the Arab States of the Gulf (the State of the United 
Arab Emirates, the State of Bahrain, the Kingdom of Saudi Arabia, the Sultanate of Oman, the State of Qatar 
and the State of Kuwait) of the other part, OJ 1990 L 54, 3 et seq., entered into force on 1 January 1990.

1619 This involves, inter alia, Afghanistan, Australia, Belarus, Bhutan, Canada, Hong Kong SAR, Iran, Iraq, Japan, 
Lybia, Maladives, Monaco, Nepal, New, Zealand, North Korea, San Marino, Switzerland, Taiwan, the United 
States of America and the Vatican.

1620 For the sake of completeness, it is observed that these countries are not able to benefit from the free 
movement provisions included in the other APC Agreements either. According to the ECJ, the binding 
effect of commitments undertaken by the Union with regard to certain countries cannot be extended to 
others; ECJ 15 June 1976, 51/75, EMI Records Limited [1976] ECR 811, para. 19.
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Union within the meaning of  Article 267(b) TFEU.1621 In Kupferberg the ECJ further clarified 
that it follows from the Union nature of  an agreement concluded between the Union and a 
third country that its effect in the Union may not be allowed to vary according to the effects 
which the internal law of  each Member State assigns to international agreements concluded 
by it.1622 Accordingly, such an agreement forms an integral part of  Union law, within the 
framework of  which the ECJ has jurisdiction to give preliminary rulings concerning the 
interpretation of  that agreement.1623 The fact that the APC Agreement concerned provides 
for a special procedure for the settlement of  disputes between contracting parties does not 
preclude its interpretation by the ECJ.1624 In the context of  other international agreements, 
this case law has been confirmed in further case law, such as in Demirel.1625

Furthermore, as far as the direct effect of  the provisions of  the APC Agreements is 
concerned, the Member States are free to agree with the other country, as a general principle 
of  international law, as to the effect the provisions of  the agreement have in the internal legal 
order of  the contracting states.1626 It is only when this question has not been settled by the 
parties in the given agreement that the ECJ has jurisdiction in this matter.1627 The question 
whether an APC Agreement can be considered to have direct effect must in that case be 
answered on a case-by-case basis, having regard to the relevant provision at issue. According 
to settled ECJ case law, a provision in an agreement concluded by the Union with third 
countries must be considered to be directly applicable when, regard being had to its wording 
and the purpose and nature of  the agreement itself, it contains a clear and precise obligation 
which is not subject, in its implementation or effect, to the adoption of  any subsequent 
measure.1628 The purpose of  an agreement, for instance to establish an association designed 
to promote the expansion of  trade and harmonious economic relations, with a view to 
facilitating accession to the Union, may contribute to the conclusion that a provision is 
intended to have direct effect.1629 Nevertheless, the fact that an agreement is limited to 

1621 ECJ 30 April 1974, 181/73, Haegeman [1974] ECR 449, para. 4. See also ECJ 9 February 2006, C-23/04 to 
C-25/04, Sfakianakis et al. [2006] ECR I-1265, para. 28.

1622 ECJ 26 October 1982, 104/81, Hauptzollamt Mainz v. Kupferberg & Cie [1982] ECR 3641, para. 14. 

1623 ECJ 30 April 1974, 181/73, Haegeman [1974] ECR 449, paras 5-6.

1624 ECJ 22 June 1989, Case 70/87, Fediol [1989] ECR 1781, para. 21.

1625 ECJ 30 September 1987, 2/86, Demirel [1987] ECR 3719, para. 9. 

1626 See, inter alia, ECJ 26 October 1982, 104/81, Hauptzollamt Mainz v. Kupferberg & Cie [1982] ECR 3641, para. 
17. 

1627 ECJ 26 October 1982, 104/81, Hauptzollamt Mainz v. Kupferberg & Cie [1982] ECR 3641, para. 17.

1628 ECJ 30 September 1987, 2/86, Demirel [1987] ECR 3719, para. 14; ECJ 31 January 1991, C-18/90, ONEM v. 
Kziber [1991] ECR I-199, para. 15; ECJ 16 June 1998, C-162/96, Racke [1998] ECR I-3655, para. 31; ECJ 2 March 
1999, C-416/96, El-Yassini [1999] ECR I-1209, para. 25; ECJ 27 September 2001, C-63/99, Gloszczuk [2001] 
ECR I-6369, para. 30; ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR I-2579, para. 21.

1629 ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 26. 
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establishing a partnership between the parties, without providing for an association or 
future accession to the Union, is not such as to prevent certain of  its provisions from having 
direct effect.1630 Moreover, the fact that an agreement is intended essentially to promote the 
economic development of  the third country concerned and therefore involves an imbalance 
in the obligations assumed by the Union towards that third country is not such as to prevent 
direct effect of  certain provisions of  that agreement.1631 The ECJ has held in a number of  
cases that a rule of  equal treatment included in an APC Agreement lays down a precise 
obligation and, by its nature, can be relied on by an individual before a national court as a 
basis for requesting that court to not apply discriminatory provisions without any further 
implementing measures being required to that end.1632 

Notwithstanding the above, in the academic literature Pieters has submitted that the ECJ is 
not competent to interpret provisions of  Association Agreements that fall within exclusive 
national competence; unfortunately, however, she does not make any reference to relevant 
case law of  the ECJ in this regard.1633 Nonetheless, with regard to corporate income taxation, 
it can be established that the Member States are competent in their relations with third 
countries, but this competence is not exclusive, as will be demonstrated in Chapter X.2.2.4.1. 
Hence, competence of  the ECJ to interpret the free movement provisions included in the 
ACP Agreements in the field of  corporate income taxation is not ruled out. 

On the other hand, provisions contained in an APC Agreement that essentially serve to set 
out a programme and which are not sufficiently precise and unconditional are not capable 
of  having direct effect.1634 In such a case, this provision does no more than impose on the 
contracting parties a general obligation to cooperate in order to achieve the aims of  the 
agreement concerned.1635 Thus, direct effect is for instance denied where a provision does 
no more than lay down in general terms, with reference to the corresponding provisions of  
the Treaty, the principle of  eliminating restrictions on freedom of  establishment between 
the contracting parties, and does not itself  establish precise rules for the purposes of  
attaining that objective.1636 This holds true with regard to a number of  Euro-Mediterranean 
Partnership Agreements, as they currently stand, insofar as they only contain an obligation 

1630 ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR I-2579, para. 28. 

1631 ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 27. 

1632 ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 22; ECJ 8 May 2003, C-171/01, 
Wählergruppe Gemeinsam [2003] ECR I-4301, para. 58; ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR 
I-2579, para. 23. 

1633 Pieters, 105.

1634 ECJ 30 September 1987, 2/86, Demirel [1987] ECR 3719, para. 23. 

1635 Ibid., para. 24. 

1636 ECJ 11 May 2000, C-377/98, Savas [2000] ECR I-2927, para. 42. 
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to cooperate rather than to liberalize transnational investment.1637 Hence, the corporate 
taxation by a Member State of  income deriving from investments involving one of  these 
countries is not affected by these agreements.

Lastly, as will be demonstrated below, a number of  APC Agreements confirm or incorporate 
(a part of) the existing obligations under the GATS. Article 30(1) of  the Agreement with 
Algeria, for example, stipulates that the European Community and its Member States must 
extend to Algeria the (most-favoured-nation) treatment which they are obliged to grant under 
Article II.I of  the GATS.1638 The question upraises as to how the above principles relating to 
primary and direct effect as developed by the ECJ in the context of  the APC Agreements must 
be applied in such a case. In this regard, it can be established that both the Council and the 
Commission take the position that the special characteristics of  the WTO Agreements provide 
grounds for concluding that these Agreements do not have direct effect and cannot be relied 
upon.1639 The same conclusion can be drawn from constant case law of  the ECJ. The ECJ 
has continuously held that “given their nature and structure, the WTO agreements are not in 
principle among the rules in the light of  which the Court is to review the legality of  measures 
adopted by the Community institutions.”1640 In the context of  the GATT, the ECJ has decided 
that this agreement is characterized by “the great flexibility of  its provisions, in particular 
those conferring the possibility of  derogation, the measures to be taken when confronted with 
exceptional difficulties and the settlement of  conflicts between the Contracting Parties.”1641 In 
Commission v. Portugal, in addition, the ECJ more generally distinguished the WTO Agreement, 
including its annexes, from other agreements concluded by the Union and third countries 
in that the former, according to its preamble, “is still founded, like GATT 1947, on the 
principle of  negotiations with a view to entering into reciprocal and mutually advantageous 

1637 See section 3.5.5 of this chapter.

1638 This provision stipulates the following: “With respect to any measure covered by this Agreement, each 
Member shall accord immediately and unconditionally to services and service suppliers of any other 
Member treatment no less favourable than that it accords to like services and service suppliers of any 
other country.”

1639 ECJ 23 November 1999, C-149/96, Portugal v. Council [1999] ECR I-8395, para. 29. See also the last recital 
of the Preamble of 94/800/EC: Council Decision (of 22 December 1994) concerning the conclusion on 
behalf of the European Community, as regards matters within its competence, of the agreements reached 
in the Uruguay Round multilateral negotiations (1986-1994), OJ 1994 L 336 1-2, considering that “by its 
nature, the Agreement establishing the World Trade Organization, including the Annexes thereto, is not 
susceptible to being directly invoked in Community or Member State courts”.

1640 ECJ 1 March 2005, C-377/02, Van Parys [2005] ECR I-1465, para. 39; ECJ 14 December 2000, C-300/98 and 
C-302/98, Parfums Christian Dior/Tuk, Assco/Layher [2000] ECR I-11307; ECJ 23 November 1999, C-149/96, 
Portugal v. Council [1999] ECR I-8395, para. 47; ECJ 2 May 2001, C-307/99, OGT Fruchthandelsgesellschaft 
[2001] ECR I-3159, para. 24; ECJ 12 March 2002, C-27/00 and C-122/00, Omega Air and others [2002] ECR 
I-2569, para. 93; ECJ 30 September 2003, C-93/02, P Biret International v. Council [2003] ECR I-10497, para. 
52.

1641 ECJ 12 December 1972, 21/72 - 24/72, International Fruit III [1972] ECR 1219, para. 21. 
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arrangements” whereas the latter category of  agreement “introduce[s] a certain asymmetry 
of  obligations, or create special relations of  integration with the Community.”1642 Apparently, 
accepting direct effect of  the WTO Agreements could jeopardize the principle of  negotiations 
as it would deprive the relevant institutions of  the Union of  the room for manoeuvre enjoyed 
by their counterparts in the Union’s trading partners.1643 

From the case law of  the ECJ it nonetheless follows that direct effect can exist where i) 
the Union has intended to implement a particular obligation assumed in the context of  
the WTO, or ii) where the Union measure refers expressly to the precise provisions of  
the WTO agreements.1644 The latter exception was accepted by the ECJ in Fediol in which 
a certain EU Regulation implicitly allowed the examination of  a Decision taken by the 
European Commission in the light of  the provisions of  the GATT.1645 However, it follows 
from Van Parys that the fact that an agreement concluded between the Union and a third 
country directly refers to one or more specific provisions of  the GATT does not confer 
direct effect on these provisions. In this case, the question was whether a number of  EU 
Regulations were compatible with certain GATT provisions. A direct appeal to these 
provisions was rejected by the ECJ based on the case law cited above. The ECJ explicitly 
considered that the above two exceptions were not applicable in this case.1646 The subsequent 
question was whether the contested Regulations were compatible with Article 4 of  the 
Framework Agreement concluded between the Union and the Cartagena Group. Based on 
this provision, the contracting parties grant each other most-favoured-nation treatment in 
trade, in accordance with the GATT. The ECJ answered this question in the negative as well. 

1642 Ibid., para. 19; ECJ 23 November 1999, C-149/96, Portugal v. Council [1999] ECR I-8395, para. 48. 

1643 ECJ 23 November 1999, C-149/96, Portugal v. Council [1999] ECR I-8395, para. 46.

1644 ECJ 9 September 2008, C-120/06 P and C-121/06 P, FIAMM and FIAMM Technologies v. Council and 
Commission [2008] ECR I-6513, para. 112; ECJ 30 September 2003, C-93/02, P Biret International v. Council 
[2003] ECR I-10497, para. 53 and ECJ 1 March 2005, C-377/02, Van Parys [2005] ECR I-1465, para. 40 and the 
case law cited there.

1645 In this case, the ECJ accepted that a citizen may rely on the provisions of the GATT on the basis of the 
second exception. In this case, the applicant had requested that the Commission, pursuant to Regulation 
No 2641/84 of 17 September 1984 on the strengthening of the common commercial policy with regard 
in particular to protection against illicit commercial practices (OJ 1984, L 252, 1) initiate a procedure to 
examine certain Argentine commercial practices which the applicant perceived as constituting “illicit 
commercial practices” in the meaning of Article 2(1) of the said Regulation. According to this provision 
“illicit commercial practices” meant any international trade practices attributable to third countries which 
are incompatible with international law or with the generally accepted rules.” The applicant took the 
position that the commercial practices of Argentina were in breach of several provisions of the GATT. The 
Commission rejected the applicant’s request. Before the ECJ, the question was, inter alia, whether the ECJ 
could examine the Commission’s rejection in the light of the provisions of the GATT. The ECJ answered this 
question in the affirmative, the reason being that the Regulation entitled the economic agents involved, 
when lodging a complaint to the Commission, to rely on the GATT provisions, which formed part of the 
rules of international law to which Article 2(1) of the Regulation referred; ECJ 22 June 1989, 70/87, Fediol 
[1989] ECR 1781, para. 22.

1646 ECJ 1 March 2005, C-377/02, Van Parys [2005] ECR I-1465, para. 52.
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It held that this provision added nothing to the obligations already incumbent on the parties 
under the WTO rules.1647 Under these circumstances, it ruled that the reasoning set out in 
reply to the first question as to whether or not the WTO rules may be relied upon before a 
court of  a Member State applies equally to the interpretation of  Article 4 of  the Framework 
Agreement.1648 This ruling implies that to the extent the provisions of  the APC Agreements 
confirm or incorporate (a part of) the existing obligations under the GATS, these provisions 
cannot be directly relied upon by a taxpayer in order to contest discriminatory tax treatment. 
For the sake of  completeness, it is observed that this conclusion is without prejudice to the 
fact that a taxpayer may still be able to directly rely on the provisions of  the GATS on the 
basis of  its domestic law and international law, distinct from the APC Agreement at hand.1649 
This involves the interpretation of  the GATS as such and its impact in the area of  corporate 
income taxation and will not be further elaborated on here. Reference is made to the analysis 
provided for in Chapter V.3.5 and to the scholarly literature in this regard.1650

2.2.10 Interpretation of the Association, Partnership and Cooperation Agreements

As was established in the previous sections, the background and purpose of  the various APC 
Agreements differ and, accordingly, the APC Agreements may aspire to different degrees 
of  economic integration. The underlying objective of  the agreements may be of  relevance 
when interpreting the provisions of  the agreement. In CILFIT, the ECJ held in general 
terms that every provision of  Union law must be placed in its context and interpreted in the 
light of  the provisions of  Union law as a whole, regard being had to the objectives thereof  
and to its state of  evolution at the date on which the provision in question is to be applied.1651 

This principle applies similarly with respect to the interpretation of  provisions of  the APC 
Agreements. According to constant case law of  the ECJ, an international treaty may not be 
interpreted solely by reference to the terms in which it is worded but also in the light of  its 
objectives, in accordance with Article 31 VCLT.1652 On that basis, ECJ case law demonstrates 
that the extension of  the interpretation of  a provision in the Treaty to a comparably, 
similarly or even identically worded provision of  an agreement concluded by the Union 

1647 Ibid., para. 56.

1648 Ibid., para. 58.

1649 In the same vein: Opinion of Advocate General Wattel delivered on 25 August 2010, No. 09/01774, 
Nederlands Tijdschrift Fiscaal Recht 216 (2011), point 7.8.

1650 See, for example, Lang et al., WTO and direct taxation. 

1651 ECJ 6 October 1982, 283/81, CILFIT [1982] ECR 3415, para. 20. 

1652 Opinion of the ECJ of 14 December 1991, 1/91 [1991] ECR I-6079, para. 14; ECJ 1 July 1993, C-312/91, 
Metalsa [1993] ECR I-3751, para. 12; ECJ 20 November 2001, C-268/99, Jany and others [2001] ECR I-8615, 
para. 35. Article 31 VCLT provides that a treaty is to be interpreted in good faith in accordance with the 
ordinary meaning to be given to its terms in their context and in the light of its object and purpose.
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with a non-member country depends, inter alia, on the aim pursued by each provision in its 
own particular context.1653 According to ECJ case law, a comparison between the objectives 
and context of  the agreement and those of  the Treaty is of  considerable importance in this 
regard.1654 This principle also applies as far as the interpretation of  comparable provisions 
in comparable APC Agreements is concerned.1655 It follows that the fact that the wording 
of  provisions of  an agreement is in several respects similar to that of  the Treaty is not a 
sufficient reason for transposing the case law of  the ECJ to the APC Agreement.1656 It is 
therefore possible, for instance, that in the context of  an agreement, restrictions on trade in 
goods may be considered to be justified in a situation in which their justification would not 
be possible within the Union.1657 This may even be true where a provision of  an agreement 
and that of  the Treaty have, as such, the same object, for instance inasmuch as they aim 
at the elimination of  tax discrimination.1658 The need for a diverging interpretation of  an 
APC Agreement compared to the Treaty can also be based, by analogy, on the fact that 
a particular matter is specifically addressed by a certain provision in the Treaty whereas 
the APC Agreement lacks such a specific provision.1659 On the other hand, Simutenkov 
demonstrates that differently formulated provisions in agreements, the objectives of  which 
are not identical, may still be interpreted identically if  it does not follow from the context or 
purpose of  the Partnership Agreement that a meaning was intended other than that which 
follows from the ordinary sense of  those words.1660 It follows by analogy that the same must 
hold true as far as provisions included in an agreement are concerned which are formulated 
differently from the comparable provision of  the Treaty.

1653 ECJ 27 September 2001, C-63/99, Gloszczuk [2001] ECR I-6369, para. 49; ECJ 1 July 1993, C-312/91, Metalsa 
[1993] ECR I-3751, para. 11; ECJ 27 September 2001, C-235/99, Kondova [2001] ECR I-6427, para. 52; ECJ 
27 September 2001, C-257/99, Barkoci and Malik [2001] ECR I-6557 and ECJ 29 January 2002, C-162/00, 
Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 33. See also ECJ 14 December 2006, C-97/05, Gattoussi [2006] 
ECR I-11917 and ECJ 31 January 1991, C-18/90, ONEM v. Kziber [1991] ECR I-199, para. 20.

1654 ECJ 1 July 1993, C-312/91, Metalsa [1993] ECR I-3751, para. 11.

1655 Cf. in explicit terms: Opinion of Advocate General Colomer delivered on 6 April 2006, C-97/05, Gattoussi 
[2006] ECR I-11917, point 44 as subsequently endorsed by the ECJ 14 December 2006, C-97/05, Gattoussi 
[2006] ECR I-11917, paras 24 et seq.

1656 ECJ 9 February 1982, 270/80, Polydor and others [1982] ECR 329, para. 15; ECJ 11 October 1979, 225/78, 
Boehelier [1979] ECR 3151, para. 6. Advocate General Stix Hackl in her Opinion delivered on 11 January 
2005, C-265/03, Simutenkov [2005] ECR I-2579, point 30, who draws the conclusion from the ECJ’s case law 
that “the wording of a provision alone is not decisive is shown by the fact that even where the wording 
of provisions is modelled on that of provisions of the EC Treaty, the Court will sometimes interpret the 
provision in the same way as the provision of the EC Treaty and sometimes not.”

1657 ECJ 9 February 1982, 270/80, Polydor and others [1982] ECR 329, 329, para. 19; ECJ 27 September 2001, 
C-63/99, Gloszczuk [2001] ECR I-6369, paras 48 et seq. See also A. Pedain, ‘A hollow victory: the ECJ rules on 
direct effect of freedom of establishment provisions in Europe Agreements’, Cambridge Law Journal 61 No. 
2 (2002): 284-287.

1658 ECJ 26 October 1982, 104/81, Hauptzollamt Mainz v. Kupferberg & Cie [1982] ECR 3641, para. 8. 

1659 ECJ 29 April 2010, C-102/09, Camar Srl [2010] ECR I-4045, para. 25.

1660 ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR I-2579, para. 35. 
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To conclude, the case law of  the ECJ as developed within the Union may, but cannot 
automatically, be relied on in the context of  the interpretation of  an APC Agreement. 
A mere similarity in the wording of  a provision of  the Treaty and the APC Agreement 
concerned is not sufficient to give to the wording of  that agreement the same meaning 
as it has in the Treaty. The extension of  the interpretation of  a provision in the Treaty to 
a comparably, similarly or even identically worded provision of  an agreement concluded 
by the Union with a non-member country depends, inter alia, on the aim pursued by each 
provision in its own particular context. A comparison between the objectives and context 
of  the agreement and those of  the Treaty is of  considerable importance in this regard.

2.3 Agreement between the Community and Switzerland on the free 
movement of persons

Switzerland is the EU’s second trading partner and closest neighbour both from a geographical 
and cultural point of  view. Parallel to its membership in the EFTA, Switzerland concluded 
a Free Trade Agreement in 1972 with the Union which is still in force, but which does not 
govern international investment matters. In addition, Switzerland has entered into seven bilateral 
agreements covering the free movement of  persons, public procurement, land and air transport, 
agriculture, research, and mutual recognition of  conformity assessment, which agreements 
entered into force on 1 June 2002.1661 Moreover, nine bilateral agreements have been negotiated 
in recent years, inter alia covering the taxation of  savings and inter-company payments of  
dividends, interest and royalties and judicial and administrative cooperation in the fight against 
fraud.1662 Efforts are currently concentrated on the correct implementation and consolidation 
of  the existing agreements rather than on starting a new round of  bilateral sector negotiations. 

For the purposes of  this part of  the study, special attention is paid to the Agreement on the 
free movement of  persons which entered into force in 1 June 2002 for a period of  seven 
years and which was prolonged after that date.1663 The Agreement includes basic rules for 
the free movement of  persons. Nonetheless, pursuant to Article 1(b) of  the Agreement, it 
also aims at facilitating the provision of  services in the territory of  the contracting parties, 
and in particular at liberalizing the provision of  services of  brief  duration. Accordingly, 
the Agreement also promotes the free movement of  services between the Union and 
Switzerland, albeit under strict conditions. 

1661 Also referred to as “Bilateral I”.

1662 Also referred to as “Bilateral II”.

1663 Agreement between the European Community and its Member States, of the one part, and the Swiss 
Confederation, of the other, on the free movement of persons, OJ 2002 L 114, 6 et seq., entered into force 
in 1 June 2002. 
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2.3.1 Primacy and direct effect of the Agreement 

The question arises whether the ECJ’s doctrine of  primacy and direct effect as developed 
in the context of  the Treaty also applies under the Agreement. Surprisingly, the ECJ has 
not addressed this question in its case law concerning the interpretation of  the Agreement 
to date. In the recent cases Stamm, Grimme, Fokus Invest and Hengartner the ECJ did not 
explicitly address the question of  primacy and direct effect1664, although one could argue 
that the ECJ must have accepted primacy and direct effect implicitly in these cases since 
the ECJ eventually decided these cases based on substantive grounds. In the author’s view, 
this question should indeed be answered in the affirmative. As far as primacy is concerned, 
this follows from considerations of  the ECJ in Haegeman, discussed in section 2.2.9 of  this 
chapter, which are formulated in such a generic fashion that one can reasonably conclude 
that they can be applied by analogy in the context of  the Agreement as far as the Union is 
concerned. The same conclusion is valid as far as the direct effect of  the provisions of  the 
Agreement is concerned. Reference is made in this regard to Advocate General Colomer in 
his Opinion in Zentralbetriebsrat der Landeskrankenhäuser Tirols. With reference to the relevant 
case law of  the ECJ in the field of  the APC Agreements, the Advocate General concludes 
that there is no reason why the ECJ case law on the direct effect in the context of  the free 
movement of  persons under the Treaty may not be applied to Article 9 of  Annex I to the 
Agreement with Switzerland.1665 It is expected that the ECJ, on being explicitly asked about 
this point in the future, will arrive at the same conclusion.

2.3.2 Interpretation of the Agreement

A subsequent question is that of  the interpretation of  the Agreement. Insofar as the Union 
is concerned, it follows from Stamm, Grimme, Fokus Invest and Hengartner, referred to above, 
that the ECJ has jurisdiction to interpret the provisions of  the Agreement. The question 
nevertheless is the extent to which an interpretation in the field of  the Treaty freedoms can 
be transposed to the Agreement. In this respect, Article 16(2) of  the Agreement provides 
that insofar as the application of  this Agreement involves concepts of  Community law, 
account must be taken of  the relevant case law of  the ECJ prior to the date of  the signing of  

1664 ECJ 22 December 2008, C-13/08, Stamm [2008] ECR I-11087; ECJ 12 November 2009, C-351/08, Grimme 
[2009] ECR I-10777; CJEU 11 February 2010, C-541/08, Fokus Invest AG [2010] ECR I-1025; CJEU 15 July 2010, 
C-70/09, Hengartner and Gasser, not yet reported, para. 43.

1665 Opinion of Advocate General Colomer delivered on 6 June 2006, C-339/05, Zentralbetriebsrat der 
Landeskrankenhäuser Tirols [2006] ECR I-7097, point 45. Since the parties had agreed a permanent 
suspension of the proceedings, the ECJ did not have to rule on this issue. See also C-332/07, Holzinger, in 
which the question of direct effect was raised. However, this case was removed from the register of the ECJ 
before it issued its judgment. 
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the Agreement.1666 From the wording of  this provision, which more or less resembles Article 
6 of  the EEA Agreement, one can infer that homogeneity in the interpretation of  the 
provisions of  the Agreement is not obvious and is at least subject to certain limitations.1667 
In addition, in Grimme the ECJ explicitly noted that the Swiss Confederation did not join 
the internal market of  the Union.1668 It consequently held that the interpretation given to the 
provisions of  Union law concerning the internal market cannot be automatically applied 
by analogy to the interpretation of  the Agreement, unless there are express provisions to 
that effect laid down by the Agreement itself.1669 One could thus derive from this case law 
that, in the absence of  clear indications to the contrary, the interpretation of  the provisions 
of  the Agreement do not necessarily converge with the corresponding provisions in the 
Treaty. This approach thus deviates from the approach taken by the ECJ in the context of  
the APC Agreements which seems to take uniform interpretation as a starting point but 
which interpretation could subsequently be modified in the presence of  clear indications 
to the contrary. Nevertheless, it is stated in the preamble of  the Agreement that the parties 
wish to bring about the free movement of  persons on the basis of  the rules applying in 
the European Community. In the author’s view, this can be seen as an indication that, to 
the extent the provisions of  the Agreement are identical in substance to the corresponding 
Treaty provisions, the former have to be interpreted uniformly.

2.4 The Member States’ associated and dependent territories

As was established in Chapter III, the status of  the Member States’ associated and dependent 
territories under EU law with respect to third-country investment is rather peculiar. This 
is because these territories can be regarded as either (part of) a Member State or as a third 
country for purposes of  the Treaty provisions on freedom of  investment, depending 
on the circumstances. Nevertheless, all these territories have in common that they are 
constitutionally linked to the Member States so that the relations between these territories 

1666 Pursuant to Article 16(2) of the Agreement, case law after this date must be brought to Switzerland’s 
attention. To ensure that the Agreement works properly, a Joint Committee will, at the request of either 
contracting party, determine the implications of such case law.

1667 This provision states the following: “Without prejudice to future developments of case law, the provisions of 
this Agreement, in so far as they are identical in substance to corresponding rules of the Treaty establishing 
the European Economic Community and the Treaty establishing the European Coal and Steel Community 
and to acts adopted in application of these two Treaties, shall, in their implementation and application, be 
interpreted in conformity with the relevant rulings of the Court of Justice of the European Communities 
given prior to the date of signature of this Agreement.”

1668 ECJ 12 November 2009, C-351/08, Grimme [2009] ECR I-10777, para. 27; CJEU 15 July 2010, C-70/09, 
Hengartner and Gasser, not yet reported, para. 41. 

1669 ECJ 12 November 2009, C-351/08, Grimme [2009] ECR I-10777, para. 29; CJEU 11 February 2010, C-541/08, 
Fokus Invest AG [2010] ECR I-1025, para. 28; CJEU 15 July 2010, C-70/09, Hengartner and Gasser, not yet 
reported, para. 42.

2.4 The Member States’ associated and dependent territories
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and the Member States are governed by the Treaty instead of  by separate international 
agreements.1670 In Chapter III.3.2, the specific arrangements applicable in the relations 
between the Member States and the Member States’ associated and dependent territories 
have already been discussed. In this regard, only the special arrangements applicable between 
the OCTs and the Member States need to be explored more closely. 

The relations between the Member States and the OCTs are governed by a special 
association which has been established by virtue of  Article 198 TFEU. Its objective is the 
promotion of  the economic and social development of  the countries and territories and 
the establishment of  close economic relations between them and the Union as a whole.1671 
The relations between the OCTs and the Union are furthermore governed by the OCT 
Decision, which is periodically updated and the most recent version of  which dates from 
27 November 2001 and is valid until 31 December 2013.1672 The provisions of  the OCT 
Decision 2001 can be divided into two main categories: provisions on development finance 
cooperation and provisions on economic and trade cooperation, including investment.1673 It 
is based on an approach analogous to that for cooperation between the Union and the ACP 
states under the Cotonou Agreement, as discussed in section 2.2.5 of  this chapter, despite 
the significant differences between the ACP states and today’s OCTs.1674 

Given that the OCT Decision is not an international agreement but constitutes part of  
secondary EU law by virtue of  Article 203 TFEU, it is safe to conclude that the principles 
relating to primacy and direct effect developed in the context of  the Treaty as discussed 
in Chapter V.2.3 are similarly applicable in the context of  the OCT Decision 2001. This is 
confirmed in Kaefer where the ECJ assessed the question of  direct effect in the context of  
Article 176 of  the OCT Decision 1986 based on the same principles as applicable under 
the Treaty.1675 From CILFIT it furthermore follows that the same conclusion is valid with 

1670 Cf. Commission Staff Working Document accompanying the Green Paper ‘Future relations between the EU 
and the Overseas Countries and Territories’ of 25 June 2008, COM(2008) 383 final, 5 et seq.

1671 See Article 198 TFEU. It is observed for the sake of completeness that a number of associated and 
dependent territories are also a party to the Cotonou Agreement, discussed in section 2.2.5 of this chapter. 

1672 Whereas the current Overseas Association Decision was initially applicable until 31 December 2011, its 
duration has been extended until 31 December 2013 following technical amendments made in 2007; cf. 
European Commission, ‘Green paper - Future relations between the EU and the overseas countries and 
territories’ of 25 June 2008, COM(2008) 383 final, 4. 

1673 Ibid., 4. See also Title I and Title II of the OCT Decision 2001.

1674 Communication from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions dated 6 November 2009, COM(2009) 623 final, 2, 
where it is observed that for this reason an open discussion has been launched by the Commission on the 
case for replacing this approach by one that is tailored to the OCTs’ specific needs, their potential and their 
unique relationship with the EU.

1675 ECJ 12 December 1990, C-100/89 and C-101/89, Kaefer and Procacci [1990] ECR I-4647, paras 21 et seq.
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regard to the interpretation of  the OCT Decision 2001. From this decision it follows that 
every provision of  Union law must be placed in its context and interpreted in the light of  
the provisions of  Union law as a whole, regard being had to the objectives thereof  and 
to its state of  evolution at the date on which the provision in question is to be applied. 
This implies that the interpretation given to the provisions included in the Treaty cannot 
automatically be transposed to comparable provisions included in the OCT Decision 2001.

3 The impact of the freedom of establishment on 
Member States’ corporate income tax systems in 
situations involving third-country investments

3.1 Introduction

In the sections below, the impact of  freedom of  establishment under EU law on the 
application of  restrictive CIT measures on income from investment involving third countries 
is examined with respect to access. To this end, the relevant provisions relating to freedom 
of  establishment included in the Treaty, the EEA Agreement, the APC Agreements and 
the Agreement between the Community and Switzerland on the free movement of  persons 
are examined and their impact on corporate income taxation is discussed in the light of  the 
concept of  international tax neutrality. The relations between the Member States and their 
associated and dependent territories are examined and assessed as well. 

In order to facilitate the analysis, the scope of  freedom of  establishment in the field of  
corporate income taxation under the Treaty, as understood in an intra-Union context, is 
briefly recalled. In Chapter V.2.4 it was established that, when evaluating whether or not 
a restrictive CIT measure is in breach of  one of  the Treaty freedoms, the first step is to 
determine whether the Treaty freedom may actually be invoked at all. It can be derived from 
the previous chapters that the following conditions must be met in order for the conclusion 
to be drawn that a restrictive CIT measure applied by a Member State constitutes, in terms 
of  access, a restriction of  the freedom of  establishment. 

In the first place, there must be a sufficient link, in terms of  causality, between the contested 
CIT measure and the freedom of  establishment. It is submitted that no causality exists if  
the restrictive effects on the transactions as defined under the relevant provisions relating 
to the freedom of  establishment are, from the viewpoint of  the contested CIT measure 
at issue, only coincidental. In such a case, the link between the contested CIT measure 
and the freedom of  establishment must be considered to be too indirect or too tenuous. 
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It must then be assumed that the scope of  the free movement provision invoked and, 
hence, the degree of  legal economic integration was not intended to cover the tax measure 
concerned.1676 In addition, a taxpayer can be denied access to the freedom of  establishment 
in situations of  tax evasion where the conditions laid down by the freedom of  establishment 
are formally not observed. In other cases, the benefits of  the freedom of  establishment may, 
it is true, be denied on substantive grounds relating to the need to combat tax avoidance, 
subject to the requirements of  suitability and proportionality. This is, however, a question 
of  the substantive scope of  rather than of  access to the freedom of  establishment and is 
dealt with in Chapter VII. Finally, there must be an establishment: this means integration 
into the national economy of  a State and involves two factors: physical location and the 
exercise of  a genuine economic activity, both on a permanent basis or at least on a durable 
one. It furthermore involves a sufficient degree of  independence and a sufficient degree of  
management and control within that State.1677 In other words, a genuine economic link is 
required. It is emphasized in this regard that this latter requirement cannot easily be classified 
within the traditional categories of  access, discrimination and justification grounds. Here, 
one sees that the complexities of  the case law of  the ECJ cannot always be captured in a 
simple three-step decision scheme. It nonetheless remains clear that an establishment set 
up in another Member State and which does not carry on genuine economic activities is 
effectively not protected under freedom of  investment. 

3.2 The freedom of establishment under Articles 49 and 54 TFEU in 
the field of corporate income taxation

3.2.1 Access and interpretation in situations involving third-country investments 

In this section, it is examined whether and to which extent a restrictive CIT measure applied 
by a Member State with respect to income derived from investments involving a third country 
falls, in terms of  access, under the scope of  the freedom of  establishment in Articles 49 and 
54 TFEU. In this regard, it is recalled that, as a general rule, the Member States are required 
to apply the free movement provisions ratione loci unrestrictedly, unless a specific territorial 
limitation is included to that end.1678 As far as the freedom of  establishment included in the 
Treaty is concerned, it can be observed that the latter is the case. Article 49 TFEU requires 
the establishment to be situated in a Member State. This is irrespective of  whether the 
right of  primary establishment or the right of  secondary establishment is exercised. Put 

1676 See in detail: Chapter V.2.4.3. 

1677 See in detail: Chapter II.2.3.5.

1678 See Chapter III.2.3.
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differently, Article 49 TFEU requires both the primary and secondary establishment to be 
situated in the territory of  a Member State.1679 On that basis, the ECJ held in A and B that 
the provisions relating to the freedom of  establishment under the Treaty do not contain 
any provision which extends the scope of  these provisions to situations concerning the 
establishment of  a company of  a Member State in a non-member country.1680

In addition to the above, both under the right of  primary and secondary establishment, 
Article 49 TFEU requires the investor to be a national of  a Member State.1681 Hence, a 
branch which is established in a Member State and which was set up by a company 
incorporated under the laws of  and established in a third country enjoys no protection 
under the freedom of  establishment in situations where this branch receives income from 
other Member States. From an international tax neutrality perspective, one could wonder 
whether this is desirable. Imposing a nationality requirement under these circumstances 
confers a competitive disadvantage on a branch operating within the Union in comparison 
to its European counterparts investing within the Union in the same way. The latter enjoy 
the protection offered by Article 49 TFEU within the Union whereas the former is not 
protected once it decides to invest in another Member State. This may be not in line with 
the benchmark of  international tax neutrality, which requires a Member State to guarantee 
that the balance between tax burden and corresponding public goods and services offered 
is not distorted to the detriment of  transnational investment.

3.3 National treatment requirement under Article 55 TFEU in the 
field of corporate income taxation

3.3.1 Access and interpretation in situations involving third-country investments

Pursuant to Article 55 TFEU, Member States must accord nationals of  the other Member 
States the same treatment as their own nationals as regards participation in the capital 
of  companies or firms within the meaning of  Article 54 TFEU, without prejudice to 
the application of  the other provisions of  the Treaties. This provision basically imposes 

1679 Based on Article 49 TFEU, restrictions on the freedom of establishment of nationals of a Member State in 
the territory of another Member State are prohibited (primary establishment). This prohibition also applies 
to restrictions on the setting up of agencies, branches or subsidiaries by nationals of any Member State 
established in the territory of any Member State (secondary establishment). Hence, the right of secondary 
establishment requires both the primary and secondary establishment to be situated in the territory of a 
Member State. 

1680 ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871, para. 29; similarly: ECJ 23 April 2008, 
C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 88.

1681 Cf., with regard to primary establishment, ECJ 15 July 2010, C-70/09CJEU 15 July 2010, C-70/09, Hengartner 
and Gasser, not yet reported, para. 26; ECJ 25 June 1992, C-147/91, Ferrer Laderer [1992] ECR I-4097, para. 9.
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an obligation of  national treatment for foreign direct investments within the Union. To 
that extent, it is comparable to similar national treatment obligations under international 
law, such as the one included in the OECD Declaration on International Investment 
and Multinational Enterprises.1682 Nevertheless, until now, the autonomous meaning of  
Article 55 TFEU in general and in the field of  corporate income taxation in particular 
appears to be rather limited. Only in a few cases was this provision actually under the 
ECJ’s consideration. In Daily Mail the ECJ held that Article 55 TFEU has an autonomous 
meaning in that it ensures that a company that has exercised its right of  establishment by 
taking part in the incorporation of  a company in another Member State will receive the 
same treatment as nationals of  that Member State as regards participation in the capital 
of  the new company.1683 However, from subsequent case law of  the ECJ one can infer that 
the scope of  Article 55 TFEU significantly overlaps that of  the freedom of  establishment 
under Article 49 TFEU. For instance, in Commission v. United Kingdom, the ECJ held that 
the rules at issue, which imposed certain ownership and nationality requirements for the 
registration of  a fishing vessel, were not only in conflict with the freedom of  establishment, 
but also contrary to Article 55 TFEU in so far as it related to the control of  companies.1684 
In addition, in Commission v. Portugal, the ECJ firstly held that the contested measure, which 
denied the acquisition of  certain substantial shareholdings in companies which are to be 
re-privatized, was contrary to the free movement of  capital. On being asked whether this 
provision was also in conflict with the freedom of  establishment, the ECJ ruled that there 
was no need for a separate examination of  the contested measure in the light of  the Treaty 
rules concerning freedom of  establishment, not only under Article 49 TFEU, but also under 
Article 55 TFEU, without making any distinctions between the two provisions.1685 It follows 
that the substantive scope of  Article 55 TFEU to a large extent overlaps with the scope of  
Article 49 TFEU.1686 

The question arises as to the extent to which this provision may be invoked, in terms of  
access, in situations involving the corporate taxation by a Member State of  income from 
investments involving a third country. In this regard, it can be established that Article 55 
TFEU applies ratione personae to nationals of  a Member State only. Hence, third-country 
companies established in one of  the Member States participating in the capital of  companies 

1682 As discussed in Chapter V.3.4. 

1683 ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, para. 17. 

1684 ECJ 4 October 1991, C-246/89, Commission v. United Kingdom [1991] ECR I-4585, para. 33.

1685 ECJ 4 June 2002, C-367/98, Commission v. Portugal [2002] ECR I-4731, para. 56.

1686 In the same vein: J. Wouters, Het Europese vestigingsrecht voor ondernemingen herbekeken (dissertation 
Leuven, 1996-1997), 274., who concludes in the context of ex-Article 221 EC that this provision can be 
considered to be redundant.
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or firms formed in accordance with the law of  another Member State and established within 
the Union cannot rely on the protection offered by this provision. For the same reasons 
as set out in the previous chapter, it is submitted that this is contrary to the benchmark of  
international tax neutrality. 

3.4 Freedom of establishment under Article 31 EEA Agreement in the 
field of corporate income taxation 

3.4.1 Access and interpretation 

Article 31 EEA Agreement provides that the freedom of  establishment of  nationals of  one 
of  the EU or EEA Member States in the territory of  any other of  these states may not be 
restricted. The same applies with respect to the setting up of  agencies, branches or subsidiaries 
by nationals of  any of  these states in the territory of  any of  these states. The question is the 
extent to which any restrictive CIT measure applied by a Member State with respect to income 
derived from investments involving Norway, Iceland or Liechtenstein falls, in terms of  access, 
under the scope of  the freedom of  establishment in Article 31 EEA Agreement.

In section 2.1.2 of  this chapter, it was concluded on the basis of  the case law of  the ECJ 
that to the extent the provisions of  the EEA Agreement are identical in substance to the 
corresponding Treaty provisions, the former are to be interpreted uniformly. On that 
basis, it can reasonably be concluded that the concept of  establishment under the EEA 
Agreement is similar to that under the Treaty. For the same reason, the requirement that 
there must be a sufficient link between the contested CIT measure and the freedom of  
establishment imposed under Article 49 TFEU must be similarly interpreted under Article 
31 EEA. Likewise, a taxpayer can be denied access to the freedom of  establishment under 
Article 31 EEA in situations of  tax evasion where the conditions laid down by the freedom 
of  establishment have formally not been observed. 

Indeed, from the case law of  the ECJ in the field of  corporate income taxation one cannot 
infer that the interpretation by the ECJ of  the freedom of  establishment under Article 31 
EEA diverges, with regard to access, from the interpretation given to Article 49 TFEU. In 
Keller, for example, the ECJ considered the contested tax measure to fall both within the 
substantive scope of  the freedom of  establishment under Article 49 TFEU and Article 
31 EEA based on exactly the same grounds.1687 From the case law of  the ECJ it moreover 
follows that Article 31 EEA Agreement has direct effect so that taxpayers may directly 

1687 ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529, para. 49; ECJ 19 November 2009, C-540/07, Commission 
v. Italy [2009] I-10983, para. 66. 
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rely on this provision.1688 It is therefore safe to conclude that any restrictive CIT measure 
applied by a Member State with respect to income derived from investments involving 
Norway, Iceland or Liechtenstein falls, in terms of  access, under the scope of  the freedom 
of  establishment under Article 31 EEA Agreement on the same terms as applicable in an 
intra-Union context under Articles 49 and 54 TFEU. 

3.4.2 Relationship with Article 124 EEA Agreement in the field of corporate income taxation

The wording of  Article 124 EEA closely resembles the wording of  Article 55 TFEU. It 
is therefore submitted that, based on the principle of  homogeneity, the interpretation of  
Article 124 EEA does not diverge from the interpretation of  Article 55 TFEU. Based on 
the analysis made in section 3.3 of  this chapter, it can therefore be concluded that the 
substantive scope of  Article 124 EEA largely overlaps with the scope of  Article 31 EEA. 

3.5 The freedom of establishment under Association, Partnership and 
Cooperation Agreements in the field of corporate income taxation

3.5.1 Introduction

As was mentioned earlier, the Member States have entered into a large number of  Association, 
Partnership and Cooperation Agreements with third countries. A substantial number 
of  these agreements provide, to a greater or lesser extent, for freedom of  establishment 
between the Member States and the other contracting third country. In the below sections, 
the impact of  the freedom of  establishment included in these agreements on the application 
by a Member State of  a restrictive CIT measure to income deriving from investments 
involving the respective third country is, in terms of  access, examined in more detail. This 
examination will be structured on the lines of  the different categories of  Association, 
Partnership and Cooperation Agreements as presented in Section 2.2.10 of  this chapter. 
In this regard, it is noted from the outset that to the extent the wording of  the provisions 
relating to freedom of  establishment within the respective group of  Agreements is similar 
only the provisions as included in one selected Agreement are examined. These provisions 
subsequently serve as a benchmark for the interpretation of  the similar provisions in the 
other Agreements as well. 

It is emphasized that the APC Agreements are not analysed in detail. The sections below 
only focus on the interpretation of  the core provisions relating to freedom of  establishment 
and their impact on Member States’ CIT systems applied to investments involving any APC 

1688 Cf. inter alia, ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529 and ECJ 23 October 2008, C-157/07, 
Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061.
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country. These provisions often, to a greater or lesser extent, contain several sector-related 
exceptions or other specific, and sometimes very detailed, derogations on the freedom 
of  establishment, and may provide for various transitional periods. These exceptions and 
derogations are, however, not elaborated on. 

3.5.2 Europe Agreements

3.5.2.1 Access and interpretation 

With regard to the question of  access, the Europe Agreements can be grouped into two 
categories according to the design of  their provisions on the freedom of  establishment. The 
first category can be found in the Europe Agreements with Bulgaria, the Czech Republic, 
Hungary, Poland, Romania and Slovakia. Taking the Agreement concluded with the Czech 
Republic as a benchmark, it is observed that Article 45(3) of  the Czech EA, which is 
the relevant provision in this respect, lays down the obligation of  national treatment by 
providing the following: 

“3. Each Member State shall grant, from entry into force of  this Agreement, a treatment no 

less favourable than that accorded to its own companies and nationals for the establishment of  

Czech Republic companies and nationals and shall grant in the operation of  Czech Republic 

companies and nationals established in its territory a treatment no less favourable than that 

accorded to its own companies and nationals.”

In order to determine the scope of  this provision, some of  the major terms applied 
in Article 43(1) of  the Czech EA must be considered. According to this Agreement, 
establishment means, as regards companies, the right to take up and pursue economic 
activities, particularly activities of  an industrial or commercial character, by means of  
the setting up and management of  subsidiaries, branches and agencies.1689 Subsequently, a 
“Community company” or, as the case may be, a “Czech company” is defined as a company 
or a firm set up in accordance with the laws of  a Member State or of  the Czech Republic 
and having its registered office, central administration, or principal place of  business in the 
territory of  the Community or the Czech Republic.1690 Lastly, a subsidiary of  a company is 
defined as a company which is effectively controlled by the first company.1691 It follows from 
these definitions, read together, that the Member States are to grant national treatment to 
the establishment by Czech companies of  branches or subsidiaries in their territory. This 
requirement applies not only with respect to the entry in the Union territory of  the branch 

1689 Article 45(4)(a)(ii) read in conjunction with Article 45(4)(c) of the Czech EA. 

1690 Article 49(1) of the Czech EA.

1691 Article 45(4)(b) of the Czech EA.
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or subsidiary itself, but also as regards the subsequent operation of  this branch or subsidiary 
after entry.1692 

The question arises as to the extent to which the freedom of  establishment under Article 
45(3) of  the Czech EA must be interpreted differently, with regard to access, in comparison 
to Article 49 TFEU, in the field of  corporate income taxation. In this regard, the case law of  
the ECJ as discussed in section 2.2.10 of  this chapter must be recalled. From this case law, it 
follows that the extension of  the interpretation of  a provision in the Treaty to a comparably, 
similarly or even identically worded provision of  an agreement concluded by the Union 
with a non-member country depends on, inter alia, the aim pursued by each provision in its 
own particular context. A comparison between the objectives and context of  the agreement 
and those of  the Treaty is of  considerable importance in this regard. It is observed in this 
respect that the wording of  Article 45(3) of  the Czech EA is comparable, but not identical 
to Article 49 TFEU. The question is whether this would justify a diverging interpretation 
of  this provision in the field of  corporate income taxation compared to the interpretation 
given to Article 49 TFEU, with regard to access to this provision. Given the common 
objective of  liberalization of  trade and investment pursued by the provisions relating to the 
freedom of  establishment under the Czech EA1693 and the Treaty, it is concluded that the 
above question must be answered in the negative.1694 

In particular, as far as the interpretation of  the term “establishment” is concerned, the 
author submits that, given the similarity of  the definition of  this term in the Czech EA and 
the same concept under the Treaty, it must be given the same meaning that it has under the 
Treaty. Hence, Article 45(3) of  the Czech EA requires integration into the national economy 
of  the Czech Republic or a Member State and involves two factors: physical location and 
the exercise of  a genuine economic activity, both on a permanent basis or at least on a 
durable one. It furthermore involves a sufficient degree of  independence and a sufficient 
degree of  management and control within the Czech Republic (in the case of  outward 
investments) or in a Member State (in the case of  inward investments). In other words, a 
genuine economic link is required. This conclusion should not be underestimated. It implies 
that, in the author’s view, the existence of  a genuine economic link is, or at least should be, 
the gateway to the freedom of  establishment under the Czech EA.

In addition, Article 45(3) of  the Czech EA requires, like Article 49 TFEU, that there must 
be a sufficient link between the contested CIT measure and the freedom of  establishment. 

1692 See on this distinction: Chapter II.2.3.3.

1693 See section 2.2.1 of this chapter. 

1694 See also, by analogy, ECJ 20 November 2001, C-268/99, Jany and others [2001] ECR I-8615, para. 37.
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It is true that this provision stipulates that Member States must grant national treatment 
for the establishment of  Czech Republic companies and in their operations instead of  
requiring Member States not to restrict the freedom of  establishment. Nonetheless, despite 
this difference in wording, it is safe to assume that Article 45(3) of  the Czech EA similarly 
requires a sufficient link between the contested CIT measure, on the one hand, and the 
establishment, including the subsequent operations, on the other, the existence of  which 
link must be determined in the same way as under Article 49 TFEU. This implies that 
the area of  corporate income taxation is not excluded from the scope of  the freedom of  
establishment under Article 45(3) of  the Czech EA.1695 The fact that the Czech EA contains 
a specific tax carve-out provision supports this position.1696 This is because such carve-out 
would be redundant if  the area of  corporate income taxation were to be a priori excluded 
from the scope of  the agreement. Lastly, it follows by analogy that a taxpayer can be denied 
access to the freedom of  establishment under Article 45(3) of  the Czech EA in situations 
of  tax evasion.

Notwithstanding the above, it is observed that the Czech EA provides for a number of  
exceptions to the requirement of  national treatment. Firstly, the Czech EA specifically aims 
at combating, in two different ways, the phenomenon of  “Europe Agreement shopping”. 
Firstly, it requires third-country companies that set up a registered office only in the Czech 
Republic in order to enjoy the benefits of  the Czech EA to have a real and continuous link 
with the economy of  one of  the Member States.1697 As observed in the scholarly literature, 
this requirement prevents the Czech Republic from being used by third-country companies 
to easily enter the common market of  the Union by merely setting up a registered office 
in the Czech Republic.1698 Secondly, where measures concerning third-country access to the 
Union market are circumvented through the provisions of  the Czech EA, Member States 
are allowed to apply any measure to prevent this circumvention.1699 This provision might 
be of  relevance in the field of  corporate income taxation where a justified company tax 
restriction applied vis-à-vis a third country, for instance a withholding tax, is circumvented 
by interposing a Czech intermediate company. Under these circumstances, the benefits 
of  the freedom of  establishment under the Czech EA may be denied, although one may 
wonder whether a company tax restriction is really concerned with “market access”. In 

1695 See also Bezborodov, 689, who draws the same conclusion in the comparable context of the freedom of 
establishment under the Partership and Cooperation Agreements.

1696 Cf. Article 115(2) of the Czech EA. 

1697 Article 45(a) of the Czech EA.

1698 Cf. Weiss, 261-262. A similar requirement can be derived from Article 54 TFEU read in conjunction with the 
General Programme for the abolition of restrictions on freedom of establishment discussed in Chapter 
IX.2.1.4.

1699 Article 49(4) of the Czech EA.
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any event, as will be demonstrated in Chapter IX.2, the above shopping practices can also 
be combatted under the provisions relating to the freedom of  establishment under the 
Treaty where the use of  a dual resident or intermediate company does not involve genuine 
economic activities. Given the common objective of  liberalization of  trade and investment 
pursued by the provisions relating to the freedom of  establishment under the Czech EA 
and the Treaty, it is concluded that the benefits of  the freedom of  establishment under the 
Czech EA may be denied in the field of  corporate income taxation under the same terms as 
they can be denied in the context of  Article 49 TFEU.1700 

To conclude, the freedom of  establishment under Article 45(3) of  the Czech EA must not be 
interpreted differently, with regard to access, in comparison to Article 49 TFEU in the field of  
corporate income taxation. The same holds true with regard to the corresponding provisions 
relating to the freedom of  establishment included in the Europe Agreements concluded with 
Bulgaria, Hungary, Poland, Romania and Slovakia. The proposed converging interpretation 
is not only in line with the objective of  liberalization of  trade and investment pursued by the 
Czech EA and the aim of  liberalization underlying Article 45(3) of  the Czech EA. It also 
promotes the idea of  international tax neutrality since it facilitates companies in carrying on 
genuine economic activities transnationally in the Member States or the Czech Republic, as 
the case may be, through a fixed establishment, i.e. a branch or subsidiary, provided that such 
an establishment involves a sufficient degree of  independence and a sufficient degree of  
management and control within the Member State concerned or the Czech Republic. 

A second category of  Europe Agreements has been concluded with Estonia, Latvia, 
Lithuania and Slovenia. The wording of  the relevant provision relating to freedom of  
establishment under Article 43(1) of  the Estonian EA, which is taken as a benchmark, 
differs slightly from Article 45(3) of  the Czech EA. It provides the following:

“1. The Community and its Member States shall grant, except for the sectors included in Annex 

VII,

i. from entry into force of  this Agreement, treatment no less favourable than that accorded 

by Member States to their own companies or to any third country company, whichever is 

the better, with regard to the establishment of  Estonian companies;

ii. from entry into force of  this Agreement, to subsidiaries and branches of  Estonian 

companies, established in their territory, treatment no less favourable than that accorded 

by Member States to their own companies and branches or to subsidiaries and branches of  

any third country company established in their territory, whichever is the better, in respect 

of  their operation (..).”

1700 In detail: Chapter IX.2.
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Despite the difference in wording compared to Article 45(3) of  the Czech EA, it is submitted 
that this difference is immaterial with regard to the question of  access. In fact, the Estonian 
EA goes one step further than the Czech EA in that it requires the Member States to grant 
the better of  national treatment and most-favoured treatment. This is, however, immaterial 
for answering the question as to the extent to which Member States’ CIT measures fall, 
in terms of  access, within the ambit of  the freedom of  establishment included in the 
agreement.1701 Hence, the above conclusions drawn in the context of  the Czech EA are valid 
in the context of  the agreements concluded with Estonia, Latvia, Lithuania and Slovenia. 

3.5.3 Stabilisation and Association Agreements

3.5.3.1 Access and interpretation 

With regard to the question of  access, the Stabilisation and Association Agreements 
can basically be grouped into a single category according to the design of  their freedom 
of  establishment provisions, although they differ in terms of  permitted exceptions and 
derogations, such as transition periods and sector-related exceptions. These agreements all 
contain provisions relating to freedom of  establishment, including anti-avoidance measures, 
which are to a large extent comparable to Article 43(1) of  the Estonian EA discussed in the 
previous section. In this respect, the Stabilisation and Association Agreement concluded 
with Albania serves as a benchmark. Article 50(3) of  the Albanian SAS provides the 
following: 

“3. The Community and its Member States shall grant, from the date of  entry into force of  this 

Agreement: 

i. as regards the establishment of  Albanian companies, treatment no less favourable than 

that accorded by Member States to their own companies or to any company of  any third 

country, whichever is the better;

ii. as regards the operation of  subsidiaries and branches of  Albanian companies, established 

in their territory, treatment no less favourable than that accorded by Member States to 

their own companies and branches, or to any subsidiary and branch of  any third country 

company, established in their territory, whichever is the better.”

The question arises as to the extent to which the freedom of  establishment under Article 
50(3) of  the Albanian SAS must be interpreted differently, with regard to access, compared 
to Article 49 TFEU in the field of  corporate income taxation. In this regard, it is recalled 
that the Stabilisation and Association Agreements are clearly inspired by the former Europe 

1701 This difference may be material but only as far as the issue of discrimination and justification grounds is 
concerned. 
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Agreements. Nonetheless, by focussing on regional cooperation and suggesting the creation 
of  a less intense form of  association, they nonetheless differ in some substantial aspects as 
well.1702 However, in the author’s view, these differences are not sufficient to justify a diverging 
interpretation, with regard to access, of  the freedom of  establishment under Article 50(3) 
of  the Albanian SAS compared to the freedom of  establishment under Article 43(1) of  the 
Estonian EA and Article 49 TFEU. It is clear from both the wording of  Article 50(3) of  
the Albanian SAS and the aim of  this agreement that this provision aims at liberalization of  
establishment. In addition, the wording of  Article 50(3) of  the Albanian SAS is very similar 
to that of  Article 43(1) of  the Estonian EA. It is therefore submitted that the interpretation 
of  Article 50(3) of  the Albanian SAS in the field of  corporate income taxation should, with 
regard to access, be interpreted in the same way as Article 43(1) of  the Estonian EA and, 
consequently, Article 49 TFEU.

This implies that the freedom of  establishment under Article 50(3) of  the Albanian SAS 
must not be interpreted differently, with regard to access, in comparison to Article 49 
TFEU in the field of  corporate income taxation on the basis of  the analysis made in 
Chapter section 3.5.2.1 of  this chapter, an analysis which is mutatis mutandis valid here. 
The same holds true as far as the corresponding provisions relating to the freedom of  
establishment included in the Stabilisation and Association Agreements concluded 
with Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of  Macedonia, 
Montenegro and Serbia are concerned. 

3.5.4 Partnership and Cooperation Agreements

3.5.4.1 Access and interpretation

With regard to the question of  access, all Partnership and Cooperation Agreements contain 
provisions relating to the freedom of  establishment, including anti-avoidance measures, 
which are comparable to a large extent to Article 43(1) of  the Estonian EA discussed in the 
previous section. However, these provisions substantially differ from those included in the 
Europe and Stabilisation and Association Agreements in one important aspect: the former 
only impose on the Member States an obligation of  most-favoured-nation treatment on 
the establishment and/or subsequent operations of  subsidiaries and/or branches. They 
lack a national treatment requirement and hence differ from the provisions included in the 
latter agreements. This can be derived from Article 23 of  the Agreement concluded with 
Armenia, which can serve as a benchmark in this regard:

1702 See section 2.2.2 of this chapter. 
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“1 The Community and its Member States shall grant treatment no less favourable than that 

accorded to any third country for the establishment of  Armenian companies as defined in 

Article 25(d).

2 Without prejudice to the reservations listed in Annex IV, the Community and its Member States 

shall grant to subsidiaries of  Armenian companies established in their territories a treatment no 

less favourable than that granted to any Community companies, in respect of  their operation.

3 The Community and its Member States shall grant to branches of  Armenian companies 

established in their territories treatment no less favourable than that accorded to branches of  

companies of  any third country, in respect of  their operations.”

It is submitted, however, that the difference in wording compared to Article 43(1) of  the 
Estonian EA is immaterial with regard to the question of  access. It is true that the Armenian 
PCA differs from the Estonian EA in that the latter goes one step further since it requires the 
Member States to grant the better of national treatment and most-favoured-nation treatment. 
Admittedly, this difference may be material but only as far as the question of  discrimination 
and justification grounds is concerned. In the author’s view, it is immaterial for answering the 
question as to the extent to which Member States’ CIT measures fall, in terms of  access, within 
the ambit of  the provisions relating to freedom of  establishment included in the agreement. 

The question subsequently arises as to the extent to which the freedom of  establishment 
under Article 23 of  the Armenian PCA must be interpreted differently, with regard to 
access, compared to Article 49 TFEU in the field of  corporate income taxation. It is recalled 
in this regard that the Partnership and Cooperation Agreements aim, inter alia, at creating a 
new environment for the contracting parties’ economic relations and in particular for the 
development of  trade and investment, instruments which were considered indispensable 
for economic restructuring and technological modernization, although it is recognized that 
the Partnership and Cooperation Agreements are not fully identical. In the author’s view, 
for the same reasons as put forward in the context of  Article 45(3) of  the Czech EA and 
Article 50(3) of  the Albanian SAS, there is no valid reason for a diverging interpretation of  
Article 23 of  the Armenian PCA in comparison to Article 49 TFEU, with regard to access. 

This implies that the freedom of  establishment under Article 50(3) of  the Albanian SAS 
must not be interpreted differently, with regard to access, in comparison to Article 49 TFEU 
in the field of  corporate income taxation on the basis of  the analysis made in Chapter section 
3.5.2.1 of  this chapter, an analysis which is mutatis mutandis valid here. The same holds true 
for the corresponding provisions relating to the freedom of  establishment included in the 
Partnership and Cooperation Agreements concluded with Azerbaijan, Georgia, Kazakhstan, 
Kyrgyzstan, Moldova, Russian Federation, Tajikistan, Ukraine and Uzbekistan. 
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3.5.5 Euro-Mediterranean Association Agreements

3.5.5.1 Access and interpretation

With regard to the question of  access, the Euro-Mediterranean Association Agreements can 
be grouped in two categories according to the design of  their provisions on the freedom of  
establishment. The first category can be found in the Agreement concluded with Jordan. 
Article 30 of  this Agreement provides the following:

1. (a) The Community and its Member States shall grant for the establishment of  Jordanian 

companies treatment no less favourable than that accorded to like companies of  any third 

country.

(b) Without prejudice to the reservations listed in Annex V, the Community and its Member 

States shall grant to subsidiaries of  Jordanian companies established in a Member State 

treatment no less favourable than that accorded to any like Community company, in respect of  

their operations. 

(c) The Community and its Member States shall grant to branches of  Jordanian companies, 

established in a Member State, treatment no less favourable than that accorded to like branches 

of  companies of  any third country, in respect of  their operations.”

It can be established that the wording of  this provision is virtually identical to that of  Article 
23 of  the Partnership and Cooperation Agreement concluded with Armenia as discussed in 
the previous section. In addition, from the Preamble of  the Jordan EMAA it follows that 
this Agreement aims at establishing lasting relations based on reciprocity and partnership 
and at further integrating Jordan’s economy into the European economy.1703 On this basis, 
it is concluded that the analysis made in the context of  Article 23 of  the Armenian PCA is 
equally valid here. This implies that the freedom of  establishment under Article 30(1) of  the 
Jordan EMAA must not be interpreted differently, with regard to access, in comparison to 
Article 49 TFEU in the field of  corporate income taxation. 

The second category is the Euro-Mediterranean Association Agreements concluded 
with Algeria, Egypt, Israel, Lebanon, Morocco, the Palestinian Authority and Tunisia. In 
this regard, it suffices to observe that these agreements do not provide for independent 
liberalization requirements relating to the freedom of  establishment. Article 30(1) of  the 
Euro-Mediterranean Association Agreement concluded with Egypt, for example, provides 
only that the contracting parties will consider extending the scope of  the Agreement to 
include the right of  establishment of  companies of  one party in the territory of  another 

1703 Second recital of the Preamble of the Jordan EMAA. 
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party. In this regard, the Association Council must make the necessary recommendations 
for the implementation of  this objective. Similar provisions are found in the agreements 
with Morocco, Israel and Tunisia. Article 30(1) of  the agreement concluded with Lebanon, 
in addition, merely stipulates that treatment granted by either party to the other with 
respect to the right of  establishment must be based on each party’s commitments and other 
obligations under the GATS. A similar provision is found in Article 30(1) of  the Agreement 
with Algeria, which provides that the European Community and its Member States must 
extend to Algeria (most-favoured-nation) treatment which they are obliged to grant under 
Article II.I of  the GATS.1704 The Agreement with the Palestinian Authority, lastly, contains 
no provision relating to the freedom of  establishment whatsoever.

It follows that the second group of  Euro-Mediterranean Partnership Agreements, as 
the agreements currently stand, only contains an obligation to cooperate rather than to 
liberalize transnational establishment or merely confirms or incorporates (a part of) the 
existing obligations under the GATS in order to achieve the aims of  the agreement. 
The agreements do not provide for autonomous provisions relating to the freedom of  
establishment. Thus, the corporate taxation by a Member State of  income deriving from 
investments involving one of  these countries is not affected by any provisions relating to the 
freedom of  establishment included in the Euro-Mediterranean Association Agreements. 
Under the Agreement concluded with Algeria, these measures may nevertheless be subject 
to the most-favoured-nation requirement incorporated in Article II.I of  the GATS under 
the terms set out in that agreement.1705

3.5.6 Cotonou Agreement

3.5.6.1 Access and interpretation

As was established in section 2.2.5 of  this chapter, the Cotonou Agreement strongly reflects 
the social dimension of  the current process of  globalization by focusing on reducing and 
eventually eradicating poverty and promoting sustainable development. Parallel to these 
objectives it aims as well at the gradual integration of  the ACP countries into the global 
economy. In this respect, the Cotonou Agreement differs from the agreements discussed so 
far. This difference is underlined by the fact that the Cotonou Agreement does not contain 
provisions relating to the freedom of  establishment. It rather contains several provisions 

1704 This provision stipulates the following: “With respect to any measure covered by this Agreement, each 
Member shall accord immediately and unconditionally to services and service suppliers of any other 
Member treatment no less favourable than that it accords to like services and service suppliers of any 
other country.”

1705 See in more detail: Chapter V.3.5. 
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aiming at the development, promotion, protection and finance and support of  investment, 
which provisions are, however, of  a mere programmatic nature.1706

However, in the context of  investment financing, the Cotonou Agreement contains a 
separate Annex II which lays down the terms and conditions of  financing by the Investment 
Facility and the European Investment Bank. Article 13 of  Annex II provides for a specific 
non-discrimination clause for business entities and reads as follows: 

“As regards arrangements that may be applied in matters of  establishment and provision of  

services, the ACP States, on the one hand, and the Member States, on the other, shall treat 

nationals and companies or firms of  the ACP States and nationals and companies or firms of  

the Member States respectively on a non-discriminatory basis. However, if, for a given activity, 

an ACP State or a Member State is unable to provide such treatment, the ACP State or the 

Member State, as the case may be, shall not be bound to accord such treatment for that activity 

to the nationals and companies or firms of  the State concerned.”
1707

The question is to which extent Article 13 of  Annex II must be interpreted differently, with 
regard to access, compared to the freedom of  establishment under Article 49 TFEU in the 
field of  corporate income taxation.1708 

It is observed that, unlike the other APC Agreements, the Cotonou Agreement does not 
specifically define what establishment means. It is submitted, however, that even in the absence 
of  such a definition, the definition developed by the ECJ in its case law should be relied upon, 
given the case law of  the ECJ discussed in section 2.2.10 of  this chapter and having regard to 
the benchmark of  international tax neutrality as well. On the same grounds, it must be held 
that access to Article 13 of  Annex II may be denied in situations of  tax evasion where the 
conditions laid down by the freedom of  establishment are formally not observed. The last 
question is whether CIT measures fall, in terms of  causality, under the scope of  Article 13 
of  Annex II on the same terms as they are covered by the freedom of  establishment under 
Article 49 TFEU. Given that this provision broadly requires “non-discriminatory treatment” 

1706 See Article 21 (Investment and private sector development), Article 75 (investment promotion), Article 78 
(Investment protection) and Article 76 (Investment finance and support) of the Cotonou Agreement.

1707 Companies or firms of an ACP state are defined, as far as relevant, as companies or firms constituted under 
civil or commercial law, including corporations and other legal persons and partnerships governed by 
public or private law, formed in accordance with the law of an ACP state and whose statutory office, central 
administration or principal place of business is an ACP state; cf. Article 14(1) of the Cotonou Agreement 
However, a company or firm having only its statutory office in an ACP state must be engaged in an activity 
which has an effective and continuous link with the economy of that ACP state; cf. Article 14(2) of the 
Cotonou Agreement.

1708 As will be demonstrated in more detail in Chapter VII.4.2.5, this provision does not require the Member 
States to grant national treatment vis-à-vis companies established in an ACP state. By contrast, it 
essentially lays down a limited requirement of most-favoured-nation treatment in that Member States are 
not allowed to distinguish, with regard to establishment, between different ACP states.
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as regards “arrangements that may be applied in matters of  establishment”, without further 
specifying the nature of  any measure applied and the bearing it must have on the establishment 
of  companies or firms, it is concluded that this question must be answered in the affirmative. 
The fact that the Cotonou Agreement contains several tax carve-out provisions supports this 
position.1709 To conclude, the non-discrimination clause under Article 13 of  Annex II of  the 
Cotonou Agreement must not be interpreted differently, with regard to access, in comparison 
to Article 49 TFEU in the field of  corporate income taxation.

3.5.7 Association Agreements concluded with other third countries or groups of third 
countries

3.5.7.1 Access and interpretation

With respect to the Association Agreements concluded with other third countries or 
regions, it can simply be observed that the agreements concluded with South Africa, Turkey 
and Mexico only contain an obligation to cooperate rather than an obligation to liberalize 
transnational establishment. Accordingly, the corporate taxation by a Member State of  
income deriving from investments involving one of  these countries is not affected by 
provisions relating to the freedom of  establishment included in these agreements. 

The Association Agreement with Chile, by contrast, does provide for freedom of  
establishment, by virtue of  Article 132 of  this agreement, although subject to major 
exceptions and derogations: 

“In the sectors inscribed in Annex X, and subject to any conditions and qualifications set out 

therein, with respect to establishment, each Party shall grant to legal and natural persons of  the 

other Party treatment no less favourable than that it accords to its own legal and natural persons 

performing a like economic activity.”
1710

The concept of  establishment is defined in Article 131(d) of  this agreement as the 
constitution, acquisition or maintenance of  a legal person or the creation or maintenance of  
a branch or a representative office. Legal persons of  Chile are legal persons constituted or 
otherwise organized under the law of  Chile.1711 Furthermore, like the agreements discussed 
in the previous sections, companies which solely have a registered office in Chile, are 
required to be engaged in substantive business operations in the territory of  the Union.1712

1709 Cf. Article 52(1) and Article 52(3) of the Cotonou Agreement.

1710 Establishment in the services sector, including the financial services sector is, however, excluded pursuant 
to Article 130 of the Chilean AA. 

1711 Article 131(b) of the Chilean AA.

1712 Ibid.
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The question comes up as to the extent to which Article 132 of  the Agreement with Chile must 
be interpreted differently, with regard to access, compared to the freedom of  establishment 
under Article 49 TFEU in the field of  corporate income taxation. In this regard, it is 
recalled that Chilean AA can be placed in the light of  the Communication “Global Europe: 
Competing in the World” released in 2006 in which the Commission stressed the need for 
Free Trade Agreements to be “comprehensive and ambitious in coverage, aiming at the 
highest possible degree of  trade liberalisation including far-reaching liberalisation of  services 
and investment.”1713 From this perspective, there is a case for a converging interpretation, 
with regard to access, of  Article 132 of  the Agreement with Chile. Notably, it can be held 
that CIT measures fall, in terms of  causality, under the scope of  this provision under the 
same conditions as in the context of  the freedom of  establishment under Article 49 TFEU. 
This conclusion is not contradicted by the wording of  this provision, and is supported by 
the benchmark of  international tax neutrality, since it facilitates companies in carrying on 
genuine economic activities transnationally in the Member States or Chile through a fixed 
establishment, i.e. a branch or subsidiary, provided that such an establishment involves a 
sufficient degree of  independence and a sufficient degree of  management and control within 
the respective Member State or Chile. This implies that the freedom of  establishment under 
Article 113 of  the Chilean AA must not be interpreted differently, with regard to access, in 
comparison to Article 49 TFEU in the field of  corporate income taxation.1714

The above conclusion is equally valid with regard to the recent Economic Partnership 
Agreement between the CARIFORUM states and the Union, the provisions of  which relating 
to the freedom of  establishment are drafted in a comparable way to and which use comparable 
definitions to those under the Agreement concluded with Chile. This Agreement is essentially 
a trade agreement which nonetheless provides for a far-reaching degree of  liberalization of  
services and investment by virtue of  Article 67(1), 68(1) and 70(1) of  this Agreement: 

“1. With respect to market access through commercial presence, the EC Party and the Signatory 

CARIFORUM States shall accord to commercial presences and investors of  the other Party a 

treatment no less favourable than that provided for in the specific commitments contained in 

Annex IV.

1713 Communication from the Commission, ‘Global Europe: Competing in the World’, 9. 

1714 See also: P. Sester & J.L. Cárdenas, ‘The Extra-Communitarian Effects of Centros, Überseering and Inspire Art 
with Regard to Fourth Generation Association Agreements’, European Company and Financial Law Review 
3 (2005): 410-411, who conclude that the national treatment requirement, as set out in the Association 
Agreement with Chile, requires that the freedom of establishment must be granted to companies 
duly incorporated under the law of Chile to the same extent that this freedom is granted by the ECJ to 
companies duly incorporated under the law of a Member State. See for a more general discussion of the 
Agreement: Reiter, 89 et seq. who observes that this agreement represents the first time that the EU and 
its Member States have agreed to commitments on establishment in a bilateral agreement with another 
party. With regard to Free Trade Agreements, this conclusion indeed holds true. 
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(..)

1. In the sectors where market access commitments are inscribed in Annex IV and subject to any 

conditions and qualifications set out therein, with respect to all measures affecting commercial 

presence, the EC Party and the Signatory CARIFORUM States shall grant to commercial 

presences and investors of  the other Party treatment no less favourable than that they accord to 

their own like commercial presences and investors.”

(…)

1. With respect to any measures affecting commercial presence covered by this Chapter: (a) the 

EC Party shall accord to commercial presences and investors of  the Signatory CARIFORUM 

States a treatment no less favourable than the most favourable treatment applicable to like 

commercial presences and investors of  any third country with whom it concludes an economic 

integration agreement after the signature of  this Agreement.”

By analogy to the analysis made above in the context of  the Agreement with Chile, it 
is concluded that the provisions relating to the freedom of  establishment under the 
CARIFORUM Agreement must not be interpreted differently, with regard to access, in 
comparison to Article 49 TFEU in the field of  corporate income taxation. 

3.5.8 Cooperation Agreements concluded with other third countries or groups of third 
countries

3.5.8.1 Access and interpretation

With regard to the Cooperation Agreements with other third countries or groups of  
third countries, it suffices to observe that these agreements do not contain any provisions 
requiring freedom of  establishment between the Member States and the respective 
contracting states. Article 12 of  the Cooperation Agreement concluded with China, for 
example, only stipulates that the contracting parties must agree, within the framework of  
their respective laws, rules and policies, to promote and encourage greater and mutually 
beneficial investment and must undertake to improve the existing favourable investment 
climate in particular by encouraging the extension of  investment promotion and protection 
arrangements based on the principles of  equity and reciprocity. Accordingly, the corporate 
taxation by a Member State of  income deriving from investments involving one of  these 
countries is not affected by provisions relating to the freedom of  establishment included 
in the Cooperation Agreements. The same conclusion can be drawn with respect to the 
Cooperation Agreements concluded by the Union with the various groups of  third countries 
mentioned in 2.2.8 of  this chapter. 
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3.5.9 Direct effect of the freedom of establishment under the Association, Partnership and 
Cooperation Agreements

Having examined the scope, in terms of  access, of  the provisions relating the freedom 
of  establishment as included in the various APC Agreements in the field of  corporate 
income taxation, a final question to be addressed is whether these provisions are capable 
of  having direct effect, as a result of  which a taxpayer can actually rely on these provisions 
before a national court. In 2.2.9 of  this chapter, it was established that a provision in an 
agreement concluded by the Union with non-member countries must be regarded as being 
directly applicable when, regard being had to its wording and the purpose and nature of  the 
agreement itself, the provision contains a clear and precise obligation which is not subject, in 
its implementation or effect, to the adoption of  any subsequent measure. In the author’s view, 
it clearly follows from the case law of  the ECJ that the provisions relating to the freedom 
of  establishment included in the Europe Agreements are directly applicable. With regard to 
the freedom of  establishment under Article 45(3) of  the Czech EA, the ECJ has ruled in 
Barkoci and Malik that this provision “lays down, in clear, precise and unconditional terms, a 
prohibition preventing Member States from discriminating, on grounds of  their nationality, 
against, inter alios, Czech nationals who might wish to pursue, within the territory of  those 
States, economic activities as self-employed persons or to set up and manage undertakings 
which they would effectively control.”1715 According to the ECJ, this rule of  equal treatment 
“lays down a precise obligation to produce a specific result and, by its nature, can be relied 
on by an individual before a national court.”1716 The fact that the Association Agreement 
was intended essentially to promote the economic development of  the Czech Republic and 
therefore involved an imbalance in the obligations assumed by the Union towards the Czech 
Republic was not such as to prevent recognition by the Union of  the direct effect of  certain 
provisions of  that agreement.1717 An examination of  the purpose and nature of  the Czech EA 
did not invalidate this conclusion.1718 In the same vein, the ECJ has held similar provisions in 
the Europe Agreements concluded with Poland1719 and Bulgaria1720 to be directly applicable. 
Although all of  the above cases concerned individuals, in the author’s view there can be little 
doubt that, by analogy, the freedom of  establishment under the Europe Agreements is also 
directly applicable in situations involving the establishment of  companies.1721 

1715 ECJ 27 September 2001, C-257/99, Barkoci and Malik [2001] ECR I-6557, para. 33.

1716 Ibid., para. 34.

1717 Ibid., paras 33 et seq. 

1718 Ibid., para. 35.

1719 ECJ 27 September 2001, C-63/99, Gloszczuk [2001] ECR I-6369, para. 38.

1720 ECJ 27 September 2001, C-235/99, Kondova [2001] ECR I-6427, para. 39. 

1721 In the same vein: Advocate General Wattel in his Opinion delivered on 28 December 2005, No. 41 815, 
Beslissingen in Belastingzaken 254 (2006), point 9.2, in the context of Article 44 of the Europe Agreement 
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In the author’s opinion as far as the provisions relating to the freedom of  establishment 
under the Stabilisation and Association Agreements, and the Partnership and Cooperation 
Agreements is concerned, the same conclusion is valid by analogy to the above case 
law.1722 These provisions, which are all drafted in a comparable fashion, lay down, in clear, 
precise and unconditional terms, a prohibition of  non-discrimination by requiring Member 
States to grant either national treatment and/or most-favoured-nation treatment for the 
establishment of  a subsidiary or branch in that Member State by a company of  the other 
contracting state. This interpretation is not affected by the fact that these provisions are, 
to a greater or lesser extent, subject to certain exceptions and derogations. In addition, 
examination of  the purpose and nature of  these agreements confirms this conclusion. As 
was demonstrated in 2.2 of  this chapter, all these agreements aspire, although to a greater 
or lesser extent, to a certain level of  economic integration between the Member States and 
the third country concerned and aim at strengthening the existing links between the Union 
and the third country. The liberalization of  transnational establishment perfectly fits within 
this aim.1723 This is irrespective of  the fact that, in terms of  economic development, the 
Member States and the third country concerned are not comparable and accordingly that 
an imbalance exists in the obligations imposed on the Union towards the third country.1724 

On the basis of  the same arguments, the above conclusion is also valid regarding the 
freedom of  establishment included in Article 13 of  Annex II of  the Cotonou Agreement, 
the Association Agreement concluded with Chile and the CARIFORUM Agreement, even 
although a number of  exceptions and derogations apply and irrespective of  the fact that 
these agreements not only aim at economic, but also at social development. As far as the 
Cotonou Agreement is concerned, clear confirmation can be found in Kaefer. In this case, 
the ECJ held Article 176 of  the OCT Decision 1986, the wording of  which is comparable 
to Article 13 of  Annex II of  the Cotonou Agreement, to be directly applicable. This was 
notwithstanding the fact that this provision contains a reciprocity clause.1725 With regard to 

concluded with Poland and, in the context of the Europe Agreement concluded with Hungary, 
Bundesfinanzhof 23 June 2010, I R 37/09, Internationales Steuerrecht 19 (2010): 740-742, para. 17. Consenting 
as well: J. Basalykas, ‘The Free Movement of Capital and the Freedom of Establishment in Association and 
Partnership Agreements’, in The EU’s External Dimension in Direct Tax Matters, 446.

1722 Cf., by analogy, ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR I-2579, para. 29 in the context of 
Article 23(1) of the Partnership and Cooperation Agreement with Russia (direct effect of free movement 
of workers) and ECJ 14 December 2006, C-97/05, Gattoussi [2006] ECR I-11917, para. 28 in the context 
of Article 64(1) of the Euro-Mediterranean Agreement with Tunisia (direct effect of free movement of 
workers) and ECJ 13 June 2006, C-336/05, Echouikh [2006] ECR I-5223, para. 40 concerning Article 65(1) of 
the Association Agreement with Morocco (direct effect of free movement of workers). 

1723 ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 26 and ECJ 27 September 
2001, C-63/99, Gloszczuk [2001] ECR I-6369, para. 35.

1724 ECJ 27 September 2001, C-63/99, Gloszczuk [2001] ECR I-6369, para. 36.

1725 ECJ 12 December 1990, C-100/89 and C-101/89, Kaefer and Procacci [1990] ECR I-4647, paras 27-28. 
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all the above agreements, further support for this conclusion can be derived from Bresciani 
and Chiquita Italia SpA. In these cases, the ECJ accepted, in the context of  the Association 
Agreements which preceded the Cotonou Agreement, that the imbalance in the obligations 
assumed by the Union towards the Associated States, which was inherent in the special 
nature of  these agreements, did not prevent recognition by the Union that some of  their 
provisions had direct effect.1726 

On the other hand, as far as the provisions relating to transnational establishment included 
in the Euro-Mediterranean and Cooperation Agreements are concerned, it can be concluded 
that these provisions are not capable of  having direct effect. The reason is that they are 
not sufficiently precise and unconditional and essentially serve to set out a programme for 
future cooperation.1727 Based on the case law as discussed in 2.2.9 of  this chapter, the same 
holds true as far as Article 30(1) of  the Agreement with Algeria is concerned, which requires 
the Member States to apply part of  their obligations under the GATS to Algeria.1728

3.5.10 Conclusions

In the above sections, the impact of  freedom of  establishment under the various APC 
Agreements on the application of  a restrictive CIT measure by a Member State on income 
from investment involving third countries was examined with respect to the issue of  access. 
As far as the provisions relating to the freedom of  establishment under the Czech EA 
are concerned, the following conclusion has been reached. The freedom of  establishment 
under Article 45(3) of  the Czech EA must not be interpreted differently, with regard to 
access, in comparison to Article 49 TFEU in the field of  corporate income taxation. In 
addition, this provision must be held to be directly applicable in situations involving the 
establishment of  companies. The proposed converging interpretation is not only in line 
with the objective of  liberalization of  trade and investment pursued by the Czech EA and 
the aim of  liberalization underlying Article 45(3) of  the Czech EA. It also promotes the idea 
of  international tax neutrality since it facilitates companies in carrying on genuine economic 
activities transnationally in the respective Member State or the Czech Republic through a 
fixed establishment, i.e. a branch or subsidiary, provided that such an establishment involves 
a sufficient degree of  independence and a sufficient degree of  management and control 
within the Member State concerned or the Czech Republic, as the case may be. 

1726 ECJ 5 February 1976, 87/75, Bresciani v. Amministrazione delle Finanze [1976] ECR 129, para. 23; ECJ 12 
December 1995, C-469/93, Amministrazione delle Finanze dello Stato v. Chiquita Italia SpA [1995] ECR I-4533, 
para. 37.

1727 ECJ 30 September 1987, 2/86, Demirel [1987] ECR 3719, para. 23. 

1728 ECJ 1 March 2005, C-377/02, Van Parys [2005] ECR I-1465, paras 37 et seq. and paras 55 et seq. 
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The same conclusion is valid with regard to the corresponding provisions relating to the 
freedom of  establishment included in the other Europe Agreements, the Stabilisation 
and Association Agreements, the Partnership and Cooperation Agreements, the Euro-
Mediterranean Agreement concluded with Jordan, the Cotonou Agreement, the Association 
Agreement concluded with Chile and the Economic Partnership Agreement between the 
CARIFORUM States and the Union. On the other hand, the other Euro-Mediterranean 
Association Agreements, the Agreements concluded with South Africa, Turkey and Mexico 
and the Cooperation Agreements concluded with other third countries or groups of  third 
countries do not provide for any directly applicable right of  establishment.

3.6 Agreement between the Community and Switzerland on the free 
movement of persons

3.6.1 Access to the freedom of establishment and interpretation; establishment by 
companies not governed

As was established in 2.3 of  this chapter, the Union and Switzerland have concluded 
an agreement on the free movement of  persons. This agreement provides for the free 
movement of  persons by granting to nationals the right of  entry, residence, access to work 
as employed persons, establishment on a self-employed basis and the right to stay in the 
territory of  the Union and Switzerland.1729 It similarly grants the right of  entry into and 
residence in one of  the contracting states for persons without an economic activity. 

The question arises whether the provisions relating to the free movement of  persons can 
also be relied on by companies. In the author’s view, it follows from the context of  the 
agreement that this question must be answered in the negative. The provisions of  the 
agreement refer, for instance, to living, working and employment conditions and other 
family circumstances1730 and coordination of  social security systems1731, matters which by 
their nature are quite common for individuals but not for companies. In addition, the right 
to provide services is explicitly extended to companies formed in accordance with the law 
of  a Member State of  the European Union or Switzerland and having their registered 
office, central administration or principal place of  business in the territory of  a contracting 
party.1732 This implies by analogy that the other provisions of  the Agreement do not apply 
to companies. Therefore, in the author’s view, the free movement of  persons under the 

1729 Article 1(b) of the Agreement.

1730 Article 1(a) and Article 7(d) of the Agreement.

1731 Article 8 of the Agreement.

1732 Article 5 of the Agreement read in conjunction with Article 18 of Annex I. 
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Agreement cannot be invoked by companies. In Fokus Invest, the ECJ has ruled accordingly 
in the context of  Article 25 of  Annex I of  the Agreement.1733 The ECJ decided that the 
provision’s requirement of  equal treatment with nationals in relation to the acquisition 
of  immovable property applies only in relation to natural persons.1734 It follows that the 
corporate taxation by a Member State of  income deriving from investments involving 
Switzerland is not affected by the provisions relating to the free movement of  persons.

3.7 The position of the Member States’ associated and dependent 
territories

3.7.1 Access to and interpretation of the freedom of establishment under Article 49 TFEU

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
the freedom of  establishment ratione loci. It follows that investments between any Member 
State and one of  these territories are covered by the freedom of  establishment under Article 
49 TFEU ratione loci, save for the relations between these territories and their “mother” 
Member State, to which the freedom of  establishment does not apply ratione loci.1735 In 
addition, whether a company established in one of  the above territories is also covered by 
the freedom of  establishment under Article 49 TFEU ratione personae should be answered on 
the basis of  Article 52(1) TEU, read in conjunction with the domestic laws of  the respective 
Member State. Hence, it must be determined on the basis of  the national laws governing 
this company whether this company can be considered to be a national of  a Member State 
within the meaning of  Article 49 TFEU. 

Conversely, the OCTs, the Faeroe Islands, the United Kingdom sovereign base areas of  
Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have to be 
considered third countries for purposes of  applying the freedom of  establishment ratione 
loci. In addition, the question whether this company can be considered to be a national of  
a Member State must again be answered on the basis of  the national laws governing this 
company. With regard to the impact of  the freedom of  establishment under Article 49 
TFEU in the field of  corporate income taxation involving investments in one of  these 
territories, the analysis and conclusions made in the context of  Article 49 TFEU in section 
3.2 of  this chapter are equally valid.

1733 This provision stipulates, as far as relevant, that a national of a contracting party who has a right of 
residence and his principal residence in the host state enjoys the same rights as a national as regards the 
purchase of immovable property.

1734 CJEU 11 February 2010, C-541/08, Fokus Invest AG [2010] ECR I-1025, para. 37.

1735 Cf. in more detail: Chapter III.2.3.
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3.7.2 Access to and interpretation of the freedom of establishment under Article 199 TFEU 
and Article 45(2)(a) of the OCT Decision 2001

The conclusions drawn in the previous section are without prejudice to the fact that a 
special association for the OCTs applies by virtue of  Articles 198 - 204 TFEU and the 
OCT Decision 2001. The purpose of  this association is to promote the economic and 
social development of  the countries and territories and to establish close economic relations 
between them and the Community as a whole.1736 As far as freedom of  establishment is 
concerned, Article 199 TFEU provides that the Association has, inter alia, the following 
objective: 

“5. In relations between Member States and the countries and territories the right of  

establishment of  nationals and companies or firms shall be regulated in accordance with the 

provisions and procedures laid down in the Chapter relating to the right of  establishment and 

on a nondiscriminatory basis, subject to any special provisions laid down pursuant to Article 

203.”

The first question is whether and to which extent this provision grants a directly applicable 
right of  establishment in situations involving one of  the OCTs. In his Opinion in Kaefer 
Advocate General Mischo takes the view that this provision deals with a company’s freedom 
of  establishment in the Union from the territory of  an OCT, but does not answer the 
question whether this provision has direct effect.1737 The Netherlands Supreme Court, in 
its decision dated 9 April 2010, seems to have conferred direct effect to this provision as 
it rejected the taxpayer’s claim under this provision on substantive grounds. However, the 
Court’s motivation is extremely brief  in this regard and suggests that the Court simply 
decided the case on substantive grounds for procedural efficiency reasons only, leaving the 
issue of  direct effect undecided.1738 In the author’s view, Article 199 TFEU is not drafted 
unconditionally and requires further positive legislative measures by the Member States for 
its implementation. For this reason, it is the author’s view that this provision cannot be held 
to be directly applicable.1739 

1736 Article 198 TFEU. 

1737 Opinion of Advocate General Mischo delivered on 17 May 1990, C-100/89 and C-101/89, Kaefer and 
Procacci [1990] ECR I-4647, point 53. 

1738 Decision of the Netherlands Supreme Court dated 9 April 2010, No. 08/04160, Beslissingen in Belastingzaken 
291 (2010), para. 4.2. 

1739 In the same vein: Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 
08/03755 and 08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22, point 2.16, where he 
concludes that Article 199(5) TFEU does not create a directly applicable right of establishment. Doubtful: 
J. Phillips, ‘Whether freedom of establishment rights exist in relation to companies incorporated in one of 
the Overseas Countries and Territories’, Unpublished, 2010, retrieved at <http://www.bnai.com/images/
pdfs/BNATaxAward.pdf>: 8-14.
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The question comes up whether the same conclusion is valid with regard to the provisions 
relating to the freedom of  establishment included in the OCT Decision 2001. Article 45(2)
(a) of  the OCT Decision 2001 provides the following:

“2. As regards the arrangements applicable to establishment and the provision of  services, in 

line with Article 183(5) of  the Treaty and subject to paragraph 3 below:

(a) the Community shall apply to the OCTs the undertakings entered into under the General 

Agreement on Trade in Services (GATS) under the conditions laid down in that Agreement and 

in accordance with this Decision; in application of  such undertakings, Member States shall not 

discriminate between inhabitants, companies or enterprises of  the OCTs.”
1740

In 2.2.10 of  this chapter, it was established with reference to the constant case law of  the 
ECJ that given their nature and structure, the WTO agreements are, in principle, not capable 
of  having direct effect. From Van Parys one can infer that this conclusion is equally valid to 
the extent an agreement confirms or incorporates (a part of) the existing obligations under 
the GATS. In such a case, the principles relating to primary and direct effect as developed by 
the ECJ in the context of  the APC Agreements are not applicable.1741 In the author’s view, it 
can therefore be concluded by analogy that Article 45(2)(a) of  the OCT Decision 2001 lacks 
direct effect as a result of  which this provision cannot be directly relied on by a taxpayer.1742 

1740 Until 1991 the OCT Decisions did not provide for any directly applicable right of freedom of establishment 
with regard to the Member States. The Council Decision 86/283/EEC of 30 June 1986 on the association of the 
overseas countries and territories with the European Economic Community, OJ 1986 L 175, 1-110, only required 
the Member States to take the necessary steps to promote investment between the Member States and the 
OCTs. To this end, it was, under Article 170 of this Decision, considered appropriate, inter alia, to accord fair and 
equitable treatment to such investors, and encourage and create clear and stable conditions conducive to the 
participation of such an investor. This was partly made concrete in the Council Decision 91/482/EEC of 25 July 
1991 on the association of the overseas countries and territories with the European Economic Community, OJ 
1991 L 263, 1-153. Under Article 232 of this Decision, the relevant authorities of the OCT must treat nationals 
and companies or enterprises of Member States on a non-discriminatory basis as regards the arrangements 
applicable to establishment and provision of services. If a Member State is, however, not bound under 
Community or national law to accord non-discriminatory treatment for companies or enterprises established 
in an OCT as defined, the authorities of that OCT are not bound to grant such treatment. It follows that the right 
of establishment under Article 232 of the Decision was asymmetrical, in that it only imposed an obligation of 
national treatment on the authorities of the OCTs, but not on the Member States. This provision has, however, 
been amended by Council Decision 97/803/EC of 24 November 1997 amending at mid-term, Decision 91/482/
EEC on the association of the overseas countries and territories with the European Economic Community, OJ 
1997 L 329, 50-68. Following this amendment, the obligation of national treatment was extended to Member 
States as well. More specifically, Article 232(1) provides that, as regards the arrangements applicable to 
establishment and provision of services, in line with ex-Article 132(5) EC and subject to specific exceptions, 
each Member State must treat nationals and companies or enterprises of the OCTs for which it does not have 
responsibility on a non-discriminatory basis and, on the other hand, that the relevant authorities of the OCTs 
must treat nationals and companies or enterprises of Member States on a non-discriminatory basis. Based 
on a new Article 233a(1), the Community must apply to the OCTs the undertakings under the GATS under 
the conditions laid down in that agreement and in accordance with this Decision. The reference to the GATS 
undertakings was added to ensure that the OCTs were no worse off than third countries; cf. Phillips, 20.

1741 ECJ 1 March 2005, C-377/02, Van Parys [2005] ECR I-1465, para. 58.

1742 The same conclusion is drawn by Advocate General Wattel in his Opinion dated 25 August 2010, No. 
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4 The impact of the free movement of capital on 
Member States’ corporate income tax systems in 
situations involving third-country investments

4.1 Introduction

In the sections below, the impact of  the free movement of  capital under EU law on the 
application of  a restrictive CIT measure on income from investment involving third 
countries is examined with respect to access. To this end, the relevant provisions relating 
to the free movement of  capital included in the Treaty, the EEA Agreement, the APC 
Agreements and the Agreement between the Community and Switzerland on the free 
movement of  persons are examined and their impact on corporate income taxation is 
analysed and assessed in the light of  the concept of  international tax neutrality. The 
relations between the Member States and their associated and dependent territories are 
examined and assessed as well. 

In order to facilitate the analysis below, the scope of  the free movement of  capital as it 
applies between Member States in the field of  corporate income taxation under the Treaty is, 
in terms of  access, recalled briefly. As was demonstrated in Chapter V.2.4, three conditions 
must be met in this regard. Firstly, there must be a movement of  capital, i.e. a direct investment 
or a portfolio investment. The concept of  direct investment includes investments of  all 
kinds by natural persons or commercial, industrial or financial undertakings, and which 
serve to establish or to maintain lasting and direct links between the person providing the 
capital and the entrepreneur to whom or the undertaking to which the capital is made 
available in order to carry on an economic activity. The concept of  portfolio investment, 
on the other hand, entails investments which are solely made with the intention of  making 
a financial investment without any intention of  influencing the management and control of  
the undertaking. Apart from certain cases involving mere capital transactions, the concept 
of  capital implies a genuine economic link with the territory of  a Member State through the 
exercise of  a genuine economic activity. Secondly, there must be a sufficient link, in terms of  
causality, between the contested CIT measure and the free movement of  capital.1743 Finally, 
a taxpayer can be denied access to the free movement of  capital in situations of  tax evasion 
where the conditions laid down by the free movement of  capital are formally not observed. 
In other cases, the benefits of  the free movement of  capital may be denied on substantive 
grounds relating to the need to combat tax avoidance, subject to the requirements of  

09/01774, Nederlands Tijdschrift Fiscaal Recht 216 (2011), points 7.1-7.8.

1743 See in more detail: Chapter V.2.4.3.
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suitability and proportionality. This is, however, a question of  the substantive scope of  
rather than access to the free movement of  capital and is dealt with in Chapter VII.

4.2 The free movement of capital under Article 63(1) TFEU in the field 
of corporate income taxation

4.2.1 Background of the liberalization erga omnes under Article 63(1) TFEU

It is recalled that, as a general rule, the Member States are required to apply the free 
movement provisions ratione loci without restriction, unless a specific territorial limitation is 
included to that end.1744 As far as the free movement of  capital under Article 63(1) TFEU 
is concerned, it can be observed that the latter is not the case. Rather, Article 63(1) TFEU 
explicitly provides that all restrictions on the movement of  capital between Member States 
and between Member States and third countries are prohibited. This unilateral liberalization 
erga omnes is exceptional, although not unique, in international investment law. A similar 
liberal approach towards third countries is found inter alia in the Framework Agreement 
on the ASEAN Investment Area1745, the MERCOSUR Protocol on the Promotion and 
Protection of  Investments from Countries not Members of  MERCOSUR, which is 
entirely dedicated to third-party investment1746 and some earlier African EIIAs, such as the 
Community Investment Code of  the Economic Community of  the Great Lakes countries.1747 
Other instruments, such as the OECD Code of  Liberalisation of  Capital Movements, 
do not contain a legal obligation but a best-endeavour commitment regarding residents 
from countries that are members of  the IMF.1748 In practice, however, the extension of  
liberalization measures on an erga omnes basis has been the predominant policy of  OECD 
countries.1749 Lastly, a similar best-endeavour commitment imposed on the Member States 
was found in Article 7 of  the former Directive 88/361/EEC. Under this provision, Member 

1744 See Chapter III.2.3.

1745 This agreement imposes an obligation to the parties to extend the full right of establishment and national 
treatment to investments from third countries by 2020 (i.e. ten years after the same rights must be granted 
to the members of ASEAN); cf. UNCTAD (2006a), 50. 

1746 This Protocol grants substantial protection standards for investments from countries outside MERCOSUR 
after these investments have been made in accordance with the national laws of the MERCOSUR member 
countries, including investor-state settlement of disputes. The Protocol does not, however, grant entry 
and establishment rights to investments from third countries, which are enjoyed by investments from 
MERCOSUR countries; cf. ibid., 50. 

1747 This Code grants specific rights to investors of third states. In particular, they grant the same legal protection 
as that granted to enterprises with capital within the Economic Community, including protection with 
respect to intellectual property rights. Moreover, such investors are not to be subject to discrimination 
under the law. However, third-party investors have to meet certain requirements in order to benefit from 
the Agreement’s preferential regime; cf. UNCTAD (2006a), ibid.

1748 Cf. Article 1, sub d, of the Code. 

1749 OECD (2008b), 26.
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States were to endeavour to attain in their treatment of  transfers in respect of  movements 
of  capital to or from third countries the same degree of  liberalization as that which applies 
to operations with residents of  other Member States.

Although a certain degree of  liberalization erga omnes had already been achieved between 
Member States and third countries, such liberalization was often subject to further conditions, 
such as reciprocity requirements.1750 The implementation of  the erga omnes principle in Article 
63(1) TFEU was therefore a controversial point during the Maastricht Treaty negotiations.1751 
The French proposed only full freedom of  capital movements between EU residents.1752 
The most fervent proponents of  the erga omnes principle, on the other hand, were the 
Germans and the Dutch, who feared that the threat of  exchange restrictions vis-à-vis third 
countries would increase the uncertainties in the financial markets.1753 The British, while 
taking a liberal line, were concerned about the link between full capital liberalization and 
the freedom to establish in the Community.1754 They wished to maintain the right to demand 
reciprocity, especially in the sphere of  financial services.1755 It was not until the final stage of  
negotiations (under the Netherlands Presidency) that it was agreed to include the erga omnes 
principle in the Treaty, although subject to a number of  derogations.1756 

In the scholarly literature, a number of  underlying reasons for the extension of  the free 
movement of  capital towards third countries have been identified. Ohler observes that the 
aim of  the unilateral liberalization vis-à-vis third countries was to increase confidence in the 
European capital market and to make the European currency more attractive.1757 Haferkamp 
also points to the wish to strengthen the Union’s position as an international financial 
centre.1758 Bakker mentions the fact that a number of  Member States already offered such 
freedom erga omnes. If  other Member States were to continue their restrictions vis-à-vis third 
countries, these restrictions could be easily circumvented via the liberal countries.1759 Weber 

1750 Cf. Chapter VIII.2.1.1.

1751 See in more detail: Bakker, at 230 and 233.

1752 Bakker, 230. 

1753 Ibid.

1754 Ibid.

1755 Ibid.

1756 Bakker, 233. 

1757 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 133.

1758 Cf. Haferkamp, 207 with further references. See also, earlier: European Commission, European Economy, 34 
et seq. In the same vein: Lyal, who establishes that the broadened scope appears to have been prompted, 
at least in part, by the view that a strong ECU required the elimination of all obstacles to external 
convertibility; R. Lyal, ‘Free Movement of Capital and non-Member Countries – Consequences for Direct 
Taxation’, in The Influence of European Law on Direct Taxation, ed. D.M. Weber (Alphen aan den Rijn: Kluwer 
Law International, 2007), 18.

1759 Bakker, at 230 and 233. See also Kemmerer, 80, L.M. Hinojosa Martínez, La regulación de los movimientos 
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observes that the introduction of  the erga omnes principle can be explained by the wish to 
create a global liberalized capital market and the wish to create an open market with free 
competition.1760 The latter reason is identified by Kimms, Haferkamp and Rohde as well.1761 
Rohde furthermore suggests that the erga omnes principle may have been introduced in order 
to temper the fear of  creating a “fortress Europe” within an increasingly globalizing world 
economy.1762 Also, Servais submits that the liberalization towards third countries is not only 
desirable from an economic point of  view, but also inevitable given the current degree of  
liberalization of  capital worldwide.1763 In addition to the above literature, in Skatteverket v. A 
the ECJ explicitly recognized the objective of  ensuring the credibility of  the single Union 
currency on world financial markets and the aim of  maintaining financial centres with a 
worldwide dimension within the Member States as underlying reasons for the introduction 
of  the unilateral liberalization erga omnes.1764 

It can therefore be said that the introduction of  the erga omnes principle, although 
revolutionary, was a thought-out decision.1765 However, in order to meet the concerns raised 
by several Member States, a number of  derogations to the erga omnes liberalization were 
inserted. As far as relevant for purposes of  this study, a standstill clause was included in 
the Treaty. The background of  this clause is examined more closely in Chapter VIII.2.1.1. 
However, in brief  one can say that reciprocity considerations were a significant motive for 
the insertion of  this clause. In addition, it ensured that existing capital restrictions under EU 
law and the OECD Codes of  liberalisation could be maintained. It also prevented possible 
undesirable takeovers of  major EU enterprises by substantive third-country companies. 
Lastly, it was felt that the liberalization of  capital erga omnes without further restrictions might 
harm existing Union policy in both the Union’s internal and external relations.1766 Next, a tax 
carve-out provision was included. This clause is examined in more detail in Chapter V.2.6.2. 
and Chapter VII.5.2.1. However, in brief  one can say that under this clause Member States 

de capital desde una perspectiva europea (Madrid: McGraw Hill, 1997), 11 et seq. as cited by Advocate 
General Cruz Villalón in his Opinion delivered on 9 December 2010, C-384/09, Prunus, not yet reported, 
point 21, at fn. 5; Lyal, ‘Free Movement of Capital and non-Member Countries’, 18, who establishes that the 
liberalization erga omnes should be seen in the context of the efforts made in the context of the OECD for 
the liberalization of capital movements, which had made great progress by the early 1990s.

1760 S. Weber, ‘Kapitalverkehr und Kapitalmärkte im Vertrag über die Europäische Union’, Europäische Zeitschrift 
für Wirtschaftsrecht 18 (1992): 564. 

1761 Kimms, 204-205; Haferkamp, 207; Rohde, 181-182.

1762 Rohde, 181-182. 

1763 D. Servais, Een Europese financiële ruimte (Luxembourg: Bureau voor officiële publikaties der Europese 
Gemeenschappen, 1995), 66. 

1764 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 31.

1765 Servais, 66.

1766 See, for example, Bakker, 233. In more detail: Chapter VIII.2.1.1.



403

Chapter VI4.2.2 Access and interpretation in situations involving third-country investment

would retain the right to apply a different fiscal regime with respect to capital depending on 
the place where it was invested or the residence of  the owner. This provision was basically 
inserted by certain Member States that were worried that they would be obliged to extend 
tax credits to companies in tax havens.1767 Hence, the erga omnes liberalization was clearly not 
intended to be unconditional. 

4.2.2 Access and interpretation in situations involving third-country investment in the field 
of corporate income taxation

Based on the previous section, it is clear that companies established in a Member State and 
investing in a third country or vice versa fall under the territorial scope of  Article 63(1) TFEU 
as it applies between Member States and third countries. With respect to the personal scope 
of  the free movement of  capital, it is observed that Article 63(1) TFEU does not impose 
any nationality requirements. This means that companies incorporated under the laws of  a 
non-EU Member State nevertheless fall under the personal scope of  this provision. Hence, 
unlike the freedom of  establishment under Article 49 TFEU1768, a company incorporated 
under the laws of  a third country but actually established in a Member State falls under 
the personal (and territorial) scope of  the free movement of  capital under Article 63(1) 
TFEU as it applies between Member States. In the author’s view, this is in line with the 
economic nature of  the concept of  capital as well as with the benchmark of  international 
tax neutrality. It allows a third-country company established in one or more Member States 
to compete on an equal footing with its European counterparts. 

The question arises as to the extent to which the free movement of  capital under Article 
63(1) TFEU as applicable between Member States and third countries must be interpreted 
differently, with regard to access, compared to Article 63(1) TFEU as it applies between 
Member States. In the academic literature, Schön has suggested that Article 63(1) TFEU, 
as far as this provision applies vis-à-vis third countries, would only govern measures which 
specifically apply to international transfers of  capital.1769 Also, in Skatteverket v. A, various 
Governments submitted that the concept of  restrictions vis-à-vis third countries should not 
be interpreted, with regard to access, in an identical manner to that concept as interpreted 
between Member States.1770 In the author’s opinion, these views should be rejected. 

1767 See Bakker, at 234 and 248, fn. 30.

1768 See section 3.2.1 of this chapter. 

1769 W. Schön, ‘Der Kapitalverkehr mit Drittstaaten und das internationale Steuerrecht’, Körperschaftsteuer, 
internationales Steuerrecht, Doppelbesteuerung. Festschrift für Franz Wassermeyer zum 65. Geburtstag, eds R. 
Gocke, D. Gosch & M. Lang (Munich: Verlag C.H. Beck, 2005), 508. 

1770 Advocate General Bot in his Opinion delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] 
ECR I-11531, points 28 et seq. See in detail, with regard to the position taken by the German Government, 
Stellungnahme im Namen der Bundesrepublik Deutschland im vorstehenden Vorabentscheidungsersuchen 
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Unlike Article 7 of  former Directive 88/361/EEC1771, which imposed a best-endeavour 
commitment on Member States to progressively liberalize their treatment of  transfers in respect 
of  movements of  capital to or from third countries, Article 63(1) TFEU merely prohibits 
all restrictions on the free movement of  capital. From Brugnoni and Ruffinengo it follows 
that the liberalization of  capital movements not only includes the actual transfer of  funds 
to and from abroad, but in fact includes all measures that may result in the possibility of  
carrying out the underlying transaction that is being restricted.1772 Indeed, from the case 
law of  the ECJ one can infer that not only the transfer of  and the holding of  the capital 
object itself  (for instance the actual transfer of  cash abroad1773, the provision of  a loan 
abroad,1774 or the holding of  real estate abroad1775) but also the transferor1776 and recipient1777 
are protected by the aforesaid provision.1778 In other words, Article 63(1) TFEU not only 
adheres to a transaction-based approach in this regard.1779 Accordingly, the ECJ confirmed 
in STEKO Industriemontage that national measures which can be regarded as restrictions 
within the meaning of  Article 63(1) TFEU include not only “measures liable to prevent or 
limit the acquisition of  shares in companies established in other States but also measures 
liable to discourage the maintenance of  such holdings in companies established in other 
States.”1780 In her Opinion in Fidium Finanz Advocate General Stix-Hackl takes the view that 
the same holds true with regard to the free movement of  capital under Article 63(1) TFEU 
as applicable between Member States and third countries. The Advocate General submits 
that this provision not only covers material measures, but that it follows from the Treaty 
that subjective measures, such as the supervision of  financial institutions, are also capable 

vor dem EuGH, C-101/05, Skatteverket/A, vom 7. 6. 2005, Internationales Steuerrecht 2 (2008), 71 et seq.

1771 Under this provision, Member States were to endeavour to attain in their treatment of transfers in respect 
of movements of capital to or from third countries the same degree of liberalization as that which applies 
to operations with residents of other Member States.

1772 ECJ 24 June 1986, 157/85, Brugnoni and Ruffinengo [1986] ECR 2013, para. 22. In the same vein: Servais, 65, 
at fn. 59; ECJ 27 October 2005, C-329/03, Trapeza tis Ellados AE [2005] ECR I-9341, para. 25. 

1773 ECJ 14 December 1995, C-163/94, C-165/94 and C-250/94, Sanz de Lera and others [1995] ECR I-4821.

1774 ECJ 14 October 1999, C-439/97 Sandoz [1999] ECR I-7041.

1775 ECJ 17 January 2008, C-256/06, Jäger [2008] ECR I-123; ECJ 11 December 2003, C-364/01, Erven Barbier 
[2003] ECR I-15013.

1776 ECJ 8 June 2004, C-268/03, De Baeck [2004] ECR I-5961.

1777 ECJ 14 September 2006, C-386/04, Stauffer [2006] ECR I-8203; ECJ 27 January 2009, C-318/07, Persche 
[2009] ECR I-359.

1778 In the same vein, for example, D. Müller-Etienne, Die Europarechtswidrigkeit des Erbschaftsteuerrechts 
(Baden-Baden: Nomos Verlagsgesellschaft, 2003), 137.

1779 Cf. Chapter II.2.3.2. Dissenting: Dimopoulos, who submits that the freedom of capital movements does 
not concern the establishment of a foreign direct investment, but only the capital transfers relating to a 
foreign direct investment, for example the act of the acquisition of shares or the transfer of dividends; 
Dimopoulos, Regulation of foreign investment, 96.

1780 ECJ 22 January 2009, C-377/07, STEKO Industriemontage [2007] ECR I-299, para. 24.
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of  falling within the scope of  the free movement of  capital. Otherwise, the exception in 
Article 65(1)(b) TFEU would be superfluous.1781 It is therefore concluded that the free 
movement of  capital under Article 63(1) TFEU as applicable between Member States and 
third countries should not be interpreted differently, with regard to access, compared to 
Article 63(1) TFEU as it applies between Member States. This conclusion is not only in 
line with the wording of  Article 63(1) TFEU but also promotes the idea of  international 
tax neutrality since it facilitates the attraction of  capital by companies carrying on genuine 
economic activities transnationally in the respective Member State or any third country 
through a fixed establishment, i.e. a branch or subsidiary, provided that such establishment 
involves a sufficient degree of  independence and a sufficient degree of  management and 
control within the respective Member State or third country, as the case may be.

The above conclusion has been confirmed by the ECJ in Skatteverket v. A. In this case, 
the ECJ explicitly rejected the above view. This was based on the fact that is clear that the 
Member States expressly chose to enshrine the principle of  free movement of  capital in 
Article 63(1) TFEU and in the same terms for movements of  capital taking place within the 
Union and those relating to relations with third countries1782 and, in addition, based on the 
fact that several safeguard clauses and derogations included in the Treaty apply specifically 
to the movement of  capital to or from third countries.1783 Subsequent case law in the field of  
direct taxation confirms this decision and clearly demonstrates that the free movement of  
capital under Article 63(1) TFEU as applicable between Member States and third countries 
must not be interpreted differently, with regard to access, compared to Article 63(1) TFEU 
as it applies between Member States.1784 In this regard, it follows by analogy to the above 
case law of  the ECJ that a third-country capital movement occurs – as opposed to a capital 
movement between Member State – where at least the capital object, the transferor or the 
recipient, is moved from or to or is situated in a third country.1785 

1781 Advocate General Stix-Hackl in her Opinion delivered on 16 March 2006, C-452/04, Fidium Finanz [2006] 
ECR I-9521, point 73. 

1782 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 31. 

1783 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 33.

1784 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 85, CJEU 28 October 
2010, C-72/09, Établissements Rimbaud, not yet reported, paras 24 et seq. 

1785 See by analogy, in an intra-Union context, Müller-Etienne, 137; R.D. Hacker, ‘Free movement of Capital in 
the EEC’, New Law Journal (December 14, 1987): 1221. For instance, the former German rules according 
to which the valuation method used in respect of foreign real estate for German inheritance and gift 
tax purposes was less favourable than the valuation method used in respect of German real estate may 
affect both intra-Union and third-country capital movements at the same time. This may be the case 
where, for instance, real estate situated in Spain is donated by a German resident to a Stiftung resident 
in Liechtenstein. From the Barbier case it follows that as a result of this rule the acquisition of the Spanish 
real estate may be affected. At the same time, however, the subsequent gift vis-à-vis third-country 
Liechtenstein is likewise affected by the above rule; cf. E. Burgstaller & K. Haslinger, ‘Inheritance and Gift 
Tax and EC Fundamental Freedoms – German Federal Tax Court Rules on Different Valuation Methods for 
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4.2.3 Direct effect of the free movement of capital under Article 63(1) TFEU

Based on constant case law of  the ECJ, there can be no doubt that Article 63(1) TFEU is 
directly applicable in intra-Union relationships.1786 In the scholarly literature, the question has 
nevertheless been raised whether or not the provisions on the free movement of  capital are 
also directly applicable insofar as they apply between Member States and third countries.1787 As 
observed earlier, a provision in the Treaty has direct effect in relations between the Member 
States and their subjects if  this provision is clear and unconditional and not contingent on 
any discretionary implementing measure.1788 The question whether or not the free movement 
of  capital is directly applicable vis-à-vis third countries comes up as a result of  the endeavour 
commitment under Article 64(2) and Article 64(3) TFEU. This provision reads as follows:

“2. Whilst endeavouring to achieve the objective of  free movement of  capital between Member 

States and third countries to the greatest extent possible and without prejudice to the other 

Chapters of  the Treaties, the European Parliament and the Council, acting in accordance with the 

ordinary legislative procedure, shall adopt the measures on the movement of  capital to or from 

third countries involving direct investment — including investment in real estate — establishment, 

the provision of  financial services or the admission of  securities to capital markets. 

3. Notwithstanding paragraph 2, only the Council, acting in accordance with a special legislative 

procedure, may unanimously, and after consulting the European Parliament, adopt measures 

which constitute a step backwards in Union law as regards the liberalisation of  the movement 

of  capital to or from third countries.”

Foreign and Domestic Real Estate’, European Taxation 8, (2005): 317-318, with reference to the decision 
of the Bundesfinanzhof dated 10 March 2005, II B 120/04. However, a contrary result was reached in the 
Decision by the Court of Appeals of Amsterdam dated 24 December 2003, No. 02/4646, Vakstudie Nieuws 
2004/54.11, para. 5.18. This case concerned a Netherlands company which in 1989 acquired from its Italian 
parent company 100% of the shares in a US company. Shortly after the transfer, the activities conducted 
by the US company were terminated and in 1996 the US company was liquidated. Since the US company 
had been acquired from an affiliated non-resident company, the loss upon liquidation was not deductible 
at the level of the Netherlands parent based on a Netherlands anti-abuse rule. Had the US company been 
acquired from an affiliated Netherlands resident company, by contrast, the liquidation loss would have 
been deductible. The question inter alia was whether this involved a restriction on an intra-Union or on 
a third-country capital movement. With reference to the introductory remarks in and the nomenclature 
annexed to Directive 88/361 EEC, the Court held that the transfer of the shares in the US company by the 
Italian parent to the Netherlands company constituted a capital movement between Member States even 
although the transferred capital itself was established in a third country. However, in the author’s view, in 
this case a movement of capital between Member States and between a Member State and a third country 
took place at the same time. However, the contested tax measure only distinguished between the place 
of residence of the transferring party and not the place of residence of the acquired company. Hence, the 
Netherlands tax provision, albeit restricting the free movement of capital vis-a-vis third countries, was not 
discriminatory.

1786 Cf. ECJ 15 July 2004, C-315/02, Lenz [2004] ECR I-7063; ECJ 15 July 2004, C-242/03, Weidert and Paulus [2004] 
ECR I-7379; ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477, ECJ 20 May 2008, C-194/06, 
Orange European Smallcap Fund [2008] ECR I-3747.

1787 Mohamed, 221.

1788 Cf. inter alia, ECJ 15 January 1986, 44/88, Hurd [1986] ECR 29, para. 47. See also Chapter V.2.3.
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In earlier scholarly literature, it has been submitted that the scope of  Article 63(1) TFEU 
has to be read in conjunction with Article 64(2) and Article 64(3) TFEU. Since the latter 
provisions require Council intervention to liberalize capital movements linked to financial 
services, Article 63(1) TFEU would thus be deprived of  its direct effect.1789 Opponents of  
this view, such as Ståhl, have submitted that, should the above interpretation hold true, 
the grandfathering clause under Article 64(1) TFEU would become meaningless since 
this provision applies to restrictions on the same types of  capital movements that are 
mentioned in Article 64(2) and Article 64(3) TFEU. In the absence of  direct effect as 
far as these types of  capital movement are concerned, there would be no need for any 
grandfathering.1790 

In Sanz de Lera, the question of  direct effect was brought to the ECJ’s attention. In this 
case, the national court had asked, inter alia, whether the provisions of  Article 63(1) TFEU 
might be relied on before national courts and would render national rules contrary to them 
inoperative. The ECJ ruled the following in this regard:

“41 Article 73b(1) of  the Treaty (now Article 63(1) TFEU) lays down a clear and unconditional 

prohibition for which no implementing measure is needed. 

(..)

44 The exception provided for in Article 73c(1) of  the Treaty (now Article 64(1) TFEU) 

concerning the application to non-member countries of  the restrictions existing on 31 December 

1993 under national law or Community law regarding the capital movements listed in it to or 

from non-member countries is precisely worded, with the result that no latitude is granted to 

the Member States or the Community legislature regarding either the date of  applicability of  

the restrictions or the categories of  capital movements which may be subject to restrictions. 

45 Furthermore, the power to adopt measures granted to the Council by Article 73c(2) of  the Treaty (now 

Article 64(2) and Article 64(3) TFEU) relates only to the categories of  capital movements to or from non-
member countries listed in that provision.

46 Nor is the adoption of  such measures a prerequisite for implementing the prohibition laid down in Article 
73b(1) of  the Treaty, since that provision relates to restrictions that do not come within the scope of  Article 
73c(1) of  the Treaty [italics added, DS].

47 It follows that that exception cannot preclude Article 73b(1) of  the Treaty from conferring 

on individuals rights which they can rely on before the courts.” 

1789 Mohamed, 221. 

1790 Ståhl, ’Free movement of capital’, 53.
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In the academic literature, these considerations have been understood by various authors as 
meaning that there can hardly be any doubt that Article 63(1) TFEU is directly effective.1791 

In Skatteverket v. A, the ECJ removed all doubts concerning the direct effect of  Article 63(1) 
TFEU in third-country relationships. In this case, the German Government elaborately 
argued that in the relations between Member States and third countries, Article 63(1) TFEU 
has direct effect only with regard to restrictions relating to categories of  capital movement 
not covered by the standstill clause under Article 64(1) TFEU.1792 The ECJ, however, rejected 
this argument. The ECJ held that it recognized the direct effect of  Article 63(1) TFEU in 
Sanz de Lera, without drawing a distinction between the categories of  capital movement 
which are covered by Article 64(1) TFEU and those which are not so covered.1793 Thus, 
Article 63(1) TFEU may directly be invoked by a taxpayer, both in intra-Union and third-
country relationships, irrespective of  the category of  capital movement at stake.1794

4.3 The free movement of capital under Article 40 EEA Agreement in 
the field of corporate income taxation

4.3.1 Access and interpretation 

Pursuant to Article 40 EEA Agreement, there may be no restrictions between the contracting 
parties on the movement of  capital belonging to persons resident in EU Member States or 
EFTA States and no discrimination based on the nationality, the place of  residence of  the 
parties or the place where such capital is invested. In this section, it is examined whether 
the free movement of  capital under Article 40 EEA Agreement can, in terms of  access, be 

1791 R. Smits, ‘Freedom of payments and capital movements under EMU’, in Währung und Wirtschaft. Das Geld 
im Recht. Festschrift für Prof. Dr. Hugo J. Hahn zum 70. Geburtstag, eds H. Hahn & A. Weber (Baden-Baden: 
Nomos Verlagsgesellschaft, 1997), 252; P. Juillard, ‘Lecture critique des Articles 73B, 73C et 73D du Traité de 
Communauté Europeéne’, in Währung und Wirtschaft, 181.

1792 See the position taken by the German Government, Stellungnahme im Namen der Bundesrepublik 
Deutschland im vorstehenden Vorabentscheidungsersuchen vor dem EuGH, C-101/05, Skatteverket/A, 
vom 7. 6. 2005, Internationales Steuerrecht 2 (2008): 72 et seq.

1793 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 26. 

1794 In the same vein: Cordewener, Kofler & Schindler, 'Free Movement of Capital, Third Country Relationships 
and National Tax Law’, 110-111. Earlier, the ECJ had already implicitly granted Article 63(1) TFEU direct 
effect as far as capital movements involving direct investment, establishment, etc., are concerned in FII, 
although the question of the direct effect of Article 63(1) TFEU was not put forward by any of the interested 
parties in this case or by the ECJ itself. In this case, the ECJ ruled that, subject to the standstill clause under 
Article 64(1) TFEU, Article 63(1) TFEU does not preclude the application of the contested tax measures to 
third countries when they apply to capital movements involving direct investment, including investment 
in real estate, establishment, the provision of financial services or the admission of securities to capital 
markets; ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 
196. By doing this, the ECJ suggested that Article 63(1) TFEU may also be directly invoked as far as capital 
movements involving direct investment, establishment, etc. are concerned. 
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invoked in situations involving the taxation by Member States of  income from investments 
in Norway, Iceland or Liechtenstein under the same terms as applicable in an intra-Union 
context under Article 63(1) TFEU as this provision applies between Member States. 

In section 2.1.2 of  this chapter, it was concluded on the basis of  the case law of  the ECJ 
that to the extent the provisions of  the EEA Agreement are identical in substance to the 
corresponding Treaty provisions, the former are to be interpreted uniformly. On this basis, 
it is safe to conclude that the concept of  capital under the EEA Agreement has to be 
interpreted in the same way as the same concept under Article 63(1) TFEU. For the same 
reason, the requirement imposed under Article 63(1) TFEU that there must be a sufficient 
link between the contested CIT measure and the free movement of  capital must be 
interpreted along the same lines under Article 40 EEA. Likewise, a taxpayer may be denied 
access to the free movement of  capital under Article 40 EEA in situations of  tax evasion 
where the conditions laid down by the free movement of  capital are formally not observed. 

Indeed, from the case law of  the ECJ in the field of  corporate income taxation one can 
infer that the interpretation by the ECJ of  the free movement of  capital under Article 40 
EEA does not diverge, with regard to access, from the interpretation given to Article 63(1) 
TFEU. In Commission v. Italy, for example, the ECJ explicitly held that, if  restrictions on 
the free movement of  capital between nationals of  states party to the EEA Agreement 
must be assessed in the light of  Article 40 and Annex II to the EEA Agreement, those 
stipulations have the same legal scope as those of  the substantially identical provisions in 
Article 63(1) TFEU.1795 In addition, according to constant case law of  the ECJ, Article 40 
EEA Agreement has direct effect so that taxpayers may directly rely on this provision.1796 

To conclude, any restrictive CIT measure applied by a Member State with respect to income 
derived from investments involving Norway, Iceland or Liechtenstein falls, in terms of  
access, under the scope of  the free movement of  capital under Article 40 EEA Agreement 
on the same terms as applicable in an intra-Union context under Article 63(1) TFEU as this 
provision applies between Member States.

1795 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 66. 

1796 Cf. ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529; ECJ 23 October 2008, C-157/07, Krankenheim 
Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061.
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4.4 The free movement of capital under Association, Partnership and 
Cooperation Agreements in the field of corporate income taxation

4.4.1 Introduction

Most of  the APC Agreements concluded between the Union and third countries provide, 
to a greater or lesser extent, for the free movement of  capital between the Member States 
and the contracting third country. In the sections below, the scope, in terms of  access, of  
the free movement of  capital included in these agreements in the field of  corporate income 
taxation is examined in more detail on the basis of  the same methodology as applied in the 
context of  the freedom of  establishment in section 3.5 of  this chapter.

4.4.2 Europe Agreements

4.4.2.1 Access and interpretation 

On the issue of  access, the Europe Agreements can basically be grouped into two separate 
categories according to the design of  their free movement of  capital provisions. The first 
category of  agreements, concluded between the Union and Bulgaria, the Czech Republic, 
Hungary, Poland, Romania and Slovakia, requires liberalization of  capital movements but 
only to a certain extent. Article 61(1) of  the Czech EA, which is taken as a benchmark in 
this regard, reads, as far as relevant, as follows:

“1. With regard to transactions on the capital account of  balance of  payments, from the entry 

into force of  this Agreement, the Member States and the Czech Republic respectively shall 

ensure the free movement of  capital relating to direct investments made in companies formed 

in accordance with the laws of  the host country and investments made in accordance with the 

provisions of  Chapter II of  Title IV, and the liquidation or repatriation of  these investments and 

of  any profit stemming therefrom. Notwithstanding the above provision, such free movement, 

liquidation and repatriation shall be ensured by the end of  the fifth year following the entry into 

force of  this Agreement for all investments linked to establishment of  nationals establishing in 

the Czech Republic as self-employed persons pursuant to Chapter II of  Title IV.”

Furthermore, according to Article 61(3) of  the Czech EA, the parties must consult each 
other with a view to facilitating the movement of  capital between the Community and the 
Czech Republic in order to promote the objectives of  the agreement. Lastly, Article 62(1) 
of  the Czech EA provides that during the five years following the date of  entry into force 
of  the Czech EA, the contracting parties must take measures permitting the creation of  the 
necessary conditions for the further gradual application of  Community rules on the free 
movement of  capital. 
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The question arises as to the extent to which the free movement of  capital under Article 
61(1) of  the Czech EA must be interpreted differently, with regard to access, compared to 
Article 63(1) TFEU as applicable between Member States in the field of  corporate income 
taxation. In this regard, the case law of  the ECJ as discussed in section 2.2.10 of  this chapter 
must be recalled. From this case law, it follows that the extension of  the interpretation of  
a provision in the Treaty to a comparably, similarly or even identically worded provision of  
an agreement concluded by the Union with a non-member country depends on, inter alia, 
the aim pursued by each provision in its own particular context. A comparison between 
the objectives and context of  the agreement and those of  the Treaty is of  considerable 
importance in this regard. It is observed in this respect that the wording of  Article 61(1) 
of  the Czech EA diverges substantially from that of  Article 63(1) TFEU in that it restricts 
the liberalization requirement to transactions on the capital account relating to direct 
investments only. The question is whether this would justify a diverging interpretation of  
this provision in the field of  corporate income taxation, with regard to the question of  
access, compared to the interpretation given to Article 63(1) TFEU as it applies between 
Member States. 

In the author’s view, this question must be answered in the negative as far as the interpretation 
of  the term “direct investment” is concerned.1797 Although this term is not defined in the 
Czech EA, the wording of  Article 61(1) of  the Czech EA, the objective of  liberalization 
of  trade and investment pursued by the Czech EA and the aim of  liberalization underlying 
Article 61(1) of  the Czech EA support the conclusion that this term must be given the 
same meaning as it has under the Treaty.1798 This means that the free movement of  capital 
under the Czech EA requires a genuine economic link through the exercise of  a genuine 
economic activity carried on in the territory of  the Czech Republic (in the case of  outward 
investments) or in a Member State (in the case of  inward investments). Here too, this 
conclusion should not be underestimated. It implies that, in the author’s view, the existence 
of  a genuine economic link is, or at least should be, the gateway to the free movement 
of  capital under the Czech EA. This converging interpretation of  Article 61(1) of  the 
Czech EA is not only in line with the case law of  the ECJ regarding interpretation, but also 
corresponds with the economic nature of  the concept of  direct investment as discussed 

1797 The concept of direct investment under the Treaty includes investments of all kinds by natural persons or 
commercial, industrial or financial undertakings, and which serve to establish or to maintain lasting and 
direct links between the person providing the capital and the entrepreneur to whom or the undertaking 
to which the capital is made available in order to carry on an economic activity; cf. Chapter II.2.3.7.1

1798 This was also the approach of the Netherlands Supreme Court in its Decision dated 26 September 2008, 
No. 43 338, Beslissingen in Belastingzaken 23 (2009), para. 3.13, in which the Court ruled that there is no 
valid reason to see why the concept of “direct investments” under Article 61 of the Czech EA should be 
interpreted differently than the same concept under Article 64(1) and Article 64(2) TFEU. In the same vein, 
in the context of the Partnership and Cooperation Agreement concluded with Russia, Bezborodov, 692.
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in Chapter II.2.3.7. Consequently, it promotes the idea of  international tax neutrality. In 
addition, with reference to the above-mentioned case law of  the ECJ, the same holds true 
in that a taxpayer can be denied access to the free movement of  capital under Article 61(1) 
of  the Czech EA in situations of  tax evasion. 

The above conclusion mutatis mutandis holds true with regard to the second category of  
Agreements concluded between the Community and Estonia, Latvia, Lithuania and 
Slovenia. Article 61(1) of  the Europe Agreement concluded with Estonia, which is taken as 
benchmark in this respect, reads as follows:

“1. With regard to transactions on the capital account of  balance of  payments, from entry 

into force of  the Agreement, the Member States and Estonia respectively shall ensure the free 

movement of  capital relating to direct investments made in companies formed in accordance 

with the laws of  the host country and investments made in accordance with the provisions of  

Chapter II of  Title IV, and the liquidation or repatriation of  these investments and of  any profit 

stemming therefrom. Without prejudice to Article 43(1)(iii), complete free movement of  capital 

relating to establishment and operations of  self-employed persons, including the liquidation 

and repatriation of  such investments, shall be ensured from entry into force of  this Agreement.

2. With regard to transactions on the capital account of  balance of  payments, from entry into 

force of  this Agreement the Member States and Estonia respectively shall ensure the free 

movement of  capital relating to portfolio investment. This shall also apply to the free movement 

of  capital relating to credits related to commercial transactions or the provision of  services in 

which a resident of  one of  the Parties is participating and to financial loans.”

It is observed that this provision is drafted in a similar fashion to Article 61(1) of  the Czech 
EA, but extends, by virtue of  Article 61(2) of  this Agreement not only to the free movement 
of  capital relating to direct investments, but also to the free movement of  capital relating 
to portfolio investments and to credits related to commercial transactions or the provision 
of  services in which a resident of  one of  the parties is participating and to financial loans. 
For the same reasons set out above in the context of  the Czech EA, it is submitted that 
the concept of  portfolio investments, credits related to commercial transactions or to the 
provision of  services and financial loans must be given the same meaning as these terms 
have under the Treaty.1799

1799 The concept of portfolio investment under the Treaty entails investments which are solely made with 
the intention of making a financial investment without any intention of influencing the management 
and control of the undertaking; cf. Chapter II.2.3.7.2. The nomenclature annexed to Directive 88/361/
EEC defines financial loans as financing of every kind granted by financial institutions. Credits related 
to commercial transactions or to the provision of services include contractual trade credits and their 
financing by credits provided by credit institutions, including factoring operations.
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On the other hand, the requirement that there must be a sufficient link between the contested 
CIT measure and the free movement of  capital imposed under Article 61(1) of  the Czech 
EA and Article 61(1) of  the Estonian EA has to be construed differently compared to Article 
63(1) TFEU since these provisions restrict the liberalization requirement to transactions on 
the capital account only. This implies that restrictive CIT measures fall, in terms of  access, 
outside the scope of  the liberalization requirement under Article 61(1) of  the Czech EA 
and Article 61(1) of  the Europe Agreement concluded with Estonia. This is elaborated on 
in more detail in the subsequent sections.

4.4.2.1.1 Transactions on the capital account of balance of payments

As stated, under the provisions relating to the free movement of  capital under both the 
Czech and the Estonian EA, the free movement of  capital relating to direct investments 
and to direct investments and portfolio investments, including credits and financial loans 
respectively, must be ensured between the contracting parties. This, however, only applies 
with regard to transactions on the capital account of  balance of  payments. Taking the Czech 
EA as a benchmark, the question arises how this requirement should be understood in the 
field of  corporate income taxation. 

The balance of  payments is a statistical statement that systematically summarizes, for a 
specific time period, the economic transactions in a given country with the rest of  the world. 
A transaction can be defined as an economic flow that reflects the creation, transformation, 
exchange, transfer, or extinction of  economic value and involves changes in ownership of  
goods and/or financial assets, the provision of  services, or the provision of  labour and 
capital.1800 Traditionally, the balance of  payments is divided into two main categories: the 
current account and the capital account. Covered in the current account are all transactions, 
other than those in financial items that involve economic values and occur between resident 
and non-resident entities. The major classifications are goods and services, income and 
current transfers.1801 The current account thus records inflows and outflows of  goods and 
services into or from a given country and payments connected therewith. In addition, it 
also comprises income such as income from direct investments. Direct investment income 
can be divided into income on equity (dividends, branch profits and reinvested earnings) 
and income on debt (interest).1802 Royalties and license fees are also recorded on the current 
account.1803 

1800 International Monetary Fund, Balance of Payments Manual, 6. 

1801 Ibid., 38. 

1802 Ibid., 40. 

1803 Ibid. 
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The capital account records transactions related to international movements of  financial 
capital.1804 Traditionally, the capital account covers, inter alia, transfers of  ownership of  fixed 
assets and transfers of  funds linked to, or conditional upon, acquisition or disposal of  fixed 
assets.1805 Since 1993, however, the IMF designates the capital account as the capital account 
and the financial account. The components that can be recognized on the financial account 
are financial assets such as direct investment, portfolio investment, and other investment 
and reserve assets.1806 Income derived from direct investment, portfolio investment, other 
investment, and receipts on reserve assets are, in contrast, recorded on the current account.1807 
The components that can be recognized on the capital account are all non-productive and 
non-financial assets, such as patents.1808

Three questions arise in this respect. Firstly, the question is which country’s balance of  
payments is being referred to in Article 61(1) of  the Czech EA. The wording of  this provision 
is not clear in this respect and is open to different interpretations. However, in the author’s 
view, it follows from the function of  the balance of  payments and the context in which this 
provision is placed, that the country which is restricting the free movement of  capital is the 
one that is meant. As stated, the balance of  payments summarizes the economic transactions 
of  a given country with the rest of  the world. It is that country which, on the basis of  its 
balance of  payments, can monitor the inflows and outflows of  capital and which may, if  
necessary, decide to control these in- and outflows, for instance by temporarily restricting or 
limiting certain international capital movements. This conclusion is furthermore supported 
by Article 65(1) of  the Czech EA, according to which each Member State is allowed, under 
the requirement of  proportionality, to temporarily adopt restrictive measures in case this 
Member State is in serious balance-of-payment difficulties. Also, this provision implies that 
Article 61(1) of  the Czech EA concerns the balance of  payments of  the contracting state 
which is restricting the free movement of  capital.1809

The second question is when precisely a transaction on the capital account on balance of  
payments occurs, as required by the provision under examination. In the author’s view, this 
requirement should be interpreted as simply meaning that there must be a transaction which 
is actually registered with or notified to the relevant authorities and, accordingly, booked on 

1804 R.G. Lipsey & P.N. Courant (New York: HarperCollins College Publishers, 1995), 744-745.

1805 International Monetary Fund, Balance of Payments Manual, 40. 

1806 Ibid. 41. 

1807 Ibid. 70. See also International Monetary Fund, ‘Balance of payments textbook’ (Washington: 1996), section 
145 and section 443. 

1808 Ibid. 

1809 In the same vein: Opinion of Advocate General Wattel delivered on 28 November 2006, Nos 43 338 and 43 
339, Vakstudie Nieuws 2007/18.3, point 5.17. 
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the capital account of  balance of  payments of  the Member State concerned. As a general 
rule, a transaction on the capital account will be recognized if  a capital transaction takes 
place between a resident and a non-resident, although under some circumstances, notably 
when it is not possible to verify the identity of  the persons involved with the transaction, 
transactions between residents or between non-residents may also be booked on the capital 
account.1810 Thus, a qualifying transaction on the capital account of  balance of  payments 
may take place if  a Czech company is set up or if  capital is paid in a Czech company by a 
resident of  another Member State. The acquisition by a resident of  a Member State of  a 
Czech company also qualifies, provided that this acquisition takes place between a resident 
of  a Member State and a resident of  the Czech Republic. 

A last question is what the impact is of  the recent designation of  the capital account in the 
capital and financial account. When direct investments are recorded on the financial account, 
Article 61(1) of  the Czech EA would literally not be applicable, since no transaction on 
the capital account takes place. It is submitted, however, that such a literal interpretation 
would deprive Article 61(1) of  the Czech EA of  all meaning. This can hardly have been 
the intention of  the contracting parties. This is evidenced by the wording of  more recent 
Agreements, such as the Europe Agreement concluded with Croatia. Article 60 of  this 
Agreement explicitly refers to transactions on the capital and financial account of  balance 
of  payments.1811 It is therefore submitted that the recent designation of  the capital account 
in the capital and financial account should not have material effects for the interpretation of  
Article 61(1) of  the Czech EA.1812

4.4.2.1.2 Impact on corporate income taxation

How should the requirement of  a capital transaction taking place on the capital account on 
balance of  payments be interpreted in the field of  corporate income taxation? In this regard, 
it is recalled that the concept of  foreign investment can be conceived in different ways, as 
was established in Chapter II.2.3.2. It can be understood as comprising a broad range of  
assets under the “asset-based” approach, it can be understood in terms of  ownership and 
control of  an enterprise under the “enterprise-based” approach and it can be perceived 
in terms of  movements of  capital under the “transaction-based” approach. It is observed 
that Article 61(1) of  the Czech EA appears to strictly adhere to the latter transaction-based 
approach. The main question is therefore whether a restrictive CIT measure can be said to 

1810 International Monetary Fund, Balance of Payments Manual, 78-79. 

1811 A similar extension is found in the Stabilisation and Association Agreements concluded with Albania, the 
former Yugoslav Republic of Macedonia and Serbia. 

1812 Similarly, Opinion of Advocate General Wattel delivered on 28 November 2006, Nos 43 338 and 43 339, 
Vakstudie Nieuws 2007/18.3, point 5.19. 
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sufficiently relate, in terms of  causality, to transactions on the capital account of  balance of  
payments. In the scholarly literature, this question is seemingly answered in the affirmative 
by Bezborodov in the context of  the provisions relating to the free movement of  capital 
included in the Partnership and Cooperation Agreements which are worded similarly to 
Article 61(1) of  the Czech EA. He submits that from the context and object and purpose 
of  these agreements it does not follow that the parties intended to assign different meaning 
and scope to these provisions as opposed to the Treaty principle of  free movement of  
capital.1813 He therefore concludes that these provisions may be construed in a similar way as 
Article 63(1) TFEU, except that they deal exclusively with direct investments and apply on 
a reciprocal basis. In his view, this means that the provisions relating to the free movement 
of  capital included in the Partnership and Cooperation Agreements should prohibit 
transnational tax discrimination of  investors and investees amounting to capital movement 
restrictions, including discrimination of  dividends, interest, profits, and branches.1814 
According to the author, however, this view must be rejected and the above question in 
principle has to be answered in the negative de lege lata. In this respect, reference can be made 
to Article 7(1) of  the former Directive 88/361/EEC, which provision is to some extent 
comparable to Article 61(1) of  the Czech EA. This provision stipulated the following:

“1. In their treatment of  transfers in respect of  movements of  capital to or from third countries, the 

Member States shall endeavour to attain the same degree of  liberalization as that which applies 

to operations with residents of  other Member States, subject to the other provisions of  this 

Directive [italics added, DS]”

Servais observes that the reference to “transfers in respect of  movements of  capital” instead 
of  the mere requirement of  “liberalization of  movements of  capital” was not chosen 
accidently by the drafters of  this provision.1815 This reference was based on the ECJ ruling 
in Brugnoni and Ruffinengo from which it follows that the liberalization of  capital movements 
between Member States under the Treaty not only includes the actual transfer of  funds 
to and from abroad, but in fact includes all measures that may result in the possibility of  
carrying out the underlying transaction that is being restricted.1816 By explicitly focussing 
on transfers in respect of  capital movements instead of  on the free movement of  capital in 
general, only the liberalization of  capital movements in a strict sense was being targeted 

1813 Bezborodov, 692.

1814 Ibid. In the same vein: Basalykas, 450, who submits that all of the Association and Partnership Agreements 
largely reproduce the TFEU principles of the free movement of capital on a reciprocal basis and can be 
interpreted in the same way as Article 63(1) TFEU.

1815 Servais, 65, at fn. 59.

1816 ECJ 24 June 1986, 157/85, Brugnoni and Ruffinengo [1986] ECR 2013, para. 22. In the same vein: ECJ 27 
October 2005, C-329/03, Trapeza tis Ellados AE [2005] ECR I-9341, para. 25. 
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under Article 7(1) of  the former Directive in the relations with third countries.1817 Given the 
similarity in wording between Article 7(1) of  the former Directive and Article 61(1) of  the 
Czech EA, and in particular the fact that both provisions explicitly restrict the liberalization 
requirement to “transfers” or, as the case may be, “transactions”, the above implies that only 
direct capital restrictions, such as capital controls, qualify and thus fall within the scope of  
the free movement of  capital under Article 61(1) of  the Czech EA. By contrast, measures 
of  a mere general nature which are not intended to specifically regulate international 
capital transactions, like general income taxes, are not covered. Such measures leave the 
actual transfer of  capital completely free. This means that restrictive CIT measures almost 
completely fall outside the scope of  the free movement of  capital under Article 61(1) of  the 
Czech EA. An analogy can be drawn in this regard to the OECD Code of  Liberalisation of  
Capital Movements, under which taxes on financial and capital transactions do fall within 
the free movement of  capital, but taxes of  a general nature, such as income taxes and capital 
gains taxes, do not. This is because the latter are in general not intended to discourage 
international capital movement operations as such.1818 A further analogy can be drawn in this 
regard with Hengartner. In this case, the ECJ considered a discriminatory hunting tax to not 
infringe the free movement of  services as included in the Agreement on the free movement 
of  persons concluded between the EU and its Member States and Switzerland. Article 5(3) 
of  this agreement grants a right of  entry and residence in Austria to Swiss nationals entering 
Austrian territory solely to receive services. However, the ECJ held that this provision was 
ineffective in the case at hand, seemingly because the link between the contested measure, 
on the one hand, and the right of  entry or residence in Austria, on the other, was, in terms 
of  causality, too tenuous and too indirect.1819 The contested hunting tax could be linked 
with the provision of  services rather than with the actual entry and residence in Austrian 
territory which, in itself, was completely free. Likewise, corporate income taxes cannot be 
regarded as restricting actual capital transfers. 

1817 Servais, 65. See also, albeit in the context of the free movement of capital under Article 63(1) TFEU, 
Dimopoulos, who submits that the freedom of capital movements under Article 63(1) TFEU does not 
concern the establishment of a foreign direct investment, but only the capital transfers relating to a foreign 
direct investment, for example the act of the acquisition of shares or the transfer of dividends Dimopoulos, 
Regulation of foreign investment, 96.

1818 OECD, (2008b), 24.

1819 CJEU 15 July 2010, C-70/09, Hengartner and Gasser, not yet reported, paras 28-29 read in conjunction with 
the Opinion of Advocate General Jääskinen delivered on 20 May 2010 in this case, point 71. The Advocate 
General opines that “[a] tax or a flat-rate payment affecting persons receiving services when obtaining 
a residence permit might be contrary to the Agreement if the amount were to exceed, without any 
objective reasons, the charges laid down for citizens of the host country for issuing supporting documents 
in a generally comparable situation.” In his view, there is a risk of such a tax, closely linked to the rights 
guaranteed by the Agreement, directly impairing the rights which the Agreement provides for persons 
receiving services. According to the Advocate General, the hunting tax at issue in this case is of an entirely 
different nature.
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Indeed, the above approach was endorsed by the Netherlands Supreme Court in its ruling 
issued on 26 September 2008 in a third-country equivalent of  Bosal. In this case, the 
deduction of  finance costs relating to a subsidiary established in the Czech Republic was 
denied under Netherlands tax law. The question was, inter alia, whether this was contrary to 
the free movement of  capital under Article 61(1) of  the Czech EA, in force at that time. 
The Netherlands Supreme Court answered this question in the negative. The Netherlands 
Supreme Court admitted that the contested national measure restricted the holding of  the 
Czech subsidiary in the case at hand. However, according to the Court it could not be 
said that this restriction had to do with a transaction on the capital account of  balance 
of  payments.1820 Accordingly, the contested tax measure fell outside the scope of  the free 
movement of  capital under Article 61(1) of  the Czech EA. 

It follows that the free movement of  capital under Article 61(1) of  the Czech EA must be 
interpreted differently, as far as the question of  causality is concerned, compared to Article 
63(1) TFEU as applicable between Member States in the field of  corporate income taxation.1821 
Since CIT measures are generally not intended to specifically regulate international capital 
transactions, the restrictive effects that these measures may have on transnational capital 
transactions within the meaning of  Article 61(1) of  the Czech EA must be considered 
merely coincidental.1822 It must therefore be assumed that the scope of  the free movement 
of  capital under this provision and, hence, the degree of  legal economic integration, was not 
intended as to cover such CIT measures.1823 This conclusion holds equally as far with regard 
to the comparable provisions included in the Europe Agreements with Bulgaria, the Czech 

1820 Netherlands Supreme Court 26 September 2008, No. 43 338, Beslissingen in Belastingzaken 23 (2009), para. 
3.15. 

1821 See also Pancham, Fibbe and de Ruiter, who, in a comparable context of the free movement of capital 
under Article 47(1) of the OCT Decision 2001, observe that the reference to the balance of payments 
suggests that only macro-economic affairs between the Union and the respective other State are at stake; 
Pancham, Fibbe & de Ruiter, 168. 

1822 Dissenting, although implicitly, Kiekebeld, ‘Europa-overeenkomsten en vrij verkeer van kapitaal’, 905, who 
suggests that corporate income tax measures are covered as well, as long as a transaction on the capital 
account of balance has taken place; and Bezborodov, 692, who concludes in the context of the Partnership 
and Cooperation Agreements that the free movement of capital provisions included in these Agreements 
(which also require a transaction on the capital account on balance of payments) function similarly to 
Article 63(1) TFEU, except that they deal exclusively with direct investments and apply on reciprocal basis. 
According to Bezborodov, the immediate consequence is that the free movement of capital provisions 
under these Agreements should prohibit cross-border tax discrimination of investors and investees 
amounting to capital movement restrictions, including discrimination of dividends, interest, profits, and 
branches. 

1823 It is only with respect to the establishment of nationals as self-employed persons that Article 61(1) of 
the Estonian Agreement requires complete free movement of capital relating to establishment and 
operations of self-employed persons, including the liquidation and repatriation of such investments, thus 
without limiting the scope to transactions on the capital account. A comparable requirement is included 
in Article 61(1) of the Czech EA. However, these requirements only apply vis-à-vis self-employed persons, 
i.e. individuals and not towards companies.
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Republic, Hungary, Poland, Romania and Slovakia and Article 61(1) of  the Estonian EA 
and the comparable provisions included in the Europe Agreements with Latvia, Lithuania 
and Slovenia. 

It is nevertheless observed that the above conclusion is detrimental to the object and 
purpose of  the Czech EA entailing liberalization of  trade and investment and, consequently, 
to the benchmark of  international tax neutrality, especially since CIT measures actually do 
affect, from an economic perspective, patterns of  international investment.1824 From this 
perspective, the approach de lege ferenda would be that any CIT measure should fall within 
the scope of  the free movement of  capital under Article 61(1) of  the Czech EA as long 
as a direct investment between any Member State and the Czech Republic exists which 
was recorded at any time in the past on the capital account of  balance of  payments. If  
one were to accept this approach, restrictive CIT measures that distinguish between the 
place of  residence of  the direct investor or the place where the direct investment is made 
would also be brought within the scope of  Article 61(1) of  the Czech EA. Although the 
author is in favour of  this approach, it must be acknowledged that the wording of  Article 
61(1) of  the Czech EA does not allow such a broad interpretation. The approach favoured 
by the author can only be achieved by redesigning the relevant free movement of  capital 
provision. 

4.4.3 Stabilisation and Association Agreements

4.4.3.1 Access and interpretation 

With regard to the question of  access, the Stabilisation and Association Agreements can 
basically be grouped into a single category according to the design of  their free movement 
of  capital provisions. Basically, these provisions are structured in the same fashion as the 
relevant provision under the Estonian EA as discussed in the previous section, albeit with 
one relevant exception. In this regard, Article 61 of  the Albanian SAS, which is taken as a 
benchmark, reads as follows:

“1. With regard to transactions on the capital and financial account of  balance of  payments, 

from the date of  entry into force of  this Agreement, the Parties shall ensure the free movement 

of  capital relating to direct investments made in companies formed in accordance with the laws 

of  the host country and investments made in accordance with the provisions of  Chapter II of  

Title V, and the liquidation or repatriation of  these investments and of  any profit stemming 

therefrom.

1824 As was demonstrated in Chapter II.3.1.
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2. With regard to transactions on the capital and financial account of  balance of  payments, from 

the date of  entry into force of  this Agreement, the Parties shall ensure the free movement of  

capital relating to credits related to commercial transactions or to the provision of  services in 

which a resident of  one of  the Parties is participating, and to financial loans and credits, with 

maturity longer than a year.

(…)

The Parties shall also ensure, from the fifth year after the date of  entry into force of  this 

Agreement, free movement of  capital relating to portfolio investment and financial loans and 

credits with maturity shorter than a year.”

The question arises as to the extent to which the free movement of  capital under Article 
61 of  the Albanian SAS must be interpreted differently, with regard to access, compared to 
Article 63(1) TFEU as applicable between Member States in the field of  corporate income 
taxation. Given the fact that the wording of  Article 61 of  the Albanian SAS is almost 
identical to Article 61(1) of  the Czech EA and Article 61(1) of  the Estonian EA, and given 
the fact that the objectives of  these agreements are to a large degree comparable1825, it is 
safe to conclude that the analysis made in the previous section in the context of  the Czech 
and the Estonian EAs is similarly valid here. It therefore follows that in the absence of  a 
sufficient link with an actual capital transaction, restrictive CIT measures are, in terms of  
access, in principle excluded from the scope of  Article 61 of  the Albanian SAS. 

Nonetheless, one important further distinction must be made in this respect. A comparison 
with Article 61(1) of  the Czech EA demonstrates that Article 61(2) of  the Albanian SAS, 
unlike the Czech EA, generally requires free movement of  capital relating to portfolio 
investment and financial loans and credits with a maturity of  less than a year, without 
restricting its scope of  transactions on the capital account on balance of  payments. In the 
author’s view, this implies that restrictive CIT measures do fall, in terms of  causality, under 
the scope of  this provision to the extent they concern the above categories of  portfolio 
investments under the same terms as applicable in the context of  Article 63(1) TFEU as 
this provision applies between Member States. This conclusion is not only justified by the 
relative similarity in wording between both provisions, but also by their underlying common 
objectives. This conclusion furthermore promotes international economic integration and, 
accordingly, the idea of  international tax neutrality. 

1825 Cf. section 2.2 of this chapter.
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4.4.4 Partnership and Cooperation Agreements

4.4.4.1 Access and interpretation 

With regard to the question of  access, the Partnership and Cooperation Agreements can 
basically be grouped into two categories according to the design of  their free movement 
of  capital provisions. The first group of  agreements, concluded with all Partnership and 
Cooperation Countries, except for Russia, provides for the free movement of  capital 
through provisions which are, as far as relevant for purposes of  this study, drafted in a 
comparable way as the free movement of  capital provision under the Czech EA discussed 
in section 4.4.2 of  this chapter. Given the fact that not only the wording of  these provisions 
but also the objectives of  these agreements are comparable, it is safe to conclude that the 
analysis made in the previous section in the context of  the Czech EA is equally valid here. 
This means that restrictive CIT measures are, in terms of  access, in principle excluded from 
the scope of  the free movement provisions included in these agreements. 

As far as the Partnership and Cooperation Agreement with Russia is concerned, it can 
be observed that the free movement of  capital under Article 52(2) of  this agreement 
significantly deviates from Article 61(1) of  the Czech EA:

“2. The free movement of  capital between residents of  the Community and of  Russia in the 

form of  direct investment made in companies formed in accordance with the laws of  the host 

country and investments made in accordance with the provisions of  Chapter II of  Title IV, 

and the transfer abroad of  this investment, including any compensation payments arising from 

measures such as expropriation, nationalization or measures of  equivalent effect, and of  any 

profit stemming therefrom shall be ensured.”

Here too, the free movement of  capital only applies to capital movements relating to direct 
investments in Russian companies. However, unlike the Czech EA, Article 52(2) of  the 
Russian Agreement does not require these investments to take place on the capital account 
of  balance of  payments. All transactions between residents and non-residents involving 
investments in Russia are governed by the liberalization requirement under this provision, 
irrespective of  whether these transactions are actually booked on the capital account of  
balance of  payments. In the author’s view, this implies that restrictive CIT measures do fall, 
in terms of  causality, under the scope of  this provision to the extent they concern direct 
investments under the same terms as applicable in the context of  Article 63(1) TFEU as 
this provision applies between Member States. This conclusion is not only justified by the 
relative similarity in wording between both provisions, but also by their underlying common 
objectives. It furthermore promotes international economic integration and, accordingly, 
the idea of  international tax neutrality.
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4.4.5 Euro-Mediterranean Association Agreements

4.4.5.1 Access and interpretation 

With regard to the question of  access, the Euro-Mediterranean Association Agreements can 
basically be grouped into three categories on the basis of  the design of  their free movement 
of  capital provisions. The first category of  agreements (those concluded with Morocco, the 
Palestinian Authority and Tunisia) contain free movement of  capital provisions1826 which 
are drafted in a comparable fashion as those included in the Czech EA discussed in section 
4.4.2 of  this chapter, except for the fact that the free movement of  capital under these 
agreements is explicitly restricted to capital movements from the Member States to the said 
Association States only.1827 Given the fact that not only the wording of  these provisions is 
comparable, but also the objectives of  these agreements, at least to some extent1828, it is safe 
to conclude that the analysis made in the previous section in the context of  the Czech EA 
is equally valid here, apart from the above limitation to inward investments. This means 
that restrictive CIT measures are, in terms of  access, in principle excluded from the scope 
of  the free movement provisions included in the agreements concluded with Morocco, the 
Palestinian Authority and Tunisia. 

The second category of  agreements (those concluded with Algeria, Egypt and Jordan) 
are drafted in a comparable fashion as the free movement of  capital under Article 52(2) 
of  the Russian Partnership and Cooperation Agreement discussed in section 4.4.4 of  this 
chapter, except for the fact that the free movement of  capital under the Algerian Agreement 
is explicitly restricted to capital movements from the Member States to Algeria only.1829 
Therefore, based on the same arguments raised in that section, it is safe to conclude that 
the analysis made in the context of  Article 52(2) of  the Russian Agreement is also valid as 
regards the agreements with Algeria, Egypt and Jordan, apart from the above limitation 
to inward investments under the Algerian Agreement. This implies that restrictive CIT 
measures do fall, in terms of  causality, under the scope of  the free movement of  capital 

1826 Article 34(1) of the Agreement concluded with Tunisia provides the following: “With regard to transactions 
on the capital account of balance of payments, the Community and Tunisia shall ensure, from the entry 
into force of this Agreement, that capital relating to direct investments in Tunisia in companies formed 
in accordance with current laws can move freely and that the yield from such investments and any profit 
stemming therefrom can be liquidated and repatriated.”

1827 See also S. Fares, ‘Current Payments and Capital Movements in the EU-Mediterranean Association 
Agreements’, Legal Issues of Economic Integration 1 (2003): 23. 

1828 Cf. section 2.2 of this chapter. 

1829 Article 39(1) of the Algerian Agreement provides the following: “The Community and Algeria shall 
ensure, from the entry into force of the Agreement, that capital relating to direct investments in Algeria 
in companies formed in accordance with current laws can move freely and that the yield from such 
investments and any profit stemming therefrom can be liquidated and repatriated.”



423

Chapter VI4.4.6.1 Access and interpretation 

included in these agreements to the extent they concern direct investments under the same 
terms as applicable in the context of  Article 63(1) TFEU as this provision applies between 
Member States. 

Lastly, the Agreements concluded with Lebanon and Israel contain a free movement of  
capital provision which is almost identical to Article 63(1) TFEU. According to Article 31 
of  the Agreement concluded with Israel, which is taken as a benchmark here, the following 
is prohibited:

“Within the framework of  the provisions of  this Agreement, and subject to the provisions 

of  Articles 33 and 34, there shall be no restrictions between the Community of  the one part, 

and Israel of  the other part, on the movement of  capital and no discrimination based on the 

nationality or on the place of  residence of  their nationals or on the place where such capital is 

invested.”

The question arises as to the extent to which the free movement of  capital under Article 31 
of  Agreement with Israel must be interpreted differently, with regard to access, compared to 
Article 63(1) TFEU as applicable between Member States in the field of  corporate income 
taxation. Given the great similarity in wording between both provisions and having regard to 
the objectives of  the Agreement with Israel, notably the promotion of  a further integration 
of  Israel’s economy into the European economy and the creation of  a new environment for 
their economic relations, it is safe to conclude that the above question must be answered 
in the affirmative. This means that restrictive CIT measures do fall, in terms of  causality, 
under the scope of  the free movement of  capital included in the Agreements with Israel and 
Lebanon under the same terms as applicable in the context of  Article 63(1) TFEU as this 
provision applies between Member States. 

4.4.6 Cotonou Agreement

4.4.6.1 Access and interpretation 

The Cotonou Agreement contains a provision providing for the free movement of  capital 
through Article 12 of  Annex II, which reads as follows:

“2. With regard to transactions on the capital account of  balance of  payments, the Parties 

undertake to impose no restrictions on the free movement of  capital relating to direct 

investments made in companies formed in accordance with the law of  the host country and 

investments made in accordance with this Agreement, and the liquidation or repatriation of  

these investments and of  any profit stemming therefrom.”
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A simple comparison between this provision and Article 61(1) of  the Czech EA shows that 
both provisions are drafted in virtually the same fashion. It is therefore safe to say that the 
conclusion drawn in the context of  the Czech EA is mutatis mutandis valid here. This means 
that restrictive CIT measures are, in terms of  access, in principle excluded from the scope 
of  the free movement provisions included in the Cotonou Agreement. 

4.4.7 Association Agreements concluded with other third countries or groups of third 
countries

4.4.7.1 Access and interpretation 

As far as the Association Agreements concluded with other third countries or regions are 
concerned, it can be observed that these agreements can be categorized into two different 
groups. The first type of  agreement (those concluded with Mexico and Turkey) only compel 
the contracting parties to encourage the progressive and reciprocal liberalization of  capital 
movements between the contracting parties. It follows that these provisions do not contain 
any enforceable obligation for liberalization. Accordingly, the corporate taxation by a 
Member State of  income deriving from investments involving one of  these countries is not 
affected by any provision relating to the free movement of  capital under these agreements. 

The second group of  agreements (those concluded with Chile, South Africa and the 
CARIFORUM states), by contrast, do provide for free movement of  capital. Article 123 
of  the CARIFORUM Agreement, which is comparable to the provisions included in the 
Agreements with Chile and South Africa, stipulates the following in this regard:

“1. With regard to transactions on the capital account of  balance of  payments, the Signatory 

CARIFORUM States and the EC Party undertake to impose no restrictions on the free 

movement of  capital relating to direct investments made in accordance with the laws of  the 

host country and investments established in accordance with the provisions of  Title II, and the 

liquidation and repatriation of  these capitals and of  any profit stemming therefrom.”

The question arises as to the extent to which the free movement of  capital under these 
Agreements must be interpreted differently, with regard to access, compared to Article 63(1) 
TFEU as applicable between Member States in the field of  corporate income taxation. In 
this regard, it is observed that the wording of  Article 123 of  the CARIFORUM Agreement 
is virtually to the same as that of  Article 61(1) of  the Czech EA. In the author’s opinion, it 
is therefore safe to conclude that the conclusion drawn in the context of  the Czech EA is 
mutatis mutandis valid here. This means that restrictive CIT measures are, in terms of  access, 
in principle excluded from the scope of  the free movement provisions included in the 
Agreements with Chile, South Africa and the CARIFORUM states.
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4.4.8 Cooperation Agreements with third countries or groups of third countries

4.4.8.1 Access and interpretation 

As far as the Cooperation Agreements concluded with individual countries are concerned, 
it can simply be observed that these agreements do not provide for any obligation for the 
Member States to liberalize capital movements. These agreements only contain provisions 
for possible liberalization of  capital movements at a future date. Accordingly, the corporate 
taxation by a Member State of  income deriving from investments involving one of  these 
countries is not affected by any provision relating to the free movement of  capital under 
these agreements.

4.4.9 Direct effect of the free movement of capital under the Association, Partnership and 
Cooperation Agreements

In the previous sections, the impact, in terms of  access, of  the free movement of  capital 
included in the various APC Agreements in the field of  corporate income taxation has been 
examined. As a final step of  the previous analyses, it must now be determined whether 
the provisions relating to the free movement of  capital as included in these agreements 
are capable of  having direct effect as a result of  which a taxpayer can actually rely on these 
provisions. To date, there is no case law in which the ECJ has ruled on the direct effect of  
the provisions of  the free movement of  capital in an APC Agreement. However, based on 
the ECJ case law discussed in section 3.5.9 of  this chapter in the context of  the freedom 
of  establishment included in the various APC Agreements, it is safe to conclude that 
this question must be answered in the affirmative as far as the free movement of  capital 
provisions included in the Europe Agreements, Stabilisation and Association Agreements, 
Partnership and Cooperation Agreements and Euro-Mediterranean Association Agreements 
are concerned. In the author’s view, these provisions lay down a precise obligation to produce 
a specific result. The direct effect of  these provisions is furthermore confirmed by the 
purpose and nature of  these agreements. The fact that a number of  these agreements oblige 
the contracting parties to take measures permitting the creation of  the necessary conditions 
for the further gradual application of  Union rules on the free movement of  capital does 
not invalidate this conclusion. This requirement only aims at the further liberalization of  
the movement of  capital between the Union and the country concerned and, accordingly, 
only covers the capital movements which do not fall under the scope of  the relevant free 
movement of  capital provision. In the author’s view, the free movement of  capital under these 
agreements as discussed in the previous sections should therefore be directly applicable.1830

1830 In the same sense with regard to the free movement of capital included in the Agreement concluded with 
the Czech Republic: Opinion of Advocate General Wattel delivered on 28 November 2006, Nos 43 338 and 
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The same conclusions hold with respect to the free movement of  capital under the Cotonou 
Agreement, the Association Agreements with Chile and South Africa and the Economic 
Partnership Agreement concluded with the CARIFORUM states, despite the fact that these 
agreements not only aim at economic but also at social development. As far as the provisions 
relating to international capital movements included in the Association Agreements with 
Mexico and Turkey and the Cooperation Agreements are concerned, it can by contrast be 
concluded that these provisions are not capable of  having direct effect. The reason is that 
these provisions are not sufficiently precise and unconditional and essentially serve to set 
out a programme.1831 It follows that in such case a taxpayer cannot directly rely on the free 
movement of  capital under the Cooperation Agreements.

4.4.10 Conclusion

In the previous sections, the impact of  the free movement of  capital under the various APC 
Agreements on the application of  a restrictive CIT measure on income from investment 
involving third countries has been examined with respect to access. As far as the provisions 
relating to the free movement of  capital under the Europe Agreements are concerned, and 
Article 61(1) of  the Czech EA in particular, the following conclusion has been reached. 

It has been established that the wording of  Article 61(1) of  the Czech EA diverges 
substantially from that of  Article 63(1) TFEU in that it restricts the liberalization 
requirement to transactions on the capital account relating to direct investments only. The 
question is whether this would justify a diverging interpretation of  this provision in the 
field of  corporate income taxation, with regard to the question of  access, compared to 
the interpretation given to Article 63(1) TFEU as it applies between Member States. In 
the author’s view, this question must be answered in the affirmative with regard to the 
requirement that there must be a sufficient link between the contested CIT measure and the 
movement of  capital imposed under these agreements. This is because these agreements 
restrict the liberalization requirement to transactions on the capital account only. Since CIT 
measures are generally not intended to specifically regulate international capital transactions, 
the restrictive effects that these measures may have on transnational capital transactions 
within the meaning of  the capital provisions under these agreements are merely coincidental. 
It must therefore be assumed that the scope of  the free movement of  capital under these 
agreements and, hence, the degree of  legal economic integration, was not intended to cover 
such CIT measures. This implies that restrictive CIT measures fall outside the scope of  the 
liberalization requirement under these agreements de lege lata. 

43 339, Vakstudie Nieuws 2007/18.3, point 5.10.

1831 ECJ 30 September 1987, 2/86, Demirel [1987] ECR 3719, para. 23. 
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The above conclusions are mutatis mutandis valid with regard to the provisions relating to 
the free movement of  capital included in the Stabilisation and Association Agreements, 
the Partnership and Cooperation Agreements, the Euro-Mediterranean Association 
Agreements, the Cotonou Agreement, the Association Agreement concluded with Chile and 
the Economic Partnership Agreement between the CARIFORUM states and the Union. 
Exceptions apply, however, with regard to the Stabilisation and Association Agreement 
concluded with Albania, the Partnership and Cooperation Agreement concluded with 
Russia, the Euro-Mediterranean Association Agreements concluded with Algeria, Egypt 
and Jordan and with Lebanon and Israel. These Agreements require the liberalization of  
certain types or all forms of  capital movements, without limiting their scope of  transactions 
on the capital account on balance of  payments. The free movement of  capital under these 
agreements can be held to be directly applicable. In the author’s view, this implies that 
restrictive CIT measures do fall, in terms of  causality, under the scope of  these provisions, 
insofar as the listed types of  capital movements are concerned, and under the same terms as 
applicable in the context of  Article 63(1) TFEU as this provision applies between Member 
States. This conclusion is not only justified by the relative similarity in wording between the 
free movement of  capital provisions included in these agreements, on the one hand, and 
Article 63(1) TFEU, on the other, but also by their underlying common objectives. The 
above provisions furthermore promote international economic integration and, accordingly, 
the idea of  international tax neutrality. This is because they facilitate the attraction of  capital 
by companies carrying on genuine economic activities transnationally in the respective 
Member State or any third country through a fixed establishment, i.e. a branch or subsidiary, 
provided that such an establishment involves a sufficient degree of  independence and a 
sufficient degree of  management and control within the concerned Member State or third 
country, respectively.

Finally, the agreements concluded with Mexico and Turkey only compel the contracting 
parties to encourage the progressive and reciprocal liberalization of  capital movements 
between the contracting parties concerned. It follows that these provisions do not contain 
any enforceable obligation for liberalization of  capital. Similarly, as far as the Cooperation 
Agreements concluded with individual countries are concerned, it has been established that 
these agreements do not provide for any obligation vis-à-vis the Member States to liberalize 
capital movements. These agreements only contain provisions for the possible liberalization 
of  capital movements at a future date. 
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4.5 Agreement between the Community and Switzerland on the free 
movement of persons

The Agreement between Switzerland and the Community does not, as such, provide for the 
free movement of  capital between the EU Member States and Switzerland. Only in cases 
where the movement of  capital is complementary to the free movement of  workers, in the 
case of  the acquisition of  an own dwelling, for instance, should the movement of  capital 
be liberalized either directly by means of  a specific provision to that end1832 or indirectly 
through the free movement of  workers.1833 Nevertheless, since as a matter of  principle the 
Agreement applies to individuals only, its relevance for the transnational corporation is very 
limited in this regard.

4.6 The position of the Member States’ associated and dependent 
territories

4.6.1 Access to and interpretation of the free movement of capital under Article 63(1) TFEU 
in the field of corporate income taxation

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
free movement of  capital ratione loci. It follows that investments between any Member State 
and one of  these territories are covered by the territorial scope of  the free movement of  
capital under Article 63 as it applies between Member States, save for the relations between 
these territories and their “mother” Member State, to which the free movement of  capital 
does not apply ratione loci.1834 Since the personal scope of  Article 63(1) TFEU is unrestricted, 
the above investments automatically fall under the scope ratione personae of  Article 63(1) 
TFEU as well. 

Conversely, the OCTs, the Faeroe Islands, the United Kingdom sovereign base areas of  
Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have to be 
considered third countries for purposes of  applying the free movement of  capital ratione loci. 
Here too, no restrictions on the personal scope of  Article 63(1) TFEU apply. With regard 
to the impact of  the free movement of  capital under Article 63(1) TFEU in the field of  
corporate income taxation involving investments in one of  these territories, the analysis and 

1832 Cf. Article 25 of Annex I of the Agreement which provides that a national of a contracting party who has 
a right of residence and his principal residence in the host state enjoys the same rights as a national as 
regards the purchase of immovable property.

1833 By analogy, ECJ 1 June 1999, C-302/97, Konle [1999] ECR I-3099, para. 22. 

1834 Cf. in more detail: Chapter III.2.3. 
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conclusions made in the context of  Article 63(1) TFEU in section 4.2 of  this chapter are 
therefore similarly valid.

4.6.2 Access and interpretation of the free movement of capital under Article 47(1)(b) of 
the OCT Decision 2001 in the field of corporate income taxation

The conclusions drawn in the previous section are without prejudice to the fact the current 
OCT Decision 2001 provides for the liberalization of  capital movements in Article 47(1)
(b).1835 This provision, which must be held to be directly applicable on the basis of  the case 
law of  the ECJ discussed in Chapter V.2.31836, stipulates the following:

“1. Without prejudice to paragraph 2: (..)

(b) with regard to transactions on the capital account of  balance of  payments, the Member 

States and the OCT authorities shall impose no restrictions on the free movement of  capital for 

direct investments in companies formed in accordance with the laws of  the host Member State, 

country or territory and to ensure that the assets formed by such investment and any profit 

stemming therefrom can be realised and repatriated.”

The question arises as to the extent to which the free movement of  capital under the OCT 
Decision 2001 must be interpreted differently, with regard to access, compared to Article 
63(1) TFEU as applicable between Member States in the field of  corporate income taxation. 
In the author’s view, it can be observed in this regard that the wording of  Article 47(1)(b) 
is virtually to the same as Article 61(1) of  the Czech EA. It can therefore be held that the 
interpretation given to Article 61(1) of  the Czech EA in the field of  corporate income 
taxation is also valid with regard to Article 47(1)(b) of  the OCT Decision 2001.1837 Indeed, 
the Netherlands Supreme Court in its decision dated 9 April 2010 rejected the taxpayer’s 
appeal to this provision in a case where a parent established in the Netherlands Antilles 
was subject to a discriminatory withholding tax in the Netherlands with respect to dividend 
payments received from its Netherlands subsidiary. The Supreme Court held the following:

1835 Until 1991 the OCT Decision did not provide for a directly applicable right on the free movement of capital. 
The 1991 Decision did provide for the liberalization of capital movements but only to a limited extent. 
Based on Article 180 of the 1991 Decision, the Member States and the relevant authorities of the OCT 
were obliged, with respect to capital movements linked with investment, to refrain from action in the 
field of foreign exchange transactions which would be incompatible with their obligations under the 
1991 Decision resulting from the provisions on trade in goods and services, establishment and industrial 
cooperation. Basically, this provision can be understood as preventing the Member States and the OCT 
authorities from indirectly frustrating the other free movement provisions under the OCT Decision by 
restricting foreign exchange transactions. However, since this provision specifically aims at action in the 
field of foreign exchange transactions, it is unlikely that corporate income taxation measures, which are of 
a mere general nature, would fall within the scope of this provision.

1836 Consenting: Pancham, Fibbe & de Ruiter, 169.

1837 Cf., W.F.E.M. Egelie, ‘De LGO, het VWEU en de lopende zaak Prunus SARL’, Nederlands Tijdschrift voor Fiscaal 
Recht 52 (2010): 3.
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“4.1 (..) [Article 47(1)(b)] of  the OCT Decision only concerns capital movements in the 

modalities as specified, and has therefore a more restrictive scope than Article 63(1) TFEU. 

The distribution of  dividends as such is not a transaction in the meaning of  Article 47(1)(b) 

of  the OCT Decision 2001. The investment by a company established in an overseas country 

or territory in a subsidiary established in a Member State, by contrast, does qualify as such 

transaction, but such investment from an overseas country or territory is not by itself  restricted 

by the differential tax treatment by the Member State of  the subsidiary according to whether 

this subsidiary pays dividends to a resident or a non-resident parent company.”
1838

By analogy to its earlier decision dated 26 September 2008 as discussed in section 4.4.2.1.b 
of  this chapter, the Supreme Court apparently does not consider a restrictive withholding 
tax measure to restrict, in terms of  causality, the initial capital transaction (or, as the case may 
be, investment) giving rise to the subsequent dividend payments. It follows that restrictive 
CIT measures are, in terms of  access, excluded from the scope of  the free movement of  
capital included in Article 47(1)(b) of  the OCT Decision 2001. 

5 The impact of the free movement of services on 
Member States’ corporate income tax systems in 
situations involving third-country investments

5.1 Introduction

In the sections below, the impact of  the free movement of  services under EU law on 
the application of  a restrictive CIT measure on income from investment involving third 
countries is examined with respect to access. To this end, the relevant provisions relating 
to the free movement of  services included in the Treaty, the EEA Agreement, the APC 
Agreements and the Agreement between the Community and Switzerland on the free 
movement of  persons are discussed and their impact on corporate income taxation is 
examined and assessed in the light of  the concept of  international tax neutrality. The 
relations between the Member States and their associated and dependent territories are 
examined and assessed as well. 

In order to facilitate the analysis, first the scope of  the free movement of  services in the field 
of  corporate income taxation under the Treaty, as understood in an intra-Union context, is 
briefly recalled. As was demonstrated in Chapter V.2.4, three conditions must be met in this 

1838 Decision by the Netherlands Supreme Court dated 9 April 2010, No. 08/04160, Beslissingen in Belastingzaken 
291 (2010), para. 4.1. 
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regard. Firstly, there must be a transnational movement of  services. The concept of  services 
includes financial services as well, which can be defined as services that financial institutions 
provide in connection with movements of  capital, the term “financial institutions” thereby 
being understood to include banks, savings banks and institutions specializing in the 
provision of  short-term, medium-term and long-term credit, and insurance companies, 
building societies, investment companies and other institutions of  a similar character.1839 The 
concept of  services implies a genuine economic link with the territory of  a Member State 
through the exercise of  a genuine economic activity. Secondly, there must be a sufficient 
link, in terms of  causality, between the contested CIT measure and the free movement 
of  services.1840 Lastly, a taxpayer can be denied access to the free movement of  services in 
situations of  tax evasion where the conditions laid down by the free movement of  services 
are formally not observed. In other cases, the benefits of  the free movement of  services 
can be denied on substantive grounds relating to the need to combat tax avoidance, subject 
to the requirements of  suitability and proportionality. This is, however, a question of  the 
substantive scope of  rather than access to the free movement of  services and is dealt with 
in Chapter VII.

5.2 The free movement of services under Article 56 TFEU in the field 
of corporate income taxation

5.2.1 Access and interpretation 

In this section, it is examined whether and to which extent a restrictive CIT measure applied 
by a Member State with respect to income derived from investments involving a third country 
falls, in terms of  access, under the scope of  the free movement of  services under Article 56 
TFEU. One may think in this respect of  the provision of  intra-group financing services, for 
example. In this regard, it is recalled that, as a general rule, the Member States are required to 
apply the free movement provisions ratione loci without restriction, unless a specific territorial 
limitation is included to that end.1841 As far as the free movement of  services included in the 
Treaty is concerned, the latter is the case. From the wording of  Article 56 TFEU it follows 
that the service must be provided within the Union.1842 Similarly, it follows that the service 

1839 See in more detail: Chapter II.2.3.9. 

1840 See in detail: Chapter V.2.4.3.

1841 Cf. Chapter III.2.3.

1842 Article 56 TFEU provides the following: “Within the framework of the provisions set out below, restrictions 
on freedom to provide services within the Union shall be prohibited in respect of nationals of Member 
States who are established in a Member State other than that of the person for whom the services are 
intended.”
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provider must be established within the Union as well.1843 Lastly, the wording of  Article 56 
TFEU suggests that also the service recipient has to be established in a Member State other 
than that of  where the service provider is established. It follows that the free movement of  
services cannot be invoked ratione loci if  either the service is provided outside the Union or 
if  the service recipient or the service provider is established outside the Union.

As far as the personal scope of  Article 56 TFEU is concerned, it suffices to observe that it 
follows from the wording of  this provision that service providers which are nationals of  a 
third country are excluded from the scope ratione personae of  this provision. This has been 
confirmed by the ECJ in its decision in Scorpio.1844 The nationality of  the service recipient is, 
by contrast, irrelevant. Nonetheless, in the author’s view, the economic nature of  the concept 
of  services as well as the benchmark of  international tax neutrality would require that no 
nationality requirement should be imposed on the service provider to the extent the latter 
is providing services through a fixed establishment, i.e. a branch or subsidiary, in a Member 
State, provided that such establishment involves a sufficient degree of  independence and 
a sufficient degree of  management and control within that Member State. Under these 
circumstances, the imposition of  a nationality requirement creates for a third-country 
company established in one Member State and providing services in another Member 
State an unjustified, competitive disadvantage compared to its European counterparts also 
offering services within the Union. 

5.3 The free movement of services under Article 36 EEA Agreement 
in the field of corporate income taxation

5.3.1 Access and interpretation

Article 36 EEA Agreement provides that there may be no restrictions on freedom to provide 
services within the territory of  the contracting parties in respect of  nationals of  EC Member 
States and EFTA states who are established in an EC Member State or an EFTA state other 
than that of  the person for whom the services are intended. The question is to which extent 
any restrictive CIT measure applied by a Member State with respect to income derived from 
investments involving Norway, Iceland or Liechtenstein falls, in terms of  access, under the 
scope of  the free movement of  services under Article 36 EEA Agreement.

In section 2.1.2 of  this chapter, it was concluded on the basis of  the ECJ’s case law that 

1843 ECJ 3 October 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, para. 25.

1844 ECJ 3 October 2006, C-290/04, FKP Scorpio Konzertproduktionen [2006] ECR I-9461, para. 68. 
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to the extent the provisions of  the EEA Agreement are identical in substance to the 
corresponding Treaty provisions, the former are to be interpreted uniformly. On that basis, 
it can reasonably be concluded that the concept of  services under the EEA Agreement is 
similar to that under the Treaty. For the same reason, the requirement that there must be 
a sufficient link between the contested CIT measure and the free movement of  services 
imposed under Article 56 TFEU must be interpreted in the same vein under Article 36 
EEA. Likewise, a taxpayer can be denied access to the free movement of  services under 
Article 36 EEA in situations of  tax evasion where the conditions laid down by the free 
movement of  services are formally not observed. Indeed, from the case law of  the ECJ in 
the field of  corporate income taxation one can infer that the interpretation by the ECJ of  
the free movement of  services under Article 36 EEA does not diverge, with regard to access, 
from the interpretation given to Article 56 TFEU. In Commission v. Belgium, for example, the 
ECJ assessed the contested tax measure in the light of  the free movement of  services 
under Article 36 EEA on exactly the same terms as they apply under the free movement of  
services under Article 56 TFEU.1845 From the case law of  the ECJ it moreover follows that 
Article 36 EEA has direct effect so that taxpayers may directly rely on this provision.1846 To 
conclude, any restrictive CIT measure applied by a Member State with respect to income 
derived from investments involving Norway, Iceland or Liechtenstein falls, in terms of  
access, under the scope of  the free movement of  services in Article 36 EEA Agreement 
under the same terms as applicable in an intra-Union context under Article 56 TFEU.

5.4 The free movement of services under Association, Partnership 
and Cooperation Agreements in the field of corporate income 
taxation

5.4.1 Access and interpretation 

With regard to the question of  access, the APC Agreements can basically be grouped 
into three separate categories according to the design of  their free movement of  services 
provisions. The first category of  agreement, which in fact include all APC Agreements, 
except for those concluded with Bulgaria, Russia, Algeria, Egypt, Israel, Lebanon, Morocco, 
Tunisia, Chile, the CARIFORUM states and the Cotonou Agreement, do not impose an 
obligation on the contracting parties to liberalize transnational services. For example, Article 
56 of  the Czech EA, which is taken as a benchmark in this regard, provides the following: 

1845 ECJ 5 July 2007, C-522/04, Commission v. Belgium [2007] ECR I-5701, paras 45 et seq. In this case the 
Belgium tax provisions provided, amongst other things, for less favourable treatment of contributions to 
occupational pension schemes paid to insurance undertakings established abroad.

1846 Cf. inter alia, ECJ 5 July 2007, C-522/04, Commission v. Belgium [2007] ECR I-5701, para. 45.
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“1. The Parties undertake in accordance with the provisions of  this Chapter to take the necessary 

steps to allow progressively the supply of  services by Community or Czech Republic companies 

or nationals who are established in a Party other than that of  the person for whom the services 

are intended taking into account the development of  the services sector in the Parties. (..)

3. The Association Council shall take the measures necessary to implement progressively the 

provisions of  paragraph 1.” 
1847

It follows that this provision only imposes certain requirements on the contracting states 
to undertake the necessary steps for progressive liberalization in the future or to provide 
for liberalization of  services conditional on recommendations by the Association Council. 
Thus, this provision does not directly confer rights on companies to provide transnational 
services without tax restrictions and therefore has no impact in the field of  corporate 
income taxation.1848 

It is, however, recognized that a number of  the above agreements contain specific 
liberalization provisions applicable in certain sectors, such as in the area of  transport.1849 For 
example, Article 57(1) of  the Czech EA provides the following: 

“With regard to supply of  transport services between the Community and the Czech Republic, 

the following replaces the provisions of  Article 56:

1. With regard to international maritime transport the Parties undertake to apply effectively the 

principle of  unrestricted access to the market and traffic on a commercial basis. (..)”
1850

The question arises whether this provision would govern discriminatory corporate income 
tax restrictions as well insofar as they involve transport services between the Union and 
the Czech Republic. With reference to Hengartner, this question must be answered in the 
negative. The reason is that a CIT measure makes a link to the provision of  (transport) 
services rather than to the actual access to the market which the measure leaves completely 

1847 In a similar fashion: M. Cremona, ‘Movement of Persons, Establishment and Services’, in Enlarging the 
European Union, ed. M. Maresceau (London and New York: Longman, 1997), 204. See also Article 57(1) 
of the Albanian Stabilisation and Association Agreement; Article 30 of the Kazakh Partnership and 
Cooperation Agreement; Article 77 of the Euro-Mediterranean Agreement concluded with Israel; Article 
41 of the Cotonou Agreement and Article 6 and Article 16 of the Association Agreement concluded with 
Mexico. 

1848 Cf., in the context of the free movement of services under the Europe Agreements, Decision by the 
German Bundesfinanzhof dated 17 May 2005, I B 108/04, BeckRS 25008454 (2005), para. 3.g: “Denn die 
in den Abkommen enthaltenen Vereinbarungen über Dienstleistungen sind erkennbar nicht auf eine 
Gleichbehandlung mit Inländern gerichtet.“

1849 Cf., inter alia, Article 57 of the Czech EA; Article 59 of the Albanian Stabilisation and Association Agreement 
and Article 32 of the Kazakh Partnership and Cooperation Agreement.

1850 See also, inter alia, Article 29(1) of the Egypt Euro-Mediterranean Association Agreement and Article 29 of 
the Association Agreement concluded with South Africa. 
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free.1851 Hence, in terms of  causality, a restrictive CIT measure does not sufficiently affect 
access to the market and, consequently, falls outside the scope of  Article 57(1) of  the Czech 
EA. 

The second category of  agreement includes the agreements concluded with Bulgaria and 
Algeria, on the one hand, and with Egypt, Israel, Lebanon, Morocco, Tunisia and the Cotonou 
Agreement, on the other. These agreements go one step further and incorporate or reaffirm 
the commitments made under the GATS, particularly with respect to the obligation of  national 
and most-favoured-nation treatment in the service sectors covered by that obligation. Article 
30(1) of  the Agreement concluded with Algeria, for example, reads as follows: 

 “1. The European Community and its Member States shall extend to Algeria the treatment 

which they are obliged to grant under Article II. I of  the General Agreement on Trade in 

Services, hereinafter referred to as GATS.

2. The European Community and its Member States shall grant to Algerian service suppliers no 

less favourable treatment than that accorded to like service suppliers as specified in the schedule 

of  specific commitments taken by the European Community and its Member States under the 

GATS to which it is annexed.”

The question arises whether this provision would govern discriminatory corporate income 
tax restrictions as well. In this regard, it is recalled that given their nature and structure, the 
WTO agreements are in principle not capable of  having direct effect.1852 From Van Parys 
one can infer that this conclusion is equally valid to the extent an agreement confirms 
or incorporates (a part of) the existing obligations under the GATS. In such a case, the 
principles relating to primary and direct effect as developed by the ECJ in the context of  the 
APC Agreements are not applicable.1853 It can therefore be concluded that Article 30(1) of  
the agreement concluded with Algeria cannot directly be relied on by a taxpayer. 

The same conclusion holds as insofar as the above agreements merely confirm the 
contracting parties’ existing obligations arising from the GATS. Article 30(1) of  the 
agreement concluded with Israel, for example, reads as follows:

“1. At the outset, each of  the Parties reaffirms its obligations under the GATS, particularly the 

obligation to grant reciprocal most-favoured-nation treatment in the services sectors covered 

by that obligation.”

1851 See also CJEU 15 July 2010, C-70/09, Hengartner and Gasser, not yet reported, paras 28-29 read in 
conjunction with the Opinion by Advocate General Jääskinen delivered on 20 May 2010 in this case, point 
71. 

1852 See section 2.2.10 of this chapter with further case law references. 

1853 ECJ 1 March 2005, C-377/02, Van Parys [2005] ECR I-1465, para. 58.
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Here too, this provision must be considered to lack direct effect and as a result it cannot 
directly be relied on by a taxpayer. 

The last category of  agreement concluded with Russia, Chile and the CARIFORUM states 
do provide, to a certain extent, for the liberalization of  the supply of  transnational services. 
Article 98 of  the Chilean Association Agreement, which is taken as a benchmark in this 
regard, provides the following:

“1. In the sectors inscribed in its Schedule, and subject to the conditions and qualifications set 

out therein, each Party shall grant to services and service suppliers of  the other Party, in respect 

of  all measures affecting the supply of  services, treatment no less favourable than that it accords 

to its own like services and services suppliers.”
1854

Pursuant to Article 95(1)(c) of  the Chilean AA, the supply of  a service by a service supplier 
of  a contracting party through commercial presence in the territory of  the other contracting 
party is also governed by the national treatment requirement, commercial presence thereby 
being defined as any type of  business or professional establishment, including through the 
constitution, acquisition or maintenance of  a legal person or the creation or maintenance of  
a branch within the territory of  a contracting party for the purpose of  supplying a service.1855 
However, should such a legal person have only its registered office or central administration 
in the territory of  the Community or of  Chile, it is not considered a Community or a 
Chilean legal person, respectively, unless it is engaged in substantive business operations in 
the territory of  the Community or of  Chile, respectively.1856 

Similar provisions are to be found in Articles 76(1), 77(1) and 79(1) of  the agreement 
concluded with the CARIFORUM states and Article 36(1) of  the agreement concluded with 
Russia, albeit the corresponding provision in the former agreement extends the scope to 
most-favoured-nation treatment as well, whereas the corresponding provision in the latter 
solely prescribes most-favoured-nation treatment and does not include a national treatment 
obligation. In addition, the supply of  a service by a service supplier in one contracting state 
through commercial presence in the territory of  the other contracting state is not governed 
by these agreements, either. Under these agreements, the free movement of  services is also 
subject to specific commitments and only applies for specific sectors. 

The question arises as to the extent to which the free movement of  services included in the 
above provisions must be interpreted differently, with regard to access, compared to Article 

1854 Article 119 of the Chilean AA contains an identical national treatment obligation for the provision of 
financial services. 

1855 Article 96(d) of the Chilean AA.

1856 Article 96(f ) of the Chilean AA.
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56 TFEU in the field of  corporate income taxation. In the author’s view, this question must 
be answered in the negative as far as the interpretation of  the term “services” is concerned. 
Although this term is not specifically defined in the above agreements, the wording of  and 
the aim of  liberalization underlying the free movement provisions and the general objective 
of  liberalization of  trade and/or investment pursued by these agreements support the 
conclusion that this term must be given the same meaning as it has under the Treaty.1857 Hence, 
the concept of  services implies a genuine economic link with the territory of  a Member 
State or the third country concerned through the exercise of  a genuine economic activity. 
With reference to the case law of  the ECJ regarding the interpretation of  international 
agreements discussed in section 2.2.10 of  this chapter, a converging interpretation should 
also be adhered to in that a taxpayer can be denied access to the free movement of  services 
under the above free movement of  services provisions in situations of  tax evasion. Lastly, 
on the same grounds this conclusion is also valid with regard to the requirement that there 
must be a sufficient link between the contested CIT measure and the free movement of  
services. In this regard, it is observed that the above free movement provisions require the 
contracting states to grant national treatment to services and service suppliers in respect of  all 
measures affecting the supply of  services. Despite the difference in wording between this provision 
compared to the free movement of  services under Article 56 TFEU, it may be concluded 
that restrictive CIT measure can, in terms of  causality, affect the supply of  services under 
the agreements at hand under the same terms as apply under Article 56 TFEU in the field 
of  corporate income taxation. 

This proposed convergence between the interpretation of  the above free movement 
of  service provisions included in the agreements concerned and the free movement of  
services under Article 56 TFEU in the field of  company implies that the area of  corporate 
income taxation is not excluded from the scope of  the liberalization requirement included 
in these agreements in the field of  taxation with regard to services in the sectors inscribed 
in their Schedules, and subject to the conditions and qualifications set out therein. To 
the extent a service provider is providing services through a fixed establishment, i.e. a 
branch or subsidiary, in the contracting state or a Member State, this conclusion promotes 
international tax neutrality, provided that such an establishment involves a sufficient degree 
of  independence and a sufficient degree of  management and control within the Member 
State concerned. 

1857 See, by analogy, Decision by the Netherlands Supreme Court in its decision dated 26 September 2008, No. 
43 338, Beslissingen in Belastingzaken 23 (2009), para. 3.13, as cited in section 4.4.2.1 of this chapter. 
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5.5 Agreement between the Community and Switzerland on the free 
movement of persons

5.5.1 Access and interpretation 

Although the Agreement between the Community and Switzerland on the free movement 
of  persons mainly focuses on the free movement of  persons between the Union and 
Switzerland, it also provides to a certain extent for the liberalization of  transnational services 
between the Community and Switzerland. Article 5(1) of  this agreement grants certain 
rights to service providers, including companies, and provides the following in this regard:

“1. Without prejudice to other specific agreements between the Contracting Parties specifically 

concerning the provision of  services (including the Government Procurement Agreement in 

so far as it covers the provision of  services), persons providing services, including companies 

in accordance with the provisions of  Annex I, shall have the right to provide a service in the 

territory of  the other Contracting Party for a period not exceeding 90 days’ of  actual work in 

a calendar year.”

In addition, Article 17 of  Annex I of  this Agreement specifically provides that any 
restriction on the cross-frontier provision of  services in the territory of  a contracting party 
not exceeding 90 days of  actual work per calendar year is prohibited under Article 5 of  the 
agreement. It follows that Swiss companies have the right to provide a service in the territory 
of  a Member State for a period not exceeding 90 days’ of  actual work in a calendar year, 
whether continuous or consisting of  successive periods,1858 and vice versa. In such a case, any 
restriction on the transnational provision of  services is prohibited.1859 According to Article 
18 of  Annex I to this agreement, eligible companies have to be formed in accordance 
with the law of  a Member State or Switzerland and have their registered office, central 
administration or principal place of  business in the territory of  a contracting party.

The question arises what, in terms of  access, the impact is of  the free movement of  
services under this agreement in the field of  corporate income taxation. From the outset, it 
is submitted that the free movement of  services is directly applicable as a result of  which a 
taxpayer can actually rely on it before a national court.1860 It therefore follows that, at first sight, 
the impact would appear to be substantial, as is also recognized in the scholarly literature.1861 

1858 Article 21(1) of Annex I of the Agreement. 

1859 Cf. Article 17(b) of Annex I to the Agreement.

1860 Cf. Opinion of Advocate General Colomer delivered on 6 June 2006, C-339/05, Zentralbetriebsrat der 
Landeskrankenhäuser Tirols [2006] ECR I-7097, point 45; L. Adamczyk, ‘The Agreement of the Free 
Movement of Persons and its Potential Impact on Direct Taxes Systems of EU Member States’, Intertax 3 
(2007), 194.

1861 See also Adamczyk, 195-196.
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However, with regard to the provision of  services within a group of  companies, this impact 
is, in the author’s view, fairly modest in comparison to the free movement of  services under 
Article 56 TFEU as applicable between the Member States. In this respect, it is recalled that 
Article 56 of  the TFEU may be invoked in four different scenarios, namely where i) only 
the service recipient goes to another Member State; ii) only the service provider goes to 
another Member State; iii) both the service provider and recipient go to another Member 
State; and iv) only the service crosses the border between Member States.1862 A comparison 
with Article 56 TFEU demonstrates that Article 5(1) of  this agreement seemingly only 
governs the first scenario and thus only liberalizes the supply of  short-term services where 
the service provider moves from one contracting state to the other. It grants to service 
providers established in one contracting state the right to provide a service in the territory 
of  the other contracting state.1863 The other three scenarios are, by contrast, not governed by 
the agreements, at least as far as companies are concerned. It therefore appears that the 
liberalization requirement under Article 5(1) of  the agreement is of  little relevance as far 
as the provision of  financial services within a group of  companies is concerned, such as 
intra-group financing or insurance activities. The reason is that such services normally do 
not require the company providing these services to move to the territory of  the state where 
the service recipient is established. 

Nonetheless, a diverging view is defended in the academic literature by Adamczyk. He 
distinguishes between the duration of  a service and the duration of  work regarding a service 
and observes that the threshold period of  90 days only applies to the duration of  work and 
not to the duration of  the service.1864 He concludes that immaterial services in principle 
fall within the scope of  the agreement since they often do not require any period of  actual 
work since recipients can be contacted and their orders can be processed via internet or by 
phone.1865 He submits that the provision of  financial services by a Swiss company to German 
consumers by means of  an internet website from which they can download an application 
to be filled in and sent to Switzerland clearly falls within the ambit of  the agreement since 
the condition of  maximal duration of  actual work is met.1866 In the author’s opinion, this 
approach is difficult to accept. This is not only because it presupposes that Article 5(1) of  
the agreement also covers the situation where only the service crosses the border between 
Switzerland and the Member States (which, in the author’s view is not the case), but also 

1862 As was established in Chapter II.

1863 This is also in line with the objective of the agreement as laid down in Article 1(b) of the agreement viz. to 
facilitate the provision of services in the territory of the contracting parties.

1864 Adamczyk, 195. 

1865 Ibid. 

1866 Ibid.



440

Chapter VI Freedom of investment between the Member States and third countries: access

because it artificially distinguishes between the duration of  a service and the duration of  
work regarding a service. It may be true that the actual provision of  an immaterial service as 
such does often not require a substantial period of  actual work. However, the added value 
of  a provided service can only be created by actual work performed by the service provider’s 
staff. If  the provision of  an immaterial service hardly involves any period of  actual work, it 
must, in the author’s view, in all likelihood be regarded as a marginal economic activity which 
should not be governed by the concept of  services within the meaning of  the agreement. 
Insofar as the provision of  genuine financial services within a group is concerned, it is safe 
to assume that such services normally exceed the threshold period of  90 days’ of  actual work 
in a calendar year. Nonetheless, it is admitted that the threshold of  90 days of  actual work 
still raises some questions of  interpretation insofar as the provision of  financial services is 
concerned. More in particular, difficulties arise as how to allocate the days of  work provided 
by (the personnel of) the service provider to the financial services provided in the Member 
State at hand. The agreement does not give any guidance in this regard.1867 It is furthermore 
unclear whether the 90-days test must be applied on a stand-alone basis to each separate 
financial service provided by a service provider or whether all services provided by this 
company in the same Member State in a given calendar year must be taken together. These 
questions are, however, not elaborated on. In the author’s opinion, it is safe to conclude that 
the liberalization requirement under Article 5(1) of  the agreement is of  little relevance as 
far as the provision of  financial services within a group of  companies is concerned, such as 
intra-group financing or insurance activities. The reason is that such services normally do 
not require the company providing these services to move to the territory of  the state where 
the service recipient is established.1868

1867 In the author’s view, this would require functional analysis. 

1868 For the sake of completeness, it is observed that the agreement provides for a standstill clause by virtue 
of Article 22(3) of Annex I to the agreement. Following this provision, the free movement of services is 
without prejudice to the applicability of the laws, regulations and administrative provisions prevailing in 
any Member State at the time of this agreement’s entry into force in respect of financial services where 
i) the provision is subject to prior authorization in that Member State and ii) the provider is subject to 
prudential supervision by the authorities of that Member State. It follows from this provision that once 
both requirements are met, the provision of services may still be restricted, provided that this restriction 
already existed on the date of entry into force of the agreement. However, this clause focuses on existing 
rules relating to prior authorization and prudential supervision. Restrictive company income tax measures 
are therefore not caught by the scope of this provision since such measures have no bearing on prior 
authorization or prudential supervision of financial services.
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5.6 The position of the Member States’ associated and dependent 
territories

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
the free movement of  services ratione loci. It follows that investments between any Member 
State and one of  these territories are covered by the free movement of  services under Article 
56 TFEU ratione loci, save for the relations between these territories and their “mother” 
Member State, to which the free movement of  capital does not apply ratione loci. In addition, 
whether a company established in one of  the above territories is also covered by the free 
movement of  services under Article 49 TFEU ratione personae should be answered on the 
basis of  Article 52(1) TEU, read in conjunction with the domestic laws of  the respective 
Member State. Hence, it must be determined on the basis of  the national laws governing 
this company whether this company can be considered to be a national of  a Member State. 

Conversely, the OCTs, the Faeroe Islands, the United Kingdom sovereign base areas of  
Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have to be 
considered third countries for purposes of  applying the free movement of  services ratione 
loci. In addition, the question whether this company can be considered to be a national of  
a Member State must again be answered on the basis of  the national laws governing this 
company. With regard to the impact of  the free movement of  services under Article 56 
TFEU in the field of  corporate income taxation involving investments in one of  these 
territories, the analysis and conclusions made in the context of  Article 56 TFEU in section 
5.2 of  this chapter are therefore equally valid.

5.6.1 Access and interpretation of the free movement of services under Article 44 of the OCT 
Decision 2001

The OCT Decision of  2001 provides, by virtue of  Article 44 of  this decision, for a long-
term aim for the progressive liberalization of  trade in services. This provision stipulates the 
following: 

“The long-term aim in this area is a progressive liberalisation of  trade in services, with due 

respect for the OCTs’ local policy objectives, and taking due account of  the level of  development 

of  the OCT and the obligations entered into by the Community, Member States or the OCTs 

in the WTO framework.”

It follows that this provision does not provide for any directly applicable right of  free 
movement of  services between the Member States and the OCTs. This long-term aim 
is further made concrete in Article 45 of  the OCT Decision, which provides for general 
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principles of  establishment and the provision of  services. The impact of  this provision in 
the field of  corporate income taxation was already discussed in section 3.7.2 of  this chapter, 
to which reference is made. 

6 The significance of the free movement of payments 
on Member States’ corporate income tax systems in 
situations involving third-country investments

6.1 Introduction

Although the focus of  this study is on freedom of  investment, it should be recognized that 
transnational investment often is accompanied by current payments. One may think of  the 
actual transfer of  the acquisition price by a buying party to the alienator in the context of  
a transfer of  shares or of  the payment of  dividend made by a company to its shareholder 
as a remuneration of  the use of  the provided capital. It is observed in this respect that 
under Article 63(2) TFEU all restrictions on payments between Member States and between 
Member States and third countries are prohibited. Since this liberalization requirement may 
be subject to fewer exceptions compared to the free movement of  capital – particularly 
since the standstill clause under Article 64(1) TFEU does not apply to the free movement 
of  payments – an examination is justified of  the significance of  the free movement of  
payments on Member States’ CIT systems in situations involving third-country investment. 
As will be demonstrated in the sections below, this question boils down to whether and 
to which extent the provisions on the free movement of  payments may be invoked 
autonomously and unconditionally regardless of  the degree of  liberalization relating to the 
underlying transaction and, in addition, to what extent a restrictive CIT measure can actually 
be considered to constitute, in terms of  causality, a restriction on the free movement of  
payments. Both questions are analysed in more detail in the sections below.

6.2 The free movement of payments under Article 63(2) TFEU in the 
field of corporate income taxation

6.2.1 Definition and purport of the free movement of payments

There is no legal definition of  the concept of  “payments” in the Treaty. In the literature, it 
is generally held that the provisions on the free movement of  payments basically relate to 
all transnational monetary movements which constitute the consideration for an underlying 
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transaction, such as the sale of  a good or the provision of  a service.1869 Moreover, it is 
generally recognized that the concept of  payments also includes current payments, such as 
the payment of  dividends, interest and rent.1870 It is furthermore held that the free movement 
of  payments not only includes cash, but, for instance, also cheques and remittances.1871 The 
above description is in line with the case law of  the ECJ. In Luisi and Carbone, the ECJ held 
that current payments are transfers of  foreign exchange which constitute the consideration 
within the context of  an underlying transaction.1872 

The purport of  the free movement of  payments can be clarified in the light of  the 
considerations by the ECJ in Luisi and Carbone. The liberalization of  either the movement 
of  goods, services, persons or capital would become illusory if  the Member States were still 
permitted to maintain restrictions on the transfer of  currency payments connected with 
the movement of  goods, services, persons or capital which form subject of  the underlying 
transaction.1873 Therefore, even under the original Treaty provisions, the movement of  
payments was conditional upon the degree of  liberalization of  the movement of  goods, 
services and capital, liberalized. To this end, Article 106(1) (old) EC provided that each 
Member State must undertake to authorize, in the currency of  the Member State in which 
the creditor or the beneficiary resides, any payments connected with the movement of  
goods, services or capital, and any transfers of  capital and earnings, to the extent that 
the movement of  goods, services, capital and persons between Member States has been 
liberalized pursuant to the Treaty. Thus, as a general rule, the movement of  payments was 
liberalized in line with the degree of  the liberalization of  the movement of  goods, services 
and capital and was therefore conditional on the degree of  liberalization of  the underlying 
transaction which gave rise to the payment.1874

1869 See Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 175; M.A. Dauses, Rechtliche Grundlagen der 
Europäischen Wirtschafts- und Währungsunion (Munich: Verlag C.H. Beck, 2003), 86; Cf. by analogy ECJ 23 
November 1978, 7/78, Thompson [1978] ECR 2247, para. 22. Hacker derives from the travaux préparatoires 
leading to the drafting of the former EEC Treaty that one could say, roughly, that capital movements are 
autonomous operations whereas current payments are immediate monetary consideration given for the 
provision of either goods or services; Hacker, 1221.

1870 Dauses, 86; Barents & Brinkhorst, 350; B. Börner, ‘Die fünfte Freiheit des Gemeinsamen Marktes: Der freie 
Zahlungsverkehr’, in Zur Integration Europas, Festschrift für Carl Friedrich Ophüls, eds W. Hallstein & H.-J. 
Schlochauer (Karlsruhe: Verlag C.F. Müller, 1965), 22 and Sedlaczek, ‘Capital and Payments’, 18.

1871 A. Glaesner in EU-Kommentar, ed. J. Schwarze (Baden-Baden: Nomos Verlagsgesellschaft, 2000), 804.

1872 ECJ 31 January 1984, 286/82 and 26/83, Luisi and Carbone [1984] ECR 377, para. 21.

1873 Börner, 20.

1874 An exception on this conditional character of the liberalization of payments was found in Article 67(2) 
(old) EC. According to this provision, current payments connected with the movement of capital 
between Member States must be freed from all restrictions by the end of the first stage at the latest. The 
transitional period was 12 years, and the first stage was the first four years of that period. This provision 
was not regarded as being of direct effect. In the literature, it has been observed that the two provisions 
appear to be contradictory, as far as current payments are concerned. In order to solve this conflict, it has 
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There is little case law of  the ECJ on the old provisions on the free movement of  
payments. As capital movements, unlike the movement of  goods and services, were not 
fully liberalized until 1 July 1990, most cases are basically concerned with the question 
whether the transfer of  means of  payments in the case at hand had to be regarded as 
either a good1875 or as a consideration for the underlying transaction consisting of  the 
movement of  goods or services1876 (both liberalized) instead of  a movement of  capital (not 
yet liberalized).1877 This case law nevertheless confirms the conditional character of  the free 
movement of  payments. 

Through the entry into force of  the Maastricht Treaty, Article 106 EC (old) has been 
replaced by ex-Article 56(2) EC (now Article 63(2) TFEU). This provision states that 
all restrictions on payments between Member States and between Member States and 
third countries are prohibited. A comparison between the provisions shows that Article 
63(2) TFEU differs in at least two respects from the former Treaty provision. Firstly, 
unlike Article 106 EC (old), which made the liberalization of  payments subject to the 
degree of  liberalization of  the free movement of  goods, services and capital, Article 63(2) 
TFEU unconditionally provides for a full liberalization of  payments. In other words, this 
provision no longer requires that the underlying movement of  goods, services, persons 
or capital to which the payment is connected already be liberalized. Secondly, whereas 
Article 106 EC (old) was only concerned with the movement of  payments within the 
Union, Article 63(2) TFEU also applies, ratione loci, vis-à-vis third countries. The unilateral 
extension erga omnes can be explained in the context of  the liberalization of  payments 
that already had taken place at the level of  the International Monetary Fund by virtue 
of  the Articles of  Agreement which entered into force on 27 December 1945 and which 
primarily aims at avoiding the imposition of  restrictions on current payments.1878 Since all 
IMF member countries, amongst which all Member States, were party to this agreement, 

generally been submitted that Article 67(2) EC should take precedence over Article 106 EC in this respect. 
Cf. Bohler, 28-29. In a similar vein: E. Freitag, ‘Mitgliedstaatliche Beschränkungen des Kapitalverkehrs und 
Europäisches Gemeinschaftsrrecht’, Europäisches Wirtschafts- und Steuerrecht 6 (1997): 188-189. 

1875 ECJ 23 November 1978, 7/78, Thompson [1978] ECR 2247, para. 26; ECJ 23 February 1995, C-358/93, 
Bordessa [1995] ECR I-361, from which cases it follows that legal means of payment is not to be regarded 
as goods.

1876 ECJ 31 January 1984, 286/82 and 26/83, Luisi and Carbone [1984] ECR 377, para. 23, from which it follows 
that the physical transfer of financial assets (such as bank notes) may not be classified as a movement 
of capital where the transfer in question corresponds to an obligation to pay arising from a transaction 
involving the movement of goods or services. 

1877 ECJ 11 November 1981, 203/80, Casati [1981] ECR 2595, para. 13 and para. 25 from which it follows that 
the re-export of bank notes which were previously imported with a view to performing commercial 
transactions but have not been used is not considered as a movement of payments but as a – yet not 
liberalized – movement of capital. 

1878 See Article VIII, Section 2 of the Articles of Agreement.
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the extension of  the free movement of  payments erga omnes was obviously considered 
unproblematic.1879

From the above considerations it can equally be derived that, for the same reasons, it was 
not considered necessary to make any further temporal limitations to the free movement of  
payments vis-à-vis third countries, since such a limitation might likely have come in conflict 
with the obligations stemming from the Articles of  Agreements. Therefore, the application 
of  the free movement of  payments vis-à-vis third countries is, unlike the free movement of  
capital, not restricted ratione temporis, by the standstill clause under Article 64(1) TFEU. Lastly, 
as is the case with respect to the free movement of  capital, the free movement of  payments 
does not set out any nationality requirements in order for it to be applicable. Thus, the free 
movement of  payments may be invoked by any economic actor, irrespective of  nationality. 

6.2.2 An autonomous, fifth freedom or annexed to and conditional upon the other Treaty 
freedoms?

The revised wording of  the free movement of  payments under Article 63(2) TFEU and the 
differences with the former Treaty provisions give rise to the question as to the nature of  
the free movement of  payments under the current provision. The question is whether the 
free movement of  payments may be invoked autonomously and unconditionally regardless 
of  the degree of  liberalization of  the underlying transaction, given the explicit insertion of  
the free movement of  payments in a separate provision. To date, the ECJ has not explicitly 
addressed this issue. In the scholarly literature, opinions diverge in this regard. 

On the one hand, it is defended in the literature that the free movement of  payments can 
be invoked autonomously and irrespective of  the degree of  liberalization of  the underlying 
transaction.1880 For instance, Glaesner states the following in this respect:

“Das Verbot der Beschränkung des Zahlungsverkehrs wird als die >>fünfte<< Freiheit des 

Gemeinsamen Marktes bezeichnet (…). Es verbürgt die Monetäre Seite der anderen Freiheiten. 

Art. 56 Abs. 2 verbürgt die Freiheit des Zahlungsverkehrs unabhängig vom Stand der Liberalisierung 
der Grundfreiheiten [italics added, DS].”

1881

The same view is taken by Advocate General Geelhoed in his Opinion in Schempp. This case 
concerned German tax legislation under which alimony expenditures paid by a German 
resident to his separated spouse resident in another Member States were deductible, 

1879 Mohamed, 110-111; G. Ress & J. Ukrow in Das Recht der Europäischen Union, eds E. Grabitz & M. Hilf (Munich: 
Verlag C.H. Beck, October 2005), at 80 and 84.

1880 Ibid., 80; Glaesner, 808. 

1881 Glaesner, 808. In a similar vein: Haferkamp, 41; L. Chu, ‘Taxation of Dividends in Relations with Third 
Countries’, in The EU’s External Dimension in Direct Tax Matters, 268.
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provided that these payments were taxed in the hands of  the recipient. The Advocate 
General considers the following:

“18. The main cross-border aspect involved in this case is to be found in the payments made 

by Mr Schempp to his former spouse in meeting his maintenance obligations under civil law. 

Such payments may not be subject to any restriction as is laid down in Article 56 EC. (..) By 

way of  illustration, I would refer to the hypothetical situation that the EStG, instead of  making 

deductibility conditional on the payments being taxed in the Member State of  residence of  the 

recipient, may well have provided that deductibility was excluded in case the maintenance allowance was paid 
to a former spouse outside Germany. That would have constituted a clear restriction to the freedom of  payments 
guaranteed by Article 56 EC [italics added, DS].”

1882

It thus follows that, according to the Advocate General, the free movement of  payments can 
be relied on autonomously and even in the absence of  an underlying transaction consisting 
in the movement of  goods, persons, services or capital.1883 

However, other scholars take the view that the free movement of  payments only has an 
instrumental function and is annexed to the other Treaty freedoms which form the subject 
of  the underlying obligation and can therefore not be relied on autonomously.1884 This view 
may find support in the wording of  ex-Article 3(1)(c) EC, according to which the Community 
shall include an internal market characterized only by the abolition of  obstacles to the free 
movement of  goods, persons, services and capital and not by the abolition of  obstacles to 
the free movement of  payments. This indicates that the free movement of  payments is only 
annexed to the other Treaty freedoms.1885 Similarly, it is submitted in the literature that the 
free movement of  payments cannot be invoked either in case the underlying transaction is 
not protected by one of  the other Treaty freedoms. Ohler, for instance, states the following 
in this respect: 

“Genieβt aber das Grundgeschäft nicht den tatbestandlichen Schutz einer der Grundfreiheiten, 

fällt auch der damit zusammenhängende Zahlungsverkehr aus dem tatbestandlichen Schutz des 

Art. 56 Abs. 2 EGV heraus.”
1886

1882 Opinion of Advocate General Geelhoed delivered on 27 January 2005, C-403/03, Schempp [2005] ECR 
I-6421, point 18. 

1883 Even under the former provisions, the free movement of payments was sometimes fundamentally 
characterized as the fifth freedom, complementary to the other EC Treaty freedoms, thus indicating 
that the free movement of payments can be seen as an autonomous freedom. Börner, 20. However, the 
question whether or not the free movement of payments may be invoked even in the absence of an 
underlying transaction still remains unanswered.

1884 Rohde, 106; M.C. Malaguti, The payments system in the European Union (London: Sweet & Maxwell, 1997), 
183; Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 174; Müller, 158; Kemmerer, 124, who submits 
that the free movement of payments must be considered a lex specialis.

1885 To this extent: Haferkamp, 41. 

1886 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 180.
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The ECJ’s decision in ED, the only case in the field of  the free movement of  payments 
under Article 63(2) TFEU on which the ECJ has so far given a ruling, does not solve the 
above controversy. In this case, the ECJ held the following:

“16 In order to ascertain the scope of  that provision, it should be compared with the provision which it replaces, 
namely the former Article 106(1) of  the EEC Treaty (which became Article 73h(1) of  the EC 

Treaty, in turn repealed by the Treaty of  Amsterdam). (…)

17 Like Article 106 of  the EEC Treaty, Article 73b(2) of  the EC Treaty is intended to enable a person 
liable to pay a sum of  money in the context of  a supply of  goods or services to discharge that contractual 

obligation voluntarily without undue restriction and to enable the creditor freely to receive such 

a payment [italics added, DS].”
1887

Since the ECJ holds that the scope of  the free movement of  payments under Article 63(2) 
TFEU must be compared to the former Article 106(1) EC, one could conclude that the free 
movement of  payments under the free movement of  payments in the current rule is still 
conditional upon the degree of  liberalization of  the underlying transaction. On the other 
hand, the ECJ subsequently refers to the supply of  goods and services in general, without 
requiring them to be liberalized. This would thus indicate that Article 63(2) TFEU may be 
invoked independently of  the degree of  liberalization of  the underlying transaction. 

In the author’s view, the clear wording of  Article 63(2) TFEU should be decisive in this 
matter. It is true that one may conclude on the basis of  the historical background and the 
purport of  this provision that the free movement of  payments should still be regarded as 
predominantly secondary to the other Treaty freedoms. However, the clear wording of  
Article 63(2) TFEU does not exclude that the free movement of  payments can be both 
unconditional and ancillary, as the case may be.1888 It is therefore submitted that the provisions 
on the free movement of  payments may be invoked in situations involving third-country 
investment, irrespective of  the presence or the degree of  liberalization of  an underlying 
transaction. 

6.2.3 Relationship to the free movement of capital under Article 63(1) TFEU

In the above section it was concluded that the provisions on the free movement of  
payments under the Treaty may be invoked autonomously in situations involving third-
country investment. The relevance of  this conclusion lies in the fact that the free movement 
of  payments under Article 63(2) TFEU is subject to fewer exceptions compared to the 
free movement of  capital under Article 63(1) TFEU, as was already established above. This 

1887 ECJ 22 June 1999, C-412/97, ED Srl v. Italo Fenocchio [1999] ECR I-3845, paras 16-17. 

1888 To the same extent: Haferkamp, 41.
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raises the question how both free movement provisions relate: can both free movement 
provisions be applied in tandem or are they mutually exclusive? In the literature, it is generally 
recognized that the free movement of  payments and capital can be applied simultaneously. 
In this respect, a distinction is generally drawn between the capital aspects of  a given 
transaction, on the one hand, and the payment aspects of  a given transaction, on the other 
hand.1889 The underlying capital transaction, e.g. the provision of  a loan or the acquisition 
of  an enterprise, is then covered by the provisions on the free movement of  capital. The 
accompanying payments, e.g. the actual payment of  the loan amount or the subsequent 
interest payments or the consideration paid to the selling party, are then covered by the free 
movement of  payments. Moreover, it is also recognized that a given measure that indirectly 
restricts the movement of  payments may also directly restrict the movement of  capital and 
vice versa. Glaesner, for instance, states the following in this respect:

“Darüber hinaus können sich indirekte Beschränkungen der Zahlungsverkehrsfreiheit unter dem 

Aspekt der Einschränkung der dem Zahlungsverkehr zugrunde liegende Freiheiten ergeben.”
1890

To date, the ECJ has neither accepted nor rejected the above prevailing view. From, inter alia, 
Verkooijen, Manninen and Denkavit one can nevertheless infer that national provisions which 
distinguish between domestic and transnational dividends fall within the ambit of  the free 
movement of  capital under Article 63(1) TFEU. Since dividends constitute payments within 
the meaning of  Article 63(2) TFEU as well1891, one could derive further support from these 
cases for the position that the two provisions are not mutually exclusive. 

6.2.4 Impact of the free movement of payments in the field of corporate income taxation

The fact that the provisions on the free movement of  payments may be invoked autonomously 
in situations involving third-country investment and the fact that the provisions relating 
to the free movement of  capital and the free movement of  payments are not mutually 
exclusive do not, however, automatically imply that restrictive CIT measures are actually 
caught by the free movement of  payments under Article 63(2) TFEU. Rather, it should 
subsequently be determined whether such tax measures can be regarded as actually affecting 
the movement of  payments. Basically, this question boils down to the issue of  causality. 
In fact, the question is: when does a CIT measure sufficiently relate to the movement of  
payments? 

1889 Börner, 27; Ress & Ukrow, 83-84; Schön, ‘Europäische Kapitalverkehrsfreiheit und nationales Steuerrecht’, 
749.

1890 Glaesner, 809.

1891 See section 6.2.1 of this chapter. 
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To date, there is no case law of  the ECJ in which the impact of  the free movement of  
payments in the field of  corporate income taxation in terms of  causality is clarified. There 
are two non-tax cases in which the ECJ did address the issue of  causality. In ED, Italian 
legislation was at stake which prohibited the issue of  a summary payment order to be 
served outside national territory. The ECJ held that Article 63(2) TFEU is not applicable 
to the procedural rules which govern an action by a creditor seeking payment of  a sum 
of  money from a recalcitrant debtor.1892 Although the ECJ did not explicitly so state, it is 
safe to assume that, in the light of  the Opinion delivered by Advocate General Cosmas 
in this case, the ECJ considered that the restrictive effects of  the contested national 
measure were too uncertain and too indirect to warrant the conclusion that it is liable to 
hinder significantly the free movement of  payments between Member States.1893 In Liga 
Portuguesa de Futebol Profissional, the question of  causality between the contested national 
measure and the free movement of  payments was at issue as well. This case concerned 
Portuguese legislation which grants the exclusive right to organize and operate lotteries 
and the like in the Portuguese territory to a single non-profit-making entity controlled by 
Portugal. The question in this case was, inter alia, whether the extension of  this national 
rule to all means of  electronic communication infringes the free movement of  payments 
on the lines of  the free movement of  services. The ECJ answered this question in the 
negative. The ECJ held that any restrictive effects which the national legislation at issue in 
the main proceedings might have on the free movement of  payments (and capital) would 
be no more than the inevitable consequence of  any restrictions on the freedom to provide 
services.1894

Both cases are nevertheless not on point in the field of  corporate income taxation. They do 
not provide a clear answer as to whether or not a CIT measure can, in terms of  causality, 
restrict the movement of  payments. In this regard, reference is again made to Schempp, in 
which Advocate General Geelhoed takes the position that the non-tax deductibility in the 
field of  personal income tax of  alimony payments can fall within the scope of  the free 
movement of  payments. By so stating, the Advocate General implicitly accepts that, in terms 
of  causality, a tax measure may well restrict the free movement of  payments. Comparable 
considerations are found in the decision by the UK Court of  Appeal dated 31 January 2006 
in a case which can be considered to be the third-country equivalent of  Metallgesellschaft. 

1892 ECJ 22 June 1999, C-412/97, ED Srl v. Italo Fenocchio [1999] ECR I-3845, para. 17.

1893 Opinion of Advocate General Cosmas delivered on 21 January 1999, C-412-/97, ED Srl v. Italo Fenocchio 
[1999] ECR I-3845, point 58.

1894 ECJ 8 September 2009, C-42/07, Liga Portuguesa de Futebol Profissional (CA/LPFP) [2009] ECR I-9223, 
para. 47. In the same vein: Opinion of Advocate General Bot delivered on 14 October 2008, C-42/07, Liga 
Portuguesa de Futebol Profissional (CA/LPFP) [2009] ECR I-9223, point 229.
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With respect to the possible application of  the standstill clause under Article 64(1) TFEU, 
the Court held the following:

“75. Mr Aaronson accepts, as he must, that Verkooijen holds that a discriminatory tax provision 

as regards dividends is a restriction on capital movements, but he says it is also a restriction on 
payments, and only because of  its indirect effect does it come within the prohibition of  restrictions on capital 
movements as well. Of  course, the effect of  it being categorised in that way in Verkooijen was to 

invalidate the provision whereas, according to Mr Glick, such categorisation in the present case 

would have the opposite effect [italics added, DS].”
1895

Here too, Mr Aaronson accepts that a restrictive CIT measures may, in terms of  causality, 
infringe the free movement of  payments under Article 63(2) TFEU. Ultimately, there was 
no need for the Court to decide on this issue.1896

In the author’s view, the impact of  the free movement of  payments under Article 63(2) 
TFEU on the application by a Member State of  a restrictive CIT measure must be considered 
fairly limited. The reason is that CIT measures are not specifically targeted at payments of  
income but at the realization of  income. In fact, they leave the actual payment of  income 
as such completely free. For example, a withholding tax is normally levied not only in the 
case of  genuine dividend payments, but also in the case of  deemed dividend distributions 
where no payments are made at all. The levy of  a discriminatory withholding tax cannot 
therefore be seen as a restriction on the free movement of  payments.1897 In such a case, the 
restrictive effects on the free movement of  payments at issue are, from the viewpoint of  
the contested CIT measure, only coincidental.1898 It is admitted that this might be different 
if  a CIT measure specifically makes a link to the actual payment of  income. Nonetheless, 
apart from these situations, the free movement of  payments under Article 63(2) TFEU is 
of  no or only limited significance for Member States’ CIT systems in situations involving 
third-country investment. 

1895 Court of Appeal delivered on 31 January 2006, Case No. C3 2004/0160, NEC Semi-Conductors Limited v IRC 
[2006] EWCA Civ 25 [2006] STC 606, para. 75.

1896 Decision of the Court of Appeal dated 31 January 2006, NEC Semi-Conductors Limited v IRC [2006] EWCA 
Civ 25 [2006] STC 606.

1897 In the same vein, albeit in the context of Article XII of the Netherlands American Friendship Treaty, 
Council of Appeal of Aruba in its decision dated 22 June 2009, No. 2008/0478, Vakstudie Nieuws 2009/51.9, 
para. 5.7, which ruled that the Netherlands withholding tax is not a tax on the payment of dividends, 
but a tax on dividend income, and is therefore not governed by national treatment and most-favoured-
nation treatment requirement with respect to payments, remittances and transfers of funds or financial 
instruments under Article XII. 

1898 The fact that such deemed dividends would be considered to be “paid” in the context of tax treaties (cf. 
Article 10 as interpreted in the light of the OECD Commentary thereon) does not alter this conclusion. This 
is because the requirement that dividends be “paid” has the function of allocating tax jurisdiction between 
the tax treaty states. This requirement is, however, not concerned in any way with the question whether 
the dividend payments as such should be subject to restrictions or not. 
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6.3 The free movement of payments under the EEA Agreement and 
the Association, Partnership and Cooperation Agreements in the 
field of corporate income taxation

In the previous section, it was concluded that the free movement of  payments under Article 
63(2) TFEU is of  no or only limited significance for Member States’ CIT systems in situations 
involving third-country investment. According to the author, this conclusion also holds true 
as far as the free movement of  payments included in the various international economic 
integration agreements the Union has concluded with third countries is concerned. The 
wording of  the free movement of  payments provision under these agreements is either 
similar to the wording under Article 63(2) TFEU1899 or is more limited in scope in that 
it applies only to payments on the current account of  balance of  payments1900 or only 
provides for a progressive liberalization of  payments at a later stage.1901 It follows that for the 
purposes of  this study, there is no need to examine the relevant free movement of  payments 
provisions under these agreements in more detail.

6.4 The position of the Member States’ associated and dependent 
territories

As one can infer from the conclusions drawn in Chapter III.3.5, the outermost regions, 
Gibraltar, the Åland Islands, Ceuta and Melilla have to be considered (part of) a Member 
State for purposes of  applying free movement of  payments ratione loci. It follows that 
investments between any Member State and one of  these territories are covered by the 
free movement of  payments under Article 63(2) TFEU as this provision applies between 
Member States, save for the relations between these territories and their “mother” Member 
State, to which the free movement of  capital does not apply ratione loci.1902 Since the personal 
scope of  Article 63(2) TFEU is unrestricted, the above investments automatically fall under 
the scope ratione personae of  Article 63(2) TFEU as well.

Conversely, the OCTs, the Faeroe Islands, the United Kingdom sovereign base areas of  
Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have to be 
considered third countries for purposes of  applying the free movement of  services ratione 

1899 Cf. Article 41 of the EEA Agreement. 

1900 Cf., inter alia, Article 60 of the Albanian Stabilisation and Association Agreement, Article 41 of the Kazakh 
Partnership and Cooperation Agreement; Article 31 of the Egypt Euro-Mediterranean Association 
Agreement, Article 12 of the Cotonou Agreement, Article 164 of the Chilean Association Agreement and 
Article 32 of the South African Association Agreement.

1901 Cf. Article 8 of the Mexican Association Agreement.

1902 Cf. in more detail: Chapter III.
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loci. Here too, no restrictions on the personal scope of  Article 63(2) TFEU apply. It follows 
that investments between any Member State and one of  these territories are covered by the 
free movement of  payments under Article 63(2) TFEU as this provision applies between 
Member States and third countries. With regard to the impact of  the free movement of  
payments under Article 63(2) TFEU in the field of  corporate income taxation involving 
investments in one of  these territories, the analysis made and conclusions drawn in the 
context of  Article 63(2) TFEU in section 6.2.4 of  this chapter are equally valid in both case 
scenarios.

In addition, as far as the OCTs are concerned, it is added that the free movement of  
payments under the OCT Decision 2001 applies only to payments on the current account 
of  balance of  payments.1903 It follows that this provision does not provide for any additional 
rights compared to Article 63(2) TFEU as applicable between Member States and third 
countries. 

7 The autonomous impact of the general principle 
of non-discrimination on Member States’ corporate 
income tax systems in situations involving third-
country investments

7.1 Introduction

In the previous section, the impact of  the freedom of  establishment, the free movement 
of  capital and the free movement of  services under the Treaty and the APC Agreements 
and other relevant international arrangements on the corporate taxation by Member States 
of  income from third-country investments has been examined with respect to access. In 
addition to these fundamental economic freedoms, both the Treaty and the said international 
instruments provide for a general non-discrimination clause as well. In order to answer the 
research question of  this study properly, it should be examined what the impact of  these 
clauses is, in terms of  access, on the corporate income taxation by the Member States of  
third-country investments. In particular, the question is whether these clauses provide for 
any additional protection as compared to the above fundamental freedoms. This question is 
elaborated on in the subsequent sections. 

1903 Article 47(1)(a) OCT Decision 2001.



453

Chapter VI7.2.1 Access and interpretation 

7.2 The general non-discrimination clause under Article 18 TFEU 

7.2.1 Access and interpretation 

Article 18 TFEU provides that, within the scope of  the Treaties, and without prejudice to 
any special provisions contained therein, any discrimination on grounds of  nationality is 
prohibited. From constant case law of  the ECJ one can infer that this provision has direct 
effect.1904 In this section, it is examined whether one can rely, in situations involving the 
corporate taxation by a Member State of  income from third-country investments, on the 
general non-discrimination clause under Article 18 TFEU in the field of  corporate income 
taxation. In the author’s view, this question must be answered in the negative de lege lata. 

First, as the wording of  Article 18 TFEU indicates, the general non-discrimination clause 
is without prejudice to any special provisions contained in the Treaty. In this regard, it is settled 
ECJ case law that Article 18 TFEU applies independently only to situations governed by 
Union law in respect of  which the Treaty does not lay down a specific prohibition of  
discrimination.1905 Consequently, as far as the relevant facts fall within the scope of  one 
of  the Treaty freedoms, the ECJ refrains from a separate examination of  the contested 
measure in the light of  the general non-discrimination clause under Article 18 TFEU. From 
Weigel it follows that this also holds true when the contested measure was ultimately not 
considered to constitute a forbidden restriction within the meaning of  the free movement 
provision at issue.1906 This approach also applies to situations where the relevant facts are 
governed by a free movement provision included in an APC Agreement. In Echouikh the 
ECJ held that Article 18 TFEU could not be invoked autonomously since the principle 
of  non-discrimination under this provision already finds specific expression, inter alia, in 
Article 65 of  the Association Agreement concluded with Morocco.1907 It thus follows from 
the case law of  the ECJ that, to the extent an investment is already governed by one of  the 
economic freedoms included in either the Treaty itself  or in an APC Agreement or another 
international EU law arrangement, one can no longer rely on the general non-discrimination 
clause under Article 18 TFEU in order to obtain a higher degree of  protection in the case 
of  discriminatory taxation of  that investment.

1904 Cf. inter alia, ECJ 20 October 1993, C-92/92 and C-326/92, Phil Collins et al. [1993] ECR I-5145; ECJ 12 May 
1996, C-85/96, Martínez Sala [1998] ECR I-2691 and ECJ 3 May 2000, C-411/98, Ferlini [2000] ECR I-8081. 

1905 ECJ 29 April 2004, C-387/01, Weigel [2004] ECR I-4981, para. 57; ECJ 26 November 2001, C-100/01, Oteiza 
Olazabal [2002] ECR I-10981, para. 25; ECJ 11 December 2003, C-289/02, AMOK [2003] ECR I-15059, para. 
25; ECJ 11 October 2007, C-443/06, Hollmann [2007] ECR I-8491, para. 28. 

1906 ECJ 29 April 2004, C-387/01, Weigel [2004] ECR I-4981, paras 54 et seq.

1907 ECJ 13 June 2006, C-336/05, Echouikh [2006] ECR I-5223, para. 63.
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Secondly, where the relevant investment is not governed by any of  the Treaty freedoms at 
all, the answer to the question whether one can nevertheless autonomously rely on Article 
18 TFEU depends on whether one falls within the scope of  the Treaty, as required by Article 18 
TFEU. From the case law of  the ECJ one can infer that this requirement is interpreted very 
broadly by the Court. In fact, the ECJ only requires the contested measure to be liable to 
affect the economic activity of  traders from other Member States on the market of  the state 
in question. It is not required that the contested national rule as such intends to regulate an 
activity of  a commercial nature.1908 In other words, it suffices that the contested provision 
has only an indirect effect on trade between Member States.1909 The ECJ has held that such 
a measure is, by reason of  its effects on intra-Union trade in goods and services, necessarily 
subject to the general principle of  non-discrimination laid down under Article 18 TFEU, 
without there being any need to connect these effects with the specific Treaty freedoms.1910 
On the other hand, where the contested measure is excluded from the substantive scope of  
the Treaty provisions, one falls outside the scope of  the Treaty as a result of  which Article 
18 TFEU cannot be invoked.1911 This case law implies that the general non-discrimination 
provision functions as a catch-all clause for matters which, albeit partially governed ratione 
materiae by Union law, are not explicitly caught by one of  the Treaty freedoms (or other 
Treaty provisions).1912 To that extent it aims, in the author’s view, to ensure the effectiveness 
of  Union law by catching domestic measures which affect intra-Union trade and investment 
but which were not foreseen by the Treaty drafters and which were therefore not explicitly 
governed by the Treaty provisions. 

The question then arises whether one can also rely on Article 18 TFEU in situations 
involving third-country investments to the extent they fall completely outside the scope of  
the Treaty freedoms. It follows from the above that this question must be answered in the 
negative. The reason is that the general non-discrimination clause under Article 18 TFEU 
only applies within the scope of  the Treaty. Although it may be admitted that the ECJ interprets 

1908 ECJ 26 September 1996, C-43/95, Data Delecta Aktiebolag [1996] ECR I-4661, para. 13. 

1909 Ibid., para. 15.

1910 ECJ 20 October 1993, C-92/92 and C-326/92, Phil Collins et al. [1993] ECR I-5145, para. 27. See also ECJ 12 
May 1996, C-85/96, Martínez Sala [1998] ECR I-2691, para. 63 and ECJ 3 May 2000, C-411/98, Ferlini [2000] 
ECR I-8081, para. 50.

1911 Cf. ECJ 16 September 2004, C-386/02, Baldinger [2004] ECR I-8411 read in conjunction with the Opinion 
in this case delivered by Advocate General Colomer on 11 December 2003, points 20 et seq. The refusal 
to grant an allowance in favour of former prisoners of war on the ground that the applicant did not hold 
the nationality of the Member State when the application was made was considered to fall outside the 
material scope of the Treaty.

1912 Cf. by analogy, Advocate General Cosmas in his Opinion delivered on 21 September 1999, C-411/98, Ferlini 
[2000] ECR I-8081, point 6, who submits that the definition of the Treaty’s scope, within the meaning of 
Article 18 TFEU, is a dynamic process allowing a range of matters not alien to Community law or which are 
governed, albeit in part, by Community law to be gradually integrated into the Treaty’s scope. 
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this requirement very broadly, as was established above, this requirement is not met where 
one falls outside the substantial, personal and/or territorial scope of  the Treaty provisions. 
The underlying rationale behind a broad interpretation finds its basis in the principle of  the 
effectiveness of  Union law, which principle does not come into play in the situations at issue 
where the Treaty freedoms explicitly limit their substantial, personal and/or territorial scope. 
The opposite view would render the specific restrictions and limitations made in the Treaty 
with respect to the Treaty freedoms in third-country relationships virtually meaningless. It 
is difficult to believe that this was the intention of  the Treaty drafters when drafting the 
general non-discrimination clause under Article 18 TFEU. 

It follows from the above analysis that the impact of  the general non-discrimination clause 
under Article 18 TFEU is very limited in situations involving investments between a Member 
State and any third country de lege lata.1913 Nonetheless, to the extent a third-country company 
carries on genuine economic activities in a Member State through a fixed establishment, i.e. 
a branch or subsidiary, which involves a sufficient degree of  independence and a sufficient 
degree of  management and control within the Member State concerned, the benchmark 
of  international tax neutrality as well as the principle of  taxpayer equity would require that 
reliance on the non-discrimination clause under Article 18 TFEU should not automatically 
be excluded.

7.3 The general non-discrimination clause under Article 4 EEA 
Agreement 

7.3.1 Access and interpretation 

As far as the general non-discrimination clause included in Article 4 of  the EEA Agreement 
is concerned, it suffices to observe that the wording of  this provision is identical to Article 
18 TFEU Given the case law of  the ECJ, entailing that to the extent the provisions of  
the EEA Agreement are identical in substance to the corresponding Treaty provisions the 
former are to be interpreted uniformly, it is concluded that the analysis made in the previous 
section similarly applies as far as the corporate taxation by a Member State of  income 
deriving from an investment made in Norway, Iceland or Liechtenstein is concerned. It 
follows that reliance on the general non-discrimination clause under Article 4 of  the EEA 
Agreement in the field of  corporate income taxation in situations involving investments 
between an EU Member State and Norway, Iceland and Liechtenstein is excluded. 

1913 By contrast, Decision of Court of Appeals of Amsterdam dated 14 March 2005, No. 03/3165, Vakstudie 
Nieuws 2005/35.7, para. 5.3, which examined the situation of a US national living in the US and investing in 
the Netherlands in the light of Article 18 TFEU. Although this examination led to the conclusion that there 
was no discrimination in the case at issue, the Court apparently held Article 18 TFEU applicable in this case. 
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7.4 The general non-discrimination clause under the Association, 
Partnership and Cooperation Agreements 

7.4.1 Access and interpretation 

As far as the general non-discrimination clause included in the APC Agreements is concerned, 
it is observed that all Europe Agreements, Stabilisation and association Agreements, 
Partnership and Cooperation Agreements and Euro-Mediterranean Association Agreements 
contain a general non-discrimination clause, except for the Association Agreements 
concluded with Chile, Mexico and Turkey. The Cooperation Agreements, by contrast, do 
not contain any general non-discrimination clause, except for the Cooperation Agreement 
with the countries party to the Charter of  the Cooperation Council for the Arab States of  
the Gulf. The wording of  the general non-discrimination clause is drafted identically in all 
APC Agreements. Taking the Europe Agreement with the Czech Republic as benchmark in 
this regard, Article 115 of  this Agreement provides the following:

“1. In the fields covered by this Agreement and without prejudice to any special provisions 

contained therein:

• the arrangements applied by the Czech Republic in respect of  the Community shall 

not give rise to any discrimination between the Member States, their nationals, or their 

companies or firms,

• the arrangements applied by the Community in respect of  the Czech Republic shall not 

give rise to any discrimination between Czech Republic nationals or its companies or 

firms.”

The question is whether one can rely, in situations involving investments between a Member 
State and a third country, on the general non-discrimination clause under Article 115 of  
the Czech EA in the field of  corporate income taxation. Given the similarity in wording of  
Article 115 of  the Czech EA and Article 18 TFEU and given the principles of  interpretation 
of  international agreements as developed by the ECJ discussed in section 2.2.10 of  this 
chapter, it is submitted that the conclusions drawn in the context of  Article 18 TFEU are 
mutatis mutandis valid in the context of  Article 115 of  the Czech EA. This means that to 
the extent the taxation by a Member State of  a Czech investment falls under the scope of  
one of  the fundamental economic freedoms included in that agreement, one can no longer 
autonomously rely on the general non-discrimination clause under Article 115 of  the Czech 
EA.1914 This conclusion is also valid to the extent one falls outside the substantial, personal 
and/or territorial scope of  the free movement provisions included in that agreement.1915 

1914 See, by analogy, ECJ 13 June 2006, C-336/05, Echouikh [2006] ECR I-5223, para. 63.

1915 See, by analogy, ECJ 20 March 2001, C-33/99, Fahmi [2001] ECR I-2415, para. 57. 
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Less certain is what should apply to the extent the provisions relating to transnational 
establishment, services and capital included in an APC Agreement only provide for cooperation 
rather than for liberalization. The question is whether a restrictive CIT measure applied by a 
Member State does fall under the scope of  the general non-discrimination prohibition included 
in such an agreement to the extent this measure relates to the movement of  establishment, 
services or capital not subject to a requirement of  liberalization under that agreement. After 
all, such an investment falls “in the fields covered by that Agreement”, one could argue. 
However, by analogy to the analysis made in section 7.2.1 of  this chapter, it is submitted that 
this question must be answered in the negative. The reason in that the non-discrimination 
provision under any APC Agreement applies without prejudice to any special provisions contained 
therein. It follows that to the extent the provisions relating to transnational establishment, 
services and capital included in an APC Agreement only provide for cooperation rather than 
for liberalization, these provisions prevail over the general non-discrimination clause. 

This conclusion is also valid where an APC Agreement does not contain any provision 
relating to transnational establishment, services or capital at all, which is the case in the 
Cooperation Agreement with the countries party to the Charter of  the Cooperation Council 
for the Arab States of  the Gulf. This is because the non-discrimination provision under 
that agreement only applies in the fields covered by that agreement. Where the transnational 
establishment, services and/or capital is not dealt with at all in an APC Agreement, it must 
be held in that these matters are not covered by that agreement. As a consequence, the 
general non-discrimination clause cannot be invoked in such a case. 

It follows that reliance on the general non-discrimination clause under the APC Agreements 
in the field of  corporate income taxation in situations involving investments between an EU 
Member State and the respective third country is excluded.

7.5 The non-discrimination clause under the Agreement between 
the Community and Switzerland on the free movement of persons

7.5.1 Access and interpretation 

The Agreement between the Community and Switzerland on the free movement of  persons 
provides for a general non-discrimination clause by virtue of  Article 2 of  this agreement. 
This provision provides that nationals of  Switzerland who are lawfully resident in the 
territory of  a Member State may not, in the application of  and in accordance with the 
provisions of  Annexes I, II and III to the Agreement, be the subject of  any discrimination 
on grounds of  nationality. In this regard, it suffices to observe that this provision solely 
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applies to individuals and does not grant any rights to companies. This follows from the 
ECJ’s decision in Grimme in which the ECJ held it that it is clear that, with the exception of  
Articles 5(1) of  the Agreement and 18 of  Annex I to the Agreement, no provision of  the 
Agreement or its Annex grants any rights to legal persons.1916 Accordingly one cannot rely, in 
situations involving investments between a Member State and a third country, on the general 
non-discrimination clause under Article 18 TFEU in the field of  corporate income taxation. 

7.6 The position of the Member States’ associated and dependent 
territories

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
free movement provisions ratione loci. Conversely, the OCTs, the Faeroe Islands, the United 
Kingdom sovereign base areas of  Akrotiri and Dhekelia in Cyprus and the Channel Islands 
and the Isle of  Man have to be considered third countries for purposes of  applying the 
free movement provisions ratione loci. With regard to the impact is, in terms of  access, of  
the general non-discrimination clause under Article 18 TFEU on the corporate taxation by 
Member States of  income derived from investments involving these territories, the analysis 
made in section 7.2 of  this chapter is equally valid here. It follows that one cannot rely, in 
situations involving investments between a Member State and any territory, on the general 
non-discrimination clause under Article 18 TFEU in the field of  corporate income taxation. 
This is because either the investment in the territory at hand is already governed by the 
Treaty freedoms as applicable between Member States or because the investment in the 
territory at hand falls outside the substantive, territorial and/or personal scope of  the Treaty 
freedoms. In both situations, the case law of  the ECJ as discussed in section 7.2 of  this 
chapter shows that there is no room for an independent examination in the light of  the 
non-discrimination clause under Article 18 TFEU. 

7.6.1 Access and interpretation of the general non-discrimination clause under the OCT 
Decision 2001

The OCT Decision stemming from 2001 provides, by virtue of  Article 2(2) of  this Decision, 
for a general non-discrimination clause which reads as follows: 

“2. There shall be no discrimination based on sex, racial or ethnic origin, religion or belief, 

disability, age or sexual orientation in the areas of  cooperation referred to in this Decision.”

1916 ECJ 12 November 2009, C-351/08, Grimme [2009] ECR I-10777, para. 35; Articles 5(1) of the agreement and 
18 of Annex I to the agreement provide that companies have a right to provide specific services. 
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It is observed that this provision does not refer to nationality as a prohibited ground for 
differential treatment. It is therefore safe to conclude that one cannot rely, in situations 
involving investments between a Member State and any territory, on the general non-
discrimination clause under Article 2(2) of  this decision in the field of  corporate income 
taxation. 

The question nevertheless comes up whether the above conclusion is affected by the ECJ’s 
decision in Eman and Sevinger. In this case, the Netherlands distinguished between its own 
nationals according to whether or not they were resident in the Netherlands Antilles or 
Aruba. The Netherlands legislation, as it stood at the time of  the proceedings, granted to all 
Netherlands nationals who were not resident in Aruba or the (former) Netherlands Antilles, 
wherever they lived, the right to participate in elections to the European Parliament. On 
being asked whether this legislation was allowed under the Treaty, the ECJ held that “the 
principle of  equal treatment or non-discrimination, which is one of  the general principles 
of  Community law, requires that comparable situations must not be treated differently 
and that different situations must not be treated in the same way unless such treatment is 
objectively justified.”1917 The ECJ subsequently ruled that the differential treatment in the 
Netherlands legislation infringed the general principle of  equal treatment. Interestingly, 
the ECJ based its decision on the “general principle of  equal treatment”, which as such is 
not codified in the OCT Decision or the Treaty, instead of  the non-discrimination clause 
included in Article 18 TFEU. This raises the question whether the scope of  this general 
principle of  equal treatment is broader than that incorporated in Article 18 TFEU, which 
is limited to the scope of  the Treaties, and which applies without prejudice to any special 
provisions contained therein, as was established above. In particular, the question arises 
whether companies established in Aruba, the former Netherlands Antilles or one of  the 
other OCTs investing in a Member State may rely on this general principle of  equal treatment 
if  they are subject to a restrictive CIT measure in that Member State when they are not 
protected by the Treaty freedoms and the free movement provisions included in the OCT 
Decision 2001. In the author’s view, it is hard to believe that this was really intended by the 
ECJ when it decided the case in Eman and Sevinger. Otherwise, the specific free movement 
provisions included in the OCT 2001 would be rendered redundant. In addition, answering 
the above question in the affirmative could imply that companies incorporated under the 
laws of  a third country, but which have their central place of  management and control in 
one of  the OCTs, would be able to benefit from the general non-discrimination clause 
as well, even though these companies would not be protected by the free movement of  
capital under Article 63(1) TFEU and/or the specific free movement provisions included 

1917 ECJ 12 September 2006, C-300/04, Eman and Sevinger [2006] ECR I-8055, para. 57.
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in the OCT Decision had they retained their place of  central management and control in 
their third country of  origin.1918 In addition, the issue in Eman and Sevinger – the right to 
participate in elections for the European Parliament – could be considered to fall within 
the scope of  the Treaty. Therefore, it is in the author’s opinion questionable whether one 
could also rely on this principle in situations involving third-country investment which 
completely fall outside the substantive, personal and/or territorial scope of  the Treaty 
provisions. In the author’s view, the ECJ’s decision in Eman and Sevinger must be placed 
in its particular context of  discrimination between nationals of  the same Member State 
with respect to the right to participate in elections to the European Parliament, and should 
not be generalized.

7.6.2 The non-discrimination clause under Article 4 of Protocol No 3 vis-à-vis the Channel 
Islands and the Isle of Man

Article 4 of  Protocol No 3 provides that the authorities of  the Channel Islands and the 
Isle of  Man must apply the same treatment to all natural and legal persons of  the Union. 
In Barr and Montrose Holdings, the ECJ has clarified that this provision must be regarded 
as an independent provision as far as its scope is concerned.1919 It must be interpreted as 
precluding any discrimination (by the Channel Islands and the Isle of  Man) of  natural and 
legal persons from the Member States in relation to situations which, in territories where the 
Treaty is fully applicable, are governed by Union law.1920 From this decision one can infer that 
the non-discrimination requirement under Article 4 of  Protocol No 3 is also applicable, in 
terms of  access, to investments between the Member States and the territory of  the Channel 
Islands and the Isle of  Man. This is because the freedom of  transnational investment is a 
matter which is governed by Union law in general and by the provisions relating to the 
freedom of  establishment, the free movement of  services and the free movement of  capital 
in particular.

1918 In the same vein: Kavelaars, ‘The foreign countries of the European Union’, 271, who submits that, in the 
comparable context of the right to move and reside freely within the territory of the Member States under 
Article 21 TFEU, it is (extremely) doubtful whether the ECJ would go that far.

1919 ECJ 3 July 1991, C-355/89, Barr and Montrose Holdings [1991] ECR I-3479, paras 16-17. See also ECJ 16 July 
1998, C-171/96, Pereira Roque [1998] ECR I-4607, paras 35 et seq. 

1920 Ibid. 
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8 Concurrence of the fundamental freedoms under 
EU law in the field of corporate income taxation in 
situations involving third-country investments

8.1 Introduction

In the above sections, the question has been examined as to extent to which restrictive 
CIT measures applied to investment between Member States and non-Member States fall, 
in terms of  access, under the scope of  the freedom of  establishment, the free movement 
of  services, the free movement of  capital and payments and the general prohibition of  
discrimination under the Treaty, the EEA Agreement, the various APC Agreements, the 
Agreement between the Community and Switzerland on the free movement of  persons 
and other international arrangements applicable between the EU Member States and third 
countries. It follows from the analysis made so far that scope of  protection under the above 
instruments is less robust compared to that in an intra-Union context. In each single case, 
the definition of  guaranteed rights must be considered carefully under the respective free 
movement provision. The scope of  protection under freedom of  investment under EU law 
therefore varies substantially among third countries with respect to access. 

In the above sections, the relevant free movement provisions were examined on a stand-alone 
basis. However, the question of  how these free movement provisions relate to one another 
has not yet been addressed. Hence, in order to complete the analysis made in this chapter, 
one important final question of  the relationship between the free movement provisions 
under EU law must be addressed. More precisely, it has to be examined whether and under 
which circumstances the scope of  one free movement provision may be restricted by one 
of  the other freedoms in the case of  concurrence of  these freedoms. For the purposes of  
this study, three different scenarios will be examined, i.e. the relation between:

i. the free movement of  capital and the freedom of  establishment; 

ii. the free movement of  capital and the free movement of  services; and 

iii. the freedom of  establishment and the free movement of  services. 

It is observed from the outset that case law of  the ECJ concerning this matter has been 
developing considerably over the past 15 years, and so have opinions in the scholarly literature. 
Whereas this question could be regarded to be of  a more theoretical than practical nature in 
a purely intra-Union context, as the non-discrimination tests applied by the ECJ under each 
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of  the respective Treaty provisions appear to have converged almost completely in an intra-
Union context1921, the issue became one of  considerable importance through the introduction 
of  the erga omnes principle in Article 63(1) TFEU, which entered into force on 1 January 1994. 
As will demonstrated in the sections below, both case law of  the ECJ and scholarly opinions 
have evolved substantially in this matter since that date, particularly as far as the relationship 
between the freedom of  establishment and the free movement of  capital is concerned.1922 

In the author’s view, the question of  concurrence of  the fundamental freedoms under EU 
law is basically, or at least should be addressed as, a question of  causality. Accordingly, as was 
demonstrated in Chapter V.2.4.3, the basic criterion should therefore only be whether or not 
there is, in terms of  causality, a sufficient link between the contested CIT measure and the 
free movement provisions invoked. In the author’s opinion, it follows from the ECJ’s case 
law that causality should be denied only if  this link is too indirect or too tenuous. As was 
established in the above-mentioned section, this is the case if  the restrictive effects on the 
transactions as defined under the free movement provision at issue are, from the viewpoint 
of  the contested CIT measure, only coincidental. In such a case, it must be assumed that the 
scope of  the free movement provision invoked and, hence, the degree of  legal economic 
integration was not intended as to cover such a tax measure. 

Nevertheless, as will be demonstrated in the subsequent sections, the ECJ has taken, at 
least to some extent, a diverging position in this matter, which has become explicit in its 
case law since 2007. The ECJ appears to follow a more restrictive approach. In a number 
of  cases the ECJ presented its decision as a matter of  causality, but essentially decided the 
question of  concurrence as a matter of  exclusivity. As a result, it evaluated the compatibility 
of  the contested national measure exclusively in the light of  one freedom at the expense 
of  the other. In some other cases, the ECJ has taken an ambiguous approach in this matter 
as a consequence of  which it is unclear to which extent the free movement provisions 
may be applied at the same time. In a number of  cases, the ECJ indeed appears to address 
the question of  concurrence – rightly – as a matter of  causality. In the author’s view, the 
restrictive approach taken by the ECJ is regrettable as it blatantly sets aside the clear wording 
of  the free movement provisions and ignores the economic reality in which patterns 
of  international investment can be distorted by CIT measures. The ECJ’s approach is 
consequently detrimental to the benchmark of  international tax neutrality and runs counter 
to the degree of  legal economic integration Member States presumably intended to establish 

1921 Cf. Barnard, The substantive law of the EU, 2nd ed., 481-482 and, more generally, Cordewener, Europäische 
Grundfreiheiten und nationales Steuerrecht, 105. For a clear example: ECJ 12 December 2006, C-446/04, Test 
Claimants in the FII Group Litigation [2006] ECR I-11753. 

1922 See in detail: section 8.2.5 of this chapter. 
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under the Treaty and the respective international economic integration agreements and 
arrangements. In the subsequent sections, the question of  concurrence of  the fundamental 
freedoms under EU law is examined in more detail. 

8.2 Concurrence of free movement of capital and freedom of 
establishment under the Treaty in the field of corporate income 
taxation

8.2.1 Is the substantive scope of the freedom of establishment restricted by the free 
movement of capital or vice versa?

In this section, the question of  concurrence of  the free movement of  capital and the freedom 
of  establishment is addressed. In this regard, it is recalled that the concept of  establishment 
involves the actual pursuit of  an economic activity through a fixed establishment in another 
Member State for an indefinite period, as was demonstrated in Chapter II.2.3.5. This fixed 
establishment may find expression in the form of  (the setting up of) agencies, branches or 
subsidiaries. The concept of  capital basically consists of  two categories: direct investment 
and portfolio investment. As was demonstrated in Chapter II.2.3.7.1, the concept of  direct 
investment includes the establishment and extension of  branches or new undertakings 
belonging solely to the person providing the capital and the acquisition in full of  existing 
undertakings and, in addition, the participation in new or existing undertakings with a view 
to establishing or maintaining lasting economic links. If  one compares both definitions, 
one cannot but conclude that the EU concept of  establishment and capital partially 
overlap.1923 The setting up of  agencies, branches or subsidiaries appears to fall both within 
the definition of  establishment and that of  direct investment. This conclusion in confirmed 
if  one refers to the definition of  direct investment under the OECD Code of  Liberalisation 
of  Capital Movements. This definition, which closely resembles the definition of  direct 
investments under the Treaty, explicitly includes the right of  establishment, as follows from 
both the wording of  this definition and the further explanation to the Code given by the 
OECD.1924 Hence, the concept of  establishment constitutes a species of  the genus capital. It 
follows that, in the author’s opinion, the substantive scope of  the free movement of  capital 
cannot be restricted per se by the freedom of  establishment or vice versa in that both concepts 
would mutually exclude each other in scope. This conclusion is confirmed by the ECJ in 

1923 In the same sense: Opinion of Advocate General Stix-Hackl delivered on 15 December 2005, C-386/04, 
Stauffer [2006] ECR I-8203, point 37; Hindelang, ‘The EC Treaty's Freedom of Capital Movement’, 49; Lang, 
‘ECJ case law on cross-border dividend taxation’, 75; J. Mitroyanni, ‘The Scope of the Free Movement of 
Capital in Direct Taxation’, EC Tax Journal 1 (2005): 5.

1924 OECD (2008b), 30: “A first extension in 1984 expanded the definition of inward direct investment and 
included the right of establishment.”
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Konle. In this case, the ECJ held that national legislation on the acquisition of  land must 
comply with the provisions of  the Treaty on the freedom of  establishment for nationals 
of  Member States and the free movement of  capital and thus recognized that both Treaty 
freedoms can be applied in tandem.1925 Parallel application of  both Treaty freedoms is thus 
possible. This conclusion is furthermore supported by the specific collision rules under 
Article 49 TFEU and Article 65(2) TFEU, which are discussed in more detail in the next 
section. These collision rules would be superfluous if  the free movement of  capital and the 
freedom of  establishment could not be applied simultaneously.1926 At least until recently, 
this was also the prevailing view in the academic literature1927 and was defended by several 
Advocates General1928 and the European Commission1929, although a minority of  scholars 
have traditionally argued that the freedom of  establishment and the free movement of  
capital may not be applied alongside each other, taking the criterion of  entrepreneurial 
influence as a distinctive factor. Absent a certain degree of  influence, for example in the case 
of  a portfolio investment, only the provisions on the free movement of  capital would apply. 
In other cases, the freedom of  establishment would exclusively apply.1930 

8.2.2 Is the substantive scope of the freedom of establishment or the free movement of 
capital restricted by means of the collision rules under Article 49 and Article 65(2) TFEU?

If  one accepts that the substantive scope of  the free movement of  capital cannot be 
restricted per se by the freedom of  establishment or vice versa, one should subsequently 

1925 ECJ 1 June 1999, C-302/97, Konle [1999] ECR I-3099, para. 22.

1926 To the same extent, inter alia, Rohde, 92-93.

1927 Cf., inter alia, Schön, ‘Europäische Kapitalverkehrsfreiheit und nationales Steuerrecht’, 749; M. Peters, 
‘Capital movements and taxation in the EC’, EC Tax Review 1 (1998): 6; Honrath, 111; Haferkamp, 193-194; 
Müller, 193 and, more implicitly, Sedlaczek, 17; M. O’Brien, Case note to Fidium Finanz, 1490-1491. More 
reluctant, by contrast, Landsmeer, who submits that even in the absence of such collision rules, analogous 
application of the Treaty freedoms could be excluded; A. Landsmeer, ‘Movement of Capital and Other 
Freedoms’, Legal Issues of Economic Integration 1 (2001): 68.

1928 Cf. Opinion of Advocate General Kokott delivered on 14 July 2005, C-265/04, Bouanich [2006] ECR I-923, 
point 71. See also Advocate General Tizzano in his Opinion delivered on 7 July 2005, C-411/03, SEVIC 
Systems [2005] ECR I-10805, point 42 and point 76, who considered the transaction at hand, a legal merger, 
to constitute both establishment and a movement of capital. However, see also Advocate General Kokott 
in her Opinion delivered on 9 September 2006, C-231/05, Oy AA [2007] ECR I-6373, point 16 and in her 
Opinion delivered on 15 February, 2007, C-464/05, Geurts and Vogten [2007] ECR I-9325, point 22 et seq., 
where her earlier conclusion is somewhat mitigated based on more recent case law of the ECJ.

1929 The European Commission has taken the view that the freedom of establishment and the free movement 
of capital may be applied simultaneously, when it states that the acquisition of controlling stakes in a 
domestic company by an EU investor from another Member State, in addition to being a form of capital 
movement, is also covered by the right of establishment; Communication from the Commission on intra-
EU investment in the financial services’ sector, OJ 2005 C 293, 4 and Communication of the Commission on 
certain legal aspects concerning intra-EU investment, OJ 1997 C 220, 15-18.

1930 Cf. Ohler, Die Fiskalische Integration, 142-143, who defends an exclusive application of both freedoms, 
using the concepts of direct and portfolio investment as a distinctive criterion in this respect; on the same 
lines: Freitag, 190.
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determine whether the substantive scope of  the free movement of  capital and the freedom 
of  establishment can be restricted by a specific collision rule. In this respect, it is observed 
that a first collision rule can be found in Article 49 TFEU. As has been mentioned earlier, 
this provision provides, as far as relevant, that the freedom of  establishment includes 
the right to set up and manage undertakings under the conditions laid down for its own 
nationals by the law of  the country where such an establishment is effected, subject, however, 
to the provisions of  the chapter relating to capital. The significance of  this provision cannot clearly 
be derived from the case law of  the ECJ. Two different views on the significance of  this 
provision can be found in the scholarly literature.

Under the first view, the existence of  this provision is explained from a historical point of  
view. Until 1 July 1990 capital movements were not yet fully liberalized. The collision rule 
in Article 49 TFEU thus stipulated that restrictions on capital movements that still were 
permissible under the provisions on the free movement of  capital could nevertheless not be 
affected indirectly by invoking the provisions relating to the freedom of  establishment.1931 
Accordingly, it is argued that this collision rule is no longer of  any practical importance, 
since capital movements generally are fully liberalized as from 1 July 1990. This also 
appears to be the view of  the European Commission in Baars. According to the European 
Commission, the reservation in favour of  the provisions on capital movements related 
solely to the transitional period preceding the full establishment of  free capital movements, 
and is consequently now redundant.1932 Nevertheless, other legal scholars recognize that 
Article 49 TFEU is still of  relevance and state that this provision stipulates that once a given 
restriction is permissible or justified under the free movement of  capital, it can no longer 
successfully be challenged under the freedom of  establishment.1933 

Up until now, the ECJ has not explicitly confirmed or rejected one of  the above views. 
However, in most cases where the ECJ has found a national measure in breach of  the 
freedom of  establishment, it does not examine whether the said measure might nevertheless 
be justified under the provisions on the free movement of  capital, which one would expect 
under the second view.1934 Moreover, in one of  the golden shares cases, the ECJ held that the 

1931 Cf., for example, Haferkamp, 194. 

1932 ECJ 13 April 2000, C-251/98, Baars [2000] ECR I-2787, para. 11.

1933 T. Daniels, ‘The freedom of establishment: some comments on the ICI decision’, EC Tax Review 1 (1999): 
41; M. Peters, 7; Kimms, 140. See also Opinion of Advocate General Alber delivered on 14 October 1999, 
C-251/98, Baars [2000] ECR I-2787, point 24, who is of the view that Article 49 TFEU must mean that a 
national measure which directly regulated only the transfer of capital, and not establishment in another 
Member State would not fall within the scope of the right of establishment even if the added difficulty of 
transferring capital formed an indirect obstacle to establishment in another Member State.

1934 Cf., inter alia, ECJ 13 April 2000, C-251/98, Baars [2000] ECR I-2787, para. 42. Critical in this respect: Daniels, 
41. 
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national legislation at hand was justified under Article 65 TFEU. On the Commission’s 
request to hold that the legislation, to the extent it concerned undertakings, was also in 
breach of  the freedom of  establishment, the ECJ did not simply refuse to make such an 
examination with reference to the collision rule under Article 49 TFEU but it considered 
if, by contrast, it were assumed that the legislation at hand was in breach of  the freedom 
of  establishment it would also be justified under the provisions relating to the freedom of  
establishment, which, like the provisions on the free movement of  capital, also provide for a 
ground of  justification based on public security.1935 This case thus indicates that the collision 
rule under Article 49 TFEU is not applied by the ECJ at all and, as a result, at least indicates 
that the second view is not followed by the ECJ.

One may therefore conclude that, although the case law of  the ECJ is not unambiguous, 
the proviso under Article 49 TFEU should be read as reflecting the first view discussed 
above and, accordingly, is of  little or no practical importance. It follows that the freedom of  
establishment cannot be restricted by the free movement of  capital by means of  the specific 
collision rule under Article 49 TFEU. 

A second collision rule is found in Article 65(2) TFEU. This provision stipulates that the 
provisions relating to the free movement of  capital are without prejudice to the applicability 
of  restrictions on the right of  establishment which are compatible with the Treaty. Again, 
the purport of  this provision is not clear. In the literature, most authors are of  the opinion 
that this provision stipulates that once a given restriction is permissible under the freedom 
of  establishment, it can no longer be successfully challenged under the provisions on the free 
movement of  capital.1936 Also Advocate General Kokott is of  the opinion that Article 65(2) 
TFEU ensures that both the freedom of  establishment and the free movement of  capital 
are subject to the same restrictions.1937 Others take the view that Article 65(2) TFEU must 
be seen as a codification of  the Bachmann case1938, in which the ECJ ruled that the provisions 
on the free movement of  capital do not prohibit restrictions that do not relate to the free 
movement of  capital but which result indirectly from restrictions on other fundamental 
freedoms. Similarly, Advocate General Alber in his Opinion in Baars submits that Article 
65(2) TFEU demonstrates that any measure directly restricting the right of  establishment 

1935 ECJ 4 June 2002, C-503/99, Commission v. Belgium [2002] ECR I-4809, para. 59.

1936 Cf., inter alia, Schön, ‘Europäische Kapitalverkehrsfreiheit und nationales Steuerrecht’, 752; Haferkamp, 202; 
Ress & Ukrow, 18; M. Peters, 6-7; Weber, Tax Avoidance and the EC Treaty Freedoms, 53-54; Honrath, 110; 
Rohde, 97-98; B. Matzka, Das österreichische Steuerrecht im Lichte der Freiheit des Kapitalverkehrs (Vienna: 
Linde Verlag, 1998), 51.

1937 Opinion of Advocate General Kokott delivered on 14 July 2005, C-265/04, Bouanich [2006] ECR I-923, point 
71. 

1938 M. Tison, De interne markt voor bank- en beleggingsdiensten (Antwerpen - Groningen: Intersentia, 1999), 
269; Müller, 196.
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must be judged by the criteria pertaining to that fundamental freedom and that there is no 
scope for the alternative application of  the rules relating to capital movements.1939

Again, the ECJ has not explicitly confirmed one of  the above views up to now. In the golden 
shares cases, the ECJ considered that there was no need for a separate examination of  the 
measures at issue in the light of  the Treaty rules concerning the freedom of  establishment, 
since an infringement of  Article 63(1) TFEU had already been established.1940 This case law 
would thus indicate that the first view should be rejected since, in that view, one would have 
expected the ECJ to consider whether the measure at issue nevertheless might be justified 
under the provisions relating to the freedom of  establishment with reference to the collision 
rule under Article 65(2) TFEU. However, it simply refrained from such an examination. It 
is, in addition, observed that the second view was neither confirmed nor rejected by the 
ECJ in these cases. However, it is observed that the above cited decision in Bachmann, which 
would, under the second view, be codified in Article 65(2) TFEU, concerns the question 
of  causality.1941 This is a question that has already been developed in some detail by the 
ECJ in its case law1942 and, accordingly, would therefore not need codification in a specific 
provision. Thus, assuming that this second view is correct, which is not beyond doubt, 
Article 65(2) TFEU would not have an autonomous meaning and would not specifically 
limit the substantive scope of  the free movement of  capital in cases of  concurrence with 
the freedom of  establishment.

In the author’s opinion, Article 65(2) TFEU should be read in the light of  the application 
of  the free movement of  capital in third-country relations. Under the provisions on the 
free movement of  capital, a third-country national is entitled to freely establish himself  in a 
Member State. Article 65(2) TFEU ensures that such a third-country national is subject to the 
same substantive restrictions on his free establishment as a national of  one of  the Member 
States. The above provision therefore stipulates, in other words, that an establishment by 
a third-country national within the Union cannot enjoy a more favourable treatment than 
a similar establishment by a national of  a Member State. In fact, this is tantamount to the 
first view. This view is defended by Schön as well. He is of  the opinion that Article 65(2) 
TFEU is relevant where restrictions specifically apply to the right of  establishment, such as 
professional requirements, and which are in accordance with the provisions on the freedom 

1939 Opinion of Advocate General Alber delivered on 14 October 1999, C-251/98, Baars [2000] ECR I-2787, point 
25.

1940 Cf., inter alia, ECJ 4 June 2002, C-367/98, Commission v. Portugal [2002] ECR I-4731, para. 56; ECJ 4 June 
2002, C-483/99, Commission v. France [2002] ECR I-4781, para. 56; ECJ 26 September 2008, C-282/04 and 
C-283/04, Commission v. the Netherlands [2008] ECR I-9141, para. 43.

1941 Cf. Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 150.

1942 See in more detail: Chapter V.2.4.3.

8.2.2 Is the substantive scope of the freedom of establishment or the free movement of capital restricted?
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of  establishment. These restrictions should then also be applied vis-à-vis third countries and 
may not be challenged by the provisions on the free movement of  capital.1943 Similarly, in 
her Opinion in Bouanich Advocate General Kokott takes the view that Article 65(2) TFEU is 
intended to ensure that in particular third-country nationals who cannot rely on the freedom 
of  establishment cannot circumvent certain restrictions permitted by Union law upon their 
establishment in a Member State by invoking the provisions on free movement of  capital.1944 
Moreover, a similar view appears to have been taken by the European Commission in the 
past. With regard to the purport of  Article 65(2) TFEU, it stated the following:

“Formally, Article 43 to 48 EC define the regime on establishment applicable within the single 

market on Member States’ persons. Although this regime does not provide for a specific 

treatment of  third country persons, they are de facto subject to the (non-discriminatory) single 

market requirements and restrictions enshrined in Articles 43 to 48EC, but also to any specific 

restriction existing in Member States’ national legislation and Community law.”
1945

 

Based on the above, the following conclusion is drawn. The proviso under Article 65(2) 
TFEU is concerned with lawful restrictions on the freedom of  establishment. In the 
author’s opinion, the substantive scope of  the free movement of  capital in a third-country 
context may therefore be limited by the collision rule under Article 65(2) TFEU, but only to 
the extent the tax measure at hand would in substance have been permissible or justified by 
the provisions on the freedom of  establishment. It does not, however, limit the substantive 
scope of  the free movement of  capital in any other way. To put it briefly, Article 65(2) 
TFEU only provides that third-country investments in the Union need not to be treated 
more favourably than intra-Union investments. It does not limit in any other way the scope of  
the free movement of  capital under Article 63(1) TFEU.1946 

1943 Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 501. Honrath even goes one step further in this respect. He 
states that Article 58(2) only applies within the Community and, as a result, is not of any relevance in a 
third-country context, Honrath, 133.

1944 Opinion of Advocate General Kokott delivered on 14 July 2005, C-265/04, Bouanich [2006] ECR I-923, fn. 
58. In the same fashion: Opinion of Advocate General Bot delivered on 11 September 2007, C-101/05, 
Skatteverket v. A [2007] ECR I-11531, point 96. 

1945 European Commission, European Economy, 322. It is observed, however, that in a subsequent staff working 
document, the Commission seems to take a more reserved attitude. It states that there may be exceptions 
to the parallel approach of the free movement of capital and the freedom of establishment, notably 
in relation to third countries since of the two only the freedom of capital movements applies to third 
countries and Member States alike. The purport of this statement and the relation to the Commission’s 
earlier comments are, however, unclear; cf. Commission staff working document of 22 July 2005, Special 
rights in privatised companies in the enlarged Union – a decade full of developments, 27, at fn. 57.

1946 See also: A.P. Braga, ‘The ECJ jurisprudence on third countries’ movement of capital right’, The EC Tax Journal 
11 (2010): 13, who submits that Article 65(2) TFEU aims to elucidate that the application of the lawful 
restrictions to the freedom of establishment in cases where the free movement of capital could also apply 
cannot be jeopardized by the latter freedom, and impacts intra-Union as well as third-country situations. 
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8.2.3 Is the territorial or personal scope of the free movement of capital restricted by the 
provisions on the freedom of establishment? 

As was demonstrated in Chapter III.2.3, the territorial and personal scope of  the freedom 
of  establishment is restricted to the territory of  the Union and to nationals of  one of  the 
Member States. The territorial and personal scope, by contrast, also extends to the territory 
and nationals of  third countries. At this stage, it should therefore be determined whether 
the scope of  the free movement of  capital is limited by the provisions on the freedom of  
establishment ratione loci or ratione personae.

In the scholarly literature, two different views are taken in this respect. Under the first 
view, it is argued the application ratione loci and ratione personae of  Article 63(1) TFEU is 
restricted by Article 65(2) TFEU. The non-applicability of  the provisions on the freedom 
of  establishment in a third-country context is then considered a “restriction on the right 
of  establishment which is compatible with the EC Treaty” within the meaning of  Article 
65(2) TFEU. This view is, inter alia, explicitly defended by Ohler, who states the following 
in this respect:

“Hier stellt sich die Frage, ob die Niederlassungsfreiheit oder die Kapitalverkehrsfreiheit 

vorrangig ist, da die Niederlassungsfreiheit – anders als die Kapitalverkehrsfreiheit – kein 

Recht des Zuzugs aus oder des Wegzugs in dritte Staaten gewährleistet. Die Antwort muss 

aus der Kollisionregel des Art. 58 Abs. 2 EGV gefunden werden. Hiernach berührt „dieses 

Kapitel [Der Kapital- und Zahlungsverkehr] nicht die Anwendbarkeit von Beschränkungen des 

Niederlassungsrechts, die mit diesem Vertag vereinbar sind.“ Auch die Unanwendbarkeit des Art. 

43 EGW auf  den Drittstaatenverkehr ist als „Beschränkung des Niederlassungsrechts“ zu sehen. 

Wegen dieser Kollisionsregel tritt in Fällen von Direktinvestionen oder Immobiliengeschäften 

auch die Kapitalverkehrsfreiheit zurück. Eine primärrechtliche gewährleistung des freien 

Niederlassungsverkehrs mit dritten Staaten, die Art. 43 EGV vorginge, besteht daher nicht. 

Bestätigt wird dieses Ergebnis ferner durch den Wortlaut und Zweck des Art. 57 Abs. 1 

EGW.“
1947

It thus follows that, under the above view, the free movement of  capital cannot be invoked, 
as far establishment is concerned, in a third-country context.

As was elaborated on in the previous section, other academic writers take the view, in 
contrast, that Article 65(2) TFEU only limits the substantive scope of  the free movement of  
capital but does not prevent the free movement of  capital to be applicable without restriction 
ratione loci or ratione personae. This is also the author’s opinion. Regarding the opposite view, 

1947 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 97. The same position is defended by E.C.C.M. 
Kemmeren, ‘Exemption method for PEs and (major) shareholdings best services the CCCTB and the 
internal market concerned’, EC Tax Review 3 (2008): 131.
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it is submitted that Article 65(2) TFEU is in no way concerned with a possible limitation of  
the territorial or personal scope of  the free movement of  capital. Should this provision be 
intended to also cover restrictions deriving from the non-applicability of  the freedom of  
establishment, it is suggested that the Treaty drafters would have made this more explicit. 
Reference can be made here to Article 64(1) TFEU, the language of  which is drafted in such 
a way that it permits, in a third-country context, a number of  existing capital restrictions 
involving establishment instead of  restrictions involving the right of  establishment only [emphasis 
added, DS]. It is suggested that this wording was not chosen accidentally. Should Article 
64(1) TFEU only cover restrictions involving the right of  establishment, it would barely 
have had any effect, since, as stated above, the provisions on the right of  establishment 
typically do not apply in a third-country context and, subsequently, restrictions involving the 
right of  establishment cannot occur either in a third-country context.1948 Conversely, it follows 
that the contested view only holds true if  Article 65(2) TFEU had been drafted so as to 
cover restrictions involving establishment instead of  restrictions on the right of  establishment 
only. The application of  the provisions on the free movement of  capital therefore cannot 
be limited, ratione loci and ratione personae by Article 65(2) TFEU. 

Absent any other specific provision in the Treaty that might limit the scope ratione loci and 
ratione personae of  the provisions relating to the free movement of  capital, it is thus concluded 
that, in the author’s opinion, the application of  the provisions on the free movement of  
capital cannot be limited ratione loci and ratione personae by the provisions on the freedom of  
establishment. 

8.2.4 Provisional conclusion and synthesis: a question of causality

From the above, the preliminary conclusion is drawn that the substantive scope of  the 
provisions on the free movement of  capital may be restricted by the provisions on the 
freedom of  establishment by means of  the collision rule under Article 65(2) TFEU, but 
only to the extent the tax measure at hand would in substance have been permissible or 
justified by the provisions on the freedom of  establishment. In all other cases, the scope 
of  the free movement of  capital cannot, according to the author, be restricted by the scope 
of  the freedom of  establishment under the Treaty or vice versa. Parallel application of  both 
Treaty freedoms is thus possible. On the other hand, it is admitted that there are limits to 
their simultaneous application. This is clearly worded by Weber as follows: 

“(Extreme) Standpunkte, wie die (zwingende) Zuordnung einer Maβname zu nur einer, 
nämlich der am stärksten betroffenen Grundfreiheit oder die Zuordnung einer Maβnahme 

1948 Haferkamp, 202. 
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zu jeder nur irgendwie betroffenen Grundfreiheit scheiden schon mangels Sachgerechtigkeit 

aus. Viele Maβnahmen lassen sich nicht ausschlieβlich unter eine Grundfreiheit zwängen. 

Anderseits berührt praktisch jede Maβnahme auf  irgendwie eine Weise (indirekt) mehrere 

Grundfreiheiten.”
1949

 

In the author’s opinion, this observation perfectly reflects the essence of  the question of  
concurrence of  the Treaty freedoms in general and the free movement of  capital with 
the freedom of  establishment in particular. This matter basically concerns a question of  
causality and, subsequently, the question of  on the basis of  which criterion a sufficient link 
between the contested measure and the free movement of  capital or, as the case may be, 
the freedom of  establishment should be established.1950 It is recognized that in the scholarly 
literature, diverging views have been presented in this matter, although not always under 
the formal heading of  causality and not always specifically focussing on the relationship 
between capital and establishment. A first group of  academic writers has defended the view 
that the free movement of  capital and the freedom of  establishment should be applied 
exclusively, the aim of  the economic activity at issue being used as a criterion.1951 In this 
view, a national measure that impedes, for example, the full acquisition of  an enterprise 
only restricts the freedom of  establishment and cannot – whether directly or indirectly – 
restrict the movement of  capital at the same time.1952 A related position taken in the scholarly 
literature is that the free movement of  capital is subsidiary to the other Treaty freedoms.1953 
It is then argued that the free movement of  capital only applies with respect to the mere 
“capital” aspects of  a given economic transaction.1954 

Another part of  the literature, by contrast, has taken the view that the free movement 
of  capital can, in terms of  causality, fundamentally be applied alongside the other Treaty 
freedoms, including the freedom of  establishment.1955 Under this view, particular reference is 
made to the fact that a given economic transaction often contains, for example, both capital 
and services aspects. It is then recognized that each Treaty freedom focuses on and covers 
one particular aspect of  a given economic transaction. At the same time it is, however, 

1949 S. Weber, 564. See also, by analogy, ECJ 3 September 2009, C-37/08, RCI Europe [2009] ECR I-7533, para. 
36, where the ECJ held, in the context of determining the place of the supply of services connected with 
immovable property under Article 9(2)(a) of the Sixth Directive, that “it would be contrary to the general 
scheme of that provision to place within the scope of that special rule every supply of services provided 
that it has a connection, even a very tenuous one, with immovable property, since a large number of 
services are connected in one way or another with immovable property.”

1950 Consenting: Braga, 14.

1951 Ohler, Die Fiskalische Integration, at 142 and 144; Freitag, 190-191.

1952 Ohler, Die Fiskalische Integration, 144. 

1953 H.T.P.M. van den Hurk, Europees Gemeenschapsrecht en directe belastingen (Deventer: Kluwer, 2001), 161.

1954 Van den Hurk, 159-160.

1955 Haferkamp, 194 et seq. 



472

Chapter VI Freedom of investment between the Member States and third countries: access

observed that in practice, it is often difficult to separate each economic transaction into 
individual components. Accordingly, in this view it is defended that the free movement 
of  capital should be applied simultaneously with the other Treaty freedoms.1956 Other 
scholars take a comparable view. In first instance, they submit that, as a general rule, the 
free movement of  capital cannot, in terms of  causality, be applied simultaneously with one 
of  the other Treaty freedoms. Whether or not the provisions on the free movement of  
capital are applicable should then be determined on the basis of  the object and purpose of  
the contested measure.1957 For example, it should be determined whether the restriction is 
of  a monetary or non-monetary nature. However, if  such a separation is not possible, it is 
submitted that the compatibility of  the contested measure should then be determined in the 
light of  both Treaty freedoms at the same time. 

As far as the relationship between the freedom of  establishment and the free movement 
of  capital is concerned, a closely related view is found in the Opinion of  Advocate General 
Alber in Baars. The Advocate General first recognizes that the provisions concerning the 
fundamental freedoms regulate the right to pursue an activity viewed from a particular 
economic angle but that the same activity may well merit protection under various headings, 
and hence fall within the scope of  various fundamental freedoms.1958 However, based on 
the proviso under Article 65(2) TFEU, he comes to the conclusion that where the right of  
establishment is directly restricted such that the ensuing obstacle to establishment leads 
indirectly to a reduction of  capital flows between Member States, only the rules on the right 
of  establishment apply.1959 By contrast, where there is direct intervention affecting both 
the free movement of  capital and the right of  establishment, both fundamental freedoms 
apply.1960 This view has subsequently been adopted by Advocate General Geelhoed in his 
Opinions in Test Claimants in the ACT GLO, Test Claimants in the FII GLO and Test Claimants 
in the Thin Cap GLO.1961 

1956 Haferkamp, 197-198; Schön, ‘Europäische Kapitalverkehrsfreiheit und nationales Steuerrecht’, at 750 and 
753-754. 

1957 C.W.M. van Ballegooijen, ‘Free movement of capital in the European Economic Community’, Legal Issues of 
Economic Integration 2 (1976): 9; Rohde, 97; Kimms, 139-140; S. Weber, 564-565.

1958 Cf., inter alia, Opinion of Advocate General Alber delivered on 14 October 1999, C-251/98, Baars [2000] ECR 
I-2787, point 14.

1959 Ibid., point 26.

1960 Ibid., Point 30. 

1961 Opinion of Advocate General Geelhoed delivered on 23 February 2006, C-374/04, Test Claimants in Class IV 
of the ACT Group Litigation [2006] ECR I-11673, point 28; Opinion of Advocate General Geelhoed delivered 
on 6 April 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, point 31. See also 
Opinion of Advocate General Geelhoed delivered on 29 June 2006, C-524/07, Test Claimants in the Thin Cap 
Group Litigation [2007] ECR I-2107, point 35.
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Lastly, a number of  scholars have defended the position, with reference to the case law of  
the ECJ in the field of  the relations between the free movement of  goods and services1962, 
that it should be determined whether the free movement of  capital is entirely secondary in 
relation to the other Treaty freedoms.1963 If  it appears on the basis of  the actual facts and 
circumstances that the free movement of  capital is entirely secondary in relation to the 
freedom of  establishment, the compatibility of  the contested measure is determined only in 
light of  the other Treaty freedom.

As established earlier, no causality exists in the author’s view if  the restrictive effects on the 
transactions as defined under the free movement provision at issue are, from the viewpoint 
of  the contested CIT measure, only coincidental. With regard to the question at hand, 
it suffices to recall that the concept of  capital and establishment overlap. The concept 
of  capital includes direct investments which entail the establishment and extension of  
branches or companies and the participation in new or existing undertakings with a view to 
establishing or maintaining lasting economic links. To that extent, it follows that once it has 
been concluded that there is, in terms of  causality, a sufficient link between the contested 
national tax measure and the freedom of  establishment, there should for the same reason 
be a sufficient link between the contested tax measure and the free movement of  capital. 
In such a case, both the freedom of  establishment and the free movement of  capital are 
equally affected by the contested tax measure. It cannot be said that the movement of  
capital is affected only coincidentally in such case.1964

The opposite is, however, not necessarily true. The reason is that the concept of  capital not 
only includes establishment, but also portfolio investment. Thus, once it has been established 
that a CIT measure restricts, in terms of  causality, the free movement of  capital, no restriction 
of  the freedom of  establishment necessarily exists at the same time. An investment 
company established in one Member State, for instance, which suffers a discriminatory 
taxation in that Member State on its investment income received from portfolio investments 
in companies established in other Member States cannot, in the author’s view, legitimately 
claim that its establishment in the first Member State was restricted. It is true that the less 

1962 ECJ 26 May 2005, C-20/03, Marcel Burmanjer and others [2005] ECR I-4133, para. 34-35; ECJ 24 March 1994, 
C-275/92, Schindler [1994] ECR I-1039, par 22; ECJ 22 January 2002, C-390/99, Canal Satélite Digital [2002] 
ECR I-607, para. 33 and ECJ 25 March 2004, C-71/02, Karner [2004] ECR I-3025, para. 46. 

1963 Cf. E. Nijkeuter, ‘Samenloop van art. 43 en art. 56 EG. Is er sprake van een rangorde tussen Europeesrechtelijke 
verdragsvrijheden?’, Weekblad Fiscaal Recht 6661 (2006): 255; P.J. Wattel in: D.S. Smit, ‘Verslag EFS-seminar 
“Vrij verkeer van kapitaal en directe belastingen”’, Weekblad Fiscaal Recht 6587 (2004): 1130; Opinion of 
Advocate General Wattel delivered on 28 December 2005, No. 41 815, Vakstudie Nieuws 2006/12.14, point 
5.1.9. 

1964 In the same vein: O’Brien, Case note to Fidium Finanz, 1496-1497, who establishes that direct taxation is not 
usually targeted primarily at a subject matter or activity protected by a particular Treaty freedom. 
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favourable tax treatment of  foreign portfolio income in the first Member State renders 
that Member State a less attractive place for investment companies to establish themselves. 
However, this restriction is only a mere coincidental consequence of  that Member State’s 
unfavourable tax treatment of  foreign investment income. The initial establishment as such 
by the investment company in that Member State is completely free, just as it is for any 
other company wishing to start business activities in that Member State. It is only a select 
group of  companies that, after establishment, decides to engage in transnational portfolio 
investment activities that may suffer a disadvantage. In such a case, the link between the 
initial establishment and the subsequent discriminatory taxation of  foreign dividend income 
is too tenuous and too indirect. It is nevertheless emphasized that concurrence between 
the freedom of  establishment and the free movement of  capital in the case of  portfolio 
investments should be assessed on a case-by-case basis. It could, for instance, legitimately 
be argued that a discriminatory taxation applied by a Member State on the raising of  capital 
by a company resident in that Member State restricts not only the free movement of  capital, 
but also the freedom of  establishment. After all, such a measure affects the establishment 
of  a company in that Member State not coincidentally but rather directly.1965

8.2.5 Approach followed by the ECJ; The benchmark of “definite influence”

8.2.5.1 Introduction

Above it has been demonstrated that the issue of  concurrence between the free movement 
of  capital and the freedom of  establishment essentially is a question of  causality. It has been 
concluded that once there is, in terms of  causality, a sufficient link between the contested 
national tax measure and the freedom of  establishment, there should for the same reason 
be a sufficient link between the contested tax measure and the free movement of  capital, 
at least to the extent both concepts overlap. Nevertheless, the ECJ has taken a diverging 
approach, taking the idea of  “definite influence” as a decisive benchmark for the freedom 
of  establishment and the free movement of  capital. As was established in Chapter II.2.3.5.3, 
this benchmark was introduced Baars. In this case, the Netherlands government argued that 

1965 To a similar extent: Opinion of Advocate General Mengozzi delivered on 18 March 2009, C-569/07, HSBC 
Holdings plc [2009] ECR I-9047, points 56-57. In this case, the Advocate General accepts that a tax measure 
under which the issue of shares into a clearance service gives rise to a one-off payment of tax at 1.5% 
rather than to the 0.5% tax on transfers normally applied under national law may fall under the scope 
of both the free movement of capital and the freedom of establishment. Also the Netherlands Supreme 
Court did not exclude the possibility of a simultaneous application of both freedoms in the case of an 
unfavourable levy of capital duty, although in both cases the taxpayer’s claim was rejected by the Court, 
the reason being that the taxpayer fell outside the substantive and temporal scope of the respective 
freedoms; Netherlands Supreme Court 13 July 2001, No. 35 333, Beslissingen in Belastingzaken 323 (2001). 
The Netherlands Supreme Court took the same approach in its ruling of 12 August 2005, No. 39 935, 
Beslissingen in Belastingzaken 18 (2006), as discussed in more detail in Chapter III.3.4.



475

Chapter VI8.2.5.1 Introduction

the provisions relating to the freedom of  establishment were not applicable in the situation 
at hand, but that it was covered solely by the provisions on the free movement of  capital. The 
ECJ ruled, by contrast, that a national of  a Member State who has a holding in the capital 
of  a company established in another Member State which gives him definite influence over 
the company’s decisions and allows him to determine its activities is exercising his right of  
establishment.1966 The criterion of  definite influence was applied by the ECJ in subsequent 
case law as well, such as X, Y v. Riksskatteverket, Überseering and Lammers & Van Cleeff.1967 In 
all these cases, the ECJ did not examine the compatibility of  the legislation at hand in the 
light of  the free movement of  capital. 

Nonetheless, one could legitimately question whether in these cases the ECJ actually excluded 
the possibility that both freedoms apply simultaneously. It could very well be argued that 
in these cases the ECJ simply did not, as a matter of  procedural economy, hold on the 
question whether the measure at issue also fell within the scope of  the free movement of  
capital.1968 In all these cases, the legislation at hand was found in breach of  the freedom 
of  establishment. Therefore, the ECJ simply considered it unnecessary to determine the 
compatibility of  the legislation at hand in the light of  the free movement of  capital.1969 It 
could therefore be submitted that the reason for refraining from applying the provisions on 
the free movement of  capital must be considered to be of  a mere pragmatic rather than a 
fundamental nature. On that basis, it could be justified not to infer from the above case law 

1966 ECJ 13 April 2000, C-251/98, Baars [2000] ECR I-2787, para. 22. 

1967 ECJ 21 November 2002, C-436/00, X and Y v. Riksskatteverket [2002] ECR I-10829, para. 37; ECJ 5 November 
2002, C-208/00, Überseering [2002] ECR I-9919, para. 77; ECJ 17 January 2008, C-105/07, Lammers & Van 
Cleeff [2008] ECR I-173, para. 35.

1968 In the same vein, for instance, Opinion of Advocate General delivered on 14 July 2005, C-265/04, Bouanich 
[2006] ECR I-923, at fn. 57 and Advocate General Stix-Hackl in her Opinion delivered on 16 March 2006, 
C-452/04, Fidium Finanz [2006] ECR I-9521, points 57-60; W. Kessler, K. Eicker & R. Obser, ‘Die Gesellschafter-
Fremdfinanzierung im Lichte der Kapitalverkehrsfreiheit,’ Internationales Steuerrecht 10 (2004): 326; Flynn, 
‘Coming of Age’, 789-790. Similarly: Aigner, Scheuerle and Stefaner, who observe that the ECJ’s case law 
does not say that the free movement of capital is not applicable if the freedom of establishment is; Aigner, 
Scheuerle & Stefaner, ‘General Report’, 41; Hemels et al., 20 who suggest that the order of the ECJ’s analysis 
seems to have been determined by the order of the preliminary questions; R. Fontana, ‘European Union: 
Direct Investment and Third Countries: Things are Finally Moving… in the Wrong Direction’, European 
Taxation 10 (2007): 434 who submits that it would go a “step too far” to conclude on the basis of Baars that 
a national measure applicable to investments involving definite influence is automatically excluded from 
the scope of Article 63(1) TFEU, especially when there is a relationship with a third country; and, although 
less explicitly, H. Fleischer in his case note to the Judgments of the Full Court of 4 June 2002, Common 
Market Law Review 40 (2003): 498. 

1969 Cf. ECJ 13 April 2000, C-251/98, Baars [2000] ECR I-2787, para. 42. The same pattern also appears in later 
case law of the ECJ; cf. ECJ 18 January 2007, C-104/06, Commission v. Sweden [2007] ECR I-671, para. 37; 
ECJ 8 March 2001 C-397/98 and C-410/98, Metallgesellschaft and others [2001] ECR I-1727, para. 75; ECJ 13 
July 2000, C-423/98, Alfredo Albore [2000] ECR I-5965, para. 25; ECJ 4 June 2002, C-367/98, Commission v. 
Portugal [2002] ECR I-4731, para. 56 and ECJ 4 June 2002, C-483/99, Commission v. France [2002] ECR I-4781, 
para. 56; ECJ 26 October 2006, C-345/05, Commission v. Portugal [2006] ECR I-10633, para. 45; ECJ 12 April 
2005, C-145/03, Keller [2005] ECR I-2529, para. 51.
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that the ECJ has fundamentally excluded the simultaneous applicability ratione materiae of  the 
provisions on the free movement of  establishment and the freedom of  capital.1970 In more 
recent case law, however, the ECJ has taken the opposite view. This is demonstrated in more 
detail in the sections below. 

8.2.5.2 Exclusivity of the freedom of establishment where the contested corporate 
income tax measure is targeted only at investments involving definite influence

As was stated in the previous section, one can validly argue that the ECJ has not 
fundamentally excluded the simultaneous applicability ratione materiae of  the provisions 
on the free movement of  establishment and the freedom of  capital by introducing and 
applying the criterion of  definite influence in Baars and subsequent case law as cited above. 
The ECJ simply left this issue undecided in these cases by holding that there was no need to 
determine the compatibility of  the legislation at hand in the light of  the free movement of  
capital, since an infringement of  Article 49 TFEU was already established. Nevertheless, in 
more recent case law the ECJ has taken, in substance, a new and more restrictive approach 
which basically boils down to the mutual exclusivity of  the two freedoms. 

The ECJ took the first step in this approach in its decision in Cadbury Schweppes handed 
down in September 2006. In this case, the question inter alia was whether the UK CFC rules 
conflict with the free movement of  capital under Article 63(1) TFEU in an intra-Union 
context. The ECJ ruled, with reference to Baars, that the legislation at hand concerned the 
taxation of  the profits of  subsidiaries established outside the United Kingdom in which 
a resident company had a controlling holding. As a result, the contested tax rules had to 
be examined in the light of  the freedom of  establishment only.1971 Quite revolutionarily, 
the ECJ did not leave the issue of  compatibility with Article 63(1) TFEU undecided in 
this case for reasons of  procedural economy, as it did in Baars and subsequent case law 
by considering it unnecessary to determine the compatibility of  the legislation at hand in 

1970 In the same sense, inter alia, Fleischer, 498, who submits that, technically speaking, the cumulative 
application of Article 49 TFEU and Article 63(1) TFEU should be possible. It is submitted that based on 
Überseering, the opposite conclusion cannot be drawn. In this case, the ECJ once more seems to suggest in 
para. 77 that the provisions on the freedom of establishment and the free movement of capital cannot be 
applied alongside each other. It is submitted, however, that this consideration must be interpreted in the 
light of the fact that the question referred was confined to the freedom of establishment and, moreover, 
as a confirmation of the ECJ’s earlier considerations that the provisions on the freedom of establishment as 
such could be relied on in that case, i.e. this consideration should be read in the light of the observations 
submitted to the ECJ by the various governments, which are tantamount to the submission that the 
distortion at hand was a result of a disparity of company law of the Member States which could only be 
removed by means of harmonization rather than by applying the freedom of establishment. Dissenting: 
Advocate General Kokott in her Opinion delivered on 14 July 2005, C-265/04, Bouanich [2006] ECR I-923, 
fn. 57, who suggests that one could interpret para. 77 of the Überseering decision as indicating that there 
is a lex specialis relationship between the two fundamental freedoms. 

1971 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, paras 31-32.
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the light of  the free movement of  capital. Rather, the ECJ held in this respect that if  the 
contested legislation had restrictive effects on the free movement of  capital, “such effects 
are an unavoidable consequence of  any restriction on freedom of  establishment and do not justify, in any 
event, an independent examination of  that legislation in the light of  Article (…) 56 EC [now, after 
amendment Article 63(1) TFEU].”1972 Given the clear deviation in wording compared to its 
earlier case law, it must be assumed that, contrary to Baars, the ECJ held the free movement 
of  capital under Article 63(1) TFEU explicitly inapplicable ratione materiae in this case. 

The new approach followed by the ECJ in Cadbury Schweppes was swiftly extended and 
consolidated in third-country relationships as well in a number of  decisions which were 
all delivered by the ECJ only a few months after the decision in Cadbury Schweppes. The 
decision in Test Claimants in the Thin Cap Group Litigation, handed down in March 2007, 
concerned the former UK thin capitalization rules, under which tax-deductible interest 
payments could be characterized as non-deductible dividend distributions where a UK 
company/debtor paid interest to an affiliated company established in another Member 
State or third country. Under reference to the Baars case, the ECJ firstly determined that 
the UK legislation applied only to situations where the lending company has a definite 
influence on the borrowing company or is itself  controlled by a company which has such 
an influence. It subsequently concluded that the UK rules, which were targeted only at 
relations within a group of  companies, primarily affected the freedom of  establishment.1973 
The ECJ subsequently held that the restrictive effects on the free movement of  capital must 
be seen as an unavoidable consequence of  any restriction on freedom of  establishment and 
do not justify an independent examination of  the UK legislation in the light of  Article 63(1) 
TFEU.1974 

This approach was subsequently extended in May 2007 to situations involving the 
establishment of  branches in third countries in Skatteverket v. A and B. This case involved a 
Swedish measure which aimed at preventing certain substantial shareholders in a company, 
of  which they were also employees, from converting high-taxed labour income into low-
taxed capital income. To the extent the amount of  dividends distributed by this company 
exceeded a certain threshold, these dividends were taxed as income from labour. This 
threshold was, in part, determined by the amount of  wages paid to other employees of  
this company, including the company’s subsidiaries or branches. Nevertheless, only wages 
paid out in Sweden could be taken into account. As a result, in the case at hand wages 
paid out to employees of  a Russian branch were not included. The issue was whether this 

1972 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 33. 

1973 Ibid.

1974 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 34.
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infringed the free movement of  capital. In an Order1975 and without a prior Opinion by the 
Advocate General, the ECJ ruled that the Swedish rules primarily mean that it becomes less 
attractive for a Swedish company to establish a branch in a third country. This was because 
such an establishment places the shareholders of  that company in a less favourable tax 
position compared to the position they would have had if  the branch had been established 
in Sweden. As a result, according to the ECJ, the Swedish legislation primarily affected the 
freedom of  establishment.1976 Provided that the Swedish legislation had restrictive effects on 
the free movement of  capital, such effects had to be seen as an unavoidable consequence 
of  the restriction on freedom of  establishment and did not justify an examination of  that 
measure in the light of  Article 63(1) TFEU.1977 As a result, no separate examination under 
the free movement of  capital under Article 63(1) TFEU took place. 

On the same date, the ECJ repeated its approach in Lasertec, a case in which the German 
thin capitalization legislation was at stake. Earlier, in Lankhorst-Hohorst, the ECJ held this 
legislation to be in breach of  the freedom of  establishment.1978 In the case at hand, however, 
the shareholder/creditor was established outside the Union, viz. in Switzerland. Again, the 
question arose whether the German rules, as far as they are applied in a third-country 
context, were in conflict with the free movement of  capital. In an Order and without the 
prior Opinion of  the Advocate General, the ECJ took the same approach as it did earlier in 
the above-cited case law, with reference to which the ECJ now started speaking of  constant 
case law in this respect.1979 The ECJ held that in order to ascertain whether national legislation 
falls within one or the other of  the freedoms of  movement, the purpose of  the legislation 
at issue must be taken into consideration. Although the legislation at hand equally applied 
in cases of  majority and minority interests, the ECJ nevertheless ruled that the freedom 
of  establishment was primarily affected. This is because the national measure at issue was 
designed to apply, irrespective of  a precise threshold, to holdings giving the holder a definite 
influence on the decisions of  the company and allowing him to determine its activities.1980 If  
the contested national measure had restrictive effects on the free movement of  capital, such 
effects had to be seen as an unavoidable consequence of  the restriction on the freedom of  

1975 According to Article 104(3) of the Rules of Procedure, where a question referred to the Court for a 
preliminary ruling is identical to a question on which the Court has already ruled, or where the answer to 
such a question may be clearly deduced from existing case law, the Court may, after hearing the Advocate 
General, at any time give its decision by reasoned order in which reference is made to its previous judgment 
or to the relevant case law.

1976 Apparently, the ECJ assumed that the Swedish company had a definite influence on the Russian branch.

1977 ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871, para. 27. 

1978 ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779.

1979 ECJ 10 May 2007, C-494/04, Lasertec [2007] ECR I-3775, para. 19. 

1980 ECJ 10 May 2007, C-494/04, Lasertec [2007] ECR I-3775, para. 22.
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establishment and would not justify an examination of  that measure in the light of  Article 
63(1) TFEU.1981 Thus, again no separate examination of  the free movement of  capital took 
place. 

Lastly, the same approach was followed in SEW in an Order delivered without the prior 
Opinion of  the Advocate General in November 2007. In this case, a German company was 
denied the deduction of  the losses of  its branch situated in the United States and which was 
established through a German partnership. The question was whether this was in conflict 
with the free movement of  capital under Article 63(1) TFEU. Again, the ECJ held this 
provision inapplicable based on the same mantra.1982 

From the above case law, it becomes clear that the freedom of  establishment exclusively 
applies to the detriment of  the free movement of  capital where the contested CIT measure 
is targeted only at investments involving definite influence. Although the idea of  definite 
influence would require, by its nature, a factual evaluation on a case-by-case basis, as 
was demonstrated in Chapter II.2.3.5.3, the ECJ apparently merely assumes that definite 
influence must necessarily be present where the contested tax measure is targeted only at 
relations within a group of  companies. 

8.2.5.3 Exclusivity of the free movement of capital where the contested tax measure 
is targeted only at capital transactions

The analysis in the previous section immediately raises the question as to what should hold 
when a CIT measure is not targeted at relations within a group of  companies only. A first 
important hint to answer this question can be derived from Glaxo Wellcome, which more or 
less mirrors the case law as discussed in the previous section. In this case, the compatibility 
with the Treaty freedoms of  a certain type of  anti-dividend stripping rule applied by 
Germany in an intra-Union context was at stake. Under this rule, a German resident 
taxpayer that had acquired shares from an affiliated non-resident corporate shareholder 
which was not entitled to a certain tax credit granted upon dividend distribution and for a 
price higher than their nominal value could not deduct from his taxable profits the losses 

1981 Ibid., para. 25. 

1982 ECJ 6 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub, paras 15-16. The 
German Supreme Court upheld this ruling in its decision of 11 March 2008, I R 116/04, Deutsches Steuerrecht 
23 (2008): 1086-1088. One can legitimately wonder, however, whether the contested tax measure could 
really be considered to be applicable in situations involving definite influence only. This is because the 
restriction would also apply if the branch had been carried on through a partnership held by a larger 
number of minority partners. See for a critical assessment in this regard: K. Eicker, ‘Die Reichweite der 
Kapitalverkehrsfreiheit in Bezug auf Drittstaaten – der EuGH Beschluss vom 7.12.2007 in der Rs. C- 415/06 
Stahlwerke Ergste Westig (SEW)’, Steuer Anwalts Magazin 3 (2008): 91. 
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relating to the reduction in value of  those shares resulting from profit distributions.1983 The 
purpose of  this rule was to prevent non-resident corporate shareholders from indirectly 
obtaining tax credits by deciding to temporarily sell their shares in a German resident 
company to another German resident company which would be entitled to a tax credit at 
the time of  a dividend distribution. In this way, the non-resident shareholder could obtain 
a capital gain equal, in fact, to the tax credit.1984 The non-deductibility of  reduction in value 
of  those shares resulting from profit distributions at the level of  the resident company 
aimed to neutralize this effect. The German rule applied to all taxpayers whether they 
are natural persons or undertakings, members of  the same group or otherwise and was 
therefore not targeted at relations within a group of  companies only.1985 The question 
was whether the German rule infringed the freedom of  establishment and/or the free 
movement of  capital.

The ECJ ruled that the free movement of  capital aspect of  the contested German 
legislation prevailed over that of  the freedom of  establishment. This was based, firstly, on 
the observation that the tax legislation at issue did not depend on the size of  the holdings 
acquired from the non-resident shareholder. Secondly, the ECJ’s finding was based on the 
purpose of  the legislation viz. preventing non-resident shareholders from obtaining an 
undue tax advantage directly through the sale of  shares with the sole objective of  obtaining 
that advantage, and not with the objective of  exercising the freedom of  establishment or as 
a result of  exercising that freedom.1986 As a result, the ECJ held that any restrictive effects 
on the freedom of  establishment had to be considered the unavoidable consequence of  a 
restriction on the free movement of  capital and do not justify an independent examination 
of  that legislation in the light of  Article 49 TFEU.1987 

One can infer from this decision that the free movement of  capital exclusively applies to 
the detriment of  the freedom of  establishment where the contested CIT measure is only 
targeted at capital transactions. As the ECJ’s decision in Glaxo demonstrates, this could be 
the case, for example, where the application of  dividend-stripping rules is involved. 

1983 Cf. Opinion of Advocate General Bot delivered on 9 July 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, 
point 132.

1984 Ibid., points 100-107; point 155.

1985 Ibid., point 104.

1986 ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, paras 49–50.

1987 Ibid., para. 51.
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8.2.5.4 Exclusivity of the free movement of capital where the contested corporate 
income tax measure is of a generic nature and affects, as a factual matter, investments 
which do not involve definite influence?

The analyses in the previous sections do not answer the question as to what should hold 
when a CIT measure is not targeted only at relations within a group of  companies or only 
at capital transactions. In other words, they do not provide an answer as to what should 
apply where the contested CIT measure is of  a generic nature and thus can apply both to 
situations where there is and to situations where there is no definite influence. One may 
think of  a discriminatory withholding tax which can be applicable to dividend payments 
made by a company resident in a Member State to third-country shareholders, irrespective 
of  the size of  the interest held by these shareholders. 

Where the contested CIT measure restricts investments which do not involve a definite 
influence, it clearly follows from, inter alia, Verkooijen, Lenz, Manninen, Orange European 
Smallcap Fund and STEKO that the free movement of  capital is applicable.1988 The question is 
whether the freedom of  establishment could be applied in tandem under those circumstances. 
As was established in section 8.2.4 of  this chapter, the concurrence between the freedom 
of  establishment and the free movement of  capital in the case of  portfolio investments 
constitutes a question of  causality and should be assessed on a case-by-case basis. It was 
submitted that parallel application of  both freedoms is conceivable, albeit only under 
certain circumstances. Nonetheless, Test Claimants in the CFC and Dividend GLO provides a 
hint that the ECJ seems to address this question as a matter of  exclusivity, although this case 
is far from conclusive. In this case, the question was whether the UK infringed the Treaty 
freedoms by granting an exemption from corporate income tax for domestic dividends 
only. The ECJ held that there was no need to examine the contested tax measure in the 
light of  the freedom of  establishment to the extent portfolio holdings were concerned and 
subsequently assessed the contested tax measure only in the light of  the free movement 
of  capital under Article 63(1) TFEU.1989 One may infer from this decision that in this case 
the ECJ addressed the relation between the free movement of  capital and the freedom 
of  establishment as a matter of  exclusivity. On the other hand, the decision could also be 
understood such that the ECJ, for reasons of  procedural economy, simply did not touch 
upon this issue. In any event, in the author’s opinion, the restrictive effects on the freedom 
of  establishment would be only coincidental in this case, by analogy to the analysis made in 

1988 ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071; ECJ 15 July 2004, C-315/02, Lenz [2004] ECR 
I-7063; ECJ 7 September 2004, C-319/02, Manninen [2004] ECR I-7477; ECJ 20 May 2008, C-194/06, Orange 
European Smallcap Fund [2008] ECR I-3747; ECJ 22 January 2009, C-377/07, STEKO Industriemontage [2007] 
ECR I-299.

1989 ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 47.
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Chapter V.2.4.3. Nonetheless, in the author’s opinion, parallel application of  both freedoms 
to restrictive CIT measures involving portfolio investments is conceivable under certain 
circumstances. Given the ECJ’s decision in Test Claimants in the CFC and Dividend GLO, 
however, it is uncertain whether and to which extent the ECJ leaves room for such a parallel 
application.

8.2.5.5 Exclusivity of the freedom of establishment where the contested corporate 
income tax measure is of a generic nature and affects, as a factual matter, investments 
involving definite influence

The analyses in the previous sections do not answer the question as to what should hold 
when the contested CIT measure is of  a generic nature and is actually applied to investments 
which involve, as a factual matter, a definite influence. The question is whether in such a case 
the free movement of  capital may be invoked. Remarkably, at least for some time, the case 
law of  the ECJ has been somewhat cryptic in this regard. On the one hand, from the ECJ’s 
ruling handed down in FII in December 2006, one could infer that the ECJ has answered 
this question in the affirmative. In this case, the compatibility with the free movement 
of  capital of  the former UK tax regime, under which inbound dividends were taxed less 
favourably than domestic dividends, was at issue. Regarding the taxation of  dividends from 
third countries, the ECJ held that, since the UK legislation at issue applied to payments of  
dividends to resident companies irrespective of  the size of  their holding, it is capable of  
coming within the scope of  both Article 49 TFEU on freedom of  establishment and Article 
63(1) TFEU on the free movement of  capital.1990 These considerations could be understood 
as implying that CIT measures that apply in a generic way to both majority and minority 
investments can, for that reason, be assessed in the light of  both freedoms, irrespective 
of  whether or not the situation involves, as a factual matter, definite influence.1991 This 
understanding would find confirmation in the ECJ’s subsequent considerations in FII:

“165 In so far as, according to the national court, that question also concerns companies 

established in non-member countries which, accordingly, do not fall within the scope of  Article 

43 EC on freedom of  establishment [now, after amendment Article 49 TFEU], and for the 

1990 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 36 and 
para. 142. 

1991 The same approach is found, for instance, in ECJ 23 April 2009, C-406/07, Commission v. Greece [2009] ECR 
I-62*, Summ.pub., para. 22 and in recent case law regarding the compatibility of “golden shares” in the light 
of the EC Treaty freedoms. In all these cases, the ECJ held that national legislation which is not intended 
to apply only to those shareholdings which enable the holder to have a definite influence on a company’s 
decisions and to determine its activities but which applies irrespective of the size of the holding which 
the shareholder has in a company may fall within the ambit of both Article 49 TFEU and Article 63(1) TFEU; 
ECJ 26 March 2009, C-326/07, Commission v. Italy [2009] ECR I-2291, para. 36; ECJ 17 July 2008, C-207/07, 
Commission v. Spain [2008] ECR I-111*, Summ.pub., para. 36 and, although less clearly, ECJ 23 October 
2007, C-112/05, Commission v. Germany [2007] ECR I-8995, para. 12. 
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reason set out in paragraph 38 of  this judgment, the question arises whether national measures 

such as those at issue in the main proceedings also contravene Article 56 EC on the free 

movement of  capital [now, after amendment, Article 63(1) TFEU].”

By referring to companies established in third countries, the ECJ seemed to suggest that 
third-country investments involving definite influence may still fall within the ambit of  the 
provisions relating to the free movement of  capital under Article 63(1) TFEU, although the 
ECJ’s considerations are far from conclusive in this regard. This is because the ECJ also 
referred to paragraph 38 of  its decision, in which it acknowledged that the dispute also 
related to the investments which do not involve definite influence. It is therefore unclear 
whether the ECJ intended to alternatively focus on investments which either fell outside the 
territorial scope or, in the lack of  definite influence, the substantive scope of  the freedom of  
establishment or whether it intended to focus solely on those investments that cumulatively 
fell both outside the territorial and substantive scope of  the freedom of  establishment. The 
High Court of  Justice arrived at the first conclusion in this case after the ECJ’s judgment1992, 
a conclusion which was subsequently confirmed by the UK Court of  Appeal1993, whereas 
the Supreme Court decided on 9 November 2010 that this question should be referred to 
the ECJ.1994 

In addition to the decision in FII, one can infer from Holböck as well that the free movement 
of  capital may be invoked to the extent the contested CIT measure is actually applied 
to investments which involve, as a factual matter, a definite influence. This case, which 
was decided by the ECJ two weeks after Lasertec and Skatteverket v. A and B in May 2007, 
concerned the former Austrian half-tax rate, which only applied to domestic dividends. In 
the case at hand, a resident shareholder received dividends on a two-third shareholding in a 
Swiss company which were taxed at the Austrian regular tax rate. The question was whether 
this was in accordance with Article 63(1) TFEU. The ECJ firstly held that the purpose of  
the legislation must be taken into consideration when examining whether national legislation 

1992 High Court of Justice 27 November 2008, Case No. HC03C02223 & Others, paras 74 et seq.

1993 The Court of Appeal held that a better interpretation of paragraph 165 is “that it is describing two separate 
categories: namely, those cases which do not fall within the scope of Article 43 because they concern 
Third Country subsidiaries, and also those cases, whether or not they involve Third Country subsidiaries, in 
which the company resident in the Member State does not have control over the decisions and activities 
of the subsidiary. Certainly, nothing in the judgment of the ECJ in this case points firmly to a contrary 
interpretation.” Cf. Judgment delivered on 23 February 2010 by the Court of Appeal, Test Claimants in the 
Franked Investment Group Litigation v. Commissioners of the Inland Revenue & Anor (Rev 1) [2010] EWCA 
Civ 103, Highlights & Insights on European Taxation 2010/9, para. 63. In a similar vein: J. Schönfeld, Case note 
to Decision by the German Bundesfinanzhof dated 25 August 2009, I R 88, 89/07, Internationales Steuerrecht 
24 (2009): 903. 

1994 See pending C-35/11 (FII 2), OJ 2011 C 103, 15.
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falls within the scope of  one or other of  the freedoms of  movement.1995 It then observed 
that the Austrian legislation at issue is not intended to apply only to those shareholdings that 
enable the holder to have a definite influence on a company’s decisions and to determine 
its activities. Accordingly, the ECJ decided that the Austrian legislation may fall within the 
scope of  both Article 49 TFEU on the freedom of  establishment and Article 63(1) TFEU 
on the free movement of  capital.1996 It then recognized with reference to Lenz that the 
contested legislation could constitute a prohibited restriction on the free movement of  
capital.1997 Nonetheless, the ECJ subsequently held that, even if  the taxpayer in the case 
at hand is justified in invoking Article 63(1) TFEU, this does not preclude the application 
of  the Austrian legislation in the main proceedings.1998 The reason was that the Austrian 
legislation was safeguarded by the standstill clause under Article 64 TFEU. 

Here too, one can interpret this decision in two diverging ways. On the one hand, one could 
infer from this case that the ECJ considered the free movement of  capital to be applicable 
with respect to access, but it did not need to examine in substance whether the contested 
measure constituted an unjustified restriction to the free movement of  capital under Article 
63(1) TFEU since the Austrian measure was covered by the standstill clause under Article 
64(1) TFEU. This interpretation would be confirmed if  one takes into account that the 
taxpayer at issue held two thirds of  the shares in a Swiss company, particularly if  one takes 
into account that two weeks before the decision in Holböck the ECJ held in Lasertec that a 
shareholder with a two-third holding of  the nominal capital in a company unquestionably 
confers on that shareholder a determinative influence on the company’s decisions and 
activities.1999 If  one transposes this ruling to the case at hand, one cannot but conclude that 
Holböck had a definite influence in the Swiss company. Accordingly, the ECJ could have 
simply decided that this case had to be evaluated in the light of  the freedom of  establishment 
only and that any restrictive effects on the free movement of  capital must be seen as an 
unavoidable or inevitable consequence of  the restriction on the freedom of  establishment 
and do not justify an examination of  that measure in the light of  Article 63(1) TFEU, 
as it did in Lasertec. Still, the ECJ decided the issue with reference to the standstill clause 
under Article 64(1) TFEU, which would suggest that it considered the provisions relating 
to the free movement of  capital applicable with respect to access.2000 One the other hand, 

1995 ECJ 24 May 2007, C-157/05, Holböck [2007] ECR I-4051, para. 22. 

1996 Ibid., paras 23-24. 

1997 Ibid., para. 30.

1998 Ibid., para. 44.

1999 ECJ 10 May 2007, C-494/04, Lasertec [2007] ECR I-3775, para. 23. 

2000 Judgment delivered on 23 February 2010 by the Court of Appeal, Test Claimants in the Franked Investment 
Group Litigation v. Commissioners of the Inland Revenue & Anor (Rev 1) [2010] EWCA Civ 103, Highlights & 
Insights on European Taxation 2010/9, para. 60. 
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one could also interpret this decision as being that the ECJ did not decide on the question 
of  access to the free movement of  capital at all, but just left this question untouched, for 
procedural economy reasons, by simply deciding the case on the basis of  the standstill 
clause under Article 64(1) TFEU.2001 

Lastly, from Columbus Container Services, Truck Center and SGI one can infer as well that, at 
least under the circumstances of  these cases, the ECJ did not rule out the possibility that 
the free movement of  capital may be invoked to the extent the contested CIT measure is 
actually applied to investments which involve, as a factual matter, a definite influence. In 
the first two decisions, which were handed down in December 2007 and December 2008, 
the ECJ established that the investment in the case at hand involved definite influence.2002 
Still, in both cases it examined the contested tax measure both in the light of  the freedom 
of  establishment and the free movement of  capital, although the ECJ held the tax measure 
in both cases permissible.2003 Also in SGI, which was decided in January 2010, the ECJ 
established that the investments in the case at hand involved definite influence.2004 It 
subsequently ruled that it was therefore necessary to answer the referred question solely in 
the light of  the freedom of  establishment.2005 What is striking in all three cases is that the 
ECJ did not apply its mantra that any restrictive effects on the free movement of  capital 
must be seen as an unavoidable or inevitable consequence of  the restriction on the freedom 
of  establishment and do not justify an examination of  that measure in the light of  Articles 
63 TFEU. In the case law discussed in the previous sections, this mantra appeared to be 
crucial when deciding whether the freedom of  capital can be applied next to the freedom 
of  establishment. By using a different expression, the ECJ thus seems to suggest that the 
freedom of  establishment and the free movement of  capital may be applied in tandem, 
although one can wonder whether this was really intentional.2006 

2001 D. Hohenwarter & P. Plansky, ‘Die Kapitalverkehrsfreiheit mit Drittstaaten im Lichte der Rechtssache 
Holböck’, Steuer und Wirtschaft International (2007): 353; W.F.E.M. Egelie, ‘Deelnemingen en de samenloop 
tussen art. 43 EG en art. 56 EG: hoe zit het nu?’, Nederlands Tijdschrift voor Fiscaal Recht 1374 (2007): 4; Annex 
to the Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 08/03755 and 
08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22, point 3.7. 

2002 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, para. 31; ECJ 22 December 
2008, C-282/07, Truck Center [2008] ECR I-10767, para. 29.

2003 ECJ 6 December 2007, C-298/05, Columbus Container Services [2007] ECR I-10451, para. 32; para. 56; ECJ 22 
December 2008, C-282/07, Truck Center [2008] ECR I-10767, para. 30; para. 51.

2004 CJEU 21 January 2010, C-311/08, SGI [2010] ECR I-487, para. 36. 

2005 Ibid., para. 37. 

2006 The ECJ appears to be not always consistent in this regard. A similar replacement of the above mantra by 
the mere observation that there is no need for a separate examination of the contested rule under the other 
Treaty freedom being invoked can be found in ECJ 4 June 2002, C-367/98, Commission v. Portugal [2002] ECR 
I-4731, para. 56 and ECJ 4 June 2002, C-483/99, Commission v. France [2002] ECR I-4781, para. 56 on the one 
hand and ECJ 4 June 2002, C-503/99, Commission v. Belgium [2002] ECR I-4809, para. 59 and, by analogy, ECJ 
26 October 2006, Case 345/05, Commission v. Portugal [2006] ECR I-10633, para. 45 on the other.
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To conclude, one can infer from FII and Holböck and more implicitly from Columbus Container 
Services, Truck Center and SGI that the free movement of  capital may be invoked to the extent 
the contested CIT measure is actually applied to investments which involve, as a factual 
matter, a definite influence. 

This conclusion would be, however, at odds with the ECJ’s decision in Burda, which was 
handed down mid-2008.2007 In this case, the ECJ firstly recalled that where a company has 
a shareholding in another company which gives it definite influence over that company’s 
decisions and allows it to determine that company’s activities, it is the freedom of  establishment 
that is to be applied.2008 It then observed that the case at hand concerned a non-resident with 
a shareholding of  50% which, in principle, provided definite influence. With reference to 
FII, the ECJ subsequently recognized that the application of  the national legislation at stake 
did not depend on the extent of  the holding which the company receiving the dividend had 
in the company paying it and might therefore fall within the purview both of  the freedom 
of  establishment and the free movement of  capital. Nevertheless, the ECJ returned to its 
observation that in the case at hand, the dispute related exclusively to the effect of  the national 
measure at issue on the situation of  a shareholder which has a definite influence.2009 Therefore, 
the ECJ ruled that only the freedom of  establishment applies to this situation. Should the 
contested tax measure have restrictive effects on the free movement of  capital, those effects 
would be the unavoidable consequence of  an obstacle to freedom of  establishment, and do 
not therefore justify an independent examination of  that legislation in the light of  the free 
movement of  capital.2010 The ECJ applied a similar reasoning in its decisions in KBC Bank 
NV2011 and Aberdeen Property Fininvest Alpha Oy2012, which were handed down in mid-2009. 

From this case law, one can thus infer that the free movement of  capital cannot be invoked 
to the extent the contested CIT measure is actually applied to investments which involve, 
as a factual matter, a definite influence. In other words, when determining whether or not 
the free movement of  capital may be invoked, it is only the actual fact pattern, and not the 
underlying rule, that is decisive. 

The above survey demonstrates that the case law of  the ECJ is not unambiguous. Especially 
with reference to the decisions in FII and Holböck one could argue that the case law of  the 
ECJ could be interpreted as allowing an evaluation in the light of  Article 63(1) TFEU in the 

2007 ECJ 26 June 2008, C-284/06, Burda [2008] ECR I-4571. 

2008 Ibid., para. 69.

2009 Ibid., para. 72.

2010 Ibid., para. 74.

2011 ECJ 4 June 2009, C-439/07 and C-499/07, Belgische Staat and KBC Bank NV [2009] ECR I-4409, paras 69-70. 

2012 ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, paras 30 et seq.
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case of  generic company tax restrictions, even where the taxpayer has, based on the facts, 
a definite influence. But at the same time, subsequent case law, notably Burda, KBC Bank 
NV and Aberdeen Property Fininvest Alpha Oy implies that one may only rely on Article 63(1) 
TFEU if  there is, based on the facts, no definite influence. This ambiguity is reflected in the 
case law of  lower and Supreme Courts of  the various Member States. On the one hand, the 
Austrian Supreme Court in its ruling dated 17 April 2008, the Netherlands Supreme Court 
is its ruling dated 26 September 2008 adhered to the second approach and ruled that there 
is no access to the free movement of  capital in situations where the contested CIT measure, 
which was of  a generic nature, is actually applied to investments which, as a factual matter, 
involve definite influence.2013 The German Bundesfinanzhof in its decision dated 26 November 
2008 and the UK Court of  Appeal in its decision dated 23 February 2010, on the other 
hand, adhered to the first approach and did consider the free movement of  capital applicable 
in situations where the contested CIT measure, which is of  a generic nature, was actually 
applied to investments involving, as a factual matter, definite influence, although in the latter 
case the UK Supreme Court has decided on 9 November 2010 that this question should be 
referred back to the ECJ.2014 The German case has been appealed and is currently pending 

2013 Cf. Decision of the Austrian Verwaltungsgerichtshof delivered on 17 April 2008, 2008/15/0064; Netherlands 
Supreme Court 26 September 2008, No. 43 339, Beslissingen in Belastingzaken 2009/24, para. 3.2.4 as 
explicitly confirmed in its decision dated 9 April 2010, No. 08/04160, Beslissingen in Belastingzaken 291 
(2010), para. 4.3, after being notified by the taxpayer about the diverging decisions in this regard by the 
German Supreme Court (see below). The Austrian Supreme Court ruled in an obiter dictum, with reference to 
Oy AA and several opinions in the Austrian scholarly literature, that “Erwerb und Halten von Beteiligungen 
an ausländischen Gesellschaften auch unter den Schutz der Niederlassungsfreiheit des Art. 43 EG fallen 
[können]. Letzteres ist dann der Fall, wenn es die Beteiligung ermöglicht, einen sicheren Einfluss auf die 
Entscheidungen der Gesellschaft auszuüben und deren Tätigkeiten zu bestimmen (…). Liegt im Einzelfall 
eine solche qualifizierte Beteiligung vor, fällt der Vorgang unter die Niederlassungsfreiheit. Bei Vorliegen 
einer solchen Beteiligung ist sodann die Anwendung der Kapitalverkehrsfreiheit ausgeschlossen, 
wäre doch eine allfällige Behinderung der Kapitalverkehrsfreiheit nur eine zwangsläufige Folge der 
Beschränkung der Niederlassungsfreiheit.“ The Netherlands Supreme Court held, with reference to Burda, 
the free movement of capital inapplicable in a third-country equivalent of the Bosal case concerning 
majority shareholdings in companies resident in the Czech Republic. Rejecting the opposite position 
defended by several scholars in the Netherlands literature, it held that if “a national measure falls both 
within the ambit of Article 43 EC and under the ambit of Article 56 EC, such is caused by the fact that the 
concrete situations on which the domestic measure applies, may fall, by virtue of their mutual differences, 
under different provisions of the EC Treaty. One cannot infer from this case law that in a specific case, both 
different provisions of the EC Treaty can be applicable at the same time (.). The Court has not found any 
indications in the relevant case law of the ECJ which support the supposition that the European Court of 
Justice has intended to make the scope of Article 56 EC dependent on the choice of the national legislator 
whether or not to include in the same domestic provision situations which fall under the scope of Article 
43 EC and situations which (only) fall under Article 56 EC [unofficial translation, DS].”

2014 Bundesfinanzhof 26 November 2008 I R 7/08, Internationales Steuerrecht 7 (2009): 244-249, paras 11 et seq.; 
Judgment delivered on 23 February 2010 by the Court of Appeal, Test Claimants in the Franked Investment 
Group Litigation vs Commissioners of the Inland Revenue & Anor (Rev 1) [2010] EWCA Civ 103, Highlights 
& Insights on European Taxation 2010/9, para. 69. The German Supreme Court arrived at this opposite 
conclusion in a case that can be regarded as the third-country equivalent of the Keller case. It held that “[d]
er Umstand, dass die Klägerin an ihren Beteiligungsgesellschaften in den USA und in Taiwan im Streitjahr 
100 v.H. bzw. 94,5 v.H. der Anteile hielt und dass sie damit einen sicheren Einfluss auf diese Gesellschaften 
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at the German Constitutional Court.2015 The question at stake had also lead to considerable 
controversy both amongst scholars in domestic and international tax literature2016 and amongst 

ausüben konnte, hindert es im Ergebnis also nicht, dass der in Rede stehende Sachverhalt sowohl in den 
Anwendungsbereich der Niederlassungsfreiheit als auch in jenen der Kapitalverkehrsfreiheit fällt.“ The 
ECJ’s ruling in Burda had no impact on this conclusion, seemingly since the Supreme Court considered this 
case to relate to a tax measure that was targeted at a group of companies only (see to the same extent: 
M. Tippelhofer & A. Lohmann, Niederlassungsfreiheit vs. Kapitalverkehrsfreiheit: Analyse der jüngeren 
Rechtsprechung des EuGH zu den direkten Steuern, Internationales Steuerrecht 24 (2008): 862-864). In its 
earlier decision dated 9 August 2006, I R 95/05, Internationales Steuerrecht 864 (2006): 864-867, the German 
Supreme Court had already reached the same conclusion. The Court of Appeal, after a lengthy elaboration 
on the relevant case law of the ECJ, came to the same conclusion. It ruled that “Holböck, Skatteverket and 
Glaxo clearly support the Claimants’ submission that Article 56 is capable of applying where the factual 
situation concerns distributions to a parent company resident in a Member State from a wholly-owned 
Third Country subsidiary. Article 56 will not apply if the purpose of the legislation or its practical effect 
exclusively or primarily concern establishment. Moreover, in cases where the purpose or practical effect 
of the legislation is not so restricted, but the factual situation before the Court concerns an establishment 
situation solely involving companies resident in Member States, there is no practical difference between 
the principles applicable under Article 43 and Article 56, so the Court is likely for practical reasons only to 
consider the freedoms in the context of Article 43 (unless the exemption under Article 57(1) is in issue): 
see, for example, paragraphs [34] and 35 of the Advocate General's opinion in this case. Where the case 
concerns a Third Country subsidiary, however, Article 43 is irrelevant.” In first instance, the High Court of 
Justice 27 November 2008, Case No. HC03C02223 & Others, para. 78, arrived at the same conclusion.

2015 Case No. 2 BvR 862/09. The German Finance Office has filed a complaint with the German Federal 
Constitutional Court on the basis that by not filing a request for a preliminary ruling the Federal Fiscal 
Court has deprived the Finance Office of its constitutional right to have a case heard before the competent 
judicial body, that is, the ECJ, considering that this is not an acte clair; cf. Hemels et al., 30.

2016 The position that the free movement of capital can be applied in the case of generic company tax 
restrictions, even where the taxpayer has, based on the facts, a definite influence, has inter alia been 
defended by H. Rehm & J. Nagler, ‘Verwaltung verweigert faktisch Anwendung von Art. 56 EG gegenüber 
Drittstaaten’, Internationales Steuerrecht 19 (2007): 701; A. Cordewener, G.W. Kofler & C.P. Schindler, 
‘Free Movement of Capital, Third Countries: Exploring the Outer Boundaries with Lasertec, A and B and 
Holböck’, European Taxation 8-9 (2007): 373-374; Peeters, 777 et seq.; J. Schönfeld, ‘EuGH konkretisiert 
Anwendung der Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten: Mögliche Konsequenzen und offene 
Fragen aus steuerlichen Sicht’, Der Betrieb 2 (2007): 81-82; Hindelang, ‘The EC Treaty's Freedom of Capital 
Movement’, 65-66; O’Brien, ‘Taxation and the Third Country Dimension of Free Movement of Capital in 
EU Law’, 654, who favours simultaneous applicability but acknowledges that this question is still fraught 
with uncertainty; Smit & Kiekebeld, EC Free Movement of Capital, 42; Cordewener, ‘Seminar A’, 537. This 
position was maintained by several scholars after the ECJ’s decision in Burda as well; cf. Rehm & Nagler, 
‘Anmerkungen zum nachstehenden EuGH-Urteil „Burda“ S. 515’, 512, who suggest that the decision in Burda 
should be regarded as a mere error in substance by the ECJ; Tippelhofer & Lohmann, 862-864, who submit 
that the approach taken by the ECJ in Burda merely reflects its approach developed in situations involving 
specific restrictions; A. Fortuin, case note to Netherlands Supreme Court 26 September 2008, No. 43 339, 
Highlights & Insights on European Taxation 2008/2.7, who submits that no definite conclusions can be 
drawn from Burda since this case did not concern the relationships with third countries; Haslehner, 573-
574, who nonetheless acknowledges that the ECJ decision in Burda raises doubts as to the correctness of 
this conclusion; S.C.W. Douma, ‘Valutaverlies op deelneming: aftrekbaar!’, Nederlands Tijdschrift voor Fiscaal 
Recht 49 (2008): 1 et seq. The opposite conclusion was drawn, inter alia, by W.F.E.M. Egelie, ‘Deelnemingen en 
de samenloop tussen art. 43 EG en art. 56 EG’, 4; C.F. Germelmann, ‘Konkurrenz von Grundfreiheiten und 
Misbrauch von Gemeinschaftsrecht – Zum Verhältnis von Kapitalverkehrs- und Niederlassungsfreiheit in 
der neueren Rechtsprechung’, Europäische Zeitschrift für Wirtschaftsrecht 19 (2008): 598-599; C. Blaschke 
& N. Wunderlich, ‘Die Gewährleistung der Kapitalverkehrsfreiheit in Bezug auf Drittstaaten – Neuere 
Entwickelungen in der Rechtsprechung des EuGH’, Internationales Steuerrecht 21 (2008): 758-759 and E. 
Marschner & M. Stefaner, ‘Die Zulässigkeit von Einschränkungen der Kapitalverkehrsfreihet gegenüber 
Drittstaaten aufgrund fehlender Amts- und Vollstreckungshilfe’, Steuer und Wirtschaft International 8 
(2009): 374.
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the various Advocates General2017, although recently a strong tendency can be observed towards 
consensus that it is only the actual fact pattern, rather than the underlying tax measure, that is 
decisive2018, even among those authors who previously had defended the opposite position.2019

2017 See Opinion of Advocate General Kokott delivered on 10 September 2009, C-311/08, SGI [2010] ECR I-487, 
point 36, at fn. 12, who opines that it is questionable whether the Court’s observations imply that the free 
movement of capital always takes a back seat whenever the facts at issue in the main proceedings concern 
holding relationships triggering the freedom of establishment. In the same vein: Opinion of Advocate 
General Bot delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, point 94 and 
Opinion of Advocate General Bot delivered on 9 July 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, 
point 86 et seq. Dissenting: Opinion of Advocate General Trstenjak delivered on 2 June 2010, C-81/09, 
Idrima Tipou, not yet reported, point 64; Opinion of Advocate General Mengozzi delivered on 22 December 
2010, C-310/09, Accor, not yet reported, point 24, who both conclude that if a holding is not sufficient to 
exert a definite influence on a company’s decisions, the relevant fundamental freedom is not the freedom 
of establishment, but the free movement of capital. In the same direction, although less explicitly, Opinion 
of Advocate General Colomer delivered on 6 November 2008, C-326/07, Commission v. Italy [2009] ECR 
I-2291, point 46. 

2018 Annex to the Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 
08/03755 and 08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22, points 3.2 et seq. who 
considers this question an acte clair after Aberdeen and KBC Bank NV; M. Naumann et al., ‘Zur Frage 
der Europarechtmäßigkeit des §  1 AStG’, Internationales Steuerrecht 19 (2009): 666; J. English, ‘Einige 
Schlussfolgerungen zur Grundfreiheitskompatibilität des § 1 AStG – zugleich Anmerkung zum Urteil des 
EuGH in der Rs. SGI’, Internationales Steuerrecht 4 (2010): 139; H. Zorn, ‘Nochmals: Kapitalverkehrsfreiheit 
für Drittstaatendividenden - Eine Reaktion auf den Beitrag von Dietmar Völker in IStR 2009, 705ff’, 
Internationales Steuerrecht 6 (2010): 190 et seq.; M. Lang, ‘Der Anwendungsbereich der Grundfreiheiten 
– Maßgeblichkeit des Sachverhaltes oder der nationalen Rechtsvorschrift?’, in Europäisches Steuerrecht, 
526-528; 534, who nevertheless recognizes: “Das Urteil Glaxo Wellcome lässt den Interpreten ratlos 
zurück”; M. Glahe, ‘Vereinbarkeit von §  ASTG § 1 AStG mit den Europäischen Grundfreiheiten’, 
Internationales Steuerrecht 23 (2010): 870-871; R. Beiser, ‘Die Grundfreiheiten der Europäischen Union: 
Niederlassungsfreiheit oder Freiheit des Kapitalverkehrs?’, Steuer und Wirtschaft International 9 (2010): 
424; M. Perl, ‘The Effects of the ECJ’s “Principal Aspect” Jurisprudence for the Application of the Free 
Movement of Capital in Third-country Relationships’, in The EU’s External Dimension in Direct Tax Matters, 
113; D. Hohenwarter & F. Koppensteiner, ‘Die Erhebung von Quellensteuern im Verhältnis zu Drittstaaten 
aus gemeinschaftsrechtlicher Sicht’, in Quellensteuern, eds M. Lang, J. Schuch & C. Staringer (Vienna: Linde 
Verlag, 2010), at 88 and 92, who nonetheless admit that the case law of the ECJ is still not entirely clear, 
given the ECJ’s ruling in Glaxo. Dissenting: D. Völker, ‘Kapitalverkehrsfreiheit für Drittstaatendividenden 
– Widerspruch zur BFH-Rechtsprechung oder Bestätigung des BFH durch den EuGH-Beschluss vom 4. 6. 
2009?’, Internationales Steuerrecht 20 (2009): 705 et seq.; M. Schilcher, ‘Grenzen der Mitwirkungspflichten im 
Lichte des Gemeinschafsrechts’(Vienna: Linde Verlag, 2009), 258, who doubts after the decision in Burda 
whether the ECJ has really decided that it is only the actual fact pattern, rather than the underlying tax 
measure, that is decisive; Hemels et al. who draw the preliminary conclusion that the ECJ appears to be of 
the view that there is in every case a dominant freedom (notwithstanding that various cases of the ECJ cast 
doubts in this respect), but that the ECJ has not been consistent in how this dominant freedom must be 
determined in a specific case; Hemels et al., 28; S.J.C. Hemels & J.W. Rompen, ‘Vestiging of kapitaalverkeer: 
welke vrijheid heeft prioriteit?’, Weekblad Fiscaal Recht 6871 (2010): 1058 et seq. who conclude that the 
question is still not resolved; S. den Boer, ‘Freedom of Establishment versus Free Movement of Capital: 
Ongoing Confusion at the ECJ and in the National Courts?’, European Taxation 6 (2010): 258, who concludes 
that the case law of the ECJ is still unclear. Rehm and Nagler are also not convinced that the free movement 
of capital under Article 63(1) TFEU can be denied in situations which involve, as a factual matter, a definite 
influence; H. Rehm & J. Nagler, ‘Finanzgerichte beenden BMF-Moratorium zur Drittstaatenwirkung der 
Kapitalverkehrsfreiheit!’, Internationales Steuerrecht 16 (2011): 622-630. Finally, Kemmerer as well upholds 
the position that the free movement of capital can be applied vis-à-vis third countries in the case of generic 
tax measures even where there is, as a factual matter, a definite influence (without, however, taking the 
ECJ’s case law after Skatteverket v. A into account); Kemmerer, 93.

2019 See, for example, A. Cordewener, ‘Free Movement of Capital between EU Member States and Third 
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In the author’s view, the case law of  the ECJ must be understood as meaning that the free 
movement of  capital may not be invoked to the extent the contested CIT measure actually 
affects investments which involve, as a factual matter, a definite influence. It is true that the 
author has come to the opposite conclusion in the past based on the apparent diverging 
approaches taken by the ECJ in FII and Holböck, on the one hand, and Test Claimants in 
the Thin Cap GLO, Lasertec and Skatteverket versus A and B, on the other.2020 However, in 
the author’s view, this conclusion no longer holds true after the ECJ’s decisions in Burda, 
KBC Bank and Aberdeen. The fact that these three cases concerned intra-Union situations 
should be considered of  no relevance in this regard, as the case law of  the ECJ in this 
matter, taken as a whole, does not give the slightest hint that the ECJ actually intends to 
differentiate between intra-Union and third-country investments.2021 The apparent ambiguity 
of  the approach taken by the ECJ must be explained, in the author’s view, by the fact that 
the ECJ is not able to establish the facts of  a case on which it has to decide autonomously. 
Hence, where it is not clear to the ECJ whether or not a given investment involves definite 
influence, the ECJ tends, as a matter of  procedure, to assess the contested tax measure in 
the light of  both freedoms, but only alternatively rather than cumulatively. By doing so, it 
seeks to guarantee that its answer will eventually fit the concrete facts of  the case referred, 
irrespective of  whether they will appear to the referring court to involve an element of  
definite influence or not. In addition, as acknowledged both in the scholarly literature2022 
and by the Netherlands Supreme Court2023, the contrary view would make the question of  
whether or not the free movement of  capital may be invoked highly dependent on the 
design of  the contested tax measure at stake. A generic CIT measure based on a single 

Countries: How Far Has the Door Been Closed?’ EC Tax Review 6 (2009): 263, who seems to accept that 
the actual fact pattern may be decisive, although the case law of the ECJ is not fully clear in this regard; 
B.J. Kiekebeld, ‘Kapitaalverkeer versus vestigingsverkeer’, NTFR Beschouwingen, 12 (2009): 16-19, who has 
differentiated his earlier view which was in favour of the first approach based on, inter alia, Burda and Glaxo 
Wellcome; G. Kofler, ‘Kapitalverkehrsfreiheit, Kontrollbeteiligungen and Drittstaaten’, Taxlex 8 (2008): 330, 
who has revised his earlier view which was in favour of the first approach after Burda; S. Hindelang, ‘Gestufte 
Freiheitsverbürgung? Art. 63 Abs. 1 AEUV (Ex-Art. 56 Abs. 1 EG) im Drittstaatenkontext’, Internationales 
Steuerrecht 12 (2010): 444, although with some reservations and critical remarks; Schönfeld, Case note to 
Decision by the German Bundesfinanzhof dated 25 August 2009, Internationales Steuerrecht 24 (2009): 903, 
who is, however, not convinced by the approach followed by the ECJ. 

2020 Cf., for instance, Smit, ‘The relationship between the free movement of capital and the other EC Treaty 
freedoms in third country relationships’, 252-267. It is stressed, however, that the author has always 
argued that the approach of the ECJ is not desirable and that the ECJ should have decided the matter of 
concurrence between the freedom of establishment and the free movement of capital solely as a matter 
of causality rather than as a matter of exclusivity. 

2021 Dissenting on this point: O’Brien, Case note to Fidium Finanz, 1495, who leaves this option open; Fortuin, 
case note to Netherlands Supreme Court 26 September 2008, No. 43 339; High Court of Justice 27 
November 2008, Case No. HC03C02223 & Others, para. 84. 

2022 Lang, ‘Der Anwendungsbereich der Grundfreiheiten – Maßgeblichkeit des Sachverhaltes oder der 
nationalen Rechtsvorschrift?’, 527-528. 

2023 Netherlands Supreme Court 26 September 2008, No. 43 339, para. 3.2.4.
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legal provision and affecting investment involving definite influence would fall under the 
scope of  the free movement of  capital whereas this would no longer be the case if  the 
legislator were to decide to split-up the said measure into two separate legal provisions, one 
focussing solely on investments involving definite influence and the other focussing solely 
on investments lacking such influence. It is difficult to believe that this was intended by the 
ECJ. 

The recent decision of  the ECJ in Accor fully confirms the author’s position. In this case, the 
ECJ for the first time used a slightly different wording when assessing which free movement 
provision is applicable.2024 One could get the impression that this is on purpose and that the 
ECJ wishes to clarify its own case law. In this case, the ECJ firstly established the scope of  
the contested French rule, which governed companies holding at least 10% of  the capital 
of  their subsidiaries.2025 It then concluded that the French legislation could apply not only 
to investments involving a definite influence, but also to minority holdings not conferring 
such influence.2026 The ECJ then observed that neither the order for reference nor the 
observations submitted to the ECJ clarify whether or not the facts in the main proceedings 
concern investments that involve a definite influence.2027 It subsequently held that it is not 
for the ECJ, but for the national court “to ascertain the facts which have given rise to the dispute and 
to establish the consequences which they have for the judgment which it is required to deliver”.2028 Therefore, 
the ECJ decided to assess the contested measure both in the light of  Article 49 and Article 
63(2) TFEU.2029 

The decision in Accor puts beyond doubt, in the author’s view, that the freedom of  
establishment exclusively applies where the contested CIT measure is of  a generic nature 
and affects, as a factual matter, investments involving definite influence.

8.2.5.6 Exclusivity of the freedom of establishment where the contested corporate 
income tax measure affects both investments involving definite influence and capital 
transactions?

The case law discussed in the previous sections raises the question as to the relationship 
between the free movement of  capital and the freedom of  establishment in situations where 
the contested tax measure not only affects investments involving definite influence but also 

2024 CJEU 15 September 2011, C-310/09, Accor, not yet reported.

2025 Ibid., para. 33. For the year 2001 that threshold was lowered to 5% of the subsidiary’s capital.

2026 Ibid., para. 34.

2027 Ibid., paras. 35-36.

2028 Ibid., para. 37.

2029 Ibid., para. 38.
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capital transactions at the same time. From Thin Cap GLO one can infer that where the scope 
of  the contested CIT measure is limited to relations within a group of  companies only, the 
application of  the free movement of  capital is excluded, even with regard to subsequent 
capital transactions that may take place between these companies. In this case, the ECJ only 
focussed on the initial establishment by a foreign parent company of  a UK subsidiary and 
apparently considered any restrictive effects the contested tax measure could have on the 
subsequent loan provided by the parent to its subsidiary to be an unavoidable effect of  the 
freedom of  establishment which did not justify an independent examination in the light of  
the free movement of  capital.2030

However, to the extent the contested CIT measure is not limited to relations within a group 
of  companies, the case law of  the ECJ does not provide a conclusive answer to this question. 
In his Opinion in Glaxo Wellcome Advocate General Bot did not fundamentally rule out the 
possibility of  simultaneous application of  both freedoms under these circumstances, but 
eventually concluded that the contested measure at stake had to be assessed only in the 
light of  the free movement of  capital, in view of  the specific circumstances of  this case 
and of  the objectives pursued by the German Government.2031 Kiekebeld also leaves this 
option open, although he recognizes the difficulty of  finding an appropriate example in this 
regard.2032

In the author’s opinion, the possibility that a CIT measure which is not limited to relations 
within a group of  companies and which restricts both investments involving definite 
influence and capital transactions falls under both the freedom of  establishment and the 
free movement of  capital can indeed not be excluded. An example of  a measure of  this 
type might be the Netherlands measure on the basis of  which the deduction of  interest 
payments on a loan to an affiliated, low-taxed company is denied if  the loan relates to 
certain capital transactions, such as the acquisition of  a subsidiary from an affiliated or 
non-affiliated company.2033 This rule, which is not limited to investments involving definite 

2030 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, paras 33-
34. This implies that in similar circumstances, for instance where the surrender of losses between two 
sister companies established in the same Member State (for example, the United Kingdom) is denied by 
reason of the fact that these companies are commonly held by a non-EU parent, the ECJ will presumably 
focus only on the initial establishment by the non-EU parent of its EU subsidiaries (which falls outside the 
territorial and personal scope of the freedom of establishment under Article 49 TFEU) and will consider the 
restrictive effects on the transaction between the sister companies the unavoidable consequence of any 
restriction on the freedom of establishment and that they do not justify an independent examination of 
that legislation in the light of Article 63(1) TFEU as this provision applies between Member States

2031 Opinion of Advocate General Bot delivered on 9 July 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, 
points 86-87. 

2032 Kiekebeld, ‘Kapitaalverkeer versus vestigingsverkeer’, 16-19.

2033 Cf. Article 10a of the Netherlands Corporate Income Tax Act 1969.
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influence or, as the case may be, relations within a group of  companies only2034, might be 
said to restrict both the setting up of  a Netherlands subsidiary by a non-resident parent 
company, which would involve establishment, and the subsequent provision of  a loan by 
that parent or an affiliated company to the Netherlands subsidiary, which would involve a 
capital transaction. Also, mere technical measures, such as the levy of  taxation by means 
of  withholding, might qualify since those measures are by their nature neutral and may 
affect both investments involving establishment and capital transactions. Nonetheless, the 
question whether and to which extent the ECJ will see room for a simultaneous application 
of  both freedoms under these circumstances is fraught with uncertainty.2035

8.2.6 Synthesis and evaluation

In the author’s view, the question of  concurrence between the freedom of  establishment 
and the free movement of  capital is, or at least should be addressed, as a question of  
causality. Accordingly, the basic criterion should only be whether or not there is, in terms 
of  causality, a sufficient link between the contested CIT measure, on the one hand, and the 
free movement of  capital and the freedom of  establishment, on the other. In the author’s 
opinion, it would follow from the ECJ’s case law that causality should be denied only if  this 
link is too indirect or too tenuous. As was established in Chapter V.2.4.3, this is the case 
if  the restrictive effects on the transactions as defined under the free movement provision 
at issue are, from the viewpoint of  the contested CIT measure at issue, only coincidental. 

Since the setting-up of  agencies, branches or subsidiaries falls both within the definition of  
establishment and the definition of  capital, it would follow that a CIT measure that restricts 

2034 See, in general, Netherlands Supreme Court 8 April 2011, No. 10/00651, Beslissingen in Belastingzaken 156 
(2011) and, in the context of the relationship between the freedom of establishment and the free movement 
of capital under the Treaty, Court of Appeals of The Hague, 22 December 2010, No. 09/00804, Vakstudie 
Nieuws 2011/13.18, para. 25. To the same extent, Kiekebeld, ‘Kapitaalverkeer versus vestigingsverkeer’, 
16-19. Based on Article 10a(4) of the Netherlands Corporate Income Tax Act 1969, a threshold of 33% 
applies in this regard which is, however, not limited to mere shareholdings; also (other) economic interests 
may qualify. Before the decision of the Supreme Court was handed down, it was controversial to which 
extent control is required under this provision; cf., for example, J. Gooijer, ‘Een aanzet tot aanpassing van 
het verbondenheidscriterium in de vennootschapsbelasting’, Weekblad Fiscaal Recht 6671 (2006): 560 et 
seq., who defended that control is required; dissenting: S.F.M. Niekel, ‘Het begrip ‘belang’ als criterium voor 
verbondenheid bij vennootschappen’, Weekblad Fiscaal Recht 6288 (1998): 557. See also R.N.F. Zuidgeest, 
Verbondenheid in het belastingrecht (Deventer: Kluwer, 2008), 201, who concludes that the interpretation 
of the 33%-threshold is unclear. 

2035 See also Bundesfinanzhof dated 15 December 2010, II R 63/09, Internationales Steuerrecht 4 (2011): 153-
157, para. 20.bb, in which the Court deliberates on the question whether the German taxation of an 
inheritance received by a German resident of all shares in a Canadian company falls either under the scope 
of the free movement of capital (i.e. the inheritance) or the freedom of establishment (i.e. the shares in 
the Canadian company). The inheritance of all shares in a German company would have been subject 
to a lower inheritance taxation. The Court rules that only the free movement of capital is affected in this 
case, but does not consider this issue an acte clair. This case is currently pending before the ECJ; C-31/11, 
Marianne Scheunemann.
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the freedom of  establishment must in so far be considered to restrict the free movement 
of  capital at the same time. Parallel application of  both Treaty freedoms should thus be 
possible. This conclusion is confirmed by the specific collision rules under Article 49 TFEU 
and Article 65(2) TFEU, which would be superfluous if  the free movement of  capital and the 
freedom of  establishment could not be applied simultaneously2036, and by the ECJ’s decision 
in Konle, in which case the ECJ held that national legislation on the acquisition of  land must 
comply with the provisions of  the Treaty on the freedom of  establishment for nationals 
of  Member States and the free movement of  capital and thus recognized that both Treaty 
freedoms can be applied in tandem. The same holds true as far as the standstill clause under 
Article 64(1) TFEU is concerned, as this provision also applies to establishment between 
Member States and third countries. It is true that the scope of  the free movement can be 
restricted by the specific collision rule under Article 65(2) TFEU, but only if  third-country 
investments would otherwise be treated more favourably than intra-Union investments.

In more recent case law, the ECJ has nonetheless taken a diverging position. It takes 
as starting point the idea that the purpose of  the legislation at issue must be taken into 
consideration in order to ascertain whether national legislation falls under one of  the 
freedoms of  movement or the other. From this case law it becomes clear that the freedom 
of  establishment exclusively applies to the detriment of  the free movement of  capital where 
the contested CIT measure is targeted only at investments involving definite influence. 
Although the idea of  definite influence would require, by its nature, a factual evaluation on 
a case-by-case basis, the ECJ apparently merely assumes that definite influence is present 
where the contested tax measure is targeted only at relations within a group of  companies.

In addition, the free movement of  capital cannot be invoked to the extent the contested 
CIT measure is of  a generic nature and affects investments which involve, as a factual 
matter, a definite influence. It is true that the case law of  the ECJ is not fully unambiguous 
in this regard. However, the ambiguous approach taken by the ECJ must be explained, in the 
author’s view, by the fact that the ECJ is not able to establish the facts of  a case on which 
it has to decide. Hence, where it is not clear to the ECJ whether or not a given investment 
involves definite influence, the ECJ tends, as a matter of  procedure, to assess the contested 
tax measure in the light of  both freedoms, but only alternatively rather than cumulatively. 
By doing so, the ECJ seeks to guarantee that its answer will eventually fit the concrete facts 
of  the case referred, irrespective of  whether they will appear before the referring court to 
involve an element of  definite influence or not. In addition, the contrary view would make 

2036 See also Isenbaert, who raises the same argument with reference to the standstill clause under Article 
64(1) TFEU which applies, inter alia, to third country capital movements involving establishment; Isenbaert, 
EC law and the sovereignty of the member states, 640.
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the question whether or not the free movement of  capital can be relied on highly dependent 
on the design of  the contested tax measure at stake. After all, a generic tax measure could be 
easily modified into two separate, tax measures specifically targeted at investments which do 
and to investments which do not involve definite influence. The author’s position finds clear 
confirmation in Accor, which was recently decided by the ECJ. This decision puts beyond 
doubt, in the author’s view, that the freedom of  establishment exclusively applies where the 
contested CIT measure is of  a generic nature and affects, as a factual matter, investments 
involving definite influence.

Where the contested CIT measure restricts investments which do not involve a definite 
influence, it clearly follows from, inter alia, Verkooijen, Lenz, Manninen, Orange European 
Smallcap Fund and STEKO that the free movement of  capital may be applied. Case law 
of  the ECJ seems to suggest that parallel application of  the freedom of  establishment is 
excluded in such a case, although the ECJ’s case law is not fully conclusive in this regard. 
In the author’s opinion, parallel application of  both freedoms to restrictive CIT measures 
involving portfolio investments is conceivable under certain circumstances, for instance 
where discriminatory taxation is applied by a Member State on the raising of  capital by a 
company resident in that Member State. It is, however, uncertain whether and to which 
extent the ECJ leaves room for such a parallel application. 

Furthermore, the free movement of  capital exclusively applies to the detriment of  the 
freedom of  establishment where the contested CIT measure is only targeted at capital 
transactions. This could be the case, for example, where the application of  dividend-
stripping rules is involved. 

Lastly, where the contested tax measure not only affects investments involving definite 
influence but also capital transactions at the same time, the application of  the free movement 
of  capital is excluded where the scope of  the contested CIT measure is limited to relations 
within a group of  companies only, even with regard to subsequent capital transactions that 
may take place between these companies. On the other hand, the possibility cannot be 
excluded that a CIT measure which is not limited to relations within a group of  companies 
only and which affects both investments involving definite influence and capital transactions 
at the same time might fall both under the scope of  the freedom of  establishment and the 
free movement of  capital.

It follows from the above examination that the ECJ rightly presents its decisions as a matter 
of  causality, taking the purpose and effects of  the contested tax measure into account. 
Nonetheless, in the majority of  cases it basically has decided the matter – wrongly – as a 
matter of  exclusivity. The reason is that the ECJ appears to attach decisive significance to 
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the benchmark of  definite influence. The ECJ appears to deny access to the free movement 
of  capital, simply because the contested tax measure restricts investments involving definite 
influence. In such a case, the ECJ considers the restrictive effects on the free movement of  
capital an unavoidable consequence of  any restriction on freedom of  establishment, but at 
the same time does not even mention which movement of  capital it has in mind.2037 In the 
author’s view, this approach is not convincing. This is because the definition of  establishment 
and capital partially overlap. The approach of  the ECJ furthermore introduces a difference 
in tax treatment between majority and minority investments in a third-country context, 
which difference is hard to explain from a corporate investor’s point of  view. From this 
perspective as well, the approach of  the ECJ is not very convincing.2038

Lastly, and most fundamentally, by attaching decisive significance to the rather formal 
benchmark of  definite influence, the ECJ fully ignores the essential nature of  freedom of  
investment, involving the exercise of  a genuine economic activity – not being of  a marginal 
or ancillary nature – within the territory of  a Member State through a fixed establishment, i.e. 
a branch or subsidiary, which involves a sufficient degree of  independence and a sufficient 
degree of  management and control within the Member State concerned. Whether or not this 
economic activity is carried out through an investment involving definite influence should 
not, in the author’s view, be material, especially since the benchmark of  definite influence only 
differs from the idea of  direct investment in terms of  intensity of  the required influence, but 

2037 Also, in cases outside the field of taxation where the ECJ considered only one of these two free movement 
provisions applicable, in the golden shares cases for instance, it has not clearly explained to date why it 
accepts causality only with regard to the one free movement provision and not to the other. Quite validly, 
Advocate General Colomer has for these reasons criticized the ECJ for its approach taken in the golden 
shares cases. According to the Advocate General, the ECJ has wrongly examined the compatibility of 
national restrictions flowing from golden shares in the light of the free movement of capital and not in 
the light of the freedom of establishment. However, according to the Advocate General, the resulting 
restriction of the free movement of capital is only incidental or even hypothetical or at least very tenuous; 
Opinion delivered by Advocate General Colomer on 6 February 2003, C-463/00 and C-98/01, Commission 
v. Spain and Commission v. United Kingdom [2003] ECR I-4581, point 36; Opinion of Advocate General 
Colomer delivered on 6 November 2008, C-326/07, Commission v. Italy [2009] ECR I-2291, point 44 et seq.

2038 Similarly: Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 502; Pistone, ‘The Impact of European Law’, 
237; Cordewener, Kofler & Schindler, ‘Free Movement of Capital, Third Countries: Exploring the Outer 
Boundaries’, 374 who consider it astonishing that the ECJ created a framework of protection that is “inversely 
proportionate to the size of an investment”. The authors take the view that, given the historically greater 
importance attributed by EU law to direct investment as opposed to portfolio investment, this appears 
to be, at least, counterintuitive. Critical as well, for the same reasons, M. Isenbaert, ‘The Contemporary 
Meaning of ‘Sovereignty’’, 273; Fontana, ‘ Things are Finally Moving … in the Wrong Direction’, 435; J. van 
der Wal, ‘Two is Company, Three is a Crowd. Over de strekking van de vrijheid van kapitaalverkeer met 
betrekking tot dividenden van en naar derdelanden’, Weekblad Fiscaal Recht 6913 (2011): 883. Lyal submits 
that this apparent paradox can be avoided if regard is had, not to the particular circumstances of the 
case, but to the nature of the rule; Lyal, ‘Free Movement of Capital and non-Member Countries’, 21. The 
author agrees with Isenbaert, however, that this would only partially weaken the link between the quality 
of the investment and the applicable Treaty freedom, but does not remove it; Isenbaert, EC law and the 
sovereignty of the member states, 641. 
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not in substance since in both cases the requirement of  a genuine economic link applies.2039 
From this perspective, it is hard to justify the fact that investments are excluded from the 
scope of  the free movement of  capital to the extent they involve definite influence. In the 
author’s view, the restrictive approach taken by the ECJ must be regretted as it blatantly sets 
aside the clear wording of  the free movement provisions concerned. In addition, it ignores 
the fact that from a mere economic point of  view, international patterns of  investment 
may be affected or restricted by CIT measures, as was demonstrated in Chapter II.3.1. The 
ECJ’s approach is consequently detrimental to the benchmark of  international tax neutrality 
and runs counter to the degree of  legal integration Member States apparently intended to 
establish under the Treaty in their relations with third countries.2040 One cannot but speculate 
why the ECJ chose to take in this matter such a strict approach, which clearly contradicts 
the wording and background of  Article 63(1) TFEU. Perhaps, the ECJ was concerned 
about the fact that a more liberal approach would de facto widen the scope of  the freedom 
of  establishment to third countries without the requirement of  reciprocity.2041 However, 
this argument, if  it were correct, is not very convincing. The reason is that the Member 
States already met this concern by including a specific standstill clause under Article 64(1) 
TFEU. As established in section 4.2.1 of  this chapter and Chapter VIII.2.1.1, reciprocity 
considerations were a significant motive for the insertion of  this clause. All in all, one 
gets the impression that the ECJ simply did not have the courage to apply the erga omnes 
liberalization consistently in the field of  corporate income taxation and to grant generous 
access to Article 63(1) TFEU to majority investors as well while denying the benefits on 
a case-by-case basis in the context of  the standstill clause and the justification grounds. 
Instead, it has introduced a rigid all-or-nothing approach which does not foster economic 
efficiency between the Member States and third countries. In the author’s view, however, 
the condition of  a “genuine economic link” rather than the absence of  “definite influence” 
should be the gateway to freedom of  investment.

2039 See in more detail: Chapter II.2.3.5.3 and Chapter II.2.3.7.1. 

2040 In the same vein: Cordewener, ‘How Far Has the Door Been Closed?’, 263, who wonders whether the formal 
test is really functional, as the key criterion of having ‘definitive influence’ on a company’s decision (leading 
to application of Article 49 TFEU) could easily be translated into having ‘the possibility of participating 
effectively in the management and control’ of that company (which triggers protection under Article 63(1) 
TFEU).

2041 As was established in section 4.2.1 of this chapter, this concern was raised by the British during the 
Maastricht Treaty negotiations.
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8.3 Concurrence between the freedom of establishment and the free 
movement of capital under the EEA Agreement, the APC Agreements 
and the OCT Decision 2001 in the field of corporate income taxation

The examination made in the previous sections raises the vital question whether the 
conclusions drawn in the previous section in the context of  the Treaty are also valid as far 
as concurrence of  the freedom of  establishment and the free movement of  capital under 
the EEA Agreement, the APC Agreements and the OCT Decision 2001 is concerned. To 
date, there is no case law of  the ECJ on this matter and this question has received virtually 
no attention in the scholarly literature. Kiekebeld has briefly touched upon this issue in 
the context of  the Europe Agreements in an academic contribution published in 2004 
and suggests that the same approach should be followed under the Europe Agreements.2042 
Egelie has recently taken the same position in the context of  the OCT Decision.2043

In its decision dated 26 September 2008 the Netherlands Supreme Court has implicitly 
suggested in the context of  the Europe Agreement with the Czech Republic that the above 
question must be answered in the negative. Whereas it denied access to the free movement 
of  capital under Article 63(1) TFEU from the outset in this case since an investment 
involving definite influence was involved, it nonetheless applied a more substantial test when 
examining whether the free movement of  capital under Article 45 of  the Czech EA could 
be relied on by the taxpayer in the case at hand.2044 This decision is, however, not conclusive 
since the taxpayer’s claim based on Article 45 of  the Czech EA was ultimately rejected since 
the Court considered that the contested tax measure did not relate to a transaction on the 
capital account on balance of  payments, as required by this provision. Hence, one could 
argue that the Supreme Court simply did not need, as a matter of  procedural efficiency, to 
touch upon the question of  concurrence in this case.2045 A similar approach was followed 
by the Netherlands Supreme Court in the context of  the OCT Decision 2001. Here too, 
access to Article 63(1) TFEU was denied since an investment involving definite influence 
was involved whereas access to the free movement of  capital under Article 47(1)(b) of  the 
OCT Decision was denied since the contested tax measure did not relate to a transaction on 
the capital account on balance of  payments, as required by this provision.2046

2042 Kiekebeld, ‘Europa-overeenkomsten en vrij verkeer van kapitaal’, 905. 

2043 Egelie, ‘De LGO, het VWEU en de lopende zaak Prunus’, 3. 

2044 Netherlands Supreme Court 26 September 2008, No. 43 339, Beslissingen in Belastingzaken 24 (2009), para. 
3.4 with reference to Decision of the Netherlands Supreme Court dated 26 September 2008, No. 43 338, 
Beslissingen in Belastingzaken 23 (2009).

2045 Egelie, ‘De LGO, het VWEU en de lopende zaak Prunus SARL’, 3.

2046 Netherlands Supreme Court 9 April 2010, No. 08/04160, Beslissingen in Belastingzaken 291 (2010), para. 4.1.
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Based on the case law of  the ECJ as discussed in sections 2.1.2 and 2.2.10 of  this chapter, 
the question must, in the author’s view, be answered in the affirmative both with regard 
to the EEA Agreement, the APC Agreements and the OCT Decision 2001. As far as the 
EEA Agreement is concerned, this follows from the principle developed by the ECJ which 
holds that to the extent the provisions of  the EEA Agreement are identical in substance 
to the corresponding Treaty provisions, the former are to be interpreted uniformly.2047 With 
regard to the APC Agreements, it is admitted that the case law of  the ECJ as developed 
within the Union may not automatically relied on in the context of  the interpretation of  
an APC Agreement. In each case, a comparison between the objectives and context of  the 
APC Agreement at issue and those of  the Treaty must be made. However, in the author’s 
view, such a comparison does not justify a diverging approach to the relationship between 
the freedom of  establishment and the free movement of  capital under the various APC 
Agreements. This is confirmed by the fact that the question of  concurrence is addressed by 
the ECJ in the same way both in intra-Union and third-country situations, as was established 
in the previous sections. Given that, it is difficult to see why a diverging approach should be 
applied in the context of  the APC Agreements.2048 This conclusion holds true irrespective 
of  the fact that the relevant provisions relating to the freedom of  establishment and the free 
movement of  capital under the various APC Agreements are not always similarly worded 
in comparison to the corresponding provisions in the Treaty. After all, it is constant case 
law of  the ECJ that the objectives and context of  an APC Agreement may result in a 
similar interpretation of  a provision in the agreement that is formulated differently than the 
comparable provision of  the Treaty.2049 The fact that some APC Agreements do not provide 
for the liberalization of  transnational establishment or capital movements at all does not 
affect this conclusion, either. This is because also in a third-country context under the 
Treaty, the ECJ has repeatedly decided that only the freedom of  establishment is involved, 
even although this provision does not apply ratione loci to investments outside the Union, 
as was demonstrated in the previous sections. Lastly, with regard to the free movement of  

2047 See, by analogy, ECJ 3 October 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, para. 34, where the ECJ 
also refers in the context of the relationship between the free movement of capital and services under the 
Treaty to the decision by the EFTA Court dated 14 July 2000, E-1/00, Íslandsbanki-FBA, EFTA Court Report 
2000-2001, 8.

2048 This is confirmed by CJEU 26 October 2010, C-97/09, Schmelz, not yet reported, para. 41. When examining 
which freedom applies in an intra-Union context in this case, the ECJ refers to CJEU 15 July 2010, C-70/09, 
Hengartner and Gasser, not yet reported, para. 32, which was decided in the context of the Agreement 
between the Community and Switzerland on the free movement of persons. To a similar extent: Egelie, ‘De 
LGO, het VWEU en de lopende zaak Prunus SARL’, 3. Dissenting: Basalykas, 454, who wonders whether the 
ECJ would strongly follow its case law developed under the Treaty freedoms when considering situations 
under the Association and Partnership Agreements. This author submits that the scope and objective of 
the respective agreement should have more importance than the mere criterion of definite influence. 

2049 See section 2.2.10 of this chapter. 
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capital and freedom of  establishment included in the OCT Decision, constituting part of  
secondary EU law which, following the ECJ’s decision in CILFIT, must be placed in its 
context and interpreted in the light of  the provisions of  Union law as a whole, it is safe 
to assume that the same conclusion is valid.2050 Therefore, the conclusions drawn in the 
previous section in the context of  the Treaty are also valid as far as concurrence of  the 
freedom of  establishment and the free movement of  services under the EEA Agreement, 
the APC Agreements and the OCT Decision 2001 is concerned.2051

8.4 Concurrence between the free movement of capital and free 
movement of services under the Treaty in the field of corporate 
income taxation

8.4.1 Is the substantive scope of the free movement of capital per se restricted by the free 
movement of services or vice versa?

In this section, the relationship between the free movement of  capital and the free 
movement of  services under the Treaty is examined. In this regard, it is briefly recalled 
that services are considered to be “services” within the meaning of  Article 57(1) 
TFEU where they are normally provided for remuneration, in so far as they are not 
governed by the provisions relating to freedom of  movement for goods, capital and 
persons. Moreover, according the same provision, services in particular include activities 
of  an industrial or commercial character, activities of  craftsmen and activities of  the 
professions. The concept of  the provision of  services in general is, according to the ECJ 
in Gebhard, characterized by its temporary nature (as opposed to establishment, which is 
more permanent in character.) 2052 

The first question to be answered is whether or not the provisions on the free movement 
of  capital and the free movement of  services can be applied, ratione materiae, simultaneously. 
In the scholarly literature, opinions vary in this respect. However, two different views 
can be distinguished. On the one hand, a number of  authors are of  the opinion that the 
two freedoms cannot be applied, ratione materiae, alongside each other.2053 The majority of  

2050 Cf. section 2.2.10 of this chapter. To the same extent: Egelie, ‘De LGO, het VWEU en de lopende zaak Prunus 
SARL’, 3.

2051 The only distinction to be made is that, unlike the Treaty, the EEA Agreement and the APC Agreements do 
not provide for specific collision rules corresponding to Article 49 TFEU and Article 65(2) TFEU. Since the 
significance of these provisions is rather limited, as was demonstrated in section 8.2.2 of this chapter, it is 
submitted that this difference is immaterial for the question at hand. 

2052 ECJ 30 November 1995, C-55/94, Gebhard [1995] ECR I-4165, para. 26.

2053 Glaesner, 805, Freitag, 192 who distinguishes between two-party and three-party relationships. According 
to Freitag, the possibility of concurrence is excluded only under the first category. 
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academic writers, by contrast, is of  the view that Article 57(1) TFEU should be interpreted 
in such a way that both freedoms can be applied simultaneously.2054 

The answer to this question may, at first glance, be derived from the wording of  Article 
57(1) TFEU. According to this provision, services are considered to be “services” within 
the meaning of  the Treaty where they are normally provided for remuneration, in so far as 
they are not governed by the provisions relating to the freedom of  movement for goods, capital and persons. 
It would thus follow that the provisions on the free movement of  capital and services 
cannot be applied, ratione materiae, alongside each other. Support for this view can be found 
in Gebhard, in which the ECJ held, partly with reference to Article 57(1) TFEU, the free 
movement of  services to be inapplicable since the activities performed by Mr Gebhard were 
considered to constitute an “establishment”.2055 Similarly, in Commission v. Germany, the ECJ 
held that an insurance undertaking of  another Member State which maintains a permanent 
presence in the Member States in question comes within the scope of  the provisions of  
the Treaty on the right of  establishment. With reference to Article 57 TFEU, the ECJ ruled 
that such an insurance undertaking cannot therefore avail itself  on the provisions relating 
to the free movement of  services.2056 Since Article 57(1) TFEU also refers to the provisions 
relating to the freedom of  capital and, moreover, since the concept of  capital also includes 
the concept of  establishment, it follows that the above considerations can mutatis mutandis 
apply as regards the relation between the free movement of  capital and the free movement 
of  services. 

Nonetheless, even although the above case law only demonstrates that the provision of  a 
service cannot, in itself, constitute a capital movement at the same time, this nevertheless 
does not mean that the provisions on the free movement of  capital and services can 
never overlap ratione materiae. For example, in Commission v. Spain, the ECJ considered with 
regard to the former Spanish tax rules on capital gains made on the transfer of  shares 
which distinguished between the transfer of  shares quoted on markets other than Spanish 
regulated markets and shares quoted on the latter that these rules were in conflict with both 
the free movement of  capital and the free movement of  services.2057 In addition, in Svensson 
and Gustavsson, the ECJ applied both the free movement of  services and the free movement 
of  capital to a transaction consisting of  the granting of  a building loan by a bank.2058 The 

2054 Cf., inter alia, Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 104; Haferkamp, 191-192; Schön, 
‘Europäische Kapitalverkehrsfreiheit und nationales Steuerrecht’, 753; Matzka, 45-46; Honrath, 113; Ress & 
Ukrow, 10; Kimms, 144; Ståhl, ’Free movement of capital’, 49.

2055 ECJ 30 November 1995, C-55/94, Gebhard [1995] ECR I-4165, para. 22 read in conjunction with para. 28. 

2056 ECJ 4 December 1986, 205/84, Commission v. Federal Republic of Germany [1986] ECR 3755, para. 21.

2057 ECJ 9 December 2004, C-219/03, Commission v. Spain, unpublished.

2058 ECJ 14 November 1995, C-484/93, Svensson [1995] ECR I-3955, para. 7-11. Similarly: ECJ 7 February 2002, 
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ECJ held that the provision at hand, which made the grant of  interest rate subsidies subject 
to the requirement that the loan was obtained from a bank established in the Member State 
in question, constituted an obstacle to movements of  capital such as bank loans as well as 
discrimination against credit institutions established in other Member States.2059 Similarly, the 
ECJ applied the free movement of  services and the free movement of  capital in tandem 
in X and Passenheim-van Schoot, in which the ECJ was asked to rule on the compatibility with 
the Treaty of  the Netherlands tax legislation which allows the Netherlands tax authorities 
to apply different recovery periods depending on whether concealed or unreported savings 
balances are held abroad rather than domestically.2060 Apparently, the ECJ considered that 
such legislation has either the effect of  making the provision of  (financial) services between 
Member States more difficult and, in addition, of  dissuading Netherlands residents from 
obtaining loans or making investments in other Member States, although it failed to clearly 
explain why.2061 From this case law one can infer that the provisions on the free movement 
of  capital and services therefore can, ratione materiae, overlap. This conclusion is supported 
by the wording of  Article 58(2) TFEU, which provides that the liberalization of  banking and 
insurance services connected with movements of  capital must be effected in step with the 
liberalization of  movements of  capital. This suggests that concurrence of  the provisions 
on the free movement of  services and capital, particularly in the field of  financial services, 
is possible, otherwise this provision would be superfluous.2062

It thus follows that Article 57(1) TFEU does not prevent the provisions on the free 
movement of  services and capital to apply simultaneously. This provision only stipulates 
that the free movement of  services applies insofar as the other Treaty freedoms are not 
applicable and therefore indicates that the free movement of  services functions to that 
extent as a residual category.2063 Thus, in Commission v. Italy, the ECJ accordingly ruled that 
the Italian legislation that required undertakings engaged in the provision of  temporary 

C-279/00, Commission v. Italy [2002] ECR I-1425, para. 38. 

2059 ECJ 14 November 1995, C-484/93, Svensson [1995] ECR I-3955, paras 10-12.

2060 ECJ 11 June 2009, C-155/08 and C-157/08, X and Passenheim-van Schoot [2009] ECR I-5093, para. 40.

2061 Ibid., paras 32-33.

2062 In a similar way: Haferkamp, 191; Matzka, 45. See also ECJ 9 July 1997, C-222/95, SCI Parodi / Banque de Bary 
[1997] ECR I-3899, para. 10.

2063 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 103; Haferkamp, 192. In the author’s opinion, it 
therefore follows that the above cited ruling in Commission v. Germany only applies with regard to services 
which are specifically performed in the host Member State by means of an establishment. Similar services 
that are not connected with the establishment in the host Member State, but which are provided in the 
host Member States from the Member State of origin directly, are, in the author’s opinion, still covered 
by the provisions relating to the free movement of services based on the reading of Article 50(1) EC; in 
the same sense: Tison, 84; Weber, Tax Avoidance and the EC Treaty Freedoms, 66-67. By contrast: Advocate 
General Geelhoed in his Opinion delivered on 29 June 2006, C-524/07, Test Claimants in the Thin Cap Group 
Litigation [2007] ECR I-2107, point 35.
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labour established in other Member States to maintain their registered office or a branch 
office on the Italian territory was contrary to the freedom to provide services. This had to 
be the case since, in contrast to Gebhard, the other Treaty freedoms were not applicable to 
the main proceedings.2064 Article 57(1) TFEU is therefore not concerned with the question 
of  concurrence. In this respect, the same conclusion is drawn by Haferkamp, who rightly 
points out: 

“[Art. 50 I EGV] hatte also solche Konstellationen im Blick, bei denen ein Vorgang gänzlich 

schutzlos midgliedstaatlichen Regelungen ausgeliefert gewesen wäre und nicht den hier 

zu Grunde liegenden Fall, das zwei Vertragskapitel um den Schutz eines Sachverhaltes 

konkurrieren.”
2065

 

The residual character of  Article 57(1) TFEU has been confirmed by the ECJ in Fidium 
Finanz. In this case, the ECJ explicitly held that this provision does not establish any 
order of  priority between the free movement of  services and the other Treaty freedoms 
but merely ensures that all economic activity falls within the scope of  the fundamental 
freedoms.2066 Thus, although the concept of  “services” and the concept of  “capital” as such, 
cannot overlap, Article 57(1) TFEU does not prevent the provisions on the free movement 
of  services and capital to apply simultaneously to a given economic transaction with both 
“services” and “capital” aspects. The substantive scope of  the free movement of  capital 
cannot therefore, on the basis of  Article 57(1) TFEU, be excluded by the application of  the 
free movement of  services or vice versa.

Based on the above, it is concluded that the substantive scope of  the free movement of  
capital is not per se restricted by the provisions on the free movement of  services or vice 
versa.2067

2064 ECJ 7 February 2002, C-279/00, Commission v. Italy [2002] ECR I-1425, para. 17. At the same time, this 
conclusion did not prevent the ECJ from ruling that a second requirement to lodge a guarantee of ITL 
700 million with a credit institution having its registered office or a branch office on Italian territory was 
in conflict with the freedom of services and the free movement of capital, and thus led it to apply both 
provisions simultaneously; paras 37-38.

2065 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 104; Matzka, 45; Haferkamp, 192.

2066 ECJ 3 October 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, para. 32. See furthermore, for example, 
CJEU 26 October 2010, C-97/09, Schmelz, not yet reported, para. 43. 

2067 It is submitted that the opposite conclusion should not be drawn from Safir. In this case, the ECJ held 
that the Swedish legislation at hand was in breach of the freedom of services. It subsequently considered 
it unnecessary to determine whether the legislation was also incompatible with the free movement of 
capital; ECJ 28 April 1998, C-118/96, Safir [1998] ECR I-1897, para. 35. Similar considerations are, inter alia, 
found in ECJ 1 December 1998, C-410/96, Ambry [1998] ECR I-7875, para. 39, ECJ 3 October 2002, C-136/00, 
Danner [2002] ECR I-8147, para. 58 and ECJ 26 June 2003, C-422/01, Skandia [2003] ECR I-6817, para. 60; 
CJEU 22 December 2010, C-287/10, Tankreederei I, not yet reported, para. 35. It is again submitted, however, 
that as a matter of procedural economy, the ECJ simply did not express itself on the question whether the 
measure at issue also fell within the scope of the free movement of capital. Thus, in the above cases, the 
ECJ has not fundamentally excluded the simultaneous applicability ratione materiae of the provisions on 



504

Chapter VI Freedom of investment between the Member States and third countries: access

8.4.2 Is the substantive scope of the free movement of capital or free movement of services 
restricted by means of a specific collision rule?

Since it is established that the substantive scope of  the free movement of  capital is not 
per se restricted by the provisions on the free movement of  services or vice versa, the next 
question that comes up is whether the scope of  the free movement of  capital and/or the 
free movement of  services is limited, ratione materiae, by a specific collision rule. In this 
respect, reference can be made to Article 58(2) TFEU, which provides that the liberalization 
of  banking and insurance services connected with movements of  capital must be effected 
in step with the liberalization of  movements of  capital. The purport of  this provision was 
clarified by the ECJ in Parodi. The ECJ ruled:

“9 Article 61(2) of  the Treaty [now, after amendment Article 58(2) TFEU] thus allows Member 

States, where there has been no liberalization of  movements of  capital, to retain measures 

designed to restrict those movements, without its being possible to contest such measures under 

Articles 59 and 60 of  the EEC Treaty on the ground that they constitute indirect obstacles to 

the free provision of  services.

10 It follows that the only case in which the Treaty provisions on services do not apply to 

banking services is where there is a restriction on the free movement of  capital relating to such 

transactions which is compatible with Community law.”
2068

It follows that the significance of  this provision can be considered limited since capital 
movements were fully liberalized as from 1 July 1990. However, in the scholarly literature 
the view is taken that Article 58(2) TFEU is still of  relevance where restrictions apply on 
the movement of  capital which nevertheless are justified.2069 This view has, to date, not been 
confirmed by the ECJ. By contrast, in most cases where the ECJ held a national measure 
in breach of  the freedom of  services, it did not examine whether the measure might still 
be justified under the provisions on the free movement of  capital, which one would expect 
under this view.2070 In the author’s opinion, it follows that Article 58(2) TFEU is no longer 
of  any practical importance. To that effect, the purport of  this provision is similar to the 
proviso under Article 49 TFEU, as discussed in section 8.2.2 of  this chapter. Therefore, 
the free movement of  (financial) services cannot be restricted by the specific collision rule 
under Article 58(2) TFEU. 

the free movement of capital and services. Similarly: Opinion of Advocate General Stix-Hackl delivered on 
16 March 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, points 57-63. Dissenting, Rohde, 101, fn. 376 
who suggests with reference to Safir that the ECJ held the capital provisions not applicable.

2068 ECJ 9 July 1997, C-222/95, SCI Parodi / Banque de Bary [1997] ECR I-3899.

2069 See, for example, Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 105-106; Matzka, 46.

2070 ECJ 28 April 1998, C-118/96, Safir [1998] ECR I-1897; ECJ 1 December 1998, C-410/96, Ambry [1998] ECR I-7875; 
ECJ 3 October 2002, C-136/00, Danner [2002] ECR I-8147; ECJ 26 June 2003, C-422/01, Skandia [2003] ECR I-6817.
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The next question is, however, whether the free movement of  capital can be restricted 
ratione materiae by a specific collision rule in the chapter relating to the free movement of  
capital in case of  concurrence with the free movement of  services. It can be established 
that such a rule does not exist. In this regard, it can be observed that Article 58(2) TFEU 
only concerns the question whether the provisions on the free movement of  services can be 
limited by the provisions on the free movement of  capital. In addition, Article 65(2) TFEU 
only involves the question whether the provisions on the free movement of  capital can be 
limited by the provisions on the freedom of  establishment. It follows that the opposite 
question, i.e. whether the provisions on the free movement of  capital can be limited, ratione 
materiae, by the provisions on services, is not dealt with by any of  the provisions in the 
Treaty.2071 However, in the scholarly literature, it is argued that, although no collision rule 
similar to Article 65(2) TFEU applies in the context of  capital and services, the scope of  
the provisions relating to the free movement of  capital may nevertheless be restricted by the 
provisions on the free movement of  services.2072 It is then argued that Article 58(2) TFEU 
should also be applied by analogy in the opposite way.2073 Although, in the author’s opinion, 
it is difficult to see what the basis for such a limitation of  the free movement of  capital is, 
the above view seems be supported by the ECJ’s judgment in Svensson and Gustavsson. In this 
case, the ECJ first examined the compatibility of  the national provision at issue in the light 
of  the free movement of  capital. After having established that the contested measure was 
in conflict with the free movement of  capital, the ECJ went on to examine, with reference 
to Article 58(2) TFEU, whether the rule at issue also constituted a restriction on the free 
movement of  services. This consideration is surprising, since the wording of  Article 58(2) 
TFEU does not deal with a possible limitation of  the scope of  the provisions on the free 
movement of  capital.2074 Although the ECJ does not explain the reference to Article 58(2) 
TFEU further, it may be that the ECJ is of  the opinion that this provision should be read 
such that it is also concerned with a possible limitation of  the scope of  the provisions on 
the free movement of  capital.2075 

Nevertheless, even if  Article 58(2) TFEU should be applied in the opposite manner as well, 
it is submitted that the same interpretation should be adhered to it as the interpretation 
given to Article 65(2) TFEU in the context of  concurrence between the free movement 

2071 Cf., inter alia, Opinion of Advocate General Alber delivered on 14 October 1999, C-251/98, Baars [2000] ECR 
I-2787, point 25.

2072 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 107-108.

2073 S. Weber, 565; Kimms, 146; Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 107-108. 

2074 Cf. S. Peers, ‘Free Movement of Capital: Learning Lessons or Slipping on Spilt Milk?’, in The Law of the Single 
European Market, C. Barnard & J. Scott eds (Oxford and Portland, Oregon: Hart Publishing, 2002), 340. 

2075 If this reading is correct, the question remains how these considerations relate to the above cited 
considerations in Parodi, which was ruled on two weeks later.
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of  establishment and the free movement of  capital. It follows that the substantive scope 
of  the free movement of  capital in a third-country context may possibly be limited by 
the collision rule under Article 58(2) TFEU, but only to the extent the tax measure at 
hand would have been permissible or justified, ratione materiae, by the provisions on the free 
movement of  services. It does not, however, in any other way limit the substantive scope of  
the free movement of  capital. In other words, Article 58(2) TFEU only provides that third-
country investments in the Union need not to be treated more favourably than intra-Union 
investments. It does not limit in any other way the scope of  the free movement of  capital 
under Article 63(1) TFEU. 

8.4.3 Is the territorial or personal scope of the free movement of capital restricted by the 
provisions on the freedom of services or vice versa?

Since in the previous section it was concluded that the substantive scope of  the provisions 
on the free movement of  capital may be restricted, but only to the extent the tax measure 
at hand would have been permissible or justified, ratione materiae, by the provisions on the 
free movement of  services, one has subsequently to determine whether the territorial or 
personal scope of  the free movement of  capital is limited by the provisions on the freedom 
of  services or vice versa. In this respect, it is recalled that the provisions on the free movement 
of  services generally only apply with respect to services provided within the Union or by 
nationals of  one of  the Member States.2076 The free movement of  capital, by contrast, also 
applies outside the Union and to nationals of  third countries. The question therefore arises 
whether the territorial or personal scope of  the free movement of  capital may be restricted 
per se or by means of  a specific provision. 

This question has not received much attention in the scholarly literature up until now. Ohler 
is of  the opinion that this question should be answered affirmatively.2077 In the author’s 
opinion, however, the same analysis should apply here as presented in section 8.2.2 of  this 
chapter. Provided that Article 58(2) TFEU is applicable in the first place, it is submitted that 
this provision is in any event not concerned with a possible limitation of  the territorial or 
personal scope of  the free movement of  capital.2078 For the rest, the same arguments given in 
the said section mutatis mutandis apply here. Absent any other specific provision in the Treaty 
that might limit the territorial or personal scope of  the free movement of  services, it is 

2076 Whether or not the provision of services by third country nationals to Community nationals is protected 
by Article 56 TFEU is not elaborated on here.

2077 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 126; P. Steinfeld & P. Vigneron, La communauté 
Européenne et la libre circulation des capitaux: les nouvelles dispositions et leurs implications, Cahiers de 
Droit Européen 3-4 (1996): 421. 

2078 By contrast: Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 126. 
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concluded that, in the author’s view, the application of  the provisions on the free movement 
of  capital therefore cannot be limited ratione loci or ratione personae by the provisions on the 
freedom of  services or vice versa.

8.4.4 Provisional conclusion and synthesis: a question of causality

In the author’s opinion, the substantive scope of  the provisions on the free movement 
of  capital may be restricted by means of  a specific collision rule, but only to the extent 
the tax measure at hand would have been permissible or justified, ratione materiae, by the 
provisions on the free movement of  services. The scope of  the free movement of  capital is, 
however, in no other way restricted ratione materiae by the free movement of  services or vice 
versa. Moreover, the application of  the provisions on the free movement of  capital cannot 
be limited ratione loci or ratione personae by the provisions on the freedom of  services or vice 
versa. It follows that the approach of  exclusivity of  one of  these Treaty freedoms should be 
rejected. This is not only evidenced by the specific collision rule under Article 58(2) TFEU 
as this collision rule presupposes the possibility of  concurrence of  both freedoms. This 
conclusion also finds support in the ECJ’s case law. A good example of  the simultaneous 
application of  the free movement of  capital and the free movement of  services is found in 
Svensson and Gustavsson, where the provision at hand, which made the grant of  interest rate 
subsidies subject to the requirement that the loan be obtained from a bank established in 
the Member State in question, was found to constitute both an obstacle to movements of  
capital and discrimination against credit institutions established in other Member States.2079 
Parallel application of  both Treaty freedoms is thus possible. 

However, here too, there are limits to their simultaneous application. In the author’s view, 
there must be a sufficient link, in terms of  causality, between the contested tax measure 
and both the free movement of  services and the free movement of  capital before parallel 
application of  these Treaty freedoms is possible. This raises that question: how should one 
determine whether a sufficient link between the contested CIT measure and both Treaty 
freedoms exist? In the scholarly literature, opinions once again diverge on this matter. As 
was already established in section 8.2.4 of  this chapter, some authors take the view that the 
free movement of  capital is subsidiary to the other Treaty freedoms as a result of  which 
the free movement of  capital under Article 63(1) TFEU only applies with respect to the 
mere “capital” aspects of  a given economic transaction.2080 Several others, by contrast, take 
the position that the question whether or not the provisions on the free movement of  

2079 ECJ 14 November 1995, C-484/93, Svensson [1995] ECR I-3955, para. 7-11. Similarly: ECJ 7 February 2002, 
C-279/00, Commission v. Italy [2002] ECR I-1425, para. 38. 

2080 Van den Hurk, 159-160.
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capital can be applied alongside those relating to the free movement of  services should be 
determined on the basis of  the aim and purpose of  the contested measure at hand.2081 For 
example, it should be determined whether the restriction is of  a monetary or non-monetary 
nature. However, if  such a separation is not possible, it is submitted that the compatibility 
of  the contested measure should then be determined in the light of  both Treaty freedoms at 
the same time.2082 A similar view appears also to be taken by Advocate General Tesauro in his 
Opinion in Safir.2083 Depending on the nature and type of  restriction which the provision at 
hand is likely to entail, it should be determined, according to the Advocate General, whether 
the measure at issue either directly restricts the transfer of  capital, for example by subjecting 
it to mandatory authorization or by imposing currency restrictions, or primarily constitutes 
a non-monetary restriction which only indirectly restricts the movement of  capital. In the 
first case, the free movement of  capital exclusively applies; in the second case, the free 
movement of  services exclusively applies. According to the Advocate General, it may still 
be possible for both Treaty freedoms to apply together, but only in relation to provisions 
restricting simultaneously, although from different angles, both the provision of  services 
and movement of  capital.2084 Lastly, in her Opinion in Schmelz Advocate General Kokott 
takes the view that in a situation where a tax is not imposed on the income from letting, but 
on the turnover connected with letting and thus on the activity per se, only the free movement 
of  services and not the free movement of  capital would be affected.2085

In the author’s view, the free movement of  services and the free movement of  capital 
cannot be applied at the same time if  the link between the contested CIT measure and 
one of  these freedoms is too indirect or too tenuous. As established earlier, no causality 
exists in the author’s view if  the restrictive effects on the transactions as defined under the 
free movement provision at issue are, from the viewpoint of  the contested CIT measure 
at issue, only coincidental. This could be the case, for example, where a pension company 
established in one Member State suffers a discriminatory taxation in that Member State on its 
investment income received from outward portfolio investments in companies established 
in other Member States. Such discriminatory taxation clearly restricts the free movement 
of  capital, as one can infer from cases such as Lenz and Verkooijen. However, the pension 
company cannot, in the author’s view, legitimately claim that the provision of  pension 

2081 Rohde, 97, Kimms, 139-140. S. Weber, 564-565.

2082 Cf. by analogy, Schönfeld, ‘EuGH konkretisiert Anwendung der Kapitalverkehrsfreiheit im Verhältnis zu 
Drittstaaten’, 80 et seq.

2083 Opinion of Advocate General Tesauro delivered on 23 September 1997, C-118/96, Safir [1998] ECR I-1897.

2084 Ibid., point 17.

2085 Opinion of Advocate General Kokott delivered on 17 June 2010, C-97/09, Schmelz, not yet reported, points 
71-74. 
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services is restricted by the discriminatory taxation as well. Is it true that the provision of  
services by the pension fund may be adversely affected as well, since the taxation at issue will 
increase the costs incurred by the company. As a result, it will be faced with a competitive 
disadvantage when offering its services compared to pension companies established in other 
Member State that do not apply a similar discriminatory taxation. However, this restriction 
is only a mere coincidental consequence of  that Member State’s unfavourable tax treatment 
of  foreign investment income. In such a case, the link between the provision of  services and 
the discriminatory taxation of  foreign investment income is too tenuous and too indirect.2086

8.4.5 Approach followed by the ECJ: causality

If  one examines the case law of  the ECJ concerning the relationship between the free 
movement of  services and the free movement of  capital, it appears that, indeed, the ECJ 
addresses this question as a matter of  causality. This is clearly illustrated by the ECJ’s 
decision in Bachmann. In this case the ECJ considered the Belgian tax legislation according to 
which insurance premiums paid to insurance companies established outside Belgium were 
not tax deductible to constitute a restriction on both the free movement of  persons and 
services, although the restriction was justified.2087 The question subsequently arose whether 
there was a conflict with the free movement of  capital. As was elaborated on in Chapter 
V.2.4.3, Advocate General Mischo answered this question, absent causality, in the negative. 
The ECJ apparently did not deviate from the Advocate General’s Opinion and held the 
Belgian provision compatible with the provision relating to the free movement of  capital, 
the reason being that this provision “does not prohibit restrictions which do not relate to 
the movement of  capital but which result indirectly from restrictions on other fundamental 
freedoms.”2088 Accordingly, the existence of  a restriction to the free movement of  capital 
may be denied when the alleged restriction results indirectly from restrictions to the free 
movement of  services.2089 

A similar approach was followed in Fidium Finanz. This case concerned the compatibility 
with the Treaty freedoms of  a German measure under which the granting of  credit on a 

2086 Cf., by analogy, ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747. In this case, 
the ECJ examined the Netherlands discriminatory taxation of foreign investment income received by a 
Netherlands investment company in the light of the free movement of capital only. It did not consider this 
provision to relate to the provision of financial services in the meaning of the standstill clause under Article 
64(1) TFEU, either. 

2087 ECJ 28 January 1992, C-204/90, Bachmann [1992] ECR I-249, para. 9; para. 31.

2088 Ibid., para. 34.

2089 Cf. Opinion of Advocate General Stix-Hackl delivered on 3 October 2006, C-522/04, Commission v. Belgium 
[2007] ECR I-5701, point 69. Similarly: Opinion of Advocate General Stix-Hackl delivered on 1 June 2006, 
C-150/04, Commission v. Denmark [2007] ECR I-1163, point 49 et seq. 
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commercial basis in the German territory by a company established in a third country was 
subject to prior authorisation or supervision by the German authorities. In this case, the 
ECJ initially recognized that the activity of  granting credit on a commercial basis concerns, 
in principle, both the freedom to provide services under Article 56 TFEU and the free 
movement of  capital under Article 63(1) TFEU.2090 Subsequently, the ECJ established the 
purpose of  the contested measure in issue, which boiled down to the wish to supervise 
within the German territory undertakings which carry out banking transactions and offer 
financial services.2091 The ECJ subsequently recognized that it is possible that the German 
legislation effectively make clients resident in Germany less inclined to have recourse to 
those services and, therefore, reduce transnational financial traffic relating to those services. 
However, that is merely an unavoidable consequence of  the restriction on the freedom to 
provide services.2092 The predominant consideration is freedom to provide services rather 
than the free movement of  capital.2093

Lastly, in Dijkman the ECJ gave priority to the free movement of  capital to the detriment 
of  the free movement of  services based on a causality approach. This case concerned 
a Belgian rule under which taxpayers resident in Belgium who receive interest or dividend 
income from investments made in another Member State were subject to a discriminatory 
supplementary municipal tax, unless they had elected for that income to be paid to them by an 
intermediary established in Belgium. The taxpayer in this case had not made such an election 
and was therefore subject to discriminatory taxation. On being asked whether the Belgian 
rules infringed the Treaty freedoms, the ECJ firstly established that the Belgian legislation is 
liable to affect the exercise of  both the free movement of  capital and the freedom to provide 
services.2094 However, it subsequently established that the case at hand related to the levy of  a 
discriminatory tax on income from investments made in another Member State and concerned 
therefore the consequences of  the exercise of  the free movement of  capital for resident 
taxpayers. The ECJ subsequently held that “it is precisely the exercise of  that freedom which 
results, for the taxpayer, in the need to elect an intermediary for the payment of  income from 
the investments concerned.”2095 The ECJ considered that the choice of  that intermediary and, 
consequently, the issues concerning the freedom to provide services are, in such a situation, 
secondary in relation to the issues concerning the free movement of  capital.2096 

2090 ECJ 3 October 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, para. 43. 

2091 Ibid., para. 45.

2092 Ibid.

2093 Ibid., para. 49. 

2094 CJEU 1 July 2010, C-233/09, Dijkman, not yet reported, para. 30. 

2095 Ibid., para. 35.

2096 Ibid. Also in EFTA Court 14 July 2000, E-1/00, Íslandsbanki-FBA EFTA Court Report 2000-2001, 8, para. 32, 
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In the author’s view, the ECJ rightly adheres to the approach of  causality rather than to 
the approach of  exclusivity in the above cases. Particularly in the case of  Fidium Finanz, 
the movement of  international capital may, admittedly, effectively be restricted but this is, 
from the viewpoint of  the provision at hand (which basically denied market access based 
on the need to ensure consumer protection), only coincidental. In the author’s view, the ECJ 
has therefore taken a right decision in this case.2097 Also in Dijkman it is clear that the free 
movement of  services is affected by the Belgian rule only indirectly. 

However, it is less clear why the ECJ did not accept a sufficient link between the contested 
tax rule and the payment of  insurance premiums in Bachmann as the contested tax measure 
was not specifically designed to deny foreign pension funds providing services access on the 
Belgian market. It could therefore very well be argued that the Belgian rule both restricted 
the movement of  services and the movement of  capital at the same time. Perhaps the 
ECJ simply assumed that the contested tax rule effectively aimed at restricting the access 
of  foreign insurance companies to the Belgian market. In such a case, the effects of  the 
Belgian rule could be considered to be comparable to the German rules at issue in Fidium 
Finanz and, accordingly, the fact that subsequent capital movements in the form of  the 
transfer of  the premiums and payments were also restricted would, from the viewpoint of  
the provision at hand in this case, be only a coincidental result of  the restriction on the free 
movement of  services. Unfortunately, it is unclear whether this is what the ECJ really meant 
since the decision in Bachmann lacks a sufficient reasoning in this regard. 

The above cases can be contrasted with Svensson and Gustavsson and X and Passenheim-van 
Schoot in which the ECJ applied the free movement of  capital and services simultaneously. 
In the first case, the ECJ held that the provisions at hand, which made the grant of  interest 
rate subsidies subject to the requirement that the loan be obtained from a bank established 
in the Member State in question both constituted an obstacle to movements of  capital such 
as bank loans or investments as well as discrimination against credit institutions established 

the free movement of capital was given priority over the free movement of services by the EFTA Court. In 
this case, the question was posed whether a national rule which provides that a borrower who is entitled 
to a state guarantee must pay a guarantee fee on loans from entities in EEA Member States whereas no 
or a lower fee is due on domestic loans, is compatible with the EEA Agreement. The Court held that the 
predominant feature of the case at hand is the free movement of capital. This was because the contested 
rule giving rise to a more expensive guarantee for loans from foreign lenders constituted a national 
measure which directly restricts the cross-border flow of capital. It recognized that the contested provision 
may also indirectly restrict the freedom to provide and receive services. The Court considered, however, 
that on balance, the centre of gravity of the case lies with the free movement of capital. 

2097 Dissenting: D.M. Weber, Case note to Fidium Finanz AG v. Bundesanstalt für Finanzdienstleistungsaufsicht, 
British Tax Review 6 (2007): 675, who submits that the decision in Fidium is incorrect because the decision 
is not logical and endangers the autonomy of Union law.
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in other Member States.2098 The ECJ decided in the same vein in X and Passenheim-van Schoot, 
which concerned a Netherlands tax provision allowing the Netherlands tax authorities to 
apply different recovery periods depending on whether concealed or unreported savings 
balances are held abroad rather than domestically. It appears that, here too, the ECJ addresses 
the question of  concurrence between the free movement of  capital and the free movement 
of  services as a question of  causality. Unfortunately, the ECJ does not clearly explain exactly 
why both freedoms were concerned in these cases. 

It follows from the above survey that, in the author’s view, the ECJ addresses the question 
of  concurrence between the free movement of  capital and the free movement of  services 
as a matter of  causality. Accordingly, this question is decided on a case-by-case basis. 
Nonetheless, one can regret that the decisions of  the ECJ lack clearer guidance as to how a 
sufficient link between the contested measure and both freedoms should be construed. This 
lack of  guidance becomes particularly problematic when one compares the diverging results 
in Fidium Finanz, on the one hand, and Svensson and Gustavsson and X and Passenheim-van 
Schoot, on the other. It is suggested that the differences in outcome may be explained by the 
fact that the contested rules in the first two cases did not actually deny the foreign service 
provider access to the financial market of  the Member State concerned, but only subjected 
that foreign services provider – being already authorized to provide financial services in 
that Member State – to certain restrictive requirements. In Fidium Finanz, by contrast, the 
foreign service provider was denied access in the first place. Moreover, the purpose of  the 
restrictive measure in Svensson and Gustavsson and X and Passenheim-van Schoot was not so much 
to specifically regulate either the movement of  capital or the movement of  services. 2099 

To conclude, the ECJ rightly addresses the question of  concurrence between the 
free movement of  capital and the free movement of  services as a matter of  causality. 
Accordingly, this question is decided on a case-by-case basis. Nonetheless, one can regret 
that the decisions of  the ECJ sometimes lack clearer guidance as to how a sufficient link 
between the contested measure and both freedoms should be construed. 

2098 ECJ 14 November 1995, C-484/93, Svensson [1995] ECR I-3955, paras 10-12; ECJ 11 June 2009, C-155/08 and 
C-157/08, X and Passenheim-van Schoot [2009] ECR I-5093, paras 32-33.

2099 Critical in this regard as well: Advocate General Tesauro in his Opinion delivered on 23 September 1997, 
C-118/96, Safir [1998] ECR I-1897, points 15-16. The Advocate General wonders why the ECJ, having 
established that the provision in dispute was contrary to the free movement of capital, thought it 
necessary to examine it under the free movement of services as well in Svensson and Gustavsson. In the 
Advocate General’s view, this approach is consistent with neither the letter nor the spirit of the relevant 
Union provisions, considering in particular the residual value that the Treaty specifically and indisputably 
places on the rules governing the freedom of services. Moreover, without providing proper reasoning it 
goes against earlier case law, outlined above, in the matter, according to the Advocate General. 
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8.4.6 Synthesis and evaluation

It is concluded that the substantive scope of  the provisions on the free movement of  capital 
may be restricted by means of  a specific collision rule, but only to the extent the tax measure 
at hand would have been permissible or justified, ratione materiae, by the provisions on the 
free movement of  services. The substantive scope of  the free movement of  capital is in no 
other way restricted by the free movement of  services or vice versa. The application of  the 
provisions on the free movement of  capital therefore cannot be limited ratione loci or ratione 
personae by the provisions on the freedom of  services or vice versa. 

It follows that the approach of  exclusivity of  one of  these Treaty freedoms should be 
rejected. This is not only evidenced by the specific collision rule under Article 58(2) TFEU, 
the existence of  which presupposes the possibility of  concurrence of  both freedoms. 
This conclusion also finds support in the ECJ’s case law, such as Svensson and Gustavsson, in 
which case the ECJ applied the free movement of  capital and services in tandem. Parallel 
application of  both Treaty freedoms is thus possible. 

Nonetheless, in the author’s view, the free movement of  services and the free movement of  
capital cannot be applied at the same time if  the link between the contested CIT measure 
and one of  these freedoms is too indirect or too tenuous. As established earlier, no causality 
exists in the author’s view if  the restrictive effects on the transactions as defined under the 
free movement provision at issue are, from the viewpoint of  the contested CIT measure at 
issue, only coincidental.

Indeed, the ECJ rightly addresses the question of  concurrence between the free movement 
of  capital and the free movement of  services as a matter of  causality. Accordingly, it decides 
this question on a case-by-case basis. Nonetheless, one can regret that the decisions of  the 
ECJ sometimes lack clearer guidance as to how a sufficient link between the contested 
measure and both freedoms must be established. Apart from that, the ECJ approach must 
be welcomed. It promotes the removal of  tax restrictions on the exercise of  transnational 
genuine economic activities and, hence, international tax neutrality while at the same time 
taking into account the autonomy of  the Member States in deciding the scope of  protection 
they want to offer under the free movement provisions and, hence, the degree of  legal 
economic integration they want to establish. 
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8.4.7 Concurrence between the free movement of capital and the free movement of 
services under the EEA Agreement, the APC Agreements, the Agreement between the 
Community and Switzerland on the free movement of persons and the OCT Decision 2001 
in the field of corporate income taxation

The question is whether the conclusions drawn in the previous section are similarly valid 
in the context of  the EEA Agreement, the APC Agreements, the Agreement between the 
Community and Switzerland on the free movement of  persons and the OCT Decision 2001. 
In section 8.3 of  this chapter, this question was answered in the affirmative with regard to 
the relationship between the free movement of  capital and the freedom of  establishment. It 
is submitted that precisely for the same reasons this question should be answered positively 
as well with regard to the concurrence of  the free movement of  services and the free 
movement of  capital under the EEA Agreement, the APC Agreements, the Agreement 
with Switzerland and the OCT Decision 2001. Further reference is made to section 8.3 of  
this chapter in this regard. 

8.5 Relation between the freedom of establishment and the free 
movement of services under the Treaty in the field of corporate 
income taxation

8.5.1 Is the substantive scope of the free movement of services per se restricted by the 
freedom of establishment or vice versa?

In this section, the relation between the freedom of  establishment and the free movement of  
services under the Treaty is examined. Interestingly, in the scholarly literature, the question 
of  concurrence between the free movement of  services and the freedom of  establishment 
has not heavily been debated. In the author’s view, however, the analysis of  this question 
does not materially deviate from the analysis made in the context of  concurrence between 
the free movement of  capital and the free movement of  services, as made in the previous 
section. 

It is true that the ECJ sometimes excludes parallel examination under both freedoms. In 
Hengartner and Gasser, for example, the ECJ considered that a discriminatory, annual hunting 
tax levied by Austria in the case of  a lease of  hunting rights, affected the free movement 
of  services only and not freedom of  establishment. The reason was that the lessee was the 
person liable to pay the tax and, second, the tax was payable regardless of  the amount of  
the hunting carried on by the lessee.2100 In addition, in some other cases, such as Jobra, the 
ECJ simply refrains, as a matter of  procedural economy, to assess the compatibility of  the 

2100 CJEU 15 July 2010, C-70/09, Hengartner and Gasser, not yet reported, paras 31 et seq. 
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measure at issue in the light of  the freedom of  establishment after having it found contrary 
to the free movement of  services.2101 

Nonetheless, this does not prevent that the free movement of  services can be applicable 
ratione materiae in tandem with the freedom of  establishment if  a national measure affects 
both the provision of  services and the freedom of  establishment at the same time. For 
example, in Calafiori the ECJ ruled with respect to the Italian legislation that exclusively 
reserved the right to provide certain types of  tax advice to a single category of  operators, 
the Tax Advice Centres, and which, according to Italian law, could only be set up by those 
which were established in Italy, that this legislation prevented access to the market for 
the services in question and the exercise of  the freedom of  establishment by economic 
operators established in other Member States at the same time.2102 Similarly, in Corporación 
Dermoestética, the ECJ held that the contested Italian rules on advertising on local television 
which distinguished between domestic and foreign private health care establishments, 
constituted a restriction of  the freedom of  establishment for companies established outside 
Italy. At the same time, the ECJ regarded this national measure as constituting a restriction 
on the freedom to provide services in so far as they prohibit foreign companies from using 
services for broadcasting television advertisements.2103 

To sum up, it follows that the substantive scope of  the free movement of  services is not per 
se restricted by the freedom of  establishment or vice versa. 

8.5.2 Is the substantive scope of the free movement of services or the freedom of 
establishment restricted by means of a specific collision rule?

It suffices in this regard to observe that the Treaty provisions relating to the free movement 
of  services and the freedom of  establishment do not contain any specific collision rule on 
the basis of  which the scope ratione materiae of  one of  these freedoms could be restricted by 
virtue of  the other.

8.5.3 Provisional conclusion and synthesis: a question of causality

It follows from the previous analysis of  the ECJ’s case law that the scope of  the free 
movement of  services cannot be restricted by the scope of  the freedom of  establishment 
under the Treaty and vice versa. However, here too, there are limits to their simultaneous 
application. In the author’s view, there must be a sufficient link, in terms of  causality, between 

2101 ECJ 4 December 2008, C-330/07, Jobra [2008] ECR I-9099, para. 42. 

2102 ECJ 30 March 2006, C-451/03, Calafiori [2006] ECR I-2941.

2103 ECJ 17 July 2008, C-500/06, Corporación Dermoestética [2008] ECR I-5785, para. 33.
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the contested tax measure and both the freedom of  establishment and the free movement 
of  services before parallel application of  these Treaty freedoms is possible. In the author’s 
view, the freedom of  establishment and the free movement of  services cannot be applied 
at the same time if  the link between the contested CIT measure and one of  these freedoms 
is too indirect or too tenuous. As established earlier, no causality exists in the author’s view 
if  the restrictive effects on the transactions as defined under the free movement provision 
at issue are, from the viewpoint of  the contested CIT measure at issue, only coincidental. 

This means that, for example, a Member State’s application of  a generally drafted CFC 
provision to a resident company holding a foreign, low taxed controlled subsidiary 
which provides intra-group services, as a matter of  principle, only restricts the freedom 
of  establishment and would have only coincidental effects on the free movement of  
services. In accordance with the Opinion of  Advocate General Léger in Cadbury Schweppes, 
who addressed this issue in the context of  the UK CFC rules, the nature of  the activity 
carried on by controlled foreign companies is not specifically referred to by the contested 
legislation. It is true that to the extent CFC rules mean that a resident company is dissuaded 
from establishing a subsidiary in another Member State, such rules also have the result 
that the subsidiary is prevented from supplying services. However, as rightly concluded 
by the Advocate General, the latter restriction is only a consequence of  the hindrance to 
establishment.2104 It is, in the author’s view, therefore only a coincidental effect of  the rules at 
issue. After all, the provision of  services is, as such, completely free. This conclusion might 
be different, however, if  the relevant CFC provisions were specifically targeted at specific 
categories of  services performed by a foreign controlled company. In such a case, it is 
conceivable that both the freedom of  establishment and the free movement of  services are 
restricted. Another example would be the application of  upward adjustments to the price of  
services provided by a domestic company to its foreign subsidiary under a Member State’s 
transfer pricing rules. Here too, it is conceivable that both the establishment of  the foreign 
subsidiary and the provision of  services by the domestic company to its foreign subsidiary 
are affected. Indeed, this was the approach of  the German Bundesfinanzhof its decision dated 
9 November 2005, which concerned the application of  the German transfer pricing rules 
to the provision of  services by a German parent to an affiliated company established in 
Italy. Here, the Court assessed the contested rules both in the light of  the freedom of  
establishment and the free movement of  services, although it considered that the German 
rule was not incompatible with either of  these free movement provisions.2105

2104 Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, points 
35-36.

2105 Bundesfinanzhof 9 November 2005, I R 27/03, Internationales Steuerrecht 12 (2006): 420-423, para. 4.b. 
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8.5.4 Approach followed by the ECJ

8.5.4.1 Exclusivity of the freedom of establishment where the contested corporate 
income tax measure is targeted only at investments involving definite influence

With regard to the application of  CIT measures that are targeted only at investments 
involving definite influence, the ECJ has nevertheless taken a diverging approach. Here too, 
it appears to take the criterion of  definite influence as a benchmark in deciding the question 
of  concurrence between the free movement of  services and the freedom of  establishment. 
For instance, in Cadbury Schweppes, the ECJ recalled that national provisions which apply 
to holdings by nationals of  one Member State in the capital of  a company established 
in another Member State, giving them definite influence on the company’s decisions and 
allowing them to determine its activities, come within the substantive scope of  the provisions 
of  the Treaty on freedom of  establishment. For that reason, the contested CFC provisions 
had to be assessed in the light of  Article 49 TFEU. If  this legislation has restrictive effects 
on the free movement of  services, such effects are an unavoidable consequence of  any 
restriction on freedom of  establishment and do not justify, in any event, an independent 
examination of  that legislation in the light of  the free movement of  services under Articles 
56 TFEU.2106 The same approach was followed in Test Claimants of  the Thin Cap GLO.2107 
These decisions indicate that to the extent the contested CIT measure exclusively applies to 
groups of  companies, only the freedom of  establishment applies, to the detriment of  the 
free movement of  services. 

8.5.4.2 Exclusivity of the freedom of establishment where the contested corporate 
income tax measure affects both investments involving definite influence and the 
provision of services?

The case law discussed in the previous sections raises the question as to the relationship 
between the freedom of  establishment and the free movement of  services in situations 
where the contested tax measure not only affects investments involving definite influence 
but also the provision of  services at the same time. In the context of  the relationship 
between the freedom of  establishment and the free movement of  capital, this question was 
answered in the negative in section 8.2.5.2 of  this chapter with reference to Test Claimants in 
the Thin Cap GLO insofar as the contested CIT measure is limited to relations within a group 
of  companies only. In the author’s view, it can be assumed that the ECJ will, on being asked 
explicitly, take the same approach with regard to the relationship between the freedom of  
establishment and the free movement of  services.

2106 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 33.

2107 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, paras 33-35.
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This may be different, however, to the extent the contested CIT measure is not limited to 
relations within a group of  companies only. As was already submitted in section 8.5.3 of  this 
chapter, it is conceivable, for example, that the application of  CFC legislation specifically 
targeted at the provision of  services by a foreign controlled company or transfer pricing 
rules may fall both under the scope of  the freedom of  establishment and the free movement 
of  services in certain circumstances. In this regard, further reference is made to the analysis 
made in that section. 

8.5.5 Synthesis and evaluation

With regard to the relationship between the freedom of  establishment and the free 
movement of  services, the following conclusion can be drawn. 

The substantive scope of  the free movement of  services is not per se restricted by the 
freedom of  establishment or vice versa. In addition, the Treaty provisions relating to the 
free movement of  services and the freedom of  establishment do not contain any specific 
collision rule on the basis of  which the scope ratione materiae of  one of  these freedoms could 
be restricted by virtue of  the other. 

However, here too, there are limits to their simultaneous application. In the author’s view, 
there must be a sufficient link, in terms of  causality, between the contested tax measure 
and both the freedom of  establishment and the free movement of  services before parallel 
application of  these Treaty freedoms is possible. In the author’s view, the freedom of  
establishment and the free movement of  services cannot be applied at the same time if  
the link between the contested CIT measure and one of  these freedoms is too indirect or 
too tenuous. As established earlier, no causality exists in the author’s view if  the restrictive 
effects on the transactions as defined under the free movement provision at issue are, from 
the viewpoint of  the contested CIT measure at issue, only coincidental. 

The ECJ has nonetheless taken a diverging approach in this matter. The decisions in Cadbury 
Schweppes and Test Claimants in the Thin Cap GLO indicate that to the extent the contested CIT 
measure exclusively applies to groups of  companies, only the freedom of  establishment 
applies to the detriment of  the free movement of  services. The same conclusion is 
presumably valid to the contested tax measure that not only affects investments involving 
definite influence but also the provision of  services at the same time.

On the other hand, to the extent the contested CIT measure is not limited to relations within 
a group of  companies only, matters are less clear. In the author’s view, it is conceivable that, 
for example, the application of  CFC legislation specifically targeted at the provision of  
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services by a foreign controlled company or transfer pricing rules may fall both under the 
scope of  the freedom of  establishment and the free movement of  services. 

In the author’s view, the ECJ’s restrictive approach must be regretted, as it does not 
promote the exercise of  genuine economic activities transnationally and is detrimental to 
the benchmark of  international tax neutrality. It runs counter the degree of  legal economic 
integration the Member States intended to establish under the Treaty.

8.5.6 Concurrence between the free movement of capital and the free movement of 
services under the EEA Agreement, the APC Agreements, the Agreement between the 
Community and Switzerland on the free movement of persons and the OCT Decision 2001 
in the field of corporate income taxation

The question is whether the conclusions drawn in the previous section are similarly valid 
in the context of  the EEA Agreement, the APC Agreements, the Agreement between the 
Community and Switzerland on the free movement of  persons and the OCT Decision 2001. 
In section 8.3 of  this chapter, this question was answered in the affirmative with regard to 
the relationship between the free movement of  capital and the freedom of  establishment. 
It is submitted that precisely for the same reasons, this question should be answered in 
the affirmative as well with regard to the concurrence of  the freedom of  establishment 
and the free movement of  services under the EEA Agreement, the APC Agreements, the 
Agreement with Switzerland and the OCT Decision 2001.

8.6 Concurrence between different or comparable free movement 
provisions included in the Treaty on the one hand and another 
Agreement or international arrangement on the other 

In the previous sections, the issue of  concurrence between different free movement provisions 
included in a single international economic integration Agreement has been examined. The 
question is whether the same conclusions are valid in the case of  concurrence between 
different or comparable free movement provisions included in different international 
agreements. One may think of  the situation where, for example, a corporate investor wishes 
to invoke the free movement of  capital under Article 63(1) TFEU and the freedom of  
establishment included in an APC Agreement at the same time or the situation where a 
corporate investor wants to invoke the free movement of  capital under Article 63(1) TFEU 
and the free movement of  capital included in an APC Agreement at the same time. 

In the author’s view, the first situation is not fundamentally different from the situation of  
concurrence between two free movement provisions within a single international agreement. 
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Here too, it needs to be assessed whether the contested CIT measure affects, in terms of  
causality, the free movement provisions invoked. In the author’s view, it can be reasonably 
expected that the ECJ will expand its case law handed down so far to cover this situation 
as well. 

The second situation is somewhat different. Here, a free movement provision included 
in, for instance, the Treaty may be broader or narrower in comparison to the same free 
movement provision included in an APC Agreement. The question then arises whether the 
most liberal provision should prevail or whether a hierarchy of  norms should be construed 
according to the adagia lex posterior derogat lex anterior and lex specialis derogat lex generalis. In the 
scholarly literature, Fares assumes in the context of  the Euro-Mediterranean Association 
Agreements that the most liberal free movement provision prevails in these circumstances, 
although he does not explicitly elaborate on this question.2108 Nonetheless, this position 
is supported by the case law of  the ECJ as well. Firstly, up until now, the ECJ has always 
evaluated, on being asked, a contested tax measure in the light of  the free movement of  
capital under Article 63(1) TFEU as it applies between Member States and third countries, 
without specifically checking whether a more specific norm might be available under an 
international agreement concluded between the Member States and the respective third 
country. The ECJ’s decision in Trapeza tis Ellados gives further support to this position. In 
this case, the ECJ ruled that the capital movement in question, i.e. a certain type of  bond, fell 
under the liberalized regime within the meaning of  List B of  Annex I of  the First Directive. 
It subsequently ruled that even if  these bonds were to also fulfil the criteria in List D of  the 
same Annex – under which list the Member States were still allowed to maintain their capital 
restrictions –, that could not have an influence on the fact that the capital movements in 
question qualified for the liberalized system introduced by the First Directive by virtue of  
the fact that they fulfil the criteria in List B of  Annex I to the First Directive.2109 Therefore, 
the capital movement in question was only subject to the liberalized regime under List B 
of  Annex I of  the First Directive. From this case law one may infer that a more liberalized 
regime takes precedence over the more restrictive regime in the case of  collision. Finally, one 
could wonder whether application of  the above adagia would be appropriate in the situation 
at stake. This is because, strictly speaking, there is no conflict between two different norms. 
Rather, only one free movement provision requires the Member State to liberalize capital 
movements vis-à-vis the third country, whereas the other free movement provision only 
allows a Member State to restrict the free movement of  capital towards that third country. In 
such a case, one could argue that there would be no need to determine which norm should 

2108 Fares, 20 et seq. 

2109 ECJ 27 October 2005, C-329/03, Trapeza tis Ellados AE [2005] ECR I-9341, para. 32.
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prevail. It follows that, according to the author, a more liberal free movement provision 
included in one agreement takes precedence over a less liberal free movement provision 
included in another agreement.

9 Conclusions

In this chapter, the question of  access to freedom of  investment between Member States 
and third countries under EU law was examined. More specifically, the free movement 
provisions relating to freedom of  investment included in the Treaty, the EEA Agreement, 
the various APC Agreements and the Agreement between the Community and Switzerland 
on the free movement of  persons have been discussed. The position of  the Member States’ 
associated and dependent territories was given a separate discussion as well. Essentially, 
it has been examined and assessed whether and to which extent the interpretation of  the 
concept of  access to the above free movement provisions as examined in Chapter V in an 
intra-Union context should diverge in situations involving third-country investments. 

It has been established that the interpretation of  the concepts of  establishment, capital and 
services under the above international arrangements should not diverge compared to intra-
Union situations. This means that freedom of  investment between Member States and third 
countries is essentially an economic concept. Apart from certain cases involving mere capital 
transactions, it implies a genuine economic link through the exercise of  a genuine economic 
activity in the territory of  a third country (in situations involving outward investments) or 
with the territory of  a Member State (in situations involving inward investments). In the 
author’s view, the existence of  a genuine economic link is, or at least should be, the gateway 
to freedom of  investment. 

Notwithstanding the above, one can, on balance, conclude that in terms of  access, the 
degree of  liberalization vis-à-vis third countries, including Member States’ associated and 
dependent territories, varies substantially according to the free movement provision and 
the international arrangement invoked. This means that third-country investments can be 
denied access to freedom of  investment more easily compared to investors that seek access 
to the Treaty freedoms within the Union. Nonetheless, one can conclude that the scope 
of  freedom of  investment in the field of  corporate income taxation is, in terms of  access, 
still substantial. It is, however, of  no use to repeat here the precise scope of  all the free 
movement provisions in all the various international arrangements. This has been done, and 
the main findings have been clearly summarized, in the previous sections. Nonetheless, these 
findings reveal the following pattern. With respect to access to the Treaty freedoms, one 
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can establish that large third-country investments face a relatively low protection whereas 
small third-country investments face a relatively high protection under the Treaty freedoms, 
particularly the free movement of  capital under Article 63(1) TFEU. This is mainly due 
to the fact that the ECJ tends to interpret Article 63(1) TFEU, for unspecified reasons, 
in a rather strict fashion by easily giving priority to the freedom of  establishment where 
third-country investments involve, as a factual matter, a definite influence, thus excluding 
the majority of  restrictive CIT measures applicable to the TNC from its scope. Under the 
APC Agreements, it is precisely the other way around: large third-country investments are 
relatively better protected, particularly under the freedom of  establishment included in a 
number of  these Agreements, than small third-country investments. An exception applies 
to the EEA Agreement. Here, the scope of  the free movement provisions is, in terms of  
access, similar to the scope of  the Treaty freedoms as they apply between the Member 
States. When determining the scope, in terms of  access, of  freedom of  investment in 
situations involving third-country investments, it follows that the relationship between the 
free movement provisions which make up freedom of  investment (establishment, capital 
and financial services) is essential. In the author’s view, the question of  concurrence between 
the free movement provisions is, or at least should be addressed, as a question of  causality. 
Accordingly, the basic criterion should only be whether or not there is, in terms of  causality, 
a sufficient link between the contested CIT measure, on the one hand, and the invoked free 
movement provision, on the other. In the author’s opinion, it would follow from the ECJ’s 
case law that causality should be denied only if  this link is too indirect or too tenuous. This 
is the case if  the restrictive effects on the transactions as defined under the free movement 
provision at issue are, from the viewpoint of  the contested CIT measure, only coincidental. 
Nevertheless, although the ECJ rightly presents its decisions as a matter of  causality, taking 
the purpose and effects of  the contested tax measure into account, in the majority of  cases it 
basically has decided the matter – wrongly – as a matter of  exclusivity. From an international 
tax neutrality perspective, this approach must be regretted. By attaching decisive significance 
to the rather formal benchmark of  definite influence, the ECJ fully ignores the essential 
nature of  freedom of  investment involving the exercise of  a genuine economic activity – 
not being of  a marginal or ancillary nature – within the territory of  a Member State through 
a fixed establishment which involves a sufficient degree of  independence and a sufficient 
degree of  management and control within the Member State concerned. Whether or not 
this economic activity is carried out through an investment involving definite influence 
should not, in the author’s view, be material, especially since the benchmark of  definite 
influence only differs from the idea of  direct investment (which qualifies as capital) in terms 
of  intensity of  the required influence, but not in substance; in both cases the requirement 
of  a genuine economic link applies. From this perspective, it is hard to justify the fact that 
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investments are excluded from the scope of  the free movement of  capital to the extent 
they involve definite influence. In the author’s view, the restrictive approach taken by the 
ECJ blatantly sets aside the clear wording of  the free movement provisions concerned. In 
addition, it ignores the fact that from a mere economic point of  view, international patterns 
of  investment may be affected or restricted by CIT measures, as was demonstrated in Chapter 
II.3.1. The ECJ’s approach is consequently detrimental to the benchmark of  international 
tax neutrality and runs counter to the degree of  legal integration Member States apparently 
intended to establish under the Treaty in their relations with third countries. One cannot but 
speculate why the ECJ chose to apply in this matter such a strict approach, one which clearly 
contradicts the wording and background of  Article 63(1) TFEU. Perhaps, the ECJ was 
concerned about the fact that a more liberal approach would de facto widen the scope of  the 
freedom of  establishment to third countries without reciprocity being required. However, 
this argument, if  it were true, is not very convincing. The reason is that the Member States 
already met this concern by including a specific standstill clause under Article 64(1) TFEU. 
This is because reciprocity considerations were a significant motive for the insertion of  
this clause. All in all, one gets the impression that the ECJ simply did not have the courage 
to apply the erga omnes liberalization consistently in the field of  corporate income taxation 
and to grant generous access to Article 63(1) TFEU to majority investors as well while 
denying the benefits on a case-by-case basis in the context of  the standstill clause and 
the justification grounds. Instead, it has introduced a rigid all-or-nothing approach which 
does not foster economic efficiency between the Member States and third countries. In the 
author’s view, however, the condition of  a “genuine economic link” rather than the absence 
of  “definite influence” should be the gateway to freedom of  investment.
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1 Introduction 

In the previous chapter, the extent, in terms of  access, of  the impact of  freedom of  
investment on the application by a Member State of  a restrictive CIT measure to investments 
involving third countries was examined and assessed in the light of  international tax 
neutrality. From this examination it follows that the scope of  these provisions in the field of  
corporate income taxation is, in terms of  access, substantial, although not as comprehensive 
in comparison with the scope of  the Treaty freedoms as they apply in intra-Union situations. 
The current chapter focuses on the substantive scope of  freedom of  investment on third-
country investment. More in particular, it examines the impact of  freedom of  investment 
on Member States’ CIT systems in terms of  discrimination and justification grounds. In 
this regard, it needs to be recalled that the ECJ accepted in FII that, because of  the degree 
of  legal integration that exists between Member States, the taxation by a Member State 
of  economic activities having transnational aspects which take place within the Union is 
not always comparable to that of  economic activities involving relations between Member 
States and non-member countries. Furthermore, the ECJ indicated that it may be that a 
Member State will be able to demonstrate that a restriction on capital movements to or from 
non-member countries is justified for a particular reason in circumstances where that reason 
would not constitute a valid justification for a restriction on capital movements between 
Member States.2110 From Polydor one can furthermore infer that such a distinction can be 
necessary inasmuch as the instruments which the Union has at its disposal in order to 

2110 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, paras 170-171.
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achieve the uniform application of  Union law and the progressive abolition of  legislative 
disparities within the common market have no equivalent in the context of  the relations 
between the Union and the respective third country.2111 It follows that, in terms of  economic 
integration, the relationships between the Member States are not fully comparable to those 
between Member States and third countries. Accordingly, a CIT measure which constitutes 
prohibited discrimination in an intra-Union context does not necessarily entail prohibited 
discrimination between Member States and a third country, depending on the degree of  
economic integration applicable in the latter relationship. 

Accordingly, in this chapter it will be examined whether and to which extent the 
interpretation, in a third-country context, of  the concept of  discrimination and justification 
grounds should diverge compared to the interpretation given to these concepts in an intra-
Union context. The outcome of  this examination is subsequently assessed in the light of  the 
benchmark of  international tax neutrality. 

To this end, the concept of  discrimination under the free movement of  capital under Article 
63(1) TFEU as it applies between Member States and third countries, including the Member 
States’ associated and dependent territories, is first examined and assessed in the light of  the 
benchmark of  international tax neutrality in section 2. Subsequently, in section 3 and section 
4 the same concept under the freedom of  establishment, the free movement of  capital 
and the free movement of  services as included in the EEA Agreement and the various 
APC Agreements is examined and evaluated. The Agreement between the Community and 
Switzerland on the free movement of  persons, on the other hand, is not discussed further 
as the impact of  its free movement provisions on Member States’ CIT systems appeared, 
in terms of  access, to be very limited, as was established in the previous chapter. Finally, in 
section 5 an examination is made of  the extent to which the application by a Member State 
of  a restrictive CIT measure to income from third-country investments can and should be 
justified under Article 63(1) TFEU, the EEA Agreement or the various APC Agreements for 
a reason which would not constitute a valid justification ground in an intra-Union context. 

As it is not feasible to answer the main question of  Part Three of  this study only in the 
abstract, given the wide variety of  situations involving third-country investments that exist, 
a practical assessment is subsequently made of  the compatibility of  the six central CIT 
measures in the light of  the relevant EU law provisions relating to freedom of  investment 
in third-country situations. As a final part, what the consequences are of  a possible 
infringement if  such infringement is established by a national court is examined. Finally the 
possibilities for Member States to ask the ECJ to limit the temporal effects of  its decisions 

2111 ECJ 9 February 1982, 270/80, Polydor and others [1982] ECR 329, para. 20. 
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in situations involving third-country investments in the field of  corporate income taxation 
is elaborated on.

2 Restriction of the free movement of capital under 
Article 63(1) TFEU in situations involving third-country 
investments 

2.1 Interpretation of the concept of discrimination under Article 
63(1) TFEU in situations involving third-country investments

In this section, the impact, in terms of  discrimination, of  the free movement of  capital 
under Article 63(1) TFEU on the application by a Member State of  a restrictive CIT 
measure to investments involving third countries is examined and assessed in the light of  
international tax neutrality. In order to facilitate the analysis below, the scope of  the concept 
of  discrimination in the field of  corporate income taxation, as understood in an intra-
Union context, is briefly recalled. As was demonstrated in Chapter V.2.5.2, it follows from 
the case law of  the ECJ that discrimination can arise through the application of  different 
rules to comparable situations or through the application of  the same rule to different 
situations. The fact that the discriminatory effects of  a contested tax measure could have 
been avoided is immaterial in this regard. Secondly, the Treaty freedoms not only prohibit 
overt discrimination based on nationality, but also covert forms of  discrimination which, 
by the application of  other criteria of  differentiation, nevertheless lead to the same effect. 
In this regard, the ECJ has repeatedly held that the use of  the criterion of  tax residence 
of  a corporate taxpayer, the place of  residence of  a corporate taxpayer’s shareholders 
and the place where a corporate taxpayer has invested its capital may give rise to covert 
discrimination based on nationality. In addition, the test whether or not discrimination 
exists should, in principle, be restricted per country, unless such would ignore, from the 
perspective of  the objective of  the contested tax measure, economic reality. Lastly, the 
discrimination test requires identifying a valid comparator. Tax liability constitutes a main 
criterion in order to establish comparability. In addition, comparability can be established 
or confirmed on the basis of  the purpose of  the tax legislation at issue and on the basis of  
a formal instrument, such as a tax treaty, in which comparability is accepted by virtue of  
a specific non-discrimination clause. When determining the right comparator, differences 
that are not relevant should not be taken into account. And the question whether or not 
differences are relevant should be established on the basis of  the underlying rationale of  the 
special tax regime at issue. 
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Having recalled the main features of  the concept of  discrimination as understood in the 
context of  the Treaty freedoms as they apply between Member States, the question is 
addressed whether and to which extent the interpretation, in a third-country context, of  
this concept should diverge when applying the free movement of  capital under Article 63(1) 
TFEU compared to the interpretation given to this concept in an intra-Union context. The 
first question is whether the definition of  discrimination as such can be transposed to a 
third-country context as well. In the author’s opinion, there is no valid reason to assume that 
the definition of  discrimination could not be adhered to in the relations between Member 
States and third countries in the field of  corporate income taxation. It is true that the actual 
application of  this definition may result in a different outcome according to whether or not 
an investment in a third country, as opposed to an investment in a Member State, is at stake. 
However, this renders the definition of  discrimination as such unaffected. This position 
finds strong support in the case law of  the ECJ. In FII, for example, the ECJ held that in 
order for a difference in treatment between domestic and third-country investments to be 
compatible with the provisions of  the Treaty on the free movement of  capital, “it must 
concern situations which are not objectively comparable” or be justified by an overriding 
reason in the general interest.2112 It follows that the ECJ indeed applies the same definition 
of  discrimination in a third-country context. Also in other third-country cases concerning 
the interpretation of  the free movement of  capital under Article 63(1) TFEU in the field 
of  corporate income taxation, such as OESF and STEKO, the ECJ directly addressed the 
question of  comparability and justification grounds and thus implicitly accepted that the 
definition of  discrimination as it is applied between the Member States is also valid in the 
relations between the Member States and third countries.2113

As stated above, the Treaty freedoms not only prohibit overt discrimination based on 
nationality, but also covert forms of  discrimination which, by the application of  other criteria 
of  differentiation, nevertheless lead to the same effect. The question comes up whether 
covert discrimination is prohibited under the free movement of  capital under Article 63(1) 
TFEU as it applies between Member States and third countries on the same terms as it 
applies in an intra-Union context. The case law of  the ECJ gives strong indications that 
call for this question to be answered in the affirmative. For example, in OESF the ECJ 
accepted that the contested Netherlands tax measure which distinguished according to the 
place of  the shareholders of  a Netherlands investment fund for the calculation of  the 
amount of  relief  for double taxation to be granted to that fund constituted discrimination 

2112 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 167.

2113 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 79 and 86 et seq.; ECJ 
22 January 2009, C-377/07, STEKO Industriemontage [2007] ECR I-299, para. 30 and para. 55.
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within the meaning of  Article 63(1) TFEU insofar as it concerned shareholders resident in 
both Member States and third countries.2114 Similarly, the ECJ accepted in FII that the tax 
measure at stake which distinguished between domestic investments and investments made 
abroad constituted discrimination under Article 63(1) TFEU, also insofar as it concerned 
investments made in third countries.2115 The same approach was followed in Skatteverket v. 
A.2116 

It follows from the above case law that the ECJ apparently does not distinguish between 
intra-Union and third-country investments when determining whether a restrictive tax 
measure constitutes covert discrimination.2117 From this case law it furthermore follows that 
the free movement of  capital under Article 63(1) TFEU governs not only discriminatory 
treatment of  inward investments. The above ECJ decisions in FII, STEKO and Skatteverket 
v. A make clear that discriminatory treatment of  outward investments is covered by Article 
63(1) TFEU, as it applies between Member States and third countries, as well. Accordingly, 
the application by a Member State of  a CIT measure which distinguishes between the 
place of  residence of  a corporate investor, the place of  residence of  the shareholders of  
a corporate investor and the place where a resident corporate investor invests its capital 
constitutes covert discrimination which is governed by the liberalization requirement of  
Article 63(1) TFEU, irrespective of  whether intra-Union or third-country investments 
are involved. It is observed that this approach promotes the idea of  international tax 
neutrality as well. This is because it protects third-country corporate investors carrying on 
genuine economic activities in a Member State through a fixed establishment against less 
favourable tax treatment by that Member State in comparison to similar companies held 
by domestic or EU investors, provided that such an establishment involves a sufficient 
degree of  independence and a sufficient degree of  management and control within the 
Member State concerned. Conversely, it also protects corporate investors established in a 
Member State, and which carry on genuine economic activities in a non-EU Member State 
through a fixed establishment against less favourable tax treatment by that Member State 
in comparison to similar companies investing domestically or in another Member State, 
provided that such an establishment involves a sufficient degree of  independence and a 
sufficient degree of  management and control within the non-EU Member State concerned. 

2114 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, paras 77-79; paras 86 et seq.

2115 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, paras 167-168.

2116 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, paras 42-43.

2117 See also ECJ 23 February 1995, C-358/93, Bordessa [1995] ECR I-361 and ECJ 14 December 1995, C-163/94, 
C-165/94 and C-250/94, Sanz de Lera and others [1995] ECR I-4821. In these cases, the ECJ held a Spanish 
regulation that made the export of coins, banknotes or bearer cheques conditional on prior authorization 
incompatible with the free movement of capital as it applies between Member States and as it applies, as 
the case may be, between Member States and third countries on exactly the same grounds. 
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A more restrictive approach would confer an unjustified competitive disadvantage on third-
country investments in comparison to their European counterparts.

Above, it was recalled that the test whether or not discrimination exists should, in principle, 
be restricted per country, unless such would ignore, from the perspective of  the objective 
of  the contested tax measure, economic reality. The question is whether this holds true 
under Article 63(1) TFEU in situations involving third countries. To date, there is no clear 
case law from the ECJ on this matter. An answer in the affirmative can nevertheless be 
implicitly derived from Commission v. Italy. In this case the ECJ firstly examined whether 
a discriminatory withholding tax applied by Italy infringed the free movement of  capital 
under Article 63(1) TFEU as applicable between Member States. When making this 
examination, it also considered whether the discriminatory effects could be neutralized 
under the applicable tax treaties. It thus applied an overall approach when determining 
whether or not discrimination existed under the Italian legislation. The ECJ subsequently 
had to examine whether the Italian rules infringed the free movement of  capital under 
Article 40 of  the EEA Agreement as well. In this regard, the ECJ simply held that the 
Italian legislation constituted a restriction of  the free movement of  capital for the purpose 
of  Article 40 of  the EEA Agreement for the same reasons set out when it examined this 
legislation in the light of  Article 63(1) TFEU.2118 By so ruling, the ECJ similarly applied the 
overall approach in a third-country context as well. Although the ruling of  the ECJ was 
given in the context of  Article 40 of  the EEA Agreement, it gives support to the position 
that the above question must be answered in the affirmative in the context of  Article 63(1) 
TFEU as well. A view to the contrary would imply that Member States would be required, 
under certain circumstances, to treat third-country investments more favourably than intra-
Union investments. This would clearly be at odds with the idea of  taxpayer equity. From this 
perspective as well, the per country approach and the overall approach should be applied 
in situations involving third-country investments as well, and under the same terms and 
conditions as applicable in an intra-Union context. 

2.1.1 Comparability in situations involving third-country investments

As was recalled in the previous section, discrimination exists if  comparable situations are 
treated differently. In this regard, tax liability constitutes a main criterion in order to establish 
comparability. In addition, comparability can be established or confirmed on the basis of  the 
purpose of  the tax legislation at issue and on the basis of  a formal instrument, such as a tax 
treaty, in which comparability is accepted by virtue of  a specific non-discrimination clause. 
The question arises whether the question of  comparability should be assessed on the basis 

2118 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 67
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of  other, more restrictive criteria in a third-country context. In her Opinion in Manninen, 
Advocate General Kokott seems to suggest that this question should be answered in the 
affirmative. According to the Advocate General, the principle of  the free movement of  
capital between Member States and third countries does not lay down a binding requirement 
that corporation tax paid in third countries should be offset in the same way as in situations 
involving two Member States. The Advocate General emphasized that, here too, the rule is 
that equal treatment is required only if  the situations are comparable, thus implying that a 
third-country context is not always comparable to a domestic context.2119 

Other scholars, by contrast, submit that in the field of  corporate income taxation, there is 
generally no valid reason to assess the question of  comparability differently according to 
whether an intra-Union or a third-country investment is at stake. For instance, Schön takes 
the following position in this regard:

“Betrachtet mann den steuerlichen Status des einzelnen Steuerpflichtigen, werden relevante 

Unterschiede jedoch nur selten erkennbar sein. Denn das deutsche nationale und internationale 

Steuerrecht unterscheidet wie das Recht der übrigen Mitgliedstaaten der Europäischen 

Union traditionell in seinen Tatbeständen und Rechtsfolgen nicht zwischen rechtlichen und 

wirtschaftlichen Beziehungen zu EU-Staaten und Drittstaaten. So findet die Fremdfinanzierung 

eines deutschen Unternehmens durch eine britische oder reine US-amerikanische 

Muttergesellschaft im steuerlichen Status des herrschenden Unternehmens keine wesentlichen 

Unterschiede, und zwar schon gar nicht, wenn man nur die Rechtslage nach deutschem 

Steuerrecht betrachtet.”
2120

 

Hence, as far as the question of  comparability is concerned, the position of  Member States 
and third countries is, at least as a general rule, not fundamentally different, particularly if  
the contested tax measure, by its nature, does not distinguish between EU investments, 
on the one hand, and non-EU investments, on the other. This approach seems also to be 
taken by the German Bundesfinanzhof in its decision dated 9 August 2006 in a case that can 
be considered the third-country equivalent of  the Keller Holding case.2121 In this case, the 
deduction of  financing costs incurred by a German parent was denied since these costs 
related to exempt dividends derived from a subsidiary established in a third country. In 
Keller Holding, the ECJ had already decided that this rule was incompatible with the freedom 
of  establishment in an intra-Union context. The question before the German Supreme 
Court was whether the German rule infringed the free movement of  capital under Article 

2119 Opinion of Advocate General Kokott delivered on 18 March 2004, C-319/02 Manninen [2004] ECR I-7477, 
point 79. 

2120 Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 511. 

2121 Bundesfinanzhof 9 August 2006, I R 95/05, Internationales Steuerrecht 24 (2006): 864-867. 
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63(1) TFEU as well. The Court answered this question in the affirmative, and considered 
domestic and third-country investments, in terms of  investment expenses, fully comparable:

“25 Zwar berührt Art. 56 EG nach Art. 58 Abs. 1 EG nicht das Recht der Mitgliedstaaten, 

die einschlägigen Vorschriften ihres Steuerrechts anzuwenden, die Steuerpflichtige mit 

unterschiedlichem Wohnort oder Kapitalanlageort unterschiedlich behandeln, doch 

dürfen derartige Maßnahmen und Verfahren nach Art. 58 Abs. 3 EG weder ein Mittel zur 

willkürlichen Diskriminierung noch eine verschleierte Beschränkung des freien Kapital- und 

Zahlungsverkehrs i. S. des Art. 56 EG darstellen. Das aber ist nach der ständigen Spruchpraxis 

des EuGH nur dann der Fall, wenn die steuerrechtlichen Unterscheidungen auf  Situationen 

angewandt werden, die nicht objektiv vergleichbar sind oder durch zwingende Gründe des 

Allgemeininteresses (..) Beides ist für die hier in Rede stehende Differenzierung hinsichtlich der 

fingierten Beteiligungsaufwendungen bei Auslands- und Inlandsbeteiligungen nicht erkennbar: 

Inlands- und Auslandsbeteiligungen sind hinsichtlich der Beteiligungsaufwendungen objektiv vollen Umfangs 
vergleichbar. Die unterschiedliche steuerliche Behandlung in § 8b Abs. 5 KStG 2002 a. F. ist 

nicht durch zwingende Gründe des Allgemeininteresses gerechtfertigt. Beides erweist sich nicht 

zuletzt daran, dass § 8b Abs. 5 KStG 2002 n. F. mittlerweile eine Gleichbehandlung beider 

Situationen sicherstellt [italics added, DS].”
2122

In the same vein, a comparable restrictive CIT measure was at stake in a Netherlands case 
which can be seen as a third-country equivalent of  the Bosal case. Here too, the Netherlands 
Supreme Court considered domestic and third-country investments to be comparable, 
without further deliberation.2123

A same pattern can be identified in the case law of  the ECJ. Firstly, in Skatteverket v. A and 
OESF, the ECJ held in general terms that it is clear that the Member States chose to enshrine 
that principle of  free movement of  capital in Article 63(1) TFEU “in the same terms for 
movements of  capital taking place within the Community and those relating to relations 
with third countries.”2124 More specifically, one can infer from OESF that, indeed, the ECJ 
accepts the criterion of  tax liability as a valid benchmark in order to determine whether 
resident and third-country residents are in a comparable situation for purposes of  Article 
63(1) TFEU. In this case, the ECJ firstly decided that shareholders resident in another 
Member State are comparable to shareholders resident in the Netherlands to the extent the 
Netherlands exercises its fiscal sovereignty over dividends received by the former.2125 Absent 
any valid justification ground, the Netherlands was therefore not allowed to distinguish 

2122 Ibid., para. 25. 

2123 Netherlands Supreme Court in its Decision dated 26 September 2008, No. 43 338, Beslissingen in 
Belastingzaken 23 (2009), para. 3.4.

2124 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 31; ECJ 20 May 2008, C-194/06, 
Orange European Smallcap Fund [2008] ECR I-3747, para. 87.

2125 Ibid., para. 79.
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between domestic shareholders and shareholders resident in another Member State.2126 The 
ECJ subsequently ruled that this answer applies equally to situations in which shareholders 
of  a collective investment enterprise are resident or established in third countries.2127 Hence, 
the criterion of  tax liability was applied, albeit implicitly, as a determinant for establishing 
comparability and in the same fashion both to situations involving intra-Union and third-
country investments. 

Similarly, in FII the ECJ relied on the aim of  the contested rule, i.e. the avoidance of  economic 
double taxation, in order to accept comparability between domestic investments and third-
country investments2128, after it had established earlier on the basis of  the same criterion that 
there was no relevant difference between domestic investments and investments in other 
Member States.2129 On being asked whether the contested tax measure infringed the free 
movement of  capital under Article 63(1) TFEU as applicable between the Member States 
and third countries, the ECJ held that the difference in treatment concerns situations which 
are objectively comparable with reference to the reasons set out earlier in its judgment in the 
light of  the freedom of  establishment in an intra-Union context.2130

Also in Skatteverket v. A, in which case a discriminatory Swedish tax exemption for dividends 
in the case of  a reorganization was at issue, the ECJ accepted comparability between 
domestic and third-country investments, partly with reference to the intra-Union cases 
Verkooijen and Manninen and partly with reference to FII as far as this case concerned third-
country investments.2131 Although the ECJ does not explain why the comparability test is 
satisfied in this case, it can be assumed that both categories of  resident taxpayers found 
themselves in comparable situations since they were taxed on the same items of  income. 
Hence, it is safe to conclude that the criterion of  tax liability served as a benchmark in 
third-country relationships as well. Lastly, a similar pattern can be identified in STEKO, in 
which a German transitional rule was at issue. This rule entailed a prohibition for German 
companies to deduct reductions in profit in connection to holdings in companies resident 
in another Member State or in a third country, on the one hand, but not for holdings in 
German companies, on the other. Here too, the ECJ accepted that there was no objective 
difference between both categories of  shareholding.2132

2126 Ibid., para. 85.

2127 Ibid., para. 96.

2128 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 168.

2129 Ibid., para. 152 and paras 87-91.

2130 Ibid., para. 168 where the ECJ refers to paras 150 to 163 of its judgment.

2131 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, paras 42-43.

2132 ECJ 22 January 2009, C-377/07, STEKO Industriemontage [2007] ECR I-299, para. 35.
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From the above examination it follows that, to date, the ECJ has not addressed the 
question of  comparability on the basis of  more restrictive criteria in situations involving 
third-country investments compared to those involving intra-Union investments. One can 
therefore safely conclude that the ECJ does not address the question of  comparability in 
the field of  corporate income taxation differently according to whether an intra-Union or a 
third-country investment is at stake. In the author’s view, this approach must be endorsed. 
It is true, as the ECJ has recognized in FII, that a third-country context as such is not always 
comparable to an intra-Union context.2133 However, differences in context could be a factor 
to take into account when examining whether a discriminatory tax measure applied vis-à-
vis third countries can be justified for reasons which would not be acceptable in an intra-
Union context.2134 If  one were to accept the mere difference between an intra-Union and 
third-country context as a ground to consider third-country investments not comparable to 
investments in the Union, the free movement of  capital under Article 63(1) TFEU in the 
field of  corporate income taxation would become meaningless in third-country situations. 
On this basis, it is submitted that a uniform determination of  comparability in both intra-
Union and third-country situations also promotes international tax neutrality. It would be 
detrimental to this idea if  third-country investments could categorically be treated less 
favourably than intra-Union investments. 

Lastly, it is recalled that the criteria addressed above do not solve all problems relating to 
the issue of  comparability, particularly when a third-country company wishes to benefit 
from a special tax regime that is only open for companies resident in a Member State, which 
may be the case for example with pension funds and investment funds. In such a case, the 
chosen comparator must be valid and the above criteria do not provide clear guidance as 
to how the right comparator should be found. As was established earlier, differences that 
are not relevant should not be taken into account in this regard. And the question whether 
or not differences are relevant should, in the author’s view, be decided on the basis of  the 
underlying rationale of  the contested special tax regime. Nonetheless, the case law of  the 
ECJ still has to develop in this regard and this holds true a fortiori as far as third-country 
relations are concerned. Nevertheless, from Persche one can deduce that the ECJ seems 
to address the issue of  the comparability of  entities with a special status in the same way 
irrespective of  whether intra-Union or third-country investments are at stake. This case 
concerned, inter alia, the comparability of  foreign charitable entities with respect to the 
free movement of  capital under Article 63(1) TFEU. The ECJ held that “a body which is 
established in one Member State but satisfies the requirements imposed for that purpose 

2133 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 170.

2134 See in more detail: section 5.2.2 et seq. of this chapter. 
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by another Member State for the grant of  tax advantages, is, in respect of  the grant by 
the latter Member State of  tax advantages intended to encourage the charitable activities 
concerned, in a situation comparable to that of  bodies recognised as having charitable 
purposes which are established in the latter Member State.”2135 In an obiter dictum the ECJ 
subsequently held that the contested German tax measure could be justified in third-country 
situations by the need for effective fiscal supervision, even though in this case the ECJ did 
not accept this justification ground on the same terms in an intra-Union context.2136 By so 
ruling, the ECJ thus suggested that the preliminary question of  comparability of  charitable 
bodies established in third countries can be addressed in the same way as the question of  
comparability of  charitable bodies established in the Union. Otherwise, there would be no 
need to consider whether the contested measure was justified in third-country situations. 
Nevertheless, case law of  the ECJ still has to develop in this regard. 

2.1.2 Most-favoured-nation treatment in situations involving third-country investments

In Chapter V.2.5.3, it was established that the ECJ has decided that the free movement of  
capital under Article 63(1) TFEU, as it applies between Member States, does not require a 
Member State to grant taxpayers the right to apply, of  the tax treaties concluded by that 
Member State with two other Member States, the tax treaty most favourable to them. As 
concerns non-distributive tax rules which are included in the domestic tax laws of  a Member 
State, it was subsequently concluded that in certain circumstances there still might be some 
room for the application of  the most-favoured-nation doctrine in the field of  corporate 
income taxation, since the case law of  the ECJ does not fully rule out this possibility. 

The question comes up whether these conclusions are also valid with respect to Member 
States’ corporate taxation of  income from third-country investments. Up until now, the 
ECJ has not explicitly addressed this question. Nevertheless, in the author’s view, this 
question must be answered in the affirmative. In this regard, two different situations can be 
distinguished. In the first situation, the focus is on the third-country investor who claims 
the most-favoured-nation treatment as granted by the Member State to any other Member 
State or any other third country. To the extent such treatment involves the allocation rather 
than the exercise of  taxation powers, most-favoured-nation treatment should be rejected by 
analogy to the ECJ’s decision in D. and Columbus Container Services, as discussed in Chapter 
V.2.5.3. In these cases, the ECJ accepted that a Member State may, in the allocation of  taxation 
powers, differentiate between different Member States. There is, in the author’s opinion, no 
reason to assume that a Member State would not be allowed to distinguish between Member 

2135 ECJ 27 January 2009, C-318/07, Persche [2009] ECR I-359, para. 50. 

2136 Ibid., para. 70.
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States and third countries or between third countries as far as the allocation of  taxation 
powers is concerned.2137 It is true that this approach does not necessarily promote the 
idea of  international tax neutrality, as it allows distinguishing both between third-country 
investments and between third-country and intra-Union investments. However, the view 
to the contrary would imply that third-country investors would be entitled to claim more 
favourable tax treatment vis-à-vis a Member State compared to EU investors. This would 
be a clear violation of  the principle of  taxpayer equity. 

In the second situation, the focus is not on the third-country investor, but on the EU 
investor, who claims the most-favoured-nation treatment as granted by the Member State to 
any third country. Here too, there is no ECJ case law on this point. In her Opinion in Stauffer 
Advocate General Stix-Hackl briefly considered this issue when an Italian foundation with 
investments in Germany wished to benefit from the tax treaty concluded between Germany 
and the United States. The Advocate General simply rejected this argument with reference 
to D. and concluded that the tax situation of  a US charitable foundation and that of  a 
charitable foundation with its seat in Italy is not comparable.2138 The Netherlands Supreme 
Court arrived at the same conclusion in a case where a Netherlands company received 
interest and royalty payments from its subsidiaries established in other Member States and 
in third countries. The company claimed the most-favoured-nation treatment provided 
for under the tax treaty concluded between the Netherlands and Brazil with regard to 
the calculation of  the tax credit in relation to the foreign withholding tax levied on those 
payments. However, with reference to D., the Netherlands Supreme Court rejected this 
claim.2139 

In the author’s view, this approach is correct as well. Following D., the position of  taxpayers 
who are entitled to the benefits of  different tax treaties is not comparable, at least insofar as 
it concerns the allocation of  taxation powers. It is true that it has been argued in the scholarly 
literature, for example by Dürrschmidt, Lang, Van Thiel and De Ceulaer, that a Member 
State should not grant to any third country a more preferential treatment than that accorded 

2137 A similar approach was taken by the German Bundesfinanzhof in its decision dated 26 May 2004. In this 
case, the German Supreme Court decided that a Russian parent with an investment in a German subsidiary 
could not rely, with regard to the applicable tax rate on dividend payments made by that subsidiary to its 
Russian parent, on the most favourable tax rate on similar dividend payments under tax treaties concluded 
between Germany and some other state. This was because the taxpayer did not find itself in a comparable 
situation as regards its place of residence. See Bundesfinanzhof 26 May 2004, I R 54/03, Internationales 
Steuerrecht 23 (2004): 833-835, para. 3.c.bbb.

2138 Opinion of Advocate General Stix-Hackl delivered on 15 December 2005, C-386/04, Stauffer [2006] ECR 
I-8203, point 98.

2139 Netherlands Supreme Court 10 October 2008, No. 43619, Beslissingen in Belastingzaken 228 (2009), para. 
4.1 et seq. 
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to the other Member States, based on the principle of  Union preference.2140 However, given 
the close relationship of  this approach with the most-favoured-nation doctrine and given 
the ECJ’s decision in D., it is difficult to believe that the ECJ, on being explicitly asked, will 
endorse this view.2141 It is admitted that this approach does not necessarily promote the idea 
of  international tax neutrality, as it allows Member States to distinguish in their corporate 
income tax laws between third-country and intra-Union investments2142 and, in addition, 
to tax third-country investors more favourably than EU investors, which also violates the 
principle of  taxpayer equity. However, the Treaty freedoms do not constitute the appropriate 
legal basis for removing the distortions which may arise from such preferential treatment 
of  third countries. A specific provision in the Treaty, comparable to, for instance, Article 
59 of  the Additional Protocol of  the Turkish Association Agreement, would be required 
in order to guarantee that third-country investments are not treated more favourably than 
comparable intra-Union investments.2143 

As far as non-distributive tax rules under national law are concerned, there still might be 
some room for the application of  the most-favoured-nation doctrine in the field of  corporate 
income taxation in certain circumstances, since the case law of  the ECJ does not fully rule 
out this possibility. This implies that the most-favoured-nation doctrine may be invoked 
as far as tax measures are concerned which involve the exercise by a Member State under 
national law of  its taxation powers, provided that the situations are otherwise comparable. 
In the author’s view, it would not be detrimental to the benchmark of  international tax 

2140 See, for example, D. Dürrschmidt, ‘Tax Treaties and Most-Favoured-Nation Treatment, particularly within 
the European Union’, Bulletin for International Taxation 5 (2006): 213, who submits that “[t]o the extent a 
tax treaty with a non- EU country provides a more favourable tax treatment for non-residents than the 
tax treaty with a Member State, non-residents from the Member States may invoke the same benefit. 
(…) Therefore, non-EU tax treaties may principally serve as a standard for MFN treatment. This is true 
for all situations protected by the fundamental freedoms and the general non-discrimination clause, 
not only for those falling under the free movement of capital.” In the same vein: M. Lang, ‘Wohin geht 
das Internationale Steuerrecht?’ Internationales Steuerrecht 9 (2005): 296, who states the following: “Die 
Beziehungen zu Drittstaaten können aber aus gemeinschaftsrechtlicher Sicht auch noch aus einem 
anderen Blickwinkel interessant sein. Sie kommen nämlich unter bestimmten Voraussetzungen als 
Vergleichsmaßstab in Betracht. Dies ist vor allem in Bereich der DBA möglich, die ja vielfach voneinander 
abweichen. Wenn ein Staat in Drittstaaten ansässigen Personen eine bestimmte Quellensteuermäßigung 
oder Quellensteuerbeseitigung gewährt, so wird aus gemeinschaftsrechtlicher Sicht viel dafür sprechen, 
dass dieser Vorteil dann in gleicher Weise auch in anderen EU-Staaten ansässigen Personen zu gewähren 
ist.” See furthermore Van Thiel, Free Movement of Persons and Income Tax Law, 91 and S. De Ceulaer, 
‘Community Most-Favoured-Nation Treatment: One Step Closer to the Multilateralization of Income Tax 
Treaties in the European Union?’, Bulletin for International Taxation 8 (2003): 497.

2141 In a similar vein, for example, E. Traversa, ‘National Report Belgium’, in The EU and Third Countries, 152, R. 
Ismer, ‘National Report Germany’, in The EU and Third Countries, 243-244 and M. Tenore, ‘National Report 
Italy’, in The EU and Third Countries, 324-325.

2142 To a similar extent: Dürrschmidt, 213.

2143 Article 59 of the Additional Protocol of the Turkish Association Agreement stipulates that in the fields 
covered by that Protocol, Turkey shall not receive more favourable treatment than that which Member 
States grant to one another pursuant to the Treaty establishing the Community.
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neutrality to extend this conclusion to investments involving third countries as well. After 
all, third-country and EU companies performing the same economic activities in the same 
state should be able to compete with each other on an equal footing and, hence, be subject 
to the same level of  taxation in that state. This would imply that discrimination exists if, for 
example, a Member State distinguishes between intra-Union and third-country investments 
or between third-country investments according to the tax rate or tax regime applicable in 
the respective third country, which discrimination should subsequently be justified.

2.2 Non-discriminatory restrictions under Article 63(1) TFEU in 
situations involving third-country investments 

It is recalled, as was established in Chapter V.2.5.1, that essentially two types of  restrictions 
can be distinguished under the Treaty freedoms: discriminatory or true restrictions and non-
discriminatory or quasi-restrictions. The main feature of  the former is that transnational 
investment is treated less favourably than a comparable domestic investment by a single 
Member State whereas the key feature of  the latter is that they do not distinguish between 
domestic and transnational situations. From case law of  the ECJ one can deduce that non-
discriminatory restrictions can still be caught by the Treaty freedoms i) where a national 
provision directly restricts access to the market in other Member States or ii) where a Member 
State imposes conditions for market access without considering comparable conditions 
already imposed in the other Member State (also referred to as the principle of  mutual 
recognition). It was concluded in Chapter V.2.5.4 that, save for exceptional circumstances 
such as expropriation, a non-discriminatory tax measure cannot be regarded as directly 
restricting market access. In addition, it was concluded that the impact of  the principle of  
mutual recognition in the field of  direct taxation can be considered to be fairly modest as 
well. 

The question comes up whether the above conclusions are also valid with regard to the 
application by a Member State of  a non-discriminatory CIT measure to investments 
involving a third country. To date, there is no case law in the field of  corporate income 
taxation on this matter. Case law outside the field of  taxation does not provide for 
clear guidance, either. More in particular, one cannot infer by analogy from Deutscher 
Handballbund2144 and Simutenkov2145 that the ECJ answers this question in the affirmative as far 
as the first conclusion is concerned. Contrary to the closely related case Bosman2146, which 

2144 ECJ 8 May 2003, C-438/00, Deutscher Handballbund [2003] ECR I-4135.

2145 ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR I-2579.

2146 ECJ 15 December 1995, C-415/93, Bosman [1995] ECR I-4921.
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case concerned the compatibility of  a non-discriminatory system of  transfer sums with the 
free movement of  workers under the Treaty (which the ECJ has held incompatible with the 
free movement of  workers), these cases concerned a discriminatory restriction of  the free 
movement of  workers under the Slovakian or, as the case may be, Russian Partnership and 
Cooperation Agreements.2147

Nonetheless, it is submitted that the first conclusion is similarly valid in a third-country 
context. The reason is that the question whether or not a national provision directly restricts 
access to the market in other Member States essentially concerns a question of  causality, 
as was established in Chapter V.2.5.4. From this perspective, there is no valid reason to 
accept that a CIT measure which, in terms of  causality, could not be considered to directly 
restrict market access in an intra-Union context, may do so in a third-country context. 
The restrictive effects of  a CIT measure must, in terms of  causality, be regarded as being 
similar irrespective of  the intra-Union or third-country context in which such measure is 
applied. Since non-discriminatory CIT measures will directly restrict market access only in 
exceptional circumstances, the relevance of  this conclusion in the field of  corporate income 
taxation is, however, fairly limited. 

As far as the principle of  mutual recognition is concerned, the author strongly doubts 
whether this principle can be applied on the same terms in third-country situations as well. 
The reason is that this principle is, at least in part, based on the principle of  Union loyalty 
as enshrined in Article 4(3) TEU, as one can infer, for instance, from Vlassopoulou.2148 Since 
third countries are not bound to this principle of  Union loyalty, it is the author’s view 
that the principle of  mutual recognition cannot be applied on the same terms in third-
country situations. Again, since the impact of  the principle of  mutual recognition can be 
considered to be fairly modest in the field of  corporate income taxation, the relevance of  
this conclusion is rather limited. 

2.3 Conclusion

To conclude, one can establish that the concept of  discrimination underlying the free 
movement of  capital under Article 63(1) TFEU, as this provision applies between Member 
States and third countries, does not diverge from the interpretation given to this concept in 
the context of  the Treaty freedoms as they apply between Member States. Only as far as the 

2147 In both cases, the compatibility with the free movement of workers included in the respective Partnership 
and Cooperation Agreements of certain nationality rules drawn up by a sports federation in the respective 
Partnership State was at issue. 

2148 ECJ 7 May 1991, C-340/89, Vlassopoulou [1991] ECR I-2357, para. 14.
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principle of  mutual recognition is concerned does the author strongly doubt whether this 
principle could be applied on the same terms in third-country situations as well. 

3 Restriction of the free movement provisions under 
the EEA Agreement in situations involving third-
country investments

In Chapter VI.2.1.2, it was concluded on the basis of  the case law of  the ECJ that to the extent 
the provisions of  the EEA Agreement are identical in substance to the corresponding Treaty 
provisions, the former are to be interpreted uniformly. On this basis, it is safe to conclude that 
the concept of  discrimination as construed by the ECJ in an intra-Union context should not 
be interpreted differently in situations involving the corporate taxation by a Member State 
of  income from investments in Norway, Iceland or Liechtenstein. Support for this position 
can be found in a wide range of  cases decided by the ECJ such as Keller2149, Krankenheim2150, 
Commission v. the Netherlands2151 and Commission v. Italy2152 In all these cases, the ECJ did not 
in any way apply different standards when assessing the question of  discrimination under 
the free movement provisions under the EEA Agreement in comparison to those applied 
under the Treaty freedoms. In the latter case, for example, the ECJ held with reference to 
the above principle of  homogeneity, that the less favourable treatment which the Italian 
legislation accorded to dividends distributed to companies established in states party to the 
EEA Agreement constituted a restriction on the free movement of  capital for the purposes of  
Article 40 of  the EEA Agreement “for the reasons set out when examining the action in the 
light of  Article 56(1) EC (now, after amendment, Article 63(1) TFEU].”2153 It is therefore safe 
to conclude that the interpretation of  the concept of  discrimination as interpreted in situations 
involving the taxation of  income from investments in Norway, Iceland and Liechtenstein does 
not diverge from the interpretation of  this concept in intra-Union situations.2154 For the same 
reasons, there can be little doubt that this also holds true with regard to the interpretation, in 
the field of  corporate income taxation, of  the most-favoured-nation principle and the concept 
of  non-discriminatory restrictions under the free movement provisions included in the EEA 
Agreement, although there is no explicit case law of  the ECJ to date in this regard. 

2149 ECJ 12 April 2005, C-145/03, Keller [2005] ECR I-2529.

2150 ECJ 23 October 2008, C-157/07, Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt [2008] ECR I-8061. 

2151 ECJ 11 June 2009, C-521/07, Commission v. the Netherlands [2009] ECR I-4873.

2152 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983.

2153 Ibid., para. 67. 

2154 The same conclusion is reached by Gudmundsson, 72.
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4 Restriction of the free movement provisions 
under the Association, Partnership and Cooperation 
Agreements in situations involving third-country 
investments

4.1 Introduction

As was demonstrated in Chapter VI.2.2, the APC Agreements can be grouped into 
different categories according to the design of  their provisions relating to the freedom of  
establishment, free movement of  capital and free movement of  services. It was subsequently 
concluded that the scope of  these provisions in the field of  corporate income taxation is, in 
terms of  access, substantial, although not as comprehensive in comparison to the scope of  
the Treaty freedoms as they apply in intra-Union situations. In the subsequent sections, it 
will be examined whether and to which extent the interpretation, in a third-country context, 
of  the concept of  discrimination underlying the free movement provisions included in 
the various APC Agreements should diverge compared to the interpretation given to this 
concept in an intra-Union context as presented in Chapter V.2.5. This examination will 
be structured according to the various existing categories of  Association, Partnership and 
Cooperation Agreement as presented in Chapter VI.2.2. 

4.2 Discrimination under the freedom of establishment under the 
Association, Partnership and Cooperation Agreements in the field of 
corporate income taxation

4.2.1 Europe Agreements

As concerns the requirement of  non-discrimination, the Europe Agreements can be 
grouped into two categories according to the design of  their provisions on the freedom 
of  establishment. The first category can be found in the Europe Agreements concluded 
with Bulgaria, the Czech Republic, Hungary, Poland, Romania and Slovakia. Taking the 
Agreement concluded with the Czech Republic as a benchmark, it is established that Article 
45(3) of  the Czech EA requires Member States to grant national treatment for both the 
establishment and in the subsequent operations of  subsidiaries or branches in the territory 
of  the respective Member State by Czech companies.2155 The second category can be 

2155 It is recalled that Article 45(3) of the Czech EA stipulates the following: “3. Each Member State shall grant, 
from entry into force of this Agreement, a treatment no less favourable than that accorded to its own 
companies and nationals for the establishment of Czech Republic companies and nationals and shall grant 
in the operation of Czech Republic companies and nationals established in its territory a treatment no less 
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found in the Europe Agreements concluded with Estonia, Latvia, Lithuania and Slovenia. 
Taking the Agreement concluded with Estonia as a benchmark, it is established that Article 
43(3) of  the Estonian EA requires Member States, subject to a number of  derogations, 
to grant the better of national treatment and most-favoured-nation treatment for both the 
establishment and in the subsequent operations of  subsidiaries or branches in the territory 
of  the respective Member State by Estonian companies. The question arises whether and to 
which extent the interpretation, in a third-country context, of  the concept of  discrimination 
underlying the free movement provisions included in the various APC Agreements should 
diverge compared to the interpretation given to this concept in an intra-Union context. This 
question is examined below. 

4.2.1.1 National treatment in the field of corporate income taxation

In Chapter V.2.5.2, it was established on the basis of  the case law of  the ECJ that discrimination 
can arise through the application of  different rules to comparable situations or through the 
application of  the same rule to different situations. The fact that the discriminatory effects 
of  a contested tax measure could have been avoided is immaterial in this regard. The first 
question is whether the definition of  discrimination as such can similarly be applied when 
interpreting Article 45(3) of  the Czech EA and Article 43(3) of  the Estonian EA. Having 
regard to the case law of  the ECJ concerning the interpretation of  international agreements 
as discussed in Chapter VI.2.2.10, there is, in the author’s opinion, no reason to assume that 
this question should be answered in the negative. Rather, a comparison between the aims 
and context of  both Europe Agreements2156, on the one hand, with those of  the Treaty, on 
the other, do not provide grounds for giving the definition of  discrimination in the context 
of  the freedom of  establishment under both Europe Agreements a meaning different from 
that which it was found to have by the ECJ in the context of  the Treaty freedoms. This 
position is confirmed by the fact that the ECJ appears to apply the same definition as well in 
the context of  the free movement of  capital under Article 63(1) TFEU as it applies between 
Member States and third countries, as was demonstrated in section 2.1 of  this chapter. 

The same conclusion is valid with regard to the conditions whereby the discrimination test 
should be applied on an overall rather than on a per-country basis. This is based on the same 
arguments as set out in section 2.1 of  this chapter in the context of  the free movement of  
capital under Article 63(1) TFEU as applicable between Member States and third countries. 
More in particular, denying an overall approach in third-country situations where such 
approach should be applied in an intra-Union context could imply that Member States are 

favourable than that accorded to its own companies and nationals.”

2156 See Chapter VI.2.2.1. 
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required to treat third-country investments more favourably than intra-Union investments. 
This would be at odds with the idea of  taxpayer equity. 

Next, as was established in Chapter V.2.5.2, the Treaty freedoms not only prohibit overt 
discrimination based on nationality, but also covert forms of  discrimination which, by the 
application of  other criteria of  differentiation, nevertheless lead to the same effect. The 
question comes up whether the freedom of  establishment under Article 45(3) of  the Czech 
EA and Article 43(3) of  the Estonian EA prohibit covert forms of  discrimination on the 
same terms as applicable in the context of  the Treaty freedoms. In the scholarly literature, 
this question has been addressed by several authors. Weber suggests that the scope of  the 
requirement of  national treatment imposed by the freedom of  establishment included in the 
Europe Agreements must be interpreted more restrictively in comparison to the freedom 
of  establishment under Article 49 TFEU. Based on the objective of  these Agreements and 
the wording of  the provisions relating to the freedom of  establishment included therein, 
he submits that the Europe Agreements only prohibit overt or covert discrimination based 
on nationality. Restrictive tax measures which distinguish on grounds other than nationality 
would fall outside the scope of  the Europe Agreements.2157 Also, Weiss recognizes that the 
Europe Agreements do not prohibit any restrictions on the freedom of  establishment.2158 
He observes that the wording of  the relevant provisions in the Europe Agreements speaks 
clearly only of  prohibiting a treatment less favourable, but not of  a ban on any restrictions. 
Nonetheless, he submits that it is unclear what concept of  discrimination the Europe 
Agreements follow.2159 Bezborodov concludes, in the comparable context of  the Partnership 
and Cooperation Agreements, that the freedom of  establishment included in these 
Agreements is essentially a narrow prohibition of  indirect discrimination of  subsidiaries on 
grounds of  capital rather than the freedom of  establishment in its Community meaning.2160 
He establishes that the national treatment requirement as included in several Partnership 
and Cooperation Agreements ensure equal treatment between domestic taxpayers that are 
subsidiaries of  domestic companies and domestic taxpayers that are subsidiaries of  the 
other party’s companies, and does not enshrine equal treatment of  the foreign and domestic 
investing companies that control the subsidiaries.2161 Furthermore, he concludes that the 
national treatment requirement also applies to branches established in the Union set up in 

2157 D.M. Weber, ‘Het Bosal Holding-arrest: analyse, kritiek en gevolgen’, Weekblad Fiscaal Recht 6554 (2003): 
1863. 

2158 Weiss, 248. 

2159 Ibid., 249. 

2160 Bezborodov, 690. 

2161 Ibid., 689. 
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the host Partner State.2162 Cremona, lastly, also establishes that the rights of  establishment 
granted by the Europe Agreements are more limited in that they are based on the principle 
of  national treatment instead of  the generalized obligation to remove all restrictions found 
in Article 49 TFEU.2163

In the author’s opinion, it is clear from the wording that the substantive scope of  the non-
discrimination principle as enshrined in Article 45(3) of  the Czech EA and Article 43(3) of  
the Estonian EA is indeed more restricted in comparison to the freedom of  establishment 
under Article 49 TFEU. By requiring national treatment, the non-discrimination principle 
as enshrined in Article 45(3) of  the Czech EA and Article 43(3) of  the Estonian EA clearly 
excludes non-discriminatory tax restrictions from their scope.2164 In addition, with regard 
to the scope of  the non-discrimination requirement it is recalled that Article 49 TFEU 
basically governs three different types of  discrimination in the field of  corporate income 
taxation: i) differential treatment of  a resident company based on the place of  residence 
of  the shareholder(s) of  that company; ii) differential tax treatment based on the place 
of  residence of  the taxpayer and iii) differential tax treatment based on the place where a 
taxpayer’s capital is invested.2165 However, the non-discrimination principle as enshrined in 
Article 45(3) of  the Czech EA and Article 43(3) of  the Estonian EA does not cover all three 
modes of  discrimination. This will be demonstrated in the sections below. 

4.2.1.1.1 Differential treatment of a resident corporate taxpayer based on the place of 
residence of its shareholder(s)

Close examination of  the wording of  the freedom of  establishment provisions included 
in the above Europe Agreements points out that these provisions require a Member 
State not to discriminate, both with regard to establishment and subsequent operations, 
against subsidiaries established in that Member State by Czech companies. Thus, the 
scope of  the national treatment requirement is similar to that of  the national treatment 
requirement included in the OECD Declaration and Decisions on International Investment 
and Multinational Enterprises, Bilateral Investment Treaties and the non-discrimination 
clause in tax treaties which are modelled on the basis of  Article 24(4) and Article 24(5) 
OECD MC.2166 This observation does, however, not give an answer to the question whether 

2162 Ibid., 690. 

2163 Cremona, ‘Movement of Persons, Establishment and Services’, 203. See also, albeit in more general terms, 
A. Mayhew, Recreating Europe (Cambridge: Cambridge University Press, 1998), 49.

2164 In the same vein: Dimopoulos, Regulation of foreign investment, 185. Dissenting: Weiss, 252, who concludes 
that the national treatment requirement under the Europe Agreements obliges Parties to recognize 
equivalent foreign qualifications. 

2165 Cf. Chapter V.2.5.2.

2166 Bezborodov, 689. 
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tax discrimination by a Member State against a resident company based on the place of  
residence of  its controlling shareholder constitutes discrimination on the same terms as 
applicable in the context of  the freedom of  establishment under Article 49 TFEU. In the 
author’s view, the common aims and context of  both Europe Agreements, on the one hand, 
and those of  the Treaty on the other, indicate that this question must be answered in the 
affirmative. This position is supported by the fact that all Europe Agreements, except for 
the Europe Agreement concluded with Slovenia, provide in their Joint declarations that “the 
Parties agree that treatment of  the nationals or companies of  one Party shall be considered 
to be less favourable than that accorded to those of  the other Party if  such treatment is 
either formally or de facto less favourable than the treatment accorded to those of  the other 
Party.”2167 These declarations suggest that, similar to the freedom of  establishment under 
Article 49 TFEU, the concept of  non-discrimination must be understood in a substantive 
rather than in a formal fashion.2168

Further support for a converging interpretation of  the discrimination concept under the 
Europe Agreements, insofar as foreign-held subsidiaries are concerned, can be found in the 
case law of  the ECJ in the context of  the free movement of  workers. For example, the cases 
Deutscher Handballbund and Simutenkov concerned the application by the Partnership States of  
certain nationality rules drawn up by a sports federation in that Partnership State. Earlier in 
Bosman, the ECJ had held similar clauses incompatible with the free movement of  workers 
under the Treaty.2169 The question in these cases was whether the contested nationality rules 
also infringed the free movement of  workers included in the Europe Agreement with Slovakia 
and the Partnership and Cooperation Agreement with Russia. For the same reasons as those 
accepted in Bosman and based on both the wording of  the relevant free movement provisions 
under the respective Agreements and their objective, the ECJ held the nationality rules also 
in conflict with the free movement of  workers under these Agreements.2170 According to the 
ECJ, it did not in any way follow from the context or purpose of  the Agreement that it was 
intended to give to the prohibition of  discrimination based on nationality, with respect to 
working conditions as compared to that of  the Member State’s own nationals, any meaning 
other than that which follows from the ordinary sense of  the words.2171 

2167 See point 5 of the Joint declarations of the Czech EA, point 9 of the Bulgarian Agreement, point 4 of the 
Estonian Agreement, point 5 of the Hungarian Agreement, point 4 of the Latvian Agreement, point 4 of 
the Agreement with Lithuania, point 5 of the Polish Agreement, point 10 of the Romanian Agreement and 
point 5 of the Slovakian Agreement.

2168 Cf. Weiss, 249 et seq.

2169 ECJ 15 December 1995, C-415/93, Bosman [1995] ECR I-4921, para. 137. 

2170 ECJ 8 May 2003, C-438/00, Deutscher Handballbund [2003] ECR I-4135, paras 47 et seq.; ECJ 12 April 2005, 
C-265/03, Simutenkov [2005] ECR I-2579, para. 36 et seq.

2171 ECJ 8 May 2003, C-438/00, Deutscher Handballbund [2003] ECR I-4135, para. 49 read in conjunction with 
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Other ECJ decisions point in the same direction. In Wählergruppe Gemeinsam, the ECJ had 
to assess, under the free movement of  workers under the Turkish Association Agreement 
read in conjunction with Article 10(1) of  Decision No. 1/80, an Austrian rule which denied 
workers who are nationals of  another EU Member State or an EFTA state the right to 
stand for election to Workers’ chambers solely on the ground that the workers concerned 
do not hold Austrian nationality.2172 The ECJ held that when determining the scope of  the 
prohibition of  discrimination as regards conditions of  work laid down by Article 10(1) 
of  Decision 1/80, reference should be made to the interpretation given to that principle 
under the freedom of  movement for workers who are nationals of  a Member State of  the 
Union.2173 This approach was held all the more justified because that article is formulated 
in terms almost identical to those of  Article 45(2) TFEU.2174 Since the ECJ had already 
considered comparable requirements in an intra-Union contrary to the free movement of  
workers under Article 45(2) TFEU, it subsequently decided by analogy, that the Austrian 
rules infringed Article 10(1) of  Decision No. 1/80.2175 In Commission v. Austria in a mirror 
situation, and on precisely the same grounds, the ECJ considered the same Austrian rules 
incompatible with the free movement of  workers under Article 45(2) TFEU and other 
international agreements prohibiting discrimination of  workers legally employed in a 
Member State with respect to their work conditions.2176 

Whereas the above cases concerned overt discrimination based on nationality, in 
Pokrzeptowicz-Meyer the ECJ appeared to be willing to transpose its case law concerning 
covert discrimination in the context of  Article 45(2) TFEU to the free movement of  
workers under Article 37(1) of  the Europe Agreement with Poland. The contested measure 
in this case allowed for employment contracts of  limited duration, but for posts for foreign-
language assistants only. In Spotti, the ECJ had already decided that these rules constituted 
covert discrimination and thus were incompatible with the free movement of  workers 
under the Treaty.2177 The ECJ held in Pokrzeptowicz-Meyer that it followed from a comparison 
of  the aims and context of  the Europe Agreement, on the one hand, with those of  the 

para. 34; ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR I-2579, para. 36 et seq.

2172 This provision stipulates the following: “The Member States of the Community shall as regards remuneration 
and other conditions of work grant Turkish workers duly registered as belonging to their labour forces 
treatment involving no discrimination on the basis of nationality between them and Community workers.”

2173 ECJ 8 May 2003, C-171/01, Wählergruppe Gemeinsam [2003] ECR I-4301, para. 73. 

2174 According to this provision, the free movement of workers shall entail “the abolition of any discrimination 
based on nationality between workers of the Member States as regards employment, remuneration and 
other conditions of work and employment.” 

2175 ECJ 8 May 2003, C-171/01, Wählergruppe Gemeinsam [2003] ECR I-4301, paras 75-78.

2176 ECJ 16 September 2004, C-465/01, Commission v. Austria [2004] ECR I-8291, paras 48 et seq.

2177 ECJ 20 October 1993, C-272/92, Spotti [1993] ECR I-5185, para. 21.
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Treaty, on the other hand, that there is no ground for giving to Article 37(1) of  the Polish 
Europe Agreement a meaning different from that which it was found to have by the ECJ in 
Spotti so far as Article 45(2) TFEU is concerned.2178 Based on the wording of  Article 37(1) 
of  the Polish Europe Agreement and the aim of  this agreement entailing the progressive 
integration of  Poland into the Union, the ECJ concluded that the prohibition of  any kind 
of  discrimination of  Polish workers based on their nationality applies as much to direct 
discrimination as to the indirect discrimination which might affect their conditions of  
employment.2179 Consequently, the interpretation of  Article 45(2) TFEU adopted by the 
Court in Spotti could be transposed to Article 37(1) of  the Europe Agreement with Poland. 

In the same fashion, the ECJ transposed in Aprile Srl its interpretation of  the prohibition of  
charges having equivalent effect regarding intra-Union trade to the agreements concluded by 
the Union with non-member countries with reference to the purpose of  these agreements, 
consisting of  the consolidation and extension of  the economic relations existing between 
the parties and the elimination of  obstacles to trade, including import customs duties 
and charges having equivalent effect closely linked with them.2180 The ECJ held that those 
agreements would be deprived of  much of  their effectiveness if  the term “charge having 
equivalent effect” contained in them were to be interpreted as having a more limited scope 
than the same term appearing in the Treaty.2181

The above case law supports the position that the interpretation of  the requirement of  
national treatment as included in Article 45(3) of  the Czech EA and Article 43(3) of  the 
Estonian EA should thus be in line with the interpretation to the freedom of  establishment 
under Article 49 TFEU. This conclusion also promotes international tax neutrality. This 
is because it protects corporate investors from, for example, the Czech Republic carrying 
on genuine economic activities in a Member State through a fixed establishment from less 
favourable tax treatment by that Member State in comparison to similar companies held by 
domestic or EU investors, provided that such an establishment involves a sufficient degree 
of  independence and a sufficient degree of  management and control within the Member 
State concerned. 

4.2.1.1.2 Differential treatment based on the place of residence of the corporate taxpayer

The next question is whether the requirement of  freedom of  establishment under the Czech 
and Estonian EAs prohibits differential tax treatment based on the place of  residence of  

2178 ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 39.

2179 Ibid., para. 42.

2180 ECJ 5 October 1995, C-125/94, Aprile Srl [1995] ECR I-2919, para. 38 et seq.

2181 Ibid., para. 40.
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the taxpayer as well. A close reading of  the relevant provisions demonstrates that this is 
the case, but to a more limited extent in comparison to the freedom of  establishment 
under Article 49 TFEU. In fact, Article 45(3) of  the Czech EA and Article 43(3) of  the 
Estonian EA only require national treatment by a Member State of  branches established 
in their territory which are set up and operated by Czech or, as the case may be, Estonian 
companies. Based on the same arguments provided in the previous section, it is submitted 
that the interpretation of  the requirement of  national treatment as included in Article 45(3) 
of  the Czech EA and Article 43(3) of  the Estonian EA should insofar converge with the 
interpretation given to the freedom of  establishment under Article 49 TFEU in the field of  
corporate income taxation. 

However, according to their wording, the freedom of  establishment provisions included 
in the above Europe Agreements do not govern other forms of  differential tax treatment 
based on the place of  residence of  a taxpayer. Notably, non-resident shareholders suffering 
a less favourable tax treatment in a Member State are not protected by the national treatment 
requirement under these agreements.2182 It is true that this conclusion can be considered to 
be detrimental to both the spirit of  the national treatment requirement included in and 
the objectives of  both Europe Agreements since, after all, income arising from economic 
activities carried out in a Member State can still be taxed more heavily according to whether 
this income is paid out to non-resident or resident shareholders. Also, from the international 
tax neutrality perspective, differential treatment between resident and non-resident 
shareholders should not be endorsed. Nonetheless, in the author’s view, the wording of  the 
relevant provisions does not allow for a more extensive interpretation.

4.2.1.1.3 Differential treatment based on the place where the corporate taxpayer’s capital is 
invested

As stated earlier, one can infer from the wording of  the provisions relating to the freedom 
of  establishment included in the Europe Agreements concluded with the Czech Republic 
and Estonia, that these provisions lay down an obligation for the Member States to grant 
national treatment to the establishment of  branches or subsidiaries by companies of  the 
other contracting state in the respective Member State. Nevertheless, the Europe Agreements 
impose comparable obligations, although sometimes subject to more limitations and 
exceptions, on the other contracting state as well. For example, Article 45(1) of  the Czech 
EA stipulates the following in this regard: 

2182 In the same vein: Bezborodov, 689, who establishes in a comparable context of the Partnership and 
Cooperation Agreements that the national treatment requirement does not enshrine equal treatment of 
the foreign and domestic investing companies that control the subsidiaries. 
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“1. The Czech Republic shall, during the transitional periods referred to in Article 7, facilitate 

the setting up of  operations on its territory by Community companies and nationals. To that 

end, it shall:

(i) grant, from entry into force of  this Agreement for the establishment of  Community 

companies and nationals a treatment no less favourable than that accorded to its own nationals 

and companies, save for the sectors and matters referred to in Annexes XVIa and XVIb, where 

such treatment shall be granted at the latest by the end of  the transitional period referred to in 

Article 7; and

(ii) grant, from entry into force of  this Agreement, in the operation of  Community companies 

and nationals established in the Czech Republic a treatment no less favourable than that 

accorded to its own companies and nationals (..).”

The question comes up whether the freedom of  establishment under Article 45(3) read 
in conjunction with Article 45(1) of  the Czech EA only imposes an obligation of  non-
discrimination on the Member States in their capacity as host state instead of  equally requiring 
the Member States in their capacity as “home state” not to discriminate between domestic 
and transnational establishments. In other words, is a CIT measure which distinguishes 
between investments made domestically and investments made abroad also caught by the 
prohibition of  Article 45(3) read in conjunction with Article 45(1) of  the Czech EA?

In the Dutch scholarly literature, this question has been addressed by various authors. On 
the one hand, according to Weber, it is doubtful whether the judgment in the Bosal case2183, 
which concerned the compatibility with the Treaty of  a home state measure, is also applicable 
under the (Europe) Agreements.2184 Based on an analysis of  the freedom of  establishment 
provisions in these Agreements, Weber concludes that these provisions do not contain the 
free movement principles but that they merely contain a prohibition of  discrimination on 
the grounds of  nationality. On the grounds of  the text and the objective of  the Agreements, 
Weber suggests that the ECJ may very well give a narrower interpretation of  the freedom of  
establishment in the Agreements than it does for the freedom of  establishment as laid down 
in the Treaty. According to Weber, this would mean that the Bosal decision cannot be applied 
analogously. Kiekebeld arrives at the same conclusion. It is true that he acknowledges that it 
would be illogical to require, for instance, Poland to grant national treatment to establishment 
from a Member State in the territory of  Poland while the Member State would at the same 
time be allowed to restrict that establishment. Nonetheless, he concludes that this argument 
is not strong enough to put the wording of  the freedom of  establishment included in the 
Polish Europe Agreement aside. Van den Hurk and Wagenaar, by contrast, take a different 
view based on the purport of  the Agreements. They argue that the Agreements have to 

2183 ECJ 18 September 2003, C-168/01, Bosal [2003] ECR I-9409.

2184 Weber, ‘Het Bosal Holding-arrest’, 1862-1863.
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be considered to be the gateway to the European Union. It would therefore be illogical to 
expect that in a regulation in which, for instance, Poland is required to adapt its legislation 
without distinction on the grounds of  nationality (and thus has to treat EU companies in 
the same way as Polish companies) the Member States would be given the right to restrict 
investments in Poland.2185

In the author’s opinion, both approaches are defensible. The literal wording of  Article 45(3) 
of  the Czech EA indicates that the national treatment obligation is asymmetrical, in that 
this provision can only be seen as a limited right to the freedom of  establishment and, from 
a Netherlands perspective, does not cover a situation whereby, for example, a Netherlands 
company invests in a Czech participation. This approach is supported by the fact that the 
requirement of  national treatment as included in other international arrangements, such 
as the OECD Declaration and Decisions on International Investment and Multinational 
Enterprises and Bilateral Investment Treaties, is traditionally perceived as imposing 
obligations on the host state only in international investment law.2186 On the other hand, 
one should not forget that the same question has also arisen in the past in the context of  
the freedom of  establishment under Article 49 TFEU. According to the wording of  this 
provision, restrictions on the freedom of  establishment of  nationals of  a Member State in 
the territory of  another Member State are prohibited. Here too, one may very well assume 
that the founding Member States intended to achieve nothing other than equal treatment 
of  foreign nationals who moved to another Member State to carry on an economic 
activity there.2187 Nevertheless, the ECJ appeared to broaden the scope of  the freedom of  
establishment provisions substantially, not only by the introduction of  the concept of  overt 
discrimination, but also by extending the non-discrimination requirement to the home state. 
For instance, in Baars the ECJ clearly stated that, even though Article 49 TFEU, like the 
other provisions concerning freedom of  establishment, is, according to its terms, aimed 
particularly at ensuring that foreign nationals are treated in the host Member State in the 
same way as nationals of  that state, it also prohibits the Member State of  origin from 
hindering the establishment in another Member State of  one of  its own nationals.2188 The 
rationale behind this decision can clearly be derived from Daily Mail. The rights guaranteed 
by the provisions relating to the freedom of  establishment would be rendered meaningless 
if  the Member State of  origin could prohibit undertakings from leaving in order to establish 

2185 H. van den Hurk & B. Wagenaar, ‘The far-reaching consequences of the ECJ decision in Bosal and the 
response of the Netherlands’, Bulletin for International Taxation 6 (2004): 269 et seq.

2186 Cf. Chapter V.3.4 and V.3.6. 

2187 Cordewener, ‘The Prohibitions of Discrimination and Restrictions’, 14, with further references. 

2188 ECJ 13 April 2000, C-251/98, Baars [2000] ECR I-2787, para. 28. 
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themselves in another Member State.2189 In other words, limiting the non-discrimination 
requirement to measures taken by the host state only would thus deprive the freedom of  
establishment of  its effet utile. 

One could argue that this case law could be applied by analogy in the context of  Article 
45(3) read in conjunction with Article 45(1) of  the Czech EA. In other words, Article 45(3) 
of  the Czech EA should not be read on a stand-alone basis, but in conjunction with Article 
45(1) of  the same Agreement, which provision imposes a similar obligation of  national 
treatment on the Czech Republic rather than on the Member States not to discriminate 
between the establishment of  EU companies and its own companies. Under this approach, 
a Member State that in its capacity as home state restricts the establishment by a resident 
company of  a subsidiary in the territory of  the Czech Republic by imposing a restrictive 
CIT measure, similarly renders the right of  establishment under Article 45(1) of  the Czech 
EA ineffective, even though this Member State is by itself  not bound by Article 45(1) of  
the Czech EA. 

Although there is not clear case law of  the ECJ to date where the ECJ has confirmed this 
approach, one could derive some support for this approach from Savas and Barkoci and Malik 
which cases were decided in the context of  the provisions relating to the free movement of  
workers under the Association Agreement concluded with Turkey and the one concluded 
with the Czech Republic. In these cases, the ECJ appeared to be willing to extend the scope 
of  these provisions to a right of  residence for the persons concerned, since otherwise the 
right of  access to the labour market and the right to work as an employed person would 
be rendered entirely ineffective.2190 If  one is to transpose the rationale of  this decision by 
analogy to the interpretation of  the freedom of  establishment included in the Czech EA, 
one might conclude that restrictions imposed by a Member State on the establishment by 
its resident companies of  Czech subsidiaries in the territory of  the Czech Republic similarly 
renders the right of  national treatment enjoyed by these Czech subsidiaries ineffective. 

Nonetheless, the Netherlands Supreme Court has answered this question in the negative 
in the context of  the freedom of  establishment under the Polish Europe Agreement. The 
Supreme Court ruled the following in this regard: 

“The second complaint challenges the [lower] Court’s judgment that in the case at hand there is 

no restriction of  the freedom of  establishment prohibited by Article 44 of  the [Polish] Europe 

Agreement. Following the complaint, the purport of  this provision is similar to Article 43 EC 

2189 ECJ 27 September 1988, 81/87, Daily Mail and General Trust PLC [1988] ECR 5483, para. 16.

2190 ECJ 11 May 2000, C-377/98, Savas [2000] ECR I-2927, para. 60; ECJ 27 September 2001, C-257/99, Barkoci 
and Malik [2001] ECR I-6557, para. 43; ECJ 5 October 1995, C-125/94, Aprile Srl [1995] ECR I-2919, para. 40.
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[now, after amendment, Article 49 TFEU]. However, this position is, without reasonable doubt, 

not supported by a comparison between the wording of  both provisions, whereas there are also 

otherwise no clues that Article 44 of  the Europe Agreement should be interpreted such, that 

this provision would – also – be extended to remove restrictions that nationals of  a Member 

State experience in that Member State if  they (wish) to establish in Poland [unofficial translation, 

DS].”
2191

In the context of  the Europe Agreement concluded with Hungary and under indirect 
reference to the Netherlands Supreme Court decision, the German Bundesfinanzhof took the 
same approach in its decision dated 23 June 2010.2192 

Nonetheless, the motivation of  the decision of  the Netherlands Supreme Court is 
convincing to a limited extent only. The reason is that the Court focuses on the obligation 
of  national treatment as imposed on the Netherlands by virtue of  Article 45(3) of  the Czech 
EA. However, this is not the central question. The central question is whether the national 
treatment as imposed on the Czech Republic by virtue of  Article 45(1) of  the Czech EA implies 
that the Netherlands is not allowed, as the home state, to restrict the establishment by a 
Netherlands parent company of  a subsidiary in the Czech Republic. Quite unsatisfactorily, 
this question is not addressed by the Netherlands Supreme Court at all. 

To sum up, the literal wording of  the provisions relating to the freedom of  establishment 
included in the Czech EA indicates that a CIT measure which distinguishes between 
investments made domestically and investments is not governed by the requirement of  
national treatment. On the other hand, a teleological interpretation of  these provisions 
implies that restrictive CIT measures which distinguish between the place where a taxpayer’s 
capital is invested should fall under the scope of  the national treatment requirement as well. 
In the author’s view, the latter approach should be preferred from the perspective of  the 
international tax neutrality benchmark. This is because European and Czech companies 
performing the same genuine economic activities in the Czech Republic should be able 
to compete with each other on an equal footing and, hence, be subject to the same level 

2191 Netherlands Supreme Court 14 April 2006, No. 41 815, Beslissingen in Belastingzaken 254 (2006), para. 3.9. 
Advocate General Wattel in his Opinion in this case came to the conclusion that the ECJ’s case law does 
not support the position that the interpretation of Article 43 EC, as reflected in cases such as Daily Mail 
and Baars, can be extended to Article 44(3) of the Polish Europe Agreement; cf. Opinion Advocate General 
Wattel delivered on 28 December 2005, No. 41 815, Beslissingen in Belastingzaken 254 (2006), point 9.8.

2192 Bundesfinanzhof 23 June 2010, I R 37/09, Internationales Steuerrecht 19 (2010): 740-742, para. 6.b. The Court 
considered the following: “Doch gewähren die Mitgliedstaaten der Europäischen Gemeinschaften nach 
Art. 44 Abs. 3 des Assoziationsabkommens mit Ungarn nicht das von Art. 43 EG umfassend geschützte 
Recht auf freie Niederlassung, sondern (nur) im jeweiligen Mitgliedstaat für die Niederlassung ungarischer 
Gesellschaften und Staatsangehöriger sowie für deren Geschäftstätigkeit eine (eingeschränkte) 
Inländergleichbehandlung. Die Beteiligung eines Inländers an einer ungarischen Kapitalgesellschaft in 
Ungarn ist hiernach nicht geschützt.” 
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of  corporate income taxation. This ideal would be jeopardized if  a Member State were to 
be allowed, in its capacity as home state, to subject income from investments made in the 
Czech Republic to a discriminatory corporate income tax.

4.2.1.2 Comparability

As was established above, discrimination exists if  comparable situations are treated 
differently. In this regard, tax liability constitutes a main criterion in order to establish 
comparability under the Treaty freedoms. In addition, comparability can be established or 
confirmed on the basis of  the purpose of  the tax legislation at issue and on the basis of  a 
formal instrument, such as a tax treaty, in which comparability is accepted. The question 
arises whether the question of  comparability should be assessed on the basis of  other, more 
restrictive criteria under the freedom of  establishment included in the Europe Agreements 
compared to those applied under the Treaty freedoms. The ECJ has not addressed this 
question in its case law to date and there is barely any academic literature which expressly 
deals with this issue.

In the author’s view, the above question must be answered in the negative by analogy to 
the analysis made in section 2.1 of  this chapter in the context of  the free movement of  
capital under Article 63(1) TFEU as this provision applies between Member States and 
third countries. This is not only based on the common aims and context of  the Europe 
Agreements with those of  the Treaty and the freedom of  establishment included therein, 
but also on the fact that the ECJ appears to address the question of  comparability in a 
converging manner in the context of  the free movement of  capital under Article 63(1) 
TFEU as it applies between Member States and third countries. In addition, a uniform 
determination of  comparability both in intra-Union and third-country situations promotes 
the idea of  international tax neutrality as well. It would be detrimental to this idea if  
investments involving the Czech Republic could categorically be treated less favourably 
than intra-Union investments. 

4.2.1.3 Most-favoured-nation treatment under the freedom of establishment in the 
field of corporate income taxation

In Chapter V.2.5.3 it was concluded on the basis of  the case law of  the ECJ that the 
freedom of  establishment under Article 49 TFEU does not require a Member State to grant 
taxpayers the right to apply, of  the tax treaties concluded by that Member State with two 
other Member States, the tax treaty most favourable to them. As concerns non-distributive 
tax rules which are included in the domestic tax law of  a Member State, it was subsequently 
concluded that there still might be some room for the application of  the most-favoured-

4.2.1.3 Most-favoured-nation treatment under the freedom of establishment
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nation doctrine in the field of  corporate income taxation in certain circumstances, since the 
case law of  the ECJ does not fully rule out this possibility. 

The question comes up whether these conclusions are also valid as far as the freedom of  
establishment included in the Czech and Estonian EAs is concerned. To date, the ECJ 
has not explicitly addressed this issue. Nevertheless, with regard to the Czech EA, there 
can hardly be any doubt that Member States are not under any obligation to grant most-
favoured-nation treatment to the establishment and/or operation of  Czech companies and 
branches in the territory of  that Member State. The wording of  Article 45(3) of  the Czech 
EA is clear in this regard in that it only requires Member States to grant national treatment, 
and not most-favoured-nation treatment. As concerns the Agreement concluded with 
Estonia, by contrast, this is different. Article 43(3) of  the Estonian EA requires Member 
States, subject to a number of  derogations, to grant the better of  national treatment and most-
favoured-nation treatment for both the establishment of  Estonian companies and in their 
subsequent operations of  subsidiaries or branches in the territory of  the respective Member 
State.2193 Nevertheless, pursuant to Article 57(1) of  this Agreement, the requirement of  
most-favoured-nation treatment “shall not apply to the tax advantages which the Parties are 
providing or will provide in the future on the basis of  agreements to avoid double taxation, 
or other tax arrangements.” In the author’s view, this specific carve-out implies that Member 
States are not bound to the requirement of  most-favoured-nation in the field of  corporate 
income taxation as far as the application of  tax treaties is concerned.2194 This position finds 
support in a decision by the German Bundesfinanzhof dated 26 May 2004. With reference to a 
comparable tax carve-out provision included in the Partnership and Cooperation Agreement 
with Russia2195, the German Supreme Court rightly rejected the claim by a Russian parent 
which received dividends from its German subsidiary to the more favourable tax treatment 
available under various tax treaties concluded by Germany with other states.2196 This outcome 
is in line with the decision of  the ECJ in D. as well. In fact, as the ECJ’s ruling in D. implies 

2193 It is recalled that Article 43(1) of the Estonian Agreement provides the following: “1. The Community and 
its Member States shall grant, except for the sectors included in Annex VII, (i) from entry into force of this 
Agreement, treatment no less favourable than that accorded by Member States to their own companies 
or to any third country company, whichever is the better, with regard to the establishment of Estonian 
companies; (ii) from entry into force of this Agreement, to subsidiaries and branches of Estonian companies, 
established in their territory, treatment no less favourable than that accorded by Member States to their 
own companies and branches or to subsidiaries and branches of any third country company established 
in their territory, whichever is the better, in respect of their operation.”

2194 See also Bezborodov, 687, who concludes in the context of the Partnership and Cooperation Agreements 
that the MFN obligation does not entail any significant tax consequences since the MFN treatment only 
resolves the national protectionism issues that concern differentiation of the inbound investments on 
grounds of the investors' foreign jurisdiction. Tax laws seldom envisage such differentiation.

2195 Cf. Article 49(1) of this Agreement. 

2196 Bundesfinanzhof 26 May 2004, I R 54/03, Internationales Steuerrecht 23 (2004): 833-835, para. 3.b.bb.
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that the situation of  two taxpayers falling under different tax treaties is not comparable as far 
as the application of  these treaties is concerned, one could even wonder whether the specific 
tax carve-out provision still has an autonomous meaning or whether it does no more that 
merely confirm the approach taken by the ECJ in D. The previous conclusion is similarly valid 
with regard to advantages granted under EU secondary tax law, notably those provided for by 
the Parent-Subsidiary Directive, the Interest & Royalty Directive and the Merger Directive. 
This is based on the fact that the wording of  the tax carve-out provision not only excludes 
tax advantages provided on the basis of  tax treaties, but also those provided on the basis of  
other tax arrangements. The benefits of  these Directives therefore need not be extended to 
the relationships with Estonia under Article 43(3) of  the Estonian EA. 

The tax carve-out provision under Article 57(1) of  the Agreement does not exclude 
advantages provided by a Member State based on that Member State’s domestic tax laws 
from its scope. This raises the related question as to the extent to which Member States are 
required to also grant such advantages to Estonian companies or branches based on the most-
favoured-nation principle included in Article 43(3) of  the Estonian EA. In this respect, it is 
recalled that to the extent distributive rules included in domestic law are concerned, one can 
infer from Columbus Container Services that the ECJ does not see room for the application of  
the most-favoured-nation doctrine.2197 In the author’s view, there is no reason to assume that 
this decision could not be applied by analogy under the Estonian EA. This holds even more 
true since Member States would otherwise be required to tax investments from Estonia 
more favourably than comparable investments from other Member States, which would 
infringe the principle of  taxpayer equity. On the other hand, as far as non-distributive tax 
rules under national law are concerned, there still might be some room for the application 
of  the most-favoured-nation doctrine in the field of  corporate income taxation in certain 
circumstances, at least under the Treaty freedoms. This implies that the most-favoured-
nation doctrine may be invoked as far as tax measures are concerned which involve the 
exercise by a Member State under national law of  its taxation powers, provided that the 
situations are otherwise comparable. In the author’s view, it would not be detrimental to 
the benchmark of  international tax neutrality to extend this conclusion to investments 
involving Estonia as well. After all, Estonian companies and EU companies performing 
the same economic activities in the same contracting state should be able to compete with 
each other on an equal footing and, hence, be subject to the same level of  taxation in that 
Member State. This would, for instance, imply that discrimination exists if  a Member State 
distinguishes between intra-Union and Estonian investments according to the tax rate or 
tax regime applicable in the Estonia, which discrimination should subsequently be justified. 

2197 See Chapter V.2.5.3. 
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4.2.2 Stabilisation and Association Agreements

As concerns the requirement of  non-discrimination, the Stabilisation and Association 
Agreements can be grouped into a single category according to the design of  their provisions 
on the freedom of  establishment. Taking Article 50(3) of  the Agreement concluded with 
Albania as a benchmark, it is observed that the wording of  this provision is similar to Article 
43(3) of  the Estonian EA, as discussed in the previous sections, and requires Member 
States, subject to a number of  derogations, to grant the better of national treatment and most-
favoured-nation treatment for both the establishment and in the subsequent operations 
of  subsidiaries or branches in the territory of  the respective Member State by Albanian 
companies.2198 In addition, this Agreement similarly excludes tax advantages “that the Parties 
are providing or will provide in the future on the basis of  Agreements designed to avoid 
double taxation or other tax arrangements” from the scope of  the most-favoured-nation 
requirement.2199 The question arises whether and to which extent the interpretation of  the 
concept of  discrimination underlying Article 50(3) of  the Albanian SAS should diverge 
compared to the interpretation given to this concept in an intra-Union context.

Given the similarity in wording between Article 43(3) of  the Estonian EA and Article 50(3) 
of  the Albanian SAS, and given the fact that both Agreements pursue the same objectives 
of  promoting international economic integration between the Member States and Albania 
and the Member States Estonia by means of  liberalization of  trade and investment, it is 
safe to conclude that the analysis and conclusions drawn in the context of  the freedom 
of  establishment included in the Estonian EA are mutatis mutandis valid with regard to the 
freedom of  establishment under Article 50(3) of  the Albanian Stabilisation and Association 
Agreement and the other Stabilisation and Association Agreements. Reference is therefore 
made to the previous sections. 

4.2.3 Partnership and Cooperation Agreements

As concerns the requirement of  non-discrimination, the Partnership and Cooperation 
Agreements can be grouped into a single category according to the design of  their provisions 
on the freedom of  establishment in that all these Agreements impose a requirement on 
Member States of  most-favoured-nation treatment, but not of  national treatment, for the 

2198 It is recalled that Article 50(3) of the Agreement provides the following: “3. The Community and its Member 
States shall grant, from the date of entry into force of this Agreement: (i) as regards the establishment 
of Albanian companies, treatment no less favourable than that accorded by Member States to their 
own companies or to any company of any third country, whichever is the better; (ii) as regards the 
operation of subsidiaries and branches of Albanian companies, established in their territory, treatment 
no less favourable than that accorded by Member States to their own companies and branches, or to any 
subsidiary and branch of any third country company, established in their territory, whichever is the better.”

2199 Article 66(1) of the Albanian SAS.
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establishment of  companies from the respective Partnership State and/or in the operation 
of  these companies and/or their branches in the territory of  the Partnership State. Within 
this single category of  Agreement, three subcategories can nevertheless be distinguished. 
Under the Armenian PCA, for example, Member States must grant extra Union most-
favoured-nation treatment to the establishment of  subsidiaries or branches in the territory 
of  the respective Member State by Armenian companies. In addition, Member States 
must grant extra Union most-favoured-nation treatment to the subsequent operations of  
Armenian branches and intra Union most-favoured-nation treatment to the subsequent 
operations of  Armenian subsidiaries in the territory of  the respective Member State.2200 
Secondly, the Agreement concluded with Kyrgyzstan, for example, provides for an obligation 
of  extra Union most-favoured-nation treatment both as regards the establishment by 
Kyrgyz companies and the subsequent operations of  their subsidiaries and branches in the 
territory of  the respective Member State.2201 A last subcategory is found in the Partnership 
Agreement concluded with Russia. Article 28 of  this Agreement requires the Member States 
to grant extra Union most-favoured-nation treatment to the establishment of  subsidiaries 
and branches and the better of  extra and intra-most-favoured-nation treatment to the 
subsequent operation of  Russian subsidiaries in the territory of  the respective Member 
State. As regards the subsequent operations of  Russian branches in the territory of  the 
respective Member State, the Member States must grant extra Union most-favoured-nation 
treatment.2202 

2200 Article 23 of the Armenian PCA provides the following: “1. The Community and its Member States shall 
grant treatment no less favourable than that accorded to any third country for the establishment of 
Armenian companies as defined in Article 25d. 2. Without prejudice to the reservations listed in Annex 
IV, the Community and its Member States shall grant to subsidiaries of Armenian companies established 
in their territories a treatment no less favourable than that granted to any Community companies, in 
respect of their operation. 3. The Community and its Member States shall grant to branches of Armenian 
companies established in their territories treatment no less favourable than that accorded to branches of 
companies of any third country, in respect of their operations.”

2201 Article 23(1) of the Kyrgz Agreement provides the following: “The Community and its Member States shall 
grant treatment no less favourable than that accorded to any third country for the establishment of Kyrgyz 
companies as defined in Article 25 by means of the setting up of subsidiaries and branches and shall 
grant to subsidiaries and branches of Kyrgyz companies established in their territory treatment no less 
favourable than that accorded to any third country company or branch respectively, in respect of their 
operations, and this in conformity with their legislation and regulations.”

2202 Article 28 of the Russian Agreement provides the following: “1. The Community and its Member States 
of the one part and Russia of the other part, shall grant to each other treatment no less favourable than 
that accorded to any third country, with regard to conditions affecting the establishment of companies 
in their territories and this in conformity with the legislation and regulation applicable in each Party. 2. 
Without prejudice to the reservations listed in Annex 3, the Community and its Member States shall grant 
to Community subsidiaries of Russian companies a treatment no less favourable than that granted to 
other Community companies or to Community companies which are subsidiaries of any third country 
companies whichever is the better, in respect of their operation and this in conformity with their legislation 
and regulations. (…) 4. The Community and its Member States of the one part and Russia of the other part 
shall grant to branches of Russian and Community companies respectively a treatment no less favourable 
than that accorded to branches of companies of any third country, in respect of their operation and this in 
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The question arises whether and to which extent the interpretation of  the concept of  
discrimination underlying the provisions on the freedom of  establishment included in the 
Partnership and Cooperation Agreements should diverge compared to the interpretation 
given to this concept in an intra-Union context. To the extent restrictive CIT measures are 
concerned which distinguish between domestic and transnational situations, it is clear from 
the wording of  the said provisions that such restrictive tax measures are not covered. This 
is simply because these provisions only impose a most-favoured-nation requirement on 
Member States, and not a requirement of  national treatment. To that extent, the scope of  
the freedom of  establishment under all Partnership and Cooperation Agreements is much 
more limited than that of  the freedom of  establishment under Article 49 TFEU. 

As far as the requirement of  most-favoured-nation treatment is concerned, it is acknowledged 
that the Partnership and Cooperation Agreements show some diversity in this regard, as was 
demonstrated above. It is submitted, however, that these differences are immaterial in the 
field of  corporate income taxation. The reason is that all Agreements contain a specific 
tax carve-out clause which excludes tax advantages “that the Parties are providing or will 
provide in the future on the basis of  Agreements designed to avoid double taxation or 
other tax arrangements” from the scope of  the most-favoured-nation requirement.2203 It 
is observed that the wording of  this provision is identical to Article 57(1) of  the Estonian 
EA. It is therefore safe to conclude that the analysis made in section 4.2.1.3 of  this chapter 
in the context of  the Estonian EA is similarly valid here. This means that Member States 
are not bound to the requirement of  most-favoured-nation treatment in the field of  
corporate income taxation as far as the application of  tax treaties or provisions under EU 
secondary tax law is concerned. On the other hand, as far as non-distributive tax rules under 
national law are concerned, there still might be some room for the application of  the most-
favoured-nation doctrine in the field of  corporate income taxation in certain circumstances, 
by analogy to the analysis made in said the section above in the context of  the Estonian 
EA. This implies that discrimination may be identified if, for example, a Member State 
distinguishes between investments involving third countries and investments involving one 
of  the Partnership States according to the tax rate or tax regime applicable in the respective 
Partnership State, which discrimination should subsequently be justified. 

4.2.4 Euro-Mediterranean Association Agreements

The Euro-Mediterranean Association Agreements can be grouped into two categories 
according to the design of  their provisions on the freedom of  establishment. The first 

conformity with their legislation and regulations.”

2203 Cf. for example, Article 49(1) of the Russian Agreement.
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category can be found in the Agreement concluded with Jordan. In this regard, it can be 
observed that Article 30 of  this Agreement is virtually identical to that of  Article 23 of  
the Partnership and Cooperation Agreement concluded with Armenia as discussed in the 
previous section.2204 In addition, Article 100 of  the Jordan EMAA provides that, as regards 
direct taxation, “nothing in the Agreement shall have the effect of  extending the fiscal 
advantages granted by either Party in any international agreement or arrangement by which 
it is bound.”

Given the similarity in wording between Article 30 of  the Jordan EMAA and Article 23 
of  the Armenian PCA, and given the common objectives of  both Agreements, it is safe 
to conclude that the analysis and conclusions drawn in the context of  the freedom of  
establishment included in the Armenian PCA are mutatis mutandis valid with regard to the 
freedom of  establishment under Article 30 of  the Jordan EMAA. This means that the scope 
of  the freedom of  establishment under the Jordan EMAA is much more limited than that 
of  the freedom of  establishment under Article 49 TFEU in that Member States are not 
prevented from distinguishing between domestic investments and investments involving 
Jordan. Only as far as non-distributive tax rules under the national tax laws of  the Member 
States are concerned might there still be some room for the application of  the most-
favoured-nation doctrine in the field of  corporate income taxation in certain circumstances, 
for instance where a Member State distinguishes between intra-Union and investments 
involving Jordan according to the tax rate or tax regime applicable in Jordan. 

The second category can be found in the Euro-Mediterranean Association Agreements 
concluded with Algeria, Egypt, Israel, Lebanon, Morocco, Palestinian Authority and Tunisia. 
In this regard, it suffices to observe that these Agreements do not provide for independent 
liberalization requirements relating to the freedom of  establishment. As was demonstrated 
in Chapter VI.4.4.5, these Agreements only contain an obligation to cooperate rather than to 
liberalize transnational establishment or merely confirm or incorporate (a part of) the existing 
obligations under the GATS in order to achieve the aims of  the Agreement. Apart from 
the question that these obligations cannot be directly relied on by taxpayers, the impact of  
these obligations in the field of  corporate income taxation, with regard to the liberalization 
requirements under the GATS, is fairly limited, as was demonstrated in Chapter V.3.5.1. 

2204 Article 30 of the Agreement concluded with Jordan provides the following: “1. (a) The Community and its 
Member States shall grant for the establishment of Jordanian companies treatment no less favourable 
than that accorded to like companies of any third country. (b) Without prejudice to the reservations listed 
in Annex V, the Community and its Member States shall grant to subsidiaries of Jordanian companies 
established in a Member State treatment no less favourable than that accorded to any like Community 
company, in respect of their operations. (c) The Community and its Member States shall grant to branches 
of Jordanian companies, established in a Member State, treatment no less favourable than that accorded 
to like branches of companies of any third country, in respect of their operations.”
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4.2.5 Cotonou Agreement

As was established in Chapter VI.3.5.6, the Cotonou Agreement contains a separate Annex 
II which lays down the terms and conditions of  financing by the Investment Facility and the 
European Investment Bank. In this regard, it is recalled that Article 13 of  Annex II provides 
for a specific non-discrimination clause for business entities which stipulates, subject to 
reciprocity, the following: 

“As regards arrangements that may be applied in matters of  establishment and provision of  

services, the ACP States, on the one hand, and the Member States, on the other, shall treat 

nationals and companies or firms of  the ACP States and nationals and companies or firms of  

the Member States respectively on a non-discriminatory basis.”

The question comes up how this non-discrimination requirement should be interpreted 
in the field of  corporate income taxation. In this regard, it is observed that the wording 
of  Article 13 of  Annex II substantially resembles the wording of  Article 176 of  Council 
Decision 86/283 which formerly applied between the Member States and the OCTs.2205

In Kaefer, the ECJ was asked whether Polynesia (one of  the French OCTs) had infringed 
Article 176 of  the above Council Decision by refusing to convert a visa issued for the 
purposes of  tourism to a German national into a residence permit locally. The ECJ held 
the following: 

“16 That right of  establishment and provision of  services is governed, in accordance with the 

special provisions adopted under Article 136 of  the EEC Treaty, by Article 176 of  Decision 

86/283, which provides that the relevant authorities of  the overseas countries and territories 

are to treat nationals and companies or firms of  other Member States on a non-discriminatory 

basis, subject to reciprocal treatment.

17 Thus, when, in an overseas country or territory of  a Member State, the right of  access of  

nationals of  that Member State, other than those from the country or territory in question, 

to certain activities as a self-employed person is subject to certain restrictions, such as prior 

authorization of  establishment, those restrictions also apply to nationals of  other Member States.

(…)

19 Consequently, the arrangements governing matters of  establishment and provision of  

services in the overseas countries and territories, including the prerequisite right to enter and 

reside in those countries and territories, must be applied without discrimination only to nationals 

2205 Subject to the same reciprocity clause as included in Article 13 of Annex II, this provision stipulated the 
following: “As regards the arrangements that may be applied in matters of establishment and provision 
of services, the relevant authorities of the countries and territories shall treat nationals and companies or 
firms of Member States on a non-discriminatory basis.”
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of  Member States who actually carry on or seek to carry on an activity as a self-employed person 

under the same conditions as those applied to nationals of  the Member State of  which the overseas country or 
territory in question is a dependency, subject to the condition of  reciprocity laid down in Article 176 

of  Decision 86/283 [italics added, DS].”
2206

From this decision it is generally inferred in the scholarly literature that Article 176 of  the 
said OCT Decision 1986 only required the French OCT at hand not to differentiate between 
nationals of  different Member States, but that the French OCT were not prohibited to grant 
to its own nationals better treatment compared to nationals of  other Member States.2207

The question arises whether the interpretation in the context of  Article 176 of  the OCT 
Decision 1986 can be transposed to Article 13 of  Annex II of  the Cotonou Agreement. 
A mere comparison of  the substantial similarity in wording of  both provisions suggests 
that this question must be answered in the affirmative. This is confirmed by the aim of  the 
Cotonou Agreement, which is primarily directed to the social dimension of  the current 
process of  globalization rather than to liberalization of  transnational investment as can be 
seen from the fact that the provisions of  the Cotonou agreement itself  merely focus on 
investment promotion and protection rather than on liberalization. It is hard to believe that 
the contracting parties wished to fully liberalize transnational establishment and services 
in a single provision without any of  the further conditions or reservations seen in virtually 
all Agreements discussed in the previous sections. Although the author agrees that the 
benchmark of  international tax neutrality would be served better by a more comprehensive 
non-discrimination clause requiring national treatment as well, it must be concluded that it is 
clear from the objectives pursued by the Cotonou Agreement and the wording and context 
of  Article 13 of  Annex II, given the ECJ’s ruling in Kaefer, that the contracting parties 
have not been willing to introduce a requirement of  national treatment in matters relating 
to establishment. Hence, Member States are only prohibited under Article 13 of  Annex 
II of  the Cotonou Agreement from differentiating between companies established in the 
various ACP States. On the other hand, they are allowed to distinguish between their own 
companies and companies established in any ACP State. 

The question subsequently comes up what the significance of  this conclusion is in the field 
of  corporate income taxation. More specifically, the question is whether the said provision 

2206 ECJ 12 December 1990, C-100/89 and C-101/89, Kaefer and Procacci [1990] ECR I-4647. 

2207 K.J.M. Mortelmans & H.A.G. Temmink, ‘Het vrije personenverkeer tussen de Nederlandse Antillen en 
Aruba en de Europese Gemeenschap’, in Met het oog op Europa. De Europese Gemeenschap De Nederlandse 
Antillen en Aruba. Tijdschrift voor Antilliaans Recht - Justicia (November 1991): 72; O. Th. Genée, ‘Het recht 
van vestiging en de vrijheid van dienstverlening in de betrekkingen tussen de Nederlandse Antillen en de 
Europese Gemeenschap’, in Met het oog op Europa. De Europese Gemeenschap De Nederlandse Antillen en 
Aruba. Tijdschrift voor Antilliaans Recht - Justicia (November 1991): 102. 
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requires Member States not to differentiate in the field of  corporate income taxation between 
the various ACP States. In the author’s view, one can infer by analogy from Article 52(1) of  
the Cotonou Agreement that this was not intended by the contracting states. Based on this 
provision, the most-favoured-nation treatment granted in accordance with the provisions 
of  this Agreement “does not apply to tax advantages which the Parties are providing or 
may provide in the future on the basis of  agreements to avoid double taxation or other tax 
arrangements, or domestic fiscal legislation.” Although it is doubtful whether, technically 
speaking, this tax carve-out provision applies to the non-discrimination requirement under 
Article 13 of  Annex II of  the Cotonou Agreement as well, it is clear that the contracting 
states wished to retain their sovereignty in distinguishing in their tax laws between different 
transnational investments. In the author’s view, it is therefore safe to conclude that Article 
13 of  Annex II of  the Cotonou Agreement allows the Member States to differentiate in the 
field of  corporate income taxation between the various ACP States. This implies that, on 
balance, the impact of  the non-discrimination requirement under this provision in the field 
of  corporate income taxation is fairly limited. 

4.2.6 Association Agreements concluded with other third countries or groups of third 
countries

As was established in Chapter VI.3.5.7, the Association Agreement with Chile provides for 
freedom of  establishment, by virtue of  Article 132 of  this Agreement, although subject 
to major exceptions and derogations.2208 The question arises as to the extent to which this 
provision must be interpreted differently, with regard to the question of  discrimination, 
compared to the freedom of  establishment under Article 49 TFEU in the field of  corporate 
income taxation. In this regard, it is observed that the wording of  Article 132 of  the Chilean 
AA is comparable to that of  Article 43(3) of  the Estonian EA, discussed in section 4.2.1 
of  this chapter. Given this similarity in wording, and given the fact that both Agreements 
pursue the same objectives2209, it is safe to conclude that the analysis and conclusions drawn 
in the context of  the freedom of  establishment included in the Estonian EA are mutatis 
mutandis valid with regard to the freedom of  establishment under Article 132 of  the Chilean 
AA. This implies that the freedom of  establishment under Article 113 of  the Chilean AA 

2208 It is recalled that this provision stipulates the following: “In the sectors inscribed in Annex X, and subject 
to any conditions and qualifications set out therein, with respect to establishment, each Party shall grant 
to legal and natural persons of the other Party treatment no less favourable than that it accords to its own 
legal and natural persons performing a like economic activity.”

2209 It is recalled in this regard that the Chilean AA can be placed in the light of the Communication “Global 
Europe: Competing in the world” released in 2006 in which the Commission stressed the need for Free 
Trade Agreements to be “comprehensive and ambitious in coverage, aiming at the highest possible degree 
of trade liberalisation including far-reaching liberalisation of services and investment.” See Communication 
from the Commission, ‘Global Europe: Competing in the World’, 9. 



563

Chapter VII4.2.6 Association Agreements concluded with other third countries or groups of third countries

must not be interpreted differently, with regard to discrimination, in comparison to Article 
43(3) of  the Estonian EA in the field of  corporate income taxation.2210 However, one 
further distinction must be made in this respect. Pursuant to Annex X.1.a to the Association 
Agreement, Member States are not obliged to extend treatment accorded to subsidiaries of  
Chilean companies formed in accordance with the law of  a Member State to branches or 
agencies established by a Chilean company in a Member State. This implies that differential 
treatment by a Member State of  resident and Chilean companies, with regard to branches 
established in the territory of  that Member State, is permitted. Thus, the scope of  the 
national treatment requirement in the field of  corporate income taxation is more limited 
than that of  Article 43(3) of  the Estonian EA. 

At first glance, the above conclusion would be just as valid with regard to the recently 
concluded Economic Partnership Agreement between the CARIFORUM states and the 
Union, the provisions of  which relating to the freedom of  establishment are drafted in a 
comparable way and use comparable definitions as those under the Agreement concluded 
with Chile. This agreement is essentially a trade agreement which nonetheless provides for 
far-reaching liberalization of  investment by virtue of  its Articles 67(1), 68(1) and 70(1) by 
imposing a requirement of  both most-favoured-nation and national treatment.2211 At the 
same time, however, this agreement contains two tax carve-out provisions which reduce 
the impact of  the liberalization requirements significantly. Firstly, Article 70(3)(b) of  the 
Agreement provides that the requirement of  most-favoured-nation treatment does not apply 
to treatment granted under any international agreement or arrangement relating wholly or 
mainly to taxation. Secondly, Article 224(1)(h) of  the Agreement provides that the national 

2210 See also: Sester & Cárdenas, ‘The Extra-Communitarian Effects of Centros, Überseering and Inspire Art’, 
410-411, who conclude that the national treatment requirement principle, as is set out in the Association 
Agreement with Chile, requires that the freedom of establishment must be granted to companies 
duly incorporated under the law of Chile to the same extent that this freedom is granted by the ECJ to 
companies duly incorporated under the law of a Member State. See for a more general elaboration on 
the Agreement: Reiter, ‘EU-Mexico Free Trade Agreement’, 89 et seq. who observes that this agreement 
represents the first time that the EU and its Member States have agreed to commitments on establishment 
in a bilateral agreement with another party. As concerns free trade agreements, this conclusion indeed 
holds true. 

2211 “1. With respect to market access through commercial presence, the EC Party and the Signatory 
CARIFORUM States shall accord to commercial presences and investors of the other Party a treatment 
no less favourable than that provided for in the specific commitments contained in Annex IV. (.) 1. In the 
sectors where market access commitments are inscribed in Annex IV and subject to any conditions and 
qualifications set out therein, with respect to all measures affecting commercial presence, the EC Party 
and the Signatory CARIFORUM States shall grant to commercial presences and investors of the other 
Party treatment no less favourable than that they accord to their own like commercial presences and 
investors.” (…) 1. With respect to any measures affecting commercial presence covered by this Chapter: 
(a) the EC Party shall accord to commercial presences and investors of the Signatory CARIFORUM States a 
treatment no less favourable than the most favourable treatment applicable to like commercial presences 
and investors of any third country with whom it concludes an economic integration agreement after the 
signature of this Agreement.”
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treatment requirement may not prevent Member States from the adoption or enforcement 
of  measures which are inconsistent with the national treatment requirement, provided that 
the difference in treatment is aimed at ensuring the effective or equitable imposition or 
collection of  direct taxes in respect of  economic activities, investors or service suppliers 
of  that Member State, subject to the requirement that such measures are not applied in a 
manner which would constitute a means of  arbitrary or unjustifiable discrimination between 
the parties.2212 It is observed that the wording of  this tax carve-out closely resembles the 
wording of  the specific tax carve-out provision under Article XIV(d) of  the GATS, as 
discussed in Chapter V.3.5.1. Given this similarity, the contracting parties apparently wished 
to reduce the impact of  the national treatment requirement in the field of  corporate income 
taxation on the same terms as applicable under the GATS. The autonomous meaning of  
the national treatment requirement in the field of  corporate income taxation can therefore 
be considered fairly limited. 

4.2.7 Conclusion

Above, the question has been examined whether the provisions relating to the freedom 
of  establishment under the APC Agreements must be interpreted differently, with regard 
to the question of  discrimination, compared to Article 49 TFEU in the field of  corporate 
income taxation. Taking Article 45(3) of  the Czech EA as a benchmark, this question must 
be answered in the affirmative. This provision is comparable, albeit not fully identical to 
Article 49 TFEU in that it stipulates that Member States must grant national treatment for 
the establishment of  companies of  the contracting parties and in their operations. One can 
conclude that this right is essentially only concerned with national treatment of  branches 
or subsidiaries set up in a Member State by companies established in the respective APC 
country. Other forms of  differential tax treatment based on the taxpayer’s place of  residence 
are not caught. In addition, restrictive CIT measures applied by Member States to outward 
third-country investments are not affected either. This conclusion also holds true with 
regard to the Europe Agreements concluded with Bulgaria, Hungary, Poland, Romania, 

2212 Based on the same provision, measures that are aimed at ensuring the equitable or effective imposition 
or collection of direct taxes include measures taken by the Member State under its taxation system which: 
(i) apply to non-resident investors and services suppliers in recognition of the fact that the tax obligation 
of non-residents is determined with respect to taxable items sourced or located in the Member State’s 
territory; or (ii) apply to non-residents in order to ensure the imposition or collection of taxes in the 
Member State’s territory; or (iii) apply to non-residents or residents in order to prevent the avoidance or 
evasion of taxes, including compliance measures; or (iv) apply to consumers of services supplied in or from 
the territory of the other Party in order to ensure the imposition or collection of taxes on such consumers 
derived from sources in the Member State’s territory; or (v) distinguish investors and service suppliers 
subject to tax on worldwide taxable items from other investors and service suppliers, in recognition of the 
difference in the nature of the tax base between them; or (vi) determine, allocate or apportion income, 
profit, gain, loss, deduction or credit of resident persons or branches, or between related persons or 
branches of the same person, in order to safeguard the Member State’s tax base.
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Slovakia, Estonia, Latvia, Lithuania and Slovenia. Furthermore, as far as the interpretation 
of  most-favoured-nation treatment under the freedom of  establishment included in the 
Europe Agreements is concerned, one can conclude that this interpretation should not 
diverge compared to the interpretation of  this concept in an intra-Union context under the 
Treaty freedoms. This means that only as far as non-distributive tax rules under national 
law are concerned might there still be some room for the application of  the most-favoured-
nation doctrine in the field of  corporate income taxation under these Agreements. This 
conclusion is irrespective of  the fact that some of  the Europe Agreements contain a specific 
most-favoured-nation clause. The reason is that these Agreements explicitly exclude tax 
advantages provided on the basis of  tax treaties or on the basis of  other tax arrangements 
from the scope of  the most-favoured-nation clause. The above conclusions are mutatis 
mutandis valid with regard to the national treatment requirement for the provisions relating 
to the freedom of  establishment included in the Stabilisation and Association Agreements, 
the Partnership and Cooperation Agreement concluded with Russia, and the Association 
Agreement concluded with Chile and, with regard to the most-favoured-nation treatment 
requirement, for the provisions relating to the freedom of  establishment under the 
Stabilisation and Association Agreements, the Partnership and Cooperation Agreements 
and the Euro-Mediterranean Association Agreement concluded with Jordan. 

On the other hand, it is concluded that the freedom of  establishment under Article 13 of  
Annex II of  the Cotonou Agreement prohibits the Member States from differentiating in 
the field of  corporate income taxation between the various ACP states, but does not prohibit 
Member States from differentiating between their own investments and investments made 
in one of  the ACP states. This implies that, on balance, the impact of  the non-discrimination 
requirement under the said provision in the field of  corporate income taxation is limited. A 
similar conclusion has been drawn in the context of  the freedom of  establishment under 
the Economic Partnership Agreement between the CARIFORUM states and the Union. In 
this regard, it has been established that the contracting parties apparently wished to reduce 
the impact of  the national treatment requirement in the field of  corporate income taxation 
on the same terms as applicable under the GATS. The autonomous meaning of  the national 
treatment requirement in the field of  corporate income taxation under this Agreement can 
therefore be considered fairly limited. 
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4.3 Discrimination under the free movement of capital under the 
Association, Partnership and Cooperation Agreements in the field of 
corporate income taxation

In this section, it will be examined whether and to which extent the interpretation, in a third-
country context, of  the concept of  discrimination underlying the free movement of  capital 
included in the various APC Agreements diverges compared to the interpretation given to 
this concept in an intra-Union context, as presented in Chapter V.2.5. In this respect, the 
APC Agreements can basically be grouped into three categories according to the design of  
their free movement of  capital provisions. 

The first category is found in the Euro-Mediterranean Association Agreements concluded 
with Israel and Lebanon. The wording of  the free movement of  capital provisions included 
in these two Agreements is virtually identical to that of  Article 63(1) TFEU.2213 The question 
arises whether and to which extent the interpretation of  the concept of  discrimination 
underlying the provisions on the free movement of  capital included in both Agreements 
should diverge compared to the interpretation given to this concept in an intra-Union 
context under Article 63(1) TFEU. To date, there is no case law of  the ECJ in which the 
interpretation of  the free movement of  capital under any of  the APC Agreements was at 
issue. However, given the clear similarity in wording of  the free movement provisions at 
hand, and given the fact that both Agreements and the Treaty share the common goals 
of  international economic integration and liberalization of  trade and investment2214, the 
above question should be answered in the negative. This is a fortiori confirmed by the fact 
that in the field of  corporate income taxation the ECJ appears to interpret the concept of  
discrimination under the free movement of  capital under Article 63(1) TFEU as applicable 
between Member States and third countries, which include Israel and Lebanon, in a 
converging way, as was demonstrated in section 2.1 of  this chapter. It would be at odds 
with this approach if  one were to accept that more strict discrimination standards could 
be applied vis-à-vis Israel and Lebanon under the free movement of  capital provisions 
included in the Agreements concluded with both countries. By analogy to the analysis made 
in the context of  the free movement of  capital under Article 63(1) TFEU as it applies 
between Member States and third countries, it is on the other hand doubtful whether the 
principle of  mutual recognition as developed by the ECJ in its case law could be applied 

2213 It is recalled that Article 31 of Agreement concluded with Israel provides the following: “Within the 
framework of the provisions of this Agreement, and subject to the provisions of Articles 33 and 34, there 
shall be no restrictions between the Community of the one part, and Israel of the other part, on the 
movement of capital and no discrimination based on the nationality or on the place of residence of their 
nationals or on the place where such capital is invested.”

2214 See Chapter VI.2.2. 
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on the same terms in the relations with Israel and Lebanon. This is because this principle 
is, at least in part, based on the idea of  Union loyalty as enshrined in Article 4(3) TEU, to 
which non-EU Member States are not bound. However, since the impact of  the principle 
of  mutual recognition can be considered to be fairly modest in the field of  direct taxation, 
the relevance of  this conclusion is rather limited.

The second category is found in the Partnership and Cooperation Agreement concluded 
with Russia and the Euro-Mediterranean Association Agreements concluded with Algeria, 
Egypt and Jordan. Article 52(2) of  the Russian Agreement, which is taken as a benchmark 
in this regard, requires the free movement of  capital between residents of  the Union and of  
Russia in the form of  i) direct investment made in companies formed in accordance with 
the laws of  the host country and ii) investments made in accordance with the provisions of  
Chapter II of  Title IV of  the Agreement (concerning the freedom of  establishment), and 
the transfer abroad of  this investment. The question arises whether and to which extent the 
interpretation of  the concept of  discrimination underlying this provision should diverge 
compared to the interpretation given to this concept in an intra-Union context under Article 
63(1) TFEU. In the author’s view, this question should be answered in the affirmative 
for the same reasons as those put forward above in the context of  the free movement 
of  capital provisions under the Agreements concluded with Israel and Lebanon.2215 It is 
recognized, however, that one could challenge this conclusion as far as it implies that 
outward investments are also governed by the liberalization requirement, especially insofar 
as it is accepted that the freedom of  establishment, to which Article 52(2) of  the Russian 
Agreement refers, only applies to inward investments. A parallel could be drawn in this 
regard with the position taken by the Netherlands Ministry of  Finance in a comparable 
context of  the provisions relating to the free movement of  capital under the former 
Europe Agreements. The Netherlands Ministry is of  the view that these provisions only 
apply to inward investments and not to outward investments. According to the Netherlands 
Ministry, the obligations of  the Member States under the Europe Agreements are limited 
to a prohibition of  restrictions of  capital flows of  the acceding states vis-à-vis the present 
Member States. The Member States have not agreed to the free movement of  capital vis-
à-vis the acceding states. This conclusion is, according to the Ministry, not in conflict with 
the spirit of  the Agreements.2216 Taking the Russian Agreement again as a benchmark, it is 

2215 In the same vein: Fares, 20, who concludes that capital movements from the EU to Jordan should be free 
of all restrictions and EU Member have no right to restrict capital movements to Jordan; Bezborodov, 692, 
who concludes in the context of the Partnership and Cooperation Agreements that it does not follow from 
the context and object and purpose of these Agreements that the parties intended to assign different 
meaning and scope to these provisions as opposed to the Treaty free movement of capital. 

2216 Netherlands Ministry of Finance, 4 November 2003, WDB2003-00516M. Along the same lines, Ministry of 
Finance, Deelnemingsvrijstelling, vragen en antwoorden, 9 February 2004, CPP03-2240.
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nevertheless difficult to see how the Ministry’s conclusion could be founded on the wording 
of  Article 52(2) of  the Russian Agreement. The entitlement to the free movement of  capital 
under this provision is clearly reciprocal and not asymmetrical. In the author’s opinion, this 
provision cannot be read as meaning anything other than that the free movement of  capital 
from, for example, the Netherlands to Russia is ensured.2217 The fact that Article 52(2) of  
the Russian Agreement also refers to investments made in accordance with the provisions 
relating to the freedom of  establishment is only meant to ensure that this type of  capital 
movement also falls within the ambit of  the liberalization requirement, as rightly observed 
by Kiekebeld in the similar context of  the Europe Agreements2218, and should therefore not 
be understood as a limitation of  the scope of  this provision. This conclusion is furthermore 
supported by the fact that some of  the APC Agreements, such as the Agreement concluded 
with Azerbaijan, allow the temporary application of  restrictions on certain categories of  
outward direct investment.2219 This exception would be redundant if  the free movement of  
capital included in this Agreement did not govern outward investments in the first place. 
It follows that the interpretation of  the concept of  discrimination underlying Article 52(2) 
of  the Russian Agreement should not diverge compared to the interpretation given to this 
concept in an intra-Union context under Article 63(1) TFEU.2220 

Finally, a last category is found in all other APC Agreements which require free movement 
of  capital with regard to transactions on the capital account of  balance of  payments, such as 
Article 61(1) of  the Czech EA.2221 In Chapter VI.4.4.2.1.b, it was already concluded that the 
scope of  the free movement of  capital under this provision was not intended to cover CIT 
measures. This is because CIT measures are generally not intended to specifically regulate 
capital transactions as such. It necessarily follows that discriminatory CIT measures are 
excluded from the scope of  the above provision as well. Only if  one were to accept a more 
liberal approach de lege ferenda, as endorsed by the author in the said section, and entailing 
that any CIT measure should fall within the scope of  the free movement of  capital under 

2217 See also: S. Bezborodov, 699; Opinion of Advocate General Wattel delivered on 28 November 2006, Nos 43 
338 and 43 339, Vakstudie Nieuws 2007/18.3, point 5.10 and UNCTAD (2006a), 25. 

2218 Kiekebeld, ‘Europa-overeenkomsten en vrij verkeer van kapitaal’, 905.

2219 Article 41(3) of the Partnership and Cooperation Agreement concluded with Azerbaijan. 

2220 The fact that Article 52(9) of the Russian Agreement provides that the Parties must accord to one another 
most-favoured-nation treatment in respect of freedom of current payments and capital movements does 
not affect this conclusion. 

2221 It is recalled that this provision stipulates the following: “1. With regard to transactions on the capital 
account of balance of payments, from the entry into force of this Agreement, the Member States and the 
Czech Republic respectively shall ensure the free movement of capital relating to direct investments made 
in companies formed in accordance with the laws of the host country and investments made in accordance 
with the provisions of Chapter II of Title IV, and the liquidation or repatriation of these investments and of 
any profit stemming therefrom.”
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Article 61(1) of  the Czech EA as long as a direct investment between any Member State and 
the Czech Republic exists which was recorded at any time in the past on the capital account 
of  balance of  payments, restrictive CIT measures that distinguish between the place of  
residence of  the direct investor or the place where the direct investment is made would also 
be brought under the scope of  Article 61(1) of  the Czech EA. Under this approach, the 
substantive scope of  Article 61(1) of  the Czech EA would be similar to that of  Article 52(2) 
of  the Russian Agreement, as discussed above and so would the concept of  discrimination 
underlying both provisions. Although the author is in favour of  this approach, it must be 
acknowledged that the wording of  Article 61(1) of  the Czech EA does not allow such 
a broad interpretation. It therefore follows that in the absence of  a sufficient link with 
an actual capital transaction, restrictive CIT measures are, in terms of  access, in principle 
excluded from the scope of  Article 61(1) of  the Czech EA. The approach favoured by 
the author could only be achieved by redesigning the relevant free movement of  capital 
provisions. 

To conclude, one can establish that the concept of  discrimination underlying the 
free movement of  capital included in the APC Agreements does not diverge from the 
interpretation given to this concept in the context of  the Treaty freedoms as they apply 
between Member States. The significance of  this conclusion is, however, limited. This is 
because in most cases discriminatory CIT measures are, in terms of  access, excluded from 
the scope of  most free movement of  capital provisions included in the APC Agreements de 
lege lata. This conclusion is only relevant in the context of  the Stabilisation and Association 
Agreements, the Euro-Mediterranean Association Agreements concluded with Israel and 
Lebanon and the Partnership and Cooperation Agreement concluded with Russia and the 
Euro-Mediterranean Association Agreements concluded with Algeria, Egypt and Jordan. 
This is because the free movement of  capital provisions included in these Agreements are 
not solely limited to transactions on the capital account of  balance of  payments. 

4.4 Discrimination under the free movement of services under the 
Association, Partnership and Cooperation Agreements in the field of 
corporate income taxation

In Chapter VI.5.4, it was concluded that the freedom of  services under the APC Agreements 
has only a very limited impact on the corporate taxation by a Member State of  income 
deriving from third-country investments. The reason is that virtually none of  these APC 
Agreements provide for any directly applicable right of  free movement of  services. In fact, 
only a very limited number of  Agreements, viz. the Association Agreements concluded 
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with Chile, Russia and the CARIFORUM states, actually provide to a certain extent for the 
liberalization of  the supply of  transnational services. More in particular, the Chilean AA 
imposes an obligation to the Member States to grant with respect to the access of  Chilean 
services and service providers no less favourable treatment than the agreed benchmark 
provided by and specified in a separate Schedule included in that Agreement. In addition, 
the Member States are obliged under Article 98(1) of  the Chilean AA to grant national 
treatment to Chilean services and service suppliers, in respect of  all measures affecting the 
supply of  services (including the supply of  services through commercial presence), within 
the limitations set out in the Agreement.2222

The question comes up as to the extent to which Article 132 of  the Agreement concluded 
with Chile must be interpreted differently, with regard to the question of  discrimination, 
compared to the free movement of  services under Article 56 TFEU. Given the fact that the 
Chilean AA can be placed in the light of  the Communication “Global Europe: Competing 
in the World” released in 2006 in which the Commission stressed the need for Free Trade 
Agreements that are “comprehensive and ambitious in coverage, aiming at the highest 
possible degree of  trade liberalisation including far-reaching liberalisation of  services and 
investment”, this question, in the author’s view, must be answered in the negative. However, 
one further distinction must be made in this respect. Pursuant to Article 3(a) of  Annex 
VII to the Chilean AA, Member States are not obliged to extend treatment accorded to 
subsidiaries of  Chilean companies formed in accordance with the law of  a Member State to 
branches or agencies established in a Member State by a Chilean company. 

At first glance, the above conclusion would be similarly valid with regard to the recently 
concluded Economic Partnership Agreement between the CARIFORUM states and the 
Union the provisions relating to the freedom of  services which are drafted in a comparable 
way to and which use comparable definitions as those in the Agreement concluded with 
Chile. This agreement provides for far-reaching liberalization of  services by virtue of  
Articles 76(1), 77(1) and 79(1) of  this Agreement by imposing a requirement of  both 
most-favoured-nation and national treatment.2223 However, this Agreement contains two tax 

2222 Article 98(1) of the Chilean AA provides the following: “1. In the sectors inscribed in its Schedule, and 
subject to the conditions and qualifications set out therein, each Party shall grant to services and service 
suppliers of the other Party, in respect of all measures affecting the supply of services, treatment no less 
favourable than that it accords to its own like services and services suppliers.”

2223 Article 76(1) provides the following: “1. With respect to market access through the cross-border supply of 
services, the EC Party and the Signatory CARIFORUM States shall accord services and service suppliers of 
the other Party treatment not less favourable than that provided for in the specific commitments contained 
in Annex IV.” Article 77(1) provides the following: “1. In the sectors where market access commitments 
are inscribed in Annex IV, and subject to any conditions and qualifications set out therein, the EC Party 
and the Signatory CARIFORUM States shall grant to services and service suppliers of the other Party, in 
respect of all measures affecting the cross-border supply of services, treatment no less favourable than 
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carve-out provisions, which were already discussed in section 4.2.6 of  this chapter, and 
which reduce the impact of  the liberalization requirements significantly. By analogy to the 
analysis made in the above section, it can be concluded that the autonomous meaning of  the 
national treatment requirement in the field of  corporate income taxation can be considered 
fairly limited. 

Lastly, the Agreement concluded with Russia only contains a most-favoured-nation clause 
and requires the Member States to grant to Russia treatment no less favourable than that 
accorded to any third country with regard to the conditions affecting the transnational 
supply of  services by Russian companies into the territory of  the Community. The impact 
of  this clause in the field of  corporate income taxation must be considered limited as well. 
The reason is that the Russian Agreement contains a specific tax carve-out clause which 
excludes tax advantages “that the Parties are providing or will provide in the future on the 
basis of  Agreements designed to avoid double taxation or other tax arrangements” from 
the scope of  the most-favoured-nation requirement.2224 This means that Member States are 
not bound to the requirement of  most-favoured-nation treatment in the field of  corporate 
income taxation as far as the application of  tax treaties or provisions under EU secondary 
tax law is concerned. On the other hand, as far as non-distributive tax rules under national 
law are concerned, there still might be some room for the application of  the most-favoured-
nation doctrine in the field of  corporate income taxation in certain circumstances, by 
analogy to the analysis made in section 4.2.1.3 of  this chapter in the context of  the Estonian 
EA. This implies, for instance, that discrimination exists if  a Member State distinguishes 
between the provision of  services involving third countries, on the one hand, and the 
provision of  services involving Russia according to the tax rate or tax regime applicable, 
which discrimination should subsequently be justified.

To conclude, only under a very limited number of  APC Agreements, and in a limited 
number of  situations, are Member States not allowed to treat the provision of  (financial) 
services between Member States and the respective third countries less favourably than the 
provision of  comparable (financial) services within the Union. 

that they accord to their own like services and services suppliers. Article 79(1) provides the following: “1. 
With respect to any measure affecting cross-border supply of services covered by this Chapter, (a) the EC 
Party shall accord to services and services suppliers of the Signatory CARIFORUM States a treatment no 
less favourable than the most favourable treatment applicable to like services and services suppliers of 
any third country with whom it concludes an economic integration agreement after the signature of this 
Agreement.”

2224 Article 49(1) of the Russian Agreement.
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4.5 The position of the Member States’ associated and dependent 
territories

4.5.1 Discrimination under the freedom of establishment under Article 49 TFEU in the field 
of corporate income taxation

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
the freedom of  establishment ratione loci. Conversely, the OCTs, the Faeroe Islands, the 
United Kingdom sovereign base areas of  Akrotiri and Dhekelia in Cyprus and the Channel 
Islands and the Isle of  Man have to be considered third countries for purposes of  applying 
the freedom of  establishment under Article 49 TFEU ratione loci. In addition, the question 
whether a company governed by the laws of  an associated or dependent territory can be 
considered to be a national of  a Member State must be answered on the basis of  the national 
laws governing this company. Hence, insofar as investments involving any associated 
or dependent territory fall within the territorial and personal scope of  the freedom of  
establishment, they are governed by the non-discrimination requirement under Article 49 
TFEU under the same terms as they apply in the relationships between Member States.

4.5.2 The freedom of establishment under the OCT Decision 2001

Although the OCTs qualify as third countries for purposes of  the freedom of  establishment 
under Article 49 TFEU, the position of  these territories under the OCT Decision 2001 
needs a closer examination. As was established in Chapter VI.3.7.2, Article 45(2)(a) of  the 
OCT Decision 2001 requires the Union to apply to the OCTs the undertakings entered into 
under the GATS under the conditions laid down in that Agreement and in accordance with 
that Decision. In application of  such undertakings, Member States may not discriminate 
between inhabitants, companies or enterprises of  the OCTs. In the same section, it was 
already concluded that, in the author’s view, this provision is not directly applicable insofar 
as it incorporates (a part of) the existing obligations under the GATS. 

However, should this conclusion be incorrect, the question arises as to what the impact is of  
the non-discrimination requirement under Article 45(2)(a) of  the OCT Decision 2001 in the 
field of  corporate income taxation. Insofar as the requirement of  non-discrimination directed 
to the Member States is concerned, it is observed that this requirement is drafted in a similar 
vein compared to the non-discrimination requirement under Article 13 of  Annex II of  the 
Cotonou Agreement. As was established in section 4.2.5 of  this chapter, this provision only 
requires Member States to not distinguish between companies from different ACP states, but 
does not prohibit Member States from distinguishing between their own companies and any 



573

Chapter VII4.5.3 Discrimination under the free movement of capital under Article 63 TFEU

company from an ACP state. Given the similarity in wording, it follows in the author’s view by 
analogy that Article 45(2)(a) of  the OCT Decision 2001 only requires the Member States to not 
differentiate between inhabitants, companies or enterprises of  the different OCTs and only in 
the application of  their undertakings entered into under the GATS. The non-discrimination 
requirement under Article 45(2)(a) of  the OCT Decision 2001 therefore does not impose 
an obligation of  national treatment on Member States and, accordingly, does not prevent 
Member States from distinguishing between domestic investments and investments involving 
one of  the OCTs in their corporate income tax laws. At most, this provision could be seen as a 
(limited) most-favoured-nation clause in that Member States should not differentiate between 
the various OCTs. However, Article 55(1) of  the OCT Decision 2001 provides for a general 
tax carve-out clause, which is virtually similar to Article 52(1) of  the Cotonou Agreement 
discussed in section 4.2.5 of  this chapter and which excludes all tax advantages which the 
Member States or OCT authorities are providing or may provide in the future on the basis 
of  agreements to avoid double taxation or other tax arrangements, or domestic tax legislation 
in force. Hence, it is clear that the Member States wished to retain their sovereignty in 
distinguishing in their tax laws between investments involving different OCTs. In the author’s 
view, it is therefore safe to conclude that Article 45(2)(a) of  the OCT Decision 2001 allows the 
Member States to differentiate in the field of  corporate income taxation between companies 
from the various OCTs and also between their own companies and companies from any 
OCT. This implies that, on balance, the impact of  the non-discrimination requirement under 
the said provision in the field of  corporate income taxation is fairly limited. For the sake of  
completeness, it is noted that this conclusion is mutatis mutandis valid as far as Article 45(2)(b) is 
concerned2225, leaving aside the preliminary question whether this provision could impose any 
obligations on the Member States at all, as this provision is directed solely to the authorities of  
the OCTs and not to the Member States.2226 

4.5.3 Discrimination under the free movement of capital under Article 63 TFEU in the field 
of corporate income taxation

As far as the position of  Member States’ associated and dependent territories under Article 
63 TFEU is concerned, it simply follows from the analysis made in section 2.1 of  this 
chapter that investments involving any associated or dependent territory are governed by 
the non-discrimination requirement under Article 63 TFEU under the same terms as they 
apply in the relationships between Member States. 

2225 It is recalled that this provision stipulates the following: “The OCT authorities shall afford nationals, 
companies or enterprises of the Member States treatment that is no less favourable than that which 
they extend to nationals, companies or enterprises of third countries and shall not discriminate between 
nationals, companies or enterprises of Member States.”

2226 See on the same issue in more detail, in the context of the Czech EA: section 4.2.1.1.3 of this chapter. 
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4.5.4 The free movement of capital under the Overseas Countries and Territories under the 
OCT Decision 2001

As far as the free movement of  capital under Article 47(1)(b) of  the OCT Decision 2001 
is concerned, it suffices to observe that this provision, like the majority of  free movement 
of  capital provisions included in the various APC Agreements, requires liberalization of  
transactions on the capital account of  balance of  payments only. It necessarily follows that 
discriminatory CIT measures are excluded from the scope of  the above provision de lege 
lata. 

Notwithstanding the aforementioned conclusion, two further issues are addressed for 
the sake of  completeness. Firstly, the question comes up whether Article 47(1)(b) of  the 
OCT Decision 2001 only governs inward capital movements, or whether this provision 
is concerned with outward capital movements as well. In his Opinion in Prunus Advocate 
General Cruz Villalón opines that this provision is restricted in its scope to capital flows 
from Member States to the OCTs (and not the other way around).2227 However, along 
with Geursen2228, the Advocate General acknowledges that this interpretation is not 
incontrovertible. This is because the wording of  this provision diverges in the different 
translations. Whereas, for example, the French2229 and Netherlands versions support the 
position of  the Advocate General that Article 47(1)(b) concerns a one-directional freedom 
flowing towards OCTs, the English2230, Spanish and German versions, for instance, contradict 
the position of  the Advocate General and also cover capital movements in companies 
formed in accordance with the laws of  the host country or territory.2231 Both the Advocate 
General and Geursen conclude that the first interpretation should prevail, based on the 
underlying policy of  promoting European investments in OCTs.2232 In the author’s view, 

2227 Opinion of Advocate General Cruz Villalón delivered on 9 December 2010, C-384/09, Prunus, not yet 
reported, point 53. 

2228 Geursen, Case note to the Decision by the Netherlands Supreme Court delivered on 9 April 2010, No. 
08/04160, Fiscaal tijdschrift FED 76 (2010): 19-21. 

2229 The French version of this provision states that “les États membres et les autorités des PTOM n’imposent 
aucune restriction aux libres mouvements des capitaux concernant les investissements directs réalisés 
dans des sociétés constituées conformément au droit de l’État membre du pays ou territoire d’accueil [italics 
added, DS] and thus suggests that the companies referred to are only the ones governed by the law of an 
OCT.

2230 The English version of this provision states that “with regard to transactions on the capital account of 
balance of payments, the Member States and the OCT authorities shall impose no restrictions on the free 
movement of capital for direct investments in companies formed in accordance with the laws of the host 
Member State, country or territory and to ensure that the assets formed by such investment and any profit 
stemming therefrom can be realised and repatriated [italics added, DS].”

2231 Opinion of Advocate General Cruz Villalón delivered on 9 December 2010, C-384/09, Prunus, not yet 
reported, point 50, at fn. 26. 

2232 Ibid.; Geursen, Case note to the Decision by the Netherlands Supreme Court delivered on 9 April 2010, 
para. 4. 
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however, this conclusion is questionable. The reason is that it may be very well assumed that 
the other APC Agreements similarly aim at promoting investments from the Member States 
into the respective Partner State. Still, under most APC Agreements, the free movement of  
capital is two-sided in that it applies both to inward and outward capital movements.2233 In 
addition, this conclusion would be odd if  one realizes that the approach under the OCT 
Decision 2001 is analogous to that for cooperation between the Union and the ACP states 
under the Cotonou Agreement, as was established in Chapter VI.2.4. As one can infer from 
the analysis made in the previous section, the free movement of  capital under the Cotonou 
Agreement governs both inward and outward capital movements. It would be at odds with 
this idea of  parallelism to interpret the free movement of  capital under the OCT Decision 
2001 more restrictively.2234

Secondly, the question arises whether capital movements between the “mother” Member 
State and its own associated or dependent territory falls under the territorial scope of  
Article 47(1)(b) of  the OCT Decision 2001 as well. Both Advocate General Wattel and 
Egelie answer this question in the negative based on the argument that the relationship 
between the “mother” Member State and its own associated or dependent territory qualifies 
as an internal situation to which the provisions of  the OCT Decision 2001 do not apply 
ratione loci.2235 In the author’s view, however, the wording of  Article 47(1)(b) does not make 
any distinction between capital movements between Member States and their own OCTs 
and Member States and OCTs of  other Member States. In other words, it may be true that 
the relationship between the “mother” Member State and its own associated or dependent 
territory formally qualifies as an internal situation under the OCT Decision 2001, but the 
wording of  Article 47(1)(b) of  the OCT Decision 2001 makes clear that the free movement 
of  capital nonetheless also applies in such an internal situation. 

4.5.5 Interpretation of the concept of discrimination under the free movement of services 
under Article 56 TFEU in the field of corporate income taxation

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
free movement of  services ratione loci. Conversely, the OCTs, the Faeroe Islands, the United 
Kingdom sovereign base areas of  Akrotiri and Dhekelia in Cyprus and the Channel Islands 

2233 See in more detail section 4.3 of this chapter. 

2234 The same conclusion is reached by the Court of Appeals of Amsterdam in its Decision dated 16 December 
2010, No. 09/00148, para. 4.10.

2235 Annex to the Opinion of Advocate General Wattel delivered on 19 November 2009, Nos 08/04160, 
08/03755 and 08/03753, Vakstudie Nieuws 2010/3.20, 2010/3.21 & 2010/3.22, points 2.17 et seq.; Egelie, ‘De 
LGO, het VWEU en de lopende zaak Prunus SARL’, 2.
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and the Isle of  Man have to be considered third countries for purposes of  applying the free 
movement of  services ratione loci. In addition, the question whether a company governed 
by the laws of  an associated or dependent territory can be considered to be a national of  a 
Member State must be answered on the basis of  the national laws governing this company. 
Hence, insofar as investments involving any associated or dependent territory fall within the 
territorial and personal scope of  the free movement of  services, they are governed by the 
non-discrimination requirement under Article 56 TFEU under the same terms as they apply 
in the relationships between Member States.

4.5.6 The non-discrimination clause under Article 4 of Protocol No 3 vis-à-vis the Channel 
Islands and the Isle of Man

In Chapter VI.7.6.2, it was established that Article 4 of  Protocol No 3 requires the 
Channel Islands and the Isle of  Man to apply the same treatment to all legal persons of  
the Union. From the ECJ’s decisions in Barr and Montrose Holdings, as discussed in Chapter 
VI.7.6.2, one can infer that this non-discrimination clause also applies, in terms of  access, 
to investments between the Member States and the territory of  the Channel Islands and 
the Isle of  Man insofar as these investments would have been governed by the freedom 
of  establishment, the free movement of  capital and/or the free movement of  services 
in intra-Union situations. The question nevertheless arises whether Article 4 of  Protocol 
No 3 also prohibits Member States to distinguish in their corporate income tax laws 
between domestic investments and investments involving the Channel Islands or the Isle 
of  Man. Based on the literal wording of  this provision, which is clearly only directed to 
the said territories, and not to the Member States, this answer must be answered in the 
negative. On the other hand, a teleological interpretation of  the above provision would 
require the Member States to similarly refrain from any discrimination in their corporate 
income tax laws vis-à-vis investments involving the Channel Islands and the Isle of  
Man, since otherwise the non-discrimination requirement imposed on these territories 
could easily be rendered ineffective. In the author’s view, the latter approach should be 
endorsed de lege ferenda to the extent companies established in one of  these territories 
carry on genuine economic activities in a Member State through a fixed establishment, i.e. 
a branch or subsidiary, provided that such an establishment involves a sufficient degree 
of  independence and a sufficient degree of  management and control within the Member 
State concerned. 
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5 Justifications under freedom of investment in the 
field of corporate income taxation

5.1 Introduction

In the previous sections, the substantive scope of  the non-discrimination principle underlying 
the relevant free movement provisions relating to freedom of  investment under EU law in 
the field of  corporate income taxation was examined in situations involving third-country 
investments. It has been demonstrated that the interpretation of  the substantive scope of  
the non-discrimination principle under these provisions may diverge from the interpretation 
given to the same concept under the Treaty freedoms as they apply between the Member 
States in the field of  corporate income taxation, although with a varying intensity according 
to the provision invoked. 

In the subsequent sections, the final question is addressed as to the interpretation of  
the concept of  justifications under freedom of  investment under EU law vis-à-vis third 
countries in the field of  corporate income taxation. In this regard, it is recalled that the 
question whether or not a restrictive CIT measure is justified can be separated into three 
sub-tests, as was demonstrated in Chapter V.2.6.1 In the first place, the contested tax 
measure must be suitable, that is, the measure at issue must indeed contribute to achieving 
the aim pursued. In other words, it must be apparent that a Member State seriously intends 
to achieve the aim in question. Secondly, a restrictive tax measure must be necessary in that 
it does not go beyond what is necessary to attain the objective pursued by that measure. 
Lastly, even if  there is no other effective means, the contested tax measure must not have an 
excessive impact on the addressee’s own interests (also referred to as “proportionality stricto 
sensu”). The proportionality test stricto sensu is thus concerned with the balance between the 
objective pursued by the national measure and the taxpayer’s interests. From the outset, it is 
submitted that there is no reason to assume that the above tests should not be used, on the 
principle, when assessing whether a discriminatory CIT measure applied in third-country 
relationships can be justified, as is also evidenced by the case law of  the ECJ, for instance in 
Haribo.2236 In other words, the standards of  suitability, necessity and proportionality as such 
must also be applied in situations involving third-country investments, although the final 
outcome of  an evaluation in the light of  these standards may eventually differ in a third-
country context compared to an intra-Union context, as will be demonstrated below.2237 

2236 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
122. 

2237 To the same extent, in the context of the free movement of capital under Article 63(1) TFEU, Opinion of 
Advocate General Bot delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, 
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5.2 Concept of justifications under the free movement of capital 
under Article 63(1) TFEU in the field of corporate income taxation

5.2.1 The tax carve-out under Article 65(1)(a) and Article 65(3) TFEU and the significance of 
Declaration No. 7 

Article 65(1)(a) TFEU read in conjunction with Article 65(3) TFEU stipulates that the 
Member States retain the right to apply the relevant provisions of  their tax law that distinguish 
between taxpayers who are not in the same situation with regard to their place of  residence 
or with regard to the place where their capital is invested, provided that these measures do 
constitute a means of  arbitrary discrimination or a disguised restriction on the free movement 
of  capital as defined in Article 63(1) TFEU. In Chapter V.2.6.2, it was established that this 
provision was basically inserted by certain Member States that were worried that they would 
be obliged to extend tax credits to companies in tax havens.2238 In the same chapter it was 
demonstrated that the autonomous significance of  this provision in the field of  corporate 
income taxation in an intra-Union context is very limited. The reason is that case law of  the 
ECJ points out that these provisions must be understood as a mere codification of  the rule 
of  reason as developed by the ECJ in its direct case law. The prescript of  these provisions 
can therefore be regarded as being only of  a declaratory nature.2239 

The question comes up whether the same holds true in third-country relationships. In the 
scholarly literature, it is generally accepted that this conclusion is also valid with regard to 
third-country investments. Hohenwarter and Plansky, for example, take the view that the 
tax carve-out under Article 65(1)(a) and Article 65(3) TFEU should not be interpreted such 
that it would automatically allow Member States to differentiate vis-à-vis third countries. 
Otherwise, the area of  direct taxation would be completely immune to the liberalization 
requirement under Article 63(1) TFEU.2240 Also Cordewener, Kofler and Schindler submit 
that the tax carve-out provision under Article 65(1)(a) and Article 65(3) TFEU does not give 
Member States a “carte blanche” to discriminate against third-country investors.2241 Similarly, 

points 125-126.

2238 See also: Bakker, at 234 and 248, fn. 30.

2239 To the same extent, in the context of the free movement of capital under Article 63(1) TFEU, Opinion of 
Advocate General Bot delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, 
points 125-126, who similarly takes the view that case law on the scope of the tax carve-out under Article 
65 TFEU in connection with intra-Union movements of capital may also be applied when assessing whether 
restrictions on the movement of capital to or from third countries are compatible with that article, since 
Article 65 TFEU, like Article 63(1) TFEU, makes no distinction between those two categories of movements 
of capital.

2240 Hohenwarter & Plansky, ‘Die Kapitalverkehrsfreiheit mit Drittstaaten’ 357.

2241 Cordewener, Kofler & Schindler, ‘Free Movement of Capital, Third Country Relationships and National Tax 
Law’, 114.
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in his Opinion in Skatteverket v. A Advocate General Bot takes the view that the scope of  the 
tax carve-out under Article 65 TFEU in connection with intra-Union movements of  capital 
may also be applied when assessing whether restrictions on the movement of  capital to or 
from third countries are compatible with that article, since Article 65 TFEU, like Article 63(1) 
TFEU, makes no distinction between those two categories of  movements of  capital.2242 

Indeed, the above defended view has subsequently been endorsed by the ECJ. In Skatteverket 
v. A and in Haribo, for example, the ECJ assessed the contested tax provision in the light of  
Articles 63 TFEU and 65(1)(b) TFEU as these provisions apply between Member States and 
third countries on precisely the same terms as applicable between Member States.2243 Also in 
OESF, the ECJ consistently assessed the contested Netherlands measure, which distinguished 
between the taxation of  Netherlands investment funds according to the place or residence of  
its shareholders, in the light of  Article 63(1) TFEU and Article 65 TFEU, without drawing any 
distinction between EU residents and third-country resident shareholders.2244 It is therefore 
safe to conclude that the tax carve-out under Article 65 TFEU must be understood as a 
mere codification of  the rule of  reason as developed by the ECJ in its direct case law, not 
only in intra-Union situations, but also in situations involving third-country investments. This 
conclusion is also in line with the benchmark of  international tax neutrality which seeks to 
promote neutral tax treatment of  transnational genuine economic activities. It would be at 
odds with this idea if  Member States were allowed to categorically tax income from third-
country investments less favourably than income from intra-Union investments. 

Notwithstanding the above conclusion, the question comes up as to what the significance is 
of  Declaration No. 7 on Article 65 TFEU, which declaration was attached to the Final Act 
of  the Treaty on European Union, but which has been repealed through the entry into force 
of  the Lisbon Treaty.2245 This Declaration stated the following:

“The Conference affirms that the right of  Member States to apply the relevant provisions of  

their tax law as referred to in Article 73d(1)(a) of  this Treaty [now, after amendment, Article 

65(1)(a) TFEU] will apply only with respect to the relevant provisions which exist at the end of  

1993. However, this Declaration shall apply only to capital movements between Member States 

and to payments effected between Member States.”
2246

2242 Opinion of Advocate General Bot delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] ECR 
I-11531, points 125-126.

2243 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] I-11531, paras 55-56; CJEU 10 February 2011, 
C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, paras 112 et seq.

2244 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 65; para. 97. 

2245 Declaration No. 7 on Article 65 TFEU, attached to the Final Act of the Treaty on European Union, OJ 1992 C 
191, 95.

2246 For Estonia, the relevant date is 31 December 1999.
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Two main questions arise in this regard. Firstly, one could question the legal status of  this 
Declaration since is does not form an integral part of  the Treaty itself. Nevertheless, in the 
author’s view, it could be regarded as context of  the Treaty within the meaning of  Article 
31(2)(a)2247 or, alternatively, Article 31(2)(b)2248 VCLT as a result of  which it should be taken 
into account when interpreting Article 65(1)(a) TFEU.2249 Then, the subsequent question 
arises as to what the actual significance was of  the Declaration, particularly in situations 
involving third-country investments. Several diverging interpretations can be distinguished 
in this respect. In the first view, which was taken by the German Supreme Court in its 
decision dated 26 May 20042250, the Declaration could be read as a standstill clause which 
obliges the Member States to not introduce any new CIT measure incompatible with 
Article 65 TFEU after 31 December 1993, but only as far as capital movements between 
the Member States are concerned. Under this interpretation, Member States would still be 
allowed to introduce measures incompatible with Article 65(1)(a) TFEU after that date in 
their relations with third countries. This view has been defended in the literature as well.2251 

The opposite conclusion was reached in the second view, under which the temporal 
derogation on Article 65 TFEU provided by the Declaration only applies in the relations 
between Member States as a result of  which Member States are prohibited to maintain 
any CIT measure in their relationships with third countries, irrespective of  whether such 
a measure already existed on 31 December 1993. Both diverging interpretations were 
referred to the ECJ by the Court of  ‘s-Hertogenbosch in the Van Hilten case2252, but the ECJ 
ultimately did not need to give its view in this case. In the academic literature, one further 
distinctive view has been defended by Dassesse. He concluded that the main effect of  the 
Declaration was to introduce a standstill on intra-EU differentiation.2253 On the other hand, 
he submitted that Member States are still permitted to continue competing with each other 
by introducing evermore favourable tax measures for taxpayers resident in third countries, 

2247 Thus, constituting “any agreement relating to the treaty which was made between all the parties in 
connexion with the conclusion of the treaty”. 

2248 Thus, constituting “any instrument which was made by one or more parties in connexion with the 
conclusion of the treaty and accepted by the other parties as an instrument related to the treaty”.

2249 Cf. the scholarly literature cited by: H.G. Ruppe, ‘Die Bedeutung der Kapitalverkehrsfreiheit für das 
Steuerrecht’, in Kapitalverkehrsfreiheit und Steuerrecht, eds E. Lechner, C. Staringer & M. Tumpel (Vienna: 
Linde Verlag, 2000), 24. Dissenting, however: Ruppe, 25 and Kemmerer, 239, who both submit that the 
Declaration is of a mere political nature. 

2250 Bundesfinanzhof 26 May 2004, I R 54/03, Internationales Steuerrecht 23 (2004): 833-835, para. 3.c.aaa. 

2251 Cf., inter alia, N. Dautzenberg, ‘Die Kapitalverkehrsfreiheit des EG-Vertrages, der Steuervorbehalt des Art. 
73d EGV und die Folgen für die Besteuerung’, Recht der Internationalen Wirtschaft 7 (1998): 543. 

2252 Court of Appeals of ‘s-Hertogenbosch 5 November 2003, No. 02/1531, Vakstudie Nieuws 2003/58.21, para. 
4.11. 

2253 M. Dassesse, ‘Does the EU Directive ‘on taxation of savings’ violate the freedom of movement of capital?’, 
Butterworths Journal of Banking and Financial Law, 1 (2004): 14.
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in order to attract their savings or investments to their territory, although they lost their 
freedom to continue to do so with respect to taxpayers resident in other Member States.2254 

To date, the ECJ has not clarified any of  the above questions. This can be explained by the 
declaratory nature of  Article 65 TFEU, which renders the autonomous significance of  the 
Declaration meaningless. For instance, in Jäger the ECJ accepted that there was no need to 
decide whether the contested rules for the valuation of  assets situated abroad existed on 
31 December 1993 within the meaning of  the Declaration, since the tax measures at hand 
in any case constituted an arbitrary discrimination prohibited under Article 65(3) TFEU.2255 
Thus, once a restrictive CIT measure constitutes discrimination, the Declaration cannot 
serve to justify that discrimination.2256 It therefore seems safe to conclude that the meaning 
of  the Declaration in situations involving third-country investments is rather limited. It is 
perhaps for that reason that the Declaration has not been maintained under the Treaty of  
Lisbon. 

5.2.2 The impact of the “rule of reason” under Article 63(1) TFEU in situations involving 
third countries in the field of corporate income taxation

5.2.2.1 Territoriality

In Chapter V.2.6.3.2, it was concluded that the principle of  territoriality merely reflects 
the Member States’ sovereign right to tax residents on their worldwide income and non-
residents only on their source income. As a result, this principle can only be invoked as 
a justification ground by the Member State of  source, provided that the contested CIT 
measure can actually be regarded as an application of  that principle. In other words, the tax 
restriction at hand must be suitable to reflect the territoriality principle. 

The question arises whether the justification ground of  territoriality should be applied more 
restrictively in a third-country context. Up until now, there is no case law of  the ECJ on 
this point. In SEW, the ECJ would have had a chance to rule on this issue, but it already 
denied the taxpayer access to the free movement of  capital as a result of  which it did not 
need to give its decision in this matter.2257 In the scholarly literature, this question has not 

2254 Ibid.

2255 ECJ 17 January 2008, C-256/06, Jäger [2008] ECR I-123, paras 39 et seq.

2256 Cf. Opinion of Advocate General Alber delivered on 14 October 1999, C-251/98, Baars [2000] ECR I-2787, 
point 60; Advocate General Mischo in his Opinion delivered on 6 June 2002, C-436/00, X and Y [2002] ECR 
I-10829, points 79 et seq. 

2257 ECJ 6 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub. In this case, the 
question essentially was whether the exclusion of losses of a US branch from the taxable base of a German 
head office under the exemption method conflicts with the free movement of capital as losses of a 
domestic branch are not excluded.
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been explored in detail to date, either. In the author’s opinion, this question should be 
answered in the negative. This is based, firstly, on the fact that the justification ground 
based on territoriality is in fact conceptually indistinct from the question of  comparability 
under the discrimination test, as was recognized in Chapter V.2.6.3.2. And it follows from 
the case law of  the ECJ as discussed in section 2.1 of  this chapter that the ECJ does not 
address the question of  comparability in the field of  corporate income taxation differently 
according to whether an intra-Union or a third-country investment is at stake. Secondly, the 
application of  the territoriality principle in the field of  corporate income taxation is by its 
nature neutral as regards the origin of  the income concerned. Put differently, the concept is 
merely concerned with asserting tax jurisdiction by a Member State on income derived in its 
territory by non-residents. From this perspective, there is no reason to interpret the concept 
of  territoriality more restrictively according to whether the non-resident is established 
in a Member State or in a third country.2258 The author’s position promotes the idea of  
international tax neutrality as well. This idea implies the abolition of  corporate income tax 
barriers to transnational investment involving genuine economic activities carried on in the 
territory of  a Member State or third country. From this perspective as well, there is no valid 
reason for a Member State to distinguish between investors from other Member States and 
those from third countries when assessing whether a restrictive CIT measure can be justified 
on the basis of  the territoriality principle. On the contrary, the principle of  territoriality and 
the principle of  source state-based taxation following from the benchmark of  international 
tax neutrality coincide with each other. 

Nonetheless, one further distinction needs to be made. From the analysis made in Chapter 
V.2.6.3.2 one can infer that the principle of  territoriality is not absolute. It follows from 
N. that, notwithstanding the principle of  territoriality, a Member State may be required, as 
a matter of  proportionality, to take into account losses arising in the territory of  another 
Member State if  these losses cannot be taken into account by that other Member State.2259 
In other words, the principle of  territoriality is sometimes “upgraded” by the ECJ from 
the national level of  one Member State to the level of  the European internal market as a 
whole in order to guarantee that losses and expenses are always taken into account at least 
once within the Union. The question arises whether this approach, as a derogation from the 
territoriality principle, should be endorsed in a third-country context as well. In the author’s 
view, this question must be answered in the negative for several reasons. In the first place, the 

2258 In the same vein: P. Pistone, ‘Five Years of EURYI Research on the Impact of European Law on Relations with 
Third Countries in the Field of Direct Taxes: Selected Remarks for a General Report’, in The EU’s External 
Dimension in Direct Tax Matters, 43; A. Traballi, ‘Justifying Restrictions on the Free Movement of Capital 
under the Rule of Reason in Third-country Relationships: Territoriality, Fiscal Coherence, Safeguarding a 
Balanced Allocation of Taxation Powers’, in The EU’s External Dimension in Direct Tax Matters, 172. 

2259 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 54. 
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approach followed by the ECJ could be understood as an application of  the proportionality 
test stricto sensu.2260 It is thus concerned with seeking a balance between the objective pursued 
by the national measure, on the one hand, and the taxpayer’s interests, on the other. In the 
author’s opinion, this balance would be struck where a Member State would more often be 
required to taken into account third-country losses and expenses whereas that third country 
would not, or not to the same extent, be required under the relevant EU free movement 
provisions relating to third-country investment to do so in the reverse situation because 
of  the fact that the non-discrimination standard imposed on such a third country under 
these provisions is lower. Otherwise, there would be a risk that Member States would be 
required to take into account third-country losses and expenses relatively more often than 
third countries would be in the reverse situation. In addition, allowing an exception to the 
territoriality principle in third-country situations, with the aim to guarantee that losses and 
expenses are always taken into account at least once, would not meet the test of  suitability, 
either. This is because the third country concerned will not necessarily be required under 
the relevant EU provisions relating to third-country investment to do so in the reverse 
situation. In other words, requiring Member States to allow deduction of  third-country 
losses or expenses would still not guarantee that losses and expenses are always taken into 
account at least once in the relationships between the respective Member State and third 
country. Lastly, in its extreme implications, application of  the above approach vis-à-vis 
third-country investments as well could create an incentive for third countries to deny their 
corporate resident taxpayers investing in the Union (or vice versa) deduction of  expenses 
or losses arising domestically, notably if  these third countries are under no obligation under 
the relevant EU provisions relating to third-country investment, or international law, to 
not discriminate between domestic investments and investments involving the Union. As 
a result, the obligation to take into account these expenses or losses could easily be shifted 
to the Member State concerned, even though these expenses or losses have no bearing at 
all on genuine economic activities carried out in that Member State. This would not only 
be contrary to the benchmark of  international tax neutrality, but it would also be at odds 
with the principle of  inter-nations equity. Thus, the fact that third countries are not bound 
to the same extent as Member States in an intra-Union context to the requirement to not 
discriminate between domestic investments and investments made in or from the Union 
constitutes a relevant difference in degree of  legal integration compared to the degree of  
legal integration existing between Member States. Hence, this should justify accepting the 
principle of  territoriality more easily in situations involving third-country investments. 

2260 See by analogy, in the context of cross-border loss relief, Opinion of Advocate General Kokott delivered 
on 12 September 2006, C-231/05 Oy AA [2007] ECR I-6373, point 66. See also, by analogy, Douma, ‘Het 
evenredigheidsbeginsel stricto sensu’, 247 et seq.
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5.2.2.2 Fiscal coherence

As was demonstrated in Chapter V.2.6.3.3, the fiscal coherence argument is tantamount to 
the need to ensure full taxation, which is only accepted if  strict criteria are met. In addition, 
according to the principle of  suitability, it must always be shown that the contested tax rule 
actually pursues the safeguarding of  fiscal coherence. The question arises whether the fiscal 
coherence defence should be accepted more easily in situations involving third-country 
investments. In the scholarly literature, this question has been answered affirmatively by 
several scholars. Cordewener, Kofler and Schindler, for instance, take the position that 
the fiscal coherence argument could be acceptable in cases involving tax havens.2261 Also, 
Hohenwarter and Plansky submit that the fiscal coherence arguments could be interpreted 
less restrictively in third-country situations where there is no compensatory taxation.2262 
Schön takes a similar view. With reference to Wielockx2263, he states that Member States may 
not have entered into tax treaties with third countries, particularly tax havens. In such case, 
the fiscal cohesion argument cannot be denied on the basis that fiscal cohesion is secured on 
a reciprocal level by a bilateral convention concluded with another Member State.2264

Nonetheless, from case law of  the ECJ to date, one can infer that the ECJ appears to 
assess the fiscal coherence argument in third-country situations no differently compared to 
intra-Union situations. For example, in Test Claimants in the CFC and Dividend GLO the ECJ 
rejected the argument based on fiscal coherence in a third-country context since the UK 
Government had not put forward any evidence explaining how this ground could justify the 
tax measure at issue in the relations between a Member State and non-Member States.2265 
Earlier in FII, the argument of  fiscal cohesion was put forward by the UK Government 
as well in order to justify a similar tax measure in the relations with third countries. In 
his Opinion in this case Advocate General Geelhoed concluded that the UK Government 
had not put forward any substantiated arguments as to why specific considerations apply 
to justify the CIT measure at hand in the case of  third countries.2266 The ECJ adopted 
the Advocate General’s approach, at least implicitly.2267 Lastly, in STEKO the ECJ rejected 
the argument based on fiscal cohesion on the basis that not all relevant conditions were 

2261 Cordewener, Kofler & Schindler, ‘Free Movement of Capital, Third Country Relationships and National Tax 
Law’, 117. 

2262 Hohenwarter & Plansky, ‘Die Kapitalverkehrsfreiheit mit Drittstaaten’, 358.

2263 ECJ 11 August 1995, C-80/94, Wielockx [1995] ECR I-2493, para. 28.

2264 Cf. Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 519. 

2265 ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 94. 

2266 Opinion of Advocate General Geelhoed delivered on 6 April 2006, C-446/04, Test Claimants in the FII Group 
Litigation [2006] ECR I-11753, point 122.

2267 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, paras 172-173. 



585

Chapter VII5.2.2.2 Fiscal coherence

met, without distinguishing between investments made within the Union and investments 
involving third countries.2268 

The above case law demonstrates that the criteria that have to be complied with in order to 
successfully rely on the fiscal coherence argument are the same in intra-Union situations and in 
situations involving third-country investments. Nonetheless, the ECJ has not fundamentally 
excluded the possibility that the fiscal coherence argument can be accepted in situations 
involving third-country investments under circumstances where it would be denied in a 
comparable intra-Union context. It is, however, for the Member States to demonstrate why 
third-country investments are different compared to intra-Union investments. In FII and 
Test Claimants in the CFC and Dividend GLO the Member States did not convince the ECJ of  
the existence of  such differences. 

In the author’s view, a case can certainly be made for accepting the fiscal coherence 
argument more easily in situations involving third-country investments in the context of  
proportionality. Given that the fiscal coherence argument is tantamount to the need to 
ensure full taxation, it is in the author’s view conceivable that a restrictive CIT measure 
applied by a Member State may be justified on this basis when there is no less restrictive 
means available to ensure full taxation by that Member State. A clear example would be the 
situation where a Member State taxes the (deemed) capital gain upon a transfer of  assets 
from that Member State to a third country. Whereas deferral of  collection of  taxes upon 
the moment of  actual realization would constitute a less restrictive means to ensure the 
coherence of  the tax system of  that Member State in an intra-Union context, this may be 
different in situations involving third countries, notably if  that third country is under no 
international obligation to assist in the collection of  taxes. This approach is in line with 
the benchmark of  international tax neutrality as well, since it guarantees the right of  the 
Member States to tax income deriving from genuine economic activities carried on in their 
territory. It would be at odds with this idea, and contrary to the principle of  taxpayer equity 
as well, if  a taxpayer were able to benefit from the public goods offered by the Member 
State at hand without contributing to the costs of  these public goods. Nevertheless, it must 
be demonstrated in each case that the need to ensure full taxation by a Member State would 
be jeopardized if  the corresponding tax benefit were granted to the taxpayer. Contrary 
to what is contended by several scholars cited above, the full absence of  taxation in the 
third country concerned should not as such, in the author’s view, jeopardize full taxation by 
that Member State, and should therefore not automatically lead to acceptance of  the fiscal 
coherence defence, although it is recognized that the absence of  taxation might serve as a 

2268 ECJ 22 January 2009, C-377/07, STEKO Industriemontage [2007] ECR I-299, paras 52 et seq.
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separate valid justification ground in third-country situations, as will be further elaborated 
on in section 5.2.2.9 of  this chapter. 

5.2.2.3 The need to combat tax avoidance 

In Chapter V.2.6.3.4, it was established that a restrictive CIT measure may be justified by the 
need to combat tax avoidance, provided that the measure is proportionate. This means that 
an anti-abuse measure should specifically be targeted at situations of  tax avoidance which is 
present in the case of  wholly artificial arrangements which do not reflect economic reality 
and which have been set up with a view to escaping the tax normally due on the profits 
generated by activities carried out on the national territory of  a Member State. General rules 
which automatically exclude certain categories of  operations from a tax advantage, without 
the possibility for the taxpayer to provide proof  to the contrary, are therefore not permitted. 
The taxpayer must at all times be given the opportunity, without being subject to undue 
administrative constraints, to provide evidence of  a commercial justification. 

The question arises whether the anti-abuse argument should be accepted more easily 
in situations involving third-country investments. This question has been answered 
affirmatively by various scholars. Ståhl submits that tax avoidance rules that are drafted 
rather mechanically should be allowed in a third-country context.2269 Also, Schnigter does 
not rule out that standardized anti-abuse rules may be allowed in situations involving third-
country investments.2270 O’Brien acknowledges that the ECJ may be willing to accept the 
prevention of  fiscal evasion more broadly in third-country cases since it is closely related 
to and overlaps with the need to ensure the fiscal supervision.2271 Lastly, Advocate General 
Wattel draws the same conclusion, although he emphasizes that there must be an actual risk 
for tax avoidance.2272 

In the author’s view, there is a case for accepting the anti-abuse argument more easily 
in situations involving third-country investments in the context of  proportionality, but 
provided that it can be shown that, from the angle of  the contested anti-abuse measure, 
there are relevant differences in the degree of  international legal integration in the relations 
between Member States and third countries in comparison to those between Member States. 
In particular, it is not unreasonable, in the context of  the requirement of  proportionality, to 

2269 Ståhl, ’Free movement of capital’, 55.

2270 A. Schnigter, ‘Die Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten: Vorabentscheidingsersuchen in den 
Rs. van Hilten, Fidium Finanz AG und Lasertec’, Internationales Steuerrecht 14 (2005): 501.

2271 O’Brien, ‘Taxation and the Third Country Dimension of Free Movement of Capital in EU Law’, 664.

2272 Opinion of Advocate General Wattel delivered on 3 March 2005, No. 40 037, Vakstudie Nieuws 2005/39.8, 
point 5.42.
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allow the Member States to stipulate rather mechanically that, under certain circumstances, 
the carrying out of  operations involving third countries leads to a presumption of  tax 
evasion or tax avoidance.2273 These circumstances may either relate to the characteristics 
of  the tax regime involved (for example, low tax rates or no or insufficient possibilities 
for international exchange of  information) or the type or nature of  activities conducted 
by the taxpayer (for example, investment or group financing activities). In order to rely 
on the relevant free movement provision in such cases, the taxpayer may first be required 
to demonstrate the economic reality of  the contested transaction(s) before the relevant 
free movement provision can be invoked. In the author’s view, a fair balance is thus found 
between the objective of  international tax neutrality, on the one hand, and taxpayer equity 
and inter-nation equity considerations, on the other. Third-country investors can still 
benefit from the relevant free movement provision on the same terms as their European 
counterparts. However, where a third-country investment involves a “suspect” third country, 
the threshold for reliance on the free movement is subsequently raised, in that the third-
country investor should first demonstrate the economic reality of  the transactions involved. 

It is recognized, however, that the ECJ has gone one step further in Commission v. Italy. 
From this case one can infer that the lack of  any instruments providing for the international 
exchange of  information between the Member State and the third country may be a reason 
to accept a restrictive withholding tax measure on the basis of  the need to combat tax 
evasion, even if  such a measure is applied rather mechanically and thus may affect bonafide 
situations as well.2274 It thus appears that the ECJ is even willing, at least in the circumstances 
of  this case, to deny the benefits of  the free movement provisions rather mechanically on 
the basis of  anti-abuse considerations, even though this clearly violates the principle of  
proportionality. In the author’s view, however, one should be cautious in generalizing from 
this decision. According to the author, this decision can best be understood as meaning that 
the application of  a withholding tax system as such can be justified on the basis of  the need 
to combat tax evasion or tax avoidance.2275 The ECJ’s decision in Commission v. Italy should 
therefore be placed in the specific context of  the Italian measure at issue. 

5.2.2.4 The need for effective fiscal supervision

As was established in Chapter V.2.6.3.5, the ECJ has accepted the need for effective fiscal 
supervision in the abstract as a justification for a restrictive tax measure, but has nonetheless 

2273 Consenting: Pistone, ‘Five Years of EURYI Research’, 39-40. He believes that, on the other hand, irrebuttable 
presumptions of abuse should not be allowed.

2274 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 72. 

2275 See in more detail: section 5.2.2.4 of this chapter.
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rejected such a defence, on grounds of  proportionality, in virtually each concrete case in 
an intra-Union context. The reason is that reliance by the Member State on the Mutual 
Assistance Directive constitutes a less restrictive means to ensure effective fiscal supervision. 
In addition, the ECJ has repeatedly held that there is nothing to prevent the tax authorities 
concerned from requiring the taxpayer himself  to produce the proof  that they consider 
necessary in order to assess, clearly and precisely, whether the claimed tax benefit should 
be allowed. Accordingly, general exclusions of  a certain tax benefit on the grounds that the 
required information cannot be provided under the Directive are not permitted.

The question upraises as to the extent to which the above principles are also valid in a 
third-country context. In this regard, it is observed from the outset that the need for 
effective fiscal supervision raised in third-country situations must be substantiated.2276 That 
is to say, according to the principle of  suitability, it must be apparent that a Member State 
seriously intends to achieve effective fiscal supervision in the relations with third countries. 
Accordingly, in Netherlands v. Commission, the ECJ rejected the argument put forward by the 
Netherlands government that the exclusion from the Netherlands exemption of  dividend 
withholding tax of  situations involving shareholdings of  less than 10% or, as the case may 
be, 25% held by non-EU companies in Netherlands companies could not be justified by 
the need for effective fiscal supervision. The reason was that in intra-Union situations, the 
exemption would have been granted in situations involving shareholdings of  less than 10% 
or 25% without making the exemption dependent on the existence of  an international 
agreement providing for exchange of  information. The ECJ therefore held that there was 
no evidence that the given threshold requirements had any impact on the risk that the 
competent authorities might be given erroneous information.2277 In Haribo, the ECJ reached 
the same conclusion, according to the Opinion delivered by Advocate General Kokott 
in this case.2278 It held that discriminatory treatment by Austria between dividend income 
from third-country portfolio investments and dividend income from domestic portfolio 
investments could not be justified by the need for effective fiscal supervision. The reason was 
that Austrian tax law did not make a possible exemption for dividends received on substantial 
shareholdings in third-country companies, or a possible credit for the tax paid in that third 
country, conditional upon the existence of  an agreement for mutual assistance between 
the Member State and the third-country concerned.2279 In other words, the argument of  

2276 Similarly: M. Lang, ‘Zum Seminar G: Verbietet das Gemeinschaftsrecht die Erhebung von Quellensteuern?’, 
Internationales Steuerrecht 15/2009: 542; H. Rehm & J. Nagler, ‘Die EuGH-Rechtssachen C-436/08 Haribo 
und C-437/08 Österreichische Salinen’, Internationales Steuerrecht 4 (2009): 132.

2277 ECJ 11 June 2009, C-521/07, Commission v. the Netherlands [2009] ECR I-4873, para. 49. 

2278 Opinion of Advocate General Kokott delivered on 11 November 2010, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, point 131. 

2279 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, paras 
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the need for effective fiscal supervision in the case of  third-country portfolio investments 
appeared to be incoherent since apparently there was no such need in the case of  third-
country direct investments. Lastly, also in OESF the ECJ rejected the need to guarantee the 
effectiveness of  fiscal supervision as a valid justification ground in third-country relations. 
The reason was that the tax benefit at hand was reduced in proportion to the interest in 
a fiscal investment enterprise held by shareholders resident in third countries, without the 
fiscal treatment of  those shareholders in the third countries being relevant in that regard.2280 
To sum up, according to the principle of  suitability, it must be demonstrated that the need 
for effective fiscal supervision is coherently pursued in third-country situations.

In the academic literature, it has been repeatedly argued that the effectiveness of  fiscal 
supervision should be accepted more easily as a justification ground in situations involving 
third-country investments, the reason being that the Mutual Assistance Directive does not 
apply vis-à-vis third countries. Panayi, for example, submits that the lack of  exchange of  
information may be a reason to treat third-country residents differently.2281 Similar ideas 
are put forward by, for example, O’Brien2282, Aigner and Kofler2283, Cordewener et al.2284, 
Hohenwarter and Plansky2285, Ståhl2286, Schön2287, Rehm and Nagler2288, Prechtl2289, Lang et 

132-133. To a similar extent: Unabhängiger Finanzsenat in its decision in this case dated 13 January 2005, 
GZ. RV/0279-L/04, para. 6.A.4.b(2). The same approach was taken by the Netherlands Supreme Court 
in its decision dated 25 September 2009, according to the Opinion of Advocate General Niessen in this 
case. The need for effective supervision was rejected as a justification ground in this case concerning 
the discriminatory refusal by the Netherlands tax authorities of a certain tax facility upon the transfer 
of a Netherlands business acquired by a Canadian resident. The reason was that in the majority of cases, 
the tax facility would be granted to non-resident acquirers as well, without being conditional on the 
existence of a possibility of international exchange of information. Hence, the argument of the need for 
effective supervision was not coherent; Supreme Court 25 September 2009, No. 43 874, Beslissingen in 
Belastingzaken 31 (2010), para. 3.5.6 with reference to the Opinion of Advocate General Niessen delivered 
on 1 April 2008, No. 43 874, Nederlands Tijdschrift Fiscaal Recht 804 (2008), paras 11.16 et seq. See also 
Bundesfinanzhof 26 November 2008 I R 7/08, Internationales Steuerrecht 7 (2009): 244-249, para. 17 
concerning the non-deductibility of expenses incurred by a German parent relating to a third-country 
subsidiary. The Court decided that the effectiveness of fiscal supervision cannot be jeopardized in this 
case since deduction occurs at the level of the German resident company. As a result, there was no need 
for international exchange of information.

2280 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 92. 

2281 C. HJI Panayi, ‘Thin Capitalization Glo et al. – A Thinly Concealed Agenda?’, Intertax 5 (2007): 302.

2282 O’Brien, ‘Taxation and the Third Country Dimension of Free Movement of Capital in EU Law’, 664.

2283 Aigner & Kofler, 484.

2284 Cordewener, Kofler & Schindler, ‘Free Movement of Capital, Third Country Relationships and National Tax 
Law’, 116.

2285 Hohenwarter & Plansky, ‘Die Kapitalverkehrsfreiheit mit Drittstaaten’, 358.

2286 Ståhl, ’Free movement of capital’, 54-55.

2287 Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 518.

2288 Rehm & Nagler, ‘Die EuGH-Rechtssachen C-436/08 Haribo und C-437/08 Österreichische Salinen’, 13.

2289 Prechtl, 497 et seq., para. IV.3. 
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al.2290, Pistone2291 and Advocate General Wattel.2292 

Indeed, in Skatteverket v. A, Test Claimants in the CFC and Dividend GLO, Persche, Rimbaud 
and Haribo the ECJ has clarified that “where the legislation of  a Member State makes the 
grant of  a tax advantage dependent on satisfying requirements, compliance with which 
can be verified only by obtaining information from the competent authorities of  a third 
country, it is, in principle, legitimate for that Member State to refuse to grant that advantage 
if, in particular, because that third country is not under any contractual obligation to 
provide information, it proves impossible to obtain such information from that country.”2293 
Accordingly, the ECJ held in Persche that the Member State may, as a rule, refuse to grant a 
certain tax advantage in third-country relations if  it proves impossible to obtain the necessary 
information from the third country at issue.2294 In Commission v. Italy the ECJ even went one 
step further and waived the requirement of  necessity. In this case, the question was whether 
a discriminatory withholding tax applied by Italy vis-à-vis the EEA States (Iceland, Norway 
and Liechtenstein) was justified. In the absence of  any international provision laying down 
an obligation to supply information between Italy and the EEA States, the ECJ held that 
“the Italian legislation at issue must be regarded as justified in relation to States party to the 
EEA Agreement for the overriding reason in the public interest concerning the fight against 
tax evasion, and as appropriate to ensure the realization of  the objective in question without 
going beyond what is necessary in order to attain it.”2295 Whether or not there was an actual 
need for information was apparently not relevant.

In the scholarly literature, the question has been raised how one should interpret the above 
ECJ cases. In particular, Lang et al. wonder whether the lack of  exchange of  information 
with a third country always allows a Member State to categorically exclude third-country 
investors from a certain tax advantage or whether the lack of  exchange of  information is only 
relevant when the Member State can only verify compliance with the relevant requirements 
set out under its domestic law by obtaining information from the competent authorities 

2290 M. Lang, J. Lüdicke & M. Reich, ‘Beteiligungen im Privatvermögen: Die Besteuerung des Wegzugs aus 
Österreich und Deutschland in die Schweiz – Teil II’, Internationales Steuerrecht 20 (2008): 712. 

2291 Pistone, ‘Five Years of EURYI Research’, 38. 

2292 Cf. Opinion of Advocate General Wattel delivered on 28 December 2005, No. 41 815, Vakstudie Nieuws 
2006/12.14, point 5.27. 

2293 ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 95; ECJ 18 
December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 63; ECJ 27 January 2009, C-318/07, 
Persche [2009] ECR I-359, para. 70; CJEU 28 October 2010, C-72/09, Établissements Rimbaud, not yet 
reported, para. 44; CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not 
yet reported, para. 67.

2294 Cf. ECJ 27 January 2009, C-318/07, Persche [2009] ECR I-359, para. 70. 

2295 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 72. 
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of  a third country.2296 Advocate General Bot took the latter approach in his Opinion in 
Skatteverket v. A. He opined that the lack of  exchange of  information may only be accepted 
“if  the Member State itself  is not able to check compliance with the conditions imposed by 
its domestic law on the granting of  the tax advantage in question.” By contrast, if  it is clear 
that if  the national tax authorities are in a position to carry out such checks using their own 
resources, “the absence of  a convention providing for the exchange of  information with 
the third country concerned does not preclude the Member State from conducting genuine 
and effective supervision of  compliance with its legislation.”2297 

This latter approach should be endorsed in the author’s view. Hence, there must be an 
actual need for the international exchange of  information. This position is not only broadly 
supported in the scholarly literature2298, but finds confirmation in STEKO as well. In this 
case the ECJ ruled that the argument of  the effectiveness of  fiscal controls in third-country 
situations was of  no relevance in the case at hand where the depreciation in the value of  
holdings in non-resident companies is the result of  a fall in the stock market.2299 Apparently, 
in such a case the claimed depreciation can easily be verified by the Member State at issue 
since the required information is publicly available.2300 It is admitted, however, that this 
approach contradicts Commission v. Italy. The ECJ’s ruling in this case suggests that the 
application of  a categorical discriminatory withholding tax vis-à-vis residents established in 
third countries which are under no obligation to exchange information with the Member 
State concerned is allowed, irrespective of  whether or not there is an actual need for 
information.2301 Unfortunately, the ECJ’s motivation is rather brief  in this regard. As already 
stated in the previous section, the ECJ’s decision can, in the author’s view, be understood 
best in the way that it allows Member States to apply a system of  withholding taxes as such 
vis-à-vis third countries which are under no obligation to exchange information with the 

2296 Lang, Lüdicke & Reich, 712.

2297 Opinion of Advocate General Bot delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] ECR 
I-11531, point 154.

2298 See, for example, Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 518; Ståhl, ’Free movement of capital’, 
55; Prechtl, 497 et seq., para. IV.3; Lang, ‘ECJ case law on cross-border dividend taxation’, 76; Massoner & 
Stürzlinger, 409; Lyal, ‘Free Movement of Capital and non-Member Countries’, 26-27; Pistone, ‘Five Years of 
EURYI Research’, 38.

2299 ECJ 22 January 2009, C-377/07, STEKO Industriemontage [2007] ECR I-299, para. 55. 

2300 The referring court also raised this issue: Bundesfinanzhof 4 April 2007, I R 57/06, Internationales Steuerrecht 
18 (2007): 670-672, para. 4.

2301 One could legitimately wonder whether there was really a need for exchange of information in this case. 
This is because information on companies and their shareholders is commonly available in Chamber 
of Commerce databases nowadays, while Member State governments also have secured databases 
containing more detailed information on company relationships; cf. M. Evers & A. de Graaf, ‘Limiting 
Benefit Shopping: Outline of a Measure to Counter Erosion of the Dividend Tax Base in the EU’, EC Tax 
Review 6 (2010): 245, at fn. 24.
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Member State concerned. This is simply because otherwise a Member State would have no 
means at its disposal to discover the identity of  the non-resident shareholders as a result 
of  which non-resident shareholders could fully escape taxation in that Member State.2302 
Hence, the application of  a system of  withholding tax as such is the only means to ensure 
that taxation by that Member States of  non-residents cannot be fully escaped under these 
circumstances.2303 From this perspective, the decision of  the ECJ in Commission v. Italy should, 
in the author’s view, not be generalized in that the lack of  exchange of  information with a 
third country automatically allows Member States to maintain discriminatory tax measures 
vis-à-vis that third country. 

Notwithstanding the above, the question arises whether the tax authorities of  the Member 
States should nonetheless allow the third-country investor himself  to provide documentary 
evidence which they consider necessary to assess whether the claimed tax benefit should 
be allowed if  the third country concerned is under no international obligation to exchange 
information with the Member State. As was established in Chapter V.2.6.3.5, this question 
has repeatedly been answered affirmatively in an intra-Union context, and the question 
arises whether the same approach should be followed in situations involving third-country 
investments. In the scholarly literature, this question has been answered affirmatively.2304 
The ECJ, however, has taken the opposite approach in Skatteverket v. A and Rimbaud and 
ruled in the context of  Article 63(1) TFEU that the approach followed in an intra-Union 
context cannot be transposed in its entirety to movements of  capital between Member 
States and third countries, since such movements take place in a different legal context.2305 
Particularly in Rimbaud, the ECJ clarified that the possibility offered to the taxpayer to provide 
documentary evidence in an intra-Union context is based on and, accordingly, dependent 
on the existence of  a general system of  the exchange of  information under the Mutual 
Assistance Directive.2306 This exception aims at avoiding that the limitations on exchange of  
information allowed under the Directive would be detrimental to the taxpayer.2307 In other 

2302 To a similar extent: F.J. Vanistendael, ‘Reinventing source taxation’, EC Tax Review 3 (1997): 154. 

2303 Perhaps the ECJ implicitly took into account the fact that Article 11 of the Savings Directive allows 
the application by Member States of a system of withholding tax on savings income as an alternative 
for a system of exchange of information. For the same reasons, although outside the field of taxation, 
if would be justified to refuse third-country banks without a physical presence in a Member State the 
right to provide financial services in that Member State on the basis that, in the absence of a minimum 
degree of cooperation between the authorities of both States, this bank cannot be subject to supervision 
by that Member State. Imposing an obligation on the undertaking to submit any necessary commercial 
documents would be less effective in that regard. In the same vein: Advocate General Stix-Hackl in her 
Opinion delivered on 16 March 2006, C-452/04, Fidium Finanz [2006] ECR I-9521, points 172 et seq.

2304 Schnigter, ‘Die Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 494.

2305 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 60. 

2306 CJEU 28 October 2010, C-72/09, Établissements Rimbaud, not yet reported, para. 50. 

2307 Ibid., para. 49. 
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words, Rimbaud essentially implies that a taxpayer should not be “punished” for the fact that 
Member States have agreed on exceptions on the international exchange of  information 
under the Mutual Assistance Directive, although one could wonder whether the ECJ’s 
clarification in Rimbaud really reflects the original intent of  the ECJ in its earlier case law. It 
follows that a taxpayer cannot rely on the possibility to provide proof  to the contrary in a 
situation which is characterized by the lack of  any obligation on the tax authorities of  the 
third country to lend assistance.2308 If  one is to generalize this case law, the rule developed 
by the ECJ is that a taxpayer who invests in a third country which is under no international 
obligation to exchange information, and who is subject to a discriminatory CIT measure 
applied by a Member State, has no right to provide documentary evidence to that Member 
State in order to meet that Member State’s need for effective fiscal supervision. 

In the author’s opinion, the approach taken by the ECJ is not very convincing.2309 It rather 
formal, and exclusively relies on the existence of  an international instrument providing for 
exchange of  information, but disregards the fact that exchange of  information is only a 
means to determine the relevant facts rather than an aim in itself. Put differently, as the ECJ 
decided in Twoh International, the Mutual Assistance Directive does not in any way affect the 
powers of  the competent authorities of  the Member States to assess whether the conditions 
to which the domestic legislation subjects the granting of  a tax advantage are fulfilled.2310 
Hence, the focus should not be so much on the question how the information required 
by the competent authorities of  the Member State is obtained – through a mechanism of  
international exchange of  information or by documentary evidence voluntarily supplied by 
the taxpayer directly – but rather on the question whether the authorities of  that Member 
State are able to assess, clearly and precisely, whether the claimed tax benefit should be 
allowed on the basis of  the supplied information. This approach, which is essentially about 
the evaluation of  the proof  provided by the taxpayer, would allow taxpayers investing in a 
third country for sound commercial reasons to benefit from freedom of  investment without 
being “punished” for the fact that the investment is made in a third country which did not 
commit itself  to exchange information with the Member State concerned, something which 

2308 Ibid., para 50. 

2309 Interestingly, the German Bundesfinanzhof in its decision dated 25 August 2009, IR 88, 89/07, Internationales 
Steuerrecht 24 (2009): 895-904, para. 67, considered the German fictitious taxation of investments held by 
German residents in foreign “black“ funds (in order to guarantee sufficient taxation of the fund’s income) 
to restrict the free movement of capital under Article 63(1) TFEU vis-á-vis third countries, the reason being 
that it was disproportionate to refuse the taxpayer the opportunity to demonstrate the real amount of 
taxes levied at the level of the fund or, alternatively, to provide a best estimate of taxes levied at the fund’s 
level. 

2310 ECJ 28 October 1999, C-55/98, Vestergaard [1999] ECR I-7641, para. 28; ECJ 27 September 2007, C-184/05, 
Twoh International [2007] ECR I-7897, para. 37; ECJ 27 January 2009, C-318/07, Persche [2009] ECR I-359, 
para. 63. 
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is beyond the control of  the taxpayer.2311 In the author’s view, this approach would allow for 
a fairer balance between the interests of  the Member States, on the one hand, and those of  
the taxpayer, on the other, compared to the effect of  the all-or-nothing approach adhered 
to by the ECJ. Perhaps, the ECJ has taken into account the fact the implementation of  an 
internationally agreed tax standard on transparency and exchange of  information and the 
promotion of  good governance in tax matters is currently on the political agenda of  most 
Member States.2312 The ECJ may not have wanted to interfere with developments at the 
political level. 

It follows from the above that the answer to the question whether or not a third country 
is under an international obligation to exchange information with a Member State is vital 
when examining a restrictive CIT measure in the light of  the need for effective fiscal 
supervision. In this regard, the question arises what holds if  a third country has concluded 
an international agreement which provides for the exchange of  information with a 
Member State, the standards of  which are, however, lower than those contained in the 
Mutual Assistance Directive. In this regard, it is recalled that a wide range of  international 
instruments providing for exchange of  information exists between Member States and third 
countries, although their scope differs.2313 The current internationally agreed tax standard on 
exchange of  information, for example, requires in particular exchange of  information in all 
tax matters for the administration and enforcement of  domestic tax law without regard to 
a domestic tax interest requirement or bank secrecy for tax purposes, but on request only. 
On the other hand, the Convention on Mutual Administrative Assistance in Tax Matters, 
and tax treaties that contain an exchange of  information clause designed according to 
Article 26 of  the OECD Model Tax Convention, have a scope broader than that under the 
internationally agreed tax standard in that they allow for exchange of  information not only 

2311 Consenting: V. Dauer & K. Simader, ‘Justifying Restrictions on the Free Movement of Capital under the Rule 
of Reason in Third-country Relationships: Anti-abuse, Harmful Tax Competition, Effectiveness of Fiscal 
Supervision and Tax Collection’, in The EU’s External Dimension in Direct Tax Matters, 38-39. 

2312 See sections 4.3 and 3.4 of Chapter IV, respectively. One could get the impression that the approach taken 
by the ECJ is somewhat politically tainted, particularly if one takes the Opinion delivered by Advocate 
General Bot in Skatteverket v. A into account. In this case, the Advocate General opined that if the Court 
were to consider that exclusion from a tax advantage in the context of the movement of capital to or 
from a third country which has not concluded a convention providing for the exchange of information 
with the Member State concerned is a disproportionate measure, “the Community and the Member States 
would inevitably be deprived of a means of exerting pressure that might encourage third countries to 
make such commitments.” According to the Advocate General, exerting pressure is necessary in order to 
combat tax evasion and tax avoidance and a Member State is therefore entitled to make the liberalization 
under Article 63(1) TFEU subject to the condition that third countries should undertake to engage in 
administrative cooperation with its national authorities and afford mutual assistance. Although the ECJ 
does not explicitly endorse the view expanded by the Advocate General, its influence on the final outcome 
in this case cannot be fully denied. Opinion of Advocate General Bot delivered on 11 September 2007, 
C-101/05, Skatteverket v. A [2007] ECR I-11531, points 150-151.

2313 See in more detail: Chapter IV.4.6. 
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upon request, but also automatically and spontaneously in a number of  defined cases, such 
as cases of  artificial transfers of  profits between groups of  enterprises and cases of  artificial 
or abusive business dealings resulting. Consequently, a valid question arises: would the ECJ 
impose a minimum standard for the international exchange of  information? In the scholarly 
literature, it has been suggested that the possibility of  exchange of  information included in 
tax treaties should be taken into account as well in third-country situations if  the standard 
of  exchange of  information is comparable to the standard under the Mutual Assistance 
Directive.2314 Some authors even explicitly submit that tax treaties which do not require the 
same level of  automatic disclosure of  information and possibilities for cooperation between 
tax authorities do not qualify.2315 This was also the position taken by various Member States 
in Skatteverket v. A, which referred to Article 26 OECD MC as the appropriate standard of  
exchange of  information in third-country situations.2316 In his Opinion in this case Advocate 
General Bot referred to mutual assistance at a level equivalent to that required at intra-
Union level under the Mutual Assistance Directive.2317 The European Commission, on the 
other hand, appears to take the view in the proposal for the CCCTB Directive that exchange 
of  information on request comparable to the standard provided for under the Mutual 
Assistance Directive may be satisfactory.2318 

In an intra-Union context, the ECJ has referred several times in this regard to both the Mutual 
Assistance Directive and the applicable tax treaty, apparently without really distinguishing 
according to the different nature or these instruments.2319 This case law does not, however, 
provide a clear answer to the question here. However, in the author’s view, the standard of  
exchange of  information upon request should be satisfactory on the basis of  the following 
two arguments. First, where a taxpayer fully discloses its income derived from a third-country 

2314 D. Hohenwarter, ‘Vorlagebeschluss des VwGH zur Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 
Steuer und Wirtschaft International 5 (2005): 228; Pistone, ‘Five Years of EURYI Research’, 38, who takes 
the view that no EU Member State may legitimately invoke the need for effective fiscal supervision as 
a justification ground insofar as the information follows the current internationally accepted standards, 
namely the ones corresponding to the current version of Article 26 OECD MC; A.P. Dourado, ‘National 
Report Portugal’, in The EU and Third Countries, 520.

2315 O’Brien, ‘Taxation and the Third Country Dimension of Free Movement of Capital in EU Law’, 664; Ståhl, 
’Free movement of capital’, 54-55. 

2316 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 54. The ECJ ultimately did not 
need to elaborate on this issue.

2317 Opinion of Advocate General Bot delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] ECR 
I-11531, point 151. 

2318 See, for example, Article 81(1) of the Proposal for a Council Directive on a Common Consolidated Corporate 
Tax Base (CCCTB), COM(2011) 121/4. 

2319 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 71; ECJ 3 October 2006, 
C-290/04, FKP Scorpio Konzertproduktionen [2006] ECR I-9461, paras 35-36 with regard to mutual assistance 
in respect of the collection of taxes. In the same vein: Lang, ‘ECJ case law on cross-border dividend taxation’, 
77; Dauer & Simader, 200.
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investment to the Member State concerned, but verification is needed in order to determine 
whether all conditions for a certain tax benefit are met, it is difficult to see why the existence 
of  an international instrument which solely provides for exchange of  information upon 
request would not satisfy that Member State’s needs. It is true that automatic or spontaneous 
exchange of  information would make life easier for the first Member State, but these modes 
of  international exchange of  information are not necessary to enable the Member State to 
verify whether all relevant conditions related to the relevant tax benefit are met. In addition, 
it would also be somewhat remarkable from a political point of  view if  Member States were 
to promote the internationally agreed standard at the international level with third countries, 
while at the same time demanding more comprehensive standards for international exchange 
of  information under their domestic corporate income tax laws. This would not be very 
convincing. Nonetheless, here too, a Member State would still be allowed to deny a certain 
tax benefit if  the provided information does not enable the Member State to assess, clearly 
and precisely, whether all required conditions related to the relevant tax benefit are met. 

In this context, it is observed that several authors suggest that the way exchange of  
information functions in practice should be taken into account as well.2320 This position 
could be placed in the light of  the fact that at the international policy level, effective 
exchange of  information is currently monitored and triggered on the basis of  a peer review 
mechanism of  i) the legal and regulatory frameworks and ii) the practical implementation 
of  the internationally agreed standard, as was established in Chapter IV.4.3. In the author’s 
view, however, non-compliance by any third country with the standard of  effective exchange 
of  information should be something to be resolved at the policy level.2321 Non-compliance 
by a third-country should not be something for which a third-country investor has to pay 
the price since non-compliance is completely beyond the control of  such a third-country 
investor. 

As a final remark, it is submitted that it remains to be seen whether the above approach 
of  the ECJ will remain once the new Mutual Assistance Directive enters into force. The 

2320 Cf. Hohenwarter, ‘Vorlagebeschluss des VwGH zur Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 
228; Ståhl, ’Free movement of capital’, 54-55; Lang, ‘ECJ case law on cross-border dividend taxation’, 77; 
Pistone, ‘Five Years of EURYI Research’, 38. See also: E. Nijkeuter, ‘Informatie-uitwisseling en vrijheid van 
kapitaal verkeer tussen lidstaten en derde landen’, forthcoming, who submits that in each separate case 
one should examine to which extent a Member State is able to require exchange information under the 
applicable exchange of information instrument.

2321 One could, for example, think of the possibilities of suspension or termination of an agreement in 
accordance with written and unwritten principles of international law. See, by analogy, Article 57 
(Suspension of the operation of a treaty under its provisions or by consent of the parties), Article 58 
(Suspension of the operation of a multilateral treaty by agreement between certain of the parties only) 
and Article 60 (Termination or suspension of the operation of a treaty as a consequence of its breach) of 
the Vienna Convention on the Law of Treaties. 
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reason is that this Directive provides for automatic exchange and exchange upon request of  
information received by one Member State from a third country to another Member State.2322 
Because of  this extended cooperation between Member States with regard to information 
provided by third countries, an additional means to verify information provided by the 
taxpayer will become available for the Member States. One might argue that as a consequence 
the absence of  an international instrument providing for exchange of  information between 
a Member State and a particular country should no longer be of  relevance if  at least one 
other Member State has concluded an agreement providing for international exchange of  
information with that third country.2323

5.2.2.5 The need for effective collection of tax

In Chapter V.2.6.3.6, it was established that the ECJ has accepted the need for effective 
collection of  tax as a valid justification in intra-Union situations, although it eventually 
rejected this defence on grounds of  proportionality in virtually all cases, the reason being 
that, in addition to the applicability of  the Mutual Assistance Directive, each Member State 
may request assistance from another Member State in relation to the recovery of  income tax 
payable by a taxpayer resident in the latter Member State, based on the Recovery Directive. 
In addition, even if  the Recovery Directive does not apply, the ECJ may still consider that 
less restrictive means to ensure effective collection of  tax are available. Conversely, even 
in circumstances where the Recovery Directive actually does apply, one could legitimately 
wonder whether this Directive can really ensure the effective collection of  tax in all cases. 
To sum up, the case law of  the ECJ regarding the effective collection of  tax argument in 
intra-Union situations is somewhat casuistic. 

Since the Recovery Directive does not apply to third countries the question arises as to 
the extent to which this case law can be extended to situations involving third-country 
investments. Lang et al. submit that this fact cannot automatically justify a restrictive CIT 
measure on the basis of  the need for an effective collection of  tax. With reference to the 
principle of  proportionality, they take the view in the context of  exit taxes that a system of  
guarantees may be a less restrictive measure which equally guarantees the effective collection 
of  taxes.2324 By contrast, the Finanzgericht of  Baden-Württemberg in its decision dated 18 
June 2007 considered a discriminatory withholding tax applied by Germany vis-à-vis a 
shareholder resident in Switzerland to be justified. With reference to Scorpio, it held that 

2322 See Chapter IV.3.3. 

2323 It is admitted, however, that the extension in the new Directive should be placed in a different context - the 
questionable practices of “trade” between Member States of information on third-country bank accounts. 

2324 Lang, Lüdicke & Reich, 713.
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the withholding tax procedure constituted a legitimate and appropriate means of  ensuring 
the tax treatment of  the income of  a person established outside the state of  taxation and 
ensuring that the income concerned does not escape taxation in the state of  residence and 
the state of  source.2325 

In the author’s view, given the diversity of  scenarios in which the need for an effective collection 
of  tax could be an issue, it is hard to answer the question posed above in the abstract. In any case, 
a distinction can be made between third countries which are under no obligation to provide 
international assistance in the collection of  taxes and third countries which are. As far as the 
latter category is concerned, one can infer from Scorpio that international instruments, other 
than the Recovery Directive, may be relevant as well when assessing whether a less restrictive 
measure is available. However, in its direct tax case law to date, the ECJ has constantly referred 
to the Mutual Assistance Directive and to the Recovery Directive in tandem in this regard.2326 It is 
therefore unclear whether the ECJ will apply the same proportionality standards vis-à-vis third 
countries which are under an obligation to provide international assistance in the collection of  
taxes, but not to exchange of  information. As far as the first category is concerned, the author 
agrees with Lang et al. that under certain circumstances, a system of  guarantees may equally 
ensure the effective collection of  taxes through a less restrictive measure in a third-country 
context, even though such a system would be considered disproportionate in an intra-Union 
context.2327 On the other hand, whereas for instance the method of  withholding tax as such 
does not, from the perspective of  the taxable person, constitute a restriction which needs 
to be justified by the need for effective collection of  tax in an intra-Union context, such a 
method would be a fortiori permitted in a third-country context, irrespective of  the existence 
of  an international instrument providing for the assistance in the collection of  taxes.2328 All in 
all, also in third-country situations, the effective collection of  tax argument should be assessed 
on a case-by-case basis.2329

5.2.2.6 The need to safeguard the (balanced) allocation of taxation powers

In Chapter V.2.6.3.7, it was established that the need to safeguard the balanced allocation 
of  taxation powers is tantamount to allowing each Member State to prevent its right to 
exercise its taxing powers in relation to activities carried on in its territory being jeopardized, 

2325 Finanzgericht of Baden-Württemberg dated 18 June 2007, 6 K 31/06 Internationales Steuerrecht 11 (2008): 
410-412, para. 2; ECJ 3 October 2006, C-290/04, FKP Scorpio Konzertproduktionen [2006] ECR I-9461, para. 36.

2326 ECJ 9 November 2006, C-520/04, Turpeinen [2006] ECR I-10685, para. 35 et seq.; ECJ 7 September 2006, 
C-470/04, N. [2006] ECR I-7409, para. 53. 

2327 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 51.

2328 To a similar extent: Hohenwarter & Koppensteiner, 108.

2329 In a similar vein: Dauer & Simader, 207.
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provided that such a danger actually exists. The ECJ has therefore essentially recognized 
each Member State’s right to exercise its tax jurisdiction in relation to economic activities 
carried out in its territory, which is fully in line with the benchmark of  international tax 
neutrality as applied in this study. 

The question comes up as to the extent to which the need to safeguard the balanced allocation 
of  taxation powers can be accepted as a valid justification ground in third-country situations 
on the same terms as applicable in an intra-Union context. This question has received little 
attention in the scholarly literature. It is Advocate General Wattel in his Opinion dated 3 
May 2005 who recognizes, in the context of  the non-reciprocal liberalization requirement 
under Article 63(1) TFEU vis-à-vis third countries, that the financial and fiscal balance and 
the reciprocity in the bilateral relations between Member States and third countries may be 
seriously distorted.2330 He submits in the context of  the conclusion of  tax treaties with third 
countries that the negotiation powers of  the Member States vis-à-vis third countries could 
be jeopardized by the unilateral liberalization of  capital movements under Article 63(1) 
TFEU. This risk does not exist in the relations between Member States, as they are equally 
bound to the Treaty freedoms.2331 So far, the Netherlands Supreme Court has not explicitly 
endorsed or rejected the Advocate General’s view. 

Nonetheless, the need to preserve a balanced allocation of  taxation powers was rejected 
as a justification ground by the Netherlands Supreme Court in a case concerning the 
discriminatory refusal by the Netherlands tax authorities of  a certain tax facility upon the 
transfer of  a Netherlands business acquired by a Canadian resident. The apparent reason 
was that there was no actual danger that the balanced allocation of  taxation powers between 
the Netherlands and Canada could be jeopardized.2332 This decision is very understandable 
since the Netherlands’ taxation powers would not be lost upon granting the facility. In 
addition, in other scenarios, non-residents would be able, like resident taxpayers, to benefit 
from tax facility. Apparently, the Netherlands legislation did not see any danger of  the 
balanced allocation of  taxation powers being disturbed in these cases. The argument was 
therefore not coherent in this case. 

In Haribo, the ECJ recognized that the need to safeguard the allocation of  the power to 
impose taxes between the Member States constitutes an overriding reason in the public 

2330 Opinion of Advocate General Wattel delivered on 3 March 2005, No. 40 037, Vakstudie Nieuws 2005/39.8, 
point 5.45.

2331 Ibid.

2332 Decision Netherlands Supreme Court 25 September 2009, No. 43 874, Beslissingen in Belastingzaken 31 
(2010), para. 3.5.6 with reference to the Opinion of Advocate General Niessen delivered on 1 April 2008, 
No. 43 874, Nederlands Tijdschrift Fiscaal Recht 804 (2008), point 11.15.
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interest in intra-Union situations. It subsequently held that this justification can a fortiori be 
recognized in the Member States’ relations with non-Member States, thus suggesting that 
the need to safeguard the balanced allocation between Member States may be accepted 
more easily in third-country relationships.2333 In the author’s view, acceptance of  the need 
to safeguard the balanced allocation of  taxation powers is fully in line with the benchmark 
of  international tax neutrality as applied in this study, and should therefore be endorsed in 
third-country situations as well, provided that such a danger actually exists.

Nonetheless, one further distinction needs to be made. Inter-nation equity considerations 
would require, in the author’s view, that the need to safeguard the balanced allocation of  
taxation powers should also be accepted as a valid justification ground vis-à-vis third countries 
which have not concluded a tax treaty with the respective Member State. More specifically, 
a Member State should, in the author’s opinion, be justified in maintaining in force vis-à-vis 
this category of  third countries measures that tax income from activities carried on in its 
territory in a discriminatory fashion. One could think, for example, of  withholding taxes 
imposed by that Member State on distributions of  profits derived in its territory. The reason 
is that otherwise the Member State in question would be required to grant a tax reduction or 
exemption for income derived by third-country investors in its territory without any quid pro 
quo. In such a case, the balanced allocation of  taxation powers between the Member State and 
the third country would not be safeguarded if  these countries were subsequently to decide 
to conclude a tax treaty with the other. The Member State would lose part of  its negotiation 
powers in the context of  the conclusion of  a tax treaty with this third country, which could 
result in an unbalanced outcome detrimental to the Member State concerned. This risk would 
less easily occur in the relationships between the Member States since they are bound by the 
Treaty freedoms.2334 Accepting that Member States should have the opportunity to preserve 
their negotiation powers with third countries in the field of  tax treaties in order to safeguard 
the future balanced allocation of  taxation powers would prevent a Member State from either 
entering into tax treaties with third countries that are less favourable to it compared to the 
tax treaties it has concluded with other Member States, or that such a Member State would 
eventually refrain from entering into tax treaties with third countries, both consequences 
being contrary to the objective underlying freedom of  investment. 

2333 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
121.

2334 Cf., by analogy as regards third countries which have not concluded a convention providing for the 
exchange of information with the Member State concerned, Opinion of Advocate General Bot delivered on 
11 September 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, point 150. According to the Advocate 
General, requiring the Member State to grant a certain tax advantage to this group of third countries 
would inevitably deprive the Community and the Member States of a means of exerting pressure that 
might encourage third countries to make such commitments which would make combating tax evasion 
more difficult and give rise to an unbalanced situation to the detriment of the Community.
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Nonetheless, the ECJ has not explicitly endorsed this approach up until now. In Haribo 
a comparable argument was raised by the various Member States in the context of  the 
free movement of  capital vis-à-vis third countries under Article 63(1) TFEU.2335 The ECJ 
ultimately rejected the argument raised by the Member States on the basis that the issue at 
stake did not concern the power to impose taxes in respect of  economic activities carried 
on in national territory, but taxation of  foreign income.2336 In other words, there was no 
risk that the right of  the Member State concerned to exercise its taxing powers in relation 
to activities carried on in its territory would be jeopardized. Therefore, the discriminatory 
tax treatment between domestic dividends and dividends sourced in third countries could 
not be justified in the light of  the need to safeguard the allocation of  the power to impose 
taxes between Member States and non-Member States.2337 It is noted, however, that the ECJ 
leaves ample room for the approach advocated above in the reverse case where income 
has been generated in the territory of  a Member State through activities carried on by a 
third-country investor.2338 Further support for this position can be derived from OESF as 
well. In this case, the ECJ held that the Netherlands was allowed to grant relief  for double 
taxation only with respect to dividends received from companies resident in countries with 
which the Netherlands had concluded a tax treaty and to refrain from granting such relief  
in respect of  dividends from other Member States with which it has not concluded a tax 
treaty. The reason was that both situations were not objectively comparable.2339 From this 
decision one can infer by analogy that there may be room to treat third countries which have 
not concluded a tax treaty with a Member State differently compared to third countries that 
have.2340 

To conclude, acceptance of  the need to safeguard the balanced allocation of  taxation 
powers is fully in line with the benchmark of  international tax neutrality as applied in this 

2335 The Member States argued that if Article 63(1) TFEU were to be considered to oblige a Member State to 
treat dividends from non-Member States in the same way as dividends paid by resident companies, the 
Member States’ freedom of action for negotiating tax conventions and thereby ensuring themselves a 
balanced allocation of the power to tax in their relationships with non-member states would in practice 
become non-existent; CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, 
not yet reported, para. 118.

2336 Ibid., para. 123.

2337 Ibid., para. 124.

2338 Ibid., para. 123.

2339 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, paras 63-64.

2340 In the scholarly literature, Kemmeren too has contended that for the purposes of Article 63(1) TFEU a 
distinction should be made between third countries that have and third countries that have not 
concluded a tax treaty with the respective Member State; Kemmeren, ‘Exemption method for PEs’, 121; 
E.C.C.M. Kemmeren, ‘Limitation-on-benefits in het belastingverdrag Nederland-VS 2005 en het EG-recht: 
het dienen van twee heren’, in JUVAT-dag 2005; Bundeling van lezingen gehouden op 21 april 2005 (Tilburg: 
JUVAT, 2006), 49.
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study, and should therefore also be endorsed in third-country situations on the same terms, 
provided that there is an actual risk that the balanced allocation of  taxation powers may be 
jeopardized. Nonetheless, inter-nation equity considerations may allow a Member State to 
maintain in force measures that tax income from activities carried on in its territory vis-à-vis 
third countries with which that Member State has not concluded a tax treaty, even if  such a 
measure is applied in a discriminatory fashion.2341 

5.2.2.7 Promotion of research and development 

In Chapter V.2.6.3.8, it was established that the promotion of  research and development 
has been considered by the ECJ to be an overriding reason relating to public interest, which 
objective is also endorsed in the Treaty under Article 179 TFEU. Nonetheless, the promotion 
of  research and development has never been accepted in practice as a justification ground 
for a discriminatory CIT measure. This is because such discriminatory taxation is directly 
contrary to the objective enshrined in Article 179 TFEU. From the angle of  this objective, 
the ECJ does not see a relevant difference between research and development activities 
performed domestically and those performed in another Member State. 

The question arises whether the same conclusion applies in situations involving third-
country investments. To date, there is no ECJ case law on this matter and neither has this 
question been elaborated on in the scholarly literature. In the author’s opinion, this question 
must, in principle, be answered in the affirmative. It is true that the objective of  promotion 
of  research and development as enshrined in Article 179 TFEU does not extend to third 
countries. However, virtually all Association, Partnership and Cooperation Agreements 
contain a comparable provision on the basis of  which the parties must promote cooperation 
in research and technological development.2342 Thus, the case law of  the ECJ as developed 
in an intra-Union context could be transposed to third countries as well. But even in the 
absence of  an APC Agreement enshrining the promotion of  research and development as 
an objective, the author submits that this objective will still be promoted if  Member States 

2341 The Netherlands Supreme Court seems to have gone even one step further in its decision dated 9 April 
2010, No. 08/04160, Beslissingen in Belastingzaken 291 (2010), para. 4.2. In this case, the Court seems to 
accept, for purposes of a dividend withholding tax exemption, that a third-country company/shareholder 
is not comparable to a domestic company/shareholder. The reason is that in the first case a Netherlands 
dividend withholding tax claim definitely disappears, but the claim is safeguarded in the second case. It is 
established, however, that it is not entirely clear to which extent these considerations can be generalized, 
given the specific context in which the Court’s considerations were made (i.e. in the context of ex-Article 
183(5) EC and Article 45 of the OCT Decision 2001).

2342 See, for example, Article 76(1) of the Czech Europe Agreement; Article 104 of the Croatian Stabilisation 
and Association Agreement; Article 62 of the Russian Partnership and Cooperation Agreement; Article 
40 of the Euro-Mediterranean Agreement concluded with Israel and Article 14 of the Indian Cooperation 
Agreement. 
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are not allowed to discriminate between research and development activities performed 
domestically and those performed in a third country. This is because the results of  the 
research and development performed in a third country could benefit the Member State at 
hand as well. 

Nonetheless, the above position is subject to one important caveat which follows from the 
benchmark of  international tax neutrality as it is understood for purposes of  this study. 
From this idea it follows that Member States should only need to promote research and 
development activities through their CIT systems to the extent these activities show a 
genuine economic link with their territory. This implies that to the extent research and 
development activities are carried out in a third country through a fixed establishment which 
involves a sufficient degree of  independence and a sufficient degree of  management and 
control within that third country, it is for the third country of  establishment, and no longer 
for the Member State concerned to promote, through fiscal expenditures, such research 
and development activities. On the other hand, where research and development activities 
carried out in a third country are actually managed and controlled by a company established 
in a Member State and that company also bears the risks incurred with these activities, 
the Member State should grant the benefits that would be available under comparable 
circumstances in a domestic situation.

5.2.2.8 Lack of compensatory taxation 

In Chapter V.2.6.3.9, it was established that a restrictive tax measure applied by a Member 
State cannot be justified on the basis of  a lack of  taxation in another Member State. The 
ECJ has held that a compensatory taxation by the first Member State prejudices the very 
foundations of  the single market. Since an internal market does not exist between the 
Member States and third countries, it can justifiable be asked whether the absence of  a 
compensatory taxation should equally be rejected as a justification ground in a third-country 
context.

In the scholarly literature, Schönfeld and Lieber are of  the opinion that Member States 
should allow a different tax regime resulting in low or no taxation applicable in a third 
country, provided that this regime is not selective.2343 On the other hand, several other 
scholars have defended the position that the lack of  taxation in a third country could justify 
a restrictive CIT measure applied by a Member State. Schön, for example, submits that 
a tax rate applicable in a third country which is lower than the average rate as applicable 

2343 Schönfeld & Lieber, ‘Swedish CFC-Rules under Scrutiny of EC Law’, 100.
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in the Member States always justifies differential treatment.2344 Also, Cordewener et al.2345, 
Hohenwarter, Plansky and Koppensteiner2346, Pistone2347 and Lang et al.2348 argue that the 
lack of  compensatory taxation in the third country concerned can justify a restrictive 
CIT measure applied by a Member State. Furthermore, it has been reported that the 
European Commission took the position in Lenz that a different tax treatment of  third 
country inbound dividends in the context of  the avoidance of  double taxation should be 
capable of  being justified as a means to combat distortion of  competition, provided that 
the state of  residence of  the distributing company is a no or low-tax jurisdiction and the 
restrictive domestic provision is in line with the unwritten principle of  proportionality.2349 In 
its proposal for a CCCTB Directive, this position is incorporated in the switch-over clause 
in Article 73, the CFC provision in Article 82 and the limitation on interest deductions.2350 
Also, the Austrian Verwaltungsgerichtshof in its decision in the Lenz case dated 27 August 
2002 has suggested that the lack of  compensatory taxation in third countries might justify 
the Austrian measure, particularly because of  the risk that third-country investments could 
otherwise be taxed more favourably than domestic investments.2351 Since the ECJ eventually 
restricted its judgment in Lenz to intra-Union situations only, it did not need to address 
this argument. Nonetheless, this position is also in line with the purport of  Article 65(1)(a) 
TFEU, which is said to have been inserted by certain Member States that were worried that 
they would be obliged to extend tax credits to companies in tax havens.2352 

An implicit answer to the above question can be found in Polydor. In this case, the ECJ decided 
that a distinction between Member States and third countries is necessary inasmuch as the 

2344 Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 513. 

2345 Cordewener, Kofler & Schindler, ‘Free Movement of Capital, Third Country Relationships and National Tax 
Law’, 117.

2346 Hohenwarter & Plansky, ‘Die Kapitalverkehrsfreiheit mit Drittstaaten’, 358. In the same vein: Hohenwarter, 
‘Vorlagebeschluss des VwGH zur Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 229. 

2347 Pistone, ‘The Impact of European Law’, 238. 

2348 Lang, Lüdicke & Reich, 713. 

2349 Cf. T. Polivanova-Rosenauer, ‘ECJ Rules on Austrian Discrimination of Foreign-Source Investment Income’, 
European Taxation 9 (2004), 419. 

2350 Under these provisions, no relief for double taxation is granted for third-country-sourced income, income 
from a third-country CFC is attributed to the controlling parent, and interest paid to an associated third-
country enterprise is not deductible if a statutory corporate tax rate applies in the third country involved 
which is lower than 40% of the average statutory corporate tax rate applicable in the Member States. In 
the last two cases, however, a lower taxation is no longer of relevance if the taxpayer can prove that the 
transactions carried out have sufficient economic substance.

2351 Decision of the Austrian Verwaltungsgerichtshof dated 27 August 2002, No. 99/14/0164, para. III.

2352 Bakker, 248, at fn. 30. See also: Aigner & Kofler, 485, who suggest that one might speculate whether 
Member States may be allowed to, for example, apply an indirect credit system for the avoidance of 
economic double taxation for low-taxed third-country distributions while they apply an exemption or 
relief system in domestic and intra-EU settings.
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instruments which the Union has at its disposal in order to achieve the progressive abolition 
of  legislative disparities within the common market have no equivalent in the context of  
the relations between the Union and the respective third country.2353 As was established in 
Chapter V.2.6.3.9, the ECJ’s rejection of  the argument of  lack of  compensatory taxation 
can be viewed in the light of  the fact that there is competition between the tax regimes of  
the various Member States the distortive effects of  which should eventually be removed by 
positive legal integration, in particular by virtue of  Articles 115 and 116 TFEU. The Treaty 
does not, however, provide for a comparable possibility of  harmonizing tax legislation in 
relation to third countries. On that basis, the ECJ may decide in the future by analogy to 
Polydor that the lack of  compensatory taxation in a third country can justify a restrictive CIT 
measure applied by a Member State. This holds a fortiori true in cases where the third country 
does not levy a corporate income tax at all. From Schempp it follows that third-country 
investments are thus not comparable to domestic investments which are subject to tax, as a 
result of  which differential treatment is permitted.2354

With reference to the benchmark of  international tax neutrality, however, this result, in the 
author’s view, should not be endorsed unconditionally. To the extent genuine economic 
activities are carried out in a low-tax third country through a fixed establishment which 
involves a sufficient degree of  independence and a sufficient degree of  management and 
control within that third country, it would be contrary to the benchmark of  international tax 
neutrality if  Member States were to be allowed to neutralize the lower tax rate by applying 
a discriminatory corporate income tax vis-à-vis that third country. This is because such a 
compensatory levy would tend to disturb the relationship in that third country between 
the tax burden, on the one hand, and benefits in the form of  (a lower standard of) public 
goods provided by that third country, on the other.2355 Under these circumstances, the third 
country is merely exercising its fiscal sovereignty which should, in principle, be respected by 
the Member State involved. It must be assumed in such a case that other economic reasons, 
rather than tax savings motives, have been the predominant considerations for carrying out 
the third-country investment.2356 Nonetheless, the lack of  compensatory taxation may give 

2353 ECJ 9 February 1982, 270/80, Polydor and others [1982] ECR 329, para. 20. 

2354 ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 35. See in more detail: Chapter VI.2.6.3.9. 

2355 See in more detail: Chapter II.3.3.6. 

2356 Cf., by analogy, Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes [2006] ECR 
I-7995, point 109, who opines, albeit in an intra-Union context, that “the fact that a company centralises in 
another Member State with a low tax rate the carrying on of certain activities of use to the entire group and 
seeks by that means to reduce the group’s overall tax burden does not in itself constitute abuse. In such a 
case, as long as the subsidiary responsible for those intragroup services is carrying on genuine economic 
activity in the host State, under the tax sovereignty of which it falls, the territorial allocation of the Member 
States’ power to impose taxes is not, a priori, affected. The loss of taxable profits affecting the State of 
origin is the result of the economic activity which is carried out in the host State and taxed by that State.”
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rise to a presumption that fair competition is distorted by means of  artificial arrangements 
which do not reflect economic reality and which are set up with the predominant aim of  
avoiding tax normally due. In the author’s view, it is not excessive for a Member State 
to introduce a presumption of  tax avoidance in such a case instead of  relying on the 
subsequent communication of  information.2357 However, it follows from the requirement 
of  proportionality that a taxpayer should at all times be allowed to provide proof  to the 
contrary in accordance with the rules of  evidence under the national law of  the Member 
State concerned.

To conclude, to the extent a third-country subjects income derived from genuine economic 
activities carried out in its territory to a generally applicable low-tax CIT regime, the lack 
of  compensatory taxation should not be accepted as a valid justification ground, provided 
that these activities are carried on through a fixed establishment in that third country which 
involves a sufficient degree of  independence and a sufficient degree of  management and 
control within that third country. However, the lack of  compensatory taxation could give 
rise to a presumption that fair competition is distorted by means of  artificial arrangements 
which do not reflect economic reality and which are set up with the predominant aim of  
avoiding tax normally due. In such a case, a taxpayer should nonetheless at all times be 
allowed to provide proof  to the contrary in accordance with the rules of  evidence under the 
national law of  the Member State concerned. 

5.2.2.9 The need to counteract harmful tax competition 

In Chapter V.2.6.3.9, it was established that the need to counteract harmful tax competition 
cannot be accepted as a valid justification ground for restrictive CIT measures applied in an 
intra-Union context. Essentially, this is because the Treaty itself  provides for an appropriate 
set of  measures under the state aid provisions under Articles 107 TFEU and 108 TFEU 
under which the harmful effects of  a tax regime applied by a Member State can be removed. 

The question arises whether the need to combat harmful tax competition can serve more 
easily as a valid justification ground in third-country situations. In the scholarly literature, 
this question is answered in the affirmative. Schnigter, for example, submits that the effects 
of  harmful tax competition in situations involving third countries cannot be abolished in 
the same way under the Treaty, since the state aid provision under Articles 107 TFEU and 

2357 See also section 5.2.2.3 of this chapter. See furthermore, by analogy, Opinion of Advocate General Léger 
delivered on 2 May 2006, Cadbury Schweppes [2006] ECR I-7995, point 140. The Advocate General rightly 
opines that the existence of such legislation has the advantage of contributing to the legal certainty of 
economic operators since they know in advance that, in the aforementioned case, there is a presumption 
of tax avoidance.
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108 TFEU do not extend to third countries.2358 In addition, Hohenwarter and Plansky state 
that third-country investments which benefit from a ring-fenced tax regime or tax incentives 
which are open for non-residents are not comparable to intra-Union investments and may 
therefore be treated differently.2359 This view is shared by Isenbaert in situations where such 
a regime would constitute state aid if  it were adopted by a Member State, given the fact that 
there is no Union framework to counter state aid practices of  third states.2360 Also, Aigner 
and Kofler suggest that Member States should be able to protect themselves against capital 
outflows to “tax havens,” keeping in mind that foreign low taxation or non-taxation would 
effectively distort competition to the disadvantage of  domestic companies.2361 Schönfeld 
and Lieber as well suggest, in the context of  CFC legislation, that CFC legislation could be 
justified as a measure to combat harmful tax competition, provided that such a measure is 
proportionate in that it should not affect non-harmful tax measures as well.2362 Lastly, Pinto 
also submits that it may be argued that the application of  CFC legislation is a necessary 
tool for Member States to prevent artificial profit shifting and tax deferral on foreign 
(passive) income through tax-haven entities, especially if  there is no adequate exchange of  
information with the authorities of  the third country involved.2363 

In the author’s view, the benchmark of  international tax neutrality would in the first instance 
require that Member States should recognize the tax regime applicable in any third country 
as a result of  which the combating of  harmful tax competition should not be accepted as 
a valid justification in third-country situations. This is because a discriminatory taxation 
applied by a Member State would tend to disturb the relationship in that third country 
between the tax burden, on the one hand, and benefits in the form of  (a lower standard 
of) public goods provided by the third country at hand, on the other. It is recognized, 
however, that this approach would eventually contravene the principle of  taxpayer equity, 
to the extent the measure applied by the third country would qualify as state aid under the 
Treaty provisions. This is because in an intra-Union context, the beneficiary of  prohibited 
fiscal state aid would be required to reimburse the aid received, in order to restore the 
situation as if  the state aid was not granted.2364 Hence, the level of  the tax burden would be 
adjusted upwards relative to the benefits c.q. public goods received and the distortive effects 

2358 Schnigter, ‘Die Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 494. 

2359 Hohenwarter & Plansky, ‘Die Kapitalverkehrsfreiheit mit Drittstaaten’, 357. See in the same vein: 
Hohenwarter & Koppensteiner, 96. 

2360 Isenbaert, EC law and the sovereignty of the member states, 643. Lyal too does not exclude this possibility; 
Lyal, ‘Free Movement of Capital and non-Member Countries’, 25.

2361 Aigner & Kofler, 485.

2362 Schönfeld & Lieber, ‘Swedish CFC-Rules under Scrutiny of EC Law’, 99.

2363 C. Pinto, Tax Competition and EU Law, 353. 

2364 See Chapter V.2.1.
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of  unfair competition would accordingly be removed. Since the state aid provisions are 
restricted to the Member States only, this mechanism of  reimbursement does not apply vis-
à-vis third countries. This would mean that taxable entities with the same level of  earnings 
would be subject to a different amount of  tax according to whether they invest within the 
Union or abroad. In the author’s view, this result would be at odds with the principle of  
taxpayer equity. 

It is true that other international instruments may be applicable with respect to third countries 
whereby harmful tax measures can be reduced or removed as well. One may think of  the OECD 
Report on Harmful Tax Competition and the EU Code of  Conduct for Business Taxation as 
discussed in Chapter IV.2365 These instruments do not, however, subject the beneficiaries of  the 
harmful measures to an obligation of  reimbursement, leaving aside the fact that they are of  a 
mere political nature only. The same conclusion must be drawn vis-à-vis the EEA states and 
other third countries with which the Member States have concluded an APC Agreement which 
provides, like the Treaty, for a prohibition of  state aid.2366 The reason is that these instruments 
may provide for different criteria on whether a given company tax regime can be regarded as 
harmful. In addition, these instruments also differ in terms of  procedure and enforceability 
and delegate the decision-making power to different authoritative bodies.2367 Hence, in the 
case of  fiscal state aid granted by the EEA states and the other APC state, these procedures 
do not necessarily guarantee that the situation will be restored as if  the state aid had not been 
granted on the same terms as they apply within the Union. In other words, whereas within 
the Union a uniform application of  the state aid rules is ensured by virtue of  the exclusive 
competence of  the European Commission in this regard, this is not the case in third-country 
situations. Given these differences in procedure, Member States should be allowed to combat 
harmful tax measures vis-à-vis third countries, even if  a prohibition of  state aid applies to 
these third countries under the EEA Agreement or any other APC Agreement. It follows 
that the need to counteract harmful tax competition can be accepted as a valid justification 
ground for restrictive CIT measure more easily in third-country situations, provided that it is 
demonstrated, in accordance with the principle of  suitability, that the contested tax measure 
actually pursues the combating of  harmful tax competition. 

2365 Chapter IV.4.3 and IV.2.8. 

2366 For instance, Article 64(1)(iii) of the Europe Agreement concluded between the Union and the Czech 
Republic stipulates that any public aid which distorts or threatens to distort competition by favouring 
certain undertakings or the production of certain goods is incompatible with the proper functioning of 
the Agreement, in so far as it may affect trade between the Union and the Czech Republic. Pursuant to the 
second paragraph of this provision, any practices contrary to this provision shall be assessed on the basis 
of criteria arising from the application of the rules of Articles 107 and 108 TFEU.

2367 See M. Cremona, ‘State aid Control: Substance and Procedure in the Europe Agreements and the 
Stabilisation and Association Agreements’, European Law Journal 3 (2003): 267-269.
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5.2.2.10 Lack of and existence of harmonization 

In Chapter V.2.6.3.10, it was established that the ECJ has consistently held that the existence 
of  harmonization rules cannot be made a precondition for the implementation of  the free 
movement provisions. The question comes up whether the same should hold true in third-
country situations. In addition, the question arises whether the existence of  harmonization 
between Member States in the field of  corporate income taxation should be a relevant factor 
to be taken into account when assessing whether differential treatment of  third-country 
investments is justified. In this regard, it is recalled that within the Union a certain degree of  
harmonization has been achieved in the field of  corporate income taxation whereas virtually 
no harmonization exists under EU law in the relations between Member States and third 
countries in the field of  corporate income taxation and that, in the field of  international 
tax law, both the relations between the Member States and between the Member States and 
third countries are characterized by a varying degree of  coordination depending on the 
particular Member State and third country involved, as was established in Chapter IV. 

Opinions in the scholarly literature appear to converge in this matter. Schnigter and De 
Graaf  and Evers submit that third-country investments are not comparable to intra-Union 
investments to the extent the latter fall under the scope of  the Parent-Subsidiary or Interest 
& Royalty Directives.2368 Also, Lyal says that it may be argued that the extension of  benefits 
provided for in a tax Directive to non-member countries, without the participation of  the 
latter in the system established by the directive, would be contrary to the internal logic of  the 
directive where such a directive envisages a self-contained scheme in which there is assumed 
to be a balance of  interests between Member States.2369 Also, Advocate General Kokott in 
her Opinion in Haribo does not fundamentally rule out this possibility.2370 Rehm and Nagler 
leave room for this position as well, but only to the extent not only intra-Union investments, 
but also domestic investments are governed by the harmonized set of  EU provisions. Where 
such is not the case, the lack of  harmonization cannot justify differential treatment between 
domestic and third-country investments.2371 Also, the German Bundesfinanzhof in its decision 
dated 22 August 2006 considered in the context of  cross-border loss compensation that 

2368 Schnigter, ‘Die Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, M. Evers & A.C.G.A.C. de Graaf, ‘Pushing 
back frontiers: (Un)charted territories in the field of international tax law and EC law’, in Fiscal Sovereignty 
of the Member States, 186.

2369 Lyal, ‘Free Movement of Capital and non-Member Countries’, 28. On the other hand, he does not 
exclude that tax advantages granted under directives could fall within the scope of Article 63(1) TFEU in 
circumstances in which the foregoing reasoning is not available.

2370 Opinion of Advocate General Kokott delivered on 11 November 2010, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, point 129. 

2371 H. Rehm & J. Nagler, ‘Verbietet die Kapitalverkehrsfreiheit nach 1993 eingeführte Ausländerungleichbe-
handlung?’, Internationales Steuerrecht 24 (2006): 860.
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the impact of  the unilateral liberalization of  capital towards third countries under Article 
63(1) TFEU in the field of  corporate income taxation would impact the Member State’s 
sovereignty in non-harmonized areas, thus suggesting that the lack of  harmonization in 
general, i.e. both within the Union and towards third countries, might justify a restrictive 
CIT measure applied in third-country relationships.2372 Lastly, Panayi submits that the fact 
that soft law instruments such as the Code of  Conduct for Business Taxation and EU 
guidelines in the field of  transfer pricing do not apply in third-country relationships could 
be relevant when assessing the compatibility of  a restrictive tax measure in the light of  
Article 63(1) TFEU in third-country situations, but she refrains from elaborating on more 
detail on this position.2373

From Skatteverket v. A, one can infer that the existence of  harmonization rules cannot be 
made a precondition for the implementation of  the free movement provisions in third-
country situations either. In this case, several Governments contended that compliance 
with the prohibition laid down in Article 63(1) TFEU would lead to unilateral liberalization 
on the part of  the Member States without measures for the harmonization of  national 
provisions on direct taxation.2374 This argument was nevertheless not accepted by the ECJ, 
although its arguments did not specifically address this issue in particular.2375 Nonetheless, 
one could infer from this decision that the existence of  harmonization rules between the 
Member States and the third country concerned cannot be made a precondition for the 
implementation of  the relevant free movement provisions as applicable between Member 
States and third countries. The approach of  the ECJ can be called sympathetic. As was 
demonstrated in Chapter IV, there is virtually no harmonization in the field of  corporate 
income taxation in the relations between the Member States and third countries. A view to 
the contrary would therefore render the application of  the EU law provisions relating to 
freedom of  investment illusory in third-country situations. 

The above case law does not yet answer the question whether the existence of  harmonization 
between Member States in the field of  corporate income taxation should be a relevant 
factor to take into account when assessing whether differential treatment of  third-country 
investments is justified. From FII one can infer that this question must be answered in the 
affirmative. In this case, the ECJ recognized that, because of  the degree of  legal integration 
that exists between Member States of  the Union, a Member State may be able to demonstrate 
that a restriction on capital movements to or from non-Member States is justified for a 

2372 Bundesfinanzhof 11 March 2008, I R 116/04, Deutsches Steuerrecht 23 (2008): 1086-1088, para. 2.c.

2373 Panayi, ‘A Thinly Concealed Agenda?’, 302. 

2374 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 29. 

2375 Ibid., para. 38. 
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particular reason in circumstances where that reason would not constitute a valid justification 
for a restriction on capital movements between Member States.2376 For instance, the fact that 
the Mutual Assistance Directive does not apply vis-à-vis third countries may, under certain 
circumstances, be a reason to treat third-country investments differently than intra-Union 
investments, as was demonstrated above in section 5.2.2.4 of  this chapter. Also, the fact 
that the EU harmonization measures on company accounts which apply in the Member 
States do not apply to third countries, may, in the context of  the need for fiscal supervision, 
be a relevant factor, as one can infer from Skatteverket v. A.2377 On the other hand, the way 
the ECJ expresses itself  in FII reveals that the fact that the level of  legal integration as it 
exists between Member States and third countries is lower than that between Member State 
should not provide the Member States a carte blanche to discriminate against third-country 
investments. Otherwise, the impact in the field of  corporate income taxation of  freedom 
of  investment between Member States and third countries would become meaningless. 
Hence, it must be demonstrated that the differences in degree of  harmonization in the 
relations between Member States compared to the relations between Member States and 
third countries are material, for instance in the light of  the need for effective fiscal control 
and collection of  taxes or the need to combat harmful tax competition. 

A related question is whether the Member States are obliged under the free movement 
of  capital under Article 63(1) TFEU, or the other relevant EU free movement provisions 
applicable to third-country investments, to extend the benefits which they grant to each 
other under the Parent-Subsidiary Directive, the Interest & Royalty Directive or the Merger 
Directive to third-country investments as well. In the context of  the Parent-Subsidiary 
Directive, this question was brought to the ECJ in KBC Bank NV. Eventually, and somewhat 
remarkably, the ECJ did not answer this question in substance. It referred the case back to 
the Belgian court in order to have it assess whether the free movement of  capital under 
Article 63(1) TFEU could be invoked in the first place and if  so, whether this provision 
prohibits a distinction between domestic and third-country dividends (which was not the 
comparison the Belgian court was making).2378 It did not in any way refer to the comparison 
between EU dividends and third-country dividends, although this was the comparison the 

2376 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 171. 

2377 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 62. The author’s view is shared 
by Advocate General Jääskinen in his Opinion delivered on 29 April 2010, C-72/09, Établissements Rimbaud, 
not yet reported, point 59. It is noted that the ECJ’s referral to harmonization measures on company 
accounts in Skatteverket v. A is somewhat difficult to reconcile with the ECJ’s earlier considerations in 
Futura. In this case, the ECJ acknowledged that a company's accounts, drawn up according to common 
rules, would not necessarily be relevant to the determination of the amount on the basis of which they are 
to be charged to tax; ECJ 15 May 1997, C-250/95, Futura [1997] ECR I-2471, para. 34.

2378 ECJ 4 June 2009, C-439/07 and C-499/07, Belgische Staat and KBC Bank NV [2009] ECR I-4409, para. 71.
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referring court had made in its preliminary questions.2379 A similar approach was taken by the 
ECJ in Commission v. the Netherlands, which case was decided several weeks after KBC Bank 
NV. In this case, the ECJ held the exclusion from the Netherlands exemption of  dividend 
withholding tax of  situations involving shareholdings in Netherlands companies of  less 
than 10% and 25% held by companies resident in Iceland and Norway, respectively, to be 
incompatible with the free movement of  capital included in the EEA Agreement. The fact 
that comparable intra-Union investments would fall under the Parent-Subsidiary Directive 
was apparently of  no relevance. The ECJ only drew a comparison between Netherlands 
investments and investments between the Netherlands and the third countries Norway and 
Iceland.2380 

In the author’s view, the approach taken by the ECJ is understandable. The reason is that 
the lack of  harmonization was essentially not relevant because in both cases no harmonized 
EU tax legislation was formally applicable in the domestic situation.2381 Hence, both cases 
concerned discrimination between domestic and third-country investments, on which the 
Parent-Subsidiary Directive has in fact no bearing at all. In the author’s view, the outcome 
would nonetheless be different in situations where domestic investments are governed 
by harmonized EU tax legislation as well.2382 Otherwise, the Member States would be 
obliged to extend the benefits which they grant to each other under EU secondary tax 
legislation to third-country investors as well. This would be tantamount to the application 
of  the most-favoured-nation principle in third-country relationships. As was established 
in Chapter V.2.5.3, Member States are not required to grant to third-country investors the 
right to apply, of  the tax treaties concluded by that Member State with other States, the 
tax treaty most favourable to them. In the author’s view, this case law is mutatis mutandis 
valid as far as the benefits provided under a harmonized set of  EU tax rules are concerned 
to the extent these rules also apply in domestic situations.2383 A view to the contrary 

2379 As also recognized by Evers & De Graaf, ‘Pushing back frontiers’, 185. 

2380 ECJ 11 June 2009, C-521/07, Commission v. the Netherlands [2009] ECR I-4873, para. 38.

2381 In a similar vein: Lang, ‘Verbietet das Gemeinschaftsrecht die Erhebung von Quellensteuern?’, 541, who 
suggests that an explanation for the approach taken by the ECJ is that the domestic legislation at issue 
went beyond the requirements under the Parent-Subsidiary Directive.

2382 An example would be the contemplated CCCTB regime, which also applies in a purely domestic context. 
In such a case, it is very conceivable that the benefits stemming from this regime cannot automatically be 
extended to third-country investors investing in that Member State but who are not subject to the same 
set of harmonized rules in that Member State.

2383 In the same vein: Evers & De Graaf, ‘Pushing back frontiers’, 185. Dissenting: Gudmundsson, who submits 
in the context of the EEA Agreement that an EFTA state person must be considered in a comparable 
situation as that of an EU person for the purposes of the national legislation implementing secondary EU 
tax legislation; Gudmundsson, at 82 and 84. In this regard, it is noteworthy that the Netherlands Supreme 
Court required the Netherlands tax authorities to extend the business merger exemption provided for in 
the Capital Duty Directive as implemented in Netherlands tax law to mergers involving Swedish, Japanese 
and US investors on the basis of the requirement of non-discrimination included in the respective tax 
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would require Member States to extend the benefits they mutually grant to each other 
to third countries without necessarily receiving a quid pro quo which may contravene the 
principle of  inter-nations equity. In addition, Member States could even decide to refrain 
from introducing harmonized rules in the field of  corporate income taxation within the 
Union.2384 Since the Directives in the field of  corporate income taxation up until now do 
not extend to domestic situations, the relevance of  the above conclusion is, however, 
rather limited. 

Finally, it is for the sake of  completeness observed that the lack of  harmonization can be 
addressed from another perspective as well. In some cases, the ECJ explicitly establishes that 
a given corporate income tax restriction can, as a matter of  proportionality, only be further 
reduced or removed by means of  positive integration. For instance, in Marks & Spencer the 
ECJ held that in so far as it may be possible to identify other, less restrictive measures, such 
measures in any event require harmonization rules adopted by the Union legislature.2385 As 
was established earlier, the legal bases and instruments that exist to realize harmonization 
in the field of  corporate income taxation within the Union do not exist in the relationships 
between the Member States and third countries. The question could therefore be raised 
whether this fact should oblige the Member States to apply less restrictive measures vis-à-
vis third countries whereas they would be allowed to maintain more restrictive measures in 
intra-Union relationships. In the author’s opinion, this question should be answered in the 
negative. Accepting this view would mean that third-country investments would be taxed 
more favourably than intra-Union investments. This would distort the level playing field 
which underlies the idea of  international economic integration and would contravene the 
principle of  taxpayer equity. 

treaties (which requirement is drafted in a comparable way as Article 24(5) OECD MC); cf. Decision by 
the Netherlands Supreme Court dated 27 April 1994, Nos 28 238, 28 239 and 28 603, Beslissingen in 
Belastingzaken 206, 207 & 209 (1994). Essentially, the Netherlands tax authorities were required to extend 
the benefits provided by secondary EU tax law to third countries as well.

2384 This view finds further confirmation in the approach taken by Advocate General Mazák in his Opinion 
delivered on 25 June 2009, C-247/08, Gaz de France - Berliner Investissement [2009] ECR I-9225, point 47. In 
this case, the question is, inter alia, whether Germany is obliged under the freedom of establishment under 
Article 49 TFEU to extend the benefits under the Parent-Subsidiary Directive to a French company which 
does not fall under the personal scope of this Directive. Under the assumption that the German national 
legislation does not discriminate between domestic and intra-Union dividend distributions, Article 49 TFEU 
does not require Member State to extend the benefits under the Parent-Subsidiary Directive to situations 
not covered by it. By contrast, the German Bundesfinanzhof in its decision dated 9 August 2005 considered 
in this regard that secondary EU tax law still has to be in conformity with the free movement of capital 
under Article 63(1) TFEU as applicable between Member States and third countries; Bundesfinanzhof 9 
August 2006, I R 95/05, Internationales Steuerrecht 24 (2006): 864-867, para. 23.

2385 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 58. 
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5.2.2.11 Lack of reciprocity

As was demonstrated in Chapter V.2.6.3.11, the ECJ has constantly held that the Treaty 
freedoms cannot be made subject to a condition of  reciprocity imposed for the purpose of  
obtaining corresponding advantages in other Member States. According to the author, this 
case law is fully understandable since the opposite view would deprive the Treaty freedoms 
altogether of  their effet utile. The question arises whether the lack of  reciprocity should 
equally be rejected as a justification ground in a third-country context. This question is of  
particular relevance to the extent the unilateral application of  the free movement of  capital 
under Article 63(1) TFEU in third-country relationships is concerned. 

Under the prevailing view in the scholarly literature, this question is answered in the 
affirmative. Lieber and Schönfeld submit that the lack of  reciprocity should be rejected as 
a valid justification ground in third-country situations, at least in a general sense, although 
they leave some room for a case-by-case assessment.2386 In any case, they submit that the 
lack of  reciprocity cannot be invoked successfully in situations involving outward third-
country investments. This is because the state of  destination does not restrict market access 
by non-reciprocal behaviour.2387 Engelen and Van der Vegt point to the fact that the lack of  
reciprocity is essential to the nature of  Article 63(1) TFEU.2388 Accepting this argument in 
third-country situations would deprive this provision of  all meaning. This view is shared 
by Advocate General Wattel in his Opinion delivered on 3 May 2005, although he submits 
that this conclusion is undesirable de lege ferenda.2389 Also, Lyal recognizes that notions of  
reciprocity are foreign to the Treaty freedoms as applied until now, and it is questionable 
whether they should be reintroduced for relations with non-member countries. He submits 
that if  Article 63(1) TFEU is based at least in part on a liberal economic approach, the 
lack-of-reciprocity argument is misconceived.2390 In this regard, the Austrian Unabhängiger 
Finanzsenat in its decision dated 13 January 2005 considered that Member States should 

2386 Schönfeld & Lieber, ‘Swedish CFC-Rules under Scrutiny of EC Law’, 100.

2387 Ibid.

2388 F.A. Engelen & P.C. van der Vegt, Werken aan winst in de Europese Unie, Weekblad Fiscaal Recht 
6678 (2006): 800. See also B.H. Larking & W.W. Monteiro, ‘Over de vrijheid van kapitaalverkeer en 
rechtvaardigingsgronden: hoe ver reikt de EU in fiscalibus?’, Maandblad Belasting Beschouwingen 6 (2011): 
255-263. 

2389 Opinion of Advocate General Wattel delivered on 3 May 2005, Beslissingen in Belastingzaken 253 (2006), 
point 5.45. See also Netherlands Supreme Court 14 April 2006, No. 40 037, Beslissingen in Belastingzaken 
253 (2006) where the question raised whether the comparability of the tax treatment in a domestic context 
with that in a cross-border context can be denied based on the fact that the Member State concerned 
would be compelled to make a sacrifice in the absence, on the other hand, of an equal sacrifice under 
similar circumstances by the third country concerned, which is indeed not bound by the Treaty.

2390 Lyal, ‘Free Movement of Capital and non-Member Countries’, 25. 
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introduce measures to guarantee reciprocity, if  they consider such necessary.2391 Lang et al., 
on the other hand, submit in the context of  the Agreement between the Community and 
Switzerland on the free movement of  persons that it is not inconceivable that the lack 
of  reciprocity can serve as a valid justification ground, given the fact that application by 
Switzerland of  the liberalization provisions in this Agreement is not subject to review by 
the ECJ.2392 In his Opinion in Hengartner and Gasser Advocate General Jääskinen took a similar 
approach in the context of  the compatibility of  the Austrian hunting tax with the provisions 
of  the Swiss Agreement. The Advocate General appeared to attach weight to the fact that 
both Austria and Switzerland assumed that the principle of  non-discrimination included in 
this Agreement did not apply to the contested hunting tax and thus implicitly accepted the 
reciprocity argument under the Swiss Agreement as well.2393

From the case law of  the ECJ in the context of  Article 63(1) TFEU it follows that the 
lack of  reciprocity cannot serve as a valid justification ground. In Skatteverket v. A several 
Governments argued that compliance with the prohibition laid down in Article 63(1) TFEU 
in relations with third countries would lead to unilateral liberalization on the part of  the 
Union without the Union securing a guarantee of  equivalent liberalization on the part of  
the third countries concerned.2394 Furthermore, these Governments argued that the Union 
would be deprived of  the means of  negotiating liberalization with those countries, since such 
liberalization would have already automatically and unilaterally opened up the Union market 
to those countries.2395 These arguments were nevertheless rejected by the ECJ. It ruled that 
“it is clear that, when the principle of  free movement of  capital was extended, pursuant to 
Article 56(1) EC [now Article 63(1) TFEU], to movement of  capital between third countries 
and the Member States, the latter chose to enshrine that principle in that article and in the 
same terms for movements of  capital taking place within the Union and those relating to 
relations with third countries.”2396 Furthermore, with reference to the derogation clauses 
under Article 64(1) TFEU, Article 65 TFEU, Article 66 TFEU and Article 75 TFEU2397, it 

2391 Decision by the Unabhängiger Finanzsenat dated 13 January 2005, GZ. RV/0279-L/04, para. 8(e). 

2392 Lang, Lüdicke & Reich, 713. 

2393 Opinion by Advocate General Jääskinen delivered on 20 May 2010, C-70/09, Hengartner and Gasser, not yet 
reported, point 59. 

2394 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, point 29.

2395 Ibid., point 30.

2396 Ibid., point 31.

2397 In addition to the exception provided for in Article 64(1) TFEU for certain restrictions on the movement 
of capital to or from third countries which existed on 31 December 1993 under national or Union law, 
Article 66 TFEU authorizes the Council to take safeguard measures in exceptional circumstances where 
movements of capital to or from third countries cause, or threaten to cause, serious difficulties for the 
operation of economic and monetary union. Lastly, Article 75 TFEU authorizes the European Parliament 
and the Council to define a framework for administrative measures with regard to capital movements 
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recognized that the Member States considered it necessary, in order to take account of  the 
fact that the objective and the legal context of  the liberalization of  the movement of  capital 
differ according to whether relations between the Member States and third countries or 
the free movement of  capital between the Member States is in issue, to provide safeguard 
clauses and derogations which apply specifically to the movement of  capital to or from 
third countries.2398 The ECJ finally decided on those grounds that the above arguments put 
forward by the various Governments cannot be regarded as decisive.2399 In Haribo as well, the 
ECJ recalled that when the principle of  free movement of  capital was extended, pursuant to 
Article 63(1) TFEU, to movement of  capital between non-member states and the Member 
States, the latter chose to enshrine that principle in the same article and in the same terms 
for movements of  capital taking place within the European Union and those relating to 
relations with non-member states.2400 Accordingly, a lack of  reciprocity in relations between 
Member States and non-member states cannot justify a restriction on the movement of  
capital between Member States and non-member states.2401 

It follows from the above that the lack of  reciprocity in a third-country context cannot, as 
such, be accepted as a justification ground. In the author’s opinion, the approach of  the 
ECJ should be endorsed. Allowing the condition of  reciprocity in the context of  Article 
63(1) TFEU would deprive this provision of  all meaning which would be detrimental to the 
clear and unconditional wording of  the said provision. It is true that during the negotiations 
on the Maastricht Treaty, the British in particular wished to maintain the right to demand 
reciprocity, especially in the sphere of  financial services.2402 This concern was met, however, 
through the inclusion of  the standstill clause under Article 64(1) TFEU, which is discussed 
in more detail in Chapter VIII.2.1.1.

The above conclusion is a fortiori valid with regard to the free movement provisions included 
in the various APC Agreements to the extent the rights deriving from these provisions are 
reciprocal and not granted by the Member States unilaterally. The above argument raised 
by Lang et al. that uniform application is not guaranteed should, in principle, not affect 
this conclusion. From the case law of  the ECJ concerning the interpretation of  the free 

and payments where such is necessary to achieve the objectives set out in Article 67 TFEU, as regards 
preventing and combating terrorism and related activities. 

2398 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 32. 

2399 Ibid., para. 38. The decision by the ECJ is fully in line with the Opinion of Advocate General Bot delivered on 
11 September 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, points 85 et seq. 

2400 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
127.

2401 Ibid., para. 128. 

2402 See Chapter VI.4.2.1.
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movement provisions included in the various APC Agreements outside the field of  direct 
taxation, one cannot infer that the ECJ makes the rights deriving from these provisions 
subject to the requirement of  uniform application by the other contracting state.2403 

5.2.2.12 Loss of income

In Chapter V.2.6.3.12 it was established that the loss of  income has never been accepted by 
the ECJ as a valid justification ground. The question comes up to which extent this constant 
case law of  the ECJ can be extended to situations involving third-country investments. In 
the context of  the free movement of  capital under Article 63(1) TFEU, several scholars 
point to the fact that the right of  free movement of  capital between Member States and 
third countries would become illusory in the field of  taxation if  the loss of  income were 
to be accepted as a valid justification ground in third-country situations.2404 The same risk is 
recognized by Advocate General Kokott in her Opinion in Haribo.2405 Isenbaert adds to this 
argument that the ECJ has gone to such great lengths in its case law to uphold the principle 
that the free movement of  capital also has direct effect in relation to third countries and to 
interpret restrictions thereof  in the same manner as in intra-Union situations, that it would 
appear contradictory if  the ECJ were to deny any practical impact of  these findings by 
allowing for a justification ground as blunt and as broad as the budgetary concerns of  the 
Member States.2406 Dourado as well wonders whether it is suitable or necessary to invoke the 
loss of  tax revenue as a justification for a restrictive tax measure on a transaction between 
a Member State and a third state.2407 On the other hand, Ståhl for example, submits that 
the loss of  income could be accepted as a valid justification ground at least is some third-
country cases. This is because the Union interest in securing the free movement does not 

2403 See Chapter VI.2.2.10. This is, however, without prejudice to the possibilities of suspension or termination 
of the Agreement in accordance with written and unwritten principles of international law if the third 
country concerned were not to apply the free movement provisions included in an APC Agreement as it 
is supposed to. See, by analogy, Article 57 (Suspension of the operation of a treaty under its provisions or 
by consent of the parties), Article 58 (Suspension of the operation of a multilateral treaty by agreement 
between certain of the parties only) and Article 60 (Termination or suspension of the operation of a treaty 
as a consequence of its breach) of the Vienna Convention on the Law of Treaties. 

2404 Cf., for example, Braga, 17-18; Hohenwarter, ‘Vorlagebeschluss des VwGH zur Kapitalverkehrsfreiheit im 
Verhältnis zu Drittstaaten’, 229; Schnigter, ‘Die Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 494, 
who submits that otherwise a general carve-out for taxation would be introduced through the backdoor 
of justification grounds; Lang, Lüdicke & Reich, 713; Cordewener, Kofler & Schindler, ‘Free Movement of 
Capital, Third Country Relationships and National Tax Law’, 116-117, who take the view that a general 
acceptance of this argument would overdelimit the protection guaranteed by Article 63(1) TFEU.

2405 Opinion of Advocate General Kokott delivered on 11 November 2010, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, point 125. 

2406 Isenbaert, EC law and the sovereignty of the member states, 643.

2407 Dourado, ‘National Report Portugal’, 520.
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carry as much weight in this area as when it concerns the movement within the Union.2408 
Schön has also argued that the loss of  income might be accepted as a justification ground 
in third-country relationships. He states the following in this respect:

“Dabei ist zu beachten, dass es bei dem Schutz des Steueraufkommens nicht einfach um 

“wirtschaftlicher” Motive geht, die für die Verletzung von Grundfreiheiten nie eine Legitimation 

bilden können. Das Verbot “wirtschaftlicher” Motive ist in erster Linie darauf  gerichtet, die 

Protektion nationaler Marktteilnehmer oder inländischer Investitionen durch diskriminierende 

oder beschränkende Rechtsakte zu verhindern. Darum geht es bei der Durchsetzung 

steuerlicher Finanzierungsinteressen jedoch niet (oder jedenfalls nicht in erster Linie). Der 

Umstand, dass der Verlust an Steueraufkommen keine Diskriminierungen oder Beschränkungen 

rechtfertigen darf, liegt vielmehr im Binnenmarktmodell begründet, welches auf  eine effiziente 

Ressourcenallokation in der Gemeinschaft abzielt und daher keine fiskalischen Sonderlasten für 

grenzüberschreitende Sachverhalte im Vergleich zu innerstaatlichen Sachverhalten zulässt. Mit 

anderen Worten: Es geht um die Sicherung internationaler Steuerneutralität im europäischen 

Binnenmarkt.”
2409

Until recently, the ECJ has neither rejected nor accepted the loss of  income explicitly as 
a valid justification ground in third-country relations, but simply steps over this issue by 
rejecting this argument on the basis of  non-substantive grounds. In OESF, the Netherlands 
Government submitted that the need to avoid a reduction in tax revenue must be capable 
of  being relied upon as justification for a restriction on the movement of  capital to or from 
third countries. It was argued that while the problems connected in particular with the 
reduction in the basis of  assessment could be resolved by strengthening the harmonization 
of  the Member States’ tax legislation at Union level, there is no comparable possibility 
of  harmonizing tax legislation in relation to third countries.2410 However, the ECJ rejected 
this argument. On the assumption that the loss of  income could be invoked as a valid 
justification ground in third-country relationships, it decided that in any case the loss 
of  income could be invoked as a valid justification ground in the case at hand since the 
contested tax measure affected all shareholders of  the investment fund at hand without 
making a distinction between shareholders resident in the Member States and shareholders 
resident in third countries.2411 In other words, since the contested tax measure applied rather 

2408 Ståhl, ’Free movement of capital’, 54. Also Aigner and Kofler do not rule out that the need to protect the tax 
base and to prevent the reduction of revenue might, at least in some cases, be an overriding requirement 
of public interest that may justify tax discrimination towards third countries; Aigner & Kofler, 485. In 
the same vein: Bundesfinanzhof 11 March 2008, I R 116/04, Deutsches Steuerrecht 23 (2008): 1086-1088, 
para. 2.c, which considers it doubtful whether the strict approach of the ECJ also applies in third-country 
situations.

2409 Schön, ‘Der Kapitalverkehr mit Drittstaaten’, 515.

2410 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, paras 93-94.

2411 Ibid., para. 95. 
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generally, without distinguishing between EU and non-EU investors, it was not possible to 
specifically take the risk of  loss of  income into account insofar as third-country investors 
were involved. For that reason, the ECJ no longer had to decide in substance whether the 
loss of  income can be accepted as a valid justification ground in third-country relationships. 
In addition, one could infer from FII, at least implicitly, that the argument of  loss of  income 
should be substantiated. Advocate General Geelhoed in his Opinion in this case concluded 
that the abstract argument put forward by the UK Government that the ‘drain of  revenue’ 
out of  the Union in the case of  third-country movements is of  greater concern than in 
intra-Union situations, was not sufficient to prove that the company tax restriction in the 
case at hand was justified.2412 One may infer from the final decision in FII that the ECJ 
followed this Opinion.2413 Lastly, the argument of  loss of  income was also elaborated on 
in a third-country context by the German Government in Skatteverket v. A. The German 
Government essentially argued that the strict approach adhered to by the ECJ should 
typically be placed in the context of  the European internal market, which does not exist with 
third countries.2414 In addition, extension of  the strict approach to third-country situations 
would raise taxpayer equity concerns as well if  the loss of  income had to be compensated 
by other groups of  taxpayers.2415 The ECJ, however, did not in any way elaborate on this 
argument in its final decision in this case. Eventually, the ECJ indicated in Haribo that the 
loss of  income argument is neither valid in third-country situations. In this case, the ECJ 
recognized that the exemption of  portfolio dividends distributed by companies established 
in a non-member state, or granting a credit for the tax paid in that state, would result in a 
reduction in Austria’s own revenue from corporation tax.2416 Nevertheless, the ECJ rejected 
this argument simply by recalling its case law handed down in an intra-Union context that 
a reduction in tax revenue cannot be regarded as an overriding reason in the public interest 
which may be relied on to justify a measure which is, in principle, contrary to a fundamental 
freedom.2417 From this decision one can therefore infer that budgetary constraints cannot 
serve as a valid justification for a restrictive CIT measure applied by a Member State in 
situations involving third-country investments. 

In the author’s view, the approach followed by the ECJ should be endorsed. Accepting the 
loss of  income as a separate justification ground in a third-country context bears the risk of  

2412 Ibid., para. 122.

2413 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, paras 171-172. 

2414 Stellungnahme im Namen der Bundesrepublik Deutschland im vorstehenden Vorabentscheidungsersuchen 
vor dem EuGH, C-101/05, Skatteverket/A, vom 7. 6. 2005, Internationales Steuerrecht 2 (2008), para. 91.

2415 Ibid., para. 91.

2416 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
125. 

2417 Ibid., para. 126. 



620

Chapter VII Freedom of investment between the Member States and third countries: discrimination and justification grounds

rendering the meaning of  the free movement of  capital under Article 63(1) TFEU illusory 
in third-country relationships. After all, virtually each incompatibility of  a restrictive CIT 
measure with the relevant free movement provisions could impact the revenue raised by a 
Member State. In addition, it might be extremely hard to substantiate the amount of  loss 
of  income as well since the direct loss of  tax revenue could indirectly be compensated for 
by an increase in tax revenue following an increase of  investments in the Member State 
concerned. Essentially, it would be at odds with the idea of  economic efficiency underlying 
international economic integration to allow a Member State to restrict liberalization on 
the basis of  budgetary reasons since, after all, the benefits of  international economic 
integration obtained by this Member State would outweigh the costs. Hence, the loss of  
income argument is and should not be accepted as a valid justification ground in third-
country situations.2418

5.2.2.13 Administrative difficulties

Administrative difficulties for the tax authorities have never been accepted as a justification 
ground by the ECJ, as was demonstrated in Chapter V.2.6.3.13. Still, it has been suggested 
in the literature that this argument may be accepted by the ECJ in a third-country context.2419 
In the author’s view, it is difficult to see why the scope of  this justification ground should 
be interpreted in a broader fashion in third-country relationships. Administrative difficulties 
may, to a greater or lesser extent as the case may be, be inherent to the liberalization of  
international capital movements, be it within the internal market or in the relations with 
third countries. Accepting administrative difficulties as a justification ground in third-
country relationships might therefore render the scope of  Article 63(1) TFEU vis-à-vis 
third countries de facto illusory. Support for this position is found in FII. In this case, the 
UK Government wished to justify the contested company tax restriction by means practical 
constraints. This argument was nevertheless firmly rejected by the ECJ not only with regard 
to intra-Union investments, but also as far as third-country investments were concerned.2420 
This case law thus demonstrates that the justification ground of  administrative difficulties is 
assessed similarly in intra-Union and third-country situations.

2418 For the sake of completeness, it is recognized that budgetary reasons could, under certain circumstances, 
be a valid reason for the ECJ to limit the retroactive effect of its judgment in a particular case concerning 
third-country investments. This will be further elaborated on in section 5.8 of this chapter.

2419 Opinion of Advocate General Wattel delivered on 3 March 2005, No. 40 037, Vakstudie Nieuws 2005/39.8, 
point 5.42. 

2420 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, paras 155-156 
read in conjunction with para. 172. 
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5.3 Justifications under the free movement provisions included in 
the EEA Agreement in the field of corporate income taxation

As was demonstrated earlier, any restrictive CIT measure applied by a Member State with 
respect to income derived from investments involving Norway, Iceland or Liechtenstein 
falls, in terms of  access, under the scope of  the provisions relating to freedom of  
investment under the EEA Agreement under the same terms and conditions as applicable 
in an intra-Union context under the Treaty provisions relating to freedom of  investment. 
It was furthermore concluded that the interpretation of  the concept of  discrimination as 
interpreted in situations involving the taxation of  income from investments in Norway, 
Iceland and Liechtenstein does not diverge from the interpretation of  this concept in 
intra-Union situations. A subsequent question nevertheless arises whether a restrictive CIT 
measure applied by a Member State in the relations with Norway, Iceland and Liechtenstein 
can be justified for a reason which would not constitute a valid justification ground in an 
intra-Union context. A distinction can be made in this regard between written and unwritten 
justification grounds. 

As concerns the provisions included in the EEA Agreement which provide for written 
justification grounds in the context of  the free movement provisions, it can simply be 
observed that these written justification grounds are, as under the Treaty, of  no or little 
significance in the field of  corporate income taxation.2421 Furthermore, it is observed that 
the provisions relating to the free movement of  capital under the EEA Agreement do not, 
contrary to those included in the Treaty, provide for a specific tax carve-out. However, in 
Chapter V.2.6.2 it was established the tax carve-out provision under the Treaty merely codifies 
the “rule of  reason” as developed in the ECJ’s case law and is therefore of  a declaratory 
nature only. From the case law of  the ECJ it follows that the ECJ applies this rule of  reason 
in the relations with Norway, Iceland and Liechtenstein as well.2422 It is therefore safe to 
conclude that the absence of  a specific tax carve-out provision in the EEA Agreement 
should have no material effect. This is also in line with the principle of  taxpayer equity, 
since otherwise the Member States would have less leeway to justify corporate income tax 
restrictions in situations involving investments in one of  the EEA States compared to intra-
Union investments. 

2421 Under Article 31 and Article 39 EEA, the provisions relating to the freedom of establishment and the free 
movement of services may not prejudice the applicability of provisions laid down by law, regulation or 
administrative action providing for special treatment for foreign nationals on grounds of public policy, 
public security or public health. Furthermore, Article 43 EEA provides for certain derogations on the free 
movement of capital which, however, have no direct bearing with the area of company income taxation. 

2422 See explicitly, for instance, ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 68. 
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The question then arises whether a restrictive CIT measure applied by a Member State in its 
relations with Norway, Iceland and Liechtenstein can be justified, based on the rule of  reason, 
for a reason which would not constitute a valid justification ground in an intra-Union context. 
At first glance, one might be inclined to answer this question in the negative with reference to 
the principle of  homogeneity as discussed in Chapter VI.2.1.2. Nonetheless, case law of  the 
ECJ reveals that the EEA States are put on a par with other third countries in the context of  
justification grounds. In Commission v. Italy, for example, the ECJ confirmed in relation to the 
EEA States that the case law concerning restrictions on the exercise of  freedom of  movement 
within the Union cannot be transposed in its entirety to movements of  capital between 
Member States and non-member countries, “since such movements take place in a different 
legal context.”2423 This approach is all the more understandable simply because EU secondary 
tax law in the field of  corporate income taxation as discussed in Chapter IV does not extend 
to the EEA States. Hence, the relevant degree of  legal integration as it exists between Member 
States and Norway, Iceland and Liechtenstein is thus not fully comparable to the degree of  
legal integration as it exists between Member States. Nonetheless, it is emphasized that the 
degree of  legal integration between the Member States and Norway, Iceland and Liechtenstein 
is still more comprehensive compared to the degree of  legal integration that exists between 
Member States and other third countries, particularly as far as the question of  access to 
freedom of  investment is concerned. For example, in the relationships between the Member 
States and the EEA States, not only the free movement of  capital, but also the freedom of  
establishment and the free movement of  services are, in terms of  access, applicable under 
the same conditions as applicable under the equivalent free movement provisions under the 
Treaty in an intra-Union context. In the relationships with other third countries, the scope of  
the freedom of  investment is, in terms of  access, much more restricted, as was demonstrated 
in Chapter VI. Nevertheless, as far as justification grounds are concerned, the EEA States are 
put on a par with other third countries. Therefore, the conclusions drawn in the context of  the 
free movement of  capital in section 5.2 of  this chapter are equally valid in the context of  the 
free movement provisions under the EEA Agreement. 

5.4 Justifications under the free movement provisions included in 
the Association, Partnership and Cooperation Agreements in the 
field of corporate income taxation

As was demonstrated earlier, the scope of  the free movement provisions included in the 
APC Agreements in the field of  corporate income taxation diverges, to a greater or lesser 
extent, in comparison to the scope of  the equivalent provisions under the Treaty in an intra-

2423 Ibid., para. 69. 
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Union context with respect to access. The same conclusion has been drawn with regard 
to the interpretation of  the concept of  discrimination under the relevant free movement 
provisions included in the APC Agreements. The question subsequently comes up whether 
the application by a Member State of  a restrictive CIT measure in situations involving third 
countries with which the Union has concluded an APC Agreement can be justified for a 
reason which would not constitute a valid justification ground in an intra-Union context. 
To date, there is no ECJ case law on this point and the scholarly literature is scarce in this 
respect.2424

As concerns the provisions included in the APC Agreements which provide for written 
justification grounds in the context of  the free movement provisions, it can simply be 
observed that these written justification grounds are, as under the Treaty, of  no or little 
significance in the field of  corporate income taxation.2425 Nonetheless, virtually all APC 
Agreements contain a specific tax carve-out provision the scope of  which may differ. For 
instance, Article 185 of  the Euro-Mediterranean Association Agreement with Lebanon 
provides the following:

“As regards direct taxation, nothing in this Agreement shall have the effect of:

(..)

(b) preventing the adoption or application by either Party of  any measure aimed at preventing 

fraud or the evasion of  taxes,

(c) opposing the right of  either Party to apply the relevant provisions of  its tax legislation to 

taxpayers who are not in an identical situation, in particular as regards their place of  residence.”
2426

Another example is Article 196 of  the Association Agreement with Chile, which provides 
the following:

“1. Nothing in this Part of  the Agreement or in any arrangement adopted under this Agreement 

shall be construed to prevent the Parties from distinguishing, in the application of  the relevant 

provisions of  their fiscal legislation, between taxpayers who are not in the same situation, in 

2424 Bezborodov briefly touches upon this issue and submits that the ECJ, when dealing with direct taxation 
under the Partnership and Cooperation Agreements, might accept a wider range of justifications that could 
have been void under the Treaty taking into account specific context of these Agreements; Bezborodov, 
702. 

2425 See, for example, Article 48 of the Czech EA which specifically allows differential treatment between 
subsidiaries and branches if such can be justified by legal or technical differences between both categories, 
provided that such treatment does not go beyond what is strictly necessary as a result of such legal or 
technical differences. 

2426 Comparable provisions are found, inter alia, in the Agreements with Algeria, Armenia, Azerbaijan, 
Egypt, Georgia, Jordan, Kazakhstan, Kyrgyzstan, Croatia, Moldavia, the Ukraine, Uzbekistan, Russia and 
Turkmenistan.
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particular with regard to their place of  residence or with regard to the place where their capital 

is invested.

2. Nothing in this Part of  the Agreement or in any arrangement adopted under this Agreement 

shall be construed to prevent the adoption or enforcement of  any measure aimed at preventing 

the avoidance or evasion of  taxes pursuant to the tax provisions of  agreements to avoid double 

taxation or other tax arrangements or domestic fiscal legislation.”
2427

Lastly, a specific tax carve-out is included in Article 115 of  the Czech EA. This provides 
the following:

“1. In the fields covered by this Agreement and without prejudice to any special provisions 

contained therein:

• the arrangements applied by the Czech Republic in respect of  the Community shall 

not give rise to any discrimination between the Member States, their nationals, or their 

companies or firms,

• the arrangements applied by the Community in respect of  the Czech Republic shall not 

give rise to any discrimination between Czech Republic nationals or its companies or firms.

2. The provisions of  paragraph 1 are without prejudice to the right of  the Contracting Parties 

to apply the relevant provisions of  their fiscal legislation to taxpayers who are not in identical 

situations as regards their place of  residence.”
2428

It follows that the scope of  the various tax carve-out clauses differs significantly. Whereas, 
for instance, the tax carve-out under Article 61(1) of  the Czech EA is restricted to the 
general non-discrimination clause only, and furthermore only focuses on legislation applied 
to taxpayers who are not in identical situations as regards their place of  residence, the 
tax carve-out provision under the Agreement with Lebanon governs the free movement 
provisions included in this Agreement as well and furthermore leaves room for the 
application of  legislation which makes a distinction other than on the basis of  the taxpayer’s 
place of  residence. One could nevertheless legitimately wonder whether these differences 
in wording are material. The reason is that the case law of  the ECJ has shown in the past 
that the comparable tax carve-out provision under Article 65 TFEU merely codifies the 
“rule of  reason” as developed in the ECJ’s case law and is therefore of  a declaratory nature 
only, not only in an intra-Union but also in the relations with third countries. In the author’s 
view, there are sound arguments for answering the above question in the negative. This is 
because a literal interpretation of  the various tax carve-out provisions included in the APC 
Agreements would imply that Member States may not be able to justify a discriminatory 

2427 Comparable provisions are found, inter alia, in the Agreements with South Africa and the ACP countries. 

2428 Comparable provisions are found, inter alia, in the Agreements with Bulgaria, Estonia, Hungary, Israel, 
Latvia, Lithuania, Macedonia, Morocco, Poland, Romania, Slovakia and Tunisia.
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corporate income tax restriction vis-à-vis investments involving certain groups of  third 
countries which are party to an APC Agreement, whereas Member States would be able 
to justify the same type of  restriction in an intra-Union context. This outcome, under 
which third-country investments would be granted a more favourable tax treatment than 
that granted to comparable intra-Union investments, is not only at odds with the idea of  
taxpayer equity, but is also difficult to reconcile with the ECJ’s decision in FII, in which 
the ECJ clearly took an opposite approach in the context of  the free movement of  capital 
under Article 63(1) TFEU in the relations with third countries (that is to say, a Member 
State may be allowed to treat third countries less favourably than Member States).2429 This 
position is confirmed by the fact that the ECJ has extended the approach taken in FII to 
the EEA States in Commission v. Italy, even though this Agreement lacks any tax carve-out 
provision whatsoever.2430 Furthermore despite the fact that the tax carve-out provisions are 
drafted differently, it does not follow from the context or purpose of  the APC Agreements 
that corporate income tax restrictions applied to certain groups of  APC States should be 
subject to stricter or less strict requirements in terms of  justification grounds compared to 
similar restrictions applied in the context with other groups of  APC States or in an intra-
Union context.2431 It is therefore submitted that the tax carve-out provisions included in the 
various APC Agreements must be seen, like the tax carve-out provision under Article 65 
TFEU, as a mere codification of  the “rule of  reason” as developed in the ECJ’s case law, 
and should therefore be considered to be of  a declaratory nature only.2432 Hence, as far as the 
question of  justification grounds is concerned, the APC States must be put on a par with 
other third countries the relationships of  which are solely governed by the free movement 
of  capital under Article 63(1) TFEU. Accordingly, the conclusions drawn in the context of  
the free movement of  capital in section 5.2 of  this chapter are equally valid in the context 
of  the free movement provisions under the APC Agreements. Nonetheless, here too, it is 
emphasized that the degree of  legal integration between the Member States and the various 
APC States may, in terms of  access to the free movement provisions included in the various 
APC Agreements, still be more comprehensive compared to other third countries that are 
not a party to any international economic integration Agreements with the Member States, 
and which are only governed, in terms of  access, by the free movement of  capital under 
Article 63(1) TFEU.

2429 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 171.

2430 See section 5.3 of this chapter. 

2431 Cf., by analogy, ECJ 12 April 2005, C-265/03, Simutenkov [2005] ECR I-2579, para. 35. 

2432 To the same extent, albeit in the context of the tax carve-out provision under Article 21(3) of the Agreement 
between the Community and Switzerland on the free movement of persons, Lang, Lüdicke & Reich, 718. 
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5.5 The position of the Member States’ associated and dependent 
territories

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
the freedom of  establishment, the free movement of  capital and the free movement of  
services ratione loci. Conversely, the OCTs, the Faeroe Islands, the Channel Islands and the 
Isle of  Man and the United Kingdom sovereign base areas of  Akrotiri and Dhekelia in 
Cyprus, have to be considered third countries for purposes of  applying the said Treaty 
freedoms ratione loci. 

The question arises whether the application by a Member State of  a restrictive CIT measure 
in situations involving one of  the above territories can be justified for a reason which would 
not constitute a valid justification ground in an intra-Union context. As concerns the latter 
group of  associated and dependent territories, which should be treated as third countries 
for purposes of  these Treaty freedoms, and the free movement of  capital in particular, this 
question must, by analogy to FII, be answered in the affirmative. This does not, however, 
mean that these territories can be completely put on a par with other third countries in 
the context of  justification grounds. The reason is that these territories may, unlike “real” 
third countries, be subject to secondary EU law, such as the Code of  Conduct for Business 
Taxation. Accordingly, the degree of  legal integration as it exists between Member States 
and these associated and dependent territories may be higher compared to that between 
Member States and actual third countries. Consequently, although it is true that Member 
States have more leeway to justify the application of  a corporate income tax restriction 
in situations involving investments in one of  these territories compared to intra-Union 
situations, this leeway may be less extensive compared to situations involving actual third 
countries. As concerns the former group of  associated and dependent territories, which 
qualify as (part of) a Member State for purposes of  the above Treaty freedoms, the opposite 
is true. This is because these territories may not necessarily be subject to secondary EU law in 
the same way as “real” Member States. In addition, tax treaties concluded between Member 
States may not necessarily apply ratione loci to these territories. Hence, the degree of  legal 
integration which exists between Member States and the above category of  associated and 
dependent territories is not fully comparable to the degree of  legal integration which exists 
between “real” Member States. By analogy to FII, it follows that, albeit these territories can 
be considered (part of) a Member State, the application by a Member State of  a restrictive 
CIT measure in situations involving one of  these territories could still be justified for a 
reason which would not constitute a valid justification ground in a pure intra-Union context.
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As concerns the OCTs, the above conclusion remains valid if  one is to take the OCT 
Decision 2001 into account. It is true that this Decision provides for a specific tax carve-
out clause by virtue of  its Article 55(2), which permits the Member States to block the 
adoption or enforcement of  any measure aimed at preventing the avoidance or fraud of  
taxes pursuant to the tax provisions of  a tax treaty or other tax arrangements or national 
legislation. Furthermore, the third paragraph of  this provision stipulates that Member 
States are allowed to distinguish, in the application of  the relevant provisions of  their tax 
legislation, between taxpayers who are not in the same situation, in particular with regard to 
their place of  residence, or with regard to the place where their capital is invested. However, 
based on the analysis made in the previous section in the context of  the tax carve-out 
provision included in the APC Agreements, it is submitted that these provisions should be 
interpreted as merely codifying the “rule of  reason” as developed and applied by the ECJ in 
its case law in the field of  direct taxation. Their autonomous significance must therefore be 
considered to be fairly limited.2433 On the basis of  the same arguments, this conclusion is also 
valid in the relations with the Channel Islands and the Isle of  Man as far as the application 
of  the general non-discrimination clause under Article 4 of  Protocol No 3 is concerned. 

5.6 Practical impact of freedom of investment under EU law on the 
central six corporate income tax themes in situations involving third-
country investments

5.6.1 Introduction

Up until now, it has been examined on a rather abstract level to which extent a Member State 
is allowed to maintain in force restrictive CIT measures involving third-country investments 
under the relevant EU law provisions relating to freedom of  investment between Member 
States and third countries. It can be concluded that there is an impact of  these provisions 
on Member States’ CIT systems in situations involving third-country investments, but less 
far-reaching in comparison to the impact that the free movement provisions included in the 
Treaty have on Member States’ CIT systems in an intra-Union context. Given the wide variety 
of  situations involving third-country investments, it would be virtually impossible within the 
framework of  this research to demonstrate the actual impact for each single Member State 
on a concrete level. At the same time, it is recognized that it would be not be desirable to 
address the research question of  this study on an abstract level only. In order to meet this 
objection to some extent, an assessment is therefore made in the subsequent sections of  the 
compatibility of  the six central CIT measures in the light of  the relevant EU law provisions 

2433 To a similar extent: Pancham, Fibbe & de Ruiter, 171.
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relating to freedom of  investment in third-country situations. By doing so, the analysis made 
in Chapter V.2.7 in which the impact of  the Treaty freedoms on the six CIT measures in 
an intra-Union context was examined with reference to the ECJ’s case law is taken as a 
benchmark. On the basis of  the conclusions drawn in the previous and the current chapter, it 
is demonstrated on a more detailed level to which extent the principles developed in this case 
law should also be followed in a third-country context as well. It is nonetheless emphasized 
that this analysis does not pretend nor intend to capture all the complexities that could arise 
in a particular third-country case in the field of  corporate income taxation. In addition, for 
the sake of  completeness it is observed that the impact of  a possible standstill clause is not 
taken into account either. As will be demonstrated in Chapter VIII, standstill clauses included 
in the Treaty and other APC Agreements could impact the below analysis as well, either to 
the detriment or to the benefit of  third-country investors.2434

In order to facilitate the below analysis, three definitions are formulated from the outset. 
Firstly, where the term “affiliated companies” is used, reference is made to the idea of  
definite influence as introduced by the ECJ in Baars.2435 In other words, where a company 
has definite influence over another company, both companies are characterized as affiliated 
companies for purposes of  the below analysis. In line with Skatteverket v. A and B, definite 
influence is deemed to exist in this regard in the case of  an establishment of  a foreign 
branch.2436 Secondly, where such a definite influence does not exist, but the first company 
still effectively participates in the management and control of  the other company, both 
companies are characterized as associated companies.2437 Lastly, if  two companies neither 
qualify as affiliated nor as associated company, they are characterized as non-related 
companies for purposes of  the analysis made below. 

2434 Notwithstanding the analysis made in the subsequent sections, third countries could be worse off, with 
regard to the free movement of capital, under the standstill clause under Article 64(1) TFEU (see section 
2.1 of this chapter). The same holds true with regard to Israel, Jordan and Lebanon under the standstill 
clauses included in the respective Euro-Mediterranean Association Agreements (see Chapter VIII.2.3.5). 
As concerns the free movement of capital, Estonia, Latvia and Lithuania could be better off under the 
standstill clauses included in the Europe Agreements. The same holds true mutatis mutandis with regard 
to all parties to the Stabilisation and Association Agreements and the Partnership and Cooperation 
Agreements, except for Russia (see Chapter VIII.2.3.3 and Chapter VIII.2.3.4). As concerns the freedom of 
establishment, Albania and Serbia may be better off under the standstill clauses included in the respective 
Stabilisation and Association Agreements (see Chapter VIII.3.3.3). The same holds true mutatis mutandis 
with regard to Algeria and Turkey (see Chapter VIII.3.3.5 and Chapter VIII.3.3.6). Finally, with regard to the 
free movement of services, Estonia, Latvia, Lithuania, Romania could be better off under the standstill 
clauses included in the respective Europe Agreements (see Chapter VIII.4.3.1). The same holds true mutatis 
mutandis with regard to Albania, Croatia and the Former Yugoslav Republic of Macedonia (see Chapter 
VIII.4.3.2) and Turkey (see Chapter VIII.4.3.5).

2435 See in more detail: Chapter II.2.3.5.3.

2436 ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871, para. 26. 

2437 See in more detail: Chapter II.2.3.7.1 and Chapter II.2.3.7.2.
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5.6.2 Limitation on the deduction of interest expenses paid on inter-company or third 
party loans

In Chapter V.2.7.1, it was concluded that measures applied by Member States which defer or 
deny the deduction of  interest expenses paid on inter-company or third-party loans within 
the Union constitute a restriction of  the Treaty freedoms if  they treat loans provided from 
another Member State less favourably than loans provided domestically, or if  they treat 
loans provided from another Member State less favourably than loans provided from a 
third Member State. Such measures may be justified by the need to combat tax avoidance, 
but only if  it is apparent from a number of  objective factors that the principal aim of  the 
provision of  the loan is to obtain a tax advantage. In this section, it is examined to which 
extent these conclusions are also valid in situations involving third-country investments. 

In this regard, it should first be carefully examined in each case which free movement 
provision applies. By its nature, this question is difficult to answer in the abstract. As was 
demonstrated in Chapter VI.8, the answer to this question depends greatly on the aims and 
effects of  the CIT measure at issue. Nonetheless, on the basis of  the conclusions drawn 
in that section, and notwithstanding the author’s critical remarks made therein, it is safe to 
conclude that the CIT measures at stake must exclusively be examined in the light of  the 
freedom of  establishment to the extent these measures are targeted only at interest payments 
made between affiliated companies.2438 This conclusion is, at least generally speaking, also 
valid insofar as the measures are not only targeted to interest payments made between 
affiliated companies, but also to interest payments made between associated companies 
and/or non-related companies, to the extent the relationship between the parent/creditor 
and the debtor is characterized by a definite influence.2439 In the absence of  such definite 
influence, the free movement of  capital and, possibly, also the free movement of  (financial) 
services, are affected.2440 

2438 See Chapter VI.8.2.5.2 and Chapter VI.8.5.4.1. Compare, for example, ECJ 13 March 2007, C-524/07, Test 
Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 33; ECJ 10 May 2007, C-494/04, Lasertec 
[2007] ECR I-3775, paras 20 et seq. Compare also, in the context of the Netherlands thin capitalization 
rules, Opinion of Advocate General Wattel delivered on 15 April 2011, No. 10/01719, Vakstudie Nieuws 
2011/26.10, point 12.4. The previous conclusion may even hold true if the intra-group loan is not provided 
by the controlling parent itself, but by an affiliated company which for its part is controlled by the parent; 
ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 95; 
para. 98. See in more detail: Chapter IX.2.4.

2439 See Chapter VI.8.2.5.5 and Chapter VI.8.2.5.6. As was established in the latter section, the possibility cannot 
be ruled out that a company income tax measure which is not limited to relations between affiliated 
companies only, and which restricts both investments involving definite influence and capital transactions 
at the same time, falls both under the scope of the freedom of establishment and the free movement of 
capital; cf., by analogy, ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, paras 36 et 
seq. 

2440 See Chapter VI.8.2.5.4 and Chapter VI.8.4.5.
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Once it has been established which of  the freedoms is affected, it must subsequently be 
examined to which extent the CIT measures may constitute discrimination caught by the 
provisions relating to the freedom of  establishment, the free movement of  capital and/or 
the free movement of  services as applicable between the Member States and third countries. 
Where Member States make the deductibility of  interest payments dependent on whether the 
creditor is established domestically rather than in a third country, a discriminatory restriction 
on the freedom of  establishment may be identified if  the creditor is established in one of  
the EEA States2441, or in a third country with which the Member States have concluded 
an APC Agreement which requires the Member States to grant national treatment for the 
establishment of  companies of  the contracting party and their subsequent operations.2442 
Where Member States differentiate, with regard to the deductibility of  interest payments, 
between different third countries, a restriction on the freedom of  establishment may be 
identified if  the creditor is established in one of  the EEA States2443, or in a third country with 
which the Member States have concluded an APC Agreement which requires the Member 
States to grant most-favoured-nation treatment for the establishment of  companies of  the 
contracting party and/or their subsequent operations.2444 On the other hand, where Member 
States make the deductibility of  interest payments dependent on whether the taxpayer has 
invested its capital domestically rather than abroad, only a discriminatory restriction on 
the freedom of  establishment can be identified if  the creditor is established in one of  the 
EEA States.2445 The freedom of  establishment under the various APC Agreements is in all 
likelihood not concerned in such a case.2446

2441 Norway, Iceland or Liechtenstein; See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination).

2442 This concerns the Europe Agreements concluded with Bulgaria, the Czech Republic, Hungary, Poland, 
Romania, Slovakia, Estonia, Latvia, Lithuania and Slovenia; the Stabilisation and Association Agreements 
concluded with Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, 
Montenegro and Serbia and the Association Agreement concluded with Chile. The Association Agreement 
concluded with the CARIFORUM States is likely to be excluded, given the significant tax carve-out 
provisions included in this Agreement; see section 3.5.7 of this chapter.

2443 Norway, Iceland or Liechtenstein; See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination).

2444 This concerns Europe Agreements concluded with Estonia, Latvia, Lithuania and Slovenia, the Stabilisation 
and Association Agreements concluded with Albania, Bosnia and Herzegovina, Croatia, the former 
Yugoslav Republic of Macedonia, Montenegro and Serbia, the Partnership and Cooperation Agreements 
concluded with Armenia, Azerbaijan, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russian Federation, 
Tajikistan, Ukraine and Uzbekistan and the Euro-Mediterranean Association Agreement concluded with 
Jordan; see Chapter VI.3.5.4 (access) and section 4.2.3 of this chapter (discrimination). The same conclusion 
may be valid as well with regard to the Cotonou Agreement; see Chapter VI.3.5.6 (access) and section 4.2.5 
of this chapter (discrimination). 

2445 See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination).

2446 This is because the literal wording of the provisions relating to the freedom of establishment included 
in these Agreements indicates that a CIT measure which distinguishes between investments made 
domestically and outward investments is not governed by the requirement of national treatment. See in 
more detail: section 4.2.1.1.c of this chapter. 
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Furthermore, where Member States make the deductibility of  interest payments dependent 
on the place of  residence of  the creditor, a discriminatory restriction on the free movement 
of  capital may be identified vis-à-vis any third country under the free movement of  capital 
in Article 63(1) TFEU as it applies between Member States and non-Member States.2447 A 
discriminatory restriction on the free movement of  capital can equally be identified if  the 
creditor is established in one of  the EEA States2448, or in a third country with which the 
Member States have concluded an APC Agreement which requires the Member States to 
not restrict the free movement of  capital vis-à-vis the other contracting party in general2449, 
or the free movement of  capital involving portfolio investments and financial loans or direct 
investments vis-à-vis the other contracting party in particular, but only insofar as these 
categories of  capital movements are concerned.2450 In all other cases, the free movement 
of  capital provisions included in the various APC Agreements cannot be invoked with 
respect to access.2451 Similarly, a discriminatory restriction on the free movement of  services 
may be identified, but only if  the creditor is established in one of  the EEA States2452, or 
in Chile or Russia.2453 The above conclusions are equally valid where Member States make 
the deductibility of  interest payments dependent on whether the taxpayer has invested its 
capital domestically rather than abroad. 

A final question is whether the restrictive CIT measures under consideration may be justified 
for a particular reason that would not constitute a valid justification ground in an intra-Union 
context. In Chapter V.2.7.1, it was established up until now that the measures at stake have 
only been justified in an intra-Union context on the basis of  anti-abuse considerations.2454 

2447 See Chapter VI.4.2 (access) and section 2 of this chapter (discrimination). 

2448 See Chapter VI.4.3 (access) and section 3 of this chapter (discrimination).

2449 It concerns the Euro-Mediterranean Association Agreements concluded with Israel and Lebanon; see 
Chapter VI.4.4.5 (access) and section 4.3 of this chapter (discrimination). 

2450 This concerns the Stabilisation and Association Agreements concluded with Albania, Bosnia and 
Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro and Serbia (free movement 
of capital relating to portfolio investments and financial loans; see Chapter VI.4.4.3 (access) and section 4.3 
of this chapter (discrimination), the Partnership and Cooperation Agreement concluded with Russia (free 
movement of capital relating to direct investments; see Chapter VI.4.4.4 (access) and section 4.3 of this 
chapter (discrimination) and the Euro-Mediterranean Association Agreements concluded with Egypt and 
Jordan (free movement of capital relating to direct investments; see Chapter VI.4.4.5 (access) and section 
4.3 of this chapter (discrimination). The Euro-Mediterranean Association Agreement concluded with 
Algeria is only concerned with the free movement of capital from the Member States to Algeria and may 
therefore not be relied on under the given circumstances.

2451 See Chapter VI.4.4.

2452 Chapter VI.5.3 (access) and section 3 of this chapter (discrimination). 

2453 Subject to the specific requirements set out in these Agreements; see Chapter VI.5.4 (access) and section 
4.4 of this chapter (discrimination). 

2454 On the other hand, the need to preserve the coherence of the tax system, the principle of territoriality and 
the need to ensure the effectiveness of fiscal supervision have not been accepted in intra-Union situations 
as valid justifications up until now.
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In the author’s view, the above question must be answered in the affirmative. Firstly, the 
need to combat tax avoidance should a fortiori be accepted as a valid justification ground in 
situations involving third-country investments. Member States should be allowed to require 
the taxpayer to demonstrate the economic reality of  the attracted loan if  the creditor is 
established in a ”suspect” third country, in particular a third country in which a generally 
low corporate income tax rate applies, where special tax incentives for financing activities 
are available or which is not under any international obligation to exchange information 
with the Member State concerned. Under these circumstances, it is quite legitimate for the 
Member States to raise the threshold for a taxpayer’s reliance on the relevant free movement 
provision by introducing a presumption of  abuse. In addition, it follows from the case 
law of  the ECJ discussed in section 5.2.2.4 of  this chapter that Member States are even 
allowed – but not obliged – to categorically deny the deduction of  interest payments if  these 
payments are made to a creditor established in a third country which is under no international 
obligation to exchange information with the Member State concerned2455, provided that 
there is an actual need for information and provided that compliance with the relevant 
conditions for interest deduction can only be verified by obtaining information from the 
competent authorities of  that third country.2456 Secondly, the need to counteract harmful 
tax competition can be accepted as a valid justification ground for restrictive CIT measures 
more easily in third-country situations, provided that it is demonstrated, in accordance with 
the principle of  suitability, that the contested tax measure actually aims at the combating 
of  harmful tax competition. In the author’s view, this requirement of  suitability would be 
met where interest deduction is denied because the creditor is established in a third country 
where special tax incentives for financing activities are available that would qualify as state 
aid under the Treaty provisions.2457 Finally, the lack of  compensatory taxation in the third 
country where the creditor is established might also be accepted by the ECJ, on being asked 
explicitly, as a valid justification ground in third-country situations. However, to the extent 

2455 ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 95; 
ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 63; ECJ 27 January 2009, 
C-318/07, Persche [2009] ECR I-359, para. 70; CJEU 28 October 2010, C-72/09, Établissements Rimbaud, 
not yet reported, para. 44; CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische 
Salinen, not yet reported, para. 67. Quite remarkably, in its proposal for a CCCTB Directive the Commission 
seems to infer from this case law by analogy that a specific ban on interest deduction is not allowed at all 
once the creditor is established in a third country with which there is an agreement on the exchange of 
information comparable to the exchange of information on request provided for in the Mutual Assistance 
Directive (cf. Article 81(1) of the proposal). In the author’s view, this is a too restrictive interpretation of the 
aforementioned case law. 

2456 See, for example, ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 44. 

2457 See in more detail: section 5.2.2.9 of this chapter. It is observed that the ban on interest deductions under 
Article 81(3)(c) under the proposal for the CCCTB Directive is more liberal in this regard, in that it allows for 
several escape clauses even if the interest payments received by a third-country creditor are subject to a 
special tax regime in that third country. 
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genuine economic financing activities are carried out in a low-tax third country through a 
fixed establishment which involves a sufficient degree of  independence and a sufficient 
degree of  management and control within that third country, it would, in the author’s view, 
be contrary to the benchmark of  international tax neutrality if  Member States were to 
be allowed to neutralize the lower tax rate by mechanically denying interest deduction.2458 
According to the author, in such a case interest deduction should only be denied in the 
case of  tax avoidance. By analogy to Schempp, this would only be different if  the interest 
payments are not subject to corporate income tax at all in the third country where the 
creditor is established.2459

5.6.3 Withholding taxes on dividend, interest and royalty payments

In Chapter V.2.7.1, it was concluded in an intra-Union context that dividends, interest 
and royalties paid to non-resident corporate entities should, in principle, not be taxed less 
favourably than dividends paid to comparable resident corporate entities under the Treaty 
freedoms, unless the restrictive effects of  the withholding tax are neutralized by means of  
a credit granted under the applicable tax treaty in the Member State where the receiving 
company is established. On the other hand, a system of  withholding taxes as such does 
not, at least from the perspective of  the recipient, constitute a prohibited restriction. In 
this section, it is examined to which extent these conclusions are also valid in situations 
involving third-country investments. 

In this regard, it should first carefully be examined in each case which free movement 
provision applies. Although this question cannot, by its nature, be answered precisely in the 
abstract, the following tentative conclusions can nonetheless be drawn. Where restrictive 
withholding tax measures are only applied on dividend, interest or royalty payments between 
affiliated companies, in all likelihood only the freedom of  establishment is affected.2460 This 
conclusion may be valid as well insofar as a restrictive withholding tax measure is not only 
targeted to payments made between affiliated companies, to the extent that the relationship 

2458 From the proposal for the CCCTB Directive one can infer that the Commission seems to support this 
position, given that the ban on interest deductions under Article 81(3)(c) is not applicable if the interest 
is paid to a creditor in a low-tax third country which is engaged in an independent economic enterprise 
carried on for profit and in the context of which officers and employees carry out substantial managerial 
and operational activities. 

2459 See also, by analogy, ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 35. 

2460 See Chapter VI.8.2.5.2 and the case law of the ECJ cited therein. One could nonetheless argue that in the 
relationships between sister companies established in different Member States and commonly controlled 
by a third company, the free movement of capital should be applicable as well to interest and royalty 
payments between these sister companies, notwithstanding the ECJ’s decision in Test Claimants in the Thin 
Cap GLO; ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, 
para. 95; para. 98. See in more detail: Chapter IX.2.4. 
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between the paying and the receiving company is characterized by a definite influence.2461 In 
the absence of  such a definite influence, the free movement of  capital and in the case of  
interest and royalty payments possibly also the free movement of  (financial) services are 
affected.2462 In addition, the free movement of  capital may exclusively be affected where a 
restrictive withholding tax is targeted only at capital transactions, such as dividend-stripping 
transactions.2463

Once it has been established which freedom is affected, it must subsequently be examined 
to which extent a restrictive withholding tax measure may constitute discrimination caught 
by the provisions relating to the freedom of  establishment, the free movement of  capital 
and/or the free movement of  services as applicable between the Member States and 
third countries. Where a third-country company receiving dividend, interest or royalty 
payments from a Member State is effectively taxed less favourably by that Member State 
than comparable resident companies, a discriminatory restriction on the freedom of  
establishment can be identified if  the creditor is established in one of  the EEA States, 
unless the restrictive effects of  the withholding tax are neutralized by means of  a credit 
granted under the applicable tax treaty between the respective Member State and EEA 
State.2464 By contrast, no discrimination of  the freedom of  establishment as included in the 
various APC Agreements arises, since the provisions relating to establishment included in 
these Agreements do not prohibit differential tax treatment of  shareholders, creditors or 
licensors on the basis of  their place of  residence.2465 

Furthermore, where a third-country company receiving dividend, interest or royalty 
payments from a Member State is effectively taxed less favourably by that Member State 
than comparable resident companies, a discriminatory restriction on the free movement 
of  capital may be identified vis-à-vis any third country under the free movement of  capital 
in Article 63(1) TFEU as it applies between Member States and non-member states.2466 A 
discriminatory restriction on the free movement of  capital can equally be identified if  the 
creditor is established in one of  the EEA States2467, or in a third country with which the 
Member States have concluded an APC Agreement which requires the Member States to 

2461 See ECJ 18 June 2009, C-303/07, Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, paras 30 et seq. See 
also section 8.2.5.5 of this chapter. 

2462 See Chapter VI.8.2.5.4 and Chapter VI.8.4.5.

2463 ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, paras 36 et seq.

2464 Norway, Iceland or Liechtenstein; See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination).

2465 See in more detail: section 4.2.1.1.2 of this chapter.

2466 See Chapter VI.4.2 (access) and section 2 of this chapter (discrimination).

2467 See Chapter VI.4.3 (access) and section 3 of this chapter (discrimination).
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not restrict the free movement of  capital vis-à-vis the other Contracting Party in general2468, 
or the free movement of  capital involving portfolio investments and financial loans or direct 
investments vis-à-vis the other contracting party in particular, but only insofar as these 
categories of  capital movements are concerned.2469 In all other cases, the free movement of  
capital provisions included in the various APC Agreements cannot be invoked with regard 
to access.2470 Lastly, a discriminatory restriction on the free movement of  services might be 
identified in the case of  interest and royalty payments, but only if  the creditor is established 
in one of  the EEA States2471, or in Chile or Russia.2472 

A final question is whether a discriminatory withholding tax measure applied by a Member 
State may be justified for a particular reason that would not constitute a valid justification 
ground in an intra-Union context. In Chapter V.2.7.2, it was established that discriminatory 
withholding taxes have only been justified in an intra-Union context up until now on the 
basis of  anti-abuse considerations.2473 On the basis of  the author’s analysis made in section 
5.2 of  this chapter, this question must be answered in the affirmative. Firstly, one can infer 
from Commission v. Italy that a discriminatory withholding tax applicable vis-à-vis third 
countries can be justified by the need to combat tax evasion if  the third country concerned 
is not under an international obligation to exchange information with the Member State 
concerned, even if  such a measure is applied rather mechanically and thus may cover 
bonafide situations as well, at least to the extent the aim of  such measure is to combat 
tax avoidance.2474 By contrast, to the extent a restrictive withholding tax must be placed 
in the context of  avoidance of  double taxation, the lack of  an international obligation to 

2468 This concerns the Euro-Mediterranean Association Agreements concluded with Israel and Lebanon; see 
Chapter VI.4.4.5 (access) and section 4.3 of this chapter (discrimination).

2469 This concerns the Stabilisation and Association Agreements concluded with Albania, Bosnia and 
Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro and Serbia (free movement 
of capital relating to portfolio investments and financial loans; see Chapter VI.4.4.3 (access) and section 
4.3 of this chapter (discrimination), the Partnership and Cooperation Agreement concluded with Russia 
(free movement of capital relating to direct investments; see Chapter VI.4.4.4 (access) and section 4.3 of 
this chapter (discrimination) and the Euro-Mediterranean Association Agreements concluded with Egypt 
and Jordan (free movement of capital relating to direct investments; see Chapter VI.4.4.5 (access) and 
section 4.3 of this chapter (discrimination). The Euro-Mediterranean Association Agreement concluded 
with Algeria is only concerned with free movement of capital from the Member States to Algeria and may 
therefore not be relied on under the given circumstances.

2470 See Chapter VI.4.4.

2471 Chapter VI.5.3 (access) and section 3 of this chapter (discrimination). 

2472 Subject to the specific requirements set out in these Agreements; see Chapter VI.5.4 (access) and section 
4.4 of this chapter (discrimination). It is observed that the Russian Partnership and Cooperation Agreement 
only provides for most-favoured-nation treatment in the field of services. The impact on discriminatory 
withholding taxes must therefore be considered limited. 

2473 On the other hand, the need to preserve the coherence of the tax system and the need to preserve the 
balanced allocation of taxation powers have never been accepted by the ECJ as a valid justification to date.

2474 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 72. 
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exchange information may only serve as a valid justification ground if  there is an actual need 
for information.2475 Furthermore, it is the author’s view that the need to preserve Member 
States’ negotiation powers vis-à-vis third countries with which they wish to conclude a tax 
treaty and, consequently, the need to safeguard the future balanced allocation of  taxation 
powers, should also be accepted as a valid justification ground for a restrictive withholding 
tax.2476 Otherwise, there would be a risk that a Member State would either enter into tax 
treaties with third countries that are less favourable to it compared to the tax treaties it has 
concluded with other Member States, or that such a Member State would eventually refrain 
from entering into tax treaties with third countries, both consequences being contrary to the 
objective underlying freedom of  investment.2477

Finally, it is observed that whereas the system of  withholding taxes as such does not, from 
the perspective of  the taxable person, constitute a restriction2478, the same should a fortiori 
hold true in third-country situations based on the need for an effective collection of  taxes. 

For the sake of  completeness it is emphasized that the above analysis is without prejudice 
to the fact that the non-resident recipient of  dividend, interest or royalty payments must 
demonstrate that it finds itself  in a legally and factually comparable situation to domestic 
companies which are entitled to a reduction or waiver of  withholding tax. Thus, as was set 

2475 ECJ 11 June 2009, C-521/07, Commission v. the Netherlands [2009] ECR I-4873, para. 49.

2476 Support for this position can be found in CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, paras 121 et seq.; ECJ 20 May 2008, C-194/06, Orange European 
Smallcap Fund [2008] ECR I-3747, para. 64.

2477 See section 5.2.2.6 of this chapter. It is suggested in this regard that the ECJ might even be willing to 
generalize this approach vis-à-vis all third countries in the context of withholding taxes and simply consider 
withholding taxes levied on dividend payments justified in the relations with third countries based on the 
general notions of source country entitlement and reciprocity; see, by analogy, CJEU 10 February 2011, 
C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 123 and European 
Commission, ‘Ruding Report’, at 32, 37 and 38 as also referred to in Chapter I.1.4.2; dissenting: Van der 
Wal, ‘Two is Company, Three is a Crowd’, 889. The Netherlands Supreme Court may in fact have taken this 
approach already in the case of the Netherlands exemption for withholding tax on intra-group dividend 
payments, which did not apply to dividends paid by a Netherlands subsidiary to its parent company 
established in the Netherlands Antilles. In Amurta, the same measure was held incompatible with the free 
movement of capital as it applies between Member States (cf. ECJ 8 November 2007, C-379/05, Amurta 
[2007] ECR I-9569). However, in the context of the freedom of establishment under the OCT Decision 2001, 
the Supreme Court held that the Antillean parent company was not comparable to a Netherlands parent 
company. The reason was that the Netherlands would definitively lose its tax claim on the Netherlands 
profits if it were to extend the exemption to the Antillean parent as well, whereas such would not be the 
case where the exemption is applied to dividend payments by Netherlands subsidiaries to Netherlands 
parent companies; Decision of the Netherlands Supreme Court dated 9 April 2010, No. 08/04160, 
Beslissingen in Belastingzaken 291 (2010), para. 4.2. A similar question was at stake in the decision of the 
German Bundesfinanzhof of 22 April 2009, I R 53/07, Internationales Steuerrecht 15 (2009): 551-556, para. 
4, regarding a discriminatory withholding tax levied on dividend payments from a German subsidiary to 
its Swiss controlling parent company. In this case, however, the Supreme Court denied the existence of a 
restriction from the outset. Consequently, it did not need to consider whether the restrictive withholding 
tax measure as applied vis-a-vis Switzerland could be justified. 

2478 See Chapter V.2.6.3.6. 
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out in more detail in Chapter V.2.5.2.1, the chosen comparator must be valid. This is a fortiori 
true in situations involving third-country investments, for instance those made by financial 
institutions such as pension funds or investment funds. No prohibited discrimination would 
arise where, from the viewpoint of  the underlying rationale of  the contested special tax 
regime, third-country funds and domestic funds are not in a legally and factually comparable 
situation.2479 

5.6.4 Measures providing for relief for double taxation of income received from foreign 
investments

In Chapter V.2.7.3, it was demonstrated to which extent the Member States are required 
under the Treaty freedoms to provide for relief  for double taxation of  income received 
from foreign investments in an intra-Union context. From this survey it follows that non-
resident companies investing in a Member State through a branch or subsidiary should be 
entitled to the relief  for double taxation in that Member State on the basis of  the Treaty 
freedoms to the extent that Member State grants relief  for double taxation to comparable 
resident companies as well. Furthermore, a restriction of  the Treaty freedoms exists insofar 
as a Member State grants relief  for economic double taxation with respect to income arising 
from domestic investments, and not to the same extent for income deriving from investments 
made in other Member States, unless the Member State in which the investments are made 
already eliminated the risk of  double taxation. On the other hand, the Treaty freedoms do 
not, in principle, prohibit a Member State from applying the exemption method to income 
derived from domestic investments and the credit method to income from transnational 
investments, provided that in the latter case the foreign income is not subject to tax in 
that Member State at a higher tax rate than the rate which applies to income flowing from 
domestic investments. The adverse effects of  international double juridical taxation of  
income deriving from outward investments cannot, as a general rule, be mitigated under the 
Treaty freedoms either. In this section, it is examined to which extent these conclusions are 
also valid in situations involving third-country investments. 

Again, it should first carefully be examined in each case which free movement provision 
applies. By its nature, this question is difficult to answer in the abstract, since the answer 

2479 Where, for instance, the rationale of a special tax regime or tax exemption applicable to resident investment 
funds is to create tax neutrality between direct portfolio investors and those investing indirectly through 
an investment fund, comparability with non-resident investment funds could be construed if a non-
resident investment fund is equally subject, in its place of residence, to a comparable regime based on the 
same rationale. See in more detail: V.2.5.2.1 and, in the third-country context, section 2.1.1 of this chapter. 
The question as to the extent to which extent investments funds established in other Member States and 
third countries must be considered to be comparable to French investment funds is currently pending 
before the ECJ; see decision of the Conseil d’État dated 23 May 2011, No. 344678, pending case C-338/11 
and 347/11, FIM Santander.
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depends greatly on the aims and effects of  the CIT measure at stake, as was demonstrated 
in Chapter VI.8. Nonetheless, on the basis of  the conclusions drawn in that section, and 
notwithstanding the author’s critical remarks made therein, it is safe to conclude that 
the CIT measures at stake must exclusively be examined in the light of  the freedom of  
establishment to the extent they are only targeted at relations between affiliated companies, 
including branches.2480 This conclusion is, at least generally speaking, also valid insofar as the 
measures at stake are not targeted at affiliated companies only, to the extent they are applied 
in practice to third-country investments that are characterized by a definite influence.2481 
Nonetheless, it is admitted that the ECJ’s decision in Holböck causes some confusion in this 
regard and seems to suggest that in the context of  avoidance of  double taxation, the CIT 
measures under consideration could also be examined in the light of  the free movement of  
capital in circumstances where there is, as a matter of  fact, a definite influence.2482 Because 
of  this uncertainty, this very question is currently pending before the ECJ in FII 2.2483 In any 
case, it is clear that in the absence of  a definite influence, only the free movement of  capital 
is affected.2484 

Once it has been established which of  the freedoms is affected, it must subsequently be 
examined to which extent the CIT measures at stake may constitute discrimination caught 
by the provisions relating to the freedom of  establishment, the free movement of  capital 
and/or the free movement of  services as applicable between the Member States and third 
countries. Where third-country companies investing in a Member State through a branch 
or subsidiary are not entitled to the avoidance for double taxation in that Member State, a 
discriminatory restriction on the freedom of  establishment can be identified if  the creditor is 
established in one of  the EEA states2485, or in a third country with which the Member States 
have concluded an APC Agreement which requires the Member States to grant national 
treatment for the establishment of  companies of  the contracting party and their subsequent 

2480 See Chapter VI.8.2.5.2 and Chapter VI.8.5.4.1. Compare, by analogy, ECJ 13 March 2007, C-524/07, Test 
Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 33; ECJ 10 May 2007, C-494/04, Lasertec 
[2007] ECR I-3775, paras 20 et seq.; ECJ 10 May 2007, C-102/05, Skatteverket v. A and B [2007] ECR I-3871, 
para. 27; ECJ 6 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub, paras 15-
16. 

2481 See Chapter VI.8.2.5.5.

2482 ECJ 24 May 2007, C-157/05, Holböck [2007] ECR I-4051, paras 22 et seq. See in more detail Chapter VI.8.2.5.5

2483 See pending case C-35/11, FII 2, OJ 2011 C 103, 15 and Judgment of the UK Court of Appeal delivered on 
23 February 2010, Test Claimants in the Franked Investment Group Litigation v. Commissioners of the Inland 
Revenue & Anor (Rev 1) [2010] EWCA Civ 103, Highlights & Insights on European Taxation 2010/9. 

2484 See CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, 
paras 34 et seq., ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, 
para. 165 and, by analogy, ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] 
ECR I-2875, para. 47. See in more detail: Chapter VI.8.2.5.4. 

2485 Norway, Iceland or Liechtenstein; see Chapter VI.3.4 (access) and section 3 of this chapter (discrimination).
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operations2486, to the extent that Member States would have granted relief  for double taxation 
to comparable resident companies. On the other hand, no relief  for double taxation can 
be claimed under these circumstances on the basis of  the most-favoured-nation clauses 
included in the various APC Agreements.2487 Conversely, where Member States grant relief  
for economic double taxation with respect to income arising from domestic investments, 
and not to the same extent for income deriving from third-country investments, only a 
discriminatory restriction on the freedom of  establishment can be identified if  the creditor 
is established in one of  the EEA States, unless the EEA State in which the investments are 
made already eliminated the risk of  double taxation.2488 The freedom of  establishment under 
the various APC Agreements is in all likelihood not at stake in such a case.2489

Where third-country investors invest in a Member State through a company, and this 
company is not entitled to the avoidance for double taxation in that Member State because 
of  the place of  residence of  its shareholders, a discriminatory restriction on the free 
movement of  capital can be identified vis-à-vis any third country under the free movement 
of  capital under Article 63(1) TFEU as it applies between Member States and non-Member 
States.2490 A discriminatory restriction on the free movement of  capital can equally be 
identified if  the creditor is established in one of  the EEA States2491, or in a third country with 
which the Member States have concluded an APC Agreement which requires the Member 

2486 This concerns the Europe Agreements concluded with Bulgaria, the Czech Republic, Hungary, Poland, 
Romania, Slovakia, Estonia, Latvia, Lithuania and Slovenia; the Stabilisation and Association Agreements 
concluded with Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, 
Montenegro and Serbia; the Euro-Mediterranean Association Agreement concluded with Jordan and the 
Association Agreement concluded with Chile. The latter Agreement does not, however, require a Member 
State to grant relief for double taxation to Chilean companies which established a branch in that Member 
State, due to the specific carve-out provision included in Annex X.1.a in that Agreement. The Association 
Agreement concluded with the CARIFORUM States is likely to be excluded altogether, given the significant 
tax carve-out provisions included in this Agreement; see section 4.2.6 of this chapter. 

2487 See section 4.2.1.3 of this chapter. This concerns the Europe Agreements concluded with Estonia, Latvia, 
Lithuania and Slovenia, the Stabilisation and Association Agreements concluded with Albania, Bosnia 
and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro and Serbia, the 
Partnership and Cooperation Agreements concluded with Armenia, Azerbaijan, Georgia, Kazakhstan, 
Kyrgyzstan, Moldova, Russian Federation, Tajikistan, Ukraine and Uzbekistan and the Euro-Mediterranean 
Association Agreement concluded with Jordan; see Chapter VI.3.5.4 (access) and section 4.2.3 of this 
chapter (discrimination). The same conclusion may be valid as well with regard to the Cotonou Agreement; 
see Chapter VI.3.5.6 (access) and section 4.2.5 of this chapter (discrimination).

2488 See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination). 

2489 This is because the literal wording of the provisions relating to the freedom of establishment included 
in these Agreements indicates that a CIT measure which distinguishes between investments made 
domestically and outward investments is not governed by the requirement of national treatment. See in 
more detail: section 2.1.1.c of this chapter.

2490 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 97. 

2491 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 67 and, by analogy, CJEU 10 
February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 53. See 
Chapter VI.4.3 (access) and section 3 of this chapter (discrimination).
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States to not restrict the free movement of  capital vis-à-vis the other contracting party 
in general2492, or the free movement of  capital involving portfolio investments or, as the 
case may be, direct investments vis-à-vis the other contracting party in particular, but only 
insofar as these categories of  capital movements are concerned.2493 In all other cases, the free 
movement of  capital provisions included in the various APC Agreements cannot, in terms 
of  access, be invoked.2494 Finally, as far as the free movement of  capital under Article 63(1) 
TFEU is concerned, the same conclusions are valid where Member States grant relief  for 
economic double taxation with respect to income arising from domestic investments, and 
not to the same extent for income deriving from third-country investments, unless the third 
state in question already eliminated the risk of  double taxation.2495 

A final question is whether the above discriminatory measures can be justified for a particular 
reason that would not constitute a valid justification ground in an intra-Union context. In 
Chapter V.2.7.3 it was demonstrated that a Member State may be allowed to deny relief  
for double taxation to branches or subsidiaries established by a third-country investor in 
that Member State on the basis of  the need to combat tax avoidance, but under specific 
circumstances only.2496 From the analysis made in section 5.2.2.3 of  this chapter, it follows 
that this justification ground should equally be accepted in a third-country context. More 
in particular, a Member State should, in the author’s view, be justified in denying relief  for 
double taxation under the above circumstances where the third-country investor does not 
carry on genuine economic activities in that Member State through its branch or subsidiary, 

2492 This concerns the Euro-Mediterranean Association Agreements concluded with Israel and Lebanon; see 
Chapter VI.4.4.5 (access) and section 4.3 of this chapter (discrimination). 

2493 This concerns the Stabilisation and Association Agreements concluded with Albania, Bosnia and 
Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro and Serbia (free movement 
of capital relating to portfolio investments and financial loans; see Chapter VI.4.4.3 (access) and section 
4.3 of this chapter (discrimination), the Partnership and Cooperation Agreement concluded with Russia 
(free movement of capital relating to direct investments; see Chapter VI.4.4.4 (access) and section 4.3 of 
this chapter (discrimination) and the Euro-Mediterranean Association Agreements concluded with Egypt 
and Jordan (free movement of capital relating to direct investments; see Chapter VI.4.4.5 (access) and 
section 4.3 of this chapter (discrimination). The Euro-Mediterranean Association Agreement concluded 
with Algeria is only concerned with free movement of capital from the Member States to Algeria and may 
therefore not be relied on under the given circumstances.

2494 See Chapter VI.4.4.

2495 See, in the context of Article 63(1) TFEU, CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and 
Österreichische Salinen, not yet reported, para. 110 and paras 160 et seq.; ECJ 12 December 2006, C-446/04, 
Test Claimants in the FII Group Litigation [2006] I-11753, paras 165 et seq. See in more detail: Chapter VI.4.2 
(access) and section 2 of this chapter (discrimination). See, in the context of the EEA Agreement, ECJ 19 
November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 67 and, by analogy, CJEU 10 February 
2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 53. See in more 
detail: Chapter VI.4.3 (access) and section 3 of this chapter (discrimination). See in more detail with regard 
to the APC Agreements: Chapter VI.4.4 (access) and section 5.4 of this chapter (discrimination). 

2496 Arguments relating to the need to prevent a reduction in tax revenue and the existence of other 
compensatory advantages cannot justify this unequal treatment in intra-Union situations.
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or where this branch or subsidiary lacks a sufficient degree of  independence or a sufficient 
degree of  management and control within the Member State involved. 

With regard to the discriminatory refusal by a Member State to grant relief  for double taxation 
with respect to income arising from third-country investments, no valid justification ground 
has up until now been accepted by the ECJ in an intra-Union context.2497 In the author’s 
view, however, there are three justification grounds that could be accepted more easily in this 
regard in a third-country context. Firstly, such discrimination may be justified by the need 
for effective fiscal supervision and the need to combat tax avoidance where the relief  for 
double taxation is made dependent on satisfying certain conditions and compliance with these 
conditions can only be verified by obtaining information from the competent authorities of  
the third country in which the investment is made, relief  can be denied if  it proves impossible 
to obtain the requisite information from the third-country authorities, for example because 
that third country is not bound under an agreement to provide information to the Member 
State concerned.2498 This is, however, under the condition that there is an actual need for 
information and that the Member State seriously intends to achieve the aim in question.2499 

Secondly, the need to counteract harmful tax competition can be accepted as a valid 
justification ground as well to deny relief  for double taxation for income received on 
outward third-country investments, provided that it is demonstrated, in accordance with 
the principle of  suitability, that the contested tax measure actually pursues the combating of  
harmful tax competition. In the author’s view, the requirement of  suitability is met where 
relief  is denied on the basis that the profits generated through the third-country investment 
are subject to a special favourable tax regime in that third country that would qualify as 
state aid under the Treaty provisions.2500 This is irrespective of  whether genuine economic 
activities are carried out through a fixed establishment in that third country or whether 
or not this establishment lacks a sufficient degree of  independence and management and 
control within that third country.2501 Finally, the lack of  compensatory taxation in the third 
country involved could also be accepted by the ECJ as a valid justification ground to deny 

2497 The need to preserve the coherence of the tax system, the territoriality principle, the existence of 
compensatory advantages and the need to ensure the effectiveness of fiscal supervision have not been 
accepted as a valid justification ground to date in intra-Union situations; see Chapter V.2.7.3.

2498 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
67.

2499 Ibid., para. 104. See also Chapter V.2.6.1 and section 5.1 of this chapter.

2500 See in more detail: section 5.2.2.9 of this chapter. 

2501 It is observed that a similar approach is followed under Article 73(a) in the proposal for the CCCTB Directive. 
Based on this provision, Member States must grant no relief for double taxation received in third countries 
where a special regime applies in that third country that allows for a substantially lower level of taxation 
than the general regime.
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relief  for double taxation of  income from third-country investments.2502 However, to the 
extent genuine economic activities are carried out in a low-tax third country through a fixed 
establishment which involves a sufficient degree of  independence and a sufficient degree of  
management and control within that third country, it would in the author’s view be contrary 
to the benchmark of  international tax neutrality if  Member States were allowed to neutralize 
the lower tax rate by mechanically denying relief  for double taxation.2503 According to the 
author, relief  should only be denied if  the profits made are not subject to corporate income 
tax at all in the third country where the creditor is established in such a case.2504

On the other hand, the need to safeguard the balanced allocation of  taxation powers, 
budgetary arguments and the lack of  reciprocity cannot serve as a valid justification to deny 
relief  for double taxation for income received by a resident taxpayer from third-country 
investments. Finally, it is observed that to the extent the Member States are not required to 
avoid international juridical double taxation for income received from outward investments 
in an intra-Union context, they are a fortiori not obliged to do so as far as income received 
from outward investments in third countries is concerned.2505 

5.6.5 CFC legislation

In Chapter V.2.7.4, the extent to which CFC legislation contravenes the Treaty freedoms in 
an intra-Union context was demonstrated. It was concluded that CFC legislation constitutes 
a restriction of  the Treaty freedoms in an intra-Union context, but that the application of  
CFC rules to controlled foreign companies may nonetheless be justified by the need to 
combat tax avoidance. Tax avoidance exists if  the controlled foreign company is a fictitious 
establishment not carrying out any genuine economic activity in the territory of  the host 
Member State. In this section, the extent to which this conclusion is also valid in situations 
involving third-country investments is examined. 

Here too, it should first carefully be examined in each single case which free movement 
provision applies. By its nature, this question is difficult to answer in the abstract, since the 

2502 See also Bakker, who reports in the context of the Treaty that the specific tax carve-out provisions under 
the current Article 65 TFEU have been inserted by Member States that were worried that they would be 
obliged to extend tax credits to companies in tax havens; Bakker, 248, at fn. 30. 

2503 From the proposal for the CCCTB Directive one can infer that the Commission does not seem to support 
this position. Under Article 73(a) of this proposal, no relief is granted if the investment is subject in a third 
country to a tax on profits at a generally applicable statutory corporate tax rate lower than 40% of the 
average statutory corporate tax rate applicable in the Member States, irrespective of the economic link 
with the third country concerned. 

2504 See also, by analogy, ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 35. 

2505 CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 
172.
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answer to this question greatly depends on the aims and effects of  the CIT measure at stake, 
as was demonstrated in Chapter VI.8. Nonetheless, on the basis of  the conclusions drawn 
in that section, and notwithstanding the author’s critical remarks made therein, it is safe to 
conclude that CFC legislation must exclusively be examined in the light of  the freedom of  
establishment to the extent these measures are only targeted to relations between affiliated 
companies.2506 This conclusion is, at least generally speaking, also valid insofar as the CFC 
legislation is not targeted at affiliated companies only, to the extent it is applied in practice 
to third-country investments that are characterized by a definite influence2507, although 
some relatively older decisions of  the courts and administrative tribunals of  some Member 
States exist that indicate that the free movement of  capital can be invoked as well in these 
circumstances.2508 In the absence of  a definite influence, the free movement of  capital and, 
possibly, also the free movement of  services is affected.2509 

Once it has been established which free movement is affected, it must subsequently 
be examined to which extent the application of  CFC legislation vis-à-vis third-country 
investments may constitute discrimination caught by the provisions relating to the freedom 
of  establishment, the free movement of  capital and/or the free movement of  services as 
applicable between the Member States and third countries. To the extent Member States 
treat third-country companies less favourably than comparable domestic companies 
under their CFC rules, or to the extent Member States distinguish between companies 
established in different third countries when applying their CFC rules, a discriminatory 
restriction on the freedom of  establishment can be identified if  the relevant company is 
established in one of  the EEA States.2510 The freedom of  establishment under the various 

2506 ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, para. 73 and, by 
analogy, ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 33. See in more 
detail Chapter VI.8.2.5.2 and Chapter VI.8.5.4.1. 

2507 See Chapter VI.8.2.5.5.

2508 See, for example, Administrative Court of Appeal of Nancy, 22 August 2008, No. 07NC00783, which held 
the application of the French passive foreign investment company regime in a case concerning a French 
resident who owned 99.95% of the shares of a Luxembourg Soparfi to infringe both the freedom of 
establishment and the free movement of capital; cf. S. Baranger & D. Bouzoraa, ‘Court Holds Passive Foreign 
Investment Company Regime To Be Incompatible with Freedom of Establishment and Free Movement 
of Capital’, European Taxation 1 (2009): 42 et seq. See also Schönfeld & Lieber, ‘Swedish CFC-Rules under 
Scrutiny of EC Law’, 96 et seq. who refer to two decisions of the Swedish Council for Advance Tax Rulings 
from 2005, in which the Council considered the application of the Swedish CFC rules to CFCs established 
outside the Union to constitute a restriction of the free movement of capital under Article 63(1) TFEU, 
although this restriction could be justified by the need to prevent tax avoidance. 

2509 See for example with regard to the application of the German flat-rate taxation according to Article 
18(3) of the Foreign Investment Fund Act to revenue from Chinese and South Korean investment funds: 
Bundesfinanzhof 25 August 2009, IR 88, 89/07, Internationales Steuerrecht 24 (2009): 895-904, para. 58. See 
in more detail: Chapter VI.8.2.5.4 and Chapter VI.8.4.5.

2510 See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination). See also, for example, Scapa 
Passalacqua and Henie, who report that according to the Ministry of Norway, the Cadbury Schweppes 
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APC Agreements is in all likelihood not concerned in such a case.2511 In addition, to the 
extent Member States treat third-country companies less favourably than comparable 
domestic companies under their CFC rules, or to the extent Member States distinguish 
between companies established in different third countries when applying their CFC rules, 
a discriminatory restriction on the free movement of  capital can be identified vis-à-vis any 
third country under the free movement of  capital under Article 63(1) TFEU as it applies 
between Member States and non-Member States. A discriminatory restriction on the free 
movement of  capital can equally be identified if  the company is established in one of  
the EEA States2512, or in a third country with which the Member States have concluded 
an APC Agreement which requires the Member States not to restrict the free movement 
of  capital vis-à-vis the other contracting party in general2513, or the free movement of  
capital involving portfolio investments or, as the case may be, direct investments vis-à-vis 
the other contracting party in particular, but only insofar as these categories of  capital 
movements are concerned.2514 In all other cases, the free movement of  capital provisions 
included in the various APC Agreements cannot, in terms of  access, be invoked.2515 
Lastly, under certain circumstances a discriminatory restriction on the free movement of  
services may be identified as well, but only if  the company is established in one of  the 
EEA states2516, or in Chile or Russia.2517 

case restricts the application of the Norwegian CFC rules for companies established within the EEA; A.B. 
Scapa Passalacqua & L.A. Henie, ‘The Norwegian CFC Rules after the Cadbury Schweppes Case’, Intertax 8-9 
(2008): 382. 

2511 This is because the literal wording of the provisions relating to the freedom of establishment included 
in these Agreements indicates that a CIT measure which distinguishes between investments made 
domestically and investments is not governed by the requirement of national treatment. See in more 
detail section 4.2.1.1.c of this chapter. 

2512 ECJ 19 November 2009, C-540/07, Commission v. Italy [2009] I-10983, para. 67 and, by analogy, CJEU 10 
February 2011, C-436/08 and C-437/08, Haribo and Österreichische Salinen, not yet reported, para. 53. See 
Chapter VI.4.3 (access) and section 3 of this chapter (discrimination). 

2513 This concerns the Euro-Mediterranean Association Agreements concluded with Israel and Lebanon; see 
Chapter VI.4.4.5 (access) and section 4.3 of this chapter (discrimination). 

2514 This concerns the Stabilisation and Association Agreements concluded with Albania, Bosnia and 
Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro and Serbia (free movement 
of capital relating to portfolio investments and financial loans; see Chapter VI.4.4.3 (access) and section 
4.3 (discrimination) of this chapter, the Partnership and Cooperation Agreement concluded with Russia 
(free movement of capital relating to direct investments; see Chapter VI.4.4.4 (access) and section 4.3 of 
this chapter (discrimination) and the Euro-Mediterranean Association Agreements concluded with Egypt 
and Jordan (free movement of capital relating to direct investments; see Chapter VI.4.4.5 (access) and 
section 4.3 of this chapter (discrimination). The Euro-Mediterranean Association Agreement concluded 
with Algeria is only concerned with free movement of capital from the Member States to Algeria and may 
therefore not be relied on under the given circumstances.

2515 See Chapter VI.4.4.

2516 Chapter VI.5.3 (access) and section 3 of this chapter (discrimination). 

2517 Subject to the specific requirements set out in these Agreements; see Chapter VI.5.4 (access) and section 
4.4 of this chapter (discrimination). 
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In an intra-Union context, it follows from Cadbury Schweppes that the application of  CFC 
rules can be justified by the need to combat tax evasion. Following the analysis made 
in section 5.2.2.3 of  this chapter, it follows that the same holds a fortiori true insofar as 
investments made in third countries are concerned. In the author’s view, Member States 
should be allowed to require the taxpayer to demonstrate the economic reality of  the 
establishment and activities of  the third-country company if  this company is established 
in a “suspect” third country, in particular a third country in which a general low corporate 
income tax rate applies, where special tax incentives for intra-group activities are available or 
which is not under any international obligation to exchange information with the Member 
State concerned. Under these circumstances, it is quite legitimate for the Member States 
to raise the threshold for a taxpayer’s reliance on the relevant free movement provision 
by introducing a presumption of  abuse. In addition, it follows from the case law of  the 
ECJ discussed in section 5.2.2.4 of  this chapter that Member States are even allowed – but 
not obliged – to rather mechanically apply their CFC rules to companies established in 
a third country which is not under an international obligation to exchange information 
with the Member State concerned, provided that there is an actual need for information 
and provided that compliance with the conditions relevant to assessing whether the CFC 
rules should be applied can only be verified by obtaining information from the competent 
authorities of  that third country.2518 Furthermore, the need to counteract harmful tax 
competition can be accepted as a valid justification ground as well in order to apply a CFC 
rule rather mechanically to third-country companies, provided that it is demonstrated, in 
accordance with the principle of  suitability, that the contested tax measure actually pursues 
the combating of  harmful tax competition. In the author’s view, the requirement of  
suitability is met where the CFC rule applies on the basis that the profits generated through 
the third-country investment are subject to a special favourable tax regime in that third 
country that would qualify as state aid under the Treaty provisions.2519 This is irrespective of  
whether genuine economic activities are carried out through a fixed establishment in that 
third country or whether or not this establishment lacks a sufficient degree of  independence 

2518 See, by analogy, ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, 
para. 96. See also ECJ 23 April 2008, C-201/05, Test Claimants in the CFC and Dividend GLO [2008] ECR I-2875, 
para. 95; ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 63; ECJ 27 January 
2009, C-318/07, Persche [2009] ECR I-359, para. 70; CJEU 28 October 2010, C-72/09, Établissements Rimbaud, 
not yet reported, para. 44; CJEU 10 February 2011, C-436/08 and C-437/08, Haribo and Österreichische 
Salinen, not yet reported, para. 67. Quite remarkably, in its proposal for a CCCTB Directive the Commission 
seems to infer from this case law by analogy that application of CFC rules is not allowed at all once 
the company is established in a third country with which there is an agreement on the exchange of 
information comparable to the exchange of information on request provided for in the Mutual Assistance 
Directive (cf. Article 82(2) of the proposal). In the author’s view, this is a too restrictive interpretation of the 
aforementioned case law.

2519 See in more detail: section 5.2.2.9 of this chapter. 
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and management and control in that third country.2520 Finally, the lack of  compensatory 
taxation in the third country where the company is established may also be accepted by the 
ECJ as a valid justification ground in third-country situations.2521 However, in the author’s 
view to the extent genuine economic activities are carried out in a low-tax third country 
through a fixed establishment which involves a sufficient degree of  independence and a 
sufficient degree of  management and control in that third country, it would be contrary 
to the benchmark of  international tax neutrality if  Member States were to be allowed to 
neutralize the lower tax rate by mechanically applying a CFC rule.2522 By analogy to Schempp, 
this would only be different if  the foreign company were not subject to corporate income 
tax at all in the third country where it is established.2523

5.6.6 Measures denying the deduction of foreign losses from the domestic taxable base

In Chapter V.2.7.5, it was demonstrated that within the Union Member States are, as a 
main rule, allowed under the Treaty freedoms to deny the deduction of  foreign losses 
from the domestic taxable base of  their resident companies. This may be different under 
certain circumstances, but only in the case of  final foreign losses. On the other hand, once 
a Member State chooses to provide for cross-border loss relief  to its domestic companies, 
it must do so in a non-discriminatory manner. In addition, from Rewe one can infer that 
the above strict “final losses” standard for cross-border loss compensation does not apply 
to losses incurred by a parent company in one Member State stemming from write-downs 
to the book value of  shareholdings in subsidiaries in another Member State. The question 
arises as to the extent to which this case law can be extended to situations involving third-
country investments. 

As under the CIT measures discussed earlier, which free movement provision applies should 
first carefully be examined in every single case. On the basis of  the conclusions drawn in 
that Chapter VI.8, and notwithstanding the author’s critical remarks made therein, it is safe 

2520 It is observed that a more liberal approach is followed under Article 82(3) of the proposal for the CCCTB 
Directive. Based on this provision, Member States may not apply the proposed CFC provision to third-
country companies that are subject to a special tax regime in that third country where that company’s 
principal class of shares is regularly traded on one or more recognized stock exchanges or where that 
company, broadly speaking, does not mainly derive is income from transactions with associated 
companies.

2521 See in more detail: section 5.2.2.8 of this chapter. 

2522 From the proposal for the CCCTB Directive one can infer that the Commission seems to support this position 
to some extent, given that the proposed CFC rule under Article 82(2) is not to be applicable to third-country 
companies that are subject to a special tax regime in that third country where that company’s principal 
class of shares is regularly traded on one or more recognized stock exchanges or where that company, 
broadly speaking, does not mainly derive is income from transactions with associated companies. 

2523 See also, by analogy, ECJ 12 July 2005, C-403/03, Schempp [2005] ECR I-6421, para. 35. 
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to conclude that the tax measures under consideration in this section must be exclusively 
examined in the light of  the freedom of  establishment to the extent these measures are only 
targeted at relations between affiliated companies, including branches.2524 This conclusion is, 
at least generally speaking, also valid insofar as intra-group loss compensation rules are not 
targeted at affiliated companies only, to the extent it is applied in practice to third-country 
investments that are characterized by a definite influence.2525 In the absence of  a definite 
influence, the free movement of  capital is affected.2526 

Once it has been established which free movement is affected, it must subsequently be 
examined to which extent the CIT measures at stake may constitute discrimination caught 
by the provisions relating to the freedom of  establishment, the free movement of  capital 
and/or the free movement of  services as applicable between the Member States and third 
countries. In this regard, it is useful to distinguish between investments made by a third-
country investor in a Member State and investments made from a Member State in a third 
country. As far as the first situation is concerned, a discriminatory restriction on the freedom 
of  establishment may be identified where a Member State denies the off  setting of  foreign 
losses incurred by a non-resident company against domestic income arising in that Member 
State through a branch or subsidiary established by that company, provided that the non-
resident company is established in one of  the EEA States. 2527, or in a third country with 
which the Member States have concluded an APC Agreement which requires the Member 
States to grant national treatment for the establishment of  companies of  the contracting 
party and their subsequent operations.2528 Furthermore, a discriminatory restriction on 
the free movement of  capital may be identified vis-à-vis any third country under the free 
movement of  capital in Article 63(1) TFEU as it applies between Member States and non-
Member States.2529 A discriminatory restriction on the free movement of  capital can equally 
be identified if  the non-resident company is established in one of  the EEA States2530, or 

2524 See ECJ 6 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub, paras 15-16. See 
in more detail Chapter VI.8.2.5.2. 

2525 See Chapter VI.8.2.5.5.

2526 See in more detail: Chapter VI.8.2.5.4.

2527 Norway, Iceland or Liechtenstein; See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination). 

2528 This concerns the Europe Agreements concluded with Bulgaria, the Czech Republic, Hungary, Poland, 
Romania, Slovakia, Estonia, Latvia, Lithuania and Slovenia; the Stabilisation and Association Agreements 
concluded with Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, 
Montenegro and Serbia and the Association Agreement concluded with Chile. The Association Agreement 
concluded with the CARIFORUM states is likely to be excluded, given the significant tax carve-out provisions 
included in this Agreement; see section 3.5.7 of this chapter. The Association Agreement concluded with 
the CARIFORUM States is likely to be excluded, given the significant tax carve-out provisions included in 
this Agreement; see section 3.5.7 of this chapter. 

2529 See Chapter VI.4.2 (access) and section 2 of this chapter (discrimination). 

2530 See Chapter VI.4.3 (access) and section 3 of this chapter (discrimination). 
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in a third country with which the Member States have concluded an APC Agreement 
which requires the Member States not to restrict the free movement of  capital vis-à-vis the 
other contracting party in general2531, or the free movement of  capital involving portfolio 
investments or, as the case may be, direct investments vis-à-vis the other contracting party 
in particular, but only insofar as these categories of  capital movements are concerned.2532 

As far as the second situation is concerned, a discriminatory restriction on the freedom of  
establishment can be identified where a Member State denies the offsetting of  foreign losses 
incurred by a third-country subsidiary held, or branch carried on by a company established 
in a Member State against income arising in that Member State, but only if  the subsidiary 
or branch is established in one of  the EEA states.2533 The freedom of  establishment under 
the various APC Agreements is in all likelihood not involved in such a case.2534 In addition, 
a discriminatory restriction of  the free movement of  capital can be identified under the 
same circumstances as described above. Lastly, these conclusions are similarly valid where 
Member States deny the off  setting of  foreign losses incurred by a resident company 
arising from activities carried on through a third-country subsidiary or branch against that 
company’s domestic income. 

The final question is whether the denial of  cross-border loss compensation in a third-country 
context may be justified for a particular reason that would not constitute a valid justification 
ground in an intra-Union context. In this regard it is helpful to emphasize the distinction 
between investments made from a third country in the Union and investments made from 
one of  the Member State in a third country. With respect to the first situation of  inward 
investments, it has been demonstrated in Chapter V.2.7.5 that a Member State is justified in 
denying the deduction of  foreign losses incurred by a company resident in another Member 
State from the taxable base of  that company’s branch or subsidiary established in the first 

2531 This concerns the Euro-Mediterranean Association Agreements concluded with Israel and Lebanon; see 
Chapter VI.4.4.5 (access) and section 4.3 of this chapter (discrimination). 

2532 This concerns the Stabilisation and Association Agreements concluded with Albania, Bosnia and 
Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro and Serbia (free movement 
of capital relating to portfolio investments and financial loans; see Chapter VI.4.4.3 (access) and section 4.3 
of this chapter (discrimination), the Partnership and Cooperation Agreement concluded with Russia (free 
movement of capital relating to direct investments; see Chapter VI.4.4.4 (access) and section 4.3 of this 
chapter (discrimination) and the Euro-Mediterranean Association Agreements concluded with Egypt and 
Jordan (free movement of capital relating to direct investments; see Chapter VI.4.4.5 (access) section 4.3 of 
this chapter (discrimination). The Euro-Mediterranean Association Agreement concluded with Algeria only 
concerns free movement of capital from the Member States to Algeria and may therefore not be relied on 
under the given circumstances.

2533 See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination). 

2534 This is because the literal wording of the provisions relating to the freedom of establishment included 
in these Agreements indicates that a CIT measure which distinguishes between investments made 
domestically and outward investments is not governed by the requirement of national treatment. See in 
more detail: section 4.2.1.1.c of this chapter.
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Member State on the basis of  the principle of  territoriality, the need to prevent the balanced 
allocation of  taxation powers and the need to prevent tax avoidance. On the basis of  the 
analysis made in section 5.2 of  this chapter, the author concludes that these justification 
grounds are a fortiori valid in a third-country context. 

With regard to the second situation of  outward investments, it has been demonstrated in 
Chapter V.2.7.5 that a Member State is also justified in denying the off  setting of  foreign 
losses incurred by a resident company from activities carried on in another Member State 
through a subsidiary or branch against that company’s domestic income. This is different 
if  the losses incurred in the other Member State are final or if  the losses stem from write-
downs to the book value of  shareholdings in subsidiaries in another Member State to 
the extent immediate deduction of  these losses would be possible without restriction in 
domestic situations. In addition, once a Member State has decided to provide for cross-
border loss relief, it must do so in a non-discriminatory manner. The question is whether 
these conclusions are similarly valid in a third-country context. As far as the exception of  
“final losses” is concerned, this question should, in the author’s view, be answered in the 
affirmative, based on the analysis made in section 5.2.2.1 of  this chapter. This is because 
this exception is apparently based on the idea that losses should always be taken into 
account at least once within the Union. As was argued in section 5.2.2.1 of  this chapter, 
this exception should not apply in the relations with third countries which are not bound 
to the same extent as Member States in an intra-Union context to the requirement not to 
discriminate between domestic investments and investments made in or from the Union. 
Otherwise, there would be a risk that Member States would be required to take into account 
third-country losses relatively more often than third countries whereas at the same time 
the objective to guarantee that losses are always taken into account in one jurisdiction 
would still not sufficiently be achieved. This would not only be contrary to the benchmark 
of  international tax neutrality, but it would also be at odds with the principle of  inter- 
nations equity. This implies that the final losses exception should only apply in the relations 
with Norway, Iceland and Liechtenstein, which are bound to the same extent as Member 
States not to discriminate between domestic investments and investments in their mutual 
relationships, but not to other third countries. 

In the other two situations, there should also be some room for Member States to apply 
more restrictive loss compensation rules for third-country investments in comparison to 
investments made domestically, depending on the precise nature and design of  the measure 
at hand. For example, Member States should be allowed to deny the deduction – either 
directly or through write-downs to the book value of  third-country shareholding – of  
artificially-created third-country losses. In addition, Member States could also be allowed 

5.6.6 Measures denying the deduction of foreign losses from the domestic taxable base
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to deny the deduction of  third-country losses where the third country has not entered 
into an agreement for mutual assistance with the Member State concerned providing 
for international exchange of  information. Subject to the requirement of  suitability and 
necessity, the denial of  cross-border relief  should be justified in such a case where the grant 
of  such a relief  is dependent on satisfying requirements, compliance with which can be 
verified only by obtaining information from the competent authorities of  a third country.

5.6.7 Corporate income taxation of realized or deemed capital gains upon the 
transnational transfer of business assets

In Chapter V.2.7.6, it was demonstrated on the basis of  the ECJ’s case law that to the extent 
a transfer of  business assets from one Member State to another Member State results in an 
immediate capital gains taxation, a restriction of  the Treaty freedoms exists if  deferral of  
capital gains taxation would be available in a comparable domestic situation. This restriction 
can nonetheless be justified on the basis of  the need to combat tax avoidance, the need to 
preserve the coherence of  the tax system and on the basis of  the territoriality principle. In 
the latter two cases, it is arguable, however, that the principle of  proportionality requires that 
deferral of  taxation should be granted until the moment of  actual realization of  the capital 
gains. Below, it is examined to which extent these conclusions are also valid in situations 
involving third-country investments. 

As under the CIT measures discussed earlier, which free movement provision applies 
should first be carefully examined in every single case. On the basis of  the conclusions 
drawn in Chapter VI.8, and notwithstanding the author’s critical remarks made therein, one 
may conclude that the tax measures under consideration in this section must exclusively be 
examined in the light of  the freedom of  establishment to the extent these measures are only 
targeted at relations between affiliated companies, including branches.2535 This conclusion 
may also be valid insofar as the said measures are not targeted at affiliated companies only, 
to the extent they are applied in practice in situations involving third-country investments 
that are characterized by a definite influence2536, although in the author’s opinion it cannot 
be excluded that the transfer of  assets could separately be assessed in the light of  the free 
movement of  capital as well in such case.2537 Nonetheless, at least as far as exit taxes are 

2535 See ECJ 6 November 2007, C-415/06, Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub, paras 15-16. See 
in more detail Chapter VI.8.2.5.2. 

2536 See, with regard to the Netherlands exit taxation in Article 15c of the Netherlands Corporate Income Tax 
Act: See Chapter VI.8.2.5.5.

2537 Cf., by analogy, ECJ 17 September 2009, C-182/02, Glaxo Wellcome [2009] ECR I-8591, paras 36 et seq. See 
in more detail: Chapter VI.8.2.5.6 where it was established that the possibility cannot be ruled out that a 
company income tax measure which is not limited to relations between affiliated companies only, and 
which restricts both investments involving definite influence and capital transactions between affiliated 
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concerned, the courts in the various Member States tend to assess the emigration of  a 
corporate or individual taxpayer in the light of  the freedom of  establishment only.2538 In the 
absence of  a definite influence, the free movement of  capital is affected.2539 

Once it has been established which free movement is affected, it must subsequently be 
examined to which extent the CIT measures at stake may constitute discrimination caught 
by the provisions relating to the freedom of  establishment, the free movement of  capital 
and/or the free movement of  services as applicable between the Member States and 
third countries. In this regard, it is useful to distinguish between investments made by a 
third-country investor in a Member State and investments made from a Member State in 
a third country. As far as the first situation is concerned, a restriction on the freedom of  
establishment can be identified where a Member State makes the deferral of  taxation upon 
a deemed or realized gain incurred by its corporate taxpayers effectively dependent on the 
condition that the corporate taxpayer be held domestically. The same holds true to the 
extent a Member State does not defer taxation upon a transfer from assets from a branch 
established in its territory to the head office established abroad provided that such transfer 
would not give rise to a taxable event in a domestic situation. In both cases, a restriction of  
the freedom of  establishment can be identified if  the corporate taxpayer’s shareholders or 
head office is established in one of  the EEA states2540, or in a third country with which the 
Member States have concluded an APC Agreement which requires the Member States to 
grant national treatment for the establishment of  companies of  the contracting party and 
their subsequent operations.2541 The same holds true mutatis mutandis in the second reverse 

companies at the same time, falls under both the scope of the freedom of establishment and the free 
movement of capital. See also Advocate General Tizzano in his Opinion delivered on 7 July 2005, C-411/03, 
SEVIC Systems [2005] ECR I-10805, point 42 and point 76, who considered the transaction at hand, a legal 
merger, to constitute both establishment and a movement of capital.

2538 See Decision of the Court of Appeals of Amsterdam dated 15 July 2010, No. P08/00135, Vakstudie Nieuws 
2010/35.6, para. 4.13.2 in the context of the exit tax in the Netherlands Corporate Income Tax Act, which 
case is currently pending before the ECJ (C-371/10, National Grid Indus BV) and, with regard to emigration 
of an individual holding a substantial interest, Bundesfinanzhof 25 August 2009, IR 88, 89/07, Internationales 
Steuerrecht 24 (2009): 895-904 and Decision of the Netherlands Supreme Court dated 20 February 2009, 
No. 43 760, Beslissingen in Belastingzaken 261 (2009), para. 3.6.

2539 See in more detail: Chapter VI.8.2.5.4.

2540 Norway, Iceland or Liechtenstein; See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination). 

2541 This concerns the Europe Agreements concluded with Bulgaria, the Czech Republic, Hungary, Poland, 
Romania, Slovakia, Estonia, Latvia, Lithuania and Slovenia; the Stabilisation and Association Agreements 
concluded with Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, 
Montenegro and Serbia and the Association Agreement concluded with Chile. The latter Agreement 
does, however, not require a Member State to grant relief for double taxation to Chilean companies which 
established a branch in that Member State, due to the specific carve-out provision included in Annex 
X.1.a in that Agreement. The Association Agreement concluded with the CARIFORUM States is likely to be 
excluded, given the significant tax carve-out provisions included in this Agreement; see section 3.5.7 of 
this chapter. 
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situation of  outward investments, but only to the extent these investments involve one of  
the EEA states.2542 The freedom of  establishment under the various APC Agreements is in 
all likelihood not at stake in such case.2543 The latter arguably also holds true as far as exit 
taxes are concerned.2544 

In addition, as far as inward investments are concerned, a restriction on the free movement 
of  capital can be identified where a Member State makes the deferral of  taxation upon a 
deemed or realized gain incurred by its corporate taxpayers effectively dependent on the 
condition that the corporate taxpayer be held domestically. The same holds true to the 
extent a Member State does not defer taxation upon a transfer from assets from a branch 
established in its territory to the head office established abroad provided that such transfer 
would not give rise to a taxable event in a domestic situation. In both cases, a restriction 
of  the free movement of  capital can be identified if  the corporate taxpayer’s shareholders 
or head office is established in any third country under Article 63(1) TFEU as it applies 
between Member States and non-Member States.2545 A discriminatory restriction on the free 
movement of  capital can equally be identified if  the corporate taxpayer’s shareholders or 
head office is established in one of  the EEA states2546, or in a third country with which the 
Member States have concluded an APC Agreement which requires the Member States not to 
restrict the free movement of  capital vis-à-vis the other contracting party in general2547, or the 
free movement of  capital involving direct investments vis-à-vis the other contracting party 
in particular, but only insofar as these categories of  capital movements are concerned.2548 
In all other cases, the free movement of  capital provisions included in the various APC 

2542 See Chapter VI.3.4 (access) and section 3 of this chapter (discrimination). 

2543 This is because the literal wording of the provisions relating to the freedom of establishment included 
in these Agreements indicates that a CIT measure which distinguishes between investments made 
domestically and investments is not governed by the requirement of national treatment. See in more 
detail: section 4.2.1.1.c of this chapter. 

2544 Dissenting: Sester & Cárdenas, 410-411, who conclude that the national treatment requirement principle, 
as is set out in the Association Agreement with Chile, requires that the freedom of establishment must be 
granted to companies duly incorporated under the law of Chile to the same extent that this freedom is 
granted by the ECJ to companies duly incorporated under the law of a Member State. 

2545 See Chapter VI.4.2 (access) and section 2 of this chapter (discrimination). 

2546 See Chapter VI.4.3 (access) and section VII.3 of this chapter (discrimination). 

2547 This concerns the Euro-Mediterranean Association Agreements concluded with Israel and Lebanon; see 
Chapter VI.4.4.5 (access) section 4.3 of this chapter (discrimination). 

2548 This concerns the Partnership and Cooperation Agreement concluded with Russia (free movement 
of capital relating to direct investments; see Chapter VI.4.4.4 (access) and section 4.3 of this chapter 
(discrimination) and the Euro-Mediterranean Association Agreements concluded with Egypt and Jordan 
(free movement of capital relating to direct investments; see Chapter VI.4.4.5 (access) and section 4.3 of 
this chapter (discrimination). The Euro-Mediterranean Association Agreement concluded with Algeria is 
only concerned with free movement of capital from the Member States to Algeria and may therefore not 
be relied on under the given circumstances.
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Agreements, in terms of  access, cannot be invoked.2549 The same holds true mutatis mutandis 
in the second reverse situation of  outward investments. 

The final question is whether under the above circumstances immediate taxation in a third-
country context may be justified for a particular reason that would not constitute a valid 
justification ground in an intra-Union context. In Chapter V.2.7.6 it was demonstrated 
that the restrictive effects of  immediate taxation can be justified on the basis of  the need 
to combat tax avoidance. In the author’s view, this conclusion should a fortiori hold good 
in third-country situations, notably where a transfer of  assets involves a company which 
does not carry on genuine economic activities in the third-country concerned but also, for 
instance, where the relevant assets are sold against a price which is below the fair market 
value. On the other hand, the fact that a low-tax regime applies in the third country, cannot 
in the author’s view justify immediate taxation on a discriminatory basis by a Member State. 
This is because the absence of  taxation in the third country as such does not jeopardize 
full taxation by that Member State.2550 Similarly, the fact that a special tax regime applies 
in the third country which would qualify as state aid under the Treaty could not justify 
immediate taxation on a discriminatory basis by a Member State, either. The reason is that 
such taxation cannot be considered to be a proportionate and suitable means to combat 
harmful tax competition in a third country. 

In addition, the need to preserve the coherence of  the tax system and the territoriality 
principle have also been accepted as a justification ground for the tax measures under 
consideration in an intra-Union context. Nonetheless, it is arguable that the principle of  
proportionality requires that deferral of  taxation should be granted until the moment of  
actual realization of  the capital gains in such a case, at least in an intra-Union context. 
In the author’s view, there is no reason to fundamentally deviate from this approach in a 
third-country context. However, a number of  distinctions should be made in this regard. 
Firstly, where the transfer of  assets involves a third country which is under no international 
obligation to exchange information with the Member State concerned, Member States 
should be allowed, subject to the requirement of  suitability and necessity, to refrain from 
deferral of  taxation in order to safeguard the coherence of  their tax systems. In addition, 
where the third country involved is under no international obligation to provide international 
assistance in the collection of  taxes, Member States should be justified in making deferral 
conditional on the provision of  guarantees or securities by the taxpayer.2551 In addition, 
Member States should not be required, upon the collection of  tax, to take into account 

2549 See Chapter VI.4.4.

2550 Dissenting: ibid., 713.

2551 In the same vein: Lang, Lüdicke & Reich, 713. 
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possible capital losses accrued or materialized after the transfer, based on the analysis made 
in section 5.2.2.1 of  this chapter. Finally, it is for the sake of  completeness submitted that 
the fact that the degree of  harmonization in the field of  company law in any third country 
necessarily differs from that within the Union cannot, as such, justify discriminatory taxation 
of  the transfer of  assets from a Member State to third countries.2552

5.7 Consequences of the incompatibility of a restrictive corporate 
income tax measure with EU law in situations involving third-country 
investments

Once it has been established that a given restrictive CIT measure infringes an EU law 
provision relating to freedom of  third-country investment, the question upraises as to how 
a national court should solve this infringement. In an intra-Union context, this question 
has been given increasing attention in the scholarly literature over the past years.2553 This is 
because the ECJ has recently shifted from an “all or nothing” approach to an “insofar as” 
approach when assessing whether a tax measure is incompatible with the Treaty freedoms. 
The refusal of  cross-border loss compensation, for instance, is contrary to the Treaty 
freedoms insofar as final losses are concerned.2554 The denial of  interest deduction based on 
thin capitalization rules infringes EU law insofar as the paid interest meets the arm’s length 
standard.2555 And an exit charge applied by a Member State upon emigration with deferral of  
payments is contrary to the Treaty freedoms to the extent possible decreases in the value of  
the shares after emigration are not taken into account by that Member State upon the actual 
sale of  the shares.2556 The difficulty with this approach is, however, that often the contested 
tax legislation is actually designed on the basis of  an “all or nothing” approach and does not 
recognize the relevant distinctions made by the ECJ. The question in such a case is how a 
national court, which in principle interprets rather than designs tax legislation, should deal 
with this. As a general rule, this question is governed by the national (constitutional) rules of  
each Member State.2557 No particular problems arise where a court can take the requirements 

2552 See section 5.2.2.10 of this chapter. 

2553 Cf., inter alia, S.C.W. Douma, ‘Doorwerking van rechtspraak van het HvJ EG in de nationale rechtsorde’, 
Weekblad Fiscaal Recht 6785 (2008): 1175 et seq.; N. Zorn, ‘Ausländische Portfoliodividenden and § 10 
KStG’, Österreichisches Recht der Wirtschaft 142 (2009): 171 et seq.; M. Lang, ‘Die Verdrängung nationalen 
Rechts durch Gemeinschaftsrecht: In dubio pro fisco?’ Steuer und Wirtschaft International (2009): 216 et 
seq.; Massoner & Stürzlinger, 400 et seq.; A. Rust, ‘Rechtsfolgen EG-rechtswidriger Normen’, Internationales 
Steuerrecht 1 (2009): 382 et seq.; K. Ståhl, ‘National Courts’ Treatment of Tax Rules that Conflict with the EC 
Treaty’, Intertax 12 (2008): 548 et seq.

2554 ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837.

2555 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107.

2556 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409.

2557 Douma, ‘Doorwerking van rechtspraak van het HvJ EG’, 1176. See also CJEU 22 June 2010, C-188/10 and 
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imposed by the ECJ into account when applying the contested tax measure in a specific case 
by reading the requirements into the tax measure without thereby exceeding the boundaries 
of  its judicial powers under domestic law.2558 Matters become more complex when this is not 
possible. It is conceivable that the tax legislation at issue does not provide for a sufficient 
legal basis which would grant the court the possibility to take the requirements imposed 
by the ECJ into account.2559 It is also conceivable that a national court can be faced with 
different solutions when removing the identified tax restriction. In such a case, the question 
arises as to the extent to which it should be for the Court to make a choice between these 
different solutions.2560 

If  the identified company tax restriction cannot be removed by a national court based on 
principles of  national (constitutional) law, it is for the national legislator to remove it by 
implementing the requirements that follow from the ECJ’s judgment into the national legal 
order of  the Member State. This does not, however, mean that a national court can simply 
ignore the ECJ’s decision. Quite the contrary, it follows from ECJ case law that in such a 
case, compliance with the principle of  non-discrimination can be ensured only by granting 
to persons within the disadvantaged category the same advantages as those enjoyed by 
persons within the favoured category.2561 This means that a national court must set aside 
“any discriminatory provision of  national law, without having to request or await its prior 

C-189/10, Melki and Abdeli, not yet reported, para. 43. In this case, the ECJ held that “a national court which 
is called upon, within the exercise of its jurisdiction, to apply provisions of EU law is under a duty to give 
full effect to those provisions, if necessary refusing of its own motion to apply any conflicting provision of 
national legislation, even if adopted subsequently, and it is not necessary for the court to request or await 
the prior setting aside of such provision by legislative or other constitutional means.”

2558 See, for example, Bundesfinanzhof 25 August 2009, IR 88, 89/07, Internationales Steuerrecht 24 (2009): 
895-904, para. 2. In this case, the Court held the following: “Denn der Anwendungsvorrang des 
Gemeinschaftsrechts gegenüber § 18 Abs. 3 AuslInvestmG führt nicht dazu, dass die Einkünfte der Kläger 
aus den ausländischen Fonds keiner Besteuerung unterliegen. Die gemeinschaftsrechtlichen Erfordernisse 
sind vielmehr in die betroffene nationale Norm hineinzulesen.”

2559 See the decision in the Vodafone 2 case by the High Court of Justice dated 4 July 2008, No. [2008] EWHC 
1569, Highlights & Insights on European Taxation 2008/1.14 and, in higher instance, Court of Appeal dated 
22 May 2009 [2009] EWCA Civ 446. In this case, the question was raised whether the UK CFC rules provided 
a sufficient basis for the Court to take the requirements set out by the ECJ in Cadbury Schweppes into 
account when interpreting these rules. In the first instance, this question was answered in the negative, 
but this decision was overruled by the Court of Appeal. 

2560 Cf. in this regard the decision by the Austrian Verwaltungsgerichtshof dated 17 April 2008, 2008/15/0064. 
In this case, the highest Austrian court held the Austrian participation exemption which imposed more 
stringent holding and ownership requirements on foreign participations to be incompatible with the 
Treaty freedoms. This incompatibility was not, however, removed by the highest court by applying the 
participation exemption equally to the relevant group of foreign participations. It solved the matter 
by applying the credit method to the relevant group of participations, by analogy to ECJ 12 December 
2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753. In the same case, this matter was 
subsequently considered again in the ruling by the Unabhängiger Finanzsenat dated 29 September 2008, 
No. RV/0611-L/05, Highlights & Insights on European Taxation 2009/2.7, which has referred the case to the 
ECJ (C-436/08, Haribo, OJ 2009 C 19, 11). The ECJ eventually did not elaborate on this issue in its final ruling. 

2561 ECJ 21 June 2007, C-231-233/06, Jonkman and others [2007] ECR I-5149, para. 39.
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removal by the legislature, and apply to members of  the disadvantaged group the same 
arrangements as those enjoyed by the persons in the other category.”2562 This could mean 
that a national court should fully disapply the contested company measure.2563

The above principles are equally valid in situations where the ECJ or a national court has 
held a given CIT measure incompatible with the Treaty freedoms as they apply in an intra-
Union context. In such a case, the question arises whether the contested tax rule can still 
be applied vis-à-vis third-country investments. In this regard, one could take the position 
that the incompatibility of  a contested tax measure with the Treaty freedoms as applicable 
between the Member States renders the contested legislation completely invalid, not only 
with regard to intra-Union situations, but also in relations with third countries. From the 
above principles it follows that this view should be rejected to the extent a national court 
of  a Member State is able, within the boundaries of  the judicial power attributed to it 
under the laws of  that Member State, to distinguish between intra-Union and third-country 
investments when interpreting the contested tax rule. The same approach has been taken 
by the Netherlands Supreme Court in its decision dated 6 December 2002. In this case, 
the Court ruled that the principle of  primacy of  Union law does not imply that national 
legislation which infringes EU law should be disapplied to a further extent than is required 
by that principle to guarantee compliance with EU law.2564 In other words, a court decision 
on the compatibility of  a national tax rule with EU law only applies inter partes and not 
erga omnes.2565 Along the same lines, the Netherlands Supreme Court ruled in its decision 
dated 26 September 2008 that the fact that under certain circumstances national legislation 
may infringe the free movement of  capital under Article 63(1) TFEU in the relations with 
third countries does not mean that that legislation should also remain inapplicable in other 

2562 Ibid., para. 39. 

2563 Ståhl, ‘National Courts’ Treatment of Tax Rules’, 553. However, the German Bundesfinanzhof in its decision of 
23 September 2008, I B 92/08, Internationales Steuerrecht 24 (2008): 884-887, para. 21, held in the context 
of the levy of an incompatible exit charge upon emigration of an individual that it must be possible for the 
legislator to restore the incompatibility with retroactive effect. See also in a comparable matter the final 
decision of the Netherlands Supreme Court in the N. case dated 20 February 2009, No. 43 760, Beslissingen 
in Belastingzaken 262 (2009), para. 3.5. In this ruling, the Supreme Court accepted that the tax assessment 
imposed upon emigration of the taxpayer infringed the freedom of establishment under the Treaty, but 
recognized that the contested restrictive effects had subsequently been removed by the Netherlands 
legislator as a result of which the taxpayer could subsequently claim deferral of taxation without further 
disproportional requirements. The Court therefore decided that the taxes which had materially become 
due upon emigration could still be collected in the future, on the condition that the requirements imposed 
by the ECJ in the N. case were taken into account by that time.

2564 Decision of the Netherlands Supreme Court 6 December 2002, No. 37 666, Beslissingen in Belastingzaken 
122 (2003), para. 3.5. 

2565 ECJ 22 October 1998, C-10/97-C-22/97, Ministero delle Finanze v. IN.CO.GE ’90 [1998] ECR I-6307, para. 21. 
See also J.H. Jans et al., Inleiding tot het Europees Bestuursrecht (Nijmegen: Ars Aequi Libri, 2002), 119.
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third-country situations which are not protected by this provision.2566 In the author’s view, 
both decisions of  the Netherlands Supreme Court fit within the principles as discussed 
above. Nevertheless, it is conceivable that, depending on the design of  a given company tax 
rule, a national court of  a Member State is not able, within the boundaries of  the judicial 
power attributed to it under the laws of  that Member State, to disapply a restrictive CIT 
measure only in intra-Union situations while at the same time to continue to apply the same 
measure vis-à-vis third countries. In ICI, for example, the ECJ held the former UK rules 
whereby a holding company resident in the UK was eligible to a particular form of  tax 
relief, but only if  the holding company’s business consisted wholly or mainly in the holding 
of  shares in subsidiaries established in the UK, contrary to the freedom of  establishment. 
On the other hand, it ruled that there was no conflict with the freedom of  establishment 
where the business of  that holding company consisted wholly or mainly in holding shares 
in subsidiaries which have their seat in non-Member States. Nonetheless, based on the 
design of  the contested tax measure, the freedom of  establishment as applicable between 
Member States could still be restricted where, for example, the business of  the said holding 
consisted mainly in the holding of  shares in subsidiaries established outside the Union 
but, in addition, also in the holding of  some subsidiaries established in another Member 
State. It follows from ICI that where a particular provision must be disapplied in a situation 
covered by Union law, but that same provision could remain applicable to a situation not 
so covered, it is for the competent body of  the Member State concerned to remove that 
legal uncertainty in so far as it might affect rights deriving from Union rules.2567 If  this 
competence has not been attributed to the national court, the decision in ICI implies that 
the national court can do no more than render the contested tax rule inapplicable as well in 
third-country situations in order to ensure compatibility with the Treaty freedoms as they 
apply between the Member States.

2566 Netherlands Supreme Court 26 September 2008, No. 43 339, Beslissingen in Belastingzaken 24 (2009), para. 
3.2.3. 

2567 ECJ 16 July 1998, C-264/96, Imperial Chemical Industries / Colmer [1998] ECR I-4695, para. 34. In this case, 
the ECJ held the former UK rules whereby a holding company resident in the UK was eligible to a particular 
form of tax relief only if the holding company’s business consisted wholly or mainly in the holding of 
shares in subsidiaries established in the UK contrary to the freedom of establishment. On the other hand, 
it ruled that there was no conflict with the freedom of establishment where the business of that holding 
company consists wholly or mainly in holding shares in subsidiaries which have their seat in non-Member 
States. It is nevertheless clear that the freedom of establishment as applicable between Member States 
could still be restricted where the business of the holding consisted mainly in the holding of shares in 
subsidiaries established outside the Union but, in addition, in the holding of some subsidiaries established 
in another Member State. The question is whether the national court may differentiate between these 
scenarios when interpreting the contested rule or whether the national court can only set the contested 
rule fully aside, not only with regard to intra-Union investments, but also with regard to third-country 
investments. 
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5.8 Limitations on the temporal effects of the ECJ’s case law in 
situations involving third-country investments

According to constant case law of  the ECJ, the interpretation the ECJ gives to a rule of  
Union law clarifies and defines the meaning and scope of  that rule as it must be or ought 
to have been understood and applied from the time of  its entry into force.2568 In other 
words: the interpretation by the ECJ of  a rule of  Union law is merely declaratory and has 
therefore retroactive effect (“application ex tunc”). The question that should be answered in 
the context of  this study is whether and under which circumstances a judgment by the ECJ 
that a given CIT measure applied by a Member State on income deriving from third-country 
investments infringes EU law can be limited in time. In recent years, this question has been 
given more and more attention in the scholarly literature, at least with regard to intra-Union 
situations.2569 It is sometimes argued that judgments of  the ECJ should, as a general rule, 
be applied with immediate rather than with retroactive effect, unless the Court were to 
explicitly rule that a national legislator should have been aware, in all reasonableness, that 
its domestic legislation infringed Union law.2570 On the other hand, opponents of  this view 
point to the risk that Member States will be less inclined to bring their domestic legislation 
into conformity with Union law proactively if  there is no obligation to repay the illegally 
levied taxes.2571

As stated above, the basic principle is that each decision by the ECJ applies with retroactive 
effect. However, from Defrenne II one can infer that one exception is made to this rule, based 
on the principle of  legal certainty.2572 This exception has been further clarified by the ECJ 
in subsequent case law. From this case law, it follows that the retroactive effect of  the ECJ’s 
judgments can be limited where two cumulative conditions are met. In the first place, there 
must be a risk of  serious economic repercussions for the Member State, owing in particular 
to the large number of  legal relationships entered into in good faith on the basis of  rules 
considered to be validly in force.2573 It is for each Member State to demonstrate during the 

2568 Cf., for instance, ECJ 6 March 2007, C-292/04, Meilicke and others [2007] ECR I-835, para. 34. 

2569 Cf., inter alia, M. Lang, ‘Die Beschränkung der zeitlichen Wirkung von EuGH-Urteilen im Lichte des 
Urteils Meilicke’, Internationales Steuerrecht 7 (2007): 235 and, by the same author, ‘Limitation of the 
Temporal Effects of Judgments of the ECJ’, Intertax 4 (2007): 230 et seq.; H. Vording & A. Lubbers, ‘The 
ECJ, Retrospectivity and the Member States’ Tax Revenues’, British Tax Review 1 (2006): 91 et seq. and A.O. 
Lubbers, R.W.J. van der Struijk & H. Vording, ‘De beperking van de temporele werking van beslissingen van 
het HvJ EG in belastingzaken’, Tijdschrift Formeel Belastingrecht 1 (2006): 107 et seq. 

2570 To this extent L.G.M. Stevens, ‘Fiscaal overgangsbeleid in maatschappelijk perspectief’, in Opstellen fiscaal 
overgangsbeleid, eds A.O. Lubbers et al. (Leiden: Kluwer, 2005), 58. 

2571 Cf. J. Kokott & T, Henze, ‘Die Beschränkung der zeitlichen Wirkung von EuGH-Urteilen in Steuersachen’, 
Neue Juristische Wochenschrift (2006): 177.

2572 ECJ 8 April 1976, Defrenne II, 43/75 [1976] ECR 455, para. 74.

2573 Cf., inter alia, ECJ 15 March 2005, C-209/03, Bidar [2005] ECR I-2119, para. 69.
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proceedings before the ECJ in a given case that the risk of  serious economic repercussions 
exists.2574 It follows from, inter alia, FII and Test Claimants in the Thin Cap GLO that the ECJ 
applies a very high standard in this regard. In these cases, the ECJ required a rather detailed 
analysis from the Member States concerned based on the final outcome before the national 
court.2575 In other cases, by contrast, the ECJ simply accepts the argument of  a risk of  
serious economic repercussions, without requiring a detailed analysis.2576 The outcome of  
the application of  this condition is therefore somewhat unpredictable. To date, however, the 
ECJ has never accepted the argument of  economic repercussions in the field of  corporate 
income taxation.2577

Secondly, it follows from the ECJ’s case law that there must be an objective, significant 
uncertainty regarding the implications of  Union law provisions, to which the conduct of  
other Member States or the Commission may even have contributed.2578 The ECJ’s case law 
does not, to date, provide clear guidance as to when this is the case as far as restrictive CIT 
measures are concerned. Nevertheless it can reasonably be assumed that the fact that the 
incompatibility of  a given company tax restriction is not acte clair is not sufficient in this 
regard. The uncertainty regarding the implications of  a given provision of  Union law must 
be more significant. On the other hand, the view taken by Advocate General Geelhoed in 
his Opinion in FII, entailing that the implications of  the principle of  non-discrimination 
under the Treaty freedoms in the field of  direct taxation must have been clear after the ECJ’s 
decision in the first direct tax case avoir fiscal in 1986, seems to be too extreme.2579 As stated, 
the ECJ has, to date, not provided any further guidance in this regard.2580

2574 Cf., with further case law references, Opinion of Advocate General Stix-Hackl delivered 5 October 2006, 
C-292/04, Meilicke and others [2007] ECR I-835, point 31.

2575 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, paras 129 et 
seq. See also, in the same case, Opinion delivered by Advocate General Geelhoed in this case delivered on 
29 June 2006, points 140 et seq. One can legitimately wonder whether the standard applied by the ECJ is 
set too high in this respect; cf. Lang, ‘Limitation of the Temporal Effects’, 240.

2576 Cf., inter alia, ECJ 8 April 1976, Defrenne II, 43/75 [1976] ECR 455, para. 74.

2577 In Meilicke, the Advocates General came to opposite conclusions in this regard; cf. Opinion delivered by 
Advocate General Tizzano dated 10 November 2005, C-292/04, Meilicke and others [2007] ECR I-835, point 
35 and Opinion of Advocate General Stix-Hackl delivered on 5 October 2006, C-292/04, Meilicke and others 
[2007] ECR I-835, point 64. The former concluded that Germany had sufficiently demonstrated that a risk 
of serious economic repercussions existed, whereas the latter concluded that this was not the case. 

2578 Cf., inter alia, ECJ 15 March 2005, C-209/03, Bidar [2005] ECR I-2119, para. 69 with further case law references. 

2579 See also Opinion of Advocate General Geelhoed delivered on 6 April 2006, C-446/04, Test Claimants in the 
FII Group Litigation [2006] ECR I-11753, point 146. 

2580 In Meilicke, this question was raised regarding the interpretation of Article 56 EC. Here too, the Advocates 
General came to opposite conclusions. The question was answered in the affirmative by Advocate General 
Tizzano in his Opinion delivered on 10 November 2005, C-292/04, Meilicke and others [2007] ECR I-835, 
point 41. Advocate General Stix-Hackl did not really answer this question, but did not rule out that at least 
until the Verkooijen decision in 2000 a significant uncertainty regarding the implications of Article 63(1) 
TFEU existed; Opinion of Advocate General Stix-Hackl delivered on 5 October 2006, C-292/04, Meilicke and 
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In addition to the above two conditions which cumulatively may justify limiting the 
retroactivity of  an ECJ judgment in the field of  corporate income taxation, a further 
important procedural requirement applies. There is no room to limit the temporal effects of  
a judgment of  the ECJ if  the ECJ has already interpreted the relevant Union law provision 
in earlier decisions without limiting the temporal effect of  that judgment.2581 In such a case, 
any claim to limit the temporal effects put forward in a subsequent case must be regarded 
as belated. From Meilicke one can infer that the ECJ appears to apply this test on a rather 
abstract level. It is not the concrete application of  the Union law provision at issue in a 
specific case which is taken as a benchmark in this regard. By contrast, it is the interpretation 
by the ECJ of  a Union law provision with respect to a certain tax scheme in general which 
should be taken as a benchmark when assessing whether an application to limit the temporal 
effects of  a judgment of  the ECJ is to be regarded as belated. A request to this end was, 
for instance, rejected on these grounds by the ECJ in Meilicke. In this case, the German 
Government asked the ECJ to limit the temporal effects of  its judgment should it decide 
that the German imputation system contravened the free movement of  capital under Article 
63(1) TFEU. The ECJ nevertheless observed that the question concerned the tax treatment 
which a Member State must, within the framework of  a national system designed to prevent 
double taxation, accord to dividends distributed by a company established in another 
Member State. It subsequently established that it had already clarified the requirements 
arising from the free movement of  capital under Article 63 TFUE in respect of  dividends 
received by residents from non-resident companies in Verkooijen, which was handed down 
in 2000, and that it had not limited the temporal effects of  its judgment in that case.2582 For 
that reason, the German request was regarded as belated.2583 It follows from the above that, 
at least with regard to intra-Union situations, there is very little room for Member States to 
successfully request the ECJ to limit the temporal effects of  its judgments in the field of  
corporate income taxation. This is because a large number of  CIT themes, such as CFC 
legislation, withholding taxes, cross-border loss compensation, thin capitalization rules and 
the avoidance of  double taxation, have already been addressed by the ECJ in earlier cases 
without the temporal effects of  the decisions in these cases having been limited.2584 From 
Meilicke it follows that any future request to limit the temporal effects of  an ECJ judgment 
in cases concerning one of  the above company tax themes will in all likelihood be regarded 
as belated. 

others [2007] ECR I-835, point 45.

2581 ECJ 6 March 2007, C-292/04, Meilicke and others [2007] ECR I-835, paras 32 et seq.

2582 Ibid., paras 39-40.

2583 This approach may nevertheless be subject to criticism, cf. D.S. Smit in his case note to Meilicke, Fiscaal 
tijdschrift FED 40 (2007), para. 3. 

2584 See in more detail: Chapter V.2.7. 
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In third-country situations, however, this is different. More in particular, the central six 
corporate income tax themes have not been addressed in substance by the ECJ in its case 
law to date as far as third-country relations are concerned, except for the theme of  avoidance 
of  double taxation2585, and thus the above conclusion is not valid in such situations. In these 
cases, there may be room for Member States to successfully request the ECJ to limit the 
temporal effects of  its judgment, provided that they succeed in demonstrating that the above 
two conditions are met. Nonetheless, the approach followed by the ECJ in Meilicke requires 
that Member States will have to file a request to this end once the substantive impact of  the 
relevant Union law provisions on the application of  one of  the above corporate income 
taxation themes in third-country relationships is brought to the ECJ’s attention. This is 
irrespective of  whether a restrictive CIT measure is concerned that is being applied by 
another Member State or by the Member State which is submitting the request. Once the 
compatibility with EU law of  one of  the above CIT themes in third-country relationships 
is brought to the ECJ’s attention, the Member States will have to consider whether there is 
a risk of  serious economic repercussions of  a possible infringement with EU law in such 
a case as regards their own legislation.2586 Otherwise, the request will be considered belated. 
Furthermore, Meilicke demonstrates that the temporal effects of  an ECJ judgment will be 
restricted only vis-à-vis those Member States which have successfully demonstrated serious 
economic repercussions. Thus, a request to limit the temporal effects of  a judgment of  the 
ECJ has only territorial effect.2587 If  the ECJ upholds such a request, it will subsequently have 
to determine to what extent the temporal effects should be limited and with regard to which 
companies. To date, there is no case law of  the ECJ in the field of  corporate income taxation 
that could provide any further guidance in this regard. Different solutions are conceivable 
and the appropriateness of  each should, in the author’s opinion, be determined in the light 
of  the specific circumstances of  each particular case.2588

2585 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753 and ECJ 20 May 
2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747; CJEU 10 February 2011, C-436/08 and 
C-437/08, Haribo and Österreichische Salinen, not yet reported. 

2586 The somewhat remarkable consequence of the approach taken by the ECJ is that the ECJ will implicitly be 
required to examine the compatibility with the invoked EU law provision of a given CIT measure applied 
by other Member States during the proceedings.

2587 To the same extent: Opinion of Advocate General Stix-Hackl delivered on 5 October 2006, C-292/04, 
Meilicke and others [2007] ECR I-835, point 14 with further references. 

2588 The judgment could, for instance, take effect at a future date, as suggested by Advocate General Jacobs in 
his Opinion delivered 17 March 2005, C-475/03, Banca Popolare di Cremona [2006] ECR I-9373, point 86. To 
date, the ECJ has never followed this approach. In addition, the judgment could take immediate effect as 
from the date on which it was ruled by the ECJ. Lastly, a date prior to the judgment at issue could be set, 
as was suggested by Advocate General Tizzano in his Opinion delivered on 10 November 2005, C-292/04, 
Meilicke and others [2007] ECR I-835, point 48. In this case, the Advocate General suggested limiting the 
retroactive effects of the ECJ’s decision until 6 June 200, the date on which Verkooijen was decided by the 
Court. As far as taxpayers are concerned who timely and appropriately safeguarded their rights under their 
national procedural rules, it would generally be reasonable to make an exception to the limitation of the 
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6 Conclusions

In this chapter, the focus was on the substantive scope of  freedom of  investment on third-
country investment. More in particular, it has been examined whether and to which extent the 
interpretation, in a third-country context, of  the concept of  discrimination and justification 
grounds underlying freedom of  investment should diverge from the interpretation given to 
these concepts in an intra-Union context in the field of  corporate income taxation.

On balance, one can conclude that the concept of  discrimination underlying the free 
movement of  capital under Article 63(1) TFEU, as this provision applies between Member 
States and third countries, Article 40 EEA and the various APC Agreements does not diverge 
from the interpretation given to this concept in the context of  the Treaty freedoms as they 
apply between Member States. On the other hand, the concept of  discrimination underlying 
the freedom of  establishment included in the various Agreements is much more limited. 
Only the interpretation of  the non-discrimination requirement underlying the freedom of  
establishment included in the EEA Agreement does not diverge from the interpretation 
given to the same concept in an intra-Union context. As far as the right of  establishment 
in the APC Agreements is concerned, it is concluded that this right is essentially only 
concerned with national treatment of  branches or subsidiaries set up in a Member State 
by companies established in the respective APC country in a way comparable to Articles 
24(3), (4) and (5) of  the OECD Model Tax Convention. Other forms of  differential tax 
treatment based on the place of  residence of  the taxpayer are not caught. In addition, 
restrictive CIT measures applied by Member States to outward third-country investments 
are not affected either. Finally, it has been established that only under a very limited number 
of  APC Agreements, and in a limited number of  situations, are Member States not allowed 
to treat the provision of  (financial) services between Member States and the respective third 
countries less favourably than the provision of  comparable (financial) services within the 
Union. 

It follows that, broadly speaking, relatively small third-country investments, which tend to 
fall, in terms of  access, under the free movement of  capital under Article 63(1) TFEU, 
may enjoy wide protection under the non-discrimination requirement, i.e. under the same 
terms as they apply within an intra-Union context. On the other hand, relatively large 

temporal effects of an ECJ judgment (and thus return to the main rule of application ex tunc, unless serious 
economic repercussions would require otherwise. Cf., inter alia, ECJ 26 April 1994, C-228/92, Roquette 
Frères v. Hauptzollamt Geldern [1994] ECR I-1445, paras 26 et seq. See also, with regard to an exception to 
this rule based on serious economic repercussions, Opinion of Advocate General Tizzano delivered on 10 
November 2005, C-292/04, Meilicke and others [2007] ECR I-835, point 62 and Opinion of Advocate General 
Stix-Hackl delivered on 5 October 2006, C-292/04, Meilicke and others [2007] ECR I-835, point 187. 
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third-country investments, which tend to fall, in terms of  access, under the freedom of  
establishment included in the EEA Agreement and the various APC Agreements, may enjoy 
limited protection, i.e. only a right of  national treatment of  branches or subsidiaries set up 
in a Member State by third-country investors. 

As far as the justification grounds in situations involving third-country investments are 
concerned, one can conclude the following. The lack of  reciprocity, loss of  income, and 
administrative difficulties should not be accepted more easily as a justification ground in a 
third-country context as compared to situations involving intra-Union investments. On the 
other hand, depending on the precise objective and nature of  the contested CIT measure 
and subject to the principles of  suitability and necessity, there may be more room to accept 
reasons relating to the principle of  territoriality, the need to preserve the coherence of  
the tax system, the need to combat abuse, the need for effective fiscal supervision and the 
effective collection of  tax, the need to safeguard the balanced allocation of  taxation powers, 
the promotion of  research and development, the need to combat harmful tax competition, 
the lack of  compensatory taxation (although this is arguable) and, in certain cases, the 
lack of  harmonization. These conclusions are not only valid under the free movement of  
capital under Article 63(1) TFEU as this provision applies between Member States and third 
countries, but also under the free movement provisions under the EEA Agreement and the 
various APC Agreements. At first sight, one could consider the Member States’ leeway for 
justifying third-country CIT restrictions too limited in comparison to intra-Union situations. 
Notably, one might disagree with the rejection – both by the ECJ and the author – of  the 
lack of  reciprocity or the loss of  income as a justification for third-country CIT restrictions. 
However, one should not forget that freedom of  investment between Member States and 
third countries always involves, or at least should involve, a genuine economic link in a third 
country (in the case of  outward investments) or in a Member State (in the case of  inward 
investments). Hence, the existence of  a genuine economic link is, or at least should be, the 
gateway to freedom of  investment, as was concluded in the previous chapter. Companies 
that do not meet this threshold are excluded from the benefits of  freedom of  investment 
since they are perceived not to contribute to an efficient allocation of  capital. Companies 
that do meet this threshold, on the other hand, are perceived to contribute to allocative 
efficiency from which the Member States may benefit. It would be at odds with this basic 
premise of  efficient capital allocation underlying freedom of  investment if  Member States 
were to be able to justify restrictive CIT measures in third-country situations too easily, for 
instance on the basis of  the lack of  reciprocity or loss-of-income arguments. 

The above conclusions have a broad impact on the six central CIT measures as well. 
Notably, Member States have more leeway to deny cross-border loss compensation as the 
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exception of  final losses should not apply in third-country situations. Also, discriminatory 
withholding taxes may more easily be justified, particularly in non-tax treaty situations and 
in situations involving third countries that are under no international obligation to exchange 
information with the competent authorities of  the Member State involved. Restrictive anti-
abuse provisions, such as CFC legislation and limitations on interest deduction may be 
justified more easily as well in situations with third countries. This is particularly the case 
where a third country is involved in harmful tax practices, applies a low corporate income 
tax rate, or is under no international obligation to exchange information with the competent 
authorities of  the Member State involved. These reasons may also permit Member States to 
refrain from providing relief  for double taxation in third-country situations. Finally, deferral 
of  taxation upon the transfer of  assets from a Member State to a third country may be 
subject to stricter requirements compared to intra-Union situations. This is notably the case 
where a transfer of  assets involves a company which does not carry on genuine economic 
activities in the third country concerned. Also, the lack of  exchange of  information or the 
lack of  international assistance in the collection of  taxes may justify immediate taxation. 

Lastly, it has been established that there may be room for Member States to successfully 
request the ECJ to limit the temporal effects of  its judgment provided that they succeed in 
demonstrating that there is a risk of  serious economic repercussions for the Member State 
concerned and that there is an objective, significant uncertainty regarding the implications 
of  Union provision at issue. This is because the six central corporate income taxation themes 
have not been addressed in substance by the ECJ in its case law up until now as far as third-
country relations are concerned, except for the theme of  avoidance of  double taxation.



1 Introduction 

In the previous chapters, the substantive, personal and territorial scope of  the relevant EU 
law provisions relating to freedom of  investment between the Member States and third 
countries have been examined as well as their impact on Member States’ CIT systems. The 
current chapter focuses on the final question to be dealt with in the context of  this study, 
viz. the temporal scope of  these provisions. This question can basically be divided into two 
distinct issues.

Firstly, both the Treaty and a large number of  European international economic integration 
arrangements applicable between the Member States and third countries provide for “standstill 
clauses” relating to the freedom of  establishment, the free movement of  capital and/or the 
free movement of  services. These standstill clauses can be divided into two categories. Under 
the first category, Member States are allowed to continue to apply a number of  restrictions 
which already existed on a given date, even if  those restrictions are of  a discriminatory nature. 
Under the second category, Member States are not permitted to introduce any restrictions 
which did not already exist on a given date. As one can infer from the case law of  the ECJ, 
both categories constitute in fact the two sides to a system of  progressive rather than full 
liberalization.2589 In fact, they give expression to the Member States’ wish to partially maintain 
their sovereignty with respect to capital movements between the Member States and third 

2589 See, by analogy, ECJ 9 March 2006, C-323/03, Commission v. Spain [2006] ECR I-2161, para. 62.
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countries. It follows that these clauses can be perceived as promoting international economic 
integration and, consequently, international tax neutrality although only to the extent that 
they prevent Member States from introducing new restrictive CIT measures. The question is 
what the impact of  these clauses is on the application by a Member State of  a restrictive CIT 
measure to income from investments involving third countries.2590 This question is examined 
in the sections below and assessed in the light of  the foregoing considerations. That is 
to say, the preferred interpretation of  standstill clauses in the field of  corporate income 
taxation is determined by seeking a fair balance between Member States’ apparent wish to 
partially maintain their sovereignty with respect to capital movements between the Member 
States and third countries, on the one hand, and the objective of  international economic 
integration, on the other. In the author’s view, this fair balance can be achieved if  one is to 
interpret the idea of  restrictions under the various standstill clauses in the field of  corporate 
income taxation neither more broadly nor more restrictively than the idea of  restriction as it 
is understood under the liberalization provisions relating to the freedom of  establishment, 
the free movement of  services and the free movement of  capital. 

Secondly, particular temporal transition issues may arise once a third country has acceded 
to the Treaty and thus becomes a Member State, as has been the case most recently with 
respect to the Eastern European countries on 1 May 20042591 and 1 January 2007.2592 More 
in particular, the question arises, in the case of  accession by a third country to the Union, 
of  the extent to which the provisions relating to the freedom of  establishment, the free 
movement of  capital and the free movement of  services under the Treaty and secondary EU 
law in the field of  corporate income taxation apply ratione temporis to investments involving 
such a country. The same considerations arise where a third country accedes to the EEA 
Agreement or an APC Agreement. Contrary to situations involving standstill clauses, the 
question here is not so much the extent to which but merely as of  which moment in time Member 
States have given up their sovereignty in the field of  corporate income taxation with respect 

2590 It is recognized that a number of specific and often temporary standstill clauses may apply between 
the Member States, particularly as a result of the accession of the twelve new Member States on 1 May 
2004 (or 1 January 2007, as the case may be). In addition, similar clauses also exist in the relationships 
between the Member States and Norway, Iceland and Liechtenstein under the EEA Agreement. In the 
first instance, these clauses have been generally examined as well for purposes of this study. However, 
given the specific nature of these rules and their often temporary nature, it was ultimately decided to 
exclude these provisions from the analysis made in this chapter. An in-depth examination of these specific 
standstill clauses, which depending on their wording may even not apply in the field of corporate income 
taxation at all, would most probably not add any substantial new insights to the examination made in this 
chapter and would render this study too extensive. It is nevertheless suggested that the analysis made in 
this chapter may be capable of being applied by analogy to these specific standstill clauses.

2591 This concerns the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, 
the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the 
Republic of Slovenia and the Slovak Republic.

2592 This concerns the Republic of Bulgaria and Romania. 
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to capital movements between the Member States and third countries. This question will be 
addressed with reference to the relevant case law of  the ECJ. 

The methodology followed in the subsequent sections deviates slightly from that in the 
previous chapters in that the standstill clauses under the free movement of  capital under 
EU law are discussed first instead of  those relating to the freedom of  establishment. The 
reason is a rather pragmatic one: most case law of  the ECJ and the scholarly literature up 
until now concerns the interpretation of  the standstill clause under Article 64(1) TFEU in 
the field of  corporate income taxation. Since this case law and the scholarly opinions have 
evolved to a large extent and as they are also of  relevance for the interpretation of  the 
standstill clauses under the freedom of  establishment and the free movement of  services 
under EU law, it is more convenient to first discuss the standstill clauses relating to the free 
movement of  capital. Hence, Article 64(1) TFEU will be used as the benchmark provision 
in this regard. When subsequently assessing the other standstill clauses under the freedom 
of  establishment and the free movement of  services under EU law, only the material 
differences with Article 64(1) TFEU will be elaborated on. 

2 Standstill clauses and the free movement of capital 

2.1 The impact of the standstill clause under Article 64(1) TFEU in the 
field of corporate income taxation

As was established in Chapter VI.4.2.1, through the introduction of  the erga omnes principle 
under the Maastricht Treaty, the Member States committed themselves unilaterally to not 
impose any restrictions on movements of  capital between Member States and third countries 
as from 1 January 1994.2593 Although the introduction of  the erga omnes principle was a thought-
out decision, it appeared undesirable to treat capital movements between Member States and 
third countries in the same way as capital movements between the Member States themselves 
in every single respect. As a result, an exception to the erga omnes principle was included in 
the Treaty in Article 64(1) TFEU. Under this provision, a number of  qualified restrictions 
may still be applied to third countries. More specifically, the free movement of  capital under 
Article 63(1) TFEU vis-à-vis third countries is without prejudice to the application of  any 
restrictions to third countries which existed on 31 December 1993 under national or Union 
law2594 adopted in respect of  the movement of  capital to or from third countries involving 

2593 With regard to restrictions that exist under national law in Bulgaria, Estonia and Hungary, the relevant date 
is 31 December 1999.

2594 In the absence of any provisions derogating from this date with respect to the other Member States which 
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direct investment – including in real estate – establishment, the provision of  financial services 
or the admission of  securities to capital markets.

The subsequent sections focus on the obligation of  standstill under Article 64(1) TFEU 
and its significance for Member States’ CIT systems. The extent to which the standstill 
obligation as laid down in Article 64(1) TFEU allows the individual Member States to apply 
restrictive CIT measures involving capital movements vis-à-vis third countries in the field 
of  corporate income taxation is examined. To that end, the background and purport of  
Article 64(1) TFEU is first discussed. Then, the significance of  the standstill obligation on 
the application by Member States of  restrictive CIT measures in situations involving third-
country investments is discussed in section 2.1.1 of  this chapter. To that end, the way in 
which the requirements as set out by Article 64(1) TFEU should be applied in the field of  
corporate income taxation is examined. 

2.1.1 Background and purpose of the standstill provision under Article 64(1) TFEU

The standstill provision under Article 64(1) TFEU can be considered the successor of  
Article 7 of  the earlier Directive 88/361/EEC. This Directive provided for a certain degree 
of  capital liberalization vis-à-vis third countries, albeit to a much lesser extent. Under Article 
7(1) of  this Directive, Member States were only to endeavour to attain in their treatment 
of  transfers in respect of  movements of  capital to or from third countries the same degree 
of  liberalization as that which applies to operations with residents of  other Member States. 
The Directive therefore did not impose on the Member States a legal obligation but rather a 
political one for liberalization towards third countries. In addition, the Directive only aimed 
at “transfers in respect of  movements of  capital”, instead of  “capital movements”. The 
scope of  the requirement of  liberalization erga omnes was therefore substantially restricted.2595 
In addition, a clause similar to Article 64(1) TFEU was included in Article 7(2) of  this 
Directive. According to this provision, the best endeavour commitment did not prejudice 

acceded after this date, it must be held that this date must also be applied as regards the Member States 
which acceded to the Treaty after this date; cf., by analogy, ECJ 21 June 2007, C-366/05, Optimus [2007] ECR 
I-4985, paras 49 et seq. and, with regard to Austria which acceded to the Union as from 1 January 1995, ECJ 
24 May 2007, C-157/05, Holböck [2007] ECR I-4051, paras 39 et seq. In the same vein: Cordewener, Kofler, 
& Schindler, ‘Free Movement of Capital, Third Countries: Exploring the Outer Boundaries’, 375; Hindelang, 
The Free Movement of Capital, 289. Dissenting, in the context of the standstill clause under Declaration No 
7 to the Treaty of Maastricht, Advocate General Kokott in her Opinion delivered on 14 July 2005, C-265/04, 
Bouanich [2006] ECR I-923, point 36, fn. 29, who submits that the relevant date for Sweden should be its 
date of accession, that is to say 1 January 1995.

2595 According to ECJ 24 June 1986, 157/85, Brugnoni and Ruffinengo [1986] ECR 2013, para. 22, the liberalization 
of capital movements not only includes the transfer of funds to and from abroad, but in fact includes all 
measures that may result in the possibility to carry out the underlying transaction being restricted. See 
also ECJ 27 October 2005, C-329/03, Trapeza tis Ellados AE [2005] ECR I-9341, para. 25. In the same vein: 
Servais, 65, at fn. 59.
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the application to third countries of  domestic rules or Community law, particularly any 
reciprocal conditions, concerning operations involving establishment, the provisions of  
financial services and the admission of  securities to capital markets. Absent a reference to 
any benchmark date, this provision had, unlike Article 64(1) TFEU, the character of  a mere 
general exception clause rather than a standstill obligation. 

As a result of  the introduction of  the erga omnes principle under the Maastricht Treaty, the 
above-mentioned exception clause of  the Directive lost its significance. It was, however, 
replaced by the standstill provision under Article 64(1) TFEU which basically allows both 
the Member States and the Union still to apply restrictions to third countries in respect of  
a listed number categories of  capital movements as defined, provided that these restrictions 
already existed on 31 December 1993 under national or Union law. The date of  31 December 
1993 was chosen since on 1 January 1994 the second stage of  the Economic and Monetary 
Union commenced and, at the same time, the free movement of  capital under Article 63(1) 
TFEU entered into force.2596 Bakker establishes that this provision was included in the 
Treaty no earlier than in the final stage of  negotiations of  the Maastricht Treaty. It was felt, 
especially by the European Commission, which had an active hand in the promotion of  this 
provision, that the Member States were not fully aware of  the implications the erga omnes 
liberalization might have in areas other than direct exchange controls.2597 

Nevertheless, several related considerations underlying this provision have been identified 
in the literature. Firstly, as regards third countries, the literal wording of  Article 63(1) TFEU 
no longer made a distinction between the broader concept of  “capital movements” and 
the narrower concept of  “transfers in respect of  capital movements”, as was the case 
under Article 7 of  the earlier directive.2598 It was therefore feared that without reservation, 
the liberalization erga omnes would have an impact on the existing reservations made by 
several Member States under the OECD Code of  Liberalisation of  Capital Movements 
and the OECD Code of  Liberalisation of  Current Invisible Transactions,2599 which aim 
at the full liberalization of  international capital movements and the transnational trade 
in services, respectively. Under these Codes, the Member States were, however, allowed 
to lodge reservations relating to the obligation of  liberalization as required by the Codes. 
Under the Capital Movements Code, these reservations were classified according to the 

2596 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 205. The full liberalization of capital movements 
was a precondition for the establishment of Economic and Monetary Union, cf. Opinion of Advocate 
General delivered on 20 November 2001, C-519/99 to C-524/99 and C-526/99 to C-540/99, Reisch and 
others [2002] ECR I-2157, point 49.

2597 Bakker, 233.

2598 ECJ 24 June 1986, 157/85, Brugnoni and Ruffinengo [1986] ECR 2013, para. 22.

2599 Bakker, 247, at fn. 29; Servais, 65, at fn. 59.
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different categories of  capital movements, such as direct investment, operations in real 
estate, operations in securities on capital markets, financial credits and loans, etc., and 
within these categories typically applied only to a limited number of  transactions which are 
further specified. For example, as regards the category of  direct investment, the category in 
which most of  the reservations are found, reservations were made particularly concerning 
restrictions imposed on inbound direct investment in the (air- and shipping-) transport, 
agricultural, audio-visual and financial services sectors. As regards the other categories, such 
as the categories of  operations in real estate and in securities on capital markets, reservations 
were made concerning a very limited number of  mainly inbound transactions, such as the 
purchase of  secondary residences. Since taxes of  a general nature, such as income taxes, 
capital gains taxes, including discriminatory taxes levied in accordance with widely accepted 
principles of  international tax law are not considered equivalent to a restriction under the 
Code2600, no reservations in the field of  direct taxes are found. Similar reservations were 
found in the Current Invisibles Code. These reservations were classified according to 
the different categories of  services, such as transport, insurance, banking and financial 
services, income from capital, etc. Although this Code primarily aims at the liberalization 
of  the transnational trade in services, it may also affect – whether directly or indirectly – 
international capital movements relating to these services, such as, for example, the setting 
up of  agencies or branches by foreign banks, financial institutions and insurers.2601 As under 
the Capital Movements Code, Member States lodged a number of  reservations under the 
Current Invisibles Code that, inter alia, related to the provision of  such insurance, financial 
and banking services. It follows from the above that the introduction of  liberalization erga 
omnes without further reservations could have thus abolished in one stroke the existing 
reservations made by the Member States under the OECD Codes.2602 

Secondly, and in addition to the above, reciprocity considerations were a significant motive for 
the insertion of  Article 64(1) TFEU. For instance, under the OECD Code of  Liberalisation 
of  Capital Movements, a number of  reservations concerned reciprocity measures with regard 
to inbound direct investment and establishment, especially in the banking and financial 
services sector. Even under Article 7 of  the said Directive, such reciprocity conditions were 
explicitly allowed. Although Article 64(1) TFEU no longer makes special reference to existing 
reciprocity requirements, it can be reasonably assumed that this provision was nevertheless 
intended to cover such existing requirements. Accordingly, by virtue of  this provision the 
Member States still left room to negotiate deregulatory measures with third countries, while 

2600 Cf. OECD (2008b), 24. See also Chapter V.3.3.

2601 Ibid., 9. 

2602 Bakker, 247, at fn. 29; Servais, 65, at fn. 59.
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demanding reciprocity.2603 Similar reciprocity conditions were found in several EU financial 
services Directives. For example, Article 9 of  the Second Banking Directive of  15 December 
19892604 stipulated that whenever it appears that a third country is not granting Community 
credit institutions i) effective market access comparable to that granted by the Community to 
credit institutions from that third country and ii) national treatment, Member States must limit 
or suspend their decisions regarding pending requests for authorizations and the acquisition 
of  holdings by direct or indirect parent undertakings governed by the laws of  the third 
country in question. Similar requirements were found with respect to insurance companies2605 
and in the field of  securities.2606 Without reservation in the Treaty, it was feared that the capital 
liberalization erga omnes could have undermined these reciprocity conditions.2607

In addition to the above, restrictions on capital movements between the Union and third 
countries were, as under the OECD Codes, also to be found in other areas.2608 For example, 
in the (air- and shipping-) transport sector, various ownership requirements applied vis-à-vis 
third countries under secondary law. For instance, Article 4 of  the Council Regulation on 
licensing of  air carriers2609 denied undertakings an operating licence by a Member State – and 
thus refused free market access – unless the undertaking’s principal place of  business and, 
if  any, its registered office are located in that Member State. Moreover, that undertaking 
must at all times be owned directly or through majority ownership by Member States and/or 
nationals of  Member States and must at all times be effectively controlled by such states or 
such nationals. Similar requirements were found in the area of  maritime transport.2610 Again, 
the standstill clause under Article 64(1) TFEU permitted the Union to allow such ownership 
requirements to remain in force and thus, for example, prevented possible undesirable 
takeovers of  major EU enterprises by substantive third-country companies.2611 

2603 Cf. Bakker, 233; Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 205; Steinfeld & Vigneron, 410.

2604 Second Council Directive 89/646/EEC of 15 December 1989, OJ 1989 L 386, 1-13. See also Article 23 of the 
Directive 2000/12/EEC of the European Parliament and of the Council of 20 March 2000, OJ 2000 L 126, 
1-59. 

2605 Article 4 of the Council Directive 90/618/EEC of 8 November 1990, OJ 1990 L 330, 44-49.

2606 Article 7 of the Council Directive 93/22/EEC of 10 May 1993, OJ 1993 L 141, 27-46; Article 24 of the Council 
Directive 89/298/EEC of 17 April 1989, OJ 1989 L 124, 8-15.

2607 In this respect, it is noticed that such reciprocity requirements are primarily not intended to restrict 
international capital movements between the Community and third countries within the above areas. On 
the contrary, these conditions may prevent the Community from being fenced in and, consequently, may 
contribute to increase the overall degree of capital liberalization; Haferkamp, 212 with further references; 
OECD (2008b), 39.

2608 See for an overview: European Commission, European Economy, 325-326.

2609 Council Regulation (EEC) No. 2407/92 of 23 July 1992 on licensing of air carriers, OJ 1992 L 240, 1-7.

2610 Cf. Article 2, second paragraph, EC of the Council Regulation (EEC) No. 3577/92 of 7 December 1992, OJ 
1992 L 364, 7-10; Council Regulation (EEC) No. 4055/86 of 22 December 1986, OJ 1986 L 378, 1-3.

2611 Cf. Honrath, 131.
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Lastly, and in connection with the above-mentioned considerations, it was felt that the 
liberalization of  capital erga omnes without further restrictions might harm existing Union 
policy in both the Union’s internal and external relations. The standstill clause under Article 
64(1) TFEU was included to prevent this undesirable result and, as a result, empowered 
the Union to nevertheless pursue policies in the field of  the Union’s external relations such 
as, for example, under the GATT.2612 It also enabled the Union to regulate its relations with 
third countries in those areas where this was considered necessary for the protection and 
development of  the internal market, such as the combating of  money laundering or the 
control of  capital flows relating to investments.2613 Similarly, the Union could still impose 
supervision requirements on third-country enterprises attracting their financings on the 
European markets, in particular in the field of  the admission of  securities to the capital 
markets in Europe, thus protecting public creditors in the Union.2614 

From the above survey, it follows that the several considerations underlying the standstill 
clause are tantamount to the Member States’ wish to partially maintain their sovereignty with 
respect to capital movements between the Member States and third countries.2615 There is, 
however, no evidence that Article 64(1) TFEU was explicitly designed to preserve Member 
States’ sovereignty in the area of  corporate income taxation. Given that, the question arises 
how the standstill clause should be interpreted in the field of  corporate income taxation. 
This question is elaborated on in the subsequent sections. 

2.1.2 The concept of “restriction” under Article 64(1) TFEU 

The standstill clause under Article 64(1) TFEU concerns the application of  any restrictions 
to third countries involving several categories of  capital movements as listed. The question 
arises as to how the concept of  restriction should be understood for purposes of  this 
provision. In this regard, it is recalled that the concept of  restriction under EU law includes 
both obstacles to the free movement of  trade and investment caused by the application of  
discriminatory measures, which may or which may not be justified, and obstacles caused 
by differences between the legal systems of  the various Member States existing side by 
side.2616 The question is which types of  “restrictions” are covered by Article 64(1) TFEU. 

2612 Cf. Bakker, 233; Servais, 65. 

2613 Steinfeld & Vigneron, 410. 

2614 Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 205; F. Wassermeyer & J. Schönfeld, ‘§ 18 Abs. 3 
Satz 4 AuslInvestmG und EG-Drittstaaten: Überlegungen zur Fortbestandsgarantie des Art. 57 Abs. 1 EG 
sowie zum Verhältnis der Vorlageverfahren nach Art. 100 GG und Art. 234 EG’, Internationales Steuerrecht 
12 (2006): 413. 

2615 Cf. Juillard, ‘Lecture critique’, 190. 

2616 See Chapter V.2.5.1. 

Chapter VIII Freedom of investment between the Member States and third countries: The temporal scope



673
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The case law of  the ECJ is not unambiguous in this regard. From Sanz de Lera, FII and 
OESF one can infer that only restrictions that are not justified under Article 63(1) TFEU 
are covered by Article 64(1) TFEU. In these cases, the ECJ firstly examined whether the 
contested discriminatory tax measure at hand could by justified under Article 63(1) TFEU 
read in conjunction with Article 65 TFEU and then considered, as a final step in its decision, 
whether that measure was nevertheless permitted by virtue of  the standstill clause under 
Article 64(1) TFEU.2617 In Skatteverket v. A, by contrast, the ECJ evaluated whether the tax 
measure at issue could be justified after it had examined whether this measure could fall under 
the scope of  Article 64(1) TFEU.2618 In Holböck, the ECJ even directly evaluated the contested 
tax measure in the light of  the standstill clause without determining whether this measure 
actually constituted a restriction falling under the scope of  the free movement of  capital 
under Article 63(1) TFEU.2619 The last two cases therefore leave the possibility open that the 
concept of  restriction under Article 64(1) TFEU must be understood in a broader sense as to 
include justified restrictions and possibly even restrictions resulting from disparities. 

Nonetheless, according to the author, both the rationale behind Article 64(1) TFEU and its 
wording imply that the approach taken by the ECJ in Sanz de Lera, FII and OESF should 
be adhered to. This is because there would be no need to also bring under the scope of  
Article 64(1) TFEU restrictions that fall outside the substantive scope of  the free movement 
of  capital under Article 63(1) TFEU or restrictions which, even though falling within the 
substantive scope of  that provision, can be justified. After all, the Member States are in 
both cases already allowed to maintain the restriction at issue under Article 63(1) TFEU. 
The standstill clause would have no autonomous function in such a case. This conclusion 
is furthermore confirmed by the wording of  Article 64(1) TFEU, which stipulates that the 
provisions of  Article 63(1) TFEU must be without prejudice to the application to third 
countries of  a number of  existing restrictions, as defined. With reference to this provision, the 
ECJ held in FII that it is clear from the wording of  Article 64(1) TFEU that a Member State 
may in its relations with third countries apply restrictions on capital movements which come 
within the substantive scope of  that provision, even though they contravene the principle of  
the free movement of  capital under Article 63(1) TFEU.2620 Similarly, in Sanz de Lera the ECJ 
explicitly considered the evaluation in the light of  Article 64(1) TFEU as a next step following 
on the analysis whether the national measure at stake constituted an unjustified restriction on 

2617 ECJ 14 December 1995, C-163/94, C-165/94 and C-250/94, Sanz de Lera and others [1995] ECR I-4821, para. 
31. 

2618 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 174. 

2619 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747, para. 98. 

2620 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 187.
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the free movement of  capital under Article 63(1) TFEU.2621 According to the author, it follows 
that Article 64(1) TFEU is only concerned with restrictions which fall under the substantive 
scope of  the free movement of  capital and which cannot be justified under Article 65 TFEU. 
Accordingly, the application of  this provision constitutes the final step in the analysis whether 
a given CIT measure applied vis-à-vis third countries is permitted under the right of  free 
movement of  capital, notwithstanding the fact that the numerical order of  the said provisions 
suggests otherwise.2622 The fact that the ECJ sometimes assesses whether the standstill clause 
under Article 64(1) TFEU is applicable prior to the evaluation as to whether the contested tax 
measure is forbidden under Article 63(1) TFEU can be regarded as a matter of  procedural 
efficiency only2623, and can alternatively be explained by the fact that the ECJ sometimes 
simply confines itself  to the preliminary questions referred by the national court. Lastly, also 
from the perspective that the Member States apparently wished to partially maintain their 
sovereignty with respect to capital movements between the Member States and third countries 
by introducing the standstill clause as a derogation to the requirement of  liberalization under 
Article 63(1) TFEU, and thus made clear the scope of  protection they want to offer under the 
free movement provisions and, hence, the degree of  legal economic integration they want to 
establish, it is reasonable to assume that the concept of  restriction under the standstill clause 
under Article 64(1) TFEU should be interpreted neither more broadly nor more restrictively 
than the concept of  restriction under Article 63(1) TFEU. 

The above conclusion has two important implications. Firstly, it implies that for the question 
whether a restriction within the meaning of  Article 64(1) TFEU exists in the field of  corporate 
income taxation, it is the actual restriction applied in a concrete case which is relevant. It follows 
that the concept of  restriction under Article 64(1) TFEU is a factual one; it covers the actual 
restriction of  the free movement of  capital under Article 63(1) TFEU rather than the underlying 
rule from which the restriction follows.2624 Secondly, it implies that only those corporate income 
tax restrictions are governed which, in terms of  causality, sufficiently relate to the free movement 
of  capital. Hence, the restrictive effects on the free movement of  capital must, from the angle of  
the contested company tax measure at issue, not be of  a coincidental nature only.

2621 ECJ 14 December 1995, C-163/94, C-165/94 and C-250/94, Sanz de Lera and others [1995] ECR I-4821, para. 
31.

2622 Pro: Hindelang, The Free Movement of Capital, 291. It therefore follows that the standstill clause under 
Article 57(1) EC is not, by itself, subject to the requirement of proportionality, as is sometimes suggested in 
the scholarly literature; cf. K. Eicker & R. Obser, ‘Die Kapitalverkehrsfreiheit bekommt Konturen – zugleich 
Anmerkungen zu den Schlussanträgen in den Rechtssachen Weidert und Paulus, Manninen und Lenz’, 
Internationales Steuerrecht 13 (2004): 446; Schönfeld, ‘Die Fortbestandsgarantie des Art. 57 Abs. 1 EG im 
Steuerrecht’, 412. 

2623 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 44. 

2624 See more in more detail: Chapter V.2.5.2. In the same vein: Hindelang, The Free Movement of Capital, 291. 

Chapter VIII Freedom of investment between the Member States and third countries: The temporal scope



675

2.1.4 Causality between the restrictive company tax measure and the capital movements covered

2.1.3 Categories of capital movement governed by the standstill clause under Article 64(1) TFEU 

Article 64(1) TFEU does not allow the Member States to apply existing restrictions to third 
countries without limitation; required is that these restrictions be adopted in respect of  
the movement of  capital to or from third countries involving direct investment (including 
in real estate), establishment, the provision of  financial services or the admission of  
securities to capital markets. Restrictions relating to other kinds of  capital movements 
are not grandfathered under Article 64(1) TFEU. With regard to the definition of  the 
terms “establishment”, “direct investment”, “real estate” and the “provision of  (financial) 
services”, reference is made to Chapter I where these terms have been examined in more 
detail. As far as the concept of  the admission of  securities to capital markets is concerned, 
it can be observed that this term is not defined in the Treaty. However, according to the 
nomenclature annexed to Directive 88/361/EEC, this concept includes the introduction of  
shares or securities on a stock exchange and the issue and placing on a capital market.2625 In 
addition, the concept covers both the admission of  domestic securities to a foreign capital 
market and the admission of  foreign securities to the domestic capital market.2626

2.1.4 Causality between the restrictive company tax measure and the capital movements 
covered

Article 64(1) TFEU requires the contested capital restriction to involve one of  the listed 
categories of  capital movements. This requirement implies that there must be some causal 
link between the contested company tax measure, on the one hand, and the movement of  
one of  these categories of  capital, on the other. In the author’s view, this issue is basically 
a matter of  causality, a principle which was discussed in Chapter V.2.4.3. Accordingly, 
no causality exists if  the restrictive effects on direct investment, including real estate, 
establishment, the provision of  financial services and/or the admission of  securities 
to capital markets are from the viewpoint of  the contested company tax measure only 
coincidental. In order to clarify this position, one may think of  the application by a Member 
State of  a discriminatory withholding tax generally applicable to portfolio income received 
by any non-resident corporate portfolio investor. In the absence of  a sufficient link, it 
cannot, in the author’s view be maintained that such a restrictive taxation would involve, 
for example, the admission of  securities to capital markets.2627 Assuming that this investor 
were a pension fund or investment fund, the same holds true to the extent the provision 

2625 Cf. para. III.A of the Explanatory Notes included in the Nomenclature.

2626 Ibid.

2627 In the same vein: Decision by the Unabhängiger Finanzsenat dated 13 January 2005, GZ. RV/0279-L/04, 
para. 8(d)(1). See also, for instance, Aigner & Kofler, 481, who conclude in general that portfolio investments 
are not covered by the standstill clause.
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of  financial services is concerned. It is true that this discriminatory taxation may increase 
the costs incurred by and therefore adversely affect (the price for) the provision of  services 
by the pension company to its ultimate beneficiaries. However, in the author’s opinion, 
that restrictive effect would be coincidental rather than inevitable. Since the discriminatory 
tax equally applies to all non-resident portfolio investors, it not specifically targeted at the 
activities carried out by non-resident pension companies. A last example would be the 
reverse case where investments in foreign investment funds are taxed less favourably than 
investments in domestic funds. Here too, such restrictive taxation primarily affects the initial 
investment in the foreign investment fund and affects the possible provision of  financial 
services by the foreign fund to the investor only coincidentally, at least to the extent the 
discriminatory taxation takes place irrespective of  the activities performed by the fund.2628 It 
follows that in these cases, the objective of  international economic integration would prevail 
over the Member States’ wish to partially maintain their sovereignty with respect to capital 
movements between the Member States and third countries. 

A closely related question is what holds where a restrictive tax measure would involve a 
capital movement which is and a capital movement which is not listed by Article 64(1) 
TFEU at the same time. One could think, for example, of  the above last example with the 
distinction that the discriminatory tax specifically applies to investments in foreign funds 
engaged in the provision of  financial services only. In such a case, it could be argued that the 
restrictive tax measure involves both non-governed portfolio investments and the provision 
of  governed financial services at the same time. One can infer from Trapeza tis Ellados that 
in such a case the standstill clause is not applicable. From this case, which was discussed in 
more detail in Chapter VI.8.6, one can infer that a more liberalized capital movements regime 
takes precedence over a more restrictive capital movements regime in the case of  collision 
between these two regimes.2629 This implies that a restrictive CIT measure which involves a 
capital movement which is and a capital movement which is not listed by Article 64(1) TFEU 
at the same time cannot be safeguarded by the standstill clause under Article 64(1) TFEU.2630 

A final, related question is whether Article 64(1) TFEU requires specificity of  a given 
capital restriction, in that a CIT measure must specifically be targeted at direct investments, 
including real estate, establishment, the provision of  financial services and/or the admission 
of  securities to capital markets. From the considerations underlying this provision it follows 

2628 The German Supreme Court ruled accordingly in its decision of 25 August 2009, IR 88, 89/07, Internationales 
Steuerrecht 24 (2009): 895-904, para. III.1.bb, holding that “[n]icht gemeint sein können damit 
Rechtsvorschriften über die Besteuerung von Erträgen aus Anlagen in Finanzprodukte beim Anleger.“

2629 ECJ 27 October 2005, C-329/03, Trapeza tis Ellados AE [2005] ECR I-9341, para. 32.

2630 See also Schnigter, ‘Die Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 503, who does not seem to 
rule out that the standstill clause should remain inapplicable in such a case. 
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2.1.4 Causality between the restrictive company tax measure and the capital movements covered

that in particular restrictions existing by virtue of  the OECD Codes and EU directives were 
targeted, restrictions that are relatively easy to identify as they may be specifically targeted 
at, for instance, the provision of  financial services or may be specifically listed. By contrast, 
one of  the characteristics of  CIT measures is that, generally speaking, such measures merely 
may distinguish between domestic and non-domestic investments, instead of  distinguishing 
between the nature of  the underlying capital movements. Put differently, restrictive CIT 
measures are not necessarily designed to specifically involve one of  the five categories 
of  capital movements as listed in Article 64(1) TFEU and can therefore be considered to 
be of  a generic nature. In their application they may affect both direct investments and 
portfolio investments or the provision of  both financial and non-financial services, as the 
case may be. The question has been raised in past scholarly literature whether such a generic 
tax measure would fall within the scope of  Article 64(1) TFEU. This question has been 
answered in the negative by several authors with reference to the Sanz de Lera case.2631 This 
case concerned a Spanish regulation that made the export of  coins, banknotes or bearer 
cheques conditional on prior authorization. One of  the questions addressed by the ECJ was 
whether this regulation was covered by the standstill clause under Article 64(1) TFEU. The 
ECJ ruled: 

“32 Rules such as those at issue apply to exports of  coins, banknotes or bearer cheques.

33 However, the physical export of  means of  payment cannot itself  be regarded as a capital 

movement involving direct investment (including in real estate), establishment, the provision of  

financial services or the admission of  securities to capital markets. 

34 That finding is confirmed by the list in Annex I to Directive 88/361 of  capital movements, 

which places transfers of  means of  payment in the category “Physical import and export of  

financial assets” (Category XII), whereas the operations listed in Article 73c(1) of  the Treaty 

appear in other categories of  that list. 

35 Moreover, rules such as those at issue in this case apply generally to all exports of  coins, banknotes or bearer 
cheques, including those which do not involve, in non-member countries, direct investment (including in real 
estate), establishment, the provision of  financial services or the admission of  securities to capital markets [italics 

added, DS].

36 It follows that national rules such as those at issue in this case do not fall within the scope of  

Article 73c(1) of  the Treaty.”

In the literature, it is inferred from paragraph 35 of  this ruling that the ECJ actually requires 
specificity of  a given capital restriction both as regards its third-country addressees and the 

2631 ECJ 14 December 1995, C-163/94, C-165/94 and C-250/94, Sanz de Lera and others [1995] ECR I-4821.

Chapter VIII



678

categories of  capital movements.2632 However, in the author’s opinion, this conclusion is 
based on an erroneous reading of  the ECJ’s ruling. It is submitted that the said paragraph 
of  this ruling should not be read in isolation but rather in conjunction with the preceding 
considerations. The main holding of  the ECJ is that the physical export of  means of  
payment cannot in itself  be regarded as a capital movement involving direct investment, 
establishment, etc. Subsequently, this observation finds confirmation, according to the ECJ, 
both in the list in Annex I to Directive 88/361 and, in addition, in the fact that the Spanish 
rule also applies to exports that do not involve direct investment, etc. The consideration in 
paragraph 35 should therefore be understood as a mere confirmation of  the ECJ’s earlier 
conclusion that no direct investment, establishment, etc. was present in the case at hand. 
Therefore, in the author’s opinion, one may not infer from Sanz de Lera that Article 64(1) 
TFEU requires specificity. 

Still, one could argue that it would follow from the background to Article 64(1) TFEU that 
only restrictive measures specifically aimed at direct investment, establishment, etc., were 
targeted. Generally, a restrictive CIT measure may strike both qualifying and non-qualifying 
third-country capital movements and, as a result, does not specifically aim at restricting, for 
example, only foreign direct investment or establishment. It could thus be argued that such 
a measure cannot be considered to be “adopted in respect of  the movement of  capital to 
or from third countries” and therefore lacks the specificity required by Article 64(1) TFEU. 
As a result, one could argue that such a company tax measure does not fulfil all components 
(“Tatbestand”) as formulated by Article 64(1) TFEU for applicability, as a result of  which this 
provision should remain fully inapplicable even insofar as such a generic restriction would 
hit a qualifying third-country capital movement in its concrete application.2633 

In the author’s view, this question again boils down to causality. What is essential is that 
the contested tax measure restricts, in terms of  causality, one of  the five listed categories 
of  capital movement. Given that the fact that specificity is not required under Article 63(1) 
TFEU, it is hard to see from this perspective why specificity would be required all of  the 
sudden in the context of  Article 64(1) TFEU. This is confirmed by the fact that the ECJ 

2632 See, for example, Ohler, Europäische Kapital- und Zahlungsverkehrsfreiheit, 206; Weber, ‘Het Bosal Holding-
arrest’, 1865. Schönfeld, ‘Die Fortbestandsgarantie des Art. 57 Abs. 1 EG im Steuerrecht’, 413. In addition, the 
Court of Appeals of ’s-Hertogenbosch, 5 November 2003, No. 02/1531, Vakstudie Nieuws 2003/58, referred 
the question of specificity to the ECJ in the Van Hilten case. However, since the Netherlands provision at 
hand did not constitute a restriction of the free movement of capital, the ECJ did not have to deal with this 
issue, ECJ 23 February 2006, C-513/03, Van Hilten-van der Heijden [2006] ECR I-1957. 

2633 Similarly: Schönfeld, ‘Die Fortbestandsgarantie des Art. 57 Abs. 1 EG im Steuerrecht’, 413. By contrast: 
Hohenwarter, ‘Vorlagebeschluss des VwGH zur Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 232, 
who submits that insofar as the specific application of a given generic restriction concerns a qualifying 
third-country capital movement, Article 64(1) TFEU might still be applicable.
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2.1.5 To which extent does Article 64(1) TFEU cover both inward and outward investments?

normally only assesses whether a restrictive CIT measure constitutes a restriction in a 
concrete case rather than in the abstract, as was demonstrated in Chapter V.2.5.2. As the 
concept of  restriction under Article 63(1) TFEU and Article 64(1) TFEU must be given 
the same meaning, it follows that it is only the effect of  the application of  a tax measure 
rather than the generic nature of  the underlying rule that should be relevant in the context 
of  Article 64(1) TFEU.2634 Therefore, Article 64(1) TFEU does not require the contested 
legislation to be adopted specifically with respect to capital movements relating to the five 
categories of  capital movement as listed by this provision.2635 Earlier, both the Netherlands 
and the German Supreme Courts arrived at the same conclusion.2636 This conclusion has 
subsequently been confirmed by the ECJ in FII. In this case the ECJ ruled that a restriction 
on capital movements, such as a less favourable tax treatment of  foreign-source dividends, 
comes within the scope of  Article 64(1) TFEU, inasmuch as it relates to direct investments.2637 
Thus, the ECJ did not exclude the application of  the standstill clause to a restrictive CIT 
measure of  a mere generic nature to the extent such a measure actually restricted direct 
investments in a third country. The approach of  the ECJ was subsequently confirmed in 
Holböck.2638 It follows that the Member States’ wish to partially maintain their sovereignty 
with respect to capital movements between the Member States and third countries prevails 
over the objective of  international economic integration in this regard. 

2.1.5 To which extent does Article 64(1) TFEU cover both inward and outward investments?

By their nature, third-country capital movements may basically occur in relation to economic 
transactions from a third country to a given Member State and in relation to economic 
transactions from a given Member State to a third country. In other words, they may involve 
both “inbound” transactions and “outbound” transactions. Accordingly, capital restrictions 
may be based on the control of  both kind of  transactions, such as inbound and outbound 
investments or the provision of  inbound and outbound financial services, as the case may be. 

2634 To a similar extent: Zorn, ‘Nochmals: Kapitalverkehrsfreiheit für Drittstaatendividenden’, 193. 

2635 In the same vein: Cordewener, Kofler & C.P. Schindler, ‘Free Movement of Capital, Third Countries: 
Exploring the Outer Boundaries’, 375 and, albeit critically as regards the ECJ’s approach, Hindelang, The 
Free Movement of Capital, 284-285. By contrast: Rehm & Nagler, ‘Verbietet die Kapitalverkehrsfreiheit nach 
1993 eingeführte Ausländerungleichbehandlung?’, 860; R. Beiser, ‘Auslandsausschüttungen im Licht der 
Niederlassungs- und Kapitalverkehrsfreiheit’, Der Gesellschafter (2003): 192, in the context of particular 
Austrian tax provisions discriminating between domestic and inbound dividends: “Die Benachteiligung von 
Auslandsausschüttungen zielt auf Abgabenmehrerträge, nicht auf die Begrenzung von Direktinvestionen 
oder Niederlassungen im Ausland.”

2636 Netherlands Supreme Court 14 April 2006, No. 41 815; Bundesfinanzhof 21 December 2005, I R 4/05, 
Internationales Steuerrecht 13 (2006): 457-461. 

2637 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 185. 

2638 ECJ 24 May 2007, C-157/05, Holböck [2007] ECR I-4051, paras 37 et seq.
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CIT measures may also restrict both inbound and outbound transactions by distinguishing 
between residents and non-residents, between foreign controlled investment and 
domestically controlled investment and between domestically invested capital and capital 
invested abroad, as the case may be. In the context of  Article 64(1) TFEU, the particular 
question comes up whether Article 64(1) TFEU concerns both inbound and outbound 
direct investments and the provision of  both inbound and outbound financial services. 

The considerations underlying Article 64(1) TFEU as discussed earlier would support the 
position that this question should be answered in the negative. From these considerations 
it follows that in particular existing restrictions under national and Union law on inbound 
investments and inbound financial services, such as reciprocity, ownership and supervision 
requirements, were being aimed at when this provision was drafted. Such restrictions are, 
by their nature, not imposed on outbound investment or on the provision of  outbound 
financial services. From the considerations underlying Article 64(1) TFEU, it thus follows 
that only investments and financial services from third countries in the Union are at  
stake. 

In his Opinion in Prunus, Advocate General Cruz Villalón seemed to arrive to this conclusion 
where he observed that Article 64(1) TFEU must be interpreted strictly, which is, inter alia, 
apparent from the fact that the derogation under Article 64(1) TFEU operates “solely and 
exclusively in respect of  the entry of  capital from third countries, as a response to the special feature, 
inherent in and exclusive to the free movement of  capital, which is its external dimension 
[italics added, DS].”2639 In the literature, the same conclusion has been drawn by Juillard, 
albeit in the context of  Article 7 of  the former Directive 88/361/EEC. Like Article 64(1) 
TFEU, this provision similarly grandfathered the application of  certain domestic rules or 
Union law to third countries. Juillard states the following:

“On comprend mieux ce dont il s’agit. L’exigence de réciprocité, que l’article 7 manifeste 

vis-à-vis des pays tiers, permet de situer les opérations qui sont visée par cette disposition: il 

s’agit de l’admission, sur les bourses des valeurs européenes, de titres émis par des collectivités 

étrangères; du droit reconnu, en Europe, aux ressortissants des pays tiers d’établir et d’assurer 

des prestations de services. L’article 7 ne vise donc aucunement les restrictions que pourraient 

mettre les Etats membres ou La Communauté à l’admission des titres émis pas des collectivité 

européennes sur des marchés étrangers, à l’établissement des européens, ou à la prestation de 

service par des européens, dans les pays tiers. Il vise la situation symétrique, c’est à dire la 

situation dans laquelle ces opérations ont lieu dans les Etats membres.”
2640

2639 Opinion of Advocate General Cruz Villalón delivered on 9 December 2010, C-384/09, Prunus, not yet 
reported, point 64. 

2640 Juillard, ‘Lecture critique’, 190.
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2.1.5 To which extent does Article 64(1) TFEU cover both inward and outward investments?

In this respect, it is observed, however, that the wording of  the former directive is not 
entirely identical to that of  Article 64(1) TFEU. The latter provision similarly allows the 
application to third countries of  any restrictions but, contrary to the directive, goes on to 
add that these restrictions may be adopted in respect of  the movement of  capital both to 
or from third countries. The view defended by Juillard could therefore not automatically be 
transposed to Article 64(1) TFEU. 

Lastly, in the German academic literature the view has been defended that Article 64(1) 
TFEU is only concerned with restrictions imposed by a Member State on the provision of  
financial services in the Union by service providers established in third countries but not 
with the opposite situation.2641 This is based on the telos of  Article 64(1) TFEU which would 
be tantamount to the protection of  consumers on the European financial market against 
financial service providers from third countries which are not necessarily subject to the 
same European standards of  supervision. The German Bundesfinanzhof endorsed this view 
in its decision dated 25 August 2009 where it ruled the following:

“Bei den in Art. 73c Abs. 1 Satz 1 EGV angesprochenen Rechtsvorschriften im Zusammenhang 

mit der „Erbringung” von Finanzdienstleistungen handelt es sich um Bestimmungen, die 

die Durchführung und Überwachung von Finanzdienstleistungen durch Finanzinstitute 

– auch Kapitalanlagegesellschaften – in den Mitgliedstaaten regeln (…), die sich also 

an den Finanzdienstleister richten und die Voraussetzungen bzw. die Art und Weise der 

Leistungserbringung regeln. Nur dies entspricht dem Zweck des Art. 73c Abs. 1 EGV, 

bestehende Beschränkungen gegenüber Drittstaaten aufrecht erhalten zu können, die sich auf  

solche Kapitalverkehrsvorgänge beziehen, bei deren Liberalisierung grundlegende Ziele des 

Allgemeininteresses eine besondere Berücksichtigung finden müssen.“
2642

It is certainly true that the considerations underlying Article 64(1) TFEU merely involve 
inward rather than outward investments and financial services. Nevertheless, in the 
author’s opinion, the wording of  Article 64(1) TFEU is drafted sufficiently broadly as to be 
capable of  covering both outward investments and financial services. This is furthermore 
confirmed by the fact that the concept of  restriction under Article 63(1) TFEU governs 
both types of  transactions. As the concept of  restriction under Article 63(1) TFEU and 
Article 64(1) TFEU must be given the same meaning, it follows that Article 64(1) TFEU 
must be interpreted as covering restrictions on outward investments and financial services 
as well. Lastly, and more fundamentally, this conclusion is also in line with the idea of  

2641 Cf. Wassermeyer & Schönfeld, ‘Überlegungen zur Fortbestandsgarantie des Art. 57 Abs. 1 EG‘, 413-414: “aus 
dem Telos von Art. 57 Abs. 1 EG ergibt sich, dass es allein mit der Erbringung von Finanzdienstleistungen 
auf dem gemeinsamen Markt geht. See also, albeit in the context of Article 7 of the former Directive 88/361/
EEC, Juillard, ‘Lecture critique’, 190.

2642 Bundesfinanzhof 25 August 2009, IR 88, 89/07, Internationales Steuerrecht 24 (2009): 895-904, para. III.1.bb.
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progressive rather than full liberalization underlying the standstill provision which gives 
expression to the Member States’ wish to partially maintain their sovereignty with respect 
to capital movements between the Member States and third countries. It would be at odds 
with this idea if  Member States were required to guarantee full liberalization in the field 
of  corporate income taxation as far as outward investments and financial services are 
concerned.

The author’s conclusion has been confirmed in recent cases like FII2643, A2644, OESF2645 and 
Holböck.2646 From these cases one can infer that the ECJ is also willing to apply the standstill 
clause at least as far as outbound direct investments are concerned.2647 In these cases, the ECJ 
considered a restriction on capital movements, such as a less favourable tax treatment of  
foreign-source dividends, to be capable of  falling within the scope of  Article 64(1) TFEU, 
without making any reference to this issue. Although the question whether or not Article 
64(1) TFEU also covers restrictions on outbound investments was not explicitly brought 
to the attention of  the ECJ, it is nevertheless reasonable to conclude that this question has 
implicitly been answered in the positive by the Court.2648 Based on the above considerations, 
these decisions could be generalized in that restrictions on outward financial services may 
also be governed by the standstill clause under Article 64(1) TFEU. 

2.1.6 Posterior amendments in national company tax legislation

The standstill provision under Article 64(1) TFEU only governs restrictions that already 
existed on 31 December 1993 under national or Union law. From the considerations 
underlying this provision it follows that, in particular, restrictions existing by virtue of  the 
OECD Codes and EU directives were targeted, restrictions that are relatively easy to identify. 
Restrictive tax measures that existed on 31 December 1993 are, by contrast, less easy to 
identify since such measures are, for instance, not explicitly listed, do not explicitly apply 
vis-à-vis third countries and do not explicitly involve the set of  five categories of  capital 
movement as listed in Article 64(1) TFEU. The question arises how one should determine 
whether a restrictive CIT measure already existed on 31 December 1993. It is admitted 
that, as a rule, no particular difficulties arise in this respect should a new tax measure be 

2643 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753.

2644 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531.

2645 ECJ 20 May 2008, C-194/06, Orange European Smallcap Fund [2008] ECR I-3747.

2646 ECJ 24 May 2007, C-157/05, Holböck [2007] ECR I-4051, paras 37 et seq. 

2647 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] I-11753, para. 165.

2648 Cordewener, Kofler & Schindler, ‘Free Movement of Capital, Third Countries: Exploring the Outer 
Boundaries’, 375; Isenbaert, EC law and the sovereignty of the member states, 641.
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2.1.6 Posterior amendments in national company tax legislation

applied by a given Member State in its tax laws after that date.2649 The same applies insofar 
as a tax measure was already applied before the said date and was not amended afterwards. 
In these cases, it is obvious that a new or an existing restriction is present, as the case may 
be. However, by their nature, CIT measures may be amended from time to time, depending 
on circumstances. If  a restrictive tax measure that already existed on 31 December 1993 
is amended afterwards, the question arises whether such a measure can still be considered 
an “existing” restriction within the meaning of  the standstill provision. In this regard, it is 
observed that it is not only legislative acts in the strict sense that must be taken into account 
in this regard, but also administrative measures and practices of  the public authorities of  
the Member State concerned when answering the question whether or not a restriction 
actually existed on 31 December 1993.2650 From the rather casuistic case law of  the ECJ the 
following picture arises.

From the outset, it can be established that no new restriction exists if  it is only the factual 
situation rather than the underlying company tax measure that has changed after 31 December 
1993. This principle can be derived from the ECJ’s ruling in Commission v. Germany, which 
concerned the standstill clause included in Annex XII to the Act of  Accession involving 
Poland.2651 The question was whether Germany could maintain its domestic labour market 

2649 As to the question whether a restriction already existing on 31 December 1993 is present, one can infer 
by analogy from ECJ 22 December 2008, C-414/07, Magoora [2008] ECR I-10921, para. 38, that, given the 
objective of the standstill clause, regard must be had to the date on which the national provision existed and 
was actually applied. In the same vein: Wassermeyer & Schönfeld, ‘Überlegungen zur Fortbestandsgarantie 
des Art. 57 Abs. 1 EG‘, 413, with further bibliographic references; Cordewener, Kofler & Schindler, ‘Free 
Movement of Capital, Third Countries: Exploring the Outer Boundaries’, 376; Hindelang, The Free Movement 
of Capital, 287. Thus, the restrictive German thin capitalization rules at issue in Lasertec, which were 
enacted on 13 September 1993 and entered into force on 14 September 1993, but which actually became 
effective no earlier than 1 January 1994, fall outside the scope of the standstill clause. Contra: T. Falcao, 
‘Third-Country Relations with the European Community: A Growing Snowball’, Intertax 5 (2009): 316-317 
who submits that the mere factual existence of the rule prior to the date set at the legislation would be 
enough to establish the restriction for the next taxable year, given that the provisions concerning capital 
movements should be read in the widest possible sense. Also, the Finanzgericht of Munich in its decision 
dated 16 December 2008, 10 K 4614/05, Deutsches Steuerrecht 5 (2010): 286-289, para. 3 adhered to the 
date of entry into force of the legislation at hand. See also, albeit in a different context, CFI 22 January 1997, 
T-115/94, Opel Austria [1997] ECR II-39, para. 87 with further references. In this case, the CFI ruled in the 
context of an application for annulment under ex-Article 173 EC (now Article 190 TFEU) that the legality of 
a contested measure must be assessed on the basis of the facts and the law as they stood at the time when 
the measure was adopted and not at the time when it entered into force. 

2650 ECJ 11 December 2008, C-371/07, Danfoss and AstraZeneca [2008] ECR I-9549, para. 42. In the author’s 
view it follows that if the restrictive provisions of a tax treaty, which excluded the possibility for a German 
company to deduct the losses of its foreign permanent establishment, albeit existing on 31 December 
1993, were repealed before the said date but reintroduced after that date under German administrative 
law, no existing restriction can be identified; cf., by analogy, ECJ 18 December 2007, C-101/05, Skatteverket 
v. A [2007] ECR I-11531, para. 48. This question was also at stake in SEW, but since the ECJ held Article 63(1) 
TFEU inapplicable in the first place, it did not have to decide on the issue; ECJ 6 November 2007, C-415/06, 
Stahlwerk Ergste Westig [2007] ECR I-151, Summ.pub.

2651 CJEU 21 January 2010, C-546/07, Commission v. Germany [2010] ECR I-439, para. 65.
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rules existing on the relevant reference date and under which contracts involving foreign 
workers were prohibited in cases where the work was to be carried out in districts in which 
the average unemployment rate for the previous six months had been at least 30% higher 
than the unemployment rate for the Federal Republic of  Germany as a whole. The list 
of  the districts to which that rule applied was updated every quarter. The ECJ answered 
the above question in the affirmative, holding that the standstill clause is not infringed 
where “the reduction in the number of  Polish workers liable to be posted in the context 
of  the provision of  services in Germany is simply the consequence of  the application, 
after that date [of  signature of  the Treaty of  Accession], of  a clause, the terms of  which 
have remained identical, to a factual situation which has developed in the labour market.” 
The ECJ subsequently held that “that interpretation is confirmed by the purpose of  such 
‘standstill’ clauses, which prohibit generally the introduction of  any new measure by a 
Member State having the object or effect of  creating more restrictive conditions than those 
which applied before the date from which those clauses come into force.”2652 It follows by 
analogy that each posterior restrictive effect following from the application of  an existing 
company tax measure solely as a result of  a change of  the factual situation of  the taxpayer 
is not excluded from the standstill clause under Article 64(1) TFEU. 

This having been said, the essential question is what holds if  an existing restrictive company 
measure is amended after 31 December 1993. The case law of  the ECJ indicates that a 
distinction must be made between two situations in this respect. In the first situation, the 
underlying tax legislation is amended afterwards, but the amendment nonetheless does not 
lead to increasing restrictive effects in a particular case compared to the previous legislation. 
In other words, the taxpayer is not worse off  under the new legislation compared to the rules 
as they stood on 31 December 1993. Under these circumstances, it follows from FII that the 
contested company tax measure still falls within the scope of  the standstill clause, provided 
that that the amended legislation is, in substance, identical to the previous legislation.2653 A 
comparison must thus be made between the amended legislation and the rules as they stood 
at 31 December 1993 in such a case.2654 One can infer by analogy from Cadi Surgelés and others, 

2652 Ibid.¸ paras 65-66. 

2653 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 196.

2654 Cf., by analogy, ECJ 20 September 2007, C-16/05, Tum and Dari [2007] ECR I-7415, para 55. In the author’s 
view, the assessment whether a restriction already existed on 31 December 1993 should be determined 
on the basis of the ECJ case law as it stands at present rather than on the basis of the ECJ case law as it 
stood on that date. In the same vein: Decision by the Netherlands Administrative Supreme Court dated 29 
September 2010, No. 201000031/1/V2, para. 2.2.2. This is also in line with the case law of the ECJ according 
to which the interpretation the Court gives to a rule of Community law is limited to clarifying and defining 
the meaning and scope of that rule as it ought to have been understood and applied from the time of 
its coming into force; cf., inter alia, ECJ 15 March 2005, C-209/03, Bidar [2005] ECR I-2119, para. 66. The 
opposite view would render this provision impracticable and unpredictable and should therefore be 
rejected. 
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decided in the field of  custom duties, that a substantive rather than a formal approach should 
be adhered to in this regard, thereby taking into account all the characteristic elements of  the 
taxation at hand.2655 In Fokus Invest the ECJ has held in this regard that the points of  divergence 
between the new legislation and the earlier legislation must not be limited to factors which are 
not relevant to the very essence of  the applicable legislation.2656 Also, the mere introduction 
of  procedural amendments does not necessarily render the standstill clause inapplicable.2657 
The same holds true where only minor differences exist in the wording of  the legislation as 
it stood on 31 December 1993 and as it stands after that date.2658 

It similarly follows from FII that the standstill clause remains applicable where the amended 
legislation does no more than reduce or eliminate an obstacle to the free movement of  capital 
under the previous legislation.2659 Thus, posterior amendments to domestic company tax 
measures do not change the classification as existing legislation if  a restriction existing on 
31 December 1993 is only mitigated or is abolished afterwards. From X Holding and Oracle 
Nederland one can infer that this conclusion is irrespective of  the fact that other taxpayers 
possibly may be worse off  under the new legislation.2660 According to the author, allowing 
Member States to gradually reduce existing restrictions is logical and fully in line with the 
objective of  progressive rather than full liberalization underlying the standstill clause under 
Article 64(1) TFEU. As rightly submitted by Advocate General Geelhoed in his Opinion in 
FII, in the absence of  such an interpretation, Member States would have an incentive to 
maintain existing restrictions rather than attempt to reduce such restrictions partially or fully.2661 

On the other hand, it follows from FII that legislation based on an approach which differs 
from that of  the previous law and which establishes new procedures falls outside the scope 
of  the standstill clause.2662 From Puffer, which was also decided in the context of  VAT, one 

2655 Cf., by analogy, ECJ 7 November 1996, C-126/94, Cadi Surgelés and others [1996] ECR I-5647, para. 23.

2656 CJEU 11 February 2010, C-541/08, Fokus Invest AG [2010] ECR I-1025, para. 48.

2657 Ibid., paras 45 et seq.

2658 CJEU 5 May 2011, C-384/09, Prunus, not yet reported, para. 36.

2659 Ibid. An analogy can be drawn in this latter regard with Danfoss. In this case, the ECJ ruled in the context 
of a standstill clause in the field of VAT that where after the entry into force of the Sixth Directive, the 
legislation of a Member State is amended in such a way as to reduce the scope of existing exclusions and 
thereby is brought into line with the objective of the Sixth Directive, that legislation must be considered to 
be covered by the said derogation; ECJ 11 December 2008, C-371/07, Danfoss and AstraZeneca [2008] ECR 
I-9549, para. 32.

2660 CJEU 15 April 2010, C-538/08 and C-33/09, X Holding and Oracle Nederland [2010] ECR I-3129, para. 70. 

2661 Opinion of Advocate General Geelhoed delivered on 6 April 2006, C-446/04, Test Claimants in the FII Group 
Litigation [2006] ECR I-11753, point 112.

2662 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 192. On 
the other hand, the mere introduction of procedural amendments does not, however, necessarily render 
the standstill clause inapplicable; cf. CJEU 11 February 2010, C-541/08, Fokus Invest AG [2010] ECR I-1025, 
paras 45 et seq.
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might infer by analogy that this even holds true when the results achieved under the amended 
legislation are, in essence, identical to those under the prior rules.2663 This would mean that 
even if  the taxpayer is neither better nor worse off  under the new legislation compared to 
the rules as they stood on 31 December 1993, the standstill clause might nevertheless be 
inapplicable where the amended legislation is based on an approach which differs from 
that of  the previous law and which establishes new procedures.2664 Lastly, it follows from 
Skatteverket v. A that provisions which, although in substance identical to legislation which 
existed on 31 December 1993, reintroduce an obstacle to the free movement of  capital 
which, following the repeal of  the earlier legislation, no longer existed after the said date, 
fall outside the scope of  Article 64(1) TFEU.2665 Thus, once an existing restriction has been 
abolished, it cannot be reintroduced.2666

In the second situation, the underlying tax legislation is amended afterwards and actually does 
lead to increasing restrictive effects in a particular case compared to the previous legislation. 
In other words, the taxpayer is worse off  under the new legislation compared to the rules as 
they stood on 31 December 1993. One can infer by analogy from Magoora and Puffer which 
were decided in the context of  VAT, that subsequent amendments by a Member State of  its 

2663 ECJ 23 April 2009, C-460/07, Puffer [2009] ECR I-3251, para. 93. From this case it furthermore follows that 
as far as provisions of national law which are interdependent are concerned, the characterization of one 
of the provisions as existing restriction also affects the other provision. Where, by contrast, the other 
provision can be applied autonomously of the first, amended rule, the other provision still falls under the 
scope of the standstill clause; ibid., paras 95 et seq. To a similar extent: Judgment delivered on 23 February 
2010 by the Court of Appeal, Test Claimants in the Franked Investment Group Litigation v. Commissioners 
of the Inland Revenue & Anor (Rev 1) [2010] EWCA Civ 103, Highlights & Insights on European Taxation 
2010/9, para. 85, which held that the contested restriction entailing the refusal to grant a credit for foreign 
taxes existed on 31 December 1993 and continued unchanged subsequently and that the introduction of 
the new “EUFT regime” had nothing to do with that restriction and was only directed at the way in which 
credit was to be calculated.

2664 See also Netherlands Supreme Court 17 December 2010, No. 10/01204, Vakstudie Nieuws 2010/65.12, para. 
3.3. In this case, the taxpayer was not worse off under the contested tax rule on the basis of which an 
annual deemed income had to be reported from investments in certain foreign, low-taxed investment 
companies, as defined, in comparison to the rules as they stood at the end of 31 December 1993. Still, the 
Supreme Court rightly examined whether the new legislation was, in substance, identical to the previous 
legislation. This question was answered in the affirmative and the Court considered that the fact that the 
rationale behind the contested tax measure had become less convincing over time was not relevant in that 
respect. See by contrast, however, Decision by the Finanzgericht of Munich dated 16 December 2008, 10 
K 4614/05, BeckRS 2008, para. 3, which only considered it relevant that the applied restriction in the case 
at hand already existed by the end of December 1993, as a result of which the taxpayer was not worse off, 
without further evaluating whether the underlying tax legislation has, in substance, remained identical to 
the previous legislation.

2665 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 49.

2666 In the same vein in the context of the standstill clause included in the Association Agreement with Turkey: 
CJEU 9 December 2010, C-300/09 and C-301/09, Toprak and Oguz, not yet reported, para. 60. With more 
reservation in the context of the standstill clause included in the Association Agreement with Turkey: 
A. Hoogenboom, ‘Moving forward by standing still? First admission of Turkish workers: comment on 
Commission v Netherlands (Administrative Fees)’, European Law Review 5 (2010): 712. 
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legislation which extend the scope of  the restrictions at issue as compared with the situation 
existing prior to the date at hand are excluded from the scope of  the standstill clause.2667 
Thus, amended legislation the effect of  which is to increase after the given date the extent 
of  existing restrictions, thus diverging from the objective of  the free movement of  capital, 
falls outside the scope of  the standstill clause.2668 A similar approach is found in the context 
of  the standstill clause under Article 41(1) of  the Additional Protocol of  the Association 
Agreement concluded between the Member States and Turkey in Tum and Dari. In this case, 
the ECJ ruled that this standstill clause prohibits the introduction of  any new measures 
having the object or effect of  making the movement of  capital subject to stricter conditions 
than those which resulted from the rules which applied to them by the relevant benchmark 
date in the Member State concerned.2669 The ECJ held that the standstill clause at issue is 
intended to “create conditions conducive to the progressive establishment of  freedom of  
establishment by way of  an absolute prohibition on national authorities from creating any 
new obstacle to the exercise of  that freedom by making more stringent the conditions 
which exist at a given time, so as not to render more difficult the gradual securing of  that 
freedom between the Member States and the Republic of  Turkey”.2670 

Thus, where an existing tax provision is modified after 31 December 1993 as a consequence 
of  which one or more restrictive elements are introduced, the latter elements should not be 
regarded as existing restrictions, irrespective of  whether the tax provision at hand remained 
identical in substance to the previous legislation. This even should apply in case a posterior 
amendment of  an existing provision introduces one or more restrictive elements and at the 
same time abolishes or mitigates one or more restrictive elements that previously existed, as 
one can infer from Soysal.2671 Insofar as a given taxpayer is impeded by the newly introduced 
restrictive elements, a Member State should no longer be able to rely on the standstill clause 
under Article 64(1) TFEU.2672 It similarly follows that, for instance, an increase of  the tax 
rate in the case of  a discriminatory tax is not covered by the standstill clause, even though 
the legislation at hand remains, in substance, the same.2673 

2667 ECJ 22 December 2008, C-414/07, Magoora [2008] ECR I-10921, para. 45.

2668 By analogy, ECJ 23 April 2009, C-460/07, Puffer [2009] ECR I-3251, para. 86.

2669 By analogy, ECJ 20 September 2007, C-16/05, Tum and Dari [2007] ECR I-7415, para 53. 

2670 Ibid., para. 61.

2671 ECJ 19 February 2009, C-228/06, Soysal [2009] ECR I-1031, paras 54-55.

2672 To the same extent: Schönfeld, Hinzurechnungsbesteuerung, 254: „Den an einer grenzüberschreitende 
Beteiligung interessierten Marktteilnehmern wird nämlich ein vormals bestehender Freiheitsgrad 
genommen.“ Accordingly, the German Bundesfinanzhof in its decision dated 26 November 2008 ruled that 
a posterior intensification of an existing anti-base erosion rule was not covered by the standstill clause 
under Article 64(1) TFEU; Decision by the Bundesfinanzhof of 26 November 2008 I R 7/08, Internationales 
Steuerrecht 7 (2009): 244-249, para. 19.

2673 In the same way, as regards the increase in internal taxation on bananas originating in the APC States under 
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In contrast to the above, not governed by the standstill clause are newly introduced 
restrictions that nonetheless apply to EU and non-EU investors equally. In Commission v. 
the Netherlands, decided in the context of  the standstill clauses under Article 41(1) of  the 
Additional Protocol to the Association Agreement concluded with Turkey and Article 13 
of  Decision No 1/80, the ECJ ruled “that the adoption of  measures which apply in the 
same way to both Turkish nationals and citizens of  the Union is not inconsistent with the 
standstill rules.” The ECJ subsequently held that if  such measures were applied to nationals 
of  Member States but were not also imposed on Turkish nationals, “Turkish nationals 
would be placed in a more favourable position than citizens of  the Union, which would 
be clearly contrary to the requirement laid down in Article 59 of  the Additional Protocol, 
under which the Republic of  Turkey may not receive more favourable treatment than that 
which Member States grant to one another pursuant to the EC Treaty.”2674 This approach 
of  the ECJ is very understandable as the objective of  international economic integration 
underlying the idea of  freedom of  investment between Member States and non-Member 
States would not be reached if  certain privileges were to be granted to third countries which 
are not available for other Member States. 

On balance, one can conclude the following. The standstill clause under Article 64(1) TFEU 
is not applicable in the case of  posterior amendments of  the underlying tax legislation 
which actually result in increasing restrictive effects in a particular case compared to those 
under the previous legislation. In other words, if  the taxpayer is worse off  under the new 
legislation compared to the rules as they stood on 31 December 1993, the standstill clause 
under Article 64(1) TFEU remains inapplicable, even if  the underlying legislation has, in 
substance, not changed or at the same time abolishes or mitigates one or more restrictive 
elements that previously existed. On the other hand, if  an existing restriction has been 
reduced after the said date, the standstill clause remains applicable. In such a case, the 
taxpayer is better off  compared to the situation prior to the amendment. The same applies 
where the underlying tax legislation is amended afterwards, but does not lead to increasing 
or decreasing restrictive effects in a particular case compared to the previous legislation. In 
such a case, the taxpayer is neither better nor worse off  under the new legislation compared 
to the rules as they stood on 31 December 1993. This might be different, however, where 
the amended legislation is based on an approach that differs from that of  the previous 

the standstill clause under the Lomé Convention, ECJ 12 December 1995, C-469/93, Amministrazione delle 
Finanze dello Stato v. Chiquita Italia SpA [1995] ECR I-4533, para. 63. Nonetheless, one can infer from Camar, 
decided in the context of Article 1 of Protocol No. 5 on bananas annexed to the Fourth Lomé Convention, 
that in so far as an increase of tax is confined to adjusting the tax to take account of inflation in order to 
maintain the actual taxation at a consistent level, no new restriction exists; ECJ 29 April 2010, C-102/09, 
Camar Srl [2010] ECR I-4045, para. 47. 

2674 CJEU 29 April 2010, C-92/07, Commission v. the Netherlands [2010] ECR I-3683, para. 62.

Chapter VIII Freedom of investment between the Member States and third countries: The temporal scope



689

2.1.7 The adoption of secondary EU law after 31 December 1993 

law and which establishes new procedures. Finally, once an existing restriction has been 
abolished, it cannot be reintroduced. 

In the author’s view, the approach followed by the ECJ in the above case law is in line with 
the idea of  progressive rather than full liberalization underlying the standstill clause and can 
be endorsed to the extent the ECJ focuses on the actual new restrictive effects of  posterior 
amendments in national tax legislation which worsen the position of  the taxpayer. By doing 
so, the ECJ gives preference to the objective of  international economic integration over 
Member States’ apparent wish to partially maintain their sovereignty with respect to capital 
movements between the Member States and third countries. To the extent the ECJ focuses 
solely on the underlying legislation rather than on the actual restrictive effects, the result is 
less convincing since taxpayers may be able to claim a higher degree of  liberalization even 
though their factual situation has not worsened compared to the situation as would have 
existed on 31 December 1993. In the author’s view, this approach creates an unfair balance 
between Member States’ apparent wish to partially maintain their sovereignty with respect 
to capital movements between the Member States and third countries, on the one hand, 
and the objective of  international economic integration, on the other. In addition, the two 
different approaches introduced by the ECJ cannot always easily be distinguished. This 
is evidenced by the ECJ’s ruling in Skatteverket v. A. In this case, the contested Swedish 
tax legislation, basically providing for a tax exemption in the case of  certain business 
restructurings, discriminated against investments made in Switzerland as from 1992. This 
legislation was fully withdrawn after 1 January 1994 and reintroduced in 1995. Advocate 
General Bot concluded that no existing restriction was present as from 1995. He stated 
that the words “restrictions which exist on 31 December 1993” presuppose that the legal 
provisions relating to the restriction in question have formed part of  the national legal order 
continuously since 31 December 1993.2675 The ECJ, however, ruled otherwise and held that 
the exemption at issue was removed continuously, at the very least with effect from 1992, 
for dividends paid by Swiss companies.2676 In the author’s view, the desirable approach would 
be that the ECJ would only look at the actual restrictive effects on the taxpayer rather than 
to the underlying legislation as a whole. 

2.1.7 The adoption of secondary EU law after 31 December 1993 

The standstill provision under Article 64(1) TFEU covers restrictions that already existed 
on 31 December 1993 not only under national law, but also under Union law. As was 

2675 Opinion of Advocate General Bot delivered on 11 September 2007, C-101/05, Skatteverket v. A [2007] ECR 
I-11531, point 111. 

2676 ECJ 18 December 2007, C-101/05, Skatteverket v. A [2007] ECR I-11531, para. 51.
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demonstrated in Chapter IV.2, a number of  directives and other arrangements in the 
field of  corporate income taxation are applicable within the Union. These secondary EU 
law instruments aim at the removal of  tax distortions within the Union and do not, in 
principle, cover the relationships between the Member States and third countries. As was 
demonstrated in the Chapter IV.2, the Parent-Subsidiary Directive, the Interest & Royalty 
Directive, the Merger Directive and the Arbitration Convention generally require eligible 
companies to have the nationality of  and to be tax resident in one of  the Member States. 
It follows that third-country investments fall, in principle, outside the scope of  these 
instruments. The question comes up as to the extent to which these territorial and personal 
restrictions to the Union territory and to Union nationals can be evaluated in the light of  
the standstill clause under Article 64(1) TFEU. In the author’s opinion, these limitations 
do not constitute “restrictions” within the meaning of  the standstill clause.2677 The reason 
is that these directives do not introduce any restrictive measures vis-à-vis third countries 
but, by contrast, only reduce the number of  company tax restrictions between the Member 
States. They do not specifically prescribe how Member States should act in their relations 
with third countries in the areas covered by these instruments. Neither directives nor their 
implementation in the legal order of  the Member States therefore constitute a restriction 
under Union law vis-à-vis third countries within the meaning of  Article 64(1) TFEU.2678 To 
the extent a Member State applies a domestic restrictive CIT measure vis-à-vis any third 
country in the areas governed by the above directives, the date on which that restriction was 
introduced in that Member State’s tax legislation, and not the date of  implementation of  the 
relevant directive, must be referred to when examining whether such a national restriction 
falls under the scope of  Article 64(1) TFEU. 

As far as the Mutual Assistance Directive and the Recovery Directive are concerned, it can be 
observed that these directives introduce rather than reduce a number of  restrictions within 
the Union, although these restrictions are likely to be justified. However, these directives 
leave, in principle, investments in third countries unaffected. For the same reasons as set 
out above, Article 64(1) TFEU therefore does not come into play in the context of  these 

2677 This is apart from the question that restrictive measures adopted at Union level may be acceptable or 
justified even if such a measure would not be justified if adopted by one or more individual Member 
States. See in more detail Chapter V.2.6.3.10. 

2678 In this respect, it is interesting to see that in particular in the field of the taxation on the raising of capital, 
specific restrictions vis-à-vis third countries apply. For instance, the transfer from a third country to a 
Member State of the effective centre of management of a company whose registered office is in a third 
country may be subject to capital duty according to Article 4(1)(e) of the Capital Duty Directive. The 
Netherlands Supreme Court, however, did not see occasion to refer the question as to the relationship 
between Article 4(1)(e) of the said directive and Article 63 TFEU, given the fact that the former provision 
already existed on 31 December 1993; cf. Netherlands Supreme Court 12 August 2005, No. 39 935, 
Beslissingen in Belastingzaken 18 (2006).
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directives. It follows that the provisions included in the directives and other arrangements 
adopted within the Union in the field of  company law which are confined to intra-Union 
situations only cannot be regarded as a “restriction under Union law” within the meaning 
of  the standstill clause under Article 64(1) TFEU. 

2.1.8 Article 64(1) TFEU is not concerned with restrictions on the personal scope of the free 
movement of capital

In Chapter VI.4.2.2, it was established that the free movement of  capital under Article 
63(1) TFEU does not impose any nationality requirements. This means that companies 
incorporated under the laws of  a non-Member State fall under the personal scope of  this 
provision. In this regard, the question arises whether the standstill clause under Article 64(1) 
TFEU also safeguards existing restrictions on the personal scope of  the free movement 
of  capital. In the author’s opinion, this question must be answered in the negative. The 
reason is that even under the former Directive 88/361, which entered into force as from 
1 July 1990, the free movement of  capital was applicable irrespective of  the nationality of  
the investor. Only the investor’s place of  residence was of  relevance. Since third-country 
nationals could already rely on the free movement of  capital ratione personae under the former 
Directive, it can reasonably be assumed that the standstill clause under Article 64(1) TFEU, 
which became effective as from 1 January 1994, does not aim at restricting the scope ratione 
personae of  the free movement of  capital under Article 63(1) TFEU.2679 This means that, for 
example, the application of  a restrictive CIT measure by a Member State to income derived 
by a company which has been incorporated according to the laws of  a third country but 
which has its place of  central management and control in another Member State, cannot be 
safeguarded by Article 64(1) TFEU. 

2.1.9 Relationship with the free movement of payments

Based on its wording, the standstill clause under Article 64(1) TFEU only safeguards existing 
restrictions on certain capital movements between the Member States and third countries. 
It is not concerned with any restrictions on the free movement of  payments. This can be 
explained by the fact that the movement of  payments between the Member States and third 
countries was already liberalized to a large extent by virtue of  the obligations in the context 
of  the IMF. It was probably for that reason not felt necessary to safeguard certain existing 
restrictions on movements of  payments.2680 This raises the question as to the extent to which 

2679 In the same sense, W. Meilicke & J. Sedemund, ‘Welche Steuer sind nach dem Manninen-Urteil des EuGH in 
Deutschland anzurechnen?’, Der Betrieb 38 (2005): 2042. 

2680 See, for example, Mohamed, 110-111; Ress & Ukrow, at 80 and 84. 
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a company tax measure which restricts both the free movement of  capital and the free 
movement of  payments at the same time is governed by the standstill clause under Article 
64(1) TFEU. 

From the outset it is observed that this question is of  limited relevance as far as CIT 
measures are concerned. The reason is that, as was demonstrated in Chapter VI.6, the free 
movement of  payments under Article 63(2) TFEU is of  no or only limited significance for 
the application by a Member State of  a restrictive CIT measure in situations involving third-
country investment since generally the link between such a measure and the movement of  
payments is too tenuous or indirect. Absent an actual restriction on the free movement 
of  payments, one no longer needs to evaluate such a measure in the light of  Article 64(1) 
TFEU. Nevertheless, this question essentially boils down to the question of  concurrence in 
the context of  the standstill clause and has already been discussed in section 2.1.4 of  this 
chapter. Hence, on the basis of  Trapeza tis Ellados referred to in that chapter2681, the conclusion 
drawn there is equally valid here. This means that where a CIT measure restricts the free 
movement of  capital and the free movement of  payments at the same time, the standstill 
clause under Article 64(1) TFEU is no longer applicable. It is admitted, however, that this 
conclusion does not find full support in the case law of  the ECJ until now. Rather, one 
could draw the opposite conclusion from FII and Holböck. Notably in FII, the ECJ has ruled 
that restrictions on capital movements involving direct investment or establishment within 
the meaning of  Article 64(1) TFEU extend “not only to national measures which, in their 
application to capital movements to or from non-member countries, restrict investment or 
establishment, but also to those measures which restrict payments of  dividends deriving from them [italics 
added, DS].”2682 One could therefore infer from this case law that restrictive CIT measures 
on dividend, interest and royalty payments are not excluded from the scope of  the standstill 
clause under Article 64(1) TFEU.2683 In the author’s view, this case law could be explained if  
one is to accept that restrictive CIT measures generally do not, in terms of  access, affect the 
free movement of  payments. In such a case, the question of  concurrence between the free 
movement of  capital and the free movement of  payments in the context of  the standstill 
clause no longer comes into play.

2681 ECJ 27 October 2005, C-329/03, Trapeza tis Ellados AE [2005] ECR I-9341, para. 32.

2682 ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR I-11753, para. 183. 
See also ECJ 24 May 2007, C-157/05, Holböck [2007] ECR I-4051, para. 36. 

2683 In the same vein: P.J. Wattel, Case note to Test Claimants in the FII Group Litigation in Beslissingen in 
Belastingzaken 130 (2007), para. 21 and, based on Holböck, Cordewener, Kofler & Schindler, ‘Free Movement 
of Capital, Third Countries: Exploring the Outer Boundaries’, 375. 
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2.1.10 Relationship with the repealed grandfather clause under Article 73e EC (old)

It is recognized that a second exception on the free movement of  capital applied ratione 
temporis by virtue of  Article 73e EC (old). According to this provision, Member States which, 
on 31 December 1993, enjoyed a derogation on the basis of  existing Community law, were 
allowed to maintain restrictions on movements of  capital authorized by such derogations 
as existed on that date. These restrictions were allowed to be maintained, however, until 
31 December 1994 at the latest. The question comes up whether this provision adversely 
impacts the scope of  the standstill clause under Article 64(1) TFEU in that derogations 
based on Article 64(1) TFEU would no longer be permissible after 31 December 1994. 
In the author’s view, this question must be answered in the negative. It is submitted 
that the former provision merely aimed at the grandfathering of  existing measures that, 
notwithstanding the complete liberalization as from 1 July 1990, still legitimately restricted 
certain capital movements within the European Community. It is of  no relevance for the 
application ratione temporis of  the free movement of  capital vis-à-vis third countries. Notably, 
this provision does not affect the period during which the restrictions may be maintained 
by virtue of  Article 64(1) TFEU.2684 This is evidenced by the fact that this provision was 
repealed with the entry into force of  the Nice Treaty on 1 February 2003. If  Article 73e 
EC (old) were to limit the period during which restrictions vis-à-vis third countries could 
be applied under the standstill clause, one would expect that Article 64(1) TFEU would 
have been amended correspondingly at that time. The case law of  the ECJ does not give 
any indication that the transitional period during which existing restrictions towards third 
countries could be applied by virtue of  Article 64(1) TFEU would expire after 31 December 
1994. Article 73e EC (old) is therefore of  no relevance for the application ratione temporis of  
the free movement of  capital vis-à-vis third countries.

2.1.11 Consequences of incompatibility with the standstill clause under Article 64(1) TFEU

Below, the conditions have been explored under which a newly introduced restrictive CIT 
measure is governed by the standstill clause under Article 64(1) TFEU. The question arises, 
however, what the consequences are if  a corporate income tax restriction did not yet exist 
on 31 December 1993 within the meaning of  this provision. The answer to this question 
is clear in case a new tax measure is adopted by a given Member State after the said date 
whereas that measure did not yet exist before that date. In such a case, this restriction is 
not protected by the standstill clause and should therefore remain fully inapplicable. Less 
certain is what holds if  a certain restriction already existed by the end of  31 December 
1993, but was broadened after this date. In the author’s view, Article 64(1) TFEU requires 

2684 In a similar vein: Honrath, 142; Kimms, 194; Mohamed, 223.
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the Member State to disapply the contested restriction in such a case, but only to the 
extent this restriction did not already exist on 31 December 1993. In would be at odds 
with the idea of  progressive rather than full liberalization underlying the standstill clause to 
require Member States to fully withdraw the contested tax restriction also to the extent this 
restriction already existed on 31 December 1994. This conclusion finds confirmation in the 
academic literature and in the case law of  the ECJ.2685 Notably, from Cadi Surgelés, decided in 
the context of  custom duties, one can infer that a comparison should be made between the 
amount currently payable and the amount which would have been payable under the rules 
in force on the above reference date. According to this decision, only the amount, if  any, 
by which the former exceeds the latter must be regarded as incompatible with the Treaty.2686

The above conclusion is, however, notwithstanding the fact that there still must be a legal 
basis under the domestic law of  the Member State concerned enabling that Member State 
to apply the contested company tax restriction only partially, i.e. only to the extent the 
amount of  tax payable does not exceed the amount of  tax that would have been due under 
the contested company tax measure on 31 December 1993. Whether or not such a legal 
basis exists is in principle a matter of  the domestic law of  the Member State concerned. 
Reference is made to Chapter VII.5.7 in this regard, where the same question is examined 
in more detail in the context of  the consequences of  incompatibility of  a national CIT 
measure with the Treaty freedoms and which analysis is similarly valid here. 

2.1.12 Synthesis and conclusions

Standstill clauses constitute a system of  progressive rather than full liberalization. To that 
extent, they can be perceived as promoting international economic integration and the 
idea of  international tax neutrality to a limited extent only. As far as the considerations 
underlying the standstill clause under Article 64(1) TFEU are concerned, it is apparent 
that Member States wished to partially maintain their sovereignty with respect to capital 
movements between the Member States and third countries. There is, however, no evidence 
that Article 64(1) TFEU was explicitly designed to preserve Member States’ sovereignty in 
the area of  corporate income taxation. Nonetheless, when interpreting Article 64(1) TFEU 
in the field of  corporate income taxation, a fair balance should be sought between the 
Member States’ apparent wish to partially maintain their sovereignty with respect to capital 
movements between the Member States and third countries, on the one hand, and the 
objective of  international economic integration, on the other. In the author’s view, this fair 

2685 To the same extent: Lang, Lüdicke & Reich, 711. 

2686 Cf., by analogy, ECJ 7 November 1996, C-126/94, Cadi Surgelés and others [1996] ECR I-5647, para. 28 and 
para. 30.
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2.1.12 Synthesis and conclusions

balance can be achieved if  one is to interpret the idea of  restrictions under Article 64(1) 
TFEU in the field of  corporate income taxation neither more broadly nor more restrictively 
than the idea of  restrictions as it is understood under the liberalization provisions relating 
to the free movement of  capital. This has the following implications. 

The standstill clause under Article 64(1) TFEU requires the contested corporate income tax 
restriction to involve one of  the listed categories of  capital movement. This implies that there 
must be some causal link between the contested company tax measure at issue, on the one 
hand, and the movement of  one of  the said categories of  capital, on the other. No causality 
exists if  the restrictive effects on direct investment (including real estate), establishment, the 
provision of  financial services and/or the admission of  securities to capital markets are from 
the viewpoint of  the contested company tax measure at issue, only coincidental. On the 
other hand, Article 64(1) TFEU does not require specificity of  a given capital restriction, in 
that a CIT measure must specifically be targeted to direct investments, including real estate, 
establishment, the provision of  financial services and/or the admission of  securities to 
capital markets. Furthermore, restrictions on outward direct investments or outward financial 
services may also be covered by the standstill clause under Article 64(1) TFEU. Hence, the 
Member States’ wish to partially maintain their sovereignty with respect to capital movements 
between the Member States and third countries prevails over the objective of  international 
economic integration. On the other hand, the application of  the standstill clause can be 
excluded where a restrictive CIT measure involves both a capital movement which is and 
a capital movement which is not listed in Article 64(1) TFEU, or where a CIT measures 
restricts both the free movement of  capital and the free movement of  payments.

The question has furthermore been examined as to what should hold when a CIT measure 
that existed on 31 December 1993 is amended afterwards. In this regard, one can conclude 
the following. The standstill clause under Article 64(1) TFEU is not applicable in the case 
of  posterior amendments of  the underlying tax legislation which actually result in increasing 
restrictive effects in a particular case compared to those under the previous legislation. In 
other words, if  the taxpayer is worse off  under the new legislation compared to the rules as 
they stood on 31 December 1993, the standstill clause under Article 64(1) TFEU remains 
inapplicable, even if  the underlying legislation has, in substance, not changed or at the same 
time abolishes or mitigates one or more restrictive elements that previously existed. On 
the other hand, if  an existing restriction has been reduced after the said date, the standstill 
clause remains applicable. In such a case, the taxpayer is better off  compared to the situation 
prior to the amendment. The same applies where the underlying tax legislation is amended 
afterwards, but does not lead to increasing or decreasing restrictive effects in a particular case 
compared to the previous legislation. In such a case, the taxpayer is neither better nor worse 
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off  under the new legislation compared to the rules as they stood on 31 December 1993. 
This might be different, however, where the amended legislation is based on an approach 
which differs from that of  the previous law and which establishes new procedures. Finally, 
once an existing restriction has been abolished, it cannot be reintroduced.

The approach followed by the ECJ is in line with the idea of  progressive rather than full 
liberalization underlying the standstill clause and can be endorsed to the extent the ECJ 
focuses on the actual new restrictive effects of  posterior amendments in national tax 
legislation which worsen the position of  the taxpayer. To the extent the ECJ focuses solely 
on the underlying legislation rather than on the actual restrictive effects, the result is less 
convincing, since taxpayers may be able to claim a higher degree of  liberalization even 
though their factual situation has not worsened compared to the situation as it would have 
existed on 31 December 1993. In the author’s view, this approach creates an unfair balance 
between Member States’ apparent wish to partially maintain their sovereignty with respect 
to capital movements between the Member States and third countries, on the one hand, and 
the objective of  international economic integration, on the other. In the author’s view, the 
desirable approach would be that the ECJ would only look at the actual restrictive effects on 
the taxpayer at hand rather than at the underlying legislation as a whole. 

Finally, once it has been established that a restrictive CIT measure infringes the standstill 
clause under Article 64(1) TFEU, Member States are subsequently required to disapply the 
contested restriction in such a case, but only to the extent this restriction did not already exist 
on 31 December 1993. This is, however, without prejudice to the fact that there still must be 
a legal basis under the domestic law of  the Member State concerned enabling that Member 
State to apply the contested company tax restriction only partially, i.e. only to the extent the 
amount of  tax payable does not exceed the amount of  tax that would have been due under 
the contested company tax measure on 31 December 1993. 

2.2 No general standstill clause relating to the free movement of 
capital under the EEA Agreement 

As far as the question is concerned as to the impact of  standstill clauses on corporate 
income tax restrictions applied by a Member State on the free movement of  capital under 
Article 40 of  the EEA Agreement, it suffices to observe that the EEA Agreement only 
contains several specific standstill clauses relating to the free movement of  capital which 
are directed to the EFTA States that are party to this Agreement (i.e. Norway, Iceland and 
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Liechtenstein).2687 By contrast, it does not contain a standstill clause permitting the EU 
Member States to continue to apply certain restrictive company measures vis-à-vis the said 
EFTA States. It is true that some specific standstill clauses relating to the free movement 
of  capital may apply in the relationships between the twelve Member States which acceded 
to the Treaty in 2004 and in 2007 and the above EFTA States. However, for the reasons set 
out in the introduction to this chapter, these specific clauses are excluded from this study 
and will therefore not be discussed in more detail. It can therefore be concluded that the 
application by a Member State of  a corporate income tax restricting the free movement of  
capital under Article 40 of  the EEA Agreement is not governed by any general standstill 
provisions included in the EEA Agreement.

2.3 Standstill clauses and the free movement of capital under the 
Association, Partnership and Cooperation Agreements and their 
impact in the field of corporate income taxation

2.3.1 Introduction

As was established in Chapter V.2.2, the APC Agreements concluded between the Union and 
third countries provide, to a greater or lesser extent, for the free movement of  capital between 
the Member States and the respective third country. In addition, it can be established that 
most of  these agreements contain a standstill clause which basically prohibits the Member 
States, without prejudice to the liberalization of  capital movements already required under 
the APC Agreement, to introduce new restrictions on the free movement of  capital after 
the entry into force of  that Agreement. In the sections below, the various clauses and their 
impact on the application by a Member State of  restrictive CIT measures on income from 
investments involving third countries in examined more closely. 

2.3.2 Europe Agreements

The Europe Agreements can basically be divided into two categories according to the type 
of  standstill clause relating to the free movement of  capital they contain. The first type of  
standstill clause can be found in the Europe Agreements concluded with Bulgaria, the Czech 
Republic, Hungary, Poland, Romania, Slovakia and Slovenia. Taking the Europe Agreement 
concluded with Bulgaria as a benchmark in this regard, the Member States are required as from 
the entry into force of  the Agreement, not to introduce any new foreign exchange restrictions 
on the movement of  capital and current payments connected therewith between residents of  

2687 See Annex 12 to the EEA Agreement.
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the Community and Bulgaria and to not make the existing arrangements more restrictive.2688 It is 
submitted that the impact of  this type of  standstill clause on Member States’ CIT systems must be 
considered limited. The reason is that this type of  clause is only concerned with the introduction 
of  new foreign exchange restrictions. Restrictive CIT measures are therefore excluded from the 
scope of  these clauses as these measures have no bearing on foreign exchange restrictions. 

This is, however, different as regards the second type of  standstill clause which can be 
found in the Europe Agreements concluded with Estonia, Latvia and Lithuania. Taking the 
Europe Agreement concluded with Estonia as a benchmark in this regard, Article 61(3) of  
this Agreement requires the Member States not to introduce any new restrictions on the 
movement of  capital between residents of  the Community and Estonia and to not make 
the existing arrangements more restrictive.2689 Contrary to the first type of  standstill clause 
discussed above, this provision applies to any new restrictions on the movement of  capital, 
thus potentially bringing restrictive CIT measures within its scope as well.

The question arises as to what the impact is of  this standstill clause on Member States’ 
CIT systems. In this regard, the ECJ’s ruling in Savas is of  relevance. This case concerned 
a similarly drafted standstill clause under Article 41(1) of  the Additional Protocol of  the 
Association Agreement concluded between the Member States and Turkey. This provision 
stipulates that Member States must refrain from introducing between themselves and Turkey 
any new restrictions on the freedom of  establishment and the free movement of  services.2690 
In Savas the ECJ recognized that this provision does not in itself  provide for any right of  
establishment.2691 Nonetheless, it explicitly held that the standstill clause in Article 41(1) 
of  the Additional Protocol precludes a Member State “from adopting any new measure 
having the object or effect of  making the establishment, and, as a corollary, the residence 
of  a Turkish national in its territory subject to stricter conditions than those which applied 
at the time when the Additional Protocol entered into force with regard to the Member 
State concerned.”2692 In subsequent case law, the ECJ has repeated its earlier decision and 

2688 Cf. Article 61(2) of the Bulgarian Agreement: “Without prejudice to paragraph 1, the Member States, as from 
the entry into force of the Agreement, and Bulgaria as from the end of the fifth year following the entry 
into force of the Agreement, shall not introduce any new foreign exchange restrictions on the movement 
of capital and current payments connected therewith between residents of the Community and Bulgaria 
and shall not make the existing arrangements more restrictive.”

2689 Cf. Article 61(3) of the Estonian Agreement: “Without prejudice to paragraph 1, the Member States and 
Estonia shall not introduce any new restrictions on the movement of capital and current payments 
connected therewith between residents of the Community and Estonia and shall not make the existing 
arrangements more restrictive.”

2690 Cf. Article 41(1) of the Additional Protocol: “The Contracting Parties shall refrain from introducing between 
themselves any new restrictions on the freedom of establishment and the freedom to provide services.”

2691 Ibid., para. 64.

2692 Ibid., para. 69. 
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clarified that “Article 41(1) of  the Additional Protocol prohibits the introduction, as from 
the date of  entry into force of  the legal act of  which that provision forms part in the host 
Member State, of  any new restrictions on the exercise of  freedom of  establishment or 
freedom to provide services.”2693 It follows that this provision prohibits the introduction by 
a Member State of  new restrictions on the freedom of  establishment and/or services and 
hence establishes a regime of  progressive liberalization. 

It is recognized that the above case law was handed down in the context of  the Association 
Agreement concluded with Turkey. As a result, the question comes up whether this case 
law is also applicable with regard to the standstill clause of  Article 61(3) of  the Estonian 
EA. In this regard, it is established that both the wording of  these standstill clauses as well 
as their objectives cannot be regarded as being materially different. In Savas and Abatay and 
Others the ECJ considered these factors decisive for transposing the interpretation given to 
one standstill clause to another.2694 In addition, Article 61(3) of  the Estonian EA does not 
provide for any clear indications that a deviating interpretation should be adhered to. This 
is confirmed when a comparison is made between the common objectives of  the Estonian 
EA and the Association Agreement concluded with Turkey, both of  which entail, inter alia, 
the promotion of  liberalization of  international trade. It is therefore concluded that the 
standstill clause under Article 61(3) of  the Estonian EA prohibits the introduction of  new 
restrictions on the free movement of  capital between the Union and Estonia and hence 
establishes, like Article 64(1) TFEU, a regime of  progressive liberalization. 

This conclusion raises the question whether the assessment of  newly introduced corporate 
income tax restrictions in the light of  Article 61(3) of  the Estonian EA can be based on the 
same approach as that taken under Article 64(1) TFEU. In this regard, it is emphasized that 
the main difference in approach between both provisions is that Article 64(1) TFEU allows 
Member States to maintain in force certain restrictive measures whereas Article 61(3) of  
the Estonian EA prohibits the Member States from introducing new restrictions on capital 
movements. As was established earlier, both types of  clauses in fact constitute the two sides 
to a system of  progressive liberalization.2695 Notwithstanding this difference in approach, 
both provisions have the effect of  a prohibition of  the introduction of  new restrictions 
on the free movement of  capital. In the author’s view, the rationale behind both standstill 
clauses and the common objectives of  the free movement of  capital vis-à-vis third countries 

2693 ECJ 20 September 2007, C-16/05, Tum and Dari [2007] ECR I-7415, para. 69; ECJ 19 February 2009, C-228/06, 
Soysal [2009] ECR I-1031, paras 47 and 49; ECJ 21 October 2003, C-317/01 and C-369/01, Abatay and Others 
/ Nadi Sahin [2003] ECR I-12301, para. 64.

2694 ECJ 11 May 2000, C-377/98, Savas [2000] ECR I-2927, para. 50; ECJ 21 October 2003, C-317/01 and C-369/01, 
Abatay and Others / Nadi Sahin [2003] ECR I-12301, paras 70-74.

2695 See, by analogy, ECJ 9 March 2006, C-323/03, Commission v. Spain [2006] ECR I-2161, para. 62.
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under Article 63(1) TFEU and Article 61(1) of  the Estonian EA entailing liberalization of  
international capital movements, justify the conclusion that the concept of  new restrictions 
under both provisions must be given the same meaning. This conclusion in confirmed by 
the ECJ’s ruling in Toprak and Oguz in which the ECJ referred, when interpreting Article 
41(1) of  the Additional Protocol of  the Association Agreement concluded between the 
Member States and Turkey, to the interpretation given by the ECJ to the standstill clause 
under Article 64(1) TFEU.2696 Further confirmation for this conclusion can be derived from 
the ECJ’s ruling in Savas where the ECJ transposed the interpretation given to the standstill 
clause under Article 53 EC (repealed by the Treaty of  Amsterdam) to the standstill clause in 
Article 41(1) of  the Additional Protocol of  the Association Agreement concluded between 
the Member States and Turkey.2697 It follows that the question whether newly introduced 
corporate income tax restrictions are prohibited under Article 61(3) of  the Estonian EA 
must be addressed on the basis the same approach taken in section 2 of  this chapter in the 
context of  the standstill clause under Article 64(1) TFEU.

This raises the question whether the conclusions drawn in the context of  Article 64(1) 
TFEU can mutatis mutandis be transposed in the context of  Article 61(3) of  the Estonian 
EA as well. According to the author, this question must be answered in the affirmative in 
that both provisions govern inward and outward investments. This is because the wording 
of  Article 61(3) of  the Estonian EA does not give any indication for drawing a conclusion 
to the contrary. The same holds true in that the concept of  restriction applied in Article 
61(3) of  the Estonian EA must be understood as discriminatory restrictions which cannot 
be justified.2698 However, in the author’s view, the answer must be negative to the extent 
the wording of  Article 64(1) TFEU materially differs from that of  Article 61(3) of  the 
Estonian EA. More in particular, unlike Article 64(1) TFEU, the standstill clause at issue 
under the Estonian EA does not limit its scope to certain categories of  capital movement, 
like those involving direct investments and the provision of  financial services. It follows that 
Article 61(3) of  the Estonian EA also applies to other categories of  capital movement. This 
conclusion is not altered by the fact that Article 61(1) of  the Estonian EA only liberalizes 
certain categories of  capital movement, such as direct investments. Rather, it is precisely 
those restrictive measures relating to the categories of  capital movement not yet liberalized 
under Article 61(1) of  the Estonian EA that must fall under the scope of  the standstill 
clause under Article 61(3) of  the Estonian EA. Otherwise, Article 61(3) of  the Estonian 
EA would be meaningless. 

2696 CJEU 9 December 2010, C-300/09 and C-301/09, Toprak and Oguz, not yet reported, para. 57. 

2697 See, by analogy, ECJ 15 July 1964, 6/64, Costa v. E.N.E.L. [1964] ECR 1141 and ECJ 11 May 2000, C-377/98, 
Savas [2000] ECR I-2927, para. 47. 

2698 To a similar extent: Basalykas, 485.
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A final question is whether Article 61(3) of  the Estonian EA can be regarded as directly 
applicable. From Costa versus E.N.E.L. and Savas one can infer that this question must be 
answered in the affirmative. In the first case, the ECJ ruled with respect to Article 53 EC (old), 
which prohibited the Member States from introducing any new restrictions on the right of  
the freedom of  establishment, that this provision amounts legally to a duty not to act, which 
is neither subject to any conditions nor, as regards its execution or effect, to the adoption of  
any measures either by the Member States or the Commission.2699 As a result, the ECJ held 
that this provision was capable of  having direct effect. In Savas, subsequently, the ECJ had 
to hold on the direct effect of  the standstill clause in Article 41(1) of  the Additional Protocol 
of  the Association Agreement concluded between the Member States and Turkey, as already 
discussed above. Since the wording of  this provision is almost identical to Article 53 EC 
(old), the ECJ ruled that it must be regarded directly applicable for the same reasons.2700 This 
conclusion was not invalidated by the purpose and subject of  this Association Agreement.2701 
According to the author, it follows by analogy that Article 61(3) of  the Estonian EA must be 
held directly applicable as the wording of  this provision does not substantially deviate from 
that of  the standstill clauses under consideration in Costa versus E.N.E.L. and Savas.

2.3.3 Stabilisation and Association Agreements

As regards the standstill clause relating to the free movement of  capital included in the 
Stabilisation and Association Agreements, it suffices to observe that all these agreements 
contain a standstill provision relating to the free movement of  capital which is drafted 
in a similar way as the standstill clause under the Estonian EA discussed in the previous 
section.2702 Therefore, it is safe to conclude that the analysis made in the context of  the latter 
agreement is similarly valid as regards the similarly worded standstill clauses included in the 
Stabilisation and Association Agreements. 

2.3.4 Partnership and Cooperation Agreements

As regards the standstill clause relating to the free movement of  capital included in 
the Partnership and Cooperation Agreements, a distinction can be made between the 
Agreement concluded with Russia and the other Agreements. As far as the former is 

2699 ECJ 15 July 1964, 6/64, Costa v. E.N.E.L. [1964] ECR 1141.

2700 ECJ 11 May 2000, C-377/98, Savas [2000] ECR I-2927, para. 48. 

2701 Ibid., para. 51.

2702 Cf., for instance, Article 60(3) of the Agreement concluded with Croatia: “Without prejudice to paragraph 
1, the Parties shall not introduce any new restrictions on the movement of capital and current payments 
between residents of the Community and Croatia and shall not make the existing arrangements more 
restrictive.”
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concerned, it can be observed that this Agreement contains a standstill provision relating 
to the free movement of  capital which is drafted in a comparable way as the standstill 
clause under the Estonian EA discussed above, albeit subject to some derogations which 
nonetheless are immaterial as far as a restrictive CIT measures are concerned.2703 It is 
therefore safe to conclude that the analysis made in the context of  this agreement is 
similarly valid as regards the relevant standstill clause in the Partnership and Cooperation 
Agreement concluded with Russia. As far as the other agreements are concerned, it can be 
observed that the provisions relating to the free movement of  capital in these agreements 
include standstill clauses similar to that under the Europe Agreement concluded with 
Bulgaria as discussed above in section 2.3.2 of  this chapter.2704 It follows by analogy that 
restrictive CIT measures fall outside the scope of  these clauses as CIT measures have no 
bearing on foreign exchange restrictions.

2.3.5 Euro-Mediterranean Association Agreements

Regarding the standstill clause relating to the free movement of  capital under the Euro-
Mediterranean Association Agreements, a distinction can be made between the Agreements 
concluded with Algeria, Egypt, Morocco, the Palestinian Authority and Tunisia, on the 
one hand, and the Agreements concluded with Israel, Jordan and Lebanon, on the other. 
The first group of  agreements does not include any standstill clauses related to the free 
movement of  capital. Therefore, CIT measures, insofar as they restrict the free movement 
of  capital between the Union and one of  the third countries concerned, do not fall within 
the ambit of  a standstill clause. 

The second category of  standstill clauses can be found in the agreements concluded with 
Israel, Jordan and Lebanon. The wording of  these clauses is virtually the same as that under 
the standstill clause under Article 64(1) TFEU.2705 There is only one material difference. Taking 

2703 Cf., for instance, Article 52(5) of the Partnership Agreement concluded with Russia: “Without prejudice to 
paragraphs 6 and 7, after a transitional period of five years as from the entry into force of this Agreement, 
the Parties shall not introduce any new restrictions on the movement of capital and current payments 
connected therewith between resident of the Community and Russia and shall not make the existing 
arrangements more restrictive.”

2704 Cf., for instance, Article 41(4) of the Partnership Agreement concluded with the Republic of Azerbaijan: 
“Without prejudice to paragraph 2 or to paragraph 6, as from the entry into force of this Agreement, no 
new foreign exchange restrictions on the movement of capital and current payments connected therewith 
between residents of the Community and the Republic of Azerbaijan shall be introduced and the existing 
arrangements shall not become more restrictive.”

2705 Cf. Article 33 of the Agreement concluded with Israel: “Subject to other provisions in this Agreement and 
other international obligations of the Community and Israel, the provisions of Articles 31 and 32 shall be 
without prejudice to the application of any restriction which exists between them on the date of entry into 
force of this Agreement, in respect of the movement of capital between them involving direct investment, 
including in real estate, establishment, the provision of financial services or the admission of securities 
to capital markets. However, the transfer abroad of investments made in Israel by Community residents 
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2.3.6 Cotonou Agreement, Association Agreements concluded with other third countries or groups of third countries

the standstill clause included in the Agreement concluded with Israel under Article 33 of  
that Agreement as a benchmark, the transfer abroad of  investments in the Community by 
Israeli residents and of  any profit stemming therefrom (and vice versa) may not be affected 
by the standstill provision. This raises the question whether a discriminatory tax imposed by 
a Member State on profit distributions from a company established in that Member State to 
its shareholder in Israel falls outside the scope of  the standstill clause. In the author’s view, 
this question must be answered in the negative. It is true that such a discriminatory tax may be 
regarded as affecting the transfer of  any profit stemming from the investment in the company 
in the Member State concerned. Nonetheless, to the extent this taxation is not specifically 
targeted at the actual transfer of  profits, such a measure also restricts, by virtue of  its general 
nature, the underlying direct investment.2706 This implies that such a restrictive CIT measure 
would involve a capital movement which is and a capital movement which is not governed 
by the standstill clause under Article 33 of  the Agreement with Israel at the same time. Based 
on the analysis made in section 2.1.4 of  this chapter in the context of  Article 64(1) TFEU, it 
follows that such a measure is still governed by the standstill clause of  the Agreement.

For the rest, it is safe to conclude that the interpretation of  these provisions is similar to that 
of  the standstill clause under Article 64(1) TFEU.2707 Therefore, with regard to the impact 
of  these standstill clauses on Member States’ CIT systems, the conclusions drawn in the 
context of  Article 64(1) TFEU are mutatis mutandis valid here.

2.3.6 Cotonou Agreement, Association Agreements concluded with other third countries or 
groups of third countries and Cooperation Agreements with third countries or groups of third 
countries

With regard to the Cotonou Agreement, it can simply be observed that this Agreement 
does not contain a standstill clause permitting existing restrictions on the free movement 
of  capital between the Member States and the third countries concerned. Accordingly, 
CIT measures, insofar as they restrict the free movement of  capital between the Union 
and one of  the third countries concerned, are not grandfathered ratione temporis under this 
Agreement. This conclusion is also valid as far as the Association Agreements concluded 
with other third countries or regions and the Cooperation Agreements with third countries 
or groups of  third countries is concerned. 

or in the Community by Israeli residents and of any profit stemming therefrom shall not be affected.” The 
standstill clause in the Jordan EMAA does not involve existing restrictions involving the admission of 
securities to capital markets.

2706 See, by analogy, ECJ 6 June 2000, C-35/98, Verkooijen [2000] ECR I-4071, paras 28 et seq.

2707 See, by analogy, ECJ 15 July 1964, 6/64, Costa v. E.N.E.L. [1964] ECR 1141 and ECJ 11 May 2000, C-377/98, 
Savas [2000] ECR I-2927, para. 47. 
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2.3.7 Conclusion

With regard to the standstill clauses included in the Europe Agreements concluded with 
Estonia, Latvia and Lithuania, which are directly applicable, it can be concluded that these 
clauses prohibit the introduction of  new restrictions on the free movement of  capital between 
the Union and the respective contracting state under the same terms as applicable in the 
context of  the standstill clause under Article 64(1) TFEU. Hence these provisions establish, 
like Article 64(1) TFEU, a regime of  progressive liberalization. These provisions therefore 
govern newly introduced corporate income tax restrictions on both inward and outward 
investments and govern differential tax treatment on the basis of  the place of  residence of  a 
taxpayer or the place of  residence of  a corporate taxpayer’s shareholders as well. As regards 
the similarly worded standstill clauses relating to the free movement of  capital included in the 
Stabilisation and Association Agreements and in the Partnership and Cooperation Agreement 
concluded with Russia, these conclusions are similarly valid. The same conclusions hold 
true with regard to the Euro-Mediterranean Association Agreements concluded with Israel, 
Jordan and Lebanon except for the fact that CIT measures that involve the transfer abroad of  
investments in the Community by residents of  the other contracting state and of  any profit 
stemming therefrom (and vice versa) are not affected by the standstill provision. 

2.4 The position of the Member States’ associated and dependent 
territories

As was established in Chapter III.3.5, the outermost regions, Gibraltar, the Åland Islands, 
Ceuta and Melilla have to be considered (part of) a Member State for purposes of  applying 
the free movement of  capital ratione loci. In addition, no restrictions on the personal scope 
of  Article 63(1) TFEU apply. It follows that investments between any Member State and 
one of  these territories are covered by the free movement of  capital as applicable between 
Member States under Article 63(1) TFEU, save for the internal situation where investments 
are made between such territory and its own mother State. In this regard, it suffices to 
establish that the standstill clause under Article 64(1) TFEU does not govern any of  these 
intra-Union relationships. This provision is therefore of  no significance in situations where 
a Member State applies a restrictive CIT measure to income from investments involving 
any of  these territories. And this is irrespective of  the nationality of  the corporate investor.

Conversely, the OCTs, the Faeroe Islands, the United Kingdom sovereign base areas of  
Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have to be 
considered third countries for purposes of  applying the free movement of  capital ratione 
loci. Here too, no restrictions on the personal scope of  Article 63(1) TFEU apply. Hence, 
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3.2 No general standstill clause relating to the freedom of establishment under the EEA Agreement

investments between the Member States and one of  these territories may be governed by 
the standstill clause under Article 64(1) TFEU.2708 In this regard, it can simply be established 
that the analysis and conclusions made in the context of  Article 63(1) TFEU in section 4.2 
of  this chapter are similarly valid here.

3 Standstill clauses and the freedom of establishment

3.1 No general standstill clause relating to the freedom of 
establishment under the Treaty 

As was demonstrated in Chapter VI.3.2.1, the freedom of  establishment under Articles 49 and 
54 TFEU does not, in principle, govern the application by a Member State of  restrictive CIT 
measures to income derived from investments involving third countries. Hence, these provisions 
only require freedom of  establishment between Member States. In this regard, it suffices to 
observe that the Treaty does not contain any standstill clause which would grandfather certain 
existing restrictions on freedom of  establishment between Member States.2709 

3.2 No general standstill clause relating to the freedom of 
establishment under the EEA Agreement

With regard to the question as to the impact of  standstill clauses on corporate income 
tax restrictions applied by a Member State to the freedom of  establishment under Article 
31 of  the EEA Agreement, it suffices to observe that the EEA Agreement only contains 
several specific standstill clauses relating to the freedom of  establishment which are directed 
to Norway, Iceland and Liechtenstein.2710 By contrast, it does not contain any standstill 
clause permitting the EU Member States to continue to apply certain restrictive company 
measures vis-à-vis the said EFTA States. It is true that some specific standstill clauses 
relating to the freedom of  establishment may apply in the relationships between the twelve 
Member States which acceded to the Treaty in 2004 and in 2007 and the above EFTA 
States. However, for the reasons set out in the introduction of  this chapter, these specific 
clauses are excluded from this study and will therefore not be discussed in more detail. It can 

2708 See CJEU 5 May 2011, C-384/09, Prunus, not yet reported, paras 33 et seq.

2709 It is observed that a standstill clause did exist under the former EC Treaty under Article 53 EC (old). This 
clause prohibited Member States from introducing any new restrictions on the right of nationals of other 
Member States to establish themselves in their territories. This provision, however, was repealed by the 
Treaty of Amsterdam and therefore is no longer of any relevance.

2710 See Annex 8 to the EEA Agreement.
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therefore be concluded that the application by a Member State of  a corporate income tax 
provision restricting the freedom of  establishment under Article 40 of  the EEA Agreement 
is not grandfathered ratione temporis by any general standstill provision included in the EEA 
Agreement.

3.3 Standstill clauses and the freedom of establishment under the 
Association, Partnership and Cooperation Agreements

3.3.1 Introduction

A number of  APC Agreements concluded between the Union and third countries provide, 
to a greater or lesser extent, for the freedom of  establishment between the Member States 
and the respective third country, as was demonstrated in Chapter VI.3.5. A number of  
these Agreements, by contrast, do not contain an obligation for Member States to liberalize 
transnational establishment vis-à-vis the third country at hand. Here too, it can be established 
that a number of  these Agreements provide for a standstill clause which prohibits the 
Member State to introduce new restrictions on the freedom of  establishment after entry 
into force of  the APC Agreement concerned. In the below sections, these clauses and their 
impact on the application by a Member State of  restrictive CIT measures on income from 
investments involving third countries in examined more closely. 

3.3.2 Europe Agreements

As far as the provisions relating to the freedom of  establishment as included in the Europe 
Agreements is concerned, it can simply be observed that these provisions do not contain 
any standstill clauses. Accordingly, CIT measures, insofar as they restrict the freedom of  
establishment between the Union and one of  the third countries, are not grandfathered 
ratione temporis by a standstill clause in these Agreements. 

3.3.3 Stabilisation and Association Agreements

Regarding the Stabilisation and Association Agreements, it can be established that these 
agreements do not include any standstill clauses relating to the freedom of  establishment 
between the Member States and the third country at issue, with the exception of  the 
Agreements concluded with Albania and Serbia. Therefore, concerning the first group of  
Agreements, it is concluded that CIT measures, insofar as they restrict the freedom of  
establishment between the Union and one of  the third countries, are not grandfathered 
ratione temporis by any standstill clause included in these Agreements. 
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3.3.3 Stabilisation and Association Agreements

This is different, however, as far as the other group of  Stabilisation and Association 
Agreements concluded with Albania and Serbia is concerned. According to Article 50(2) 
of  the Albanian SAS, which is taken as a benchmark in this regard, the Member States 
may not adopt any new regulations or measures which would introduce discrimination 
as regards the establishment of  Community companies on their territory or in respect 
of  their operation, once established, by comparison with their own companies. The 
same obligation is imposed on Albania with regard to the establishment of  Albanian 
companies.2711 The question arises whether the assessment of  whether newly introduced 
CIT measures applied by a Member State and discriminating against the establishment of  
Union or Albanian companies and their operation are prohibited under Article 50(2) of  the 
Albanian SAS can be based on the same approach as that taken under Article 64(1) TFEU. 
Based on the arguments put forward in section 2.3.2 of  this chapter in the context of  the 
standstill clause under Article 61(3) of  the Estonian EA, this question must, according to 
the author, be answered in the affirmative with regard to the question whether or not a 
company tax measure constitutes a new discrimination. It is true that a slight difference 
in wording exists between both provisions and a difference in wording also exists in 
relation to the standstill clause under Article 64(1) TFEU. Nonetheless, both Agreements 
share the same objective of  promoting international economic integration between the 
Member States and Albania or, as the case may be, Estonia by means of  liberalization 
of  trade and investment. International economic integration through liberalization of  
international investment is also one of  the underlying goals of  the free movement of  
capital under Article 63(1) TFEU. As was established in Chapter VI.2.2.10, the case law 
of  the ECJ demonstrates that the objectives and context of  an Agreement may result in a 
similar interpretation of  a provision in the agreement that is formulated differently than 
the comparable provision of  the Treaty. In addition, both the standstill clause under the 
Albanian SAS and those under the Estonian EA and Article 64(1) TFEU are based on the 
idea of  progressive rather than full liberalization. Therefore, the question whether newly 
introduced CIT measures are prohibited under Article 50(2) of  the Albanian SAS must, in 
the author’s view, be addressed on the basis of  the same approach as taken in the context 
of  the standstill clause under Article 64(1) TFEU. 

This raises the question whether the other conclusions drawn in the context of  Article 64(1) 
TFEU are mutatis mutandis applicable in the context of  Article 50(2) of  the Albanian SAS as 
well. According to the author, this question must be answered in the affirmative in that the 

2711 Cf. Article 50(2) of the Agreement concluded with Albania: “The Parties shall not adopt any new regulations 
or measures which would introduce discrimination as regards the establishment of Community or 
Albanian companies on their territory or in respect of their operation, once established, by comparison 
with their own companies.”
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concept of  discrimination applied in Article 50(2) of  the Albanian SAS must be understood 
as meaning discriminatory restrictions on establishment which cannot be justified. However, 
in the author’s view, the answer must be negative to the extent the wording of  Article 50(2) 
of  the Albanian SAS differs materially from that of  Article 64(1) TFEU. More in particular, 
unlike Article 64(1) TFEU, the standstill clause at issue under the Albanian SAS limits its 
scope to discrimination as regards the establishment of  Union or Albanian companies on 
their territory or in respect of  their operation. The establishment of  branches, by contrast, 
is therefore excluded from Article 50(2) of  the Albanian SAS. In addition, Article 50(2) 
of  the Albanian SAS does not prohibit the introduction by a Member State of  measures 
which provide for less favourable tax treatment by that Member State of  a parent company 
established in Albania. Lastly, the question arises whether Article 50(2) of  the Albanian SAS 
is only concerned with newly introduced discrimination by a Member State with respect 
to inward establishment from Albania in that Member State or whether newly introduced 
discrimination by a Member State with respect to outward establishment from that Member 
State in Albania is governed as well. Essentially, this question is comparable to the question 
whether the freedom of  establishment under the APC Agreements involves not only inward 
but also outward establishment, as discussed in Chapter VII.4.2.1.1.3. The literal wording 
of  Article 50(2) of  the Albanian SAS indicates that both the Member States and Albania are 
only required not to introduce new discrimination with regard to inward establishment. This 
is without prejudice, however, to the author’s view that Article 50(2) of  the Albanian SAS 
should be understood, de lege ferenda, governing both discrimination on inward and outward 
establishment.2712 

A final question is whether Article 50(2) of  the Albanian SAS can be regarded as directly 
applicable. In this regard, it suffices to refer to the analysis made in the context of  Article 
61(3) of  the Estonian EA in section 2.3.2 of  this chapter. Since the wording of  the two 
provisions is not materially different and given the common objective of  both Agreements 
entailing the promotion of  international economic integration between the Member 
States and Albania or Estonia, as the case may be, by means of  liberalization of  trade and 
investment, it follows that this question must be answered in the affirmative.

2712 This is because the obligation imposed on Albania would be undermined if Member States were to remain 
free to introduce new restrictions on outward establishment whereas Albania, as the host State, should 
refrain from introducing new discrimination against that same establishment. This becomes even more 
apparent if Albania were to decide to reduce existing discrimination imposed on the establishment of 
companies from the Union. If one accepts that Article 50(2) of the Albanian SAS is not concerned with the 
introduction of discrimination on outward establishment, Member States would be at liberty to introduce 
corresponding discrimination on the establishment from the respective Member State in Albania and thus 
would neutralize the effect of progressive liberalization offered by Albania. This would render the standstill 
clause under Article 50(2) of the Albanian SAS completely illusory and would be at odds with the idea of 
progressive liberalization underlying Article 50(2) of the Albanian SAS. See also Chapter VII.4.2.1.1.3.
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3.3.5 Euro-Mediterranean Association Agreements

3.3.4 Partnership and Cooperation Agreements

As far as the provisions relating to the freedom of  establishment included in the Partnership 
and Cooperation Agreements are concerned, it suffices to observe that these provisions 
do not contain any standstill clauses. Accordingly, CIT measures applied by any Member 
State, insofar as they restrict the freedom of  establishment between the Union and one of  
the third countries concerned, are not grandfathered ratione temporis by a standstill clause in 
these Agreements. 

3.3.5 Euro-Mediterranean Association Agreements

Regarding the Euro-Mediterranean Association Agreements, it can be established that these 
agreements do not include any standstill clauses relating to the freedom of  establishment 
between the Member States and the third country at issue, except for the Agreement concluded 
with Algeria. Accordingly, CIT measures applied by a Member State, insofar as they restrict the 
freedom of  establishment between the Member States and one of  the third countries concerned, 
do not fall within the ambit of  a standstill clause under the first group of  Agreements. 

Regarding the Agreement concluded with Algeria, it follows from Article 37(1) of  the 
Algerian Agreement that the Member States must avoid any measures or actions which 
render the conditions for the establishment and operation of  Algerian companies more 
restrictive than the situation existing on the day preceding the date of  signature of  the 
agreement.2713 The same obligation is imposed on Algeria. The question arises as to the impact 
of  Article 37(1) of  the Algerian Agreement on the introduction by a Member State of  new 
CIT restrictions on the establishment and operation of  companies involving Algeria. Given 
that the wording of  Article 37(1) of  the Algerian Agreement does not materially deviate 
from that of  Article 50(2) of  the Albanian SAS and, in addition, that both Agreements share 
the same objective of  international economic integration through liberalization of  trade and 
investment, it is concluded that this question must be answered on the basis of  the analysis 
made in the context of  the standstill clause included in the Albanian SAS made in section 
3.3.3 of  this chapter. This implies that the question whether newly introduced CIT measures 
are prohibited under Article 37(1) of  the Algerian Agreement must be addressed on the 
basis of  the same analysis made in that section in the context of  the standstill clause under 
Article 37(1) of  the Albanian SAS. This means that the concept of  discrimination applied 
in Article 37(1) of  the Algerian Agreement must be understood as meaning discriminatory 
restrictions on establishment which cannot be justified. It means, however, that Article 

2713 Cf. Article 37(1) of the Agreement concluded with Algeria: ”The parties shall avoid taking any measures or 
actions which render the conditions for the establishment and operation of each other’s companies more 
restrictive than the situation existing on the day preceding the date of signature of this Agreement.”
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37(1) of  the Algerian Agreement does not prohibit the introduction by a Member State of  
measures which provide for less favourable tax treatment by that Member State of  a parent 
company established in Algeria. In addition, for the same reasons set out in the previous 
section, Article 37(1) of  the Algerian Agreement is only concerned with newly introduced 
discrimination by a Member State with respect to inward establishment from Algeria in that 
Member State. Finally, it follows from the analysis made in section 3.3.3 of  this chapter that 
Article 37(1) of  the Algerian Agreement can be regarded as directly applicable. 

3.3.6 Cotonou Agreement, Association Agreements concluded with other third countries or 
regions and Cooperation Agreements with third countries or groups of third countries

As far as the provisions relating to the freedom of  establishment as included in the Cotonou 
Agreement is concerned, it can simply be observed that these provisions do not contain 
any standstill clauses. Accordingly, CIT measures applied by any Member State, insofar 
as they restrict the freedom of  establishment between the Union and one of  the third 
countries concerned, are not grandfathered ratione temporis by a standstill clause included in 
these Agreements. This conclusion holds equally true as far as the Association Agreements 
concluded with other third countries or regions and Cooperation Agreements with third 
countries or groups of  third countries is concerned, with the exception of  the Association 
Agreement concluded with Turkey. 

According to Article 41(1) of  the additional Protocol of  the Agreement with Turkey, 
which took effect on 1 January 1973, Member States must refrain from introducing 
between themselves and Turkey any new restrictions on the freedom of  establishment 
and services.2714 As was already demonstrated in section 2.3.2 of  this chapter, it follows 
from Savas that this provision prohibits the introduction by a Member State of  new 
restrictions on the freedom of  establishment and/or services and thus establishes a 
regime of  progressive liberalization.2715 The decision in Savas raises the question whether 
the assessment of  newly introduced corporate income tax restrictions in the light of  
Article 41(1) of  the additional Protocol can be based on the same approach as taken in the 
context of  the standstill clause included in Article 64(1) TFEU. In the author’s view, this 
question must be answered in the affirmative given that both provisions have the effect 
of  a prohibition of  the introduction of  new restrictions. This conclusion in confirmed by 

2714 Cf. Article 41(1) of the Additional Protocol: “The Contracting Parties shall refrain from introducing between 
themselves any new restrictions on the freedom of establishment and the freedom to provide services.”

2715 ECJ 11 May 2000, C-377/98, Savas [2000] ECR I-2927, para. 71. See also ECJ 20 September 2007, C-16/05, 
Tum and Dari [2007] ECR I-7415, para. 69; ECJ 19 February 2009, C-228/06, Soysal [2009] ECR I-1031, para. 
62 and ECJ 21 October 2003, C-317/01 and C-369/01, Abatay and Others / Nadi Sahin [2003] ECR I-12301, 
para. 117.
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3.3.6 Cotonou Agreement, Association Agreements concluded with other third countries or regions

the ECJ’s ruling in Toprak and Oguz in which the ECJ referred, when interpreting Article 
41(1) of  the Additional Protocol of  the Association Agreement concluded between the 
Member States and Turkey, to the interpretation given by the ECJ to the standstill clause 
under Article 64(1) TFEU.2716 Further confirmation for this conclusion can be derived 
from the ECJ’s ruling in Savas where the ECJ transposed the interpretation given to 
the standstill clause under Article 53 EC (repealed by the Treaty of  Amsterdam) to the 
standstill clause in Article 41(1) of  the Additional Protocol of  the Association Agreement 
concluded between the Member States and Turkey.2717 It follows that the assessment of  
newly introduced corporate income tax restrictions in the light of  Article 41(1) of  the 
additional Protocol can be based on the same approach as taken in the context of  the 
standstill clause under Article 64(1) TFEU.

This raises the subsequent question whether the other conclusions drawn in the context 
of  Article 64(1) TFEU are mutatis mutandis applicable in the context of  Article 41(1) of  the 
additional Protocol as well. According to the author, this question must be answered in 
the negative to the extent the wording of  Article 64(1) TFEU materially differs with that 
of  Article 41(1) of  the additional Protocol. More in particular, unlike Article 64(1) TFEU, 
the standstill clause at issue under Article 41(1) of  the additional Protocol only concerns 
newly introduced restrictions on establishment, although this provision is not explicitly 
restricted to the establishment of  companies; the establishment of  branches appears to 
be covered as well. Hence, existing restrictions involving the free movement of  capital are 
not covered. On the other hand, the above question must be answered in the affirmative in 
that Article 41(1) of  the additional Protocol, like Article 64(1) TFEU, must be understood 
as governing discriminatory restrictions which cannot be justified. The same holds true 
in that both provisions govern inward and outward investments, including differential 
tax treatment on the basis of  the place of  residence of  the taxpayer. This is because the 
wording of  Article 41(1) of  the additional Protocol does not give any indication for drawing 
a conclusion to the contrary. It follows that newly introduced CIT measures applied by a 
Member State and restricting inward or outward establishment of  companies or branches 
in the relations with Turkey may be prohibited by Article 41(1) of  the additional Protocol. 
This is clearly illustrated by the decision of  the Netherlands Supreme Court dated 10 July 
2009 in a case which can be regarded as a third-country equivalent of  the Bosal case.2718 In 
this case, a Netherlands private limited company held subsidiaries established in various 

2716 CJEU 9 December 2010, C-300/09 and C-301/09, Toprak and Oguz, not yet reported, para. 57. 

2717 See, by analogy, ECJ 15 July 1964, 6/64, Costa v. E.N.E.L. [1964] ECR 1141 and ECJ 11 May 2000, C-377/98, 
Savas [2000] ECR I-2927, para. 47. 

2718 Decision by the Netherlands Supreme Court dated 10 July 2009, No. 43 744, Highlights & Insights on 
European Taxation 2009/10/5, paras 3.1 et seq.
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non-EU jurisdictions, which included a 100% participation in a Turkish company. The 
Netherlands company incurred costs relating to its Turkish participation which included a 
currency loss of  EUR 41,435 incurred on a loan relating to this participation. Deduction 
of  these costs was denied under a specific clause in the Netherlands Corporate Income Tax 
Act which entered into effect on 30 October 1969 and which was subsequently modified, 
inter alia, so as to exclude the deduction of  currency losses incurred by a Netherlands 
parent on a loan relating to (foreign) participations. This modification took effect on 24 
December 1996. The Netherlands company wanted, by analogy to the Bosal case, to deduct 
all costs relating to the non-EU subsidiaries on the basis of  the freedom of  establishment 
as derived from the standstill clause under Article 41(1) of  the additional Protocol of  the 
Turkish Association Agreement. This taxpayer’s claim was rejected by the Netherlands 
tax administration but ultimately upheld by the Netherlands Supreme Court insofar as it 
concerned the non-deductibility of  the currency loss. This was because this restriction had 
not already existed on 1 January 1973. To that extent, the Netherlands provision infringed 
the standstill clause under Article 41(1) of  the additional Protocol of  the Turkish Association 
Agreement and thus constituted a forbidden restriction on the freedom of  establishment 
under this Agreement. Hence, a newly introduced CIT measure applied by a Member State 
and restricting the outward establishment of  a company in Turkey was held to be prohibited 
by Article 41(1) of  the additional Protocol.

A final question is whether Article 41(1) of  the additional Protocol can be regarded as 
directly applicable. As discussed in section 2.3.2 of  this chapter in the context of  the standstill 
clause included in Article 61(3) of  the Estonian EA, this question must be answered in the 
affirmative with reference to Costa versus E.N.E.L. and Savas.2719

3.3.7 Conclusion

It can be established that the conclusions drawn in the context of  the Agreement 
concluded with Estonia in the context of  the free movement of  capital are similarly valid 
with regard to the standstill clauses relating to the freedom of  establishment included in 
the Stabilisation and Association Agreements concluded with Albania and Serbia and the 
Euro-Mediterranean Agreement concluded with Algeria. Hence, these clauses prohibit the 
introduction of  new restrictions on the freedom of  establishment between the Union and 
the respective contracting state. Nonetheless, these clauses are limited in scope to newly 
introduced restrictions on the establishment and subsequent operations of  companies in 
the territory of  a Member State. Corporate income tax restrictions on the establishment 

2719 ECJ 15 July 1964, 6/64, Costa v. E.N.E.L. [1964] ECR 1141; ECJ 11 May 2000, C-377/98, Savas [2000] ECR 
I-2927, para. 48. 
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3.4 The position of the Member States’ associated and dependent territories 

of  branches, by contrast, are therefore excluded. In addition, they do not prohibit 
the introduction by a Member State of  measures which provide for less favourable tax 
treatment of  income received by its resident taxpayers from investments made in the other 
contracting state compared to income from similar investments made domestically. Hence, 
newly introduced CIT restrictions on outward investments are not governed. Lastly, the 
Association Agreement concluded with Turkey contains a general standstill clause which 
prohibits the Member States from introducing between themselves and Turkey any new 
restrictions on the freedom of  establishment. It is concluded that newly introduced CIT 
restrictions are prohibited under Article 41(1) of  the additional Protocol under the same 
terms as they would be prohibited under Article 64(1) TFEU. This provision therefore 
governs newly introduced CIT restrictions on both inward and outward investments and 
governs differential tax treatment on the basis of  the place of  residence of  a taxpayer or the 
place of  residence of  a corporate taxpayer’s shareholders as well.

3.4 The position of the Member States’ associated and dependent 
territories 

Irrespective of  whether any associated or dependent territory of  a Member State qualifies 
as (part of  that) Member State or as a third country, it can simply be observed that in either 
case the Treaty does not contain a standstill clause which would grandfather certain existing 
restrictions on freedom of  establishment in the relations between the Member States and 
their associated or dependent territories. Hence, CIT restrictions on investments between 
a Member State and any territory that falls within the territorial and personal scope of  the 
freedom of  establishment under Article 49 TFEU cannot be safeguarded ratione temporis by 
a standstill clause. Conversely, CIT restrictions on investments between a Member State and 
any territory that does not fall within the territorial or personal scope of  the freedom of  
establishment under Article 49 TFEU cannot be combatted by a standstill clause.

With regard to the Åland Islands, this conclusion is without prejudice to the fact that 
restrictions existing on 1 January 1994 relating to the right of  establishment by legal persons 
may, on a non-discriminatory basis, be maintained on this island on the basis of  which 
Member States can be prohibited from restricting the freedom of  establishment vis-à-vis 
this territory.2720 

2720 Second Protocol attached to the Act concerning the conditions of accession of the Republic of Austria, the 
Republic of Finland and the Kingdom of Sweden.
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4 Standstill clauses and the free movement of services

4.1 No general standstill clause relating to the free movement of 
services under the Treaty 

As was demonstrated in Chapter VI.5.2.1, the free movement of  services under Article 
56 TFEU in principle does not govern the application by a Member State of  restrictive 
CIT measures to income derived from investments involving third countries. Hence, this 
provision only requires the free movement of  services between Member States. In that 
regard, it suffices to observe that the Treaty does not contain any standstill clause which 
would grandfather certain existing restrictions on the free movement of  services between 
Member States.2721

4.2 No general standstill clause relating to the free movement of 
services under the EEA Agreement

With regard to the question of  the impact of  standstill clauses on company tax restrictions 
on the free movement of  services applied by a Member State under the EEA Agreement, 
it suffices to observe that the EEA Agreement does not contain any general standstill 
clause in this regard. Therefore, a CIT measure applied by a Member State restricting the 
free movement of  services vis-à-vis Norway, Iceland or Liechtenstein is not grandfathered 
ratione temporis by a general standstill provision. 

4.3 Standstill clauses and the freedom of establishment under the 
Association, Partnership and Cooperation Agreements

4.3.1 Europe Agreements

Basically, the Europe Agreements can be divided into two categories according to the type 
of  standstill clause relating to the free movement of  services they contain. The first group 
of  Europe Agreements concluded with Bulgaria, the Czech Republic, Hungary, Poland and 
Slovakia do not provide for a standstill clause in this regard. Therefore, any CIT measure 
applied by a Member State restricting the free movement of  services vis-à-vis one of  these 
countries is not safeguarded by a standstill clause under these Agreements. 

2721 It is observed that a standstill clause did exist in the former EC Treaty under Article 62 EC (old). This clause 
prohibited Member States from introducing any new restrictions on the freedom to provide services. This 
provision was, however, repealed by the Treaty of Amsterdam and therefore is no longer of relevance.
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4.3.1 Europe Agreements

The second group of  Europe Agreements concluded with Estonia, Latvia, Lithuania, 
Romania and Slovenia, by contrast, do contain a general standstill clause relating to the 
free movement of  services. Pursuant to Article 52(1) of  the Estonian EA, which is taken 
as a benchmark in this regard, Member States may not take any measures or actions which 
render the conditions for the supply of  services by Estonian companies significantly more 
restrictive as compared with the situation existing on the day preceding the day of  entry into 
force of  this Agreement.2722

This conclusion raises the question whether newly introduced corporate income tax 
restrictions are prohibited under Article 52(1) of  the Estonian EA under the same terms 
as they would be prohibited under Article 64(1) TFEU. By analogy to the analysis made 
in the context of  the standstill clause under Article 61(3) of  the Estonian EA relating to 
free movement of  capital made in section 2.3.2 of  this chapter, it is submitted that this 
question must in first instance be answered in the affirmative. The rationale behind both 
standstill clauses entailing progressive liberalization justifies this conclusion. In addition, this 
conclusion is confirmed by the ECJ’s ruling in Toprak and Oguz in which the ECJ referred, 
when interpreting Article 41(1) of  the Additional Protocol of  the Association Agreement 
concluded between the Member States and Turkey, to the interpretation given by the ECJ to 
the standstill clause under Article 64(1) TFEU.2723 The purpose of  the Estonian EA, which 
inter alia entails economic integration between the Member States and Estonia by means of  
liberalization of  trade and investment, does not invalidate this conclusion. It follows that the 
question whether newly introduced corporate income tax restrictions are prohibited under 
Article 52(1) of  the Estonian EA must be addressed on the basis the same analysis made in 
section 2.1 of  this chapter in the context of  the standstill clause under Article 64(1) TFEU.

However, one important distinction must be made in this regard. Contrary to the standstill 
clause under Article 64(1) TFEU, the wording of  the standstill clause at hand under the 
Estonian EA requires the conditions for the supply of  services by Estonian companies 
as from the day of  entry into force of  the Agreement to not be significantly more restrictive 
compared to the situation as it existed prior to that date. Hence, not every newly introduced 
restriction is automatically prohibited by Article 52(1) of  the Estonian EA. The question 
is how one should determine whether a restriction on the free movement of  services has 
become significantly more restrictive. Although this question may raise a number of  issues 
outside the field of  corporate income taxation, it is submitted that, as far as restrictions 

2722 Cf. Article 52(1): “The Parties shall not take any measures or actions which render the conditions for 
the supply of services by Community and Estonian nationals or companies which are established in a 
Party other than that of the person for whom the services are intended significantly more restrictive as 
compared with the situation existing on the day preceding the day of entry into force of the Agreement.”

2723 CJEU 9 December 2010, C-300/09 and C-301/09, Toprak and Oguz, not yet reported, para. 57. 
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on the free movement of  services caused by Member States’ restrictive CIT measures are 
concerned, a pragmatic approach can be followed. It is submitted that in each case, the 
tax payable based on the new CIT measure must be compared to the tax which would 
be payable under the old rules. This implies that the mere introduction of  restrictive CIT 
measures after the above said date that had not existed prior to this date is by definition 
excluded from the scope of  the standstill clause. This is because, relatively speaking, any 
increase of  tax burden will be significant compared to a situation where no tax was due 
at all. With regard to existing restrictive company measures which are broadened in scope 
afterwards, it should be determined on a case-by-case basis whether the amount of  tax due 
is significantly higher than the amount which would have been due under the old rules. In 
this regard, it is observed that under Netherlands tax legislation, the term “significant” (in 
Dutch: “in belangrijke mate”) is traditionally quantified as 30% or more.2724 It is submitted 
that this percentage could be used as a guideline when determining in the context of  Article 
52(1) of  the Estonian EA whether or not a newly introduced CIT measure restriction has 
rendered the free movement of  services significantly more restrictive. 

The question furthermore arises whether the other conclusions drawn in the context of  
Article 64(1) TFEU are mutatis mutandis applicable in the context of  Article 52(1) of  the 
Estonian EA as well. According to the author, this question must be answered in the 
affirmative in that both provisions govern inward and outward investments. This is because 
the wording of  the said provision does not give any indications for drawing a conclusion 
to the contrary. The same holds true in that the terminology “measures or actions which 
render the conditions for the supply of  services significantly more restrictive” as referred 
to in Article 52(1) of  the Estonian EA must be understood as meaning discriminatory 
restrictions on the free movement of  services which cannot be justified, despite the difference 
in wording of  this provision compared to Article 64(1) TFEU. A CIT measure which taxes 
income from transnational services less favourably than income from comparable domestic 
services can, in the author’s view, be classified as a measure which renders the conditions 
for the supply of  services significantly more restrictive. However, according to the author, 
the answer must be negative to the extent the wording of  Article 64(1) TFEU materially 
differs from that of  Article 52(1) of  the Estonian EA. More in particular, unlike Article 
64(1) TFEU, the standstill clause at issue under the Estonian EA does not limit its scope to 
certain categories of  services. It follows that Article 52(1) of  the Estonian EA applies to all 
types of  services.2725 Lastly, by analogy to Costa versus E.N.E.L. and Savas, this provision must 

2724 Cf., most recently, Nota naar aanleiding van het verslag, Kamerstukken II, 2009-2010, 32 129, No. 8.

2725 This conclusion is without prejudice to the fact that the Agreement with Estonia provides for several 
specific derogations on the free movement of services. 
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4.3.3 Partnership and Cooperation Agreements

be considered to have direct effect as a result of  which it confers on companies rights which 
the national courts of  the Member States must safeguard.2726

4.3.2 Stabilisation and Association Agreements

Basically, the Stabilisation and Association Agreements can be divided into two categories 
according to the type of  standstill clause relating to the free movement of  services they 
contain. The first group of  Stabilisation and Association Agreements concluded with 
Serbia does not provide for any standstill clause in this regard. Therefore, any CIT measure 
applied by a Member State restricting the free movement of  services vis-à-vis Serbia is 
not grandfathered ratione temporis by a standstill clause and neither are the Member States 
prohibited from introducing certain new corporate income tax restrictions on the free 
movement of  services in their relationships with Serbia. This is, however, without prejudice 
to the application of  the provisions relating to the free movement of  services under Article 
59(1) of  this Agreement. 

The second group of  Stabilisation and Association Agreements concluded with Albania, 
Croatia and the Former Yugoslav Republic of  Macedonia contain a general standstill clause 
relating to the free movement of  services the wording of  which is similar to that of  the 
standstill clause relating to the free movement of  services included in the Europe Agreement 
with Estonia, as discussed in the previous section.2727 In the author’s view, it is safe to assume 
that the conclusions drawn in the context of  the latter agreement in section 4.3.1 of  this 
chapter are similarly valid with regard to the standstill clause relating to the free movement 
of  services included in the Agreements with the above third countries.

4.3.3 Partnership and Cooperation Agreements

As far as the provisions relating to the free movement of  services included in the Partnership 
and Cooperation Agreements are concerned, it can simply be observed that these provisions 
do not contain any standstill clauses. Accordingly, CIT measures, insofar as they restrict the 
free movement of  services between the Union and one of  the third countries concerned 
under these Agreements, do not fall within the ambit of  any standstill clause. It follows 
that each Member State is thus still allowed under these Agreements to introduce new CIT 
measures restricting the free movement of  services between that Member State and the 

2726 ECJ 11 May 2000, C-377/98, Savas [2000] ECR I-2927, paras 46 et seq. and para. 69. 

2727 Cf. Article 58(1) of the Agreement concluded with Albania: “The Parties shall not take any measures or 
actions which render the conditions for the supply of services by Community and Albanian nationals 
or companies which are established in a Party other than that of the person for whom the services are 
intended significantly more restrictive as compared to the situation existing on the day preceding the date 
of entry into force of this Agreement.”
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third countries at hand. This conclusion is, however, without prejudice to the application 
of  the provisions relating to the free movement of  services under these Agreements, if  
applicable. 

4.3.4 Euro-Mediterranean Association Agreements

As far as the provisions relating to the free movement of  services as included in the Euro-
Mediterranean Association Agreements are concerned, it can simply be observed that 
these provisions do not contain any standstill clause. Therefore, here too, any Member 
State is still allowed under these Agreements to introduce new CIT measures restricting 
the free movement of  services between that Member State and the third countries at hand. 
This is, however, without prejudice to the application of  the provisions relating to the free 
movement of  services under these Agreements, if  applicable.

4.3.5 Cotonou Agreement, Association Agreements concluded with other third countries or 
regions and Cooperation Agreements with third countries or groups of third countries

As far as the provisions relating to the free movement of  services included in the Cotonou 
Agreement are concerned, it can simply be observed that these provisions do not contain 
any standstill clause. Accordingly, new CIT measures, insofar as they restrict the free 
movement of  services between the Community and one of  the third countries concerned, 
do not fall within the ambit of  any standstill clause and may therefore be maintained by 
the respective Member State. This is, however, without prejudice to the application of  the 
provisions relating to the free movement of  services under these Agreements, if  applicable. 

This conclusion holds equally true as far as the Association Agreements concluded with 
other third countries or regions and Cooperation Agreements with third countries or groups 
of  third countries are concerned, except for the Association Agreement concluded with 
Turkey. According to Article 41(1) of  the additional Protocol of  this Agreement, Member 
States must refrain from introducing between themselves and Turkey any new restrictions 
on the freedom to provide services.2728 The question therefore arises what the impact of  this 
standstill clause on Member States’ CIT systems is. In the author’s view, it is safe to assume 
that this question can be answered by analogy on the basis of  the analysis made in section 
3.3.6 of  this chapter where the same standstill clause was examined in the context of  the 
freedom of  establishment. It is submitted that the conclusions drawn in that section are 
mutatis mutandis valid here. 

2728 Cf. Article 41(1) of the Additional Protocol: “The Contracting Parties shall refrain from introducing between 
themselves any new restrictions on the freedom of establishment and the freedom to provide services.”
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4.4 The position of the Member States’ associated and dependent territories

4.3.6 Conclusion

It can be established that the conclusions drawn in the context of  the Agreement concluded 
with Estonia in the context of  the free movement of  capital are similarly valid with regard 
to the standstill clauses relating to the free movement of  services included in the Europe 
Agreements concluded with Estonia, Latvia, Lithuania, Romania and Slovenia and the 
Stabilisation and Association Agreements concluded with Albania, Croatia and the Former 
Yugoslav Republic of  Macedonia. Hence, these clauses prohibit the introduction of  
new restrictions on the freedom of  establishment between the Union and the respective 
contracting state. Nevertheless, these clauses require the conditions for the supply of  
services by companies established in the other contracting state as from the day of  entry 
into force of  the Agreement to not be significantly more restrictive compared to the situation 
as it existed prior to that date. It is submitted that a percentage of  30% can be used as 
a practical guideline when determining whether or not a newly introduced CIT measure 
restriction has rendered the free movement of  services significantly more restrictive. Lastly, 
according to Article 41(1) of  the additional Protocol of  the Association Agreement with 
Turkey, Member States must refrain from introducing between themselves and Turkey any 
new restrictions on the freedom to provide services. It is concluded that the impact of  this 
standstill clause in the field of  corporate income taxation is similar to the impact of  this 
provision in the context of  the freedom of  establishment as summarized above.

4.4 The position of the Member States’ associated and dependent 
territories

Irrespective of  whether an associated or dependent territory of  a Member State qualifies as 
(part of  that) Member State or as a third country, it can simply be observed that in either case 
the Treaty does not contain any standstill clause which would grandfather certain existing 
restrictions on the free movement of  services in the relations between the Member States and 
their associated or dependent territories. Hence, CIT restrictions on investments between a 
Member State and any territory that falls within the territorial and personal scope of  the free 
movement of  services under Article 56 TFEU cannot be safeguarded ratione temporis by any 
standstill clause. Conversely, CIT restrictions on investments between a Member State and 
any territory that does not fall within the territorial or personal scope of  the free movement 
of  services under Article 56 TFEU cannot be combatted by a standstill clause. 

With regard to the Åland Islands, this conclusion is without prejudice to the fact that 
restrictions existing on 1 January 1994 relating to the right of  free movement of  services by 
legal persons may, on a non-discriminatory basis, be maintained on this island on the basis of  
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which Member States are prohibited from restricting the freedom of  establishment vis-à-vis 
this territory.2729 

5 Collision between a liberalization requirement and 
a standstill clause included in different Treaties: which 
one prevails?

From the previous analyses one can infer that the scope of  the standstill clauses included in 
the Treaty and the various APC Agreements and other international arrangements applicable 
between the Member States and third countries may vary considerably. The same holds true 
with regard to the scope of  liberalization required under these treaties, as was established in 
Chapter VI and Chapter VII. Given these differences, the degree of  liberalization may easily 
diverge from one international arrangement to another. In that respect, the question arises what 
the situation is where a given restrictive CIT measure is permitted under a standstill provision 
included in either the Treaty or one of  the international agreements or arrangements although 
it is prohibited under the requirement of  liberalization included in some other international 
agreement or arrangement or in the Treaty. From Ospelt one can infer that a Member State 
cannot justify a restriction on the free movement under one international arrangement on the 
basis that this restriction is grandfathered ratione temporis under a standstill clause included in 
the Treaty.2730 This case concerned a prior authorization procedure under Austrian law which 
was applied on the occasion of  an acquisition of  agricultural and forestry plots by a foundation 
established in Liechtenstein. The question essentially was whether this procedure infringed the 
free movement of  capital under Article 63(1) TFEU and, if  so, whether the procedure would 
be safeguarded by the standstill provision under Article 64(1) TFEU. The answer of  the ECJ 
was that the Austrian rule had to be assessed in the light of  the free movement of  capital 
under Article 40 of  the EEA Agreement and that this provision is identical in substance to 
Article 63(1) TFEU.2731 The ECJ held that it would run counter to the objective of  uniformity 
of  application of  the rules relating to free movement of  capital within the EEA if  a Member 
State were able to maintain legislation which restricts that freedom vis-à-vis another state that 
is party to that Agreement by invoking the standstill clause under Article 64(1) TFEU.2732 In his 
Opinion in this case, Advocate Geelhoed examined this question as well. Essentially, he took 

2729 Second Protocol attached to the Act concerning the conditions of accession of the Republic of Austria, the 
Republic of Finland and the Kingdom of Sweden.

2730 ECJ 23 September 2003, C-452/01, Ospelt and Schlössle Weissenberg [2003] ECR I-9743.

2731 Ibid., para. 32. 

2732 Ibid., para. 30. 
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6 The significance of the new procedure of approval under Article 65(4) TFEU in the field of corporate income taxation

the view that obligations stemming from international agreements concluded by the Union 
with third countries must be complied with, irrespective of  the fact that the Treaty itself  does 
not impose similar obligations.2733 Both the ECJ’s ruling and the Advocate General’s Opinion 
in this case thus support the position that the most liberal provision prevails in the case of  
collision between a liberalization requirement under the EEA Agreement and the standstill 
provision under Article 64(1) TFEU.2734 Although the ECJ’s decision in Ospelt concerned a 
collision between the free movement of  capital under Article 40 of  the EEA Agreement 
and the standstill clause under Article 64(1) TFEU, it is safe to assume that, based on the 
Opinion of  Advocate General Geelhoed cited above, the same conclusion is valid in the case 
of  a collision between free movement provisions in other international arrangements and the 
standstill clause under Article 64(1) TFEU2735 or, in the mirror case, where there is a collision 
between the free movement of  capital under Article 63(1) TFEU vis-à-vis third countries and 
a standstill clause included in an international arrangement.2736

6 The significance of the new procedure of approval 
under Article 65(4) TFEU in the field of corporate 
income taxation: a (slight?) shift of competence from 
the ECJ back to the Member States

Until the entry into force of  the Lisbon Treaty on 1 December 2009, only the ECJ was 
competent to decide whether a restrictive tax measure infringes the free movement of  capital 
as laid down in Article 63(1) TFEU. However, through the entry into force of  the Lisbon 
Treaty, a new procedure was introduced, which specifically aims at covering the adoption 
by a Member State of  restrictive tax measures concerning one or more third countries. As 
was the case under the Treaty, Article 64(3) TFEU allows the Council to unanimously adopt 
measures which constitute a step backwards in Union law as regards the liberalization of  the 
movement of  capital to or from third countries. To date, however, the Council has never used 

2733 Opinion of Advocate General Geelhoed delivered on 10 April 2003, C-452/01, Ospelt and Schlössle 
Weissenberg [2003] ECR I-9743, point 77. 

2734 In the same vein: Hindelang, The Free Movement of Capital, 279 and the German literature cited therein, 
who similarly takes the view that insofar international treaties concluded by the Union provide for more 
far-reaching duties to liberalize capital movements vis-à-vis third countries than the Treaty, the Member 
States cannot invoke Article 64(1) TFEU in order to save their restrictive national measures. 

2735 Contra: Dimopoulos, who concludes that such constitutes an incompatibility with the Treaty in 
circumstances where the APC Agreement concerned does not provide that the contracting parties have 
the right to maintain existing restrictions; Dimopoulos, Regulation of foreign investment, 168.

2736 See also Chapter VII.8.6 and section 2.1.4 of this chapter. 
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this power in the field of  corporate income taxation.2737 Through the entry into force of  the 
Lisbon Treaty, a fourth paragraph has been added to the tax carve-out provision under Article 
65 TFEU. Article 65(4) TFEU now stipulates that in the absence of  such Council measures, 
“the Commission or, in the absence of  a Commission decision within three months from 
the request of  the Member State concerned, the Council, may adopt a decision stating that 
restrictive tax measures adopted by a Member State concerning one or more third countries 
are to be considered compatible with the Treaties in so far as they are justified by one of  the 
objectives of  the Union and compatible with the proper functioning of  the internal market. 
The Council shall act unanimously on application by a Member State.” The above procedure 
was already proposed during the process of  drafting the European Constitution of  2004 
under Article III-158(4) and has subsequently been incorporated without any changes and, 
to the author’s knowledge, without any further publicly-available deliberations, in the Lisbon 
Treaty. From the preparatory work on the European Constitution, one can only infer that 
the addition was proposed “to meet the concerns of  some Member States over these 
provisions”, i.e. those relating to the free movement of  capital.2738 These considerations thus 
shed very little light on the background and purport of  the new procedure and its impact 
in the field of  corporate income taxation.2739 Nonetheless, it must be assumed that the new 
procedure governs CIT measures as well, at least to the extent such measures fall within 
the ambit of  Article 63(1) TFEU.2740 This is evidenced by the fact that Article 64 TFEU, to 
which this provision refers, governs company tax restrictions as well.2741 

Yet, the new procedure, which to the author’s knowledge has not been examined in detail 
in the scholarly literature until now2742, raises many questions. The first question is whether 

2737 See also Chapter IX.2.2.2.

2738 Conference of the Representatives of the Governments of the Member States, Brussels, 29 April 2004, 
PRESID 16, CIG 73/04, Meeting of Focal Points (Dublin, 4 May 2004) working document, 121. 

2739 According to Snell, this provision demonstrates the Member States’ distrust of the Court when it comes 
to deciding on tax matters and their willingness to curtail the free movement of capital to and from third 
countries; J. Snell, ‘Free movement of capital: Evolution as a non-linear process’, in The Evolution of EU 
Law, eds P. Craig & G. De Búrca (Oxford: Oxford University Press, forthcoming), 554. Pistone takes the view 
that this provision should only be enacted as extrema ratio in order to block possible exceptional and 
contingent situations, because it would otherwise run counter to the essence of the external scope of the 
free movement of capital and payments and it could therefore easily quashed by the ECJ for such blatant 
incompatibility; Pistone, ‘Five Years of EURYI Research’, 36. 

2740 Similarly: Advocate General Wattel in his Opinion delivered on 3 March 2005, No. 40 037, Vakstudie Nieuws 
2005/39.8, who nonetheless submits that this provision can be explained in two different directions: i) it 
may be understood as confirming the difference between Member States and third countries or, ii) by 
analogy, as long as no decision has been made by the Commission or the Council, there is no difference 
between Member States and third countries.

2741 See, for example, ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR 
I-11753, paras 174 et seq. 

2742 In the academic literature, this provision has already received some attention. Fraga submits that it is highly 
probable that the scope of the freedom of capital will be reduced, because regulating a fully liberalized 
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6 The significance of the new procedure of approval under Article 65(4) TFEU in the field of corporate income taxation

the new procedure is only concerned with newly adopted CIT measures, or whether it 
also covers CIT measures already in force in the Member States. In the author’s opinion, 
the wording of  Article 65(4) TFEU is not unambiguous in this regard and leaves both 
possibilities open. From the fact that Article 64(4) TFEU refers to restrictive tax measures 
“adopted” by a Member State rather than “applied” or “in force” one could infer that 
only newly adopted company tax measures are concerned. On the other hand, Article 
65(4) TFEU does not further specify when a restrictive tax measure has been adopted 
and can therefore also be understood as meaning that restrictive tax measures adopted 
in the past are governed as well. In the author’s view, the principles of  legal certainty 
and legitimate expectations would require that the new procedure only concerns newly 
adopted tax measures in order to avoid that taxpayers’ enforceable rights based on Article 
63(1) TFEU would subsequently be withdrawn as a result of  the outcome of  the new 
procedure under Article 65(4) TFEU. The contrary view could potentially affect each 
taxpayer who legitimately made use of  his right of  free movement of  capital in the past. It 
is true that the principle of  liberalization erga omnes in Article 63(1) TFEU is not absolute 
in that the Council may unanimously adopt measures which constitute a step backwards 
in Union law as regards the liberalization of  the movement of  capital to or from third 
countries. Nonetheless, in the author’s opinion, it would go one step too far if  a restrictive 
tax measure prohibited under Article 63(1) TFEU prior to the entry into force of  the 
Lisbon Treaty were all of  the sudden to be declared permissible by virtue of  the new 
procedure of  Article 65(4) TFEU. It follows that restrictive CIT measures already in 
force should, as a matter of  legitimate expectations, not be covered by this provision at 
least to the extent taxpayers would otherwise be deprived from their enforceable rights 
based on Article 63(1) TFEU. The fact that the new procedure entered into force as 
from 1 December 2009 implies that this date should be applied as the benchmark when 

regime can only, by definition, restrict such a regime, and because national tax regimes are explicitly 

considered able to limit capital flows; F.L. Fraga, Review of The Free Movement of Capital and Foreign Direct 
Investment. The Scope of Protection in EU Law, by S. Hindelang, European Journal of International Law, 21 
(2010): 499. O’Brien believes that this new provision indicates that all 27 Member States have agreed 
that the ECJ must not be the final decision maker in third-country tax cases; O’Brien, ‘Canada, Capital 
Movements and the European Union’, Canadian Tax Journal 2 (2009), 290. She nonetheless takes the view 
that it is difficult to imagine a tax restriction with respect to one or more third countries that would not 
be consistent with the functioning of the internal market. This is because the extension of Article 63(1) 
TFEU to third countries in 1994 was ostensibly to support the euro as an international reserve currency, 
and no specific objective related to the internal market has been identified. Since the euro has already 
achieved global status as an important international currency, she submits that it will be difficult to show 
that a restrictive tax measure could jeopardize achievement of that goal; O’Brien, ‘Taxation and the Third 
Country Dimension of Free Movement of Capital in EU Law’, at 661-66 and 666. Flynn wonders whether 
the strong erga omnes commitment survives; L. Flynn, Review of The Free Movement of Capital and Foreign 
Direct Investment: The Scope of Protection in EU Law by S. Hindelang, European Law Review 6 (2010): 892-
895. Barnard considers the new procedure unusual given that this procedure allows the Council, and not 
the ECJ, to decide on the legality of national measures; C. Barnard, The Substantive Law of the EU, 3rd ed. 
(Oxford: Oxford University Press, 2010), 565. See also, lastly, Snell, ‘Evolution as a non-linear process’, 553. 
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assessing whether an adopted restrictive tax measure is new. The date of  31 December 
1993 as mentioned in the standstill clause under Article 64(1) TFEU has, in the author’s 
view, no bearing on this new procedure. Put differently, restrictive tax measures adopted 
in the period before 1 January 1994 but also in the period between 1 January 1994 and 
30 November 2009 are, in the author’s view, excluded from the procedure under Article 
65(4) TFEU. 

A second question is what exactly should be understood by the adoption by a Member 
State of  a “restrictive tax measure”. Given the nature of  the procedure of  approval, it must 
be assumed that this concept must be interpreted broadly. In the author’s view, it is not 
required that the restrictive tax measure actually constitutes an (unjustified) discriminatory 
restriction within the meaning of  Article 63 read in conjunction with Article 65(1) and 
Article 65(3) TFEU. It should suffice that the adopted company tax measure is restrictive, 
i.e. that this measure may potentially have a negative impact on the free movement of  capital 
between Member States and third countries. It is then for the Commission or the Council to 
determine the extent to which the restrictive measure is compatible with the Treaties. The 
adopted tax measure could therefore constitute a step backwards as regards the liberalization 
of  the movement of  capital to or from third countries or merely maintain or reduce an 
existing restriction. Contrary to the principles developed under the standstill clause under 
Article 64(1) TFEU, the wording of  Article 65(4) TFEU does not require that the adopted 
measure constitutes a “new” restriction. Put differently, a tax measure which was adopted 
before the entry into force of  the Lisbon Treaty and which was amended afterwards, also 
falls under the scope of  the new procedure under Article 65(4) TFEU, even if  this measure 
is, in substance, identical to the previous legislation. 

The subsequent question is how one should determine under this procedure whether a 
restrictive tax measure can be considered compatible with the Treaties. Article 65(4) TFEU 
provides that restrictive tax measures can be considered compatible with the Treaties in 
so far as they are justified by one of  the objectives of  the Union and compatible with 
the proper functioning of  the internal market. These rather broad and indefinite criteria 
do not give clear guidance. In the author’s view, one should bear in mind that this new 
procedure was proposed when the European Constitution was drafted. At that time, 
the impact of  the free movement of  capital on Member States’ company tax regimes in 
third-country situations was rather uncertain. Afterwards, however, the ECJ has provided 
further guidance on the proper interpretation on the free movement of  capital in third-
country situations in the field of  corporate income taxation. It appears that the impact 
on Member States’ company tax regimes is not as substantial as Member States may have 
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feared at the time this provision was proposed.2743 It is therefore suggested that, for the 
sake of  consistency, equality and neutrality, the Commission and, alternatively, the Council 
should stay close to the principles developed by the ECJ in this regard when making use 
of  their new powers.2744

The last question is whether and to what extent the competence to determine whether a 
restrictive tax measure is permissible under Union law has been shifted from the ECJ to 
the Commission and, alternatively, the Council. In this respect, two distinctions must be 
made. First, where a Member State has not requested the Commission to decide that an 
adopted restrictive tax measure concerning one or more non-EU Member States is to be 
considered compatible with the Treaties, competence remains with the ECJ. The reason is 
that the procedure of  Article 65(4) TFEU requires a request from a Member State; neither 
the Commission nor the Council are competent to evaluate the measure at hand on their 
own initiative, which is the case, for instance, under the EU state aid rules. The opposite 
view would imply that, in the absence of  a request from a Member State, neither the ECJ 
nor the Commission would be competent to assess the restrictive tax measure at issue. This 
would completely jeopardize the effectiveness of  EU law with regard to individuals and 
companies. This opposite view should therefore be rejected. 

However, once a request of  a Member State has been submitted, it is only the Commission, 
or alternatively the Council, that is exclusively competent to assess the compatibility of  the 
restrictive tax measure with the Treaties. According to Article 263 read in conjunction with 
Article 288 TFEU, the legality of  this decision can be assessed by the ECJ solely on grounds 
of  lack of  competence, infringement of  an essential procedural requirement, infringement 
of  the Treaties or of  any rule of  law relating to their application, or misuse of  powers. 
Not only the Member States but also legal persons may institute proceedings against the 
decision made by the Commission, or alternatively the Council, before the ECJ, but only if  
the decision is of  direct and individual concern to them.2745 Put differently, they must qualify 
as an interested party. In the author’s view, this could be the case where a taxpayer actually 
falls under the scope of  the restrictive tax measure which was subject to the procedure of  
Article 65(4) TFEU.

2743 See also Snell, who observes that it is difficult to avoid concluding that the ECJ got the message the 
Member States sent when they inserted this provision in the Constitutional Treaty in 2004, later moving it 
to the Lisbon Treaty as Article 65(4) TFEU; Snell, ‘Evolution as a non-linear process’, 573. 

2744 See also O’Brien who favours a restrictive interpretation of the new provision; O’Brien, ‘Taxation and the 
Third Country Dimension of Free Movement of Capital in EU Law’, 661-662.

2745 Cf. Article 263 TFEU. 
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7 Temporal transition issues relating to the accession 
of the twelve new EU Member States

7.1 Introduction

On 1 May 2004 and on 1 January 2007, twelve new states from South and Eastern Europe 
acceded to the Union. From this date, the Treaty forms part of  the legal order of  these 
new Member States as a result of  which these states are bound to apply the Treaty 
provisions, including those relating to freedom of  investment and the prohibition of  state 
aid. From an EU law perspective, these countries have been transformed from being third 
countries (or accession states) to Member States as from the date of  accession. In this 
regard, particular temporal transition issues may arise. More in particular, the question 
comes up as to what holds when a Member State maintains and actually applies, as of  the 
date of  accession to the Union, a restrictive CIT measure vis-à-vis a company established 
in a new Member State (or vice versa) which measure was already in force before the date of  
accession. One may think, for example, of  the imposition of  a discriminatory withholding 
tax applied by a Member State to a dividend payment made by a company resident in 
that Member State to its parent resident in the Czech Republic. Prior to accession, this 
discriminatory withholding tax, albeit restrictive, was not governed by the Treaty freedoms 
as they apply between the Member States. The question arises as to the extent to which 
the application of  such a measure is caught ratione temporis by one of  the free movement 
provisions included in the Treaty as they apply between Member States after accession. 
Can the Czech parent company legitimately claim, as of  the date of  accession, that it is 
restricted by the CIT measure in its exercise of  the freedom of  establishment or the free 
movement of  capital as applicable between Member States? Or is this only possible as 
far as new investments made or acquired by the Czech parent in the Member State are 
concerned that were made after the date of  accession? After all, one could argue that it is 
the actual investment or acquisition which was restricted by virtue of  the tax measure and 
this investment was made prior to accession.2746

The question of  the extent to which the Treaty freedoms apply ratione temporis to a restrictive 
CIT measure applied to income from investments involving one of  the twelve new Member 
States is elaborated on in the subsequent section. Similar temporal transition issues arise 
with regard to the Treaty rules on state aid, the free movement provisions included in the 

2746 Cf. Hohenwarter, ‘Vorlagebeschluss des VwGH zur Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten’, 
230, who wonders what the relevant benchmark date is in such a situation: the moment of acquisition 
of shares or the moment of the dividend distribution? With reference to Verkooijen she comes to the 
conclusion that the moment of the dividend distribution should be adhered to.
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7.2 Scope ratione temporis of the Treaty freedoms upon accession

APC Agreements, the Agreement between Switzerland and the Community relating to the 
free movement of  persons and the EU Directives and other secondary law instruments 
applicable in the field of  corporate income taxation within the Union. These issues are 
examined in the subsequent sections as well.2747

7.2 Scope ratione temporis of the Treaty freedoms upon accession

The question is what the situation is when a Member State maintains and actually applies, 
as of  the date of  accession to the Union, a restrictive CIT measure vis-à-vis a company 
established in a new Member State which was already being applied before the date of  
accession. This issue basically concerns the question of  the retroactive effect of  Union 
rules. It raises the question of  the extent to which the free movement provisions under 
the Treaty can be applied to situations which already existed prior to accession of  the 
new Member State and which continue to exist after accession. In this regard, it can be 
established from the outset that the Treaty does not contain specific rules which explicitly 
deal with this issue.2748 

Nonetheless, case law of  the ECJ provides more guidance in this respect. From this case law, 
one can infer that a distinction should be made between procedural rules and substantive 
rules.2749 Based on constant case law of  the ECJ, procedural rules of  Union law are generally 
held to apply to all proceedings pending at the time when these rules enter into force.2750 
By contrast, based on the principles of  legal certainty and the protection of  legitimate 
expectations, the substantive rules of  Union law can be applied to situations existing before 
their entry into force only in so far as it clearly follows from their terms, objectives or 
general scheme that such effect must be given to them.2751 On the other hand, the ECJ has 
repeatedly held that the scope of  the principle of  the protection of  legitimate expectations 

2747 It will not be examined to which extent the acceding countries had to align their national tax legislation in 
conformity with Union law. See on this question in more detail: Z. Fazakas, ‘Temporal Transition Issues in 
the Field of Direct Taxation: The Accession of the EU 12 and the Prospective Issues for Acceding Member 
States’, in The EU’s External Dimension in Direct Tax Matters, 419-438.

2748 By contrast, under most bilateral investment treaties it is often explicitly stipulated that the provisions of 
that treaty apply to all investments made by investors of either contracting party in the territory of the 
other contracting party, whether made before or after the entry into force of this Agreement; cf. Article 11 
of the BIT between the Netherlands and Argentina: “This Agreement shall apply to all investments, whether 
made before or after its entry into force, but shall not apply to any dispute concerning an investment 
which arose, or any claim concerning an investment which was settled, before its entry into force.”

2749 As also recognized, for instance, by M.R.T. Pauwels, Terugwerkende kracht van belastingwetgeving: gewikt en 
gewogen (dissertation Tilburg, 2009), 445.

2750 Cf. inter alia, ECJ 1 July 2004, C-361/02, Tsapalos and Diamantakis [2004] ECR I-6405, para. 19; CFI 15 April 
2008, T-348/04, SIDE v. Commission [2008] ECR II-625, para. 53 with further case law references.

2751 Cf. inter alia, ECJ 18 April 2002, C-290/00, Duchon [2002] ECR I-3567, para. 21 with further references; CFI 15 
April 2008, T-348/04, SIDE v. Commission [2008] ECR II-625, para. 54. 
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cannot be extended to the point of  generally preventing new rules from applying to the 
future effects of  situations which arose under the earlier rules.2752

From this case law, one can infer that the Treaty freedoms cannot be applied with retroactive 
effect to situations which existed prior to accession of  the new Member State at hand, absent 
any clear indication to the contrary. Put differently, the application by a Member State of  
a restrictive CIT measure vis-à-vis a company established in an accession state during the 
period prior to that state’s accession to the Union is insofar not caught by the Treaty freedoms 
ratione temporis irrespective of  the fact that this state subsequently acceded to the Union. In the 
absence of  any clear indication to the contrary, such a company cannot therefore legitimately 
claim, as from the date of  accession of  the state in which it is established, that it has been 
restricted in its exercise of  the freedom of  establishment or the free movement of  capital as 
they apply between Member States during the period prior to accession. 

This conclusion does not, however, completely resolve the issue here. It does not answer the 
question whether and to which extent the Treaty freedoms may be invoked ratione temporis to 
contest an anterior restriction applied by a Member State vis-à-vis an accession state which 
continues to exist as from the date of  accession of  that state to the Union. In this regard, 
reference can be made to Saldanha and MTS which involved Austria’s accession to the Treaty 
in 1995. The question was whether the prohibition of  discrimination under Article 18 
TFEU was of  immediate application in a case involving Austrian legislation which obliged 
foreign nationals acting as plaintiffs before the Austrian courts to provide security for the 
costs of  proceedings. The ECJ answered this question in the affirmative:

“In view of  the fact that the Act of  Accession contains no specific conditions whatsoever with 

regard to the application of  Article 6 of  the Treaty [after amendment Article 18 TFEU, DS], 

the latter provision must be regarded as being immediately applicable and binding on the Republic of  Austria 
from the date of  its accession, with the result that it applies to the future effects of  situations arising prior to that 
new Member State’s accession to the Communities. From the date of  accession, therefore, nationals of  

another Member State can no longer be made subject to a procedural rule which discriminates 

on grounds of  nationality, provided that such a rule comes within the scope ratione materiae of  

the EC Treaty [italics added, DS].”
2753

It follows from this case law that, in the absence of  a provision to the contrary, new Union 
rules apply immediately to the future effects of  a situation which arose under the old 
rules.2754 

2752 Cf. inter alia, ECJ 14 January 1987, 278/84, Germany v. Commission [1987] ECR 1, para. 36; ECJ 29 June 1999, 
C-60/98, Butterfly Music [1999] ECR I-3939, para. 25. 

2753 ECJ 2 October 1997, C-122/96, Saldanha and MTS Securities Corporation / Hiross [1997] ECR I-5325, para. 14.

2754 CFI 15 April 2008, T-348/04, SIDE v. Commission [2008] ECR II-625, para. 55, with further case law references; 

Chapter VIII Freedom of investment between the Member States and third countries: The temporal scope



729

From the case law of  the ECJ one can infer that the same approach is adhered to under the 
Treaty freedoms. For example, the ECJ ruled in D’Hoop that the provisions on citizenship 
of  the Union under Article 9 TEU are applicable as soon as they enter into force and must 
therefore be applied to the present effects of  situations arising previously.2755 In this case, 
a request submitted (in 1996) by a student for a tideover allowance was rejected based on 
the grounds that that student had completed her secondary education in another Member 
State (in 1991). The provisions on citizenship of  the Union had entered into force on 1 
November 1993 through the entry into force of  the Maastricht Treaty. With regard to the 
question whether Article 9 TEU was applicable ratione temporis, the ECJ noted that the issue 
at hand did not concern the recognition of  Union law rights allegedly acquired before the 
entry into force of  the provisions on citizenship of  the Union, but related to an allegation 
of  current discriminatory treatment of  a citizen of  the Union.2756 Hence, Article 9 TEU was 
applicable ratione temporis in this case: the provisions on citizenship of  the Union were not 
applied to situations existing before their entry into force but solely to the present effects 
of  situations arising previously. 

The same approach was followed by the ECJ in Pokrzeptowicz-Meyer. In this case, the question 
was whether Article 37(1), relating to the free movement of  workers as included in the 
Europe Agreement concluded with Poland, applied to a fixed-term contract of  employment 
made prior to the date of  the Europe Agreement’s entry into force but due to expire after 
that date. Basically, the question was whether the EU provision at issue had to be considered 
to have immediate or retroactive effect in this case. In the absence of  specific transitional 
provisions in this regard, the ECJ first held that the temporal effect of  Article 37(1) of  the 
Europe Agreement had to be determined in the light of  the ECJ’s case law on the temporal 
application of  Union law provisions.2757 It then ruled the following: 

“51. It is appropriate therefore, in order to reply to the second question, to determine whether 

the situation in which a fixed-term contract of  employment was concluded prior to the date 

of  the Europe Agreement’s entry into force, for a term expiring after that date, constitutes 

a situation arising prior to the Europe Agreement, to which the Europe Agreement could 

therefore apply retrospectively only if  it was clearly intended to have that effect, or whether it 

concerns, on the contrary, a situation which arose prior to the entry into force of  that agreement 

but whose future effects are governed by it from the date of  its entry into force, in accordance 

with the principle that new rules immediately apply to current situations. 

ECJ 10 July 1986, 270/84, Licata v. Economic and Social Committee [1986] ECR 2305, para. 31. 

2755 ECJ 11 July 2002, C-224/98, D’Hoop [2002] ECR I-6191, para. 25. 

2756 Ibid., para. 24.

2757 Ibid., para. 48.
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52. The conclusion of  a fixed-term contract of  employment does not exhaust its legal effects 

on the date of  its signature, but, on the contrary, continues regularly to produce its effects 

throughout the duration of  that contract. Therefore, the application of  a new rule, such as the 

first indent of  Article 37(1) of  the Europe Agreement, from the date of  its entry into force, to a 

contract of  employment concluded prior to its entry into force, cannot be regarded as affecting 

a situation arising prior to that date [italics added, DS].”
2758

The ECJ added that this approach applies particularly to the principle of  equality of  
treatment as regards conditions of  employment, which, by its nature, is apt to apply 
indiscriminately to all workers of  Polish nationality legally employed within the territory of  
a Member State, from the entry into force of  that agreement, without any need to consider 
whether they are employed under a contract of  employment concluded before or after that 
entry into force.2759

It follows from the above case law that the Treaty freedoms cannot be applied with 
retroactive effect to situations which existed prior to accession of  the new Member State, 
absent any clear indication to the contrary. On the other hand, new Union rules apply 
immediately to the future effects of  a situation which arose under the old rules. It is 
observed that this is in line with the international principle of  non-retroactivity of  treaties 
as enshrined in Article 28 VCLT. This provision states that, unless a different intention 
appears from the treaty or is otherwise established, its provisions do not bind a party in 
relation to any act or fact which took place or any situation which ceased to exist before 
the date of  the entry into force of  the treaty with respect to that party. As a general rule, 
therefore, a treaty does not apply with retroactive effect, unless the parties have established 
otherwise.2760 From the Commentary to this provision drawn up by the International Law 
Commission2761, it nevertheless follows that if  an act or fact or situation which took place 
or arose prior to the entry into force of  a treaty continues to occur or exist after the treaty 
has come into force, it will be caught by the provisions of  the treaty.2762 According to the 

2758 ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049. 

2759 Ibid., para. 56.

2760 Cf. I. Sinclair, The Vienna Convention on the Law of Treaties, 2nd ed. (Manchester: University Press, 1984), 
248: “non retro-activity is not a rule of ius cogens; everything depends on the intentions of the parties.” 
See also P. Reuter, Introduction au droit des traités (Paris: Armand Colin, 1972), 107: “[l]a règle générale n’est 
pas doutesse: l’autonomie de la volonté des parties est complète et celle-ci ne connaît pas en principe des 
limites vers le passé, pas plus que vers l’avenir.“

2761 The International Law Commission is a body established by the United Nations. It has as its task the 
codification and progressive development of international law is often involved with the preparation of 
codification treaties; Kooijmans, 14.

2762 Yearbook of the International Law Commission, 1966, Vol. II, § 1, 211. The ILC bases this position on the 
Becker case (Yearbook of the European Convention of Human Rights (1958/59), 230-235, as cited by the ILC). 
In this case, a Belgian individual was deprived for life of his civil right of expression prior to the entry into 
force of the European Convention on Human Rights. The question arose whether this infringed the right 
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Commentary, the non-retroactivity principle cannot be infringed by applying a treaty to 
matters that occur or exist when the treaty is in force, even if  they first began at an earlier 
date.2763 Thus, as was clarified in the Waldock Report VI2764, although a Treaty applies only to 
the fact, act or situation which occurs or exists after the treaty is in force, this may have the 
result that prior facts, acts or situations are brought under consideration for the purpose 
of  the application of  the treaty; but this is only because of  their causal connexion with the 
subsequent facts, acts or situations to which alone in law the treaty applies.2765 Article 28 
VCLT therefore does not prohibit the provisions of  a Treaty to be immediately applicable 
to existing situations.2766 

In the author’s view, it follows from both the above case law of  the ECJ and Article 28 VCLT 
that the Treaty freedoms relating to freedom of  investment apply with immediate effect to 
situations which already existed prior to accession of  a new Member State. Hence, the 
application by a Member State of  a restrictive CIT measure vis-à-vis a company established 
in a new Member State which was already applied before the date of  accession of  that state’ 
to the Union is caught ratione temporis, as of  the date of  accession, by the free movement 
provisions included in the Treaty. By analogy to Pokrzeptowicz-Meyer, this is because an 
investment does not exhaust its legal effects on the date on which that investment is made. 
On the contrary, such an investment continues regularly to produce its effects throughout 
the duration of  that investment.2767 Accordingly, it must be held that an investor established 

of expression under Article 10 ECHR after this Treaty had entered into force. The European Commission of 
Human Rights answered this question in the affirmative: “whereas it should nevertheless be noted that any 
person to whom the provisions of article 123 sexies of the Belgian Penal Code are applied, is, in accordance 
with the very terms of that Article, deprived ipso facto and for life of the rights in question; that the Becker 
finds himself permanently deprived of the rights enumerated in Article 123 sexies and, in the event of an 
infringment of the provisions of the said Article, he may at any time be convicted under Article 123 nonies; 
(…) whereas it […] therefore appears that the Applicant finds himself in a continuing situation in respect 
of which he claims to be victim of a violation of the right to freedom of expression guaranteed by Article 
10 of the Convention and that the Application, insofar as it concerns this continuing situation extending after 
June 14, 1955, [italics added, DS] is consequently not inadmissible ratione temporis.”

2763 Yearbook of the International Law Commission, 1966, Vol. II, § 1, 211. In the same vein: T.O. Elias, The modern 
law of treaties (Leiden: Sijthoff, 1974), 48, who states that “there is nothing to prevent a treaty being applied 
to things arising or existing only after the entry into force of the treaty; and this is so even if such things 
began before the treaty enters into force.”

2764 In this Report, observations by the respective Governments on the draft Convention were categorized; 
cf. R.G. Wetzel & D. Rauschning, The Vienna convention on the law of treaties (Frankfurt am Main: Alfred 
Metzner Verlag, 1978), 22.

2765 Ibid., 218.

2766 I.S. Joppe, Overgangsrecht in het internationaal privaatrecht en het fait accompli (Arnhem-Gouda: Quint, 
1987), 84. This is confirmed by the fact that Article 4 VCLT explicitly stipulates that this Convention applies 
only to treaties which are concluded by states after the entry into force of this Convention with regard to 
such states. This provision would be superfluous if Article 28 VCLT were to prohibit immediate effect in 
existing situations as well.

2767 Cf. by analogy, as regards a fixed-term contract of employment, ECJ 29 January 2002, C-162/00, 
Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 52. 
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in a new Member State can legitimately claim that he is restricted in his exercise of  the 
freedom of  establishment or the free movement of  capital as applicable between Member 
States where its investment is subject to a restrictive CIT measure in another Member State 
as of  the date of  accession of  the new Member State, even if  this investment was made 
prior to accession.

There is no reason to draw different conclusions in the context of  the EEA Agreement, given 
the principle of  homogeneity as discussed in Chapter VI.2.1.2 and the APC Agreements 
and the Agreement between Switzerland and the Community relating to the free movement 
of  persons. The reason is that in Pokrzeptowicz-Meyer the ECJ explicitly applied its case law 
on the temporal application of  Union law by analogy to the Europe Agreement concluded 
with Poland.2768 

7.3 Scope ratione temporis of the Treaty state aid rules upon 
accession

With respect to the Treaty rules on state aid, similar temporal transition issues arise as 
far as the position of  the twelve new Member States is concerned. In Chapter V.2.1, it 
was established that the significance of  the Treaty state aid rules on Member States’ CIT 
systems is substantial. The question comes up what the impact is of  the EU state aid rules 
where an accession state has a company tax measure in force that would qualify as state aid 
incompatible with the internal market under Article 107(1) TFEU at the moment when 
this measure was adopted, and it maintains such a measure after its accession to the Union. 
It can be observed that the Treaty provides for a specific grandfathering clause in this 
regard. According to Article 108(1) TFEU, existing state aid measures are not caught by 
the prohibition of  state aid. According to Article 1(b)(i) of  Council Regulation (EC) No 
659/1999, which lays down detailed rules for the application of  the state aid rules under the 
Treaty, existing state aid means, as far as relevant, all aid which existed prior to the entry into 
force of  the Treaty in the respective Member States, that is to say, aid schemes and individual 
aid which were put into effect before, and are still applicable after, the entry into force of  
the Treaty.2769 According to Article 1(b)(v) of  this Regulation, existing state aid is also aid 
which at the time it was put into effect did not constitute an aid, and subsequently became 
an aid due to the evolution of  the common market and without having been altered by the 
Member State.2770 However, in order to prevent accession states from having introduced 

2768 ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, paras 46 et seq. 

2769 Article 1(b)(i) of Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the 
application of Article 93 of the EC Treaty, OJ 1999 L 83, 1.

2770 Article 1(b)(v) of the Council Regulation. Owing to the peculiarities of the case at hand and the pre-

Chapter VIII Freedom of investment between the Member States and third countries: The temporal scope



733

7.4.1 Parent-Subsidiary Directive

state aid measures shortly before their accession which measures would then automatically 
constitute “existing” state aid within the meaning of  Article 108(1) TFEU, it was decided 
that, subject to certain derogations, aids granted before 10 December 1994 are automatically 
considered to be existing state.2771 It follows that, absent any specific derogation2772, the Treaty 
state aid rules apply where an accession state has a company tax measure in force that would 
qualify as state aid incompatible with the internal market under Article 107(1) TFEU at the 
moment when this measure was adopted and it maintains such a measure after its accession 
to the Union, provided that this measure was adopted on or after 10 December 1994. On 
the other hand, if  a measure adopted on or after that date did not constitute an aid at the 
time it was put into effect, and it subsequently became an aid due to the evolution of  the 
common market and without having been altered by the Member State, such a measure 
qualifies as existing aid.2773

7.4 Scope ratione temporis of secondary EU law in the field of 
corporate income taxation upon accession

7.4.1 Parent-Subsidiary Directive

As was demonstrated in Chapter IV.2.2, the Parent-Subsidiary Directive only governs the 
relationships between parent and subsidiary companies that are established in the Union. 
Companies established in a third country are, in principle, excluded from the scope of  this 
Directive. As the Directive became applicable to the twelve new Member States as from 
1 May 2004 and as from 1 January 20072774, the question comes up of  the extent to which 

accession context, the Hungarian intra-group interest scheme was eventually considered as an existing 
aid scheme by analogy to Article 1(b)(v) of this Regulation.

2771 Cf. Article 22 read in conjunction with Chapter 3 of Annex IV, of the Act concerning the conditions of 
accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, 
the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the 
Republic of Slovenia and the Slovak Republic and the adjustments to the Treaties on which the European 
Union is founded, OJ 2003 L 236 and Article 21 read in conjunction with Chapter 2 of Annex V of the Treaty 
of Accession of the Republic of Bulgaria and Romania.

2772 Aid measures specifically listed and aid measures which prior to the date of accession were assessed by the 
State aid monitoring authority of the accession state and found to be compatible with the acquis, and to 
which the Commission did not raise an objection on the ground of serious doubts as to the compatibility 
of the measure with the common market also qualify as existing state aid.; cf. Annex IV and Annex C of the 
respective Acts of Accession.

2773 Owing to the peculiarities of the case at hand and the pre-accession context, the Hungarian intra-group 
interest scheme, which was introduced in January 2003, was eventually considered to be an existing aid 
scheme by analogy to Article 1(b)(v) of Regulation (EC) No 659/1999; Commission Decision of 28 October 
2009 on State aid C 10/07 (ex NN 13/07) implemented by Hungary for tax deductions for intra-group 
interest (notified under document C(2009) 8130) , OJ 2010, L 42, paras 139 et seq.

2774 Cf. Article 20 read in conjunction with Chapter 9 of Annex II of the Act concerning the conditions of 
accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, 
the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the 
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the Directive applies ratione temporis to profit distributions made or received by a company 
established in a Member State from or to a company resident in a new Member State on 
or after the date of  accession of  that Member State if  the investment from which the 
distributed profits stem was already made prior to accession. 

It is observed that the respective Acts of  Accession only provide for a specific temporal 
transition clause vis-à-vis Estonia. Based on this clause, Estonia was allowed until 31 
December 2008 to continue to tax profits distributed by Estonian subsidiaries to their 
parent companies established in other Member States as long as it charged income tax 
on distributed profits without taxing undistributed profits.2775 With regard to the other 
accession states, no specific transition rules have been adopted. From Elektrownia Pątnów it 
nonetheless follows that in such a case the principles on the temporal application of  Union 
law discussed in section 7.2 of  this chapter are valid as well with regard to the adherence of  
a new Member State to EU secondary tax law.2776 

On the basis of  these principles one can, firstly, conclude that the provisions of  the Directive 
need not to be applied ratione temporis by a Member State to anterior profit distributions made 
or received by a company established in a Member State from or to a company resident 
in a new Member State, as from the date of  its accession, with retroactive effect during 
the period prior to that State’s accession to the Union, absent any clear indication to the 
contrary. This position finds confirmation in FII in which the ECJ held that in so far as the 
case at hand concerned payments of  dividends going back to the accounting period ending 
on 31 January 1973, they involve, at least in part, situations which do not come within the 
temporal scope of  the Parent-Subsidiary Directive.2777

Nonetheless, it follows from the case law discussed in section 7.2 of  this chapter that the 
provisions of  the Directive do apply ratione temporis with immediate effect to the future 

Republic of Slovenia and the Slovak Republic and the adjustments to the Treaties on which the European 
Union is founded, OJ 2003 L 236 and Article 56 of the Act concerning the conditions of accession of the 
Republic of Bulgaria and Romania and the adjustments to the Treaties on which the European Union is 
founded, OJ 2005 L 157 read in conjunction with Council Directive 2006/98/EC of 20 November 2006, OJ 
2006 L 363, 20 December 2006, 129-136. By way of transition measure, Estonia remained allowed until 31 
December 2008, to continue to tax profits distributed by Estonian subsidiaries to their parent companies 
established in other Member States as long as it charges income tax on distributed profits without taxing 
undistributed profits. 

2775 See List referred to in Article 24 of the Act of Accession, Annex VI, Section 7 (Taxation), para. 2, OJ 2003 L 
236. 

2776 ECJ 12 November 2009, C-441/08, Elektrownia Pątnów [2009] ECR I-10799, paras 32 et seq.

2777 Cf., by analogy, ECJ 12 December 2006, C-446/04, Test Claimants in the FII Group Litigation [2006] ECR 
I-11753, para. 77. As far as the subsequent changes of the Parent-Subsidiary Directive are concerned, this 
would, in the author’s view, not hold true to the extent such an amendment is only a clarification of the 
relevant provision of this Directive rather than a substantial amendment. 
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effects of  a situation which arose under the old rules. This implies that, without prejudice 
to the explicit temporal exception made vis-à-vis Estonia mentioned above, a Member State 
is obliged to apply the provisions of  the Directive ratione temporis to profit distributions 
received by a parent resident in that Member State from a subsidiary established in a new 
Member State as from the date of  that State’s accession to the Union. The same holds true 
in the reverse case where a subsidiary established in the first Member State distributes profits 
to its parent established in the new Member State. In this regard, one further distinction 
should nevertheless be made. The question can be raised whether that Member State is 
also required to apply the provisions of  the Directive ratione temporis in both cases to the 
extent the distributed profits have accrued during the period prior to accession of  the state 
in which the subsidiary (or the parent, as the case may be) is established. Essentially, this 
concerns the question whether the doctrine which is known as the “compartmentalization” 
doctrine in Netherlands literature2778 and case law of  the Netherlands Supreme Court2779 
and as the “Altreservenpraxis” in the Austrian literature2780 and in the executive practice of  
the Swiss tax administration2781 can be applied under the Directive. This doctrine says that 
where, as a result of  a change in the facts or a change in the law, a new tax regime becomes 
applicable, one nevertheless continues to partially apply the old tax regime based on the 
underlying objective of  the tax regime concerned and by way of  a transitional law.2782 In 
the context of  the implementation in Netherlands tax law of  Council Directive 2003/123/
EC, amending the Parent-Subsidiary Directive, the Netherlands legislator has taken the 
view that the Directive does not rule out that the compartmentalization doctrine may, in 
principle, be applied to a Netherlands parent company which receives dividends from its 
EU subsidiary.2783 As far as the reverse case is concerned where a Netherlands subsidiary 
distributes profits to its EU parent, which could in first instance be subject to Netherlands 
withholding tax, the Netherlands legislator is of  the view that no compartmentalization 

2778 Cf. inter alia, H. Pijl, ‘Transitional Law and Treaties: The Netherlands Supreme Court Accepts 
“Compartmentalization”’, Bulletin for international taxation 7 (2003): 297; S. Shalhav, ‘Interaction between 
the Participation Exemption and the Principle of Compartmentalization: Portfolio Investments in the New 
EU Accession Member States’, European Taxation 2 (2005): 64-71; R.L.H. IJzerman, ‘Formele en materiële 
criteria in art. 13 Wet Vpb. 1969; compartimentering’, Weekblad Fiscaal Recht 5846 (1988): 1534. 

2779 Cf. inter alia, Decision of the Netherlands Supreme Court dated 2 July 1986, No. 23 444, Beslissingen in 
Belastingzaken 305 (1986); Decision of the Netherlands Supreme Court dated 11 November 1992, No. 28 
031, Beslissingen in Belastingzaken 207 (1993). 

2780 Cf. inter alia, M. Bauer-Balmelli, ‘Altreservenpraxis – ein rechtliches Argumentarium’, IFF Forum für Steuerrecht 
(2004): 201-213.

2781 Decree of 15 July 2005 issued by the Swiss Eidgenössische Steuerverwaltung, Wegleitung betreffend die 
Aufhebung der schweizerischen Verrechnungssteuer auf Dividendenzahlungen zwischen verbundenen 
Kapitalgesellschaften im Verhältnis zwischen der Schweiz und den Mitgliedstaaten der Europäischen Union.

2782 Cf., after an in-depth analysis, D.S. Smit, Compartimentering onder belastingverdragen (Deventer: Kluwer, 
2004), 21.

2783 Nota naar aanleiding van het verslag, TK 2004-2005, 30 031, No. 6, 4-5.
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can be applied. This is because the nature of  a system of  withholding tax does not allow 
determination of  the temporal origin of  the distributed profits.2784

In the author’s view, the question whether the compartmentalization regime can be applied 
under the Directive after an accession state has acceded to the Treaty must, in principle, be 
answered in the negative. In the first place, the relevant provisions of  the Directive solely apply, 
according to their wording, to actual, posterior distributions of  profits by a subsidiary rather 
than to the anterior accrual of  these profits at the level of  this subsidiary. They do not provide 
for any indication that the distributed profits should be “compartmentalized” according 
to their temporal origin and this would be difficult to reconcile with the principle that new 
Union rules apply immediately to the future effects of  a situation which arose under the old 
rules. This conclusion is confirmed by the ECJ’s decision in Elektrownia Pątnów concerning 
the immediate effect of  Article 5(3) of  Directive 69/335. This provision basically prohibited 
the charge of  capital duty upon conversion of  a loan into capital if  the provision of  this loan 
had already been subjected to capital duty in the past. In the case at hand, a loan which was 
provided prior to Poland’s accession to the Union and which had been subject to Polish capital 
duty during the period prior to accession was converted into capital after accession of  Poland. 
The question was whether Poland was allowed to charge capital duty on the conversion. The 
ECJ answered this question in the negative, holding that Article 5(3) of  Directive 69/335, as 
implemented in Polish legislation, cannot be considered to cast doubt on taxation which had 
already been levied, and thereby to have retroactive effect.2785 It nonetheless held that this rule 
has “as its sole objective and scope, the prevention of  double taxation of  the same taxable 
amount and the rule applies, from its entry into force, both to loans already assumed prior to 
the Republic of  Poland’s accession to the European Union – and thus prior to the entry into 
force of  that rule within the Polish legal order – and converted into shares subsequent to that 
accession, and to loans agreed after that accession.”2786 The ECJ concluded that this provision 
is merely a new rule which applies immediately to transactions which are carried out after its 
entry into force in Poland and which come within it scope.2787 

The ECJ’s reasoning could be applied by analogy to the question at hand. The Parent-
Subsidiary Directive also has as its sole objective the avoidance of  double taxation. It 
would be at odds with this objective to distinguish between profit distributions stemming 
from investments made prior to a state’s accession to the Union and profit distributions 
stemming from investments made on or after that state’s accession and would introduce 

2784 Nota naar aanleiding van het verslag, TK 2004-2005, 30 031, No. 6, 4-5; Handelingen II, 2 April 1992, 4393. 

2785 ECJ 12 November 2009, C-441/08, Elektrownia Pątnów [2009] ECR I-10799, para. 36. 

2786 Ibid., para. 37. 

2787 Ibid., para. 38. 

Chapter VIII Freedom of investment between the Member States and third countries: The temporal scope



737

7.4.2 Interest & Royalty Directive

a difference in treatment between taxpayers which are, viewed from the viewpoint of  the 
Directive, in objectively comparable circumstances. In line with Pokrzeptowicz-Meyer, one can 
establish that this would infringe the principle of  equality of  treatment.2788 This conclusion 
is also in line with the prevailing view in international tax law that the question whether 
or not a reduction of  dividend withholding tax provided for in a double tax treaty must 
be granted should, in the absence of  any specific transition measure, solely be assessed 
on the basis of  the situation as it exists on the moment of  the dividend distribution.2789 
Accordingly, profit distributions received or made by a company resident in a Member State 
from or to a company resident in a new Member State on or after the date of  accession 
of  that Member State fall within the scope ratione temporis of  the Directive and cannot be 
compartmentalized according to the temporal origin of  these profits.2790 It is nonetheless 
added that this conclusion could be different in cases where the actual dividend distribution 
was, in substance, made prior to accession, but formalized immediately after accession with 
the essential aim of  enjoying, with retroactive effect, the benefits from the Directive. In 
such a case, it could be legitimate for Member States to fully disapply the provisions of  the 
Parent-Subsidiary Directive on the basis of  anti-abuse considerations. 

To sum up, without prejudice to the explicit temporal exception made vis-à-vis Estonia 
mentioned above and apart from situations of  abuse, a Member State is obliged to apply 
the provisions of  the Directive ratione temporis to profit distributions received by a parent 
resident in that Member State from a subsidiary established in a new Member State as from 
the date of  that State’s accession to the Union. The same holds true in the reverse case 
where a subsidiary established in the first Member State distributes profits to its parent 
established in the new Member State.

7.4.2 Interest & Royalty Directive

Similar issues like those under the Parent-Subsidiary Directive arise in the context of  the 
Interest & Royalty Directive. On 1 May 2004 or, as the case may be, 1 January 2007, the 
provisions of  this Directive became applicable to the twelve new Member States.2791 As 
of  that date, Article 1(1) IRD requires both the existing and acceding Member States to 

2788 Cf., by analogy, ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 56.

2789 Cf., for instance, M. Lang, ‘Zeitliche Zurechnung bei der DBA-Anwendung’, Steuer und Wirtschaft International 
7 (1999), 282 et seq.; J. Schuch, Die Zeit im Recht der Doppelbesteuerungsabkommen (Vienna: Linde Verlag, 
2002), 230; P.J. Wattel & O. Marres, ‘Characterization of Fictitious Income under OECD-Patterned Tax 
Treaties’, European Taxation 3 (2003): 67; Pijl, 302. 

2790 See also Shalhav, 64-71 who concludes that it is not entirely clear whether the principle of 
compartmentalization can be limited or rendered inapplicable by EU law and the directives.

2791 Cf. Council Directive 2004/66/EC of 26 April 2004, OJ 2004 L 168, 35-67 and Council Directive 2006/98/EC 
of 20 November 2006, OJ 2006 L 363, 129-136.
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exempt from taxation at source or by means of  assessment interest or royalty payments 
arising in that Member State, provided that the beneficial owner of  the interest or royalties 
is a company of  another Member State or a permanent establishment situated in another 
Member State of  a company of  a Member State.

In this regard, it is first established that the respective Acts of  Accession specifically provide 
for several transition periods vis-à-vis the Czech Republic, Latvia, Lithuania, Poland and 
Slovakia2792 and Romania and Bulgaria.2793 With regard to the other accession states, no 
specific transition rules have been adopted. Safe for these transition schemes, it follows from 
Elektrownia Pątnów, discussed in the previous section, that the principles on the temporal 
application of  Union law as discussed in section 7.2 of  this chapter are valid as well with 
regard to the adherence of  a new Member State to EU secondary tax law.2794

On the basis of  these principles one can first conclude that the provisions of  the Directive 
do not apply ratione temporis, as from the date of  accession, to interest and royalty payments 
that arose in a Member State during the period prior to accession of  the state where the 
beneficial owner of  the interest or royalties is established. On the other hand, the provisions 
of  the Directive do apply with immediate effect, as from the date of  accession, to interest 
and royalty payments that arose in a Member State on or after the date of  accession of  the 
state in which the beneficial owner of  the interest or royalties is established. 

Notwithstanding the above, a further distinction should be made. The reason is that the 
Directive requires the abolition of  taxation by a Member State of  interest and royalty 
payments arising in that Member State.2795 The question that comes up is when interest and 

2792 Council Directive 2004/76 EC of 29 April 2004, OJ 2004 L 157, 106 et seq. The following transition periods 
apply starting on 1 July 2005 (Slovakia: starting on 1 May 2004):

  Interest payments Royalty payments 
Czech Republic -- 6 years 
Latvia 8 years 8 years 
Lithuania 6 years 6 years 
Poland 8 years 8 years 
Slovakia -- 2 years 

2793 Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129. The following transition periods 
apply starting on 1 January 2007:

  Interest payments Royalty payments 
Bulgaria 8 years 8 years 
Romania 4 years 4 years 

2794 ECJ 12 November 2009, C-441/08, Elektrownia Pątnów [2009] ECR I-10799, paras 32 et seq.

2795 Article 1(1) IRD.
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royalty payments can be considered to arise in a Member State: at the moment they are 
actually paid out or already prior to that moment? In the author’s view, an analogy can be 
drawn in this respect with Article 11(1) OECD MC which stipulates that interest arising in 
a contracting state and paid to a resident of  the other contracting state may be taxed in that 
other state. Lang submits that it is not the moment the interest is paid, but the moment that 
the interest income is generated which is the relevant benchmark when applying Article 
11(1) OECD MC: 

“Bei den Zinsen handelt es sich um Einkünfte aus Forderungen. Nach dem Wortlaut kommt 

es lediglich auf  die Kausalität der Einkünfte zu einer Forderung an. Allerdings geht es auch 

dabei um die Nutzung von Vermögenswerten: Schließlich sind die Zinsen das Entgelt für das 

zur Verfügung gestellte Kapital. Daher sind Zinsen danach zuzuordnen, für welchen Zeitraum 

der Nutzung des Kapitals sie geleistet werden. Auch hier scheidet daher – anders als dies die 

österreichische Finanzverwaltung sieht – der Rückgriff  auf  den Zeitpunkt des Zuflusses aus.”
2796

The same view is defended by Schuch, who states the following:

“Abzustellen ist daher auf  jene Zeiträumer, in denen die betreffenden Vermögenswerte genutzt 

werden, mit denen die entsprechenden Einkünfte verdient werden.“
2797

 

The author agrees with the above scholars that Article 11(1) OECD MC requires allocating 
income payments received according to the period in which the interest received was 
generated.2798 Given the similarity in wording between Article 11(1) OECD MC and Article 
1(1) IRD, it is submitted that the same reasoning holds true in the context of  the Directive. 
Hence, the provisions of  the Directive apply ratione temporis to interest payments made by 
a company resident in a Member State to a company resident in the new Member State 
as from the date of  accession but only insofar the interest income was actually generated 
during the period after accession. 

Similar considerations are valid as far as royalty payments are concerned. Based on Article 
12(1) OECD MC, royalties arising in a contracting state and beneficially owned by a resident 
of  the other contracting state are taxable only in that other state. In this context, Lang 
submits the following:

2796 Lang, ‘Zeitliche Zurechnung bei der DBA-Anwendung’, 287.

2797 Schuch, Die Zeit im Recht der Doppelbesteuerungsabkommen, 156.

2798 A parallel could also be drawn in this regard to a decision by the Netherlands Supreme Court dated 21 
October 1987, No. 24 837, Beslissingen in Belastingzaken 59 (1988). Under the Netherlands Personal Income 
Tax Act as it stood at the time of the proceedings, interest payments on a loan secured by mortgage 
received by a non-resident was taxable whereas interest on a normal loan was not. In this case, a non-
resident received an interest payment on a loan which had lost its status as mortgage loan during the 
taxable year. The Netherlands Supreme Court nevertheless considered the interest payments received 
taxable to the extent they stemmed from the period in which the loan was still covered by a mortgage. 
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“Ebenso spricht Art. 12 Abs. 2 OECD-Musterabkommen von der „Nutzung von … Patenten 

… und anderen Rechten“. In diesen Fällen ist es daher naheliegend, darauf  abzustellen, in 

welchem Zeitraum die Vermögenswerte genutzt werden, für den die Vergütung geleistet wird. 

Hat – wie es das OECD-Musterabkommen beispielsweise für Lizenzgebühren vorsieht – der 

Ansässigkeitsstaat des Empfängers das Besteuerungsrecht, ist im Falle eines Ansässigkeitswechsels 

zu untersuchen, welcher Teil der Vergütung auf  Zeiträume vor dem Ansässigkeitswechsel und 

welcher Anteil auf  Zeiträume nach dem Ansässigkeitswechsel entfällt.”
2799

Schuch is also of  the opinion that “[a]bzustellen ist daher auf  jene Zeiträumer, in denen 
die betreffenden Vermögenswerte genutzt werden, mit denen die entsprechenden 
Lizenzgebühren verdient werden.“2800 

In the author’s view, it follows by analogy that, here too, the provisions of  the Directive 
apply ratione temporis to royalty payments made by a company resident in a Member State to 
a company resident in the new Member State as from the date of  accession but only insofar 
as the royalty income was actually generated during the period after accession. 

7.4.3 Merger Directive

Similar temporal transition issues may arise under the Merger Directive, which became 
applicable to the new twelve Member States on 1 May 2004 or, as the case may be, on 1 
January 2007.2801 As the Directive does not provide for any specific transition provisions, it 
is safe to conclude, by analogy to the previous analyses made in the context of  the Treaty 
freedoms and the Parent-Subsidiary and Interest & Royalty Directive, that a Member State 
must apply the provisions of  the Merger Directive ratione temporis with immediate effect to 
mergers or divisions involving a new Member State and which took place on or after the 
date of  accession to the Union of  that new Member State. Mergers and divisions which 
took place prior to accession, on the other hand, are not covered. 

Like under the Parent-Subsidiary Directive, the question comes up whether, upon accession of  
a new Member State, the above doctrine of  “compartmentalization” or “Altreservenpraxis” 
must be applied under the Directive. This would imply that a Member State would grant 
the benefit of  deferral of  taxation of  capital gains recognized upon a qualifying merger or 
division as from the date of  accession, but only to the extent these gains accrued during 
the period subsequent to the date of  accession. In the author’s view, this question must be 
answered in the negative. The wording of  the Directive clearly stipulates that “a merger or 

2799 Lang, ‘Zeitliche Zurechnung bei der DBA-Anwendung’, 287. 

2800 Schuch, Die Zeit im Recht der Doppelbesteuerungsabkommen, 160.

2801 Cf. Article 20 read in conjunction with Chapter 9 of Annex II of the Act of Accession, OJ 2003 L 236 and 
Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129-136.
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division shall not give rise to any taxation of  capital gains.”2802 This conclusion is supported 
by the Directive’s objective of  facilitating transnational restructuring within the Union. It 
would be in conflict with this objective if  one were to distinguish between capital gains 
which can be allocated to the period before and capital gains which can be allocated to the 
period as from the accession of  the new Member State.2803 From Pokrzeptowicz-Meyer one can 
infer by analogy that this would infringe the principle of  equality of  treatment.2804 Hence, a 
Member State must fully apply the provisions of  the Merger Directive ratione temporis with 
immediate effect to mergers or divisions involving a new Member State to the extent they 
took place on or after the date of  accession to the Union of  that new Member State and is 
not allowed to distinguish as to the time at which the capital gains were accrued.

7.4.4 Mutual Assistance Directive and Recovery Directive

Similar transition issues arise as regards the Mutual Assistance Directive and the Recovery 
Directive.2805 More specifically, the question is whether the provisions of  these Directives 
can be applied ratione temporis with respect to mutual assistance for the assessment of  taxes 
or to the recovery of  claims to the extent these taxes or claims relate to years prior to the 
accession of  a new Member State. As far as the Recovery Directive is concerned, it follows 
from Tsapalos that this question must be answered in the affirmative, in the absence of  any 
specific transition scheme included in the respective Acts of  Accession.2806 In this case, the 
Italian Government had submitted a request for recovery of  the claims in question to the 
Greek competent authorities under the Recovery Directive. The claim, however, had already 
arisen in 1968, in which year the Directive was not yet in force. The question was whether 
the Recovery Directive applied ratione temporis to the claim at issue. After having recalled that 
procedural rules are generally held to apply to all proceedings pending at the time when 
they enter into force, the ECJ firstly established that the provisions of  the Directive must 
be considered procedural rules.2807 It subsequently held that no provision of  the Directive 
makes it possible to consider that the Union legislature intended to limit the application of  
the procedural rules solely to claims which arose after the entry into force of  that Directive 
in the Member State where the requested authority is situated.2808 It held, on the contrary, 
that the purpose of  the Directive, entailing the elimination of  obstacles to the functioning 

2802 Article 4 MD and Article 8 MD. 

2803 See, by analogy, ECJ 12 November 2009, C-441/08, Elektrownia Pątnów [2009] ECR I-10799, para. 37. 

2804 Cf., by analogy, ECJ 29 January 2002, C-162/00, Pokrzeptowicz-Meyer [2002] ECR I-1049, para. 56.

2805 Ibid. 

2806 Cf. Article 20 read in conjunction with Chapter 9 of Annex II of the Act of Accession, OJ L 236, 23 September 
2003 and Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129-136.

2807 ECJ 1 July 2004, C-361/02, Tsapalos and Diamantakis [2004] ECR I-6405, paras 19-20. 

2808 Ibid., para. 21.
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of  the common market arising from problems related to the transnational recovery of  the 
claims and the prevention of  fraudulent operations, argues for the Directive applying to 
claims existing at the time it entered into force in the Member State where the requested 
authority is situated. On the basis of  the aforementioned, the ECJ answered the above 
question in the affirmative. 

Although the ECJ has, to date, not ruled on this issue in the context of  the Mutual Assistance 
Directive, it is safe to assume that the same approach is valid under this Directive, in the 
absence of  any specific transition scheme included in the respective Acts of  Accession.2809 
Support for this conclusion can be found in a decision by the Swiss Supreme Court dated 
12 April 2002.2810 In this case, the Supreme Court held that a request for exchange of  
information made under the applicable regime of  the new tax treaty concluded between 
Switzerland and the United States was also valid as far as this request concerned transactions 
which took place under the exchange of  information regime of  the previous tax treaty 
between Switzerland and the United States. This was irrespective of  the fact that such a 
request would not have been valid under the latter treaty. The Court held that “Gemäss 
ihrer Natur und nach internationalen Gepflogenheiten sind Normen über die Amts- oder 
Rechtshilfe im Allgemeinen sofort anwendbar.“

To conclude, the provisions of  the Mutual Assistance Directive and the Recovery Directive 
can be applied ratione temporis with respect to mutual assistance for the assessment of  taxes 
or to the recovery of  claims irrespective of  whether these taxes or claims relate to years 
prior to accession or to the years as from accession of  a new Member State. This conclusion 
is, however, without prejudice to the domestic statute of  limitations as applicable in the 
Member State concerned. 

7.4.5 Arbitration Convention

As far as the Arbitration Convention is concerned, it can be observed that the new Member 
States were not automatically bound to this Convention upon their accession to the Union. 
For the ten new Member States that acceded on 1 May 2004, the scope of  the Convention 
has been extended by the conclusion after 1 May 2004 of  a specific accession treaty between 
each of  the 25 Member States 2811, which has currently been ratified by all Member States. As 

2809 Cf. Article 20 read in conjunction with Chapter 9 of Annex II of the Act of Accession, OJ 2003 L 236 and 
Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129-136.

2810 Decision by the Swiss Supreme Court dated 12 April 2002, No. 2A.551/2001.

2811 Convention on the accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the 
Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic 
of Poland, the Republic of Slovenia and the Slovak Republic to the Convention on the elimination of 
double taxation in connection with the adjustment of profits of associated enterprises, OJ 20005 C 160/1, 
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from 1 January 2007, the Convention as it applied between the 15 former Member States 
has also become applicable vis-à-vis Bulgaria and Romania.2812 As from 1 July 2008, Bulgaria 
and Romania also acceded the above accession treaty between the former 15 Member States 
and the 10 new acceding Member States.2813 

The question arises as to the extent to which the provisions of  the Convention are 
applicable ratione temporis to the assessment of  taxes due in years prior to that date. From the 
outset, it is observed that the Arbitration Convention is a treaty governed by principles of  
international law rather than by Union law. The principles on the temporal application of  
Union law developed by the ECJ as discussed in section 7.2 of  this chapter are therefore 
not directly applicable. Nonetheless, strong guidance can be found in the principle of  non-
retroactivity of  treaties as enshrined in Article 28 VCLT, the content of  which closely 
resembles the principles developed by the ECJ on the temporal application of  Union law, 
as was demonstrated in the same section. In this regard, it is established that decisions 
by the Supreme Courts of  the Netherlands and Switzerland demonstrate that Article 28 
VCLT does not prevent procedural rules included in a treaty to be applied to all proceedings 
pending at the time when they enter into force.2814

The question is therefore whether the provisions of  the Convention can be regarded 
as procedural rather than substantive rules. In the author’s view, this question must be 
answered in the affirmative. It is true that the Convention allows Member States to make an 
upward adjustment in the case of  transactions between associated companies on the basis 
of  the arm’s length principle. However, this cannot be regarded as a rule of  a substantive 
nature, as the Convention does not create substantive taxation powers for the Member 
States in this regard. It only allows the Member States to tax according to the arm’s length 
principle. The Convention is mainly concerned with the procedure for avoiding double 
taxation after such an adjustment is made. Therefore, the provisions of  the Convention 
must be regarded as being of  a procedural nature. By analogy to Tsapalos and the decision 
by the Swiss Supreme Court cited in the previous section, it follows that the provisions of  

1-22.

2812 Article 3(3) of the Act concerning the conditions of accession of the Republic of Bulgaria and Romania 
and the adjustments to the Treaties on which the European Union is founded, OJ 2005 L 157 read in 
conjunction with Annex I.

2813 Council Decision of 23 June 2008 amending Annex 1 to the Act of Accession of Bulgaria and Romania, OJ 
2008 L 174 , 6.

2814 Decision of the Netherlands Supreme Court dated 2 April 1985, No. 78258U, Nederlandse Jurisprudentie 
890 (1985). In this ruling, the Netherlands Court decided that a request to extradite a convicted person 
based on Article 3 of the Treaty of Wittem dated 30 August 1979 can also be made to the extent it concerns 
the extradition of a person which was convicted in the period prior to the entry into force of that Treaty. 
See furthermore: Decision by the Swiss Supreme Court dated 12 April 2002, No. 2A.551/2001, as discussed 
above in section 7.4.4. 
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the Arbitration Convention can, in the absence of  a specific temporal transition scheme, 
be applied ratione temporis irrespective of  the fact whether the contested double taxation has 
arisen in years prior to accession of  a new Member State. Again, this conclusion is without 
prejudice to the statute of  limitations as applicable in the Member State concerned. 

7.4.6 Code of Conduct for Business Taxation

The CoC was adopted by the Council on 1 December 1997. Since the CoC is only politically 
binding, the principles developed by the ECJ in the context of  the Treaty cannot be relied 
upon directly when examining the question as to the extent to which the new Member States 
are bound by the Code. An analogous application of  these principles would nevertheless 
imply that the Code’s provisions apply ratione temporis to the new Member States as from the 
date of  their accession.2815 

7.5 Conclusions

In the previous sections, the question has been examined as to the extent to which the 
relevant provisions relating to freedom of  investment under the Treaty and the various 
APC countries apply ratione temporis to a restrictive CIT measure applied to income from 
investments involving one of  the twelve new Member States. In this regard, case law of  
the ECJ demonstrates that a distinction should be made between procedural rules and 
substantive rules. Based on constant case law of  the ECJ, procedural rules of  Union law are 
generally held to apply to all proceedings pending at the time when these rules enter into 
force. By contrast, based on the principles of  legal certainty and the protection of  legitimate 
expectations, the substantive rules of  Union law can be applied to situations existing before 
their entry into force only in so far as it clearly follows from their terms, objectives or 
general scheme that such an effect must be given to them. 

It follows from this case law that the Treaty freedoms, being of  a substantive rather than a 
procedural nature, cannot be applied with retroactive effect to situations which existed prior 
to accession of  the new Member State, absent any clear indication to the contrary. On the 
other hand, in the absence of  a provision to the contrary, new Union rules apply immediately 
to the future effects of  a situation which arose under the old rules. It is observed that this is 

2815 Nevertheless, in the process of accession of the new Member States, all these states were required to 
comply upon accession with the requirements as set out in the Code of Conduct, as a part of the acquis 
communautaire. After examination by a new Tax Experts Group before accession, several measures were 
considered harmful within the meaning of the Code. These measures were subsequently subject to the 
rollback requirement; cf. Report to Council Enlargement Group concerning the Code of Conduct for 
Business taxation, Brussels 5 June, 2003.
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7.5 Conclusions

in line with the international principle of  non-retroactivity of  treaties as enshrined in Article 
28 VCLT. Hence, the application by a Member State of  a restrictive CIT measure vis-à-vis 
a company established in a new Member State which was already applied before the date of  
that state’s accession to the Union is caught ratione temporis, as of  the date of  accession, by 
the free movement provisions in the Treaty. There is no reason to draw different conclusions 
in the context of  the EEA Agreement and the APC Agreements. Furthermore, absent any 
specific derogation, the Treaty state aid rules apply where an accession state has a company 
tax measure in force that would qualify as state aid incompatible with the internal market 
under Article 107(1) TFEU at the moment when this measure was adopted and it maintains 
this measure after its accession to the Union, provided that the measure was adopted on or 
after 10 December 1994. On the other hand, if  a measure adopted on or after that date did 
not constitute an aid at the time it was put into effect, and subsequently became an aid due 
to the evolution of  the common market and without having been altered by the Member 
State, such a measure qualifies as existing aid. 

The above principles developed by the ECJ in the context of  the Treaty freedoms are similarly 
valid as far as the application ratione temporis of  the provisions of  secondary EU law in the field 
of  corporate income taxation are concerned. This means that the provisions of  the Parent-
Subsidiary Directive, the Interest & Royalty Directive and the Merger Directive, all being of  a 
substantive rather than of  a procedural nature, cannot be applied to payments of  dividends, 
interest and royalties or mergers and divisions, respectively, which occurred prior to the date 
of  accession. On the other hand, the provisions of  the Parent-Subsidiary Directive and the 
Merger Directive are applicable ratione temporis to the extent the said events took place as from 
the date of  accession, even if  the distributed or realized profits were accrued during the period 
prior to accession. Apart from the specific transition schemes applicable to a number of  
acceded Member States, the same is true as far as the application ratione temporis of  the Interest 
& Royalty Directive is concerned. However, the provisions of  the Directive apply ratione 
temporis to interest and royalty payments made by a company resident in a Member State to a 
company resident in the new Member State as from the date of  accession only insofar as the 
interest or royalty income was actually generated during the period as from accession. 

The provisions of  the Mutual Assistance Directive, the Recovery Directive and the 
Arbitration Convention, all being of  a procedural rather than a substantive nature, can be 
applied to the assessment or, as the case may be, to the collection of  taxes not only to the 
extent this relates to taxes due as from the date of  accession, but also as far as it relates to 
taxes due prior to the accession of  the new Member State. This conclusion is, however, 
without prejudice to the statute of  limitations as applicable in the Member State concerned. 
Lastly, it has been established, by analogy to the above principles developed by the ECJ, that 
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the Code of  Conduct applies ratione temporis to the new Member States as from the date of  
accession of  the new Member States. 

8 Conclusions

In this chapter, the focus was on the temporal scope of  the relevant provisions relating to 
freedom of  investment under EU law. Two questions have been addressed. Firstly, what 
the impact is in the field of  corporate income taxation of  the various standstill clauses 
included in both the Treaty and a large number of  APC Agreements concluded between 
the Member States and third countries has been examined and evaluated. Secondly, it has 
been examined to which extent, in the case of  accession by a third country to the Union, the 
provisions relating to the freedom of  establishment, the free movement of  capital and the 
free movement of  services under the Treaty and secondary EU law in the field of  corporate 
income taxation apply ratione temporis to investments involving such a country. 

The results of  the first question show a diversified picture. This is because the scope of  the 
various standstill clauses included in the Treaty and a large number of  APC Agreements 
diverge substantially. It is, however, of  no use to repeat here the precise scope of  all the 
free movement provisions in all the various international arrangements. This has been done, 
and the main findings have been clearly summarized, in the previous sections. Nonetheless, 
broadly speaking, one can conclude that the standstill clause under Article 64(1) TFEU 
applies to relatively large third-country investments and limits the protection that third-
country investors could otherwise derive from the free movement of  capital as guaranteed 
under Article 63(1) TFEU. This is under the condition that the restrictive CIT measure 
being applied was already in force by the end of  31 December 1993. 

As far as the various standstill clauses included in the various APC Agreements are 
concerned, the opposite conclusion can be drawn. Here, broadly speaking, these clauses 
may apply to both relatively large and small third-country investors. Their scope is not to 
restrict the scope of  protection that third-country investors could otherwise derive from 
the free movement provisions included in the APC Agreement concerned. Rather, they 
protect third-country investors against newly introduced restrictive CIT measures applied 
by a Member State, measures which would otherwise not be prohibited under the free 
movement provisions included in the APC Agreements at issue. 

On balance, standstill clauses can be perceived as promoting international economic 
integration and, consequently, international tax neutrality although only to the extent that 
they prevent Member States from introducing new restrictive CIT measures vis-à-vis third 
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8 Conclusions

countries. Consequently, in each individual case, assessment of  any applicable standstill 
clause is essential when examining the scope of  protection that a third-country investor is 
offered under freedom of  investment. It has been concluded in this regard that in the case 
of  collision between a standstill clause in one international Agreement and a liberalization 
requirement imposed under another, the most liberal provision should prevail. 

The answer to the second question is more straightforward. In principle, no significant 
problems arise where a third country accedes to the Union. The main rule here is that 
substantive rules of  Union law can be applied to situations existing before their entry into 
force only in so far as it clearly follows from their terms, objectives or general scheme that 
such an effect must be given to them. This means that the application by a Member State 
of  a restrictive CIT measure vis-à-vis a company established in a new Member State which 
was already applied before the date of  that state’s accession to the Union is caught ratione 
temporis, as of  the date of  accession, by the free movement provisions in the Treaty. In 
principle, the same holds true as far as the provision of  the Parent-Subsidiary Directive, 
the Merger Directive and the Interest & Royalty Directive are concerned. On the other 
hand, procedural rules of  Union law are generally held to apply to all proceedings pending 
at the time when these rules enter into force. This means that the provisions of  the Mutual 
Assistance Directive, the Recovery Directive and the Arbitration Convention, all being of  a 
procedural rather than a substantive nature, can be applied to the assessment or, as the case 
may be, to the collection of  taxes not only to the extent this relates to taxes due as from the 
date of  accession, but also as far as it relates to taxes due prior to the accession of  the new 
Member State. 
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1 Introduction 

From the previous part of  this study, one can infer that Member States have more room 
for manoeuvre to maintain restrictive CIT measures in situations involving third-country 
investments compared to situations involving intra-Union investments under EU freedom 
of  investment. Not only is there virtually no degree of  harmonization in the field of  
corporate income taxation in the relations between Member States and third countries, as 
was demonstrated in Chapter IV.3 and Chapter IV.4, but also the impact of  the relevant free 
movement provisions under the Treaty, the EEA Agreement, the various APC Agreements, 
the Agreement between the Community and Switzerland on the free movement of  persons 
and the OCT Decision 2001 on the application of  the six central CIT measures in the 
Member States’ relationships with third countries is less substantial than the impact of  the 
Treaty freedoms on these CIT measures in an intra-Union context, as was demonstrated in 
Chapter VII.5.6. Moreover, the degree of  liberalization between the different Member States 
and third countries in the field of  corporate income taxation diverges as well. Corporate 
income tax restrictions which may be permitted in the relationship between one Member 
State and a particular third country (for example under a standstill clause) may be prohibited 
in the relationships between the same Member State and another third country. Similarly, a 
Member State may be allowed to apply a CIT restriction vis-à-vis a particular third country 
whereas another Member State may be permitted under the relevant EU freedom of  
investment provisions to apply a comparable restrictive CIT measure vis-à-vis the same 
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third country. Lastly, the relevant free movement provisions only lay down a minimum 
standard for liberalization. In the absence of  virtually any degree of  harmonization in 
the relations between Member States and third countries in the field of  corporate income 
taxation, Member States are not prohibited at all to refrain from applying certain restrictive 
CIT measure vis-à-vis third countries as they consider appropriate, and are therefore not 
prevented from applying a more liberal CIT regime vis-à-vis third countries than the free 
movement provisions would require. Accordingly, a patchwork of  different CIT measures 
vis-à-vis third countries applies among the various Member States, establishing a diverging 
degree of  liberalization between the different Member States and third countries.2816

Given this lack of  uniformity in the relations with third countries, and given the fact that 
the degree of  liberalization between Member States is significantly wider than the degree of  
liberalization between Member States and third countries in the field of  corporate income 
taxation, third-country corporate investors could easily decide to structure their investments 
made in or from a Member State through an intermediate company established in another 
Member State which applies, out of  all Member States, the most liberal CIT regime vis-
à-vis the third country concerned. For example, a corporate investor based in the United 
States wishing to set up a subsidiary in the Netherlands, which would subject distributed 
profits stemming from that investment and paid out to the US investor to a withholding tax 
permissible under Article 63(1) TFEU, could decide to channel its investment through an 
intermediate company established in Cyprus, which does not levy any withholding tax on 
distributed profits to corporate investors established abroad. Given that a wider degree of  
liberalization exists under EU law in the relationships between the Netherlands and Cyprus 
in the field of  corporate income taxation, the Netherlands might subsequently be required 
– either under the Treaty freedoms on the basis of  the analysis made in Chapter V.2.7.2, or 
under the Parent-Subsidiary Directive on the basis of  the analysis made in Chapter IV.2.2 
– to refrain from levying withholding tax on profit distributions made by the Netherlands 
subsidiary to the Cyprus intermediate company. As a result, the permissible withholding 
tax which would be levied by the Netherlands if  the third-country corporate investor had 
established the Netherlands subsidiary directly would be void. In addition, any further profit 
distribution by the intermediate company established in Cyprus to its ultimate shareholder 
in the United States would not result in taxation under the Cyprus CIT regime, either. 

The above example shows that the benefits available under the Treaty freedoms and 
secondary EU law in the field of  corporate income taxation for companies investing within 

2816 On comparable lines: Pistone, ‘The Impact of European Law’, 237, who establishes that a wide range of 
different third-country contexts can be distinguished, depending on the existing degree of economic 
integration between the Union and the third country at issue.
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1 Introduction 

a Member State could effectively be extended to third-country corporate investors as well 
through setting up an intermediate company in another Member State, notwithstanding 
the fact that the degree of  liberalization between Member States and third countries in 
the field of  corporate income taxation is less substantial. The question arises as to which 
extent the affected Member State (in the example above: the Netherlands) is allowed to 
deny the benefits deriving from the Treaty freedoms and secondary EU law in the field 
of  corporate income taxation in a situation as described above. Should this Member 
State grant these benefits without further deliberation, or should it be allowed to take the 
indirect third-country relationship into account?2817 The same question could arise in the 
reverse case where investments from a Member State in a third country are “channelled” 
through an intermediate company established in another Member State in order to benefit 
from the more liberal CIT regime applied by that other Member State towards third 
countries. 

The central question in this chapter is the extent to which a Member State is allowed to deny 
the benefits deriving from the Treaty freedoms and the Directives in the field of  corporate 
income taxation in situations involving intra-Union investments which are ultimately owned 
by a third-country corporate investor or, conversely, in situations involving third-country 
investments indirectly held by a company established in that Member State through an 
intermediate company established in another Member State. This question also includes the 
situation where a company has been incorporated under the laws of  a Member State in order 
to fall under the scope of  protection of  the Treaty freedoms and the Directives, but has its 
effective corporate seat in a third country (hereinafter “outward dual resident company”) 
or, conversely, the situation where a company has been incorporated under the laws of  a 
third country, but has its effective corporate seat in a Member State (hereinafter “inward 
dual resident company”). Lastly, the related question is examined on the extent to which 
companies established in different Member States are protected by the Treaty freedoms 
and the above Directives when these companies are held by a common parent company 
established in a third country. In the below sections, all above questions are examined in 
more detail. 

2817 In this regard, a parallel could be drawn with the common policy in the field of the free movement of 
goods. A product coming from a third country is regarded as being in free circulation and will then be 
treated in the same way as products originating in Member States as regards the elimination of customs 
duties and quantitative restrictions between the Member States; ECJ 30 May 2002, C-296/00, Prefetto 
Provincia di Cunea [2002] ECR I-4657, para. 32.
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2 Indirect third-country investments under the Treaty 
freedoms

2.1 Indirectly held inward third-country investments

2.1.1 Access and discrimination

The first question to be examined is to which extent a Member State is allowed to deny the 
benefits deriving from the Treaty freedoms in the field of  corporate income taxation in 
situations involving intra-Union investments which are ultimately owned by a third-country 
corporate investor. This situation can be depicted as follows:

In this scenario, it is assumed that EUCo1 (established in Member State A) enters into 
a range of  transactions with company EUCo2 (established in Member State B), which 
company may be either affiliated with2818, associated with2819 or unrelated to2820 EUCo1. These 
transactions may give rise to the payment of  dividends, interest and royalties and the transfer 
of  assets and may give rise to issues of  cross-border loss compensation and the attribution 
of  income from EUCo2 to EUCo1 under the CFC rules in force in Member State A, as the 
case may be. It is furthermore assumed that EUCo2 enters into similar transactions either 
with EUCo1 or with other parties established within the Union. The question comes up 
as to the extent to which EUCo1 and EUCo2 may rely on the Treaty freedoms when they 
suffer a discriminatory restriction on these transactions imposed by Member State A or 
Member State B, given that these companies are ultimately owned by a non-EU corporate 
investor. 

2818 Where a company has definite influence over another company, both companies are characterized as 
affiliated companies, in accordance with the ECJ’s decision in Baars. 

2819 Where definite influence does not exist, but EUCo1 still effectively participates in the management and 
control of EUCo2, both companies are characterized as associated companies.

2820 Both companies are characterized as unrelated when they do not qualify as affiliated or associated 
companies.
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2.1.1.1 The position of the intermediate company EUCo1 in Member State B as the 
state of source

In order to answer this question properly, it is most convenient to start focusing on the tax 
position of  EUCo1 in Member State B. EUCo1 may be subject to a restrictive withholding 
tax in Member State B on dividend, interest or royalty payments that it receives from 
EUCo2 on the basis that EUCo1 is not established in Member State B. Given that EUCo1 
is ultimately controlled by a non-EU investor, the question is whether EUCo1 would be 
able to invoke the freedom of  establishment under Article 49 TFEU to the extent EUCo1 
and EUCo2 are affiliated. In the first instance, this question must be answered in the 
affirmative. The fact that EUCo1 is ultimately controlled by a non-EU corporate investor 
should be immaterial when it seeks to invoke the protection offered by the freedom of  
establishment within the Union. This is because access to the freedom of  establishment 
may not be made dependent on satisfying further conditions concerning the nationality 
of  the shareholders or directors of  EUCo1.2821 It is true that a proposal to that end has 
been put forward during the negotiations of  the EC Treaty in order to prevent companies 
from third countries from having access to the right of  establishment simply by setting up 
“letterbox” companies. This proposal was, however, rejected.2822 Thus, where Member State 
B subjects EUCo1 to a discriminatory withholding tax on dividend payments that EUCo1 
receives from EUCo2, a restriction of  the freedom of  establishment can be identified 
under Article 49 TFEU.2823 

2821 See ECJ 14 October 2004, C-299/02, Commission v. Netherlands [2004] ECR I-9761, para. 19 and Opinion of 
Advocate General Léger delivered on 27 May 2004, C-299/02, Commission v. Netherlands [2004] ECR I-9761, 
point 38.

2822 Cf., for example, Wouters, 127; Opinion of Advocate General Léger delivered on 27 May 2004, C-299/02, 
Commission v. Netherlands [2004] ECR I-9761, point 39. 

2823 For clarity’s sake, it is observed that the ECJ’s ruling in Test Claimants in the ACT GLO does not affect this 
conclusion; ECJ 12 December 2006, C-374/04, Test Claimants in Class IV of the ACT Group Litigation [2006] 
ECR I-11673. It is true that in this case the ECJ accepted that a Member State from which the dividend 
payments arise is allowed to make the granting of a tax benefit in such a case dependent on the place 
of residence of the shareholder of the company receiving the dividends (para. 94). However, one should 
place this decision in the light of the fact that the ECJ already held that the denial to grant the tax benefit 
to non-resident shareholders in general was not discriminatory (para. 72). In other words, there was no 
discrimination between residents and non-resident shareholders in the traditional sense. The question 
subsequently arose whether there was discrimination among non-resident shareholders according to the 
place of residence of their shareholders. It is this particular question that was answered by the ECJ in the 
negative (see in a comparable vein: Terra & Wattel, 379). One should therefore not generalize this decision 
in that Member States would at all times be allowed to discriminate against non-resident companies based 
on the place of residence of their shareholders. It is nonetheless observed that the ECJ’s decision in Test 
Claimants in the ACT GLO has caused considerable confusion among scholars, notably in the comparable 
context of the compatibility with the Treaty freedoms or LOB clauses included in tax treaties; cf. P. Pistone, 
Comment on Test Claimants in Class IV of the ACT Group Litigation, British Tax Review 4 (2007): 363-365; E. 
Osterweil, ‘Are LOB Provisions in Double Tax Conventions Contrary to EC Treaty Freedoms?’, EC Tax Review 
5 (2009): 245 et seq.; J.C. Guerra, ‘Limitation on Benefits Clauses and EU Law’, European Taxation 2-3 (2011): 
87-88; E.C.C.M. Kemmeren, ‘LOB ≠ MFN’, in Maatschappelijk heffen, deel 1 De Wetenschap, 417-431.
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Still, the question comes up whether Member State B should be allowed to deny the benefits of  
the freedom of  establishment on the basis of  anti-abuse considerations. In the author’s view, this 
question must be answered in the negative to the extent EUCo1 carries on genuine economic 
activities, not being of  a purely marginal or ancillary nature, through its establishment in Member 
State A by involving itself  in the management of  EUCo2, provided that the establishment of  
EUCo1 involves a sufficient degree of  independence and a sufficient degree of  management 
and control within Member State A. It is true that the ECJ’s decisions in Centros2824 and Segers2825 
could cast some doubts on the validity of  this conclusion. Essentially, one can infer from these 
cases that a company that does not conduct any business in the state of  primary establishment 
can still rely on the freedom of  establishment when setting up a secondary establishment in 
another Member State.2826 At first glance, one could argue on the basis of  these cases that 
EUCo1 does not need to carry on any genuine economic activity at all in order to be able to 
invoke the benefits of  Article 49 TFEU. Weber, for example, submits on the basis of  this case 
law that a company that is formed in accordance with the law of  a Member State and which 
has its registered office in the Union may already avail itself  of  the right of  establishment in 
another Member State.2827 De Broe takes the view that the Centros and Segers cases offer a unique 
opportunity for residents of  non-Member States to engage in treaty shopping, or directive 
shopping, by setting up a conduit company with minimal substance in a Member State which 
can avail itself  of  the right of  secondary establishment by taking a controlling shareholding in 
the company conducting an active business in another Member State.2828 He concludes that a 
passive investment company conducts a business activity and is Treaty protected where it takes 
a shareholding in an active subsidiary in another Member State.2829 Thömmes and Nakhai, on 
the other hand, disagree and emphasize that in Centros and Segers, the companies involved did 
carry on real economic activities albeit not in the state where they had their registered office 
but in another Member State.2830 According to these scholars, passive investment and financing 
companies with no substance do not carry on an economic activity within the Union at all and 
are thus not protected by the freedom of  establishment, even if  they take a controlling stake in 
an active company.2831 Also, Kemmeren argues that this type of  company may not invoke the 
freedom of  establishment since they do not carry on the required economic activity.2832

2824 ECJ 9 March 1999, C-212/07, Centros [1999] ECR I-1459.

2825 ECJ 10 July 1986, 79/85, Segers [1986] ECR 2375.

2826 See, for example, De Broe, International Tax Planning, 855. 

2827 Weber, Tax Avoidance and the EC Treaty Freedoms, 40. 

2828 De Broe, International Tax Planning, 859.

2829 Ibid., 860.

2830 O. Thömmes & K. Nakhai, ‘New Case Law on Anti-Abuse Provisions in Germany’, Intertax 2 (2005): 79. 

2831 Ibid. 

2832 Kemmeren, Principle of Origin, 184-185.
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In the author’s opinion, the view taken by the last authors must be endorsed. In this regard, 
it should be recalled that under the right of  primary establishment, no economic activities 
need to be carried on before establishment.2833 The decisions in Centros and Segers must be 
placed in that perspective. It follows from these cases that the ECJ does not require, in the 
case of  secondary establishment in one Member State by a company established in another 
Member State, that the company carry on a genuine economic activity in the latter Member 
State.2834 Such a situation is, in fact, put on a par with a primary establishment since otherwise 
a primary establishment would enjoy a wider scope of  protection under the freedom of  
establishment than a secondary establishment. Hence, the decision in Centros and Segers must 
be placed in the light that the ECJ apparently does not want to treat primary and secondary 
establishment differently in this respect.2835 However, this argument does not hold in the case 
under consideration. The reason is that in such a case, the ultimate third-country corporate 
investor is already established in a third country and is setting up a secondary establishment 
in a Member State through a third (intermediate) company situated in another Member 
State. In such a case, the logic behind the Segers and Centros cases is no longer valid. This 
is because the third-country corporate investor would not have been able to rely on the 
freedom of  establishment under Article 49 TFEU if  it had made its investment in the first 
Member State directly. In other words, there is no risk that such a direct investment would 
be treated better under Article 49 TFEU than an indirect investment made through an EU 
intermediate company. Therefore, in the situation under consideration, Member State B 
should be allowed to deny the benefits of  the freedom of  establishment if  EUCo1 fails to 
comply with the above standards, which essentially require a genuine economic link with the 
territory of  Member State A. The Segers and Centros cases have no impact on this conclusion. 
Nonetheless, one further distinction must be made. It is recalled that the requirement 
of  a genuine economic link cannot always be captured within the traditional three-step 
decision scheme (access, discrimination and justifications) applied by the ECJ. Where the 
contested CIT measure aims at combating abuse under domestic tax law, the principle of  
proportionality comes into play as well as was demonstrated in Chapter V.2.6.3.4. In the case 
scenario under consideration this implies that the proportionality principle would require 
that EUCo1 must at all times be given the opportunity to prove that the principal aim of  its 
creation and/or maintenance was not to obtain a tax advantage. 

The question arises whether the above conclusion is similarly valid under the free movement 
of  services under Article 56 TFEU and the free movement of  capital under Article 63(1) 

2833 See also Chapter II.2.3.5.

2834 In the same vein: Weber, Tax Avoidance and the EC Treaty Freedoms, 36. 

2835 Ibid., 36. 
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TFEU. This question could arise where in the above example EUCo1 and EUCo2 would not 
qualify as affiliated companies, but as associated or non-related companies. In the author’s 
view, this question must be answered in the affirmative with regard to the free movement of  
services. The reason is that Article 56 TFEU requires the service provider and the service 
recipient to both be established in different Member States. This implies, according to the 
author, that where EUCo1 would, for example, suffer a discriminatory withholding tax 
imposed by Member State B on interest or royalty payments received from EUCo2, Member 
State B could refuse, subject to the principle of  proportionality, the benefits provided by 
Article 56 TFEU to the extent EUCo1 would not meet the above standards that essentially 
require a genuine economic link with the territory of  Member State A. 

The question is whether the same conclusion can be validly drawn with regard to the 
free movement of  capital under Article 63(1) TFEU. The prevailing view in the scholarly 
literature seems to be that this question must be answered in the negative, the reason being 
that EUCo1 would not be required in the case under consideration to carry on a genuine 
economic activity.2836 In the author’s opinion, this view must, however, be rejected. It is true 
that Article 63(1) TFEU does not necessarily require the investor to carry on an economic 
activity in order to rely on the free movement of  capital. This does not mean, however, that 
an economic activity would never be required under Article 63(1) TFEU. In the author’s 
view, in the case under consideration, this requirement is implicitly included in Article 
63(1) TFEU. In order to clarify this position, one should recall that Article 63(1) TFEU 
makes a distinction between the free movement of  capital between Member States, which is 
rather comprehensive, and the free movement of  capital between Member States and third 
countries, which is subject to more derogations and limitations. Consequently, in order to 
examine whether EUCo1 can rely on the free movement of  capital as it applies between 
Member States, it should be demonstrated that it is established in a Member State and not in 
a third country. In the author’s view, it therefore follows, by analogy to the analysis made 
above in the context of  the freedom of  establishment, that EUCo1 is required to actually 
carry on genuine economic activities, not being of  a purely marginal or ancillary nature, in 
Member State A through a fixed establishment in Member State A which involve a sufficient 
degree of  independence and a sufficient degree of  management and control within Member 
State A. Otherwise, EUCo1 could not be considered to be established in a Member State 
for purposes of  applying Article 63(1) TFEU as this provision applies between Member 
States. This conclusion finds further support in Lasertec. In this case, the ECJ held that a 
third-country corporate shareholder with a two third holding of  the nominal capital in an 
EU company unquestionably confers on that shareholder a determinative influence on the 

2836 See, for example, Lang & Heidenbauer, ‘Wholly Artificial Arrangements’, 863. 
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company’s decisions and activities.2837 This implies that such a majority shareholding either 
involves an establishment, or a direct investment, requiring in both cases the existence of  an 
enterprise carrying on genuine economic activities.2838 Given that in the case at hand, Non-
EUCo holds 100% of  the shares in EUCo1, this case law is on point as well. This means 
that EUCo1 must satisfy the above standard essentially requiring a genuine economic link 
with the territory of  Member State A before it can rely on the free movement of  capital 
under Article 63(1) TFEU as it applies between Member State A and Member State B. The 
possible mere passive nature of  the investment held by EUCo1 in EUCo2 therefore cannot 
be relied on by EUCo1 as an argument to broaden the scope of  protection under the Treaty 
freedoms in an intra-Union context.2839 

2.1.1.2 The position of company EUCo2 in Member State B as the state of source

Above, the focus was on the position of  EUCo1 in Member State B. Now what is the 
position of  EUCo2 in Member State B where this company suffers a CIT restriction 
imposed by Member State B on the basis that its shareholders are established in another 
Member State rather than domestically? This would be the case if  Member State B were to 
deny the deduction of  interest paid by EUCo2 to EUCo1 or deny deferral of  taxation upon 
the transfer of  assets by EUCo2 to EUCo1, solely on the ground that EUCo2 is owned 
by a non-resident rather than by a domestic shareholder. Given that EUCo2 is ultimately 
controlled by a non-EU investor, here too, the question is whether EUCo2 would be able to 
invoke the benefits of  the freedom of  establishment under Article 49 TFEU to the extent 
it is affiliated with EUCo1. 

In this regard, the first question is: which company is actually seeking to make use of  the 
freedom to establish EUCo2 in Member State B in this case: the controlling company Non-
EUCo, the controlled company EUCo1 or both? In the first case, access to the freedom 
of  establishment could still be rejected simply by reason of  Non-EUCo falling outside the 
territorial scope of  Article 49 TFEU whereas such would not be possible in the other two 
cases. It can be observed that the case law of  the ECJ is not conclusive in this regard. The 

2837 ECJ 10 May 2007, C-494/04, Lasertec [2007] ECR I-3775, para. 23. 

2838 See Chapter II.2.3.5.1 and Chapter II.2.3.7.3.

2839 See, by analogy, Decision of the Netherlands Supreme Court dated 20 February 2009, No. 43 760, 
Beslissingen in Belastingzaken 261 (2009), para. 3.6. In this case, the taxpayer was a resident of the United 
States and held, through a wholly-owned Netherlands holding company, an investment of 4.6% in a 
Netherlands company. The taxpayer claimed that he should be able to invoke the free movement of capital 
under Article 63(1) TFEU, based on the argument that the holding company did not carry on any genuine 
economic activity and should therefore not be regarded as an “establishment” within the meaning of 
Article 49 TFEU. The Netherlands Supreme Court, however, rejected the claim, holding that the freedom of 
establishment exclusively applied in this case and that the size of the activities conducted by the holding 
companies was irrelevant in that regard.
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ECJ’s decisions in Lankhorst Hohorst, Test Claimants in the Thin Cap GLO and Prunus suggest 
that it would only be the ultimate controlling corporate non-EU investor that must be 
considered to claim freedom of  establishment provided by Article 49 TFEU in the scenario 
under consideration. In Lankhorst Hohorst, a German subsidiary, held through a Netherlands 
intermediate company by a Netherlands parent, made interest payments on a loan provided 
by its ultimate Netherlands parent company. Deduction of  these payments was denied by 
Germany on the ground that the recipient was not subject to German corporation income 
tax. The ECJ ruled that this difference in treatment between resident subsidiary companies 
according to the seat of  their parent company constituted an obstacle to the freedom 
of  establishment. This was because the German tax measure made it “less attractive for 
companies established in other Member States to exercise freedom of  establishment” and 
that they therefore may “refrain from acquiring, creating or maintaining a subsidiary in 
the State which adopts that measure.”2840 Hence, when assessing whether the freedom of  
establishment was infringed, the ECJ focused solely on the relationship between the ultimate 
Netherlands parent company and the German subsidiary in this case, and apparently ignored 
the existence of  the Netherlands intermediate company. The same approach was followed 
in Test Claimants in the Thin Cap GLO.2841 Finally in Prunus, a company established in a third 
country invested, through an intermediate company established in Luxembourg, in real 
estate situated in France. Here, the ECJ assessed the contested tax measure only in the light 
of  the free movement of  capital under Article 63(1) TFEU as it applies between Member 
States and third countries and thus ignored the Luxembourg intermediate company. 

Nonetheless, this case law is not conclusive since in all three cases the contested tax restriction 
only affected the ultimate controlling parent company. The position of  the intermediate 
company was not relevant under the given circumstances in all these cases as it apparently 
did not suffer any discrimination. One should therefore not infer by analogy from this case 
law that in the scenario under consideration, it is not the intermediate company established 
in Member State A, but only the ultimate third-country corporate investor established in 
non-Member State X that could have recourse to the freedom of  establishment. This is 
confirmed by Advocate General Geelhoed in his Opinion in Test Claimants of  the Thin Cap 
GLO, who takes the view that where in this case the UK subsidiary would have been directly 
granted a loan from a controlling intermediate company established in another Member 
State, access to the freedom of  establishment should not be denied, even if  the ultimate 

2840 ECJ 12 December 2002, C-324/00, Lankhorst-Hohorst [2002] ECR I-11779, para. 32.

2841 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 92. 
In this case a UK subsidiary, which was held through an intermediate company established in another 
Member State by a controlling parent established in a third Member State, paid interest on a loan provided 
by its ultimate controlling parent company. It was solely this indirect relationship which was assessed in 
the light of the freedom of establishment.
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controlling parent company had been established in a third country.2842 It follows in the 
author’s view that in the scenario under consideration, EUCo2 should be able to invoke the 
freedom of  establishment under Article 49 TFEU to the extent it is affiliated with EUCo1. 
The Lankhorst Hohorst, Test Claimants in the Thin Cap GLO and Prunus cases do not adversely 
affect this conclusion. 

The subsequent question then arises: can Member State B still deny the benefits of  the 
freedom of  establishment to EUCo2 on the grounds that EUCo2 is indirectly held by a 
non-EU parent company? This question must be answered in the negative simply for the 
reason, as set out above, that the freedom of  establishment may not be made dependent on 
satisfying further conditions concerning the nationality of  the shareholders and directors 
of  EUCo2 or EUCo1.2843 Nonetheless, based on the analysis above, Member State B should 
be allowed to deny the benefits of  the freedom of  establishment to the extent EUCo1 does 
not carry on genuine economic activities, or only carries on economic activities of  a purely 
marginal or ancillary nature in the territory of  Member State A, or if  the establishment of  
EUCo1 lacks a sufficient degree of  independence or a sufficient degree of  management and 
control in Member State A. This, for instance, could be the case where interest payments 
made by EUCo2 to EUCo1 would directly be passed on by the latter to Non-EUCo. In 
such a case, Member State B should be allowed to deny the deduction of  these interest 
payments on the basis of  anti-abuse considerations, provided that EUCo2 has been given 
the opportunity to prove that tax avoidance in Member State B was not the principal aim for 
the loan arrangement. This conclusion is mutatis mutandis valid as well for the free movement 
of  services under Article 56 TFEU and the free movement of  capital under Article 63(1) 
TFEU, based on the analysis as made above in section 2.1.1.1 of  this chapter. 

In the remaining cases where EUCo2 is restricted by Member State B in its transactions with 
other parties established within the Union, access to the freedom of  establishment should 
not be denied on the ground that this company is ultimately held by a non-EU corporate 
investor, either. Where the corporate income tax restriction is raised by Member State B 
because it distinguishes according to whether the transactions carried out by EUCo2 involve 
domestic investments or investments made in another Member State, no further peculiarities 
arise. In such a case, EUCo2 should be able to benefit from the Treaty freedoms as they 
apply between the Member States in the field of  corporate income taxation. By contrast, 
where Member State B taxes EUCo2 less favourably because the place of  residence of  its 

2842 Advocate General Geelhoed in his Opinion delivered on 29 June 2006, C-524/07, Test Claimants in the Thin 
Cap Group Litigation [2007] ECR I-2107, point 97. 

2843 See ECJ 14 October 2004, C-299/02, Commission v. Netherlands [2004] ECR I-9761, para. 19 and Opinion of 
Advocate General Léger delivered on 27 May 2004, C-299/02, Commission v. Netherlands [2004] ECR I-9761, 
point 38.
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direct shareholder is in another Member State and not in Member State B, a restriction of  the 
Treaty freedoms may arise as well. However, subject to the requirement of  proportionality, 
Member State B may be allowed to deny the benefits of  the Treaty freedoms in such a case 
if  EUCo1 does not meet the above standard, which essentially requires a genuine economic 
link with the territory of  Member State A. 

2.1.1.3 The position of the intermediate company EUCo1 in Member State A 

Finally, the focus must be placed on the position of  EUCo1 in Member State A. In this regard, 
it can again be observed that Member State A could not deny the Treaty benefits to EUCo1 
where the latter enters into transactions with EUCo2 on the ground that the ultimate parent 
company of  EUCo1 is a corporate investor established outside the Union. Thus, depending 
on the CIT measures applied, Member State A should follow the principles following from 
the ECJ’s case law as discussed presented in Chapter V.2.7. Here too, Member State A could 
call the genuine economic link that EUCo1 has with its territory into question and thus 
deny the benefits flowing from the Treaty freedoms, provided that EUCo1 was given the 
opportunity to show that the principal aim of  its creation and maintenance in Member State 
A was not to obtain a tax advantage in that Member State. 

2.1.2 Justification grounds

The final question is the extent to which a restrictive CIT measure applied by a Member 
State to an intra-Union investment can be justified where this investment is ultimately 
owned by a corporate investor established outside the Union. This question is relevant 
since Member States have less leeway to justify a restrictive CIT measure in an intra-Union 
context in comparison to situations involving direct third-country investments. The question 
is whether the third-country aspect should be taken into account when assessing possible 
justification grounds in an intra-Union context. 

This question has, to the author’s knowledge, received no significant attention in the 
academic literature. In addition, up until now there has been virtually no ECJ case law in 
which this question was explicitly addressed. It is true that in virtually all corporate income 
tax cases decided to date, the ECJ only focused on the intra-Union aspects of  transnational 
investment and did not in any way address possible third-country aspects of  the case at hand 
when assessing the compatibility of  the contested tax measure with the Treaty freedoms in 
the intra-Union context. This can be explained, however, by the fact that possible third-
country aspects were not explicitly brought to the attention of  the ECJ in these cases. One 
can therefore not infer from this case law that third-country aspects of  a given case cannot 
be relevant in situations involving indirectly held third-country investments. 
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In the author’s view, the above question is difficult to answer in the abstract, given the wide 
range of  possible restrictions that may arise in situations involving indirectly held third-
country investments. Focussing on the scenario of  indirectly held inward third-country 
investments as sketched earlier, it can at least be concluded that both Member State A and 
Member State B may still be allowed to justify a restrictive CIT measure on the basis of  anti-
abuse considerations in these situations, as was demonstrated above. On the other hand, the 
mere fact that Member State A applies a more liberal CIT regime towards investors from 
non-EU Member State X cannot be a justification for Member State B to restrict investments 
made from Member State A in its territory, for instance by introducing a discriminatory 
withholding tax. The existence of  disparities between the corporate income taxation laws 
of  the two Member States involved cannot, as such, justify differential treatment in an 
intra-Union context.2844 In the author’s view, the same holds true to the extent the third-
country corporate investor Non-EUCo would be subject in non-Member State X to no tax 
or to a low-tax regime on the income received from its investment in Member State A, or 
to a harmful tax regime that could qualify as state aid under the Treaty. This cannot justify 
differential treatment by Member State B of  investments made from Member State A in 
its territory, for instance through the application of  a discriminatory withholding tax. It is 
true that the need to combat harmful tax competition may be a valid justification ground in 
situations involving directly held third-country investments, as was established in Chapter 
VII.5.2.2.9. However, in the scenario under consideration, Member State B cannot rely 
on that argument in the intra-Union context since it cannot guarantee that the principles 
of  proportionality and suitability would be met. The discriminatory withholding tax by 
Member State B would apply rather mechanically, irrespective of  the subsequent destination 
and tax treatment of  the distributed income. It should therefore not be up to Member State 
B, but to Member State A, to neutralize the harmful effects of  the tax regime applicable in 
non-Member State X as it is placed in a better position to do so than Member State B. 

On the other hand, in cases where the case law of  the ECJ actually does allow a Member 
State to apply a restrictive CIT measure on the basis that the restrictive effects are neutralized 
in another Member State, the question is whether the fact that the restrictive effects are 
removed in the third country where the ultimate corporate investor is established could serve 
as a valid justification ground as well. In the author’s view, this possibility may indeed not be 
excluded. Focussing on the scenario of  indirectly held inward third-country investments as 
depicted earlier, Member State A could, for example, be permitted to refuse cross-border 
loss relief  claimed by EUCo1 regarding losses incurred by its investment in EUCo2 on the 
basis that this loss has also been taken into account in non-EU Member State X at the level 

2844 As was demonstrated in Chapter V.2.6.3.9.
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of  Non-EUCo1. In the author’s view, however, Member State A should remain ultimately 
responsible for fully removing the contested restriction. This means that if  the loss would 
be taken into account only partially in non-EU Member State X, Member State A would 
remain obliged under the Treaty freedoms to compensate the remainder of  the loss. 

All in all, it can be concluded that Member States will, at least as a general rule and apart 
from anti-abuse considerations, have only limited room for manoeuvre to justify a restrictive 
CIT measure applied to an intra-Union investment for the reason that this investment is 
ultimately owned by a non-EU corporate investor. 

2.2 Indirectly held outward third-country investments

2.2.1 Access and discrimination

In this section an examination was made of  the extent to which a Member State is allowed 
to deny the benefits deriving from the Treaty freedoms in situations involving third-country 
investments indirectly held by a company established in that Member State through an 
intermediate company established in another Member State. This situation can be depicted 
as follows:

In this scenario, it is assumed that EUCo1 (established in Member State A) enters into 
a range of  transactions with company EUCo2 (established in Member State B), which 
company may be either affiliated, associated or unrelated with EUCo1. These transactions 
may give rise to the payment of  interest and royalties and the transfer of  assets and may give 
rise to issues of  double taxation, the attribution of  income from EUCo2 to EUCo1 under 
the CFC rules in force in Member State A and issues of  cross-border loss compensation, 
as the case may be. It is furthermore assumed that EUCo1 enters into similar transactions 
with other parties. Given that EUCo1 has ultimately invested in non-Member State X, the 
question comes up as to the extent to which EUCo1 can rely on the Treaty freedoms when 
it suffers a discriminatory restriction on these transactions imposed by Member State A. 
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In the above scenario it can simply be observed that EUCo1 falls, in terms of  access, within 
the scope of  the freedom of  establishment under Article 49 TFEU since it is established in 
one Member State and has set up a company in another. Article 49 TFEU does not allow 
Member States to require all underlying investments be made within the Union as well. Hence, 
in situations involving outward investments, access to the freedom of  establishment under 
Article 49 TFEU cannot be denied, irrespective of  whether these investments are made 
through an intermediate company (or through a branch) established in another Member State. 

However, it must be emphasized in this regard that this question should carefully be 
distinguished from the question in which State EUCo1 is actually seeking to make use of  
the freedom of  establishment: in Member State B or in non-EU Member State X? Just as a 
Member State may directly restrict the establishment by a third-country corporate investor 
in its territory made through an intermediate company established in another Member State 
(as was demonstrated in section 2.1.1.2 of  this chapter), a Member State could, conversely, 
also directly restrict the establishment by its resident corporate investors of  a subsidiary in 
a third-country through an intermediate company established in another Member State. 
In such a case, the intermediate company is simply ignored, as one can infer, for example, 
from Marks & Spencer and Cadbury Schweppes.2845 Whether or not such a CIT measure would 
be permissible, should then subsequently be answered in the light of  the free movement of  
capital under Article 63(1) TFEU as this provision applies between Member States and third 
countries and, depending on the third country concerned, in the light of  the relevant free 
movement provisions included in the EEA Agreement or APC Agreements. Nonetheless, 
depending on the aim and effects of  the CIT measure applied by Member State A in the 
above scenario, the establishment by EUCo1 of  its intermediate company EUCo2 in 
Member State B could be restricted at the same time as well. In such a case the most liberal 
free movement provision should prevail2846, although particular issues could arise in such a 

2845 In this case, the ECJ did not pay any attention to the fact that the establishment by a UK parent of its 
German, Belgian and French subsidiaries was made through a Netherlands intermediate company. 
Similarly, in Cadbury Schweppes the ECJ ignored the fact that the establishment by the UK parent of its 
Irish subsidiaries was made through a chain of several intermediate companies amongst which one was 
established in a third country (the Netherlands Antilles). 

2846 To the same extent: Germelmann, 599; T. Hackemann, ‘Kann die Niederlassungsfreiheit vor der 
Hinzurechnung von Drittlandseinkünften nach dem AStG schützen?’, Internationales Steuerrecht 10 (2007): 
357; Panayi, Double Taxation, Tax Treaties, Treaty Shopping and the European Community, 196. Accordingly, 
the Netherlands Supreme Court held the freedom of establishment, in terms of access, applicable in a 
case comparable to Bosal with the distinction that the incurred costs, the deduction of which was denied, 
did not relate directly to a third-country subsidiary but only indirectly, by means of an intermediate 
company resident in another EU Member State. Although the Supreme Court considered that this rule 
did not constitute a discriminatory restriction of the establishment of the intermediate company in the 
other Member State as interest deduction would also have been denied if the intermediate subsidiary 
had been established in the Netherlands, it nevertheless did not exclude that the contested provision fell, 
in terms of access, within the scope of the freedom of establishment under Article 49 TFEU as applicable 
between Member States, even though the contested rule restricted the establishment of the subsidiary in 
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case as to how the right comparator should be chosen.2847 The answer to this latter question 
cannot be given in the abstract, but depends on the objective and nature of  the CIT measure 
at stake, as is also shown by the – rather casuistic – case law of  the ECJ handed down up 
until now in an intra-Union context.2848 

Notwithstanding the above, the question remains whether Member State A should be 
allowed to deny the benefits of  the Treaty freedoms to EUCo1 if  the latter has set up 
EUCo2 in Member State B with the aim of  avoiding a permissible CIT restriction applied by 
Member State A to direct investments in non-Member State X. By analogy to the analysis in 
section 2.1.1 of  this chapter, this question must, in the author’s opinion, be answered in the 
negative to the extent EUCo2 carries out genuine economic activities, not being of  a purely 
marginal or ancillary nature, through its establishment in Member State B by involving itself  
in the management of  Non-EUCo, provided that the establishment of  EUCo2 involves 
a sufficient degree of  independence and a sufficient degree of  management and control 
within Member State B.2849 Nonetheless, as a matter of  proportionality, EUCo1 must be 
given the possibility to produce proof  that the principal aim of  the creation or maintenance 
of  EUCo2 was not to obtain a tax advantage. 

the third country at the same time; Netherlands Supreme Court 8 February 2008, No. 43 083, Beslissingen 
in Belastingzaken 135 (2008), para. 4.3.

2847 For example, the Netherlands Supreme Court in its decision dated 8 February 2008 referred to in the 
previous footnote made the comparison with a Netherlands parent company holding a Netherlands 
intermediate company through which the third-country subsidiary was held. Under this comparison, no 
discrimination arose since the interest deduction would not be allowed under the chosen comparator. The 
Court did not, however, make the comparison with the situation whereby all companies would have been 
established in the Netherlands. In such case, discrimination could perhaps be identified by analogy to the 
ECJ’s decision in the Bosal case. 

2848 For example, in Keller the ECJ compared the situation of a German parent which established an Austrian 
subsidiary through a German intermediate company to the situation where the German parent would have 
established a German subsidiary through a German intermediate company; ECJ 12 April 2005, C-145/03, 
Keller [2005] ECR I-2529, para. 34. A similar comparison was made in ECJ 16 July 1998, C-264/96, Imperial 
Chemical Industries / Colmer [1998] ECR I-4695. In Papillon, on the one hand, the ECJ compared the indirect 
establishment by a French parent of a French subsidiary by means of a Netherlands intermediate company 
to the indirect establishment by a French parent of a French subsidiary by means of a French intermediate 
company (ECJ 27 November 2008, C-418/07, Papillon [2008] ECR I-8947, para. 22). Accordingly, the ECJ 
ruled that the contested French tax rule constituted a discriminatory restriction of the establishment 
on the basis of the place of residence of the intermediate company. The ECJ, however, did not further 
examine in further detail how the taxpayer would have been treated under the contested tax rule if the 
intermediate company were established in France. Critical in this regard: S.C.W. Douma in his case note 
to Papillon, Highlights & Insights on European Taxation 14 (2009), who rightly observes that, technically 
speaking, no discrimination exists since consolidation between a French parent and its French subsidiary 
only (with exclusion of the French intermediate company) is possible in a purely domestic situation. 

2849 See in a similar vein: Weber, Tax Avoidance and the EC Treaty Freedoms, 40, who concludes that if a company 
carrying out an active trade or business participates in a letterbox company, there cannot be said to be an 
actual economic activity exercised by means of a fixed establishment for an indefinite period in another 
Member State. Therefore, rights based on the freedom of establishment provisions may not be invoked. 
See also M. Evers & A. De Graaf, ‘Limiting Benefit Shopping: Measures of Four Large EU Member States to 
Counter Erosion of Their Dividend Tax’, EC Tax Review 5 (2010): 98. 
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2.2.2 Justification grounds

The final question is the extent to which a restrictive CIT measure applied by a Member 
State to an investment made by its residents in the territory of  another Member State 
can be justified in situations where this investment ultimately involves a third-country 
investment. Up until now there is no case law of  the ECJ in which this question was 
explicitly addressed. Here too, this question is difficult to answer in the abstract, given 
the wide range of  possible restrictions that may arise in situations involving indirect 
outward third-country investments. Nonetheless, focussing on the scenario of  indirectly 
held outward third-country investments as sketched above, the same considerations made 
above in section 2.1.2 of  this chapter are mutatis mutandis valid here. This means that in any 
case Member State A may still be allowed to justify a restrictive CIT measure applied to 
indirect outward third-country investments made through Member State B on the basis of  
anti-abuse considerations in these situations, as was demonstrated above. In addition, there 
may be more room for Member State A to deny cross-border loss compensation between 
EUCo2 and EUCo1 to the extent these losses stem from the investment made in Non-
EUCo, as one can infer from ICI.2850 Similarly, in the context of  relief  for double taxation 
claimed by EUCo1 for the income derived from its outward investment on the basis of  
the freedom of  establishment, it is arguable that Member State A should be allowed to 
take into account possible relief  already granted by non-Member State X as well. On the 
other hand, for the reasons set out above in section 2.1.2 of  this chapter, the fact that 
Member State B does not tax EUCo2 for its income stemming from its investment in 
Non-EUCo cannot, as such, be invoked by Member State A as a valid justification ground 
for restricting the establishment of  EUCo2 in Member State B. Similarly, Member State B 
cannot justify the imposed restriction on the basis that the income derived by Non-EUCo 
is subject in non-Member State X to no tax or to a low-tax regime, or to a favourable tax 
regime that would qualify as state aid under the Treaty.

All in all, it follows that, as in the context of  inward indirect third-country investments, here 
too a Member State will, at least as a general rule and apart from anti-abuse considerations, 
have only limited room for manoeuvre to justify a restrictive CIT measure that it applies to 
an investment made by its residents in the territory of  another Member State in situations 
where this investment ultimately involves a third-country investment.

2850 Compare ECJ 16 July 1998, C-264/96, Imperial Chemical Industries / Colmer [1998] ECR I-4695, para. 33. 
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2.3 Outward dual resident companies

2.3.1 Access and discrimination

In this section, the question is examined as to the extent to which a company may rely, in 
terms of  access, on the freedom of  establishment under Article 49 TFEU in situations 
where that company is only incorporated under the laws of  a Member State, but has its 
place of  effective management in a third country, including any associated or dependent 
territory of  a Member State which qualifies as a third country.2851 This situation can be 
depicted as follows:

In this regard, it is recalled that the freedom of  establishment under Article 49 TFEU only 
applies to companies which are established in a Member State. The question nonetheless 
arises how one should determine whether a company is established in a Member State 
within the meaning of  Article 49 TFEU. More in particular: can a company be considered 
to be established in a Member State if  only its registered office is situated in that Member 
State? The case law of  the ECJ in the field of  direct taxation provides no clear picture in this 
regard. In Ritter-Coulais and Renneberg one can find some evidence that the ECJ may regard 
an outward dual residence company to be established in a third country for purposes of  the 
freedom of  establishment under Article 49 TFEU. Both cases concerned individuals who 
were regarded as tax resident under the domestic tax laws of  one Member State by virtue 
of  nationality, and tax resident under the domestic tax laws of  the other Member State by 
virtue of  their actual place of  residence. However, for purposes of  the free movement of  
workers under Article 45 TFEU, the ECJ regarded the individual in Renneberg to be resident 
in the other Member State, i.e. Belgium, by virtue of  its place of  actual residence.2852 It is 
observed, however, that the individual was already considered by the Netherlands Supreme 
Court to be a tax resident of  Belgium under the applicable tax treaty. The preliminary 
questions were therefore confined to the situation of  a Belgian resident performing his 

2851 See the analysis in Chapter III.

2852 ECJ 16 October 2008, C-527/06, Renneberg [2008] ECR I-7735, para. 45.
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employment in the Netherlands. As a result of  this the ECJ’s decision in Renneberg is 
not fully conclusive. However, in Ritter-Coulais the ECJ also regarded the individuals to be 
resident in the other Member State, i.e. France, by virtue of  their actual place of  residence 
for purposes of  the free movement of  workers under Article 45 TFEU and not in the first 
Member State, i.e. Germany, even though these individuals were regarded as tax resident 
by the referring German Supreme Court on the basis of  their nationality.2853 One could 
therefore take from this case, at least implicitly, that the ECJ is willing to determine the place 
of  residence under the provisions relating to the free movement of  workers autonomously 
on the basis of  the place of  actual residence.

However, the opposite conclusion could be drawn from the ECJ’s decision in N. In this case 
a company which was incorporated according to Netherlands civil law but which had its 
place of  effective management in the Netherlands Antilles (i.e. a third country for purposes 
of  Article 49 TFEU) fell within the scope of  the freedom of  establishment under Article 
49 TFEU. The reason was that this company was apparently considered to be established 
in a Member State.2854 More generally, the ECJ has consistently interpreted Article 49 read 
in conjunction with Article 54 TFEU as entailing freedom of  establishment for companies 
formed in accordance with the law of  a Member State and having their registered office, 
central administration or principal place of  business within the Union.2855 This indicates that 
a company with only its statutory seat in a Member State falls under the territorial scope 
of  the freedom of  establishment. This conclusion is further supported by the General 
Programme for the abolition of  restrictions on freedom of  establishment. This Programme 
stipulates that where a company or firm, set up in accordance with the laws of  a Member 
State, has only its statutory seat in the territory of  the Union, its activity must show a real 
and continuous link with the economy of  a Member State.2856 The same position is taken 

2853 ECJ 21 February 2006, C-152/03, Ritter-Coulais [2006] ECR I-1711, para. 32. See also: A. Cordewener, 
‘European Union, Foreign Losses, Tax Treaties and EC Fundamental Freedoms: A New German Case before 
the ECJ’, European Taxation 9 (2003): 295, who observes that the referring German Supreme Court regarded 
the taxpayers as German resident on the basis of their German nationality. He nonetheless rightly 
submits that “with all due respect, a little question mark may be put after this finding, since the German 
Bundesfinanzhof simply skips the question of whether the Ritter couple’s fictitious unlimited tax liability 
under domestic law may really be regarded as leading to a German tax residence for treaty purposes.” 

2854 ECJ 7 September 2006, C-470/04, N. [2006] ECR I-7409, para. 11 and para. 28. However, the possibility 
cannot be excluded that the ECJ did not consider the Netherlands Antilles to be a third country for 
purposes of the freedom of establishment in this case. See also Chapter III.3.3. 

2855 See, for example, ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR 
I-2107, para. 97; CJEU 25 February 2010, C-337/08, para. 17; ECJ 21 September 1999, 307/97, Saint Gobain 
ZN [1999] ECR I-6161, para. 35; ECJ 13 December 2005, C-446/03, Marks & Spencer [2005] ECR I-10837, para. 
30.

2856 Cf. Title I of the General Programme for the abolition of restrictions on freedom of establishment, OJ 1962 
2, 36-45; Following the case law of the ECJ, this programme offers “useful guidance for the implementation 
of the relevant provisions of the Treaty”; ECJ 10 July 1986, 79/85, Segers [1986] ECR 2375, para. 15; ECJ 18 
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by the Member States in a Communication to the WTO Members.2857 From this, one could 
infer by analogy that an outward dual resident company falls, prima facie, under the territorial 
scope of  the freedom of  establishment. Otherwise, there would be no need to restrict the 
scope of  the freedom of  establishment for this type of  company in the first place. 

In the author’s view, one can safely conclude on the basis of  the above that outward 
dual resident companies fall under the territorial (and personal) scope of  the freedom of  
establishment under Article 49 TFEU. This does not mean, however, that such companies 
may enjoy the benefits of  this provision unrestrictedly. As stated above, from the General 
Programme for the abolition of  restrictions on freedom of  establishment it follows that 
such a company must show a real and continuous link with the economy of  a Member 
State. The rationale behind this requirement is to avoid the possibility that the Union may 
be used by third-country companies to easily enter the common market of  the Union 
by only setting up a registered office in a Member State.2858 This raises the question: how 
should one interpret this requirement in the field of  corporate income taxation? In N., the 
ECJ had the opportunity to elaborate on this requirement in the field of  direct taxation. 
In this case, a Netherlands company with its actual seat in the Netherlands Antilles was 
presumably no longer very active. Regrettably, the ECJ did not consider this requirement in 
this case, but simply accepted access to the freedom of  establishment, although one could 
wonder whether this company still had a real and continuous link with the economy of  a 
Member State.2859 From the Communication from the European Communities and their 
Member States to the WTO Members dated 24 April 1998, one can infer that the concept 
of  “effective and continuous link” with the economy of  a Member State is equivalent to the 
concept of  “substantive business operations” provided for in Article V(6) of  the GATS.2860 
Furthermore, in its advisory opinion on the General Programme, the Economic and Social 
Committee gave a number of  examples of  the criteria with respect to a real and continuous 
economic link: turnover, the duration of  the activities carried on and the permanent nature 
of  the buildings and the plant and equipment.2861 

June 1985, 197/84, Steinhauser [1985] ECR 1819, para. 15; ECJ 28 April 1977, 71/76, Thieffry [1977] ECR 765, 
para. 14.

2857 See Communication from the European Communities and their Member States to the WTO Members of 24 
April 1998, WT/REG39/1, where the EC Party recognized that the concept of “effective and continuous link” 
with the economy of a Member State is enshrined in Article 49 and 54 TFEU.

2858 Cf., by analogy, Weiss, 261-262. See in this respect also: Weber, Tax Avoidance and the EC Treaty Freedoms, 
44-45. 

2859 It nevertheless seems that this fact was not clearly given emphasis during the procedure as a result of 
which the ECJ possibly simply overlooked this issue.

2860 Communication from the European Communities and their Member States to the WTO Members of 24 
April 1998.

2861 See Wouters, 151 with further references. 
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In the author’s view, it is defensible and also desirable to interpret the requirement of  
a “real and continuous link” in Article 49 and Article 54 TFEU no differently than the 
requirement of  a genuine economic link as implied in these provisions.2862 Consequently, in 
the author’s view, an outward dual resident company could be denied access to the freedom 
of  establishment if  it does not carry on genuine economic activities, or only carries on 
economic activities of  a purely marginal or ancillary nature, through a branch established in 
the territory of  a Member State, or if  these activities lack a sufficient degree of  independence 
or a sufficient degree of  management and control within that Member State. For the sake 
of  completeness, it is observed that the same conclusion should be drawn in the context of  
Article 55 TFEU, as discussed in Chapter VI.3.3.1.2863 

Having now established under which circumstances an outward third-country dual resident 
company falls, in terms of  access, under the scope of  the freedom of  establishment under 
Article 49 TFEU, the subsequent question comes up whether in the two scenarios sketched 
above a discriminatory restriction of  the freedom of  establishment can be identified where 
these Member State apply a restrictive CIT measure in situations involving that dual resident 
company. Provided that this company meets the test of  a real and continuous link with the 
territory of  a Member State, as discussed above, this company is established in a Member 
State within the meaning of  Article 49 TFEU. Hence, where a Member State applies a 
restrictive CIT measure in situations involving that dual resident company, discrimination 
under Article 49 TFEU arises under the same terms as they apply to EU companies having 
not only their statutory, but also their effective seat in a Member State. On the other hand, to 
the extent a Member State subjects such a company to an extended tax liability based on the 
fact that such a company has the nationality of  that Member State, reverse discrimination 
may be present. From Van Hilten it follows, however, that such reverse discrimination is not 
prohibited under the Treaty freedoms.2864

Lastly, it is observed that the above conclusions are mutatis mutandis valid in the context of  
the free movement of  services under Article 56 TFEU and the free movement of  capital 
as it applies between Member States under Article 63(1) TFEU, for the reasons as set out 
above in section 2.1.1 of  this chapter. 

2862 Consenting: ibid., 151. 

2863 This provision does not seem to preclude EU companies that are actually established in a third country 
as this provision does not require the direct investor to be established within the Union; cf. Weber, Tax 
Avoidance and the EC Treaty Freedoms, 75. 

2864 ECJ 23 February 2006, C-513/03, Van Hilten-van der Heijden [2006] ECR I-1957, para. 47. 
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2.3.2 Justification grounds

The final question is whether a discriminatory restriction of  the Treaty freedoms applied 
by a Member State to situations involving an outward third-country dual resident company 
can be justified. Once it is accepted that such a company carries on genuine economic 
activities which involve a sufficient degree of  independence and a sufficient degree of  
management and control in that Member State, it should, in the author’s view, be able 
to benefit from the Treaty freedoms as they apply between Member States on the same 
conditions as applicable to other companies which do not only have their statutory seat 
in that Member State. Accordingly, when examining whether a discriminatory restriction 
of  the Treaty freedoms applied by a Member State vis-à-vis an outward third-country 
dual resident company can be justified, the same standards as developed by the ECJ in an 
intra-Union context in the context of  justification grounds, as discussed in Chapter V.2.6, 
should be applied. 

2.4 Inward dual resident companies

The question subsequently arises whether a company incorporated under the laws of  a third 
country but actually established in a Member State falls under the scope of  the freedom of  
establishment in the Treaty. This situation can be depicted as follows:

It can be observed in this regard that both under the right of  primary and secondary 
establishment, Article 49 TFEU requires the investor to be a national of  a Member State.2865 
Hence, a company incorporated under the laws of  a third country which has its place of  
central management and control in a Member State falls outside the personal scope of  
the freedom of  establishment.2866 On the other hand, the wording of  Article 49 TFEU 

2865 Cf., with regard to primary establishment, CJEU 15 July 2010, C-70/09, Hengartner and Gasser, not yet 
reported, para. 26; ECJ 25 June 1992, C-147/91, Ferrer Laderer [1992] ECR I-4097, para. 9.

2866 Wouters nonetheless suggests that such company should fall under the scope of the freedom of 
establishment to the extent it has adopted its statutory provisions as a result of which it (also) complies 
with the requirements as imposed under the company law of the Member State involved; Wouters, 138.
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seems to suggest that no nationality requirement is imposed with respect to the secondary 
establishment itself. It only requires the investor to be a national of  a Member State but is 
indifferent concerning the nationality of  the secondary establishment. This implies that a 
national of  a Member State establishing a company under the civil law of  a third country 
which has its place of  central management and control in another Member State may fall 
under the personal (and territorial) scope of  Article 49 TFEU. 

In the author’s view, the economic nature of  the concept of  establishment as well as the 
benchmark of  international tax neutrality would require that in the first scenario depicted, 
no nationality requirements should be imposed on the dual resident company under Article 
49 TFEU, provided that this company carries on genuine economic activities in a Member 
State through a fixed establishment, i.e. a branch, and provided that such an establishment 
involves a sufficient degree of  independence and a sufficient degree of  management and 
control within the Member State concerned. Imposing a nationality requirement under 
these circumstances confers a competitive disadvantage on such an “inward dual resident 
company” in comparison to its European counterparts investing within the Union in the 
same way. The latter enjoy the protection offered by Article 49 TFEU within the Union 
whereas the former is not protected once it decides to set up a subsidiary (or branch) 
in another Member State. This may be not in line with the benchmark of  international 
tax neutrality, which requires a Member State to guarantee that the balance between tax 
burden and corresponding public goods and services offered is not distorted to the 
detriment of  transnational investment. Similar considerations mutatis mutandis hold true 
under the second scenario depicted. In both cases, the inward dual resident companies 
should insofar be allowed to benefit from the freedom of  establishment under the same 
conditions that apply to companies established in and incorporated under the laws of  a 
Member State. 

Lastly, it is observed that the above conclusions are mutatis mutandis valid in the context 
of  the free movement of  services under Article 56 TFEU for the reasons as set out 
above in section 2.1.1 of  this chapter. On the other hand, no nationality requirement 
applies under the free movement of  capital under Article 63(1) TFEU. Hence, inward 
dual resident companies are able to benefit from the free movement of  capital under the 
same conditions that apply to companies established in and incorporated under the laws 
of  a Member State. 
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2.5 Commonly held inward third-country investments

In this section, a final, related question is examined on the extent to which companies 
established in different Member States are protected by the Treaty freedoms and the above 
Directives when these companies are held by a common parent company established in a 
third country. This situation can be depicted as follows:

In this scenario, company EUCo1, established in Member State A enters into a range of  
transactions with company EUCo2, established in Member State B, which involve issues 
of  interest deductibility, withholding taxes, cross-border loss compensation and deferral of  
taxation upon transfer of  assets. EUCo1 and EUCo 2 are commonly held by Non-EUCo, 
which may be either an affiliated, associated or unrelated company of  EUCo1 and EUCo2. 
Where EUCo1 suffers discriminatory tax treatment by Member State A or B, the question 
comes up whether it can successfully rely on the Treaty freedoms. 

In order to answer this question properly, it is most convenient to focus on the situation 
where EUCo1 and EUCo2 qualify as affiliated companies. At first glance, one could tend 
to conclude that EUCo1 should be able to invoke the free movement of  capital and/or 
the free movement of  services when carrying out the intra-group transactions as set out 
above when it suffers discriminatory tax treatment either in Member State A (for instance, 
because deduction of  interest payments is denied by that Member State in a discriminatory 
fashion) or in Member State B (for instance, because it suffers discriminatory withholding 
tax on royalty payments received from EUCo2). However, from Test Claimants in the Thin 
Cap GLO one could infer that in this case the free movement of  services and capital may 
not autonomously be relied on by EUCo1. In this case, a UK subsidiary was refused by 
the UK tax authorities the deduction of  interest payments made to an affiliated company 
established in another Member State, whereby both companies were controlled by a 
third-country parent company. The ECJ decided that in this situation, the freedom of  
establishment was only affected as regards the third-country parent company which could 
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exercise a definite influence over both subsidiaries, but not as regards the UK subsidiary 
which had borrowed from its affiliated sister-company established in another Member 
State.2867 Given that the contested UK tax measure was targeted only to relations within 
a group of  companies, the ECJ considered that possible restrictive effects on the free 
movement of  services and capital had to be seen as an unavoidable consequence of  any 
restriction on freedom of  establishment, and could therefore not justify an independent 
examination of  that legislation in the light of  Articles 56 and 63 TFEU.2868 This decision 
thus suggests that the fact that subsidiaries established in different Member States are 
commonly held by a controlling third-country parent company may “infect” the relations 
between these subsidiaries as well in that they can no longer autonomously rely on the 
Treaty freedoms in their relationships with each other. The question is whether the ECJ’s 
approach should be placed in the particular context of  the contested tax measure, or that 
the approach must be generalized in that other transactions performed between these 
subsidiaries (e.g. royalty payments, transfer of  assets, losses) should remain outside the 
scope of  protection of  the Treaty freedoms as well. In the author’s view, there is a case 
for a restrictive interpretation of  the ECJ’s decision in Test Claimants in the Thin Cap GLO 
based on the fact that it denies Treaty protection to transactions that are performed solely 
within the Union, which could be considered to be in direct contrast to the objective of  
the creation of  an internal European market. Therefore, in the author’s view, the first 
approach should be followed. The approach taken by the ECJ in Test Claimants in the 
Thin Cap GLO may be explained by the nature of  the contested rule, which presupposed 
that the element of  “control” by the ultimate parent was dominant. In other words, the 
premise underlying the UK thin capitalization rules was that the parent could essentially 
decide how its group activities had to be financed (through equity or debt) and through 
which corporate chains this financing had to be structured (directly or through one 
or more affiliated companies). From that perspective, one may appreciate that it is the 
parent’s initial decision to establish subsidiaries in different Member States that is primarily 
restricted, and not so much the subsequent performance of  transactions between its 
affiliated subsidiaries. In the author’s view, however, this explanation is no longer valid 
in the case of  mere “generic” tax measures which are not essentially based on the idea 
of  ultimate control by the ultimate parent company. One may think, for instance, of  a 
discriminatory withholding tax levied by a Member State on interest or royalty payments 
between affiliated subsidiaries held by the same parent. By contrast to thin capitalization 
rules, the element of  “control” by the common parent company is not relevant from the 
angle of  the applied withholding tax measure in such a case. Another example could be 

2867 ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR I-2107, para. 98. 

2868 Ibid., para. 101. 
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the denial of  tax deferral in the case of  a transfer of  assets between the subsidiaries. In 
the author’s view, the subsidiaries should be allowed in these cases to rely autonomously 
on the free movement of  services and/or capital in their relationships with each other 
and the approach taken by the ECJ should thus not be followed. And this should hold 
true irrespective of  whether the ultimate parent company has, a matter of  fact, a definite 
influence over its subsidiaries. 

2.6 Conclusions

The following conclusions can be drawn. In the case of  inward investments made by a 
corporate third-country investor into one Member State through a company situated in 
another Member State, the first Member State should, in the first instance, grant the benefits 
provided for by the Treaty freedoms. However, Member States are allowed in such a case to 
deny these benefits on the basis of  anti-abuse considerations. The benefits cannot be denied 
solely on the ground that the shareholders and/or directors of  the intermediate company 
are situated in a third country, or on the ground that a more favourable CIT regime applies 
vis-à-vis third countries in the Member State where the intermediate company is established. 
Essentially, the said benefits could be denied where the intermediate company in the other 
Member State does not carry on genuine economic activities through an establishment in 
that other Member State, or where that establishment does not involve a sufficient degree of  
independence or a sufficient degree of  management and control within that other Member 
State. Nonetheless, as a matter of  proportionality, the intermediate company subject to the 
restrictive CIT measure must be given the possibility to produce proof  that the principal 
aim of  the creation or maintenance of  the intermediate company was not to obtain a tax 
advantage. This conclusion holds as well with regard to outward investments made from 
one Member State into a third country through an intermediate company established in 
another Member State. 

Where an indirectly held third-country investment cannot be considered to be abusive, the 
third-country context may under circumstances still be taken into account when assessing 
whether a restrictive CIT measure as applied in an intra-Union context is justified under 
the Treaty freedoms, although the Member States’ room for manoeuvre will be limited 
in this regard. For example, it cannot be excluded that if  the restrictive effects of  a CIT 
measure as applied by a Member State in the intra-Union context are neutralized in the third 
country where the ultimate investor is established, such should be taken into account when 
examining whether such a restrictive CIT measure is justified under the Treaty freedoms as 
applicable between Member States.
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Furthermore, outward dual resident companies do fall under the scope of  the Treaty 
freedoms. This is under the condition, however, that such a company have a real and 
continuous link with the economy of  a Member State. Since the situation of  outward dual 
resident companies is not materially different from the situation of  indirectly held third-
country investments from a corporate income tax law perspective, one can conclude that 
the same standard should be adhered to when assessing the extent to which the benefits of  
the Treaty freedoms should be denied. This means that an outward dual resident company 
should be able to invoke the benefits provided by the Treaty freedoms if  it carries on genuine 
economic activities in a Member State which involve a sufficient degree of  independence 
and a sufficient degree of  management and control in that Member State. 

Conversely, with regard to the position of  inward dual resident companies, it has been 
established that these companies fall outside the personal scope of  the freedom of  
establishment and the free movement of  services. In the author’s view, the benefits of  these 
Treaty freedoms should not be denied in such case to the extent the third-country company 
carries on genuine economic activities in the said Member State, which are not of  a mere 
ancillary or marginal nature, and which involve a sufficient degree of  independence and a 
sufficient degree of  management and control in that Member State.

Finally, it has been established that companies established in different Member States may 
not be protected by the Treaty freedoms. Nonetheless, since all relevant transactions are 
performed within the Union in such a case, and depending on the nature of  the contested 
CIT measure, it could be argued that the benefits of  the Treaty freedoms should not be 
denied. 

3 Indirect third-country investments under the Parent-
Subsidiary Directive

3.1 Indirectly held inward third-country investments

As was established in Chapter IV.2.2, the Parent-Subsidiary Directive only applies within 
the Union. That is to say, eligible companies need to be incorporated under the laws of  a 
Member State and must be tax resident in a Member State. It follows that a distribution of  
profits paid by a subsidiary established in a third country to its parent which is tax resident 
in a Member State is not governed by this Directive, as was explicitly decided by the ECJ in 
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Belgische Staat and KBC Bank NV.2869 The same undoubtedly holds true where a subsidiary 
tax resident in a Member State pays dividends to its parent which is tax resident in a third 
country, even if  that third-country parent owns a branch established in another Member 
State to which the dividend payments can be allocated, although there is no explicit case law 
of  the ECJ in this regard.2870 The reason is that the company established in that third country 
falls outside the personal and territorial scope of  the Parent-Subsidiary Directive. 

The question arises as to the extent to which the above conclusions are valid in the case 
of  a distribution of  profits by a subsidiary to its parent which both are tax resident in and 
incorporated under the laws of  different Member States, but which are ultimately owned 
and controlled by a non-EU investor. In this regard, a first, basic scenario is depicted in 
diagram 2.1:

Here, the question arises as to the extent to which Member State B should be allowed to 
deny the benefits of  the Parent-Subsidiary Directive to EUCo1, which is established in 
Member State A, on the ground that this company is ultimately held by corporate investor 
Non-EUCo, established in non-Member State X. To date, case law of  the ECJ concerning 
this matter is not available. Nonetheless, some guidance can be derived from case law of  the 
various national courts of  the Member States and the academic literature.

With regard to case law of  the national courts of  the various Member States, it is worth 
mentioning a decision by the Spanish Audiencia Nacional dated 22 January 2009, which 
considered the interposition by a US parent of  a Netherlands intermediate company 
receiving dividends from its Spanish subsidiary to be abusive. The reason was that very 
little value was added by the Netherlands company to the R&D activities carried out in 
the United States and to the manufacturing plants in Europe, that the Spanish subsidiary’s 
accountancy records and management-related documentation were kept at the Spanish 

2869 ECJ 4 June 2009, C-439/07 and C-499/07, Belgische Staat and KBC Bank NV [2009] ECR I-4409, para. 63.

2870 See, by analogy, ECJ 4 June 2009, C-439/07 and C-499/07, Belgische Staat and KBC Bank NV [2009] ECR 
I-4409, para. 62-63. The ECJ indicated in general terms that the Parent-Subsidiary Directive does not govern 
situations which do not satisfy the conditions that distributions of profits be received by companies of one 
Member State from their subsidiaries with a seat in other Member States.
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subsidiary’s premises, and that there was a lack of  management support provided by the 
Netherlands parent to the Spanish subsidiary.2871 In another case, the German Supreme Court, 
furthermore, considered the interposition of  an intermediate company with no economic 
substance and with no office and personnel to constitute abuse (Hilversum I2872 and Hilversum 
III2873 cases). In the Hilversum II2874 case, by contrast, the use of  an intermediate company with 
no economic substance and with no office and personnel was not regarded as abusive under 
the Directive where other companies in the same state had an active economic business and 
the passive holding activities were transferred, on a long-term basis, to separate entities for 
limited liability or for organizational reasons, which was evidenced by implementation of  
this practice within the whole group.2875

In the scholarly literature this question has been discussed as well. De Hosson takes the 
view that the exemption from withholding tax on dividends under the Directive may not be 
available if  an EU-based parent company is controlled by a person who would not be entitled 
to such an exemption if  he had received the dividends directly under the applicable tax 
treaty.2876 This is because tax treaty-based anti-abuse provisions remain valid under the anti-
abuse provision of  Article 1(2) PSD.2877 He submits that, depending on the actual tax treaty 
text, EU-based parent companies owned in turn by, for instance, a United States, Japanese 
or Swedish parent company, may not qualify for the exemption of  withholding tax.2878 Panayi 
comes to the opposite tentative conclusion, after a rough analysis, and argues that tax treaty 
provisions that prevent the benefits of  EU tax directives from accruing to third-country 
residents cannot find refuge in the general anti-abuse provisions of  these directives. In her 
view, the provisions would rather have to ensure compatibility with the Treaty freedoms, 
as these provisions are primary law.2879 Knobbe-Keuk states that the anti-abuse provision 

2871 Spanish National Court 22 January 2009, No. 59/2005. Under Spanish law, a specific anti-directive-shopping 
clause applies on the basis of which the exemption for withholding tax under the Parent-Subsidiary 
Directive is denied where the majority of voting rights in an EU parent are directly or indirectly held by 
non-EU residents. The withholding tax exemption is nevertheless granted where the taxpayer can prove 
that: i) the business of the parent company is directly linked with the business of the Spanish subsidiary; or 
ii) the purpose of the parent company is management of the Spanish subsidiary through the organization 
of human and material means; or iii) the parent company is incorporated for sound economic reasons and 
not to unduly benefit from the exemption. See in more detail: Smit & Peters, 227-228.

2872 Bundesfinanzhof 20 March 2002, I R 38/00, Internationales Steuerrecht 17 (2002): 597-602.

2873 Bundesfinanzhof 31 May 2005, I R 74, 88/04, Internationales Steuerrecht 20 (2005): 710-713.

2874 Bundesfinanzhof 29 January 2008, I R 26/06, Internationales Steuerrecht 10 (2008): 364-367. 

2875 See in more detail on these cases: P. Eckl, ‘Tightening of the German Anti-Treaty-Shopping Rule’, European 
Taxation 3 (2007): 120-125. 

2876 De Hosson, ‘The Parent-Subsidiary Directive’, 427. 

2877 This provision stipulates the following: “This Directive shall not preclude the application of domestic or 
agreement-based provisions required for the prevention of fraud or abuse.” 

2878 Ibid. 

2879 C.HJI Panayi, ‘Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union: A 

3.1 Indirectly held inward third-country investments
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of  Article 1(2) PSD can (only) be applied to shareholders in non-EU Member States who 
interpose an EU intermediate company in order to reduce the level of  EU withholding tax 
on dividends flowing to the non-EU Member State involved.2880 Also, De Broe takes the 
view that stepping-stone structures involving EU-based passive conduit companies with no 
or minimal substance are not in line with the objective of  the Directive.2881 Where invocation 
by an EU conduit company of  the Directive is concerned, Evers and De Graaf  go one 
step further and believe that Member States are even subject to an obligation not to grant 
the benefits of  this Directive in the case of  abuse.2882 Lastly, the European Commission 
has also taken the position that it would fall outside the ambit of  the Directive to facilitate 
arrangements intended to avoid withholding taxes on payments to non-European entities 
if  such structuring does not serve any commercial purpose.2883 Nevertheless, it is also the 
Commission’s view, as apparent from a recent infringement procedure against Germany, 
that the requirement of  proportionality must be observed as well when combating the 
above practices. This means that the taxpayer must have the possibility to produce proof  to 
the contrary and that it should not be caught by anti-avoidance rules mechanically.2884

Reassessment – Part 2’, European Taxation 4 (2006): 154.

2880 B. Knobbe-Keuk, ‘The EC corporate tax directives – anti-abuse provisions, direct effect, German 
implementation law’, Intertax 8-9 (1992): 489. 

2881 L. de Broe, ‘Some Observations on the 2007 Communication from the Commission’, EC Tax Review 3 (2008): 
148.

2882 Evers & De Graaf, ‘Limiting Benefit Shopping: Use and Abuse of EC Law’, 298.

2883 European Commission, Communication of 10 December 2007 to the Council, the European Parliament 
and the European Economic and Social Committee, The application of anti-abuse measures in the area of 
direct taxation - within the EU and in relation to third countries, COM(2007) 785, 8.

2884 See Press Release dated 18 March 2010, IP/10/298. Based on this rule, as apparent from the Press Release, 
Germany does not grant withholding tax relief for a foreign company owned by persons who would 
not be entitled to the relief if they received the income directly when there are no economic or other 
relevant reasons to establish the foreign company, when the foreign company does not earn more than 
10% of its gross income from its own economic activity or when the foreign company has no adequate 
business premises for its activities. The Commission considers this anti-abuse rule, which aims to prevent 
taxpayers who are not entitled to a withholding tax relief from obtaining it by means of a foreign company 
set up for this sole purpose, disproportionate. A comparable rule applicable in Spain was scrutinized by 
the Commission in an infringement procedure, following a Press Release dated 5 July 2006, IP/06/993. 
The Commission took the position that the Spanish measure does not comply with the condition of 
proportionality, as it applies automatically to all cases where a parent company resident in a Member 
State is owned by a company resident in a non-EU third country, without any case-by-case examination 
of whether an abuse is actually being committed. This infringement procedure was closed, however, 
on 11 December 2007. Evers and De Graaf observe that the Commission obviously considers that the 
Spanish anti-abuse provision is formulated in such a way as to impede only arrangements that are without 
a commercial basis; Evers & De Graaf, ‘Limiting Benefit Shopping’, 280. Critical with regard to the Spanish 
provision: A. Jiménez, in Smit & Peters, 227-228. Another anti-abuse rule applicable in the Netherlands is 
under scrutiny by the Commission as well; cf. Press Release dated 30 September 2010, IP/10/1252. The 
difference with the German and Spanish rules is, however, that the original rationale of this rule is not 
so much to avoid situations of EU Directive (or treaty) shopping, but to combat tax avoidance by foreign 
individuals who could escape Netherlands personal income taxation by contributing their shares in a 
foreign entity. Accordingly, the Netherlands rule is not only concerned with Netherlands withholding tax, 
but also covers capital gains derived by the intermediate company. It is expected that this provision will be 



781

Chapter IX3.1 Indirectly held inward third-country investments

In the author’s view, in the scenario at hand the Directive should in the first instance 
apply in the relationship between EUCo1 and EUCo2, since both companies fall under 
the personal and territorial scope of  the Directive. As is the case under the freedom of  
establishment under Article 49 of  the TFEU, the Directive does not require EUCo1 
to be controlled by a shareholder which has the nationality of  or which is resident in a 
Member State.2885 Nevertheless, the benefits of  the Directive may still be denied under 
the anti-abuse provision of  Article 1(2) PSD on the basis of  anti-abuse considerations. 
As was established in Chapter V.2.6.3.4, abuse could be present where it is apparent from 
a number of  objective factors that the principal aim of  the creation or maintenance of  
the above structure is to obtain a tax advantage.2886 By analogy to the analysis made in the 
context of  Treaty freedoms in section 2.1.3 of  this chapter, which, in the author’s view, is 
also applicable under secondary EU law in the field of  corporate income taxation, abuse 
would be present in this case if  EUCo1 could be characterized as a fictitious establishment 
which does not carry on any genuine economic activity in the territory of  Member State A. 
This leads one to ask on the basis of  which facts and circumstances one should determine 
whether or not abuse exists. Answers to this question vary in the literature. In the context 
of  holding companies, Lang and Heidenbauer, for example, submit that the type of  
business a corporation operates must be taken into account (albeit in the context of  the 
freedom of  establishment): 

“In a mere domestic context there is no doubt that such legal entities without office space or 

staff  are not ignored for tax purposes. On the contrary, in many tax jurisdictions even such 

companies are liable to a minimum corporate income tax, even if  they only receive tax-exempt 

dividends. Therefore, one cannot assume that the creation of  such legal entities should be 

considered as wholly artificial arrangements in general.”
2887

Following this view, the requirements imposed on a comparable domestic intermediate 
company in Member State B under the domestic tax laws of  that Member State should 
be taken into account when determining whether the use of  an intermediate company 
constitutes abuse. 

In his Opinion in Columbus Container Services Advocate General Mengozzi takes the opposite 
view in the context of  the free movement provisions under the Treaty when answering 

modified as of 1 January 2012. 

2885 See in more detail: Chapter IX.2.1.1. 

2886 ECJ 21 February 2008, C-425/06, Part Service [2008] ECR I-897, para. 45; ECJ 21 February 2006, C-255/02, 
Halifax [2006] ECR I-1609, para. 81; ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR 
I-7995, para. 65; ECJ 13 March 2007, C-524/07, Test Claimants in the Thin Cap Group Litigation [2007] ECR 
I-2107, para. 74. 

2887 Lang & Heidenbauer, ‘Wholly Artificial Arrangements’, 603-604.
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the question whether Germany could characterize the establishment of  a partnership in 
Belgium as fictitious. The Advocate General opines the following:

“180. With a view to (possible) consideration of  those objective factors by the referring court, 

it is my view that that court should, in particular, determine whether, during the tax year in 

question, Columbus continued to meet all the conditions applying to coordination centres 

under abovementioned Royal Decree No 187 of  30 December 1982, including as regards the 

requirements concerning the level of  employment in Belgium.”
2888

 

From this Opinion one could infer by analogy that in the scenario at issue particular regard 
should be had to the requirements imposed by Member State A under its domestic tax 
laws on holding companies established in Member State A. Member State B might then be 
required to recognize the conditions applying to holding companies established in Member 
State A. 

In the author’s view, the answer to the question whether EUCo1 could be characterized 
as a fictitious establishment which does not carry on any genuine economic activity in the 
territory of  Member State A should be answered autonomously, and not with reference 
to the national tax laws of  the Member States involved. In this regard, it is appropriate to 
recall that the concept of  establishment under EU law is essentially an economic one and 
implies a genuine economic link, as was concluded in Chapter II.2.4. The mere fact that 
EUCo1 is established in Member State A to benefit from a more liberal CIT regime in 
that Member State does not, by itself, warrant the conclusion that abuse is present.2889 On 
the other hand, the mere formal establishment of  an intermediate company without any 
genuine economic activity in Member State A would not be sufficient to conclude that no 
abuse is present in the scenario at hand. If  one were to accept the opposite view, Member 
State B would arbitrarily be deprived of  part of  its right to tax profits which have arisen in 
its territory. By contrast, one should determine to which extent genuine economic activities, 
not being of  a purely ancillary or marginal nature, take place through the establishment of  
EUCo1 in the territory of  Member State A, and to which extent this establishment involves 
a sufficient degree of  independence and a sufficient degree of  management and control 
within Member State A. 

No genuine economic activities are performed by EUCo1 where its activities relating to its 
holding in EUCo2 do not extend further than straightforward asset management.2890 This is 

2888 Opinion of Advocate General Mengozzi delivered on 29 March 2007, C-298/05, Columbus Container 
Services [2007] ECR I-10451, point 180. 

2889 ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 49.

2890 ECJ 6 February 1997, C-80/95, Harnas & Helm [1997] ECR I-745, para. 15 and para. 18; ECJ 22 June 1993, 
C-333/91, Sofitam v Ministre Chargé du Budget [1993] ECR I-3513, para. 12; ECJ 29 April 2004, C-77/01, EDM 
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different where EUCo1 actually exercises its control over EUCo2 by involving itself  directly 
or indirectly in the management of  EUCo2. In such a case, EUCo1 must be regarded as 
taking part in the economic activity carried on by EUCo2.2891 In addition, it is essential that 
these management activities are actually performed by EUCo1 in the territory of  Member 
State A, and on an independent basis. This implies that EUCo1 should have the necessary 
premises and equipment at its disposal in Member State A, and an adequate staff  which 
performs the functions relevant to the management activities carried out by EUCo1 in 
Member State A. Hence, where it is not EUCo1, but non-EUCo established in non-Member 
State X which is essentially taking the management decisions formally made by EUCo1 
relating to its holding activities in EUCo2, EUCo1 can no longer be considered to carry 
on genuine economic activities through an independent establishment in Member State 
A. Nonetheless, a general managerial function by parent company Non-EUCo in respect 
of  its subsidiary EUCo1 due to the shareholder relationship and in view of  the necessary 
strategic coordination should not automatically disqualify the establishment by EUCo1 in 
Member State A.2892 In addition, EUCo1 would still be allowed to outsource part of  its 
holding activities to another party. However, this should normally only concern that part of  
its activities which can be regarded of  a purely ancillary or marginal nature. This is because 
from a business perspective, it would generally make no sense for EUCo1 to outsource its 
key entrepreneurial management activities to another party without maintaining control 
over the risks connected with these activities incurred by EUCo1.2893 This implies that if  
EUCo1 were to simply outsource all its activities relating to its holding in EUCo2 to another 
party, it would normally have to be considered as being engaged in marginal or ancillary 
activities only.2894 In the absence of  sufficient value added by EUCo1 in such a case, access 
to the freedom of  establishment could be denied.2895 

[2004] ECR I-4295, para. 58. See also Chapter II.2.3.5.1.

2891 ECJ 10 January 2006, C-222/04, Cassa di Risparmio di Firenze and others [2006] ECR I-289, paras 112-113. 
See also ECJ 14 November 2000, C-142/99, Floridienne and Berginvest [2000] ECR I-9567, para. 18; ECJ 20 
June 1991, C-60/90, Polysar Investments Netherlands [1991] ECR I-3111, para. 14; ECJ 27 September 2001, 
C-16/00, Cibo Participations [2001] ECR I-6663, para. 30; ECJ 29 October 2009, C-29/08, SKF [2009] ECR 
I-10413, para. 30.

2892 This criterion was adopted by the Netherlands Supreme Court in its decision dated 14 October 2005, No. 
41 050, Beslissingen in Belastingzaken 79 (2006). 

2893 See also, in the context of the arm’s length principle under the OECD Model Tax Convention, Chapter 
IV.4.2.6. 

2894 Dissenting, in the context of the freedom of establishment under the Treaty: De Broe, who believes, in 
the context of conduit and base companies, that it would be wrong – and not in line with the ECJ’s broad 
interpretation of Arts. 49 and 54 TFEU – to deny an economic operator access to the right of establishment 
for the mere reason that the activity conducted in the other state is auxiliary, preparatory or supportive to 
the core activity conducted elsewhere in the Union; De Broe, International Tax Planning, 845.

2895 See also, by analogy, Opinion of Advocate General Léger delivered on 2 May 2006, Cadbury Schweppes 
[2006] ECR I-7995, point 114. 
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In the author’s view, the above approach provides for an autonomous benchmark which 
links up with the economic rather than legal reality, and thus promotes international tax 
neutrality. Once it cannot be demonstrated that the company in Member State A has a 
genuine economic link in that Member State, as defined above, abuse can be considered 
present. Consequently, Member State B is allowed to deny the benefits under the Directive. 
Nonetheless, it should be added that even in such circumstances, the company in Member 
State A must be given, as a matter of  proportionality, the possibility to produce proof  
that the essential aim of  its creation or maintenance was not to obtain the exemption for 
withholding tax provided under the Directive in Member State B. This could be the case 
where, for instance, genuine economic activities are carried out in Member State A by a 
sister company established in that Member State, or where there is no tax benefit at all for 
Non-EUCo, for instance because in the case of  a direct establishment by Non-EUCo in 
Member State X of  EUCo2 in Member State B, Member State B would not be able to tax 
dividends paid directly to Non-EUCo either.2896

Finally, it is submitted that the above approach should also be followed if  Non-EUCo1 
had invested in Member State A through a branch rather than through a subsidiary. As was 
observed in the beginning of  this section, this situation would not be governed by the scope 
ratione personae and ratione loci of  the Directive. In the author’s opinion, however, the idea 
of  international tax neutrality would be promoted if  Non-EUCo1 were able to rely on the 
benefits of  the Directive, within the parameters set out above, and provided the dividend 
income is attributable to the branch. 

3.2 Indirectly held outward third-country investments

Comparable questions as discussed in the previous section arise in the reverse case of  
indirectly held outward third-country investments. This situation can essentially be depicted 
as follows:

2896 Evers and De Graaf come to a comparable, albeit not identical, conclusion. After a rough analysis in a triptych, 
they conclude that Member States could deny the benefits of the Parent-Subsidiary Directive based on 
the following tests: i) control of EU holding company by third-country resident?; ii) more favourable tax 
treatment; and iii) existence of an establishment (of a subsidiary) by the EU holding in another Member 
State. The authors conclude that a series of five sub-tests should be performed to ascertain whether an 
establishment can be said to exist: a) performance of economic activities by subsidiary; b) more than just 
portfolio management by the EU holding company; c) does the subsidiary have a physical establishment 
(premises, staff and equipment); d) does the subsidiary have economic activities in an EU Member State 
other than the parent company’s Member State of origin; and e) is the parent company (sufficiently) 
actively involved in its subsidiary’s activities. Finally, the authors conclude that there must be a possibility 
for the taxpayer to provide counter-evidence. Cf. Evers & De Graaf, ‘Outline of a Measure to Counter Erosion 
of the Dividend Tax Base in the EU’, 245-246.
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Here, the question is whether EUCo1, established in Member State A, is entitled to the 
benefits of  the Directive concerning the dividends it receives from its subsidiary EUCo2 
established in Member State B, given that the distributed profits originate from company 
Non-EUCo in Non-Member State X. In the first instance, this question must be answered 
in the affirmative. This is because both companies resident in Member State A and Member 
State B fall under the personal and territorial scope of  the Directive, irrespective of  the non-
European origin of  the distributed profits. 

In the author’s view, the benefits of  the Directive could nevertheless be denied where it 
is apparent from a number of  objective factors that the principal aim of  the creation or 
maintenance of  EUCo2 in Member State B is to obtain a tax advantage. In such a case, the 
benefits of  the Directive can be denied to the dividends that EUCo1 receives from EUCo2. 
By analogy to the analysis made in the context of  the Treaty freedoms in section 2.1.3 of  
this chapter, which analysis is, in the author’s view, also applicable under EU secondary 
tax law, abuse would be present in this case where the company in Member State B can be 
characterized as a fictitious establishment which does not carry on any genuine economic 
activity in the territory of  Member State B. This raises the question as to on the basis of  which 
facts and circumstances one should determine whether or not abuse is present. Remarkably, 
this question seems not to have received much attention in either the literature or the case 
law to date. However, in the author’s view, the approach endorsed in the previous scenario 
should mutatis mutandis be followed here. Hence, the mere fact that EUCo2 is established in 
Member State B to benefit from a more liberal CIT regime in that Member State applicable 
to third-country investments does not, by itself, warrant the conclusion that abuse is present. 
On the other hand, the mere formal establishment of  an intermediate company without any 
genuine economic activity in Member State B would not be sufficient to conclude that no 
abuse is present in the scenario at hand. By contrast, one should determine to which extent 
genuine economic activities, not being of  a purely ancillary or marginal nature, take place in 
the territory of  Member State B through the establishment of  EUCo2, and to which extent 
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this establishment involves a sufficient degree of  independence and a sufficient degree of  
management and control within Member State B. 

No genuine economic activities are performed by EUCo2 where its activities relating to its 
holding in Non-EUCo do not extend further than straightforward asset management. This 
is different where EUCo2 actually exercises its control over Non-EUCo by involving itself  
directly or indirectly in the management of  Non-EUCo. In such a case, EUCo2 must be 
regarded as taking part in the economic activity carried on by Non-EUCo. In addition, it is 
essential that these management activities are actually performed by EUCo2 in the territory 
of  Member State B, and on an independent basis. This implies that EUCo2 should have the 
necessary premises and equipment at its disposal in Member State B, and an adequate staff  
which performs the functions relevant to the management activities carried out by EUCo2 
in Member State B. Hence, where it is not EUCo2 but EUCo1 established in Member 
State A which is essentially taking the management decisions formally made by EUCo2 
relating to its holding in Non-EUCo, EUCo2 can no longer be considered to carry on 
genuine economic activities through an independent establishment in Member State B. 
Nonetheless, a general managerial function by parent company EUCo1 in respect of  its 
subsidiary EUCo2 due to the shareholder relationship and in view of  the necessary strategic 
coordination should not automatically disqualify the establishment by EUCo2 in Member 
State B. In addition, EUCo2 would still be allowed to outsource part of  its holding activities 
to another party.2897 However, this should normally only concern that part of  its activities 
which can be regarded as being of  a purely ancillary or marginal nature. This is because from 
a business perspective, it would generally make no sense for EUCo2 to outsource its key 
entrepreneurial management activities to another party without maintaining control over 
the risks connected with these activities incurred by EUCo2. This means that were EUCo2 
to simply outsource all its activities relating to its holding in Non-EUCo to another party, it 
would normally have to be considered to be engaged in marginal or ancillary activities only. 
In the absence of  sufficient value added by EUCo2 in such a case, access to the freedom of  
establishment could be denied. Nonetheless, it should be added that even in circumstances 
where EUCo2 lacks the required genuine economic link with the territory of  Member State 
B, it must at all times be given the possibility to produce proof  that the essential aim of  its 
creation or maintenance was not to obtain a tax advantage in Member State B.

2897 See, by analogy, the decision of the German Bundesfinanzhof dated 13 October 2010, I R 61/09, Internationales 
Steuerrecht 3 (2011): 112 et seq., para. 18: “Wird in einem anderen Mitgliedsstaat eine Tochtergesellschaft errichtet, 
die dort aufsichtsrechtlich zum Betrieb eines Versicherungsgewerbes bestimmt und autorisiert ist und überdies 
beträchtliche Umsätze und Gewinne erwirtschaftet, kann dies schwerlich allein deshalb als "rein künstliche, 
jeder wirtschaftlichen Realität bare Gestaltung" (…) angesehen werden, weil die Tochtergesellschaft sich im 
Rahmen eines Managementvertrages eines anderen in diesem Mitgliedsstaat ansässigen Unternehmens und 
dessen Arbeitskräften bedient, um von dort aus ihr operatives Geschäft auszuüben.”
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3.3 Dual resident companies involving third countries

3.3.1 Outward dual resident companies

In this section, the question is raised of  the extent to which a company can rely on the 
Directive in situations where that company is only incorporated under the laws of  a Member 
State, but has its place of  effective management in a third country, including any associated 
or dependent territory of  a Member State which qualifies as a third country for purposes of  
the Directive. The first situation can be depicted as follows:

In this case, EUCo1 is incorporated according to the laws of  Member State A, but has its 
real seat in Non-Member State X. It receives dividend payments from its subsidiary EUCo2 
established in Member State B. The question is whether Member State B and Member 
State A should grant the benefits of  the Directive to EUCo1. A similar question arises 
in the reverse case where EUCo1 is established in Member State A and receives dividend 
payments from EUCo2, which is incorporated under the laws of  Member State B, but 
which has its real seat in Non-Member State X. Should Member State A and Member State 
B grant the benefits of  the Directive to EUCo1 in such a case?

To start with the first scenario, EUCo1 actually falls under the personal scope of  the 
Directive. At first sight, it would also fall under the territorial scope of  the Directive if  
Member State A considers this company tax resident by virtue of  its incorporation under 
its domestic tax laws. However, pursuant to Article 2(1)(b) PSD, eligible companies should 
be resident in a Member State for tax purposes not only according to the tax laws of  that 
Member State. Pursuant to this provision, they should not be considered to be resident for 
tax purposes outside the Union under the terms of  a double taxation agreement concluded 
with a third country, either. Hence, where in the above case the company must be considered 
tax resident on the basis of  the tax treaty between Member State A and non-Member State 
X, EUCo1 falls outside the territorial scope of  the Directive and, hence, cannot invoke its 
benefits.2898 This even holds true if  EUCo1 were to hold a branch in the territory of  Member 

2898 Alternatively, one could also deny the benefits in such a case on the grounds that the outward dual 
resident company is not (fully) subject to tax in Member State A within the meaning of Article 1(2)(c) of 
the Directive, as a result of the fact that this company has to be considered a tax resident in Non-Member 
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State A, for example by means of  a place of  management, to which the shareholding in 
EUCo2 can be allocated.2899

Notwithstanding the above, there may be instances where no tax treaty applies with a third 
country on the basis of  which EUCo1 should be considered tax resident in a third country 
in the above scenario. This may particularly occur in the relationships between Member 
States and their associated or dependent territories2900, at least to the extent these territories 
qualify as third countries based on the analysis in Chapter III. In such a case, EUCo1 would 
prima facie fall under the territorial and personal scope of  the Directive and would therefore 
be able to enjoy the benefits of  the Directive, provided that it also falls under its substantive 
scope. Nonetheless, in the author’s opinion, one further distinction should be made in this 
regard. As was indicated in section 2.1.4 of  this chapter, a company set up in accordance with 
the laws of  a Member State which has only its registered office in the territory of  the Union, 
may only rely on the freedom of  establishment as laid down in Article 49 and Article 54 
TFEU when its operations show a real and continuous link with the economy of  a Member 
State. In the author’s view, it is defensible and based on the benchmark of  international tax 
neutrality also desirable that this requirement also applies as far as the application of  the 
Directive is concerned to situations involving outward dual resident companies. Hence, an 
outward dual resident company should not be able to invoke the benefits of  the Directive 
if  it does not carry on genuine economic activities, or only carries on economic activities 
of  a purely marginal or ancillary nature, through a branch established in the territory of  a 
Member State, or if  these activities lack a sufficient degree of  independence or a sufficient 
degree of  management and control within that Member State. This conclusion is similarly 
valid in the second, reverse scenario where the dual resident outward company is the 
distributing and not the receiving company. 

State X on the basis of the tie-breaker rule as applicable under the tax treaty between Member State 
A and Non-Member State X. As a result of this tie-breaker rule, the company is no longer subject to tax 
on its worldwide income in Member State A. To a same extent, although in the context of the tax treaty 
between Belgium and the Netherlands, Decision of the Netherlands Supreme Court 28 January 2001, No. 
35 557, Beslissingen in Belastingzaken 295 (2001). The approach taken by the Netherlands Supreme Court 
was endorsed by the OECD in 2008; see Commentary 4/8.2.

2899 Cf. Article 1(1), third indent read in conjunction with Article 2(1)(b) PSD.

2900 In the Netherlands, for example, the relationships between the European part of the Netherlands, on the 
one hand, and Aruba, Curaçao and Sint Maarten, on the other, are governed by the Tax Arrangement of 
the Kingdom which is, formally speaking, an internal Kingdom Act and not a treaty. A similar internal 
arrangement applies between the European part of the Netherlands, on the one hand, and Bonaire, Sint 
Eustatius and Saba, on the other. Hence, strictly speaking, companies established under Netherlands 
civil law but effectively managed in one of these territories would still fall under the scope of the Parent-
Subsidiary Directive, even though such companies should be considered to be tax resident in the 
respective territory on the basis of the tie-breaker rule under Article 34(2) of the Tax Arrangement. See 
also: Doran, 1438 et seq., who concludes that the Tax Arrangement is not a tax treaty within the meaning 
of the Parent-Subsidiary Directive, but an internal arrangement applicable within the Kingdom of the 
Netherlands.
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3.3.2 Inward dual resident companies

In this section, the question is examined as to the extent to which a company may rely on 
the Directive in situations where that company is only incorporated under the laws of  a 
third country, but has its place of  effective management in a Member State. This situation 
can be depicted as follows:

In this case, Non-EUCo is incorporated according to the laws of  Non-Member State X, 
but has its real seat in Member State A. It receives dividend payments from its subsidiary 
EUCo2 established in Member State B. The question is whether Member State B and 
Member State A should grant the benefits of  the Directive to EUCo1. A similar question 
arises in the reverse case where Non-EUCo is incorporated under the laws of  Non-Member 
State X, while having its real seat in Member State B, and pays out a dividend to EUCo1, 
which company is established in Member State A. In both cases, it can simply be observed 
that neither Member State A nor Member State B is obliged under the Directive to grant 
the benefits of  the Directive to the inward dual resident company. This is because in both 
cases Non-EUCo falls outside the personal scope of  the Directive. It is immaterial in this 
regard whether or not such an inward dual resident is actually established in Member State 
A or Member State B and actually carries on genuine economic activities which involve 
a sufficient degree of  independence and a sufficient degree of  management and control 
within the respective Member State. From the perspective of  international tax neutrality, 
this conclusion is, in the author’s view, undesirable. Denying the benefits of  the Directive 
solely on the basis of  the nationality of  the inward dual resident company under these 
circumstances confers a competitive disadvantage on such a company in comparison to its 
European counterparts equally investing within the Union. The latter enjoy the protection 
offered by the Directive within the Union whereas the former is not protected once it 
decides to set up a subsidiary in another Member State or, conversely, once it has been 
formed by a parent company established in another Member State. This is not in line with 
the benchmark of  international tax neutrality, which requires a Member State to guarantee 
that the balance between tax burden and corresponding public goods and services offered 
is not disturbed to the detriment of  transnational investment. In the author’s view, it would 
therefore be justified to extend the benefits of  the Directive in the above scenario of  inward 
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dual resident companies, unless such a company lacks the required genuine economic link 
with the territory of  a Member State, as defined above.2901 

3.4 Conclusion

The following conclusions can be drawn. With regard to inward investments made by a 
corporate third-country investor into one Member State through a company situated in 
another Member State, the first Member State should, in the first instance, grant the benefits 
provided for by the Parent-Subsidiary Directive. These benefits cannot be denied solely 
on the ground that the shareholders and/or directors of  the intermediate company are 
situated in a third country, or on the ground that a more favourable CIT regime applies vis-
à-vis third countries in the Member State where the intermediate company is established. 
Essentially, the said benefits could be denied where the intermediate company in the other 
Member State does not carry on genuine economic activities through an establishment in 
that other Member State, or where that establishment does not involve a sufficient degree of  
independence or a sufficient degree of  management and control within that other Member 
State. Nonetheless, as a matter of  proportionality, the intermediate company subject to the 
restrictive CIT measure must be given the possibility to produce proof  that the principal 
aim of  the creation or maintenance of  the intermediate company was not to obtain a tax 
advantage. This conclusion holds as well with regard to outward investments made from 
one Member State into a third country through an intermediate company established in 
another Member State. 

Furthermore, one can conclude that outward dual resident companies may fall under the 
scope of  the Parent-Subsidiary Directive. This is under the condition, however, that such a 
company have a real and continuous link with the economy of  a Member State. Since the 
situation of  outward dual resident companies is not materially different from the situation 
of  indirectly held third-country investments from a corporate income tax law perspective, 
it is concluded that the same standard should be adhered to when assessing the extent to 
which the benefits of  the said Directive can be denied. This means that an outward dual 
resident company should be able to invoke the benefits provided by the Parent-Subsidiary if  
it carries on genuine economic activities in a Member State which involve a sufficient degree 
of  independence and a sufficient degree of  management and control in that Member State. 

2901 See also Niessen in his case note to the Decision by the Netherlands Supreme Court dated 24 August 1999, 
No. 34 547, Beslissingen in Belastingzaken 49 (2000), who submits that companies which are established 
according to the laws of a non-EU Member State but actually managed and controlled in an EU Member 
State and which are comparable to the companies as mentioned in the Parent-Subsidiary Directive, should 
be able to enjoy the benefits of this Directive, based on the non-discrimination requirement under Article 
26 ICCPR. 
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Conversely, with regard to the position of  inward dual resident companies, one can establish 
that these companies fall outside the personal scope of  the Parent-Subsidiary Directive. 
As a result, Member States are not required to grant the benefits provided for under this 
Directive to such dual companies. In the author’s view, the benefits of  the Directive should 
not be denied in such a case to the extent the third-country company carries on genuine 
economic activities in the said Member State, which are not of  a mere ancillary or marginal 
nature, and which involve a sufficient degree of  independence and a sufficient degree of  
management and control in that Member State. 

4 Indirect third-country investments under the 
Interest & Royalty Directive

4.1 Indirectly held inward third-country investments

In the previous section, a discussion was provided on the extent to which the Parent-
Subsidiary Directive applies to the distribution of  profits by a subsidiary to its parent 
which are both tax resident in and incorporated under the laws of  different Member 
States, but which are ultimately owned and controlled by a non-EU corporate investor 
or which ultimately derive their profits from a non-EU Member State. Similar questions 
arise under the Interest & Royalty Directive. In this regard, a basic scenario is depicted in 
diagram 3.1:

In this case, EUCo2, a company established in Member State B, makes an interest payment 
to its controlling shareholder EUCo1, which is established in Member State A. EUCo1, for 
its part, is fully owned by Non-EUCo, which is established in Non-Member State X. Here, 
the question arises as to the extent to which Member State B is allowed to deny the benefits 
of  the Interest & Royalty Directive to EUCo1, which is established in Member State A, 
on the ground that this company is ultimately held by a non-EU corporate investor. In the 
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author’s view, in the scenario at hand the Directive should in the first instance apply in the 
relationship between EUCo1 and EUCo2 since both companies fall under the personal and 
territorial scope of  the Directive. The Directive does not require EUCo1 to be controlled by 
a shareholder which has the nationality of  or which is resident in a Member State. 

However, the benefits of  the Directive may still be denied on the basis that EUCo1 cannot 
be regarded as the beneficial owner of  the interest or royalty payments within the meaning 
of  Article 1(4) IRD, or on the basis of  the anti-abuse clause of  Article 5(2) IRD. Following 
Article 1(4) IRD, beneficial ownership can be denied where EUCo1 does not receive the above 
payments for its own benefit, but as an intermediary, such as an agent, trustee or authorized 
signatory, for some other person. From the outset, it is noted that this concept of  beneficial 
ownership is somewhat diffuse as it does not make very clear to which extent it should be 
understood in an economic rather than in a legal fashion.2902 The European Commission takes 
the view that the condition of  beneficial owner under Article 1 is specifically designed to tackle 
artificial conduit arrangements.2903 According to the Commission, “the beneficial ownership 
condition aims at ensuring that relief  under the Directive is not wrongfully obtained through 
the artificial interposition of  an intermediary.”2904 Whether a company that satisfies the 
“beneficial owner” test could subsequently be considered an artificial conduit when applying 
the anti-abuse clause under Article 5 IRD is doubtful, according to the Commission.2905

In the author’s view, the key issue is that Union law allows Member States to not tolerate 
abusive practices when the Directive is applied.2906 From that perspective, it should thus be 
immaterial whether the benefits of  the Directive are denied, in cases of  abuse, on the legal 
basis of  the beneficial ownership requirement, or on the legal basis of  the general anti-
abuse provision, or both. Accordingly, the only thing that is relevant in the scenario under 
consideration is to determine, based on a number of  objective factors, whether or not the 
principal aim of  the creation or maintenance of  EUCo1 in Member State A is to obtain the 
tax advantages provided for by the Directive in Member State B. In the author’s opinion, this 
implies by analogy to the analysis made in section 3.1 of  this chapter that in the scenario under 
consideration, the activities by EUCo1 should have a genuine economic link with the territory 
of  Member State A. This means that the mere fact that EUCo1 is established in Member State 
A to benefit from a more liberal CIT regime in that Member State does not, by itself, warrant 

2902 See Chapter IV.2.3.

2903 Report from the Commission to the Council in accordance with Article 8 of Council Directive 2003/49/EC 
on a common system of taxation applicable to interest and royalty payments made between associated 
companies of different Member States, COM(2009) 179, 4. 

2904 Ibid., 8.

2905 Ibid., 8.

2906 Ibid., 8.
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the conclusion that abuse is present.2907 On the other hand, a mere formal establishment of  
an intermediate company without any genuine economic activity in Member State A would 
not be sufficient to conclude that the benefits of  the Directive should be granted. Rather, one 
should determine to which extent genuine economic activities, not being of  a purely ancillary 
or marginal nature, take place in the territory of  Member State A through the establishment of  
EUCo1, and to which extent this establishment involves a sufficient degree of  independence 
and a sufficient degree of  management and control within Member State A. 

It is submitted that in the case of  royalty payments, the above requirements are satisfied 
where the intangible property or know-how giving rise to the royalty payment is, in substance, 
managed and controlled by EUCo1. After all, this payment represents the consideration for 
the value produced by the company in EUCo2, at least to the extent the consideration 
can be regarded as a compensation for the write-off  on the original market-value of  the 
property concerned, for maintaining this property and for bearing risk.2908 This implies that 
EUCo1 should have the necessary premises and equipment at its disposal in Member State 
A, and an adequate staff  which performs the functions relevant to the exploitation of  the 
intangible property or know-how by EUCo1 in Member State A. In such a case, it is justified 
that Member State B should refrain from levying withholding tax on royalty payments made 
by EUCo2 to EUCo1. 

With regard to interest payments, it is recalled that the provision of  financial services may 
constitute an economic activity as can be derived from the case law discussed in Chapter 
II.2.3.9, provided that certain minimum standards are met. From this case law one can 
infer that no genuine economic activities are performed by EUCo1 where its activities 
relating to the loan granted to EUCo2 do not extend further than straightforward asset 
management.2909 The financing activities performed by EUCo1 must be more substantial in 
terms of  risks, independence and regularity. This implies that EUCo1 should enter into loan 
agreements with EUCo2 and other group companies on a more regular basis and against 
market conditions. In addition, the requirement of  independence implies that EUCo1 
should have the necessary premises and equipment at its disposal in Member State A, and an 
adequate staff  which performs the functions relevant to the financing activities carried out 
by EUCo1. It should be able to identify, monitor, manage and control the risks involved with 
the group financing activities, such as insolvency and currency risks. The fact that EUCo1 

2907 See, by analogy, ECJ 12 September 2006, C-196/04, Cadbury Schweppes [2006] ECR I-7995, para. 49.

2908 Vogel, ‘Worldwide vs. source taxation of income (Part II)’, 318.

2909 ECJ 6 February 1997, C-80/95, Harnas & Helm [1997] ECR I-745, para. 15 and para. 18; ECJ 22 June 1993, 
C-333/91, Sofitam v. Ministre Chargé du Budget [1993] ECR I-3513, para. 12; ECJ 29 April 2004, C-77/01, EDM 
[2004] ECR I-4295, para. 58. See also Chapter II.2.3.5.1.
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would also be able to attract loans from and lend funds to third parties would be a strong 
indication of  the required independence. Lastly, it is essential that the financing activities are 
actually performed by EUCo1 in the territory of  Member State A. Hence, where it is not 
EUCo1, but for example non-EUCo established in non-Member State X that is essentially 
taking the decisions formally made by EUCo1 relating to its financing decisions, EUCo1 can 
no longer be considered to carry on genuine economic activities through an independent 
establishment in Member State A. It is true that EUCo1 would still be allowed to outsource 
part of  its financing activities to another party. However, this should normally only concern 
that part of  its activities which can be regarded of  a purely ancillary or marginal nature. 
This is because from a business perspective, it would generally make no sense for EUCo1 to 
outsource its key entrepreneurial financing activities to another party without maintaining 
control over the risks connected with these activities incurred by EUCo1.2910

The author acknowledges that the above requirements could be perceived to be stricter as 
the requirements that Member States traditionally impose when applying the Directive. The 
above conditions, for example, imply that where EUCo1 is only involved in a back-to-back 
loan between Non-EUCo1 in Non-Member State X and EUCo2 in Member State B, the 
benefits of  the Directive could be denied, irrespective of  the risks that EUCo1 incurs with 
the loan and irrespective of  the fact that EUCo1 has sufficient equity to bear these risks. 
Nonetheless, the above conditions are, in the author’s view, in conformity with the case law 
of  the ECJ as discussed in Chapter II.2.3.9. An illustrative reference can be made in this 
regard to the Opinion of  Advocate General Léger in EDM. The Advocate General suggests, 
in the context of  the granting of  loans by a holding company, that the concept of  economic 
activity under the VAT rules implies permanent human and logistical resources arranged in 
the same way as the resources of  a credit institution and on a greater scale than the resources 
belonging to a private investor which are used merely for his own needs. The loans must 
be agreed on conditions which are comparable to the relevant market conditions, as though 
they had been agreed between a financial institution and its customers and the granting of  
the loans must take place with a degree of  regularity.2911 This description fits perfectly with 
the requirements set out above in the context of  the Directive. It is furthermore submitted 
that the above requirements promote the idea of  international tax neutrality as well. This is 
because one could legitimately argue that from an economic perspective, interest payments 
do not originate in the Member State where the interest recipient is a resident, but in the 
Member State where the underlying profits have been generated from which the interest 

2910 See also, in the context of the arm’s length principle under the OECD Model Tax Convention, Chapter 
IV.4.2.6. 

2911 Opinion of Advocate General Léger delivered on 12 September 2002, C-77/01, EDM [2004] ECR I-4295, 
points 44-46.
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payments are made. One could validly argue that this is the state where the source of  interest 
income is located.2912 From this perspective, this Member State should have the power to tax 
interest payments generated in its territory and paid to a creditor established abroad. Thus, the 
withdrawal of  withholding taxation on interest payments as prescribed by the Directive can 
be considered to not promote the idea of  international tax neutrality. It follows that also from 
the perspective of  the benchmark of  international tax neutrality, there is a case for interpreting 
the threshold of  genuine economic activities in the field of  intra-group financing activities 
rather substantively when applying the Directive to situations involving indirect third-country 
investments, in order to give precedence, albeit within the parameters set out by the Interest & 
Royalty Directive, to source state-based taxation of  interest payments. 

If  it cannot be demonstrated that EUCo1 has real presence in Member State A, as defined 
above, abuse can be considered present and, consequently, Member State B is allowed to deny 
the benefits under the Directive. In the author’s view, the above approach provides for an 
autonomous benchmark which finds a fair balance between the requirement of  withdrawal 
of  withholding taxation on intra-group interest payments set out by the Directive, on the 
one hand, and the promotion of  the ideal of  international tax neutrality, on the other. 
However, it should be added that EUCo1 must be given, as a matter of  proportionality, the 
possibility to produce proof  that the essential aim of  its creation or maintenance by Non-
EUCo, and the subsequent loan arrangements it has entered into, was not to obtain a tax 
advantage in Member State B. This could be the case where there is no tax benefit at all for 
Non-EUCo, for instance because in the case of  a direct establishment by Non-EUCo in 
Member State X of  EUCo2 in Member State B, Member State B would not be able to tax 
interest and royalty paid directly to Non-EUCo, either.

For the sake of  completeness, a closely related scenario is presented where Non-EUCo 
invests in EUCo2, although not through an intermediate company, but through a branch 
established in Member State A to which the loan granted to EUCo2 must be allocated: 

2912 To this extent, for example, Vogel, ‘Worldwide vs. source taxation of income (Part II)’, 317; Kemmeren, 
Principle of Origin, 433-434; Devereux, 28. 
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Quite awkwardly, the interpretation of  the Directive diverges depending on the language in 
which it is written and so does the analysis of  this scenario. Under the English, French and 
Italian texts of  Article 1(2) IRD, for instance, there is no requirement that the company to 
which the permanent establishment belongs be a company of  a Member State (as defined in 
Article 3(1) IRD).2913 This would imply the Non-EUCo should be able to invoke the benefits 
of  the Directive in this case. On the other hand, the Netherlands, German and Spanish texts, 
for instance, do require that the company to which the permanent establishment belongs 
be a company of  a Member State.2914 Gusmeroli concludes that in this case a payment only 
needs to be made by a permanent establishment situated in a Member State in order for it 
to arise in such a Member State. He takes the position that there is no requirement that the 
company to which the permanent establishment belongs itself  be a company of  a Member 
State.2915 In first instance, the author would come to the opposite conclusion as the company 
in Non-Member State X does not qualify as a “company of  a Member State” within the 
meaning of  the Netherlands version of  Article 3(1) IRD. The difficulty is, however, that 
Gusmeroli’s reading is defensible as well if  one takes the English version of  the Directive 
into account. An analogous application of  Article 33(4) of  the Vienna Convention on 
the Law of  Treaties could provide some guidance in this regard. When a comparison of  
the authentic texts of  a treaty discloses a difference of  meaning, the meaning which best 
reconciles the texts, having regard to the object and purpose of  the treaty, must be adopted 
under this provision. Given that the Directive aims at ensuring the equality of  tax treatment 
between domestic and transnational transactions within the Union, it is submitted that the 
meaning under the English, French and Italian texts should be followed. This approach 
would also create neutrality between subsidiaries and branches established in Member State 
A. Nonetheless, here too, the benefits could still be denied in cases of  abuse. This means 

2913 Article 1(2) IRD states, in its English text, that “a payment made by a company of a Member State or by a 
permanent establishment situated in another Member State shall be deemed to arise in that Member State, 
hereafter referred to as the "source State”. Article 1(2) IRD states, in its French text, that “Un paiement 
effectué par une société d'un État membre ou par un établissement stable situé dans un autre État membre 
est réputé échu dans cet État membre, ci-après dénommé "État d'origine"." In its Italian version, the 
wording is: ”Un pagamento effettuato da una società di uno Stato membro o da una stabile organizzazione 
situata in un altro Stato membro è considerato proveniente da detto Stato membro, in seguito denominato 
"Stato d'origine".”

2914 The German text states that “Eine Zahlung, die von einem Unternehmen eines Mitgliedstaats oder einer 
in einem Mitgliedstaat belegenen Betriebsstätte eines Unternehmens eines anderen Mitgliedstaats getätigt 
wurde, gilt als in dem betreffenden Mitgliedstaat (im Folgenden "Quellenstaat" genannt) angefallen.“The 
Dutch text states that "Uitkeringen die worden uitbetaald door een onderneming van een lidstaat of een 
in die lidstaat gelegen vaste inrichting van een onderneming van een andere lidstaat, worden geacht in 
die lidstaat te ontstaan (hierna: "bronstaat")". In its Spanish version, the wording is: “Se considerará que 
procede de un Estado miembro (Estado de origen) el pago efectuado por una sociedad de dicho Estado o 
por un establecimiento permanente radicado en dicho Estado de una sociedad de otro Estado miembro”.

2915 M. Gusmeroli, ‘Triangular Cases and the Interest and Royalties Directive: Untying the Gordian Knot? – Part 
3’, European Taxation 3 (2005): 94.
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that, as in the scenario discussed above, the licensing or financing activities performed by 
Non-EUCo through its branch in Member State A should consist of  genuine economic 
activities, not being of  a mere ancillary or marginal nature, which involve a sufficient degree 
of  independence and a sufficient degree of  management and control within Member State 
A. 

4.2 Dual resident companies involving third countries

4.2.1 Outward dual resident companies

In section 3.3.1 of  this chapter, the question was examined as to the extent to which a 
company may rely on the Parent-Subsidiary Directive in situations where that company 
is only incorporated under the laws of  a Member State, but has its place of  effective 
management in a third country. The same question arises in the context of  the Interest & 
Royalty Directive. This situation can be depicted as follows:

In the context of  the Interest & Royalty Directive it suffices to observe that the conclusion 
drawn in the context of  the Parent-Subsidiary Directive is mutatis mutandis valid here. 
Hence, neither Member State A nor Member State B is required to grant the benefits of  the 
Directive where the respective dual resident company must be regarded as a tax resident in 
Non-Member State X under the applicable tax treaty between Non-Member State X and 
Member State A and between Non-Member State X and Member State B, respectively. If  
no tax treaty applies with Non-Member State X on the basis of  which the respective dual 
resident company should be considered to be tax resident in Non-Member State X in the 
above scenario, for example in situations involving Member State’s associated and dependent 
territories, the benefits of  the Directive can still be denied where the operations of  the 
dual resident company have no real and continuous link with the economy of  one of  the 
Member States, by analogy to the analysis made in section 2.1.4 of  this chapter. This implies 
that the company established in Non-Member State X must perform genuine licensing or 
financing activities in Member State A or Member State B, which are not of  a mere ancillary 
or marginal nature, and which involve a sufficient degree of  independence and a sufficient 
degree of  management and control in Member State A or Member State B. In the absence 
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of  these circumstances, it is also possible that the Member State of  incorporation considers 
a permanent establishment present in Non-Member State X by virtue of  the actual place 
of  management and control of  the dual resident company to which the interest or royalty 
payments should be allocated.2916 In such a case, neither Member State A nor Member State 
B is required to apply the Directive.2917

4.2.2 Inward dual resident companies

In section 3.3.2 of  this chapter, the question was examined as to the extent to which a 
company may rely on the Parent-Subsidiary Directive in situations where that company 
is only incorporated under the laws of  a third country, but has its place of  effective 
management in a Member State. The same question arises under the Interest & Royalty 
Directive. This situation can be depicted as follows:

In the context of  the Interest & Royalty Directive it suffices to observe that the conclusion 
drawn in the context of  the Parent-Subsidiary Directive is equally valid here.2918 This means 
that Non-EUCo falls outside the personal scope of  the Interest & Royalty Directive as a 
result of  which it cannot invoke the benefits of  this Directive. In the author’s view, this 
outcome is not desirable to the extent Non-EUCo carries on genuine economic licensing or 
financing activities in Member State A or Member State B, which are not of  a mere ancillary 
or marginal nature, and which involve a sufficient degree of  independence and a sufficient 
degree of  management and control in Member State A or Member State B.

4.3 Commonly held inward third-country investments

It is a matter of  controversy whether the Directive applies in the case of  interest or royalty 
payments between companies tax resident in different Member States and commonly held 
by a non-EU parent company. This situation can be depicted as follows:

2916 M. Gusmeroli, ‘Triangular Cases and the Interest and Royalties Directive: Untying the Gordian Knot? – Part 
2’, European Taxation 2 (2005): 43. 

2917 Article 1(8) IRD. 

2918 Article 3(a)(i) IRD requires eligible companies to be incorporated under the law of a Member State. 
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The wording of  the Directive does not seem to exclude this scenario from its scope, since it 
only requires the holdings, but not the holding company itself, to involve companies resident 
in the territory of  the Union. It is admitted, however, that the wording of  the Directive is 
not unambiguous in this regard.2919 There is, in the author’s view, no valid ground to deny 
the benefits of  the Directive in this case since the relevant transactions (the provision of  the 
loan or licence and the subsequent payments of  interest or royalties) are purely confined to 
the territory of  the Union. 

4.4 Conclusion

The following conclusions can be drawn. With regard to inward investments made by a 
corporate third-country investor into one Member State through a company situated in 
another Member State, the first Member State should, in the first instance, grant the benefits 
provided for by the Interest & Royalty Directive. However, Member States are allowed in such 
a case to deny these benefits on the basis of  anti-abuse considerations. Essentially, the said 
benefits could be denied where the intermediate company in the other Member State does 
not carry on genuine economic activities through an establishment in that other Member 
State, or where that establishment does not involve a sufficient degree of  independence or a 
sufficient degree of  management and control within that other Member State. Nonetheless, 
as a matter of  proportionality, the intermediate company subject to the restrictive CIT 
measure must be given the possibility to produce proof  that the principal aim of  the creation 
or maintenance of  the intermediate company was not to obtain a tax advantage. 

This conclusion implies that an intermediate company established in a Member State 
should, in substance, manage and control in that Member State the intangible property 

2919 Cf. Article 3(b)(iii) IRD. See also Gusmeroli, who observes that the provision is puzzling and that two lines 
of reasoning have been developing on this topic; Gusmeroli, ‘Untying the Gordian Knot? – Part 3’, 94 with 
further references. Terra and Wattel, for instance, take the view that the Directive does apply in this case; 
Terra & Wattel, 634. Dissenting, on the other hand, for instance, M. Distaso & R. Russo, ‘The EC Interest and 
Royalties Directive – A Comment’, European Taxation 4 (2004): 146.
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or know-how giving rise to royalty payments. This means that the intermediate company 
should have the necessary premises and equipment at its disposal, and an adequate staff  
which performs the functions relevant to its exploitation of  the intangible property or 
know-how in this Member State. With regard to interest payments, the above conclusion 
implies that the financing activities carried on by an intermediate company established 
in a Member State should not be restricted to straightforward asset management, but 
should be more substantial in terms of  risks, independence and regularity. This implies 
that an intermediate company should enter into loan agreements on a regular basis and 
against market conditions. In addition, the requirement of  independence implies that the 
intermediate company should have the necessary premises and equipment at its disposal, 
and an adequate staff  which performs the functions relevant to the financing activities 
carried out by it in the said Member State. It should be able to identify, monitor, manage 
and control the risks involved with the group financing activities, such as insolvency and 
currency risks. The fact that the intermediate company would also be able to attract loans 
from and borrow funds to third parties would be a strong indication for the required 
independence. Lastly, it is essential that the financing activities are in substance performed 
by the intermediate company in the territory of  the said Member State, and for instance 
not by its ultimate third-country parent company.

Furthermore, one can conclude that outward dual resident companies may fall under the 
scope of  the Interest & royalty Directive. This is under the condition, however, that such a 
company have a real and continuous link with the economy of  a Member State. Since the 
situation of  outward dual resident companies is not materially different from the situation 
of  indirectly held third-country investments from a corporate income tax law perspective, it 
has been concluded that the same standard should be adhered to when assessing the extent 
to which the benefits of  the Directive can be denied. This means that an outward dual 
resident company should be able to invoke the benefits provided by the Interest & Royalty 
Directive if  it carries on genuine economic activities in a Member State which involve a 
sufficient degree of  independence and a sufficient degree of  management and control in that 
Member State. Conversely, with regard to the position of  inward dual resident companies, it 
has been established that these companies fall outside the personal scope of  the Interest & 
Royalty Directive. As a result, Member States are not required to grant the benefits provided 
for under these Directives to such dual companies. In the author’s view, the benefits of  
the Directive should not be denied in such a case to the extent the third-country company 
carries on genuine economic activities in the said Member State, which are not of  a mere 
ancillary or marginal nature, and which involve a sufficient degree of  independence and a 
sufficient degree of  management and control in that Member State.
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Finally, one can conclude that companies established in different Member States may 
not be protected by the Interest & Royalty Directive when these companies are held by 
a common parent company established in a third country. Nonetheless, since all relevant 
transactions are performed within the Union in such a case, and depending on the nature 
of  the contested CIT measure, it could be argued that the benefits of  the Interest & Royalty 
Directive should not be denied. 

5 Indirect third-country investments under the Merger 
Directive

5.1 Indirectly held third-country investments

As was discussed in Chapter IV.2.4, the Merger Directive provides for a system of  deferral 
of  taxation upon the transfer of  business assets resulting from legal mergers, divisions and 
business mergers and upon the transfer of  shares resulting from share mergers. In the first 
three cases, both the transferring and receiving company must be tax resident in and be 
incorporated under the laws of  different Member States. On the other hand, the Directive 
does not require these companies to be controlled by a shareholder which has the nationality 
of  or which is tax resident in a Member State. The question arises whether the benefits of  the 
Directive could still be denied in situations involving indirectly held third-country investments 
on the basis of  the general anti-abuse clause under Article 15(1)(a) MD. In the author’s view, 
the risk of  abuse consisting of  the interposition by a third-country investor of  an intermediate 
company established in a Member State in order to invoke the benefits of  the Directive can 
be considered remote. This is because the system of  tax deferral under the Directive involves, 
by its nature, the transfer of  assets and liability that are effectively connected to a permanent 
establishment in the Member State of  the transferring company. In other words, the Directive 
implicitly requires a genuine economic link with the territory of  the Member State of  the 
transferring company. In the author’s view, this will sufficiently prevent third-country investors 
from establishing an intermediate company in a Member State with a view to invoking the 
benefits of  the Directive in a subsequent transfer of  assets or liabilities. 

In addition, in the case of  a legal merger or division, third-country shareholders are prima facie 
covered as well under Article 8 MD, as this provision also requires deferral at the level of  the 
shareholders of  the transferring company, without requiring them to be tax resident in a Member 
State. It is noted, however, that these shareholders may nevertheless fall outside the substantive 
scope of  the Directive. This is because the Member State of  the transferring company may 
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lose its taxation rights after the merger or division under its domestic tax provisions for non-
residents. In such a case, Member States are allowed under Article 15(1)(a) MD to withdraw the 
benefits of  the Directive, although it is observed that a system of  securities or other guarantees 
together with deferral of  taxation would ensure the payment of  tax in the Member State 
concerned in a less restrictive way than a system of  immediate taxation.2920

In the case of  a share merger, both the acquired and acquiring company must be tax 
resident in and nationals of  a Member State. The place of  residence or the nationality of  
the controlling shareholder of  either the acquired or acquiring company is, however, not 
relevant. In addition, under Article 8 MD, the system of  tax deferral should be applied to 
the shareholder of  the transferred company as well although, here too, the Member State 
where the transferred company is established may lose its taxation rights after the share 
merger under its domestic tax provisions for non-residents and should thus be allowed 
under Article 15(1)(a) MD to withdraw the benefits of  the Directive.

5.2 Dual resident companies involving third countries

In this regard, it suffices to observe that inward dual resident companies do not fall under 
the personal scope of  the Merger Directive. As a result, they are not able to rely on the 
benefits provided by this Directive. From the perspective of  the benchmark of  international 
tax neutrality, there is, in the author’s view, no valid reason to categorically exclude an inward 
dual resident company from the scope of  the Directive if  such a company carries on genuine 
economic activities in a Member State through its establishment in that Member State, 
provided that these activities involve a sufficient degree of  independence and a sufficient 
degree of  management and control in that Member State.

The above conclusion is also valid with regard to outward dual resident companies to the 
extent they must be regarded as tax resident in a third country under the applicable tax treaty 
between the Member State and the third country. If  no tax treaty applies with a third state on 
the basis of  which the dual resident company should be considered tax resident in the third 
country in the above scenario, it is submitted that, by analogy to the analysis in section 2.1.4 
of  this chapter, the benefits of  the Directive could still be denied where the operations of  
the dual resident company have no real and continuous link with the economy of  one of  the 
Member States. However, this situation seems to be rather theoretical since, as was already 
stated above, the system of  tax deferral under the Directive in the case of  a legal merger, 
division or business merger involves, by its nature, the transfer of  business assets that are 

2920 See also Chapter VII.5.6.7. 
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effectively connected to a permanent establishment in the Member State of  the transferring 
company. In other words, a genuine economic link with the territory of  the transferring 
company is required in these cases. Only in the case of  a share merger could the benefits 
of  the Directive be denied where the operations of  the acquired or acquiring dual resident 
company have no real and continuous link with the economy of  one of  the Member States. 

6 Indirect third-country investments under the 
Arbitration Convention

6.1 Indirectly held inward third-country investments

As can be derived from Chapter IV.2.7, the Arbitration Convention covers enterprises of  
different contracting states. Pursuant to Article 16(1) of  the Convention, the scope of  
the Convention is similar to that of  the Treaty as defined in ex-Article 299(1) EC (now 
after amendment Article 52 TEU). It follows that double taxation that arises as a result of  
an upward adjustment made by a Member State with respect to the price of  transactions 
between associated enterprises of  a Member State and a non-EU Member State without a 
corresponding downward adjustment in the latter state, is not governed by the Convention. 
This is because the latter enterprise falls outside the territorial scope of  the Convention.2921 

The question is the extent to which this is different in the case of  transactions between 
associated enterprises of  different Member States which are commonly controlled by a non-
EU parent. In this regard, two basic scenarios are depicted in diagrams 4.1 and 4.2:

2921 See also: Helminen, EU Tax Law, 258. In its Report on non-EU triangular cases, the Commission suggests 
various potential approaches to non EU triangular cases where the associated company identified as being 
the source of non arm's length results in a chain of relevant transactions or commercial / financial relations 
is situated outside the EU. These approaches include improvement and extension of the existing tax treaty 
network, inclusion of mandatory arbitration under existing tax treaties, resolution of the issue prospectively 
by advance pricing agreements, application of the mutual agreement procedure as laid down in Article 
25(3) OECD MC and extension of the Convention to third States; European Commission, Report on non-EU 
triangular case. EU Joint Transfer Pricing Forum, Brussels, 8 June 2010, JTPF/007/REV3/2009/EN, Highlights 
& Insights on European Taxation 2010/3/10.
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As stated, the Convention covers enterprises of  a contracting state. This term is, however, 
not defined in the Convention itself. Pursuant to Article 3(2) of  the Convention, this 
term has the meaning which is attributed to it under the tax treaty between the Member 
States involved, unless the context otherwise requires. Taking Article 4(1) OECD MC as a 
benchmark in this regard, the term “resident of  a contracting state” normally means any 
person who, under the laws of  that state, is liable to tax therein by reason of  his domicile, 
residence, place of  management or any other criterion of  a similar nature. However, where 
a company is resident in both contracting states by virtue of  Article 4(1) OECD MC, it 
is deemed to be a resident only of  the state in which its place of  effective management is 
situated under the tie-breaker rule of  Article 4(3) OECD MC as it currently stands.

It follows that in the above scenarios, the Convention, in principle, does govern transactions 
between associated enterprises of  different Member State which are commonly controlled 
by a non-EU parent to the extent the associated enterprises are considered tax resident 
under the laws of  the respective Member State. This may be different, however, where it is 
apparent that the common shareholder in Non-Member State X is, in substance, effectively 
managing the associated enterprises. In such a case, these enterprises could be regarded as 
tax resident in Non-Member State X both under the domestic laws of  the Member States 
and under the tie-breaker rule of  the applicable tax treaty as a result of  which they would 
fall outside the territorial scope of  the Convention. 

6.2 Dual resident companies involving third countries

6.2.1 Outward dual resident companies

The above conclusion would, at first glance, be equally valid in situations involving an 
outward dual resident company, which can be depicted as follows:

Both companies are, based on the national law of  Member State A or Member State B as 
the case may be, resident in these Member States. However, a distinction must be made, in 
the author’s opinion, where the dual resident company must be regarded as tax resident in 
Non-Member State X on the basis of  the tax treaty concluded between Member State A and 
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Non-Member State X, for instance because its place of  effective management is situated in 
Non-Member State X. To the extent EUCo1 does not carry on genuine economic activities 
in Member State A through a branch situated in that Member State, in the author’s view 
the context requires that the dual resident company, being not fully liable to tax in Member 
State A as a result of  the effects of  the treaty between Member State A and Non-Member 
State X, can no longer be regarded as a tax resident in Member State A for purposes of  the 
tax treaty between Member State A and Member State B.2922 As a result, Member State A and 
Member State B are thus not required to apply the Convention under those circumstances.

6.2.2 Inward dual resident companies

The final question is whether a company can rely on the Convention in situations where 
that company is only incorporated under the laws of  a third country, but has its place of  
effective management in a Member State. This situation can be depicted as follows:

In this regard, it suffices to observe that the Arbitration Convention does not impose 
any requirements as to the legal form of  the companies involved. This means that the 
inward dual resident companies in the scenario under consideration fall under the personal 
and territorial scope of  the Convention. Accordingly, they should be able to rely on the 
procedure provided for by this Convention.

7 Code of Conduct for Business Taxation

With regard to the personal and territorial scope of  the Code, it suffices to observe that 
a measure can be considered harmful within the meaning of  the Code irrespective of  the 
nationality or the place of  residence of  the beneficiaries as long as all requirements of  the 
Code are met. In other words, the Code governs i) situations involving investments directly 
made by a third-country investor in a Member State or vice versa; ii) situations involving 

2922 This approach was taken, in the context of the tax treaty between Belgium and the Netherlands, by the 
Netherlands Supreme Court in its decision dated 28 January 2001, No. 35 557, Beslissingen in Belastingzaken 
295 (2001). The approach taken by the Netherlands Supreme Court was endorsed by the OECD in 2008; see 
Commentary 4/8.2. 
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indirect third-country investments and iii) situations involving inward and outward dual 
resident companies. 

8 Conclusions

From the previous part of  this study, one can infer that Member States have more room 
for manoeuvre to maintain restrictive CIT measures in situations involving third-country 
investments compared to situations involving intra-Union investments under EU law, and 
that within the heterogeneous relations between the Member States and third countries 
the degree of  liberalization between each particular Member State and third country may 
diverge accordingly among the different Member States. Given this lack of  uniformity in the 
relations with third countries, and given the fact that the degree of  liberalization between 
Member States is significantly wider than the degree of  liberalization between Member 
States and third countries in the field of  corporate income taxation, third-country corporate 
investors could easily decide to structure their investments made in or from a Member State 
through an intermediate company established in another Member State which applies, of  
all Member States, the most liberal CIT regime vis-à-vis the third country concerned. By 
doing so, the benefits available under the Treaty freedoms and secondary EU law in the 
field of  corporate income taxation for companies investing within a Member State could 
effectively be extended to third-country corporate investors as well through the setting up 
of  an intermediate company in another Member State. The question is the extent to which 
a Member State is allowed to deny the benefits deriving from the Treaty freedoms and the 
Directives in the field of  corporate income taxation in such case.

From the analysis made in this chapter, one can essentially infer the following. Indirect 
inward and outward third-country investments fall, in principle, under the scope of  the 
Treaty freedoms and secondary EU law. However, the benefits could be denied in the case 
of  abuse. In the author’s view, the idea of  a genuine economic link serves, or at least should 
serve, as a benchmark in this regard. This means that where an EU intermediate company 
which was set up by a third-country investor or which holds a third-country investment 
lacks a genuine economic link in that Member State, the benefits can be denied. Otherwise, 
Member States may be deprived of  their right to tax income from activities carried on 
in their own territory. Where the contested CIT measure aims at combating abuse under 
domestic tax law (which will most often be the case in situations involving indirectly held 
third-country investments), the principle of  proportionality comes into play as well. This 
means that the intermediate company must be given the opportunity to prove that the 
principal aim of  its creation and/or maintenance was not to obtain a tax advantage. Apart 
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from anti-abuse considerations, Member States have only limited room for manoeuvre to 
justify a restrictive corporate income tax measure applied to an intra-Union investment for 
the reason that this investment ultimately involves a third-country investor or third-country 
investment. Similar considerations mutatis mutandis hold true under secondary EU law in the 
field of  corporate income taxation. 

From a corporate income tax law perspective, there is no reason to draw different 
conclusions for inward and outward dual resident companies. However, one can conclude 
that these types of  companies enjoy only very little protection under the Treaty freedoms 
and secondary EU law in the field of  corporate income taxation. In the author’s view, 
here too the benchmark should be whether such a dual resident company has a genuine 
economic link with a Member State. If  such is the case, the benefits of  the Treaty freedoms 
and secondary EU tax law should not, in the author’s view, be denied. 
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1 Introduction 

From the analysis in the previous chapters it has become apparent that a patchwork of  
different CIT systems vis-à-vis third countries exists among the various Member States, 
leading to a diverging degree of  liberalization between the different Member States and 
third countries. Given the lack of  a uniform approach by Member States vis-à-vis third 
countries in the field of  corporate income taxation, and given that a wider degree of  
liberalization exists in the field of  corporate income taxation among Member States, third-
country investments may be channelled through the most liberal Member State. As a result, 
permissible corporate income tax restrictions applied by other Member States vis-à-vis third 
countries may de facto be rendered void. This result may run counter to the benchmark of  
international tax neutrality as Member States may be deprived of  their right to tax income 
from activities carried out in their own territory. 

This final chapter aims to amalgamate the major conclusions drawn in the previous 
chapters and to present on that basis a number of  recommendations for legislative action 
at Union level by the introduction of  a set of  common rules applicable in all Member 
States vis-à-vis third countries which are linked to the six corporate income tax themes 
that play a central role in this study. These recommendations aim at promoting the idea 
of  international tax neutrality and either require Member States in concert to introduce a 
higher standard of  liberalization in the field of  corporate income taxation vis-à-vis third 

RECOMMENDATIONS FOR CONCERTED 
LEGISLATIVE ACTION TOWARDS 
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CORPORATE INCOME TAXATION
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countries or, alternatively, to require Member States in concert to introduce a lower standard 
of  liberalization in the field of  corporate income taxation vis-à-vis third countries. These 
recommendations will be presented and explained in section 3 of  this chapter. First, the 
underlying question needs be answered whether and to which extent the Union is competent 
to adopt unification measures involving corporate taxation of  income derived from third-
country investments. This question is addressed in the next section. 

2 Is the Union competent to adopt unification 
measures involving corporate taxation of income 
derived from third-country investments?

2.1 The principle of conferral and the principles of subsidiarity and 
proportionality

When discussing the question whether the Union is competent under the Treaty to adopt 
unification measures involving the corporate taxation by Member States of  income derived 
from investments involving non-Member States, three basic principles that play an important 
role in this regard should firstly be considered: the principle of  conferral and the principle 
of  subsidiarity and proportionality. These principles are elaborated on in more detail in the 
sections below.

2.1.1 The principle of conferral 

According to the principle of  conferral as incorporated in Article 5(2) TEU, the Union may 
act only within the limits of  the competences conferred upon it by the Member States in the 
Treaty on the European Union or the Treaty on the Functioning of  the European Union 
to attain the objectives set out therein. This provision explicitly states that competences 
not conferred upon the Union in these Treaties remain with the Member States. According 
to this principle, one can say that the competence to adopt measures lies, as a main rule, 
exclusively with the Member States, and that Union competence is the exception. More 
particularly, each action taken by one of  the Union institutions in a particular area should 
have a specific legal basis under the Treaty.2923 

Although Union competence is the exception, it nevertheless follows from the various Treaty 
provisions that in practice the Union is competent to adopt measures in a wide variety of  

2923 It follows that the Union has no competence to establish its own competence (“Kompetenz-Kompetenz”); 
cf. Barents & Brinkhorst, 122. 
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areas. Sometimes, the Union’s competence in a particular area is described in a very general 
fashion, as in the case of  the common agriculture policy.2924 In other areas, such as in the 
field of  social policy, the Treaty provisions establish competence of  the Union in a more 
clearly defined way.2925 Furthermore, the Union’s power to act may be conferred expressly or 
implicitly. In the case of  express conferred powers, the relevant Treaty provision explicitly 
lays down the area to which the conferred power extends.2926 However, the Union’s power 
to act may also be conferred implicitly on the basis of  “implied powers”. These powers do 
not explicitly arise from the Treaty’s provisions, but nevertheless can implicitly be derived 
from the Treaty’s provisions.2927

With regard to the Union’s power to act in its external relations, express external competence 
is conferred upon the Union, for example, with regard to the conclusion of  tariff  and 
trade agreements and the conclusion of  association agreements with non-EU Member 
States.2928 With regard to the Union’s implied powers to act in its external relations under 
international agreements, ECJ case law demonstrates the following. The competence to 
bind the Union in relation to non-EU Member States may implicitly arise from the Treaty 
provisions establishing internal competence, provided that participation of  the Union in 
the international agreement is necessary for attaining one of  the Union’s objectives.2929 In 
other words, according to the adagium in foro interno, in foro externo, the existence of  implied 
or express internal powers in a particular area means that the Union is also competent to 
act in its external relations if  such is necessary for attaining one of  the Union’s objectives.2930 
Implied external competence exists not only whenever the internal competence has 
already been used in order to adopt measures for implementing common policies, but 
also if  the internal Union measures are adopted only on the occasion of  the conclusion 
and implementation of  the international agreement.2931 It is therefore not required that the 
Union has already exercised its internal competence.2932 

2924 Article 43 TFEU. See also: K. Lenaerts & P. van Nuffel, Europees Recht in hoofdlijnen (Antwerpen – 
Cambridge: Intersentia), 79.

2925 Article 154 TFEU.

2926 Cf. Article 3(1) TFEU. See also: Barents & Brinkhorst, 88. 

2927 Opinion of the ECJ of 28 March 1996, 2/94 [1996] ECR I-1759, para. 26; Opinion of the ECJ of 26 April 1977, 
1/76 [1977] ECR 741, para. 3. 

2928 Cf., Article 207(1) TFEU and Article 217 TFEU, respectively.

2929 Opinion of the ECJ of 26 April 1977, 1/76 [1977] ECR 741, para. 4; ECJ 4 July 1976, 3/76, 4/76 and 6/76, 
Cornelis Kramer and others [1976] ECR 1279, paras 30-33; ECJ 5 November 2002, C-467/98, Commission v. 
Denmark [2002] ECR I-9519; Opinion of the ECJ of 19 March 1993, 2/91 [1993] ECR I-1061, para. 7.

2930 Barents & Brinkhorst, 477.

2931 Opinion of the ECJ of 26 April 1977, 1/76 [1977] ECR 741, para. 3.

2932 K. Lenaerts & E. de Smijter, ‘The European Community’s Treaty-Making Competence’, Yearbook of European 
Law (Oxford: Oxford University Press 1996), 7.
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From the case law of  the ECJ one can furthermore infer that the Union’s external 
competence may become exclusive in two cases. First, exclusive external competence 
may be established where the internal competence may be effectively exercised only at 
the same time as the external competence, the conclusion of  the international agreement 
thus being necessary in order to attain objectives of  the Treaty that cannot be attained 
by establishing autonomous rules.2933 Secondly, exclusive external competence may be 
established where an international agreement would necessarily affect existing Union rules 
in a given area, such as legislative measures containing clauses relating to the treatment 
of  nationals of  non-member countries or relating to the complete harmonization of  
a particular issue.2934 In both cases, exclusive competence is justified in order to ensure 
the full effectiveness of  Union law. In the latter situation, internal competence can give 
rise to exclusive external competence only if  it is exercised.2935 On the other hand, no 
exclusive competence is established where both the Union provisions and those of  an 
international convention lay down minimum standards. According to the ECJ’s case law, 
there is nothing to prevent the full application of  Union law by the Member States in 
such a case.2936 Neither can exclusive competence be established where there is a chance 
that bilateral agreements would lead to distortions in the flow of  services in the internal 
market. In such a case, the ECJ considers that there is nothing in the Treaty to prevent 
the institutions from arranging, in the common rules laid down by them, concerted action 
in relation to non-member countries or from prescribing the approach to be taken by the 
Member States in their external dealings.2937 To conclude, in order to establish exclusive 
external competence for the Union there must be a clear nexus between the exercise of  
internal and external competence.2938

Lastly, the Union is not prohibited from using the internal powers conferred on it in order to 
specify the treatment which is to be accorded to nationals of  non-EU Member States.2939 In 

2933 Opinion of the ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, para. 89; Opinion of the ECJ of 7 February 
2006, 1/03 [2006] ECR I-1145, para. 37. 

2934 ECJ 31 March 1971, 22/70, Commission v. Council [1971] ECR 263, para. 17; Opinion of the ECJ of 15 
November 1994, 1/94 [1994] ECR I-5267, paras 95 and 96; ECJ 5 November 2002, C-467/98, Commission v. 
Denmark [2002] ECR I-9519, paras 83 and 84 and Opinion 1/03 of 7 February 2006 [2006] ECR I-1145.

2935 Opinion of the ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, paras 88-89. 

2936 Opinion of the ECJ of 19 March 1993, 2/91 [1993] ECR I-1061, para. 18; Opinion 1/03 of 7 February 2006 
[2006] ECR I-1145. 

2937 Opinion of the ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, paras 78-79; ECJ 5 November 2002, 
C-467/98, Commission v. Denmark [2002] ECR I-9519, para. 123.

2938 Cf. R. Lyal, ‘Note on the external competence of the European Community in tax matters – the example of 
the Agreement with Switzerland on the taxation of savings’, in The EU and Third Countries, 67.

2939 Opinion of the ECJ of 28 March 1996, 2/94 [1996] ECR I-1759, para. 90.
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such a case, the Union is merely exercising its internal competences.2940 However, when the 
Union has included in its internal legislative acts such provisions relating to the treatment 
of  nationals of  third countries, it acquires exclusive external competence in the spheres 
covered by those acts.2941

2.1.2 The principles of subsidiarity and proportionality

The mere existence of  Union competence in a particular area does not necessarily allow 
the Union to take action in that area in its external relations. Pursuant to the principle 
of  subsidiarity as incorporated in Article 5(3) TEU, a limitation applies as regards the 
exercise of  the competences conferred on the Union institutions.2942 Under the principle 
of  subsidiarity, in areas which do not fall within its exclusive competence, the Union may 
act only if  and in so far as the objectives of  the proposed action cannot be sufficiently 
achieved by the Member States, either at central level or at regional and local level, but 
can rather, by reason of  the scale or effects of  the proposed action, be better achieved 
at Union level. Furthermore, under the principle of  proportionality under Article 5(4) 
TEU, the content and form of  Union action may not exceed what is necessary to achieve 
the objectives of  the Treaties. The precise scope of  these principles is, given their rather 
indefinite wording and slightly political nature, far from clear and may be subject to different 
subjective interpretations (e.g. what is “sufficient”? what is “better”? how do both tests relate 
to each other?).2943 The Protocol on the application of  the principles of  subsidiarity and 
proportionality provides for a number of  guidelines which should be used in examining 
whether Union action is required under the said principle.2944 These guidelines, however, still 
leave ample room for interpretation of  these principles.

2940 G. Kofler, Doppelbesteuerungsabkommen und Europäisches Gemeinschafsrecht (Vienna: Linde Verlag, 2007), 
322 with further references. 

2941 Opinion of the ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, para. 95. 

2942 ECJ 10 December 2002, C-491/01, British American Tobacco (Investments) and Imperial Tobacco [2002] ECR 
I-11453, para. 178. Article 3 of the protocol on the application of the principles of subsidiarity and proportionality, 
annexed to the Treaty establishing the European Community, states that the principle of subsidiarity does not 
call into question the powers conferred on the Community by the Treaty as interpreted by the Court.

2943 See also, for example, M. Hofstätter, ‘Who is Competent to Issue Measures for the Elimination of Double 
Taxation within the Community?’, in Tax Treaty Law and EC Law, 41 et seq.

2944 Protocol on the application of the principles of subsidiarity and proportionality, OJ 2008 C 115, 206 et seq. 
Pursuant to Article 5 of this Protocol, any draft legislative act should contain a detailed statement making 
it possible to appraise compliance with the principles of subsidiarity and proportionality. This statement 
should contain some assessment of the proposal’s financial impact and, in the case of a directive, of its 
implications for the rules to be put in place by Member States, including, where necessary, the regional 
legislation. The reasons for concluding that a Union objective can be better achieved at Union level must 
be substantiated by qualitative and, wherever possible, quantitative indicators. Draft legislative acts must 
take account of the need for any burden, whether financial or administrative, falling upon the Union, 
national governments, regional or local authorities, economic operators and citizens, to be minimized and 
commensurate with the objective to be achieved.
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2.2 External competence in the field of corporate income taxation in 
situations involving third-country investments

2.2.1 Introduction

Based on the principles established above, in the sections below it is examined whether 
the Union is competent to adopt unification measures involving the corporate taxation by 
Member States of  income derived from third-country investments and if  so, whether this 
competence is exclusive.

2.2.2 Specific conferred powers

The Treaty free movement provisions relating to investment contain several specific 
provisions on which Union action vis-à-vis third countries can be based. As regards the 
freedom of  establishment, Article 50(2) TFEU is of  particular relevance. This provision 
stipulates, that in order to attain freedom of  establishment as regards a particular activity, 
the European Parliament, the Council and the Commission must carry out the duties 
devolving upon them under the provisions under the Chapter concerning the freedom 
of  establishment, in particular, by effecting the progressive abolition of  restrictions on 
freedom of  establishment in every branch of  activity under consideration, both as regards 
the conditions for setting up agencies, branches or subsidiaries in the territory of  a Member 
State and as regards the subsidiaries in the territory of  a Member State and by coordinating 
to the necessary extent the safeguards which, for the protection of  the interests of  members 
and others, are required by Member States of  companies or firms within the meaning of  
Article 54(2) TFEU with a view to making such safeguards equivalent throughout the Union. 
Furthermore, Article 53(1) TFEU provides that the European Parliament and the Council 
must issue directives for the coordination of  the provisions laid down by law, regulation or 
administrative action in Member States concerning the taking-up and pursuit of  activities as 
self-employed persons, in order to make it easier for persons to take up and pursue activities 
as self-employed persons. 

Although the cited provisions do not expressly refer to Union action vis-à-vis third 
countries, a number of  legislative acts have been adopted on the basis of  these provisions 
in the past which also partially govern the relations between the Member States and non-
Member States, such as in the field of  transport, insurance and financial services.2945 As 
was observed earlier, the ECJ has indeed acknowledged that the Union institutions are not 
prohibited from using the powers conferred on them in these areas in order to specify the 

2945 See for an overview: Opinion 2/94 of 28 March 1996 [1996] ECR I-1759, paras 93 et seq. See also Chapter 
VIII.2.1.1. 
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treatment which is to be accorded to nationals of  non-member countries.2946 However, to 
date, no CIT measure has been adopted at Union level on the basis of  these provisions. 
This gives rise to the question whether these two provisions could serve as a valid basis for 
the adoption at Union level of  measures involving corporate taxation of  income derived 
from third-country investments. On the one hand, it clearly follows from the case law of  the 
ECJ that CIT measures may restrict the freedom of  establishment.2947 One could therefore 
argue by analogy that the adoption by the Union of  CIT measures relating to establishment 
may be based on the above provisions as well. On the other hand, it must be borne in mind 
that CIT measures are generally not designed to directly affect transnational establishment. 
Furthermore, neither are they directly concerned with a particular activity as required by 
Article 50(2) TFEU nor do they specifically concern the taking-up and pursuit of  activities 
as self-employed persons as required by Article 53(1) TFEU. Rather, they primarily aim at 
raising government revenue by taxing income deriving from economic activities, irrespective 
of  the branch or type of  activity and irrespective of  whether these activities qualify as 
establishment within the meaning of  the above provisions. Put differently, one may 
legitimately wonder whether CIT measures can essentially be said to be intended to regulate 
the access of  transnational establishment and the subsequent treatment thereof  within the 
meaning of  the above provisions. In this regard, reference is made to the ECJ’s Opinion 
2/00 dated 6 December 2001. In the context of  the delineation of  exclusive competences 
of  the Union, the ECJ opined that the Cartagena Biosafety Protocol falls principally within 
environmental policy and not within the common commercial policy, even if  the preventive 
measures included therein are liable to affect trade relating to living modified organisms.2948 
If  one is to transpose this Opinion to the issue at stake in this section, it is questionable 
whether Union action in the field of  corporate income taxation can validly be based on the 
specific legal bases of  Article 50(2) and Article 53(1) TFEU, even though CIT measures 
have repercussions on transnational establishment. In the context of  determining Union 
competence, CIT measures may have to be considered to have only secondary points 
of  contact with the policies within which the Union institutions has been attributed the 
power to take measures on the basis of  the above provisions.2949 Attributing a wide force of  
attraction to the above legal bases could create competence for the Union in policy areas 
in which the Member States have retained their sovereignty. In the author’s view, Article 
50(2) and Article 53(1) TFEU therefore cannot serve as a valid comprehensive basis for the 

2946 Opinion of the ECJ of 28 March 1996, 2/94 [1996] ECR I-1759, para. 90. 

2947 See, in particular, Chapter V.2.4. 

2948 Opinion of the ECJ of 6 December 2001, 2/00 [2001] ECR I-9713, para. 40. 

2949 See Opinion of the ECJ of 6 December 2001, 2/00 [2001] ECR I-9713, paras 37 et seq.; Opinion of Advocate 
General Kokott delivered on 26 March 2009, C-13/07, Commission v. Council, removed from the register on 
10 June 2010, point 61.
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Union to adopt unification measures in the field of  corporate income taxation concerning 
the treatment of  income deriving from third-country investments. 

In the author’s view, the same holds true as regards the free movement of  services by 
virtue of  Article 62 TFEU. This provision declares the above Article 53 TFEU applicable 
to matters covered by the chapter relating to the free movement of  services. Furthermore, 
pursuant to Article 56 TFEU, the European Parliament and the Council may, acting in 
accordance with the ordinary legislative procedure, extend the provisions of  the Chapter 
to nationals of  a third country who provide services and who are established within the 
Union. Again, it is submitted that these provisions should be understood as conferring 
upon the Union the competence to adopt measures that specifically relate to the provision 
of  transnational services. Measures of  a general nature, such as CIT measures, are in the 
author’s opinion not, or at least not comprehensively, covered. 

External powers in the sphere of  capital movements derive from Article 64(2) and Article 
64(3) TEFU2950, although it is unclear to which extent these external powers are also 
exclusive.2951 The first provision stipulates that the European Parliament and the Council, 
acting in accordance with the ordinary legislative procedure, must adopt the measures 
on the movement of  capital to or from third countries involving direct investment — 
including investment in real estate — establishment, the provision of  financial services or 
the admission of  securities to capital markets. According to Article 64(3) TFEU, the Council 
may, acting in accordance with a special legislative procedure, unanimously, and after 
consulting the European Parliament, adopt measures which constitute a step backwards 
in Union law as regards the liberalization of  the movement of  capital to or from third 
countries. To date, the Council has used its external powers based on these provisions 
in only a very few cases.2952 Contrary to the provisions in the context of  the freedom of  

2950 See ECJ 3 March 2009, C-249/06, Commission v. Sweden [2009] ECR I-1335, para. 36. See also ECJ 3 
September 2008, C-402/05 P and C-415/05, P Kadi and Al Barakaat International Foundation v. Council and 
Commission [2008] ECR I-6351, para. 138, in which case the Commission took the view that it is clear from 
Article 63(1) TFEU that capital and payments between the Union and third countries fall within Union 
competence.

2951 In the affirmative, for example, P. Eeckhout, External Relations of the European Union (Oxford: Oxford 
University Press, 2004), 124; Smits, 253-254. In the negative, for example, S. Weber, 566; Müller, 191.

2952 See in more detail: Hindelang, The Free Movement of Capital, 301-302. One of the few examples is the Council 
and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997 on the conclusion, by the 
European Communities, of the Energy Charter Treaty and the Energy Charter Protocol on energy efficiency 
and related environmental aspects, OJ 1998 L 69, 1-116. According to the preamble of this Decision, ex-
Article 73c(2) EC was used as a legal basis for this Decision, since the Energy Charter Treaty imposes certain 
obligations on the European Communities regarding the movement of capital and payments between 
the Communities and third-country contracting parties to the Energy Charter Treaty. Another example 
is Council Regulation (EC) No 2271/96 of 22 November 1996 protecting against the effects of the extra-
territorial application of legislation adopted by a third country, and actions based thereon or resulting 
therefrom; OJ 1996 L 309, 1-6. This Regulation aims at providing protection within the Community against 
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establishment and free movement of  services, it can be observed in this regard that CIT 
measures are not fully excluded from the scope of  these provisions. This is evidenced by 
Article 65(4) TFEU which was introduced in the chapter relating to the free movement 
of  capital under the Lisbon Treaty and which specifically refers to tax measures.2953 This 
conclusion is furthermore confirmed by the wording of  the cited provisions, which do not 
restrict the Union’s competence to particular areas or economic activities or the admission 
or subsequent treatment thereof. On the contrary, they establish Union competence more 
generally with regard to measures on a number of  categories of  third country capital 
movements. As it clearly follows from the ECJ case law that corporate income taxation 
may have a restrictive effect on the free movement of  capital2954, the provisions must to 
be considered to confer to the Union the power to act in the field of  CIT measures to the 
extent the categories of  capital movements are involved. On the other hand, CIT measures 
relating to establishment are arguably excluded from the scope of  these provisions, given 
the case law of  the ECJ regarding the relationship between the free movement of  capital 
and the freedom of  establishment discussed in Chapter VI.8.2.2955 Given that Article 64(2) 
and Article 64(3) TFEU are concerned with measures on the movement of  capital to or 
from third countries involving direct investment, and not portfolio investment, it is arguable 
that the same conclusion is valid with regard to CIT measures that relate to portfolio 
investments. 

Lastly, specific and exclusive external powers in the field of  investment can be derived 
from Article 207(1) TFEU, as it stands as of  the entry into force of  the Lisbon Treaty.2956 
Based on this provision, the Union’s common commercial policy must be based on uniform 
principles, particularly in regard to changes in tariff  rates, the conclusion of  tariff  and 
trade agreements relating to trade in goods and services, and the commercial aspects of  
intellectual property, foreign direct investment, the achievement of  uniformity in measures 
of  liberalization, export policy and measures to protect trade such as those to be taken in the 

and counteracting the effects of the extra-territorial application by certain third countries of the laws 
specified that Regulation. To that end, any person within the Union is entitled to recover any damages, 
including legal costs, caused to that person by the application of the third-country laws or by actions 
based thereon or resulting therefrom. 

2953 This provision is discussed in more detail in Chapter VIII.6. 

2954 See, in particular, Chapter VI.4.2.1. 

2955 Dissenting: Dimopoulos, who submits that it could be argued that Article 64(2) TFEU confers on the 
EU competence over establishment of foreign investors, which is broadly formulated so as to include 
all measures that can affect the establishment of foreign investors; Dimopoulos, Regulation of foreign 
investment, 94.

2956 Cf. Article 206 and Article 207 read in conjunction with Article 3(1) of the TFEU. On the same lines: 
Communication from the Commission, ‘Towards a comprehensive European international investment 
policy’, 2.
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event of  dumping or subsidies. Hence, through the entry into force of  the Lisbon Treaty, the 
Union’s common commercial policy includes foreign direct investments as well.2957 For the 
same reasons as presented above in the context of  Article 64(2) and Article 64(3) TFEU, the 
adoption at Union level of  CIT measures could be based on Article 207(1) TFEU, although 
it is directly recognized that the precise scope of  this extension is far from clear.2958 For 
example, one can wonder whether the common commercial policy only governs restrictions 
on market access, or whether it deals with the post-entry stage of  investment as well.2959 
In addition, it is unclear whether the competence under this provision also encompasses 
capital movements relating to foreign investment, given the specific rules that exist under 
the Treaty by virtue of  Article 64(2) and Article 64(3).2960 

It follows, in the author’s view, that Article 64(2) and Article 64(3) TFEU and Article 
207(1) TFEU confer the power on the Union to adopt unification measures in the field 
of  corporate income taxation applicable vis-à-vis non-EU Member States. However, these 
provisions cannot serve as a comprehensive, horizontal legal basis for Union action in the 
field of  corporate income taxation vis-à-vis third countries as CIT measures relating to 
establishment and portfolio investments are arguably excluded from the scope of  these 
provisions.

2.2.3 General conferred powers

In addition to the measures discussed in the previous section providing for a specific legal 
basis for Union action in its external relations, the Treaty also provides for a number of  
more general legal bases for external Union action in the field of  corporate income taxation. 
Firstly, Article 115 TFEU is of  relevance in this regard. This provision stipulates that the 
Council must, acting unanimously in accordance with a special legislative procedure and 

2957 This was different under ex-Article 133 EC, which excluded foreign direct investment from the common 
commercial policy. The entire field of capital movement was thus excluded from ex-Article 133 EC; cf. A. 
Lukaschek & B. Weider, ‘Exclusive External Competence of the European Community’, in External economic 
relations and foreign policy in the European Union, eds S. Griller & B. Weidel (Vienna: Springer Verlag, 2002), 
126-127. By analogy, company income tax measures could therefore be considered to have only marginal 
points of contact with the common commercial policy as well; cf. by analogy, the position of the European 
Commission as cited in the Opinion of Advocate General Kokott delivered on 26 March 2009, C-13/07, 
Commission v. Council, removed from the register on 10 June 2010, point 61.

2958 See, for example, Ceyssens, 259 et seq.; A. Dimopoulos, ‘The Effects of the Lisbon Treaty on the Principles 
and Objectives of the Common Commercial Policy’, European Foreign Affairs Review 15 (2010): 153 et seq.

2959 Consenting: Ceyssens, 277; M. Bungenberg, ‘The Division of Competences Between the EU and Its Member 
States in the Area of Investment Politics’, in International Investment Law and EU Law, eds M. Bungenberg et 
al. (Berlin – Heidelberg: Springer-Verlag, 2011), 37; Dimopoulos, Regulation of foreign investment, 113. 

2960 See also F.S. Benyon, Direct Investment, National Champions and EU Treaty Freedoms (Oxford and Portland: 
Oregon, 2010), 83 who considers the arguments pro and contra. Consenting: Ceyssens, 284; Dissenting: 
Dimopoulos, Regulation of foreign investment, 112-113.
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after consulting the European Parliament and the Economic and Social Committee, issue 
directives for the approximation of  such laws, regulations or administrative provisions 
of  the Member States as directly affect the establishment or functioning of  the internal 
market. Harmonization measures in the field of  corporate income taxation relating to 
company taxation and withholding tax on dividend payments2961, the carry over of  losses2962, 
cross-border loss compensation2963, arbitration2964, income from cross-border portfolio 
investments2965, dividend payments in parent-subsidiary relationships2966, interest and royalty 
payments between associated companies2967, cross-border mergers and divisions2968, mutual 
assistance with the exchange of  information2969, the mutual assistance with the recovery of  

2961 Proposal for a Directive concerning the harmonization of systems of company taxation and withholding 
taxes on dividends, COM(75) 392 final, OJ 1975 C 253.

2962 Proposal for a Directive of the Council on the harmonization of the laws of the Member States relating to 
tax arrangements for the carry-over of losses of undertakings, COM(84) 404 final, OJ 1984 C 253, 5 et seq. as 
amended by COM(85) 319 final, OJ 1985 C 170, 3 et seq.

2963 Proposal for a Council directive concerning arrangements for the taking into account by enterprises of the 
losses of their permanent establishments and subsidiaries situated in other Member States, COM(90) 595 
final, OJ 1991 C 53, 30 et seq. 

2964 Proposal for a Council directive on the elimination of double taxation in connection with the adjustment 
of transfers of profits between associated enterprises, COM(76) 611 final, OJ 1976 C 301, 4 et seq. 

2965 COM(78) 340, OJ 1978 C 184, 8 et seq. 

2966 Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case of 
parent companies and subsidiaries of different Member States, OJ 1990 L 225, 6 as amended by Council 
Directive 2003/123/EC of 22 December 2003, OJ 2004 L 7, 41 and Council Directive 2006/98/EC of 20 
November 2006, OJ 2006 L 363, 129. A proposal for a codified version of the Parent-Subsidiary Directive has 
been submitted by the European Commission to the Council on 6 November 2008, COM(2008) 691 final. 
This proposal does not contain any substantive changes. In addition, on 4 January 2011 the Commission 
submitted to the Council a Proposal for a Council Directive on the common system of taxation applicable 
in the case of parent companies and subsidiaries of different Member States (Recast), COM(2010) 784 final. 

2967 Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and 
royalty payments made between associated companies of different Member States, OJ 2003 L 157, 49 as 
amended by Council Directive 2004/66/EC of 26 April 2004, OJ 2004 L 168, 35, Corrigendum to Council 
Directive 2004/76/EC of 29 April 2004, OJ L 195, 33 and Council Directive 2006/98/EC of 20 November 
2006, OJ 2006 L 363, 129. A proposal for further amendment under Council Directive of 30 December 2003, 
COM (2003) 841, OJ 2004 C 96, 37, has been repealed by the Commission in September 2010, OJ 2010 C 
252, 11. 

2968 Council Directive 90/434/EEC of 23 July 1990 on a common system of taxation applicable to mergers, 
divisions, transfer of assets and exchanges of shares concerning companies of different Member States, OJ 
1990 L 225, 1 as amended by Council Directive 2005/19/EC of 17 February 2005, OJ 2005 L 58, 19, Council 
Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129 and as repealed, following a proposal by 
the European Commission for a codified version, by Council Directive 2009/133/EC of 19 October 2009 
on the common system of taxation applicable to mergers, divisions, partial divisions, transfers of assets 
and exchanges of shares concerning companies of different Member States and to the transfer of the 
registered office of an SE or SCE between Member States, OJ 2009 L 310, 2009, 34-46.

2969 Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent 
authorities of the Member States in the field of direct taxation, OJ 1977 L 336, 15 as lastly amended 
by Council Directive 2006/98/EC of 20 November 2006, OJ 2006 L 363, 129 and as repealed by Council 
Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and 
repealing Directive 77/799/EEC, OJ 2011 L 64, 1-12. 
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tax claims2970 and a common consolidated corporate tax base2971 have been proposed on the 
basis of  this provision in the past. 

Furthermore, Article 116 TFEU could be regarded as another basis for Union action in the 
field of  corporate income taxation. Pursuant to this provision, the European Parliament and 
the Council can, acting in accordance with the ordinary legislative procedure, on a proposal 
from the Commission and after consultation of  the Member State by the Commission, issue 
the necessary directives where the Commission finds that a difference between the provisions 
laid down by law, regulation or administrative action in Member States is distorting the 
conditions of  competition in the internal market and that the resultant distortion needs to 
be eliminated. It is generally recognized in the literature that this provision aims at removing 
specific distortions which occur where competition is distorted to the benefit or disadvantage 
of  specific groups of  enterprises.2972 Nevertheless, it is observed that the wording of  Article 
116 TFEU is formulated in a much broader fashion and does not fundamentally exclude 
the adoption by the Union of  measures in the field of  company tax.2973 In practice, however, 
the significance of  this provision in the field of  corporate income taxation appears to be 
very limited to date.2974 

Lastly, Article 352(1) TFEU is capable of  serving as a legal basis for the adoption by the 
Union of  CIT measures involving third-country investments. This provision stipulates that 
if  action by the Union should prove necessary, within the framework of  the policies defined 
in the Treaties, to attain one of  the objectives set out in the Treaties, and the Treaties 
have not provided the necessary powers, the Council, acting unanimously on a proposal 

2970 Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery of claims resulting 
from operations forming part of the system of financing the European Agricultural Guidance and 
Guarantee Fund, and of the agricultural levies and customs duties, OJ 1976 L 73, 18 as amended, inter alia, 
by Council Directive 2001/44/EC of 15 June 2001, OJ 2001 L 175, 17 and repealed, following a proposal 
by the European Commission for a codified version, by Council Directive 2008/55 on mutual assistance 
for the recovery of claims relating to certain levies, duties, taxes and other measures, OJ 2008 L 150, 28 et 
seq. This proposal was adopted by the Council on 16 March 2010, OJ 2010 L 84, 1 et seq. and will become 
effective from 1 January 2012. On 2 February 2009 the European Commission put forward a proposal for 
a Council Directive concerning mutual assistance for the recovery of claims relating to taxes, duties and 
other measures, COM(2009) 28 final, which was adopted by Council Directive 2010/24/EU of 16 March 
2010 concerning mutual assistance for the recovery of claims relating to taxes, duties and other measures, 
OJ 2010, L 84, 1-12, which will become effective from 1 January 2012. 

2971 See Proposal for a Council Directive on a Common Consolidated Corporate Tax Base (CCCTB), 16 March 
2011, COM(2011) 121/4. See, more elaborately, J.A.R. van Eijsden, J.L. van de Streek & S.A.W.J. Strik (eds), 
Common Consolidated Corporate Tax Base (CCCTB) (Deventer: Kluwer, 2011). 

2972 See, for example, Kapteyn & VerLoren Van Themaat, 721; Hofstätter, 35; De Graaf, 50, with further references. 

2973 Consenting: Kofler, Doppelbesteuerungsabkommen und Europäisches Gemeinschafsrecht, 121; Hofstätter, 
36. Dissenting: De Graaf, 51; Pistone, The Impact Of Community Law On Tax Treaties, 59.

2974 This can be explained by the fact that ex-Article 96 EC did not require unanimity for the adoption of 
Directives; in the same vein, for instance, Hofstätter, 36.
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from the Commission and after obtaining the consent of  the European Parliament, must 
adopt the appropriate measures. From the case law of  the ECJ it follows that recourse to 
this provision as the legal basis for a measure is justified only where no other provision 
of  the Treaty gives the Union institutions the necessary power to adopt the measure in 
question.2975 In other words, Article 352(1) TFEU “fills the gap where no specific provisions 
of  the EC Treaty confer on the Union institutions express or implied powers to act.”2976 
The proposed action should, however, be intended to attain one of  the objectives of  the 
Union.2977 Moreover, any action based on this provision should remain within the framework 
of  the policies defined in the Treaties. To date, Article 352(1) TFEU has never been used 
as a basis for the adoption by the Union institutions of  measures in the field of  corporate 
income taxation. Nevertheless, in the author’s view, the mere wording of  the said provision 
does not exclude this possibility.2978

2.2.4 Evaluation

2.2.4.1 Is the Union competent to adopt unification measures in the field of corporate 
income taxation vis-à-vis third countries?

The question under discussion is: is the Union competent to adopt unification measures 
involving the corporate taxation of  income derived from third-country investments? 
Firstly, it can be concluded on the basis of  the above survey that the Union may use the 
internal powers conferred on it in order to specify the treatment which is to be accorded 
to nationals of  non-EU Member States. In such cases, the Union is merely exercising its 
internal competences. It follows that the Union should have the internal competence on the 
basis of  Article 115, Article 116 and/or Article 352(1) TFEU to issue unification measures 
in the field of  corporate income taxation specifying the treatment of  income deriving from 
third-country investments insofar as the existing patchwork of  different corporate income 
tax rules applicable in the various Member States vis-à-vis third countries can be considered 
to “affect the establishment or functioning of  the internal market” within the meaning of  
Article 115 TFEU, “distort the conditions of  competition in the internal market” within 
the meaning of  Article 116 TFEU and/or intend “to attain one of  the objectives set out in 
the Treaty” within the meaning of  Article 352(1) TFEU. As was demonstrated in Chapter 
IX, differences among the Member States in their treatment of  third-country investments 

2975 ECJ 7 July 1992, C-295/90, Parliament v. Council [1992] ECR I-4193, para. 11.

2976 Opinion of the ECJ of 28 March 1996, 2/94 [1996] ECR I-1759, para. 29; ECJ 3 September 2008, C-402/05 P 
and C-415/05, P Kadi and Al Barakaat International Foundation v. Council and Commission [2008] ECR I-6351, 
para. 200.

2977 Ibid., para. 200. 

2978 In the same sense, for instance, De Graaf, 37 et seq.
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may lead to distortions in the flow of  investments in the internal market2979 and different 
third-country investors investing in the same Member State may be faced with a different 
tax burden in that Member State, according to the degree of  liberalization that Member 
State applies vis-à-vis the respective third country, which creates distortions of  competition 
within the internal market.2980 In such cases, there is nothing to prevent the institutions of  
the Union “from arranging, in the common rules laid down by them, concerted action in 
relation to non-member countries or from prescribing the approach to be taken by the 
Member States in their external dealings.”2981 On this basis, it is submitted that the Union is 
competent to adopt unification measures in the field of  corporate income taxation vis-à-vis 
third countries. 

Secondly, it can be concluded that the Union has no express external competence in the field 
of  corporate income taxation in the relations with third countries, except for the powers 
granted by virtue of  Article 64(2), Article 64(3) TFEU and Article 207(1) TFEU. However, 
as established above, these provisions cannot serve as a comprehensive, horizontal legal 
basis for legislative action at the Union level in the field of  corporate income taxation vis-
à-vis third countries. Nonetheless, the existence of  implied or express internal powers in 
a particular area implies that the Union is also competent to act in its external relations if  

2979 Concurring, in the context of differences in dividend withholding tax rates among the various Member 
States vis-à-vis third countries: H.M.A.L. Hamaekers and F. Vanistendael, who both observe that the 
internal market is distorted by such differences; Vereniging voor Belastingwetenschap en de Nederlandse 
Vereniging voor Europees Recht, ‘De soevereiniteit van de lidstaten van de Europese Unie op het 
terrein van de directe belastingen. Verslag van de gezamenlijke vergadering van de Vereniging voor 
Belastingwetenschap en de Nederlandse Vereniging voor Europees Recht’, in Geschriften van de Vereniging 
voor Belastingwetenschap, Vol. 230 (Deventer: Kluwer 2007), 31. Dissenting: P.J. Wattel and D.M. Weber, who 
both take the view that such differences do not create distortions within the internal market; Geschriften 
van de Vereniging voor Belastingwetenschap, 31. 

2980 See also, by analogy, the position taken by the Commission in Opinion of the ECJ of 15 November 1994, 
1/94 [1994] ECR I-5267, para. 78. The Commission asserted that the Member States’ continuing freedom to 
conduct an external policy based on bilateral agreements with non-member countries will inevitably lead 
to distortions in the flow of services and will progressively undermine the internal market. It argued, for 
example, that travellers will choose to fly from airports in Member States which have concluded an ‘open 
skies’ type of bilateral agreement with a non-member country and its airline, enabling them to offer the 
best quality/price ratio for transport. The Commission further claimed that as a result of the existence of 
an agreement between Germany and Poland exempting German road haulage operators from having to 
pay any transit tax, whereas the corresponding agreement between Poland and the Netherlands imposes 
a tax on Netherlands hauliers, distortion had arisen in competition between Netherlands hauliers and 
German hauliers in relation to traffic bound for Russia, Byelorussia and the Baltic countries. See also, in the 
context of differences between bilateral investment treaties concluded between Member States and third 
countries, the position taken by the Commission. The Commission takes the view that the fact that not 
all Member States have concluded such agreements, and the fact that not all agreements provide for the 
same high standards leads to an uneven playing field for EU companies investing abroad, depending on 
whether they are covered as a “national” under a certain Member State’s BIT or not; Communication from 
the Commission, ‘Towards a comprehensive European international investment policy’, 5.

2981 Opinion of the ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, paras 78-79; ECJ 5 November 2002, 
C-467/98, Commission v. Denmark [2002] ECR I-9519, para. 123.
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such is necessary for attaining one of  the Union’s objectives. Since the Union has internal 
competence in the field of  corporate income taxation on the basis of  Article 115, Article 
116 and/or Article 352(1) TFEU, as was shown in the previous section, the question arises 
whether the Union also has an implied external competence in this field with regard to the 
relationships with third countries. Here too, this question can be answered in the affirmative 
to the extent the existing patchwork of  different corporate income tax rules applicable in 
the various Member States vis-à-vis third countries may lead to distortions in the flow of  
investments in the internal market, the creation of  which is one of  the Union’s objectives.2982 

2.2.4.2 Is the Union competence also exclusive?

The subsequent question arises whether and to which extent the Union is authorized to 
exercise the powers conferred upon it under the principles of  subsidiarity and proportionality. 
The preliminary question to be addressed in that regard is whether the above competence of  
the Union to adopt CIT measures applicable vis-à-vis non-EU Member States is exclusive. 
If  so, the principles of  subsidiarity and proportionality do not come into play. In this regard, 
it is acknowledged that express exclusive external competence in the field of  third-country 
investment may be based on Article 64(2), Article 64(3)2983 and Article 207(1) TFEU.2984 
However, as was concluded in section 2.2.2 of  this chapter, these provisions cannot serve 
as a comprehensive, horizontal legal basis for Union action in the field of  corporate income 
taxation vis-à-vis third countries as CIT measures relating to establishment and portfolio 
investments are arguably excluded from the scope of  these provisions. Put differently, 
Union action in the field of  corporate income taxation would relate only partially to third-
country direct investment and establishment; it would affect other modes of  third-country 
investment as well.2985 Accordingly, these measures do not establish a comprehensive basis 
for exclusive competence for the Union to adopt CIT measures vis-à-vis third countries.2986 

The question nonetheless arises whether the Union has an implied exclusive competence 
to adopt company income measures vis-à-vis third countries. In the author’s opinion, this 

2982 Article 26 TFEU.

2983 Eeckhout, 124; Smits, 253-254. See also the position taken by the European Commission as referred to 
by Advocate General Maduro in his Opinion delivered on 10 July 2008, C-249/06, Commission v. Sweden 
[2009] ECR I-1335, point 30, where the Commission appeared to accept, albeit not in the specific context 
of corporate income taxation, that competence would become exclusive under ex-Articles 57(2), 59, and 
60(1) EC, but in a limited fashion. 

2984 See Article 206 and Article 207 read in conjunction with Article 3(1) of the TFEU. To the same extent: 
Communication from the Commission, ‘Towards a comprehensive European international investment 
policy’, 2. 

2985 By analogy: Opinion of the ECJ of 24 March 1995, 2/92 [1995] ECR I-521, para. 6; para. 9.

2986 Cf., by analogy, De Graaf, 63-65. 
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question must be answered in the negative to the extent the Union has not yet exercised 
its internal competence to adopt measures in the field of  corporate income taxation. This 
is because internal competence can give rise to exclusive external competence only if  it is 
exercised, as was established in section 2.1.1 of  this chapter. Less certain is whether this 
conclusion is also valid to the extent the Union has exercised its internal competences to 
adopt measures in the field of  corporate income taxation, which is the case with regard to 
the fiscal treatment of  intra-group payments of  dividend, interest and royalties under the 
Parent-Subsidiary Directive and the Interest & Royalty Directive and the fiscal treatment of  
reorganizations through transnational mergers and divisions under the Merger Directive. 
In this regard, the key question is whether legislative action by the Union in the field of  
corporate income taxation vis-à-vis third countries would necessarily affect the rules laid 
down in these Directives. In the context of  the question whether Member States are still 
competent to enter into dividend and LOB articles in tax treaties with third states, Jeffery 
comes to the conclusion that Member States do not have the external-relations competence 
to enter into such provisions to the extent these provisions are covered by the external 
application of  the operational area of  the Parent-Subsidiary Directive.2987 In his view, the 
fact that tax treaties between Member States and third countries provide for different 
rates of  withholding tax on dividend payments gives rise to arbitrage opportunities for the 
establishment of  holding companies in those Member States where the relevant tax treaty 
provides for no or low rates of  withholding tax on dividend payments. This affects the 
common rules set out in the Parent-Subsidiary Directive, since the very type of  distortions 
are introduced from outside the Union which the Directive was designed to eliminate.2988 
The Council seems to share this view in that it suggested having exclusive competence to 
adopt the Agreement establishing the World Trade Organization to the extent that that 
Agreement affects the Parent-Subsidiary Directive and the Merger Directive.2989 De Graaf  
comes to the opposite conclusion in the context of  the question whether the Union is 
exclusively competent to conclude tax treaties with third countries. He takes the view that 
the Union has no exclusive external competence in the area of  dividend, interest and royalty 
payments, given the limited scope of  the Directives which have been adopted in these 
areas.2990 Also, Avery Jones observes that the existing provisions under the Parent-Subsidiary 

2987 Jeffery, 153-154.

2988 Jeffery, 154. To a similar extent, in the context of the Merger Directive, A. Craig, ‘Open your eyes: What the 
“Open skies” cases could mean for the US Tax Treaties with the EU Member States’, Bulletin for International 
Taxation 2 (2003): 68 and, although with more reservations, Pistone, ‘Five Years of EURYI Research’, 54-55. 

2989 Decision 94/800/EC of 22 December 1994 concerning the conclusion on behalf of the European 
Community, as regards matters within its competence, of the agreements reached in the Uruguay Round 
multilateral negotiations (1986-1994), OJ 1994 L 336, 1. 

2990 De Graaf, 69.
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Directive and the Merger Directive are limited to purely internal situations and thus teach 
us nothing about external relations.2991 In the context of  the conclusion of  the Agreement 
between the European Community and the Swiss Confederation providing for measures 
equivalent to those laid down in Council Directive 2003/48/EC of  3 June 2003 on taxation 
of  savings income in the form of  interest payments, the Council and the Commission also 
declared that the exercise of  competence by the Union in respect of  Article 15 of  that 
Agreement does not affect existing bilateral agreements with other third countries and that 
Member States maintain their competence to conclude bilateral agreements with other third 
countries on the tax treatment of  dividends and of  interest and royalty payments between 
companies.2992

In the author’s view, the latter standpoint must be endorsed. As was acknowledged earlier, 
differences among the Member States in their treatment of  third countries in the field of  
corporate income taxation could, it is true, lead to distortions in the flow of  services in the 
internal market.2993 However, the ECJ has held repeatedly that this effect cannot establish 
exclusive Union competence.2994 

2.2.4.3 The role of the principles of subsidiarity and proportionality

In the previous section it has been established that the Union has a shared rather than 
an exclusive competence to adopt CIT measures vis-à-vis non-EU Member States. Given 
this lack of  exclusive Union competence, the last question to be addressed is whether 
Union action in this area would be in accordance with the principles of  subsidiarity and 
proportionality as enshrined in Article 5(3) TFEU and Article 5(4) TFEU. In that regard, 
it must be recalled that, as was demonstrated in Chapter IX, differences in CIT measures 
applicable in each Member State vis-à-vis third countries may affect the functioning of  and 
distort the conditions of  competition in the common market. If  one is to remove these 
distortions, a uniform standard commonly applied by all Member States is essential. This 
also holds true as regards the application and interpretation of  that common standard. It is 
not likely that these distortions can effectively be removed by the individual Member States. 

2991 Avery Jones, 102. In the same vein: S. Heidenbauer & J. Schuch, ‘Member State or Community Competence?, 
in Tax Treaty Law and EC Law, 348.

2992 Proposal for a Council Decision on the conclusion of the Agreement between the European Community 
and the Swiss Confederation providing for measures equivalent to those laid down in Council Directive 
2003/48/EC of 3 June 2003 on taxation of savings income in the form of interest payments, COM(2004) 75 
final, 3. See on this issue also: Lyal, ‘Note on the external competence’, 67 et seq.

2993 Opinion of the ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, paras 78-79; ECJ 5 November 2002, 
C-467/98, Commission v. Denmark [2002] ECR I-9519, para. 123.

2994 Opinion of the ECJ of 15 November 1994, 1/94 [1994] ECR I-5267, paras 78-79; ECJ 5 November 2002, 
C-467/98, Commission v. Denmark [2002] ECR I-9519, para. 123. 
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In the author’s view, removal of  these distortions can better be achieved at the Union level. 
Nevertheless, based on the principle of  proportionality, the content and form of  Union 
action must not exceed what is necessary to achieve the above objective.

3 Recommendations for concerted legislative action at 
the Union level vis-à-vis third countries in the field of 
corporate income taxation

3.1 Introduction

In the previous chapters, it has been demonstrated what the impact of  freedom of  
investment is, or in the author’s view, what it should be in situations involving directly and 
indirectly held third-country investments in the field of  corporate income taxation. The 
idea of  genuine economic link, which is closely related to the international tax neutrality 
benchmark, served as the standard in this regard. It was established that a patchwork of  
different CIT measures vis-à-vis third countries applies among the various Member States, 
establishing a diverging degree of  liberalization between the different Member States and 
third countries. On the one hand, Member States have more leeway to apply restrictive CIT 
measures vis-à-vis third-country investments in comparison to intra-Union investments 
under freedom of  investment. On the other hand, Member States may also decide not to 
apply a certain restrictive CIT measure vis-à-vis third countries at all, and thus may apply 
a more liberal CIT regime vis-à-vis third countries than the free movement provisions 
would require. As a result of  this lack of  uniformity in the Member States’ relations with 
third countries in the field of  corporate income taxation, patterns of  investment between 
Member States and between Member States and third countries may still be motivated by 
tax rather than by economic reasons. This is due to the fact that freedom of  investment only 
allows, but does not oblige, Member States to deny the benefits stemming from freedom 
of  investment where the standard of  a genuine economic link is not met. In order to solve 
this, it is proposed to turn things around. That is to say, where the minimum standard of  a genuine 
economic link is not met, Member States should be obliged (rather than allowed) to apply a given restrictive 
corporate income tax measure vis-à-vis third countries. In such cases, uniformity in the relations 
with third countries should be promoted and, accordingly, corporate income tax distortions 
should be reduced. 

On the basis of  the above, a number of  recommendations for concerted legislative action 
at the Union level vis-à-vis third countries in the field of  corporate income taxation are 
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presented below. The objective of  these recommendations is twofold. Firstly, the proposed 
recommendations aim at removing a number of  existing third-country corporate income 
tax restrictions which, although permissible under the relevant EU provisions relating to 
freedom of  investment, infringe the benchmark of  international tax neutrality. Secondly, 
the proposed recommendations aim to restrict the existing degree of  liberalization vis-à-vis 
third countries in the field of  corporate income taxation insofar as this existing degree of  
liberalization has detrimental effects on international tax neutrality. These recommendations 
will be connected to the six corporate income tax themes which play a central role in this 
study. They aim at incorporating the conclusions drawn in the previous chapters and 
concern the following:

• Codification of  the concept of  “third countries” as it should be 
understood under EU law in the field of  corporate income taxation;

• Access to the benefits provided by EU law in the field of  corporate 
income taxation for third-country companies which carry on activities 
that show a real and continuous link with the economy of  a Member 
State;

• Removal of  the undesirable effects of  the ECJ’s case law regarding the 
concurrence of  the freedom of  establishment and the free movement 
of  capital, implying that protection under the Treaty is inversely 
proportionate to the size of  an investment;

• Codification and clarification of  the impact of  free movement provisions 
under EU law on Member States’ CIT systems in situations involving 
third-country investments;

• Neutralization of  the distortive effects of  the use of  “intermediate” 
companies within the Union which indirectly involve third-country 
investments or third-country investors. 

According to the principles of  subsidiarity and proportionality, it has been decided to place 
the recommendations in the existing Union framework of  secondary law in the field of  
corporate income taxation. The recommendations are therefore presented by means of  
a proposed amendment of  the existing Parent-Subsidiary Directive, Interest & Royalty 
Directive and Merger Directive. The proposed amendments should introduce a common 
system for the avoidance of  double taxation of  inward dividend income received from 
third-country investments, common CFC rules, a common system of  withholding taxes on 
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payments of  dividend, interest and royalty payments made within a group of  EU companies 
which are ultimately held by a non-EU corporate investor in cases where the receiving 
company lacks economic substance, and a common system for deferral of  taxation upon 
transfer of  business assets from the territory of  a Member State to a third country within 
a transnational corporation. Under these proposals, international tax neutrality should be 
promoted. 

The proposed amendments are intended to constitute a principle-based blueprint for 
concerted action at Union level vis-à-vis third countries in the field of  corporate income 
taxation which nonetheless may be subject to further modification at the level of  detail. 
In the next sections, the proposals are presented first and subsequently clarified through 
explanatory notes. 

3.2 Withholding taxes on dividend payments, measures providing 
for relief for double taxation of income received from foreign 
investments and CFC legislation

According to the conclusions drawn in this study, it is proposed to amend the Parent-
Subsidiary Directive as follows:

Art. 1 Directive 90/435/EEC is hereby amended as follows:

1. In Article 2, the following paragraph is inserted:

‘3. For purposes of  application of  this Directive, the term “third countries” shall mean any 

territory, including the Member States’ associated and dependent territories, which is not bound 

to apply the provisions relating to the freedom of  establishment and/or the free movement of  

capital included in the Treaty on the Functioning of  the European Union.’

2. After Article 7, the following provisions are inserted:

‘Third-country investments

Article 7a

By way of  derogation from Article 2, paragraph a, the term ‘company of  a Member State’ 

includes a company incorporated under the laws of  a third state which can be considered tax 

resident of  a Member State and which is not, under the terms of  a double taxation agreement 

concluded by that Member States with a third State, considered to be resident for tax purposes 

outside the Union, provided that the company has a form which is comparable to the forms 

existing in that Member State as listed in the Annex referred to in Article 2, paragraph a, and 

provided that the activities of  that company show a real and continuous link with the economy 

of  that Member State.
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Article 7b

1. Where a company is considered as a tax resident of  a third state and that company has a 

branch situated in a Member State, that Member State shall apply Article 4 when that company 

receives distributed profits from its subsidiary to the extent these profits are attributable to that 

branch, and provided that that company takes one of  the forms listed in the Annex referred 

to in Article 2(a), or a form which is comparable to one of  the forms existing in that Member 

State as listed in that Annex. The Member State shall notify the other Member State where the 

subsidiary is established accordingly when it applies Article 4 by virtue of  this provision. 

2. The Member State where the subsidiary is established shall, after being notified, grant the 

exemption of  withholding tax provided for by Article 6, either by means of  an exemption at 

source or by means of  a full refund procedure. 

Article 7c

Each Member State shall subject to withholding tax distributions of  profits by a company of  

that State to its parent company of  another Member State if  the latter company is controlled by 

a company which is a tax resident of  a third state and the principal aim for the establishment, 

acquisition or maintenance of  that company is to obtain the tax advantage provided for by 

Article 6. The following shall constitute a rebuttable presumption that the principal aim for 

the establishment, acquisition or maintenance of  that company is to obtain the tax advantage 

provided for by Article 6:

i. the company does not take part in the economic activities carried on by its subsidiary of  the 

other Member State making the profit distribution by involving itself  in the management 

of  that subsidiary; or

ii. the establishment of  the company does not involve a sufficient degree of  independence 

and a sufficient degree of  management and control within the Member State.

Article 7d

1. Each Member State shall apply the exemption provided for by Article 4, first paragraph, 

first indent, to distributions of  profits received by a parent company of  that State made by its 

subsidiary which is tax resident in a third state. 

2. In case where:

i. the subsidiary does not carry on genuine economic activities in the third state or does not 

involve a sufficient degree of  independence and a sufficient degree of  management and 

control within the third state; or

ii. the subsidiary is subject to a special tax regime which would qualify as incompatible state 

aid in the meaning of  Article 107 and Article 108 of  the Treaty on the Functioning of  the 

European Union

the Member State where the parent company is established shall annually add to the taxable 

income of  the parent company an amount equal to the positive income derived by the subsidiary. 
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Article 7e

The previous provisions shall apply notwithstanding any provision to the contrary in any 

agreement concluded between Member States.’

Explanatory notes

Article 2, third paragraph
The newly proposed third paragraph of  Article 2 of  the Directive aims at clarifying the 
position of  Member States’ associated and dependent territories under the Parent-Subsidiary 
Directive. From the analysis in Chapter IV.2.2.6 it followed that the Directive does not 
apply to the Member States’ associated or dependent territories ratione loci to the extent 
these territories are not required to apply Article 49 TFEU, and/or Article 63(1) TFEU. 
It was subsequently concluded that these territories should therefore be treated as third 
states when applying the provisions of  the Directive ratione loci. In concrete terms, these 
conclusions imply that the OCTs, the Faeroe Islands, the United Kingdom sovereign base 
areas of  Akrotiri and Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have 
to be considered to be third states for purposes of  applying the provisions of  the Directive 
ratione loci as these territories are not bound to apply the freedom of  establishment and 
the free movement of  capital by virtue of  Article 355(4) and Article 355(5) TFEU. The 
proposed amendment aims at codifying the author’s conclusion.

Article 7a
Article 7a aims at codifying the conclusions drawn in Chapter IX.3.3.2 in the context of  
the position of  inward dual resident companies under the Parent-Subsidiary Directive. It 
was concluded that such companies currently fall outside the scope of  this Directive. From 
the perspective of  the international tax neutrality benchmark, however, this situation is 
unsatisfactory to the extent the activities of  such a company show a real and continuous link 
with the territory of  a Member State or, in other words, to the extent such a company actually 
carries on genuine economic activities which involve a sufficient degree of  independence 
and a sufficient degree of  management and control within a Member State. This is even 
all the more true given that the current exclusion of  this type of  dual resident companies 
essentially constitutes overt discrimination on the basis of  nationality. Under a significant 
number of  tax treaties and bilateral investment treaties concluded between the respective 
Member States and third countries, such discrimination is prohibited, as was demonstrated 
in Chapter IV.3.2.2 and Chapter IV.3.6.1. Accordingly, the current proposed inclusion of  
inward dual resident companies in the scope of  the Parent-Subsidiary Directive promotes 
both the idea of  international tax neutrality and is in line with the current network of  tax 
treaties and bilateral investment treaties. 
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Article 7b 
The proposed Article 7b is closely related to the proposed amendment under Article 7a. 
Whereas the latter provision aims to remove a certain type of  overt discrimination of  third-
country companies which have their actual seat in a Member State, the proposed Article 7b 
aims to remove a closely related type of  discrimination based on the place of  residence of  
a company which has its real seat in a third country and which has established a branch in 
a Member State. Such a company falls outside the personal scope of  the Parent-Subsidiary 
Directive, even if  the activities of  such company show a real and continuous link with the 
territory of  a Member State. It is proposed to extend the benefits provided for by Article 
4 and Article 6 of  the Parent-Subsidiary Directive to such a third-country company as 
well to the extent the distributed profits received by that company from its EU subsidiary 
are attributable to that company’s branch. This proposal aims to promote the idea of  
international tax neutrality by putting EU branches held by third-country companies on 
a par with EU companies held by third-country companies for purposes of  the Parent-
Subsidiary Directive. In addition, this proposal aims to take into account the fact that a 
significant number of  APC Agreements, tax treaties and bilateral investment treaties prohibit 
tax discrimination of  branches held by foreign investors as well, as was demonstrated in 
Chapter IV.3 and Chapter IV.4.2. 

Article 7c
This proposed amendment of  the Parent-Subsidiary Directive is concerned with the 
situation discussed in depth in Chapter IX.3.1, where profits are distributed by a subsidiary 
to its parent, both of  which are established in different Member States, but which are 
ultimately owned and controlled by a non-EU investor. Such a corporate structure may be 
based on valid business reasons, but could also be created and maintained with the principal 
aim of  obtain the exemption of  withholding tax provided for by Article 6, notably if  this 
benefit would not be available in the case of  a directly made investment by the corporate 
third-country investor in the subsidiary in the Member State concerned. Such practices 
would jeopardize the right of  that Member State to tax the profits derived from economic 
activities carried out in that Member State and would be detrimental to the benchmark of  
international tax neutrality. 

It is recognized that one solution to tackle these practices might be the introduction of  a 
mandatory withholding tax on outward dividend payments among the 27 Member States in 
their direct relations with third countries. In other words, a common policy of  all Member 
States in their tax relations with third countries would be introduced. In such a case, the 
establishment by a corporate third-country investor of  a subsidiary in a Member State 
though the setting up of  an intermediate company in another Member State would no 
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longer lead to a reduction of  dividend withholding tax in comparison to the situation where 
the third-country investor would have established the subsidiary directly. However, there 
are two objections to this approach. First of  all, it would require changing the prevailing 
patterns of  withholding tax provisions in tax treaties with third countries.2995 In addition, 
and more fundamentally, it would allow a Member State to tax the distribution of  profits 
made to a corporate third-country investor irrespective of  whether these profits had been 
generated in that Member State. In fact, the introduction of  such a withholding tax would 
de facto function as an “exit tax” levied by the final Member State involved in the corporate 
chain of  a third-country investor, which has no bearing with the question whether or not 
these profits originate from genuine economic activities carried on in that Member State. 
It is therefore proposed to tackle the above practices at the level of  the Member State 
where the distributed profits have been generated. This is the Member State where the 
subsidiary making the dividend distribution is established, provided that this subsidiary 
carries on genuine economic activities through its establishment in that Member State 
and that this establishment involves a sufficient degree of  independence and a sufficient 
degree of  management and control in that Member State. In line with the conclusions 
drawn in Chapter IX.3.1, it is proposed that in such a case this Member State must subject 
to withholding tax distributions of  profits by that subsidiary to its parent company if  the 
principal aim for the establishment, acquisition or maintenance of  that company is to obtain 
the withdrawal of  withholding tax provided for by Article 6. Such an aim is presumed to 
exist where the parent company does not take part in the economic activities carried on 
by its subsidiary of  the other Member State by involving itself  in the management of  that 
subsidiary or where the establishment of  the company does not involve a sufficient degree 
of  independence and a sufficient degree of  management and control within the Member 
State.

Article 7d
This provision aims to extend the benefit of  Article 4, first paragraph, first indent (tax 
exemption) to distributions of  profits received by a parent company established in a 
Member State from its subsidiary established in a third state. By doing so, it is intended 
to give effect, in a common fashion, to the ECJ’s judgment in Haribo and Österreichische 
Salinen as this case concerns the avoidance of  double taxation of  income from third-country 
investments, a question discussed in depth in Chapter VII.5.6.4. In addition, by requiring 
Member States to exempt, under circumstances, third-country dividend income the 
proposed amendment favours source state-based taxation and thus promotes the idea of  
international tax neutrality. In order to avoid the adverse consequence of  the ECJ’s case law 

2995 See also: Vanistendael, ‘Reinventing source taxation’, 159-160.
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concerning the relationship between the freedom of  establishment and the free movement 
of  capital as discussed in Chapter VI.8.2 and entailing that majority investments enjoy less 
protection under freedom of  investment than minority investments, it is proposed to apply 
the exemption to all investments falling under the scope of  the Parent-Subsidiary Directive 
(i.e. to investments meeting the minimum 10% threshold). 

Nonetheless, on the basis of  a proposed CFC provision, the proposed exemption is 
effectively put aside by requiring the parent company to annually add to its taxable income 
an amount equal to the income derived by its third-country subsidiary. This CFC provision 
applies, firstly, when the third-country subsidiary is subject to a special tax regime which 
deviates from the tax regime normally applicable in that third state to the extent such a 
regime would constitute illegal state aid under the state aid provisions of  Article 107 and 
Article 108 TFEU. Applying the exemption method to such subsidiaries would place third-
country investments in a more favourable position compared to intra-Union investments. 
This would contravene the principle of  taxpayer equity, as was concluded in Chapter 
VII.5.2.2.9. Therefore, the parent company should annually add to its income an amount 
equal to the income derived by its third-country subsidiary in order to remove the distortive 
effects deriving from the special tax regime offered by the third country involved. Secondly, 
according to the analysis made in Chapter VII.5.6.5, the subsidiary should have a genuine 
economic link in the third country. This means that it should carry out genuine economic 
activities through its establishment in the third country, and that this establishment should 
involve a sufficient degree of  independence and a sufficient degree of  management and 
control within that third state. In the absence of  a genuine economic link in the third 
country, the legal reality of  the third-country subsidiary is ignored and an amount equal 
to the (positive) income derived by the subsidiary is annually added to the income of  the 
parent company. 

Article 7e
This provision guarantees that the proposed amendments of  the Parent-Subsidiary Directive 
can be applied by the Member States in concert. It stipulates that Member States cannot 
escape the obligations imposed by the proposed amendments on the basis of  a possible 
conflict with other obligations they have under any agreement concluded between Member 
States.
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3.3 Withholding taxes on interest and royalty payments and 
limitation on the deduction of interest expenses paid on inter-
company or third-party loans

According to the conclusions drawn in this study, it is proposed to amend the Interest & 
Royalty Directive as follows:

Art. 1 Directive 2003/49/EC of  3 June 2003 is hereby amended as follows:

1. In Article 1, the following paragraph is inserted:

‘17. For purposes of  application of  this Directive, the term “third countries” shall mean any 

territory, including the Member States’ associated and dependent territories, which is not bound to 

apply the provisions relating to the freedom of  establishment, the free movement of  services and/

or the free movement of  capital included in the Treaty on the Functioning of  the European Union.’

2. After Article 4, the following provisions are inserted:

‘Interest and royalty payments involving third countries 

Article 4a

By way of  derogation from Article 3, paragraph a, sub ii), the term ‘company of  a Member State’ 

includes a company incorporated under the laws of  a third state which can be considered tax 

resident of  a Member State and which is not, under the terms of  a double taxation agreement 

concluded by that Member States with a third State, considered to be resident for tax purposes 

outside the Union, provided that the company takes a form which is comparable to the forms 

existing in that Member State as listed in the Annex referred to in Article 3, paragraph a, sub 

i) and provided that the activities of  that company show a real and continuous link with the 

economy of  that Member State. 

Article 4b

Each Member State shall subject to withholding tax interest or royalty payments arising in a 

Member State if  the beneficial owner of  the interest or royalty is a company of  another Member 

State which is controlled by a company which is a tax resident of  a third state and the principal 

aim for the establishment, acquisition or maintenance of  that company, or the subsequent loan 

arrangements or licence arrangements it has entered in, is to obtain the tax advantage provided 

for by Article 1, paragraph 1. The following shall constitute a rebuttable presumption that 

the principal aim for the establishment, acquisition or maintenance of  that company, or the 

subsequent loan arrangements or licence arrangements it has entered in, is to obtain the tax 

advantage provided for by Article 1, paragraph 1,

in the case of  interest:

i. the company does not carry out genuine economic financing activities on a regular basis, 

or on conditions which are comparable to the relevant market conditions; or
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ii. the establishment of  the company does not involve a sufficient degree of  independence 

and a sufficient degree of  management and control within the Member State;

in the case of  royalties:

i. the establishment of  the company does not involve a sufficient degree of  independence or 

the intangible property or know-how giving rise to the royalty payment is not sufficiently 

managed and controlled within the Member State.

Article 4c

The previous provisions shall apply notwithstanding any provision to the contrary in any 

agreement concluded between Member States.’

Explanatory notes

Article 1, paragraph 17
This proposed provision is equivalent to the proposed Article 2 of  the Parent-Subsidiary 
Directive and aims at clarifying the position of  Member States’ associated and dependent 
territories under the Interest & Royalty Directive. Following the analysis made in Chapter 
IV.2.3.4, the Faeroe Islands, the United Kingdom sovereign base areas of  Akrotiri and 
Dhekelia in Cyprus and the Channel Islands and the Isle of  Man have to be considered to 
be third states for purposes of  applying the provisions of  the Directive ratione loci as these 
territories are not bound to apply the freedom of  establishment and the free movement of  
capital by virtue of  Article 355(4) and Article 355(5) TFEU. The proposed amendment aims 
at codifying the author’s conclusion.

Article 4a
Article 4a is equivalent to the proposed Article 7a of  the Parent-Subsidiary Directive 
and aims to remove a particular type of  (direct) discrimination based on the nationality 
of  companies incorporated under the laws of  a third country, but actually established 
in a Member State, which has been identified and criticized in Chapter IX.4.2.2. Such 
“inward dual resident companies” fall outside the personal scope of  the Interest & Royalty 
Directive. From the perspective of  the international tax neutrality benchmark, however, 
this situation is unsatisfactory to the extent the activities of  such company show a real and 
continuous link with the territory of  a Member State or, in other words, to the extent such 
a company actually carries on genuine economic activities which involve a sufficient degree 
of  independence and a sufficient degree of  management and control within a Member 
State. This is all the more true given that the current exclusion of  this type of  dual resident 
companies essentially constitutes overt discrimination on the basis of  nationality. It is 
therefore proposed to withdraw the nationality requirement for such inward dual resident 
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companies, provided that their activities show the said real and continuous link with the 
economy.

Article 4b
Article 4b is equivalent to the proposed Article 7c of  the Parent-Subsidiary Directive and is 
concerned with the situation discussed in detail in Chapter IX.4.1 where interest or royalty 
payments are made from a company established in one Member State to an intermediate 
company established in another Member State which is, however, ultimately owned and 
controlled by a non-EU shareholder with the principal aim of  obtaining the tax benefit 
provided for by Article 1, paragraph 1 of  the Interest & Royalty Directive. Here too, it 
is proposed to combat such practices in a uniform fashion throughout the Union in a 
comparable way as under the Parent-Subsidiary Directive. It is stipulated to allow the Member 
State where the interest or royalty payments arise to tax these payments by means of  a 
withholding tax if  the principal aim of  the establishment, acquisition or maintenance of  the 
intermediate company receiving these payments, or the subsequent loan arrangements or 
licence arrangements it has entered into, is to obtain the tax benefit provided for by Article 
1, paragraph 1 of  the Directive. Such an aim is presumed to exist where the intermediate 
company does not enter into loan agreements on a more regular basis and against market 
conditions, or where it does not have the necessary premises and equipment at its disposal, 
and an adequate staff  which performs the functions relevant to the financing activities 
carried out by it in the Member State where it is established. In the case of  royalty payments, 
the above aim is presumed to exist where the intangible property or know-how giving rise to 
the royalty payment is not, in substance, managed and controlled in the Member State where 
the intermediate company is established or where the intermediate company does not have 
the necessary premises and equipment at its disposal, and an adequate staff  which performs 
the functions relevant to the exploitation of  the intangible property or know-how by the 
intermediate company in that Member State. 

Article 4c
This provision guarantees that the proposed amendments of  the Interest & Royalty 
Directive can be applied by the Member States in concert. It stipulates that Member States 
cannot escape the obligations imposed by the proposed amendments on the basis of  a 
possible conflict with other obligations they have under any agreement concluded between 
Member States.
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3.4 Measures denying the deduction of foreign losses from the 
domestic taxable base 

In Chapter V.2.7.5, it was established that the relevant provisions relating to freedom of  
investment between Member States and non-Member States have little impact on CIT 
measures applied by Member States which disallow the deduction of  foreign losses incurred 
by companies or branches established outside the territory of  that Member State from 
the domestic taxable base of  companies situated in that Member States. In other words, 
Member States are generally not required under the provisions to take foreign losses into 
account. In addition, to date, there has not been any harmonization in the field of  corporate 
income taxation which requires Member States to allow for cross-border loss compensation 
within the Union or in the relationships with third countries. From the perspective of  the 
ability-to-pay principle, this situation is not desirable. This is because a company which is 
established in a Member State and which invests in a third country (or vice versa), may be 
subject to corporate income tax in that Member State on its positive income derived in that 
Member State even where it has, at the same time, incurred a loss in the territory of  the 
third country, which reduces that company’s overall income accordingly. As a consequence, 
the company may suffer from “over-taxation” resulting from the fact that the incurred loss 
is effectively taken into account by neither of  the two States involved. 

The question arises how this problem should be solved. From the perspective of  the 
international tax neutrality benchmark, one can establish that there would be no need for 
the residence state to take the foreign loss into account. This is because this loss has no 
bearing with any genuine economic activities carried out in that Member State. Rather, 
requiring the residence state to take foreign losses into account would be detrimental to the 
benchmark of  international tax neutrality, since transnational companies would be allowed 
to pay a lower price for the public goods and services offered by that Member State in 
comparison to their domestic counterparts. This would distort fair competition between 
both groups of  companies established in the same Member State.2996 

The question therefore comes up as to the extent to which the state of  source should take 
the loss arising in its territory into account. In the scholarly literature, it has been argued by 
Kemmeren, with reference to the benefit principle, that each state must bear its own losses. 
According to Kemmeren, this implies that:

“ (..) if  the home state has enabled the taxpayer to produce ‘positive income’ and the foreign 

state has enabled the taxpayer to produce ‘negative income’, the foreign state should bear 

2996 See also Kemmeren, Principle of Origin, 509.

3.4 Measures denying the deduction of foreign losses from the domestic taxable base 
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the reduction of  wealth. This follows from the direct benefit principle appearing as a minus, 

whereas it usually appears as a plus.”
2997

On the basis of  this, Kemmeren concludes that the foreign state should compensate the 
taxpayer with a negative tax. In the author’s view, however, the benefit principle cannot serve 
as a valid basis for such a negative tax. This is because from a conceptual point of  view, 
contrary to Kemmeren’s proposition, the benefit principle cannot appear as a “minus”. Even 
where a taxpayer has suffered losses from its economic activities carried out in a state, it still 
has benefited from the public goods and services offered by that state, notwithstanding the 
fact that the overall income in that state is negative. In fact, the loss would have been higher if  
the facilities used by the company had not been provided by the government, but by parties on 
the market. After all, in such a case the company would need to pay for these facilities, which 
would further reduce its income accordingly. Thus, in the author’s view, the introduction of  
a negative tax would mean that a company receives a double advantage: the benefits from 
the public goods and services provided by a state and a government compensation for its 
incurred losses. This would distort competition with other companies carrying out economic 
activities in the same state which are profit-making. Hence, the benchmark of  international 
tax neutrality can, in the author’s view, not require the source state to take the loss arising in 
its territory into account, even though this outcome is, it is true, detrimental to the ability-to-
pay principle. It appears that a more radical solution allowing for cross-border consolidation 
would be required in order to solve this problem. However, in the relations with third 
countries such a solution would require reciprocity and a far-reaching harmonization of  the 
taxable bases. Within the context of  this study, it is not possible to design such a solution.

3.5 Corporate income taxation of realized or deemed capital gains 
upon the transnational transfer of business assets

Based on the conclusions drawn in this study, it is proposed to amend the Merger Directive 
as follows:

”Art. 1 of  Directive 2009/133/EC of  19 October 2009 is hereby amended as follows:

1. In Article 1, the following paragraph is inserted:

‘c. For purposes of  application of  this Directive, the term “third countries” shall mean any 

territory, including the Member States’ associated and dependent territories, which is not bound 

to apply the provisions relating to the freedom of  establishment and/or the free movement of  

capital included in the Treaty on the Functioning of  the European Union.’

2997 Ibid., 509. 
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The following Chapter shall be inserted:

‘Chapter VI

Situations involving third countries 

Article 14a

By way of  derogation from Article 3, the term ‘company from a Member State’ includes a 

company incorporated under the laws of  a third state which can be considered as a tax resident 

of  a Member State and which is not, under the terms of  a double taxation agreement concluded 

with that third State, considered to be resident for tax purposes outside the Union, provided 

that the company has a form which is comparable to the forms existing in that Member State as 

listed in the Annex I, Part A, referred to in Article 3, paragraph a, and provided that the activities 

of  that company show a real and continuous link with the economy of  that Member State.

Article 14b

Where a company from a Member State has a permanent establishment in a third state, 

the transfer of  assets and/or liabilities from that company’s head office to its permanent 

establishment situated in that third state shall not give rise to any actual taxation of  (deemed) 

capital gains, calculated in accordance with Article 4(1). That Member State remains nevertheless 

allowed to tax the capital gains upon the future moment of  actual realization. 

Article 14c

Where a company is considered as a tax resident of  a third state under the tax laws of  a Member 

State and under the terms of  a double tax agreement concluded with that third state, and that 

company has a permanent establishment in that Member State, the transfer of  assets and/or 

liabilities from that permanent establishment to that company’s head office situated in that third 

state shall not give rise to any actual taxation of  (deemed) capital gains, calculated in accordance 

with Article 4(1), in the Member State where the permanent establishment is established, 

provided that that company provides security for the taxes due upon the future actual realization 

of  the capital gains.

Article 2

Chapter VI shall be renumbered in Chapter VII”

Explanatory notes

Article 1, sub c
This proposed provision is equivalent to the proposed Article 2 of  the Parent-Subsidiary 
Directive and aims at clarifying the position of  Member States’ associated and dependent 
territories under the Interest & Royalty Directive. Following the analysis in Chapter IV.2.4.2, 
the Faeroe Islands, the United Kingdom sovereign base areas of  Akrotiri and Dhekelia in 
Cyprus and the Channel Islands and the Isle of  Man have to be considered to be third 
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states for purposes of  applying the provisions of  the Directive ratione loci as these territories 
are not bound to apply the freedom of  establishment and the free movement of  capital 
by virtue of  Article 355(4) and Article 355(5) TFEU. The proposed amendment aims at 
codifying the author’s conclusion.

Article 14a
Article 14a is equivalent to the proposed Article 7a of  the Parent-Subsidiary Directive 
and aims to remove a particular type of  overt discrimination based on the nationality of  
companies incorporated under the laws of  a third country, but actually established in a 
Member State. Such inward dual resident companies fall outside the personal scope of  
the Merger Directive. The economic nature of  the concept of  establishment as well as 
the benchmark of  international tax neutrality nonetheless requires that no nationality 
requirements should be imposed on the companies involved by the mergers or divisions 
regulated by the Merger Directive, provided that the third-country company carries out 
genuine economic activities in the Member State which involve a sufficient degree of  
independence and a sufficient degree of  management and control within that Member State. 

Article 14b
Article 14b is concerned with the transfer of  assets and/or liabilities by a company 
established in a Member State from that Member State to its permanent establishment 
situated in a third state. Based on the conclusions in Chapter VII.5.6.7, is stipulated that 
such a transfer should not result in an immediate taxation of  the recognized (deemed) 
capital gain, calculated in accordance with Article 4(1). This is because such a transfer would 
normally not result in a taxable event in a purely domestic situation. The Member State 
nevertheless should remain entitled, based on the benchmark of  international tax neutrality, 
to tax the capital gains upon the future actual realization thereof. 

Article 14c is concerned with the reverse situation where assets and/or liabilities are 
transferred from a permanent establishment situated in a Member State to the head office 
of  a company established in a third state to which the permanent establishment belongs. 
Here too, it is stipulated that such a transfer should not result in an immediate taxation of  
the recognized (deemed) capital gain, calculated in accordance with Article 4(1). Since in 
this situation, the actual taxpayer is established outside the territory of  the Member State, 
an additional requirement is imposed entailing that the company must provide security for 
the taxes due upon the future actual realization of  the capital gains. 



1 Summary and conclusions 

1.1 The research question

Today’s global economy is characterized by a high degree of  international economic 
integration. This is not only evidenced by the large global network of  international 
economic integration agreements that exists, but also by daily practice in which 
transnational trade and investment are widespread. The main purpose of  international 
economic integration is to promote international trade and investment by removing 
obstacles to international flows of  goods, services, persons and capital which, for its 
part, contributes to economic growth and, consequently, to an increase in global welfare. 
One example of  international economic integration, which constituted the very basis 
for this study, is the European Union. The European Union aims to create an internal 
market that is characterized by the abolition, as between Member States, of  obstacles to 
the free movement of  goods, persons, services and capital. Because of  the fact that all 
27 Member States apply their own corporate income tax systems, major distortions for 
international flows of  persons, services and capital may arise. As a result, fair competition 
within the internal market may be distorted. Therefore, a large number of  restrictions in 
the field of  corporate income taxation have been abolished in the past within the Union, 
not only through Union legislation, but particularly through an extensive interpretation 
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by the Court of  Justice of  the European Union (ECJ) of  the provisions relating to 
the free movement of  persons, services and capital in the field of  corporate income  
taxation. 

Practice shows that the Member States of  the European Union maintain a diversified 
range of  economic relations with non-EU Member States (or third countries). A large 
number of  non-EU-based enterprises are carrying on business in the European Union. 
Conversely, numerous EU-based enterprises are also carrying on business outside the 
territory of  the Union. Both within these inward and outward investment relationships, 
“economic openness” is key. Accordingly, trade and investment between Member States 
and non-Member States is nowadays similarly promoted by abolishing or reducing tax or 
other obstacles to international flows of  goods, services and/or investment between the 
Member States and non-Member States. One may recall in this regard the large number of  
economic integration agreements which the Union has concluded over the past decades 
with countries all around the world, such as countries in Eastern Europe, the Euro-
Mediterranean countries and the African, Caribbean and Pacific states and which, to a greater 
or lesser extent, provide for liberalization of  trade and investment between the Union and 
the respective non-Member State. The Treaty on the Functioning of  the European Union 
itself  also provides for a substantial degree of  economic openness vis-à-vis third countries, 
particularly by means of  the Treaty provisions relating to the free movement of  capital. On 
the basis of  these provisions capital movements between Member States and non-Member 
States may not be restricted. 

It is this unique current legal relationship between the EU Member States individually 
and the Union as a whole vis-à-vis the rest of  the world which this study has taken as 
a starting point. It has focused on freedom of  investment between the Member States 
and non-Member States under EU law and its significance for Member States’ corporate 
income tax systems from the perspective of  the transnational corporation. Essentially, 
this study has sought to examine to which extent the impact on Member States’ corporate 
income tax systems of  the liberalization provisions included in the above instruments 
(“freedom of  investment”) is similar, or should be similar, to the impact that the above-
mentioned free movement provisions included in the Treaty have on Member States’ 
corporate income tax systems in an intra-Union context. This question appeared to be 
one of  the most controversial issues in the recent development of  EU law and has been 
heavily debated over the past years. This study has sought to provide for solid, balanced 
and usable answers.
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1.2 The benchmark of international tax neutrality

The research question of  this study was as follows.

With reference to six selected corporate income tax measures, and the significant impact of  
EU law thereon in an intra-Union context, this study has examined, with an emphasis 
on the market integration perspective, to which extent corporate income tax measures raised 
by Member States and distorting patterns of  investment between Member States and non-
Member States can be removed under the Treaty on the Functioning of  the European 
Union and other relevant European economic integration arrangements concluded between 
the Member States and non-Member States.

Based on the idea of  international tax neutrality, as defined, this study has subsequently 
evaluated the extent to which a Member State’s corporate income tax measures that distort 
third-country investment should be removed and demonstrates in which fashion this could be 
realized with reference to a number of  corporate income tax measures.

The research question was answered not only on an abstract level. The practical impact of  
the conclusions of  this study on Member States’ corporate income tax systems was also 
demonstrated. In this regard, the following six corporate income tax measures were selected: 
i) limitation on the deduction of  interest expenses paid on inter-company or third-party loans; 
ii) withholding taxes on dividend, interest and royalty payments; iii) measures providing for 
relief  for double taxation of  income received from foreign investments; iv) CFC legislation; 
v) measures denying the deduction of  foreign losses from the domestic taxable base; and 
vi) corporate income taxation of  realized or deemed capital gains upon the transnational 
transfer of  business assets. Below, the outcome of  the research question is presented. 

1.2 The benchmark of international tax neutrality and its 
relationship with the requirement of a “genuine economic link” under 
freedom of investment 

In order to assess the results of  this study, first the benchmark of  international tax neutrality 
has been defined and its relationship with freedom of  investment has been demonstrated. 
To this end, it has been established that the basic purpose of  international economic 
integration between the Union and the rest of  the world is to contribute to an optimal 
or efficient allocation of  productive resources across countries through the operation of  
market forces. Consequently, productivity should be increased, which should result in an 
increase of  global economic growth and welfare. It has been established that this rationale 
is also valid with regard to freedom of  investment as an element in international economic 
integration between the Member States and non-Member States. 
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This implies that in a perfectly competitive market global economic efficiency is achieved 
by tax rules that do not distort the decisions that investors would have made in the absence 
of  taxation. In other words, business decisions should be taken on the basis of  economic 
rather than on the basis of  tax considerations. Freedom of  investment thus requires 
international tax neutrality. In its ultimate implications, international tax neutrality would 
require harmonization of  corporate income tax systems worldwide, which is neither feasible 
nor advisable. In the absence of  worldwide harmonization of  corporate income tax systems, 
the question arises: how can international tax neutrality still be achieved as much as possible? 
According to the author, international tax neutrality can be best achieved if  taxation does not adversely 
influence the relation between taxes and public goods to the disadvantage of  transnational investment. Under 
this condition, fair competition between foreign and domestic enterprises which carry on 
the same genuine economic activities under the same market conditions and using the same 
public goods in that State to the same extent is promoted. In its ultimate implications, it 
boils down to a system based on source state taxation. That is to say, income should be taxed 
only in the state where that income has been generated. This is because the public facilities 
provided by that state contributed to the operation of  the profit-making activities. 

The concept of  freedom of  investment under EU law appears to perfectly match the above 
benchmark. It essentially is an economic concept and implies a genuine economic link with 
the territory of  a Member State through the exercise of  a genuine economic activity. The 
notion of  economic activity under EU law is characterized by an activity, not being of  a 
purely marginal or ancillary nature, which is usually carried out, on a continuing basis, by a 
private undertaking on a market with a business or commercial purpose, in particular the wish 
to maximize returns from capital invested. An economic activity can particularly, although 
not exclusively, be carried on through a fixed establishment in another Member State for 
an indefinite period. Such a fixed establishment may find expression in the form of  (the 
setting-up of) agencies, branches or subsidiaries. It furthermore involves a sufficient degree 
of  independence and a sufficient degree of  management and control within that Member 
State. In the case of  companies, this implies that a company’s essential decisions concerning 
the general management of  that company and the functions of  its central administration are 
carried out in that Member State. In addition, the concept of  branch under EU law implies 
a place of  business which has the appearance of  permanency, has a management and is 
materially equipped to negotiate business with third parties. Furthermore, a company can 
carry on a genuine economic activity directly. However, a company which, owning controlling 
shareholdings in another company, actually exercises that control by involving itself  directly 
or indirectly in the management thereof  must also be regarded as taking part in the economic 
activity carried on by the controlled undertaking. Such a shareholding may involve either a 
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definite or effective influence in the management of  that company and within its control 
and is governed by the definition of  direct investment under the Treaty. This is opposed to 
portfolio investments which entail investments which are solely made with the intention of  
making a financial investment without any aim to influence the management and control of  
the undertaking or, in other words, which entail the mere passive exploitation of  property. It 
follows that both direct investments and portfolio investments generally involve an economic 
activity carried on through a branch or subsidiary in another Member State.

It has been established that the above benchmark of  international tax neutrality as made 
operational through the idea of  genuine economic link can be usefully applied by Member 
States in the field of  corporate income taxation if  one is to accept that the legal reality of  
corporate structures consisting of  different separate legal entities under which transnational 
corporations are traditionally operating should not unconditionally be followed when 
determining in which state income is generated. To this end, one needs to determine in 
which place the activities take place and which value one should attribute to them, based on 
the arm’s length standard. The notions of  control over risk and financial capacity to assume 
the risk are two important, although not determinative, factors in this regard. These factors 
show a striking similarity to the idea of  genuine economic link under freedom of  investment. 
This is because this idea equally requires, inter alia, a sufficient degree of  management and 
control and a sufficient degree of  independence within the Member State concerned. Also, 
the place of  corporate residence and the existence of  a branch under EU law correspond 
with comparable concepts in the field of  corporate income taxation. Hence, the idea of  
genuine economic link is not alien to the area of  corporate income taxation. It could easily 
be implemented by using existing concepts. 

Notwithstanding the above, it has been recognized that taxpayer equity considerations 
may restrain the economic efficiency considerations which underlie the benchmark of  
international tax neutrality in situations involving third-country investments where there 
are differences in the degree of  legal integration between the respective Member State 
and the third country. This would notably be the case to the extent the interpretation and 
evaluation of  freedom of  investment under EU law would require Member States to tax 
income from third-country investments more favourably than comparable investments 
made within the Union. Inter-nations equity considerations as well may restrain economic 
efficiency considerations in the case of  differences in the legal degree of  integration between 
the respective Member State and third country. This would notably be the case where 
full adherence to the principle of  freedom of  investment as assessed in the light of  the 
benchmark of  international tax neutrality in situations involving third-country investments 
would otherwise result in an imbalanced allocation of  taxation powers between these states. 
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1.3 The dividing line between Member States and third countries

Having defined the benchmark of  international tax neutrality for purposes of  this study, a 
fairly comprehensive overview has subsequently been presented of  the relevant degree of  
legal integration in the field of  corporate income taxation as it exists between the Member 
States and, to some extent, between Member States and third countries (or non-EU Member 
States). In accordance with FII, this overview allowed for a proper comparison to be drawn 
between the degree of  legal integration in the field of  corporate income taxation as it exists 
between Member States, on the one hand, and between Member States and third countries, 
on the other, which constituted the core of  this study. In addition, it formed the basis for 
a subsequent examination as to the extent to which corporate income tax measures that 
affect investments within the Union can be removed under EU law where such investments 
indirectly involve non-EU investors or non-EU investments. 

To this end, first a preliminary question needed to be addressed: what are third countries 
as opposed to Member States for purposes of  the Treaty freedoms? As the Treaty does 
not define what third countries are, on the basis of  the case law of  the ECJ an examination 
was made of  how this concept is, or at least should be, interpreted with special reference 
to the Member States’ associated and dependent territories. No particular issues arise in 
this regard as concerns the States that are not mentioned in Article 52(1) TEU. It is safe 
to assume that only the States mentioned in Article 52(1) TEU are Member States and 
that all other states which are not mentioned in this provision qualify, by analogy, as third 
country. Thus, for instance, the United States, Russia, Switzerland must be regarded as 
third country under the above Treaty freedoms. The same holds true, for example, for 
Norway, Iceland and Liechtenstein, which are parties to the Agreement on the European 
Economic Area, and the micro-states San Marino, Monaco, Andorra and Vatican City. 
Also, the question whether or not an investment is made by a national of  a Member State 
under the freedom of  establishment or the free movement of  services must be answered 
on the basis of  Article 52(1) TEU read in conjunction with the domestic laws of  the 
Member State concerned.

Matters are a bit more complicated as far as the position of  the Member States’ associated 
and dependent territories are concerned. This is because generally the Treaty may apply only 
partially or even not at all to these territories, although such territories are formally part of  
a Member State. The case law of  the ECJ is fragmented and not univocal in this regard. 
Nonetheless, the author believes that the following approach can be derived from the case 
law of  the ECJ. When determining whether or not any associated or dependent territory 
should be regarded as a third country rather than a Member State, a distinction should 
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be made between the scope ratione personae and the scope ratione loci of  the free movement 
provision at issue. 

With regard to the scope ratione personae of  the freedom of  establishment and the free 
movement of  services under the Treaty (nationality is not relevant under the free movement 
of  capital), the following conclusion is drawn. The question whether in situations involving 
an associated or dependent territory an investment takes place by one or more national(s) 
of  a Member State or by one or more nationals of  a third country under the freedom of  
establishment and the free movement of  services should be answered solely on the basis of  
Article 52(1) TEU, read in conjunction with the domestic laws of  the respective Member 
State. 

With regard to the scope ratione loci of  the freedom of  establishment, the free movement 
of  capital and the free movement of  services, the following conclusion is drawn. To the 
extent the Treaty provisions apply to any associated and dependent territory under Article 
52(1) TEU, read in conjunction with Article 355 TFEU, such a territory should be treated as 
part of  a Member State. Accordingly, to the extent a territory is bound by the freedom of  
establishment, the free movement of  capital and the free movement of  services it should 
be treated as part of  that Member State for purposes of  determining the scope ratione loci of  
the given free movement provisions. Under these circumstances, the relationship between 
any Member State’s associated or dependent territory and its “mother” state is characterized 
as an internal situation to which the Treaty freedoms do not apply. On the other hand, to 
the extent the given free movement provisions do not apply to an associated and dependent 
territory under Article 355 TFEU, that territory should be treated as a third country for 
purposes of  determining the scope ratione loci of  the given free movement provisions. This 
also holds true as far as the position of  any associated or dependent territory with its own 
mother State is concerned. These territories, which strictly speaking could be classified as 
“second countries” or, alternatively, territories with a status sui generis, must therefore be 
reclassified in each case as either a part of  a Member State or as a third country, based on 
whether or not this territory is bound to apply the Treaty provision at hand. Having regard 
to the differences in the degree of  legal integration that exists between the Member States 
and the respective associated and dependent territories by virtue of  Article 355 TFEU, this 
conclusion is also desirable. 
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In practical terms, the above conclusion means that the outermost regions2998, Gibraltar, 
the Åland Islands, Ceuta and Melilla have to be considered (part of) a Member State for 
purposes of  applying the freedom of  establishment, the free movement of  capital and the 
free movement of  services ratione loci since these territories are bound by the freedom of  
establishment and the free movement of  capital under Article 355(1) and Article 355(3) 
TFEU, respectively. Conversely, the Overseas Countries and Territories2999, the Faeroe 
Islands, the United Kingdom sovereign base areas of  Akrotiri and Dhekelia in Cyprus 
and the Channel Islands and the Isle of  Man have to be considered third countries for 
purposes of  applying the freedom of  establishment, the free movement of  capital and the 
free movement of  services ratione loci. 

1.4 Sketching the relevant degree of positive and negative 
integration between Member States in the field of corporate income 
taxation: a substantial degree of legal integration

Having established the dividing line between Member States and third countries for 
purposes of  the Treaty freedoms, the focus was subsequently on the relevant degree of  
positive integration in the field of  corporate income taxation under EU and international law, 
both between the Member States and to some extent between Member States and third 
countries. The core question here was: what is the relevant European and international 
legislation aiming at removing corporate income tax distortions within the Union and, to 
some extent, in the relations between Member States and third countries, including the 
Member States’ associated and dependent territories? It has been concluded that the 
degree of  positive integration between Member States and third countries, including their 
associated and dependent territories, is less far-reaching if  compared to the degree of  
positive integration as existing between Member States. This firstly holds true as concerns 
the relevant substantive rules, notably the Parent-Subsidiary Directive, the Interest & Royalty 
Directive, the Merger Directive and the EU Code of  Conduct for Business Taxation. These 
pieces of  legislation require the abolishment of  withholding taxes on dividend, interest 

2998 France: French overseas departments and overseas regions (Guadeloupe, French Guiana, Martinique 
and Réunion), Saint-Martin and Saint-Barthélemy (it is anticipated that as from 1 January 2012, Saint 
Barthélemy will obtain the status of OCT); Portugal: Azores and Madeira; Spain: Canary Islands.

2999 Denmark: Greenland; France: French overseas collectivities (Mayotte, Saint-Pierre and Miquilon, French 
Polynesia and Wallis and Futuna Islands), New Caledonia and dependencies and the French Southern 
Territories (including the Scattered Islands and Clipperton Islands); it is anticipated that as from 1 January 
2012, Saint Barthélemy will obtain the status of OCT; The Netherlands: Aruba, Bonaire, Curaçao, Saba, Sint 
Eustatius and Sint Maarten; United Kingdom: Anguilla, British Antarctic Territory, British Indian Ocean 
Territory, British Virgin Islands, Cayman Islands, Falkland Islands, Montserrat, Pitcairn Islands, Saint-Helena, 
Ascension Island, Tristan da Cunha, South Georgia and the South Sandwich Islands and Turks and Caicos 
Islands.
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and royalty payments and a compulsory system of  tax deferral in the case of  mergers or 
divisions within a group of  EU companies and the abolishment of  harmful tax practices 
within the Union to an extent that is not seen in relations with third countries. As far as 
the relevant procedural rules are concerned, notably the Mutual Assistance Directive and 
the Recovery Directive, the degree of  positive integration between Member States is also 
more comprehensive compared to the relations between Member States and third countries. 
The first instrument provides for exchange of  information between Member States either 
upon request, automatically or spontaneously, whereas the internationally agreed standard 
between Member States and third countries governs exchange of  information upon 
request only. Also, the new Mutual Assistance Directive will address the relations with third 
countries only to a limited extent. Still, a more comprehensive standard may be found in 
the various tax treaties that Member States may have concluded with third countries or in 
the Convention on Mutual Administrative Assistance in Tax Matters, which applies between 
Member States and a small number of  third countries. The Recovery Directive provides for 
the assistance in the collection and recovery of  taxes within the Union. Here too, no similar 
instrument applies between Member States and third countries, although the various tax 
treaties between Member States and third countries and the above Convention on Mutual 
Administrative Assistance in Tax Matters may provide for collection assistance as well. Next, 
a binding resolution procedure in certain cases of  international double taxation applies 
between the Member States. This procedure does not apply to third countries and binding 
resolution procedures are currently found under the existing tax treaty network in only a few 
cases. Lastly, it has been established that the Council has recognized, at a policy level, the 
need to include in relevant agreements to be concluded with third countries by the Union 
and its Member States a specific provision on good governance in the tax area, referring to 
the principles of  transparency, exchange of  information and fair tax competition. 

Next, the side of  the relevant degree of  negative integration in the field of  corporate income 
taxation under EU law and international tax law between Member States and the relevant 
degree of  negative integration under international tax law between Member States and third 
countries has been highlighted. Essentially, the huge impact has been demonstrated that 
the state aid provisions and the liberalization requirement underlying the free movement 
provisions have on Member States’ corporate income tax systems in situations involving 
intra-Union investments. It furthermore has been demonstrated that the impact of  the 
liberalization requirement following from other international instruments between the 
Member States and third countries – other than those based on EU law – on Member States’ 
corporate income tax systems in general, and the six central corporate income tax themes in 
particular, is far less-reaching. The following conclusions have been drawn. 
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Within the Union, corporate income tax distortions caused by differences between 
the corporate income tax laws of  the different Member States can be removed to some 
extent under the Treaty state aid rules. This may in particular be the case where a Member 
State offers advantages to a selective group of  companies by allowing them a lower level 
of  corporate income taxation compared to the level of  corporate income taxation that 
normally applies in that Member State to comparable companies. Provided that such an 
advantage constitutes illegal or incompatible state aid, the beneficiary of  the aid is required 
to reimburse the aid received, including interest. 

In addition, corporate income tax measures that tax income from transnational investments 
more heavily than income from comparable domestic investments within the Union may 
be scrutinized under the Treaty freedoms. In this regard, three essential steps must be taken 
each time. Firstly, it must be assessed whether a corporate taxpayer may, in terms of  access, 
actually rely on the Treaty freedoms relating to freedom of  investment. This implies, firstly, 
that the investment must involve an establishment, the provision of  a (financial) services 
or a movement of  capital. In addition, there must be a sufficient link, in terms of  causality, 
between the contested corporate income tax measure and the Treaty freedom invoked. It 
is submitted that no causality exists if  the restrictive effects on the transactions as defined 
under the relevant Treaty freedom are, from the angle of  the contested corporate income 
tax measure, only coincidental. In such a case, the link between the contested corporate 
income tax measure and the Treaty freedom must be considered to be too indirect or too 
tenuous. It must then be assumed that the scope of  the free movement provision invoked 
and, hence, the degree of  legal economic integration, was not intended as to cover the 
tax measure at stake. Finally, a taxpayer may be denied access to the Treaty freedoms in 
situations of  tax evasion where the conditions laid down by the relevant free movement 
provision are formally not observed. 

Secondly, it must be determined that a restrictive corporate income tax measure actually 
constitutes a discriminatory restriction of  the Treaty freedoms. From the case law of  the 
ECJ it follows that discrimination can arise through the application of  different rules to 
comparable situations or through the application of  the same rule to different situations. The 
fact that the discriminatory effects of  a contested corporate income tax measure could have 
been avoided is immaterial in this regard. In addition, the Treaty freedoms not only prohibit 
overt discrimination based on nationality, but also covert forms of  discrimination which, 
by the application of  other criteria of  differentiation, nevertheless lead to the same effect. 
In this regard, the ECJ has repeatedly held that the use of  the criterion of  tax residence of  
a corporate taxpayer, the place of  residence of  a corporate taxpayer’s shareholders and the 
place where a corporate taxpayer has invested its capital may give rise to covert discrimination 
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based on nationality. Furthermore, the test whether or not discrimination exists should, 
in principle, be restricted per country, unless such would ignore, from the perspective of  
the objective of  the contested tax measure, economic reality. Lastly, the discrimination test 
requires identification of  a valid comparator. Tax liability constitutes a main criterion in 
order to establish comparability. In addition, comparability can be established or confirmed 
on the basis of  the purpose of  the tax legislation at issue and on the basis of  a formal 
convention, such as a tax treaty, in which comparability is accepted by virtue of  a specific 
non-discrimination clause. When determining the right comparator, differences that are not 
relevant should not be taken into account. And the question whether or not differences 
are relevant should be established on the basis of  the underlying rationale of  the contested 
corporate income tax measure. 

Thirdly and lastly, it must be examined to which extent a restrictive corporate income 
tax measure can be justified. Up until now, the ECJ has accepted a number of  reasons 
that can justify a restrictive corporate income tax measure, but this is often subject to 
strict requirements (territoriality, fiscal coherence, the need to safeguard the (balanced) 
allocation of  taxation powers and the need to combat tax avoidance). A number of  other 
justification grounds may be acceptable in the abstract, but could nevertheless be rejected 
on the basis of  failure to meet the proportionality test where primary or secondary EU 
law provides for a more proportional legal framework applicable in the field of  corporate 
income taxation (the need for effective fiscal supervision, the need for effective collection 
of  tax and the need to counteract harmful tax competition). Lastly, a number of  arguments 
have up until now never been accepted by the ECJ as a valid justification ground for 
a restrictive corporate income tax measure (the promotion of  (national) research and 
development and competitiveness, the lack of  compensatory taxation, lack and presence 
of  harmonization, lack of  reciprocity, loss of  income and administrative difficulties). 
On the basis of  this case law, it has been demonstrated that the Treaty freedoms have an 
impact, to a greater or lesser extent, on all six central corporate income tax themes within 
the Union. 

Compared to the impact that the non-discrimination requirement enshrined in the Treaty 
freedoms has on Member States’ corporate income tax systems, the impact of  the non-
discrimination requirements included in the most relevant international legal integration 
instruments applicable between Member States and third countries is much more limited. 
Essentially, these instruments are, taken together, only concerned with overt discrimination 
on the basis of  nationality and furthermore subject the contracting states to an obligation 
of  national treatment for inward investments through subsidiaries and branches and 
for the provision of  inward loans and licences. Other forms of  discrimination, notably 
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discriminatory treatment of  income from outward investments, are not covered in these 
instruments. Accordingly, the impact of  the non-discrimination clauses included in these 
instruments on the six central corporate income tax themes is much more limited.

1.5 Freedom of investment between Member States and non-
Member States in the field of corporate income taxation: on balance 
a less substantial degree of legal integration

1.5.1 Access to freedom of investment: the benchmarks of “definite influence” and “genuine 
economic link” as the existing and desirable gateways

On the basis of  the above sketched overview of  the relevant legal integration between 
Member States and, to some extent, between Member States and third countries in the 
field of  corporate income taxation, the main question of  the study was subsequently 
addressed. To this end, it has first been examined and assessed whether and to which extent 
the interpretation of  the question of  access to freedom of  investment between Member 
States and third countries should diverge in comparison to the question of  access to the 
Treaty freedoms in an intra-Union context in the field of  corporate income taxation. In 
this regard, the free movement provisions relating to freedom of  investment included in 
the Treaty, the EEA Agreement, the various APC Agreements and the Agreement between 
the Community and Switzerland on the free movement of  persons have been discussed. 
The position of  the Member States’ associated and dependent territories was discussed as 
a separate matter as well. 

It has been established that the interpretation of  the concepts of  establishment, capital 
and services under the above international arrangements should not diverge in comparison 
to intra-Union situations. This means that freedom of  investment between Member 
States and third countries is essentially an economic concept. Apart from certain cases 
involving mere capital transactions, it implies a genuine economic link through the exercise 
of  a genuine economic activity in the territory of  a third country (in situations involving 
outward investments) or with the territory of  a Member State (in situations involving inward 
investments). In the author’s view, the existence of  a genuine economic link therefore is, or 
at least should be, the gateway to freedom of  investment. 

Notwithstanding the above, one can, on balance, conclude that in terms of  access, the 
degree of  liberalization vis-à-vis third countries, including Member States’ associated and 
dependent territories, varies substantially according to the free movement provision and the 
international arrangement invoked. Consequently, third-country investments can be denied 
access to freedom of  investment more easily compared to investors that seek access to the 
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Treaty freedoms within the Union. Broadly speaking, one can conclude the following in this 
regard. As concerns access to the Treaty freedoms, one can essentially establish that large 
third-country investments receive a relatively low protection whereas small third-country 
investments receive a relatively high protection under the Treaty freedoms, particularly the 
free movement of  capital under Article 63(1) TFEU. This is mainly due to the fact that the 
ECJ tends to interpret Article 63(1) TFEU, for unspecified reasons, in a rather strict fashion 
by easily giving priority to the freedom of  establishment where third-country investments 
involve, as a factual matter, a definite influence, thus excluding from its scope the majority of  
restrictive corporate income tax measures applicable to the transnational corporation. Under 
the APC Agreements, it is precisely the other way around: large third-country investments 
are relatively more protected, particularly under the freedom of  establishment included in a 
number of  these Agreements, than small third-country investments. An exception applies to 
the EEA Agreement. Here, the scope of  the free movement provisions is, in terms of  access, 
similar to the scope of  the Treaty freedoms as they apply between the Member States.

When determining the scope, in terms of  access, of  freedom of  investment in situations 
involving third-country investments, it follows that the relationship between the free 
movement provisions of  which freedom of  investment consists (establishment, capital and 
financial services) is essential. In the author’s view, this question of  concurrence between 
the free movement provisions is, or at least should be, addressed as a question of  causality. 
Accordingly, the basic criterion should only be whether or not there is, in terms of  causality, 
a sufficient link between the contested corporate income tax measure, on the one hand, 
and the free movement provision being invoked, on the other. In the author’s opinion, it 
would follow from the ECJ’s case law that causality should be denied only if  this link is 
too indirect or too tenuous. This is the case if  the restrictive effects on the transactions 
as defined under the free movement provision at issue are, from the viewpoint of  the 
contested corporate income tax measure at issue, only coincidental. Nevertheless, although 
the ECJ rightly presents its decisions as a matter of  causality, taking the purpose and effects 
of  the contested tax measure into account, in the majority of  cases it has basically decided 
the matter – wrongly – as a matter of  exclusivity. From an international tax neutrality 
perspective, this approach must be regretted. By attaching decisive significance to the 
rather formal benchmark of  definite influence, the ECJ fully ignores the essential nature of  
freedom of  investment involving the exercise of  a genuine economic activity – not being 
of  a marginal or ancillary nature – within the territory of  a Member State through a fixed 
establishment which involves a sufficient degree of  independence and a sufficient degree of  
management and control within the Member State concerned. Whether or not this economic 
activity is carried out through an investment involving definite influence should not, in the 
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author’s view, be material, especially since the benchmark of  definite influence only differs 
from the idea of  direct investment (which qualifies as capital) in terms of  intensity of  the 
required influence, but not in substance since in both cases the requirement of  a genuine 
economic link applies. From this perspective, it is hard to justify the fact that investments are 
excluded from the scope of  the free movement of  capital to the extent they involve definite 
influence. In the author’s view, the restrictive approach taken by the ECJ blatantly sets aside 
the clear wording of  the free movement provisions concerned. In addition, it ignores the 
fact that from a mere economic point of  view, international patterns of  investment may 
be affected or restricted by corporate income tax measures, as was demonstrated in this 
study. The ECJ’s approach is consequently detrimental to the benchmark of  international 
tax neutrality and runs counter to the degree of  legal integration Member States apparently 
intended to establish under the Treaty in their relations with third countries. One cannot 
but speculate why the ECJ chose to apply such a strict approach in this matter, an approach 
which clearly contradicts the wording and background of  Article 63(1) TFEU. Perhaps 
the ECJ was concerned about the fact that a more liberal approach would de facto widen 
the scope of  the freedom of  establishment to third countries without reciprocity being 
required. However, this argument, if  it were true, is not very convincing. The reason is that 
the Member States already met this concern by including a specific standstill clause under 
Article 64(1) TFEU. This is because reciprocity considerations were a significant motive for 
the insertion of  this clause. All in all, one gets the impression that the ECJ simply did not 
have the courage to apply the erga omnes liberalization consistently in the field of  corporate 
income taxation and to grant generous access to Article 63(1) TFEU to majority investors as 
well while denying the benefits on a case-by-case basis in the context of  the standstill clause 
and the justification grounds. Instead, it has introduced a rigid all-or-nothing approach 
which does not foster economic efficiency between the Member States and third countries.

1.5.2 Discrimination and justification grounds under freedom of investment: more leeway for 
Member States to distinguish between intra-Union and third country investments

Next, the focus was on the impact of  freedom of  investment on Member States’ corporate 
income tax systems in terms of  discrimination and justification grounds. More in particular, 
it has been examined and assessed whether and to which extent the interpretation, in a 
third-country context, of  the concept of  discrimination and justification grounds should 
diverge compared to the interpretation given to these concepts in an intra-Union context. 
On balance, it has been concluded that the concept of  discrimination underlying the free 
movement of  capital under Article 63(1) TFEU, as this provision applies between Member 
States and third countries, Article 40 EEA and the various APC Agreements does not diverge 
from the interpretation given to this concept in the context of  the Treaty freedoms as they 
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apply between Member States. On the other hand, the concept of  discrimination underlying 
the freedom of  establishment included in the various Agreements is much more limited. 
Only the interpretation of  the non-discrimination requirement underlying the freedom of  
establishment included in the EEA Agreement does not diverge from the interpretation 
given to the same concept in an intra-Union context. As far as the right of  establishment in 
the APC Agreements is concerned, it has been concluded that this right is essentially only 
concerned with national treatment of  branches or subsidiaries set up in a Member State 
by companies established in the respective APC country in a way comparable to Articles 
24(3), (4) and (5) of  the OECD Model Tax Convention. Other forms of  differential tax 
treatment based on the place of  residence of  the taxpayer are not caught. In addition, 
restrictive corporate income tax measures applied by Member States to outward third-
country investments are not affected either. Finally, it has been established that only under 
a very limited number of  APC Agreements, and in a limited number of  situations, are 
Member States not allowed to treat the provision of  (financial) services between Member 
States and the respective third countries less favourably than the provision of  comparable 
(financial) services within the Union. One can therefore conclude that, broadly speaking, 
relatively small third-country investments, which tend to fall, in terms of  access, under the 
free movement of  capital under Article 63(1) TFEU, may enjoy wide protection under the 
non-discrimination requirement, i.e. under the same terms as they apply within an intra-
Union context. On the other hand, relatively large third-country investments, which tend to 
fall, in terms of  access, under the freedom of  establishment included in the EEA Agreement 
and the various APC Agreements, may enjoy limited protection, i.e. only a right of  national 
treatment of  branches or subsidiaries set up in a Member State by third-country investors. 

As far as the justification grounds in situations involving third-country investments are 
concerned, the following conclusions have been drawn. With respect to reasons relating to 
the lack of  reciprocity, loss of  income, and administrative difficulties, these reasons should 
not be accepted more easily in a third-country context as compared to situations involving 
intra-Union investments. On the other hand, depending on the precise objective and nature 
of  the contested corporate income tax measure and subject to the principles of  suitability and 
necessity, there may be more room to accept reasons relating to the principle of  territoriality, 
the need to preserve the coherence of  the tax system, the need to combat abuse, the need 
for effective fiscal supervision and the effective collection of  tax, the need to safeguard 
the balanced allocation of  taxation powers, the promotion of  research and development, 
the need to combat harmful tax competition, the lack of  compensatory taxation (although 
this is arguable) and, in certain cases, the lack of  harmonization. These conclusions are not 
only valid under the free movement of  capital under Article 63(1) TFEU as this provision 
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applies between Member States and third countries, but also under the free movement 
provisions under the EEA Agreement and the various APC Agreements. At first sight, 
one could consider the Member States’ leeway to justify third-country corporate income 
tax restrictions too limited in comparison to intra-Union situations. Notably, one might 
disagree with the rejection – both by the ECJ and the author – of  the lack of  reciprocity 
or the loss of  income as a justification for third-country corporate income tax restrictions. 
However, one should not forget that freedom of  investment between Member States and 
third countries always involves, or at least should involve, a genuine economic link in a third 
country (in the case of  outward investments) or in a Member State (in the case of  inward 
investments). Hence, the existence of  a genuine economic link is, or at least should be the 
gateway to freedom of  investment, as was established above. Companies that do not meet 
this threshold are excluded from the benefits of  freedom of  investment since they are 
perceived not to contribute to an efficient allocation of  capital. Companies that do meet this 
threshold, on the other hand, are perceived to contribute to allocative efficiency from which 
the Member States may benefit. It would be at odds against this basic premise of  efficient 
capital allocation underlying freedom of  investment if  Member States were able to justify 
restrictive corporate income tax measures in third-country situations too easily, for instance 
on the basis of  the lack of  reciprocity or loss-of-income arguments. 

1.5.3 Practical impact on the six central corporate income tax measures 

The above conclusions have broad impact on the central six corporate income tax measures 
as well. Notably, Member States have more leeway to deny cross-border loss compensation as 
the exception of  final losses should not apply in third-country situations. Also, discriminatory 
withholding taxes may more easily be justified, particularly in non-tax treaty situations and 
in situations involving third countries that are under no international obligation to exchange 
information with the competent authorities of  the Member State involved. Restrictive anti-
abuse provisions, such as CFC legislation and limitations on interest deduction may be justified 
more easily as well in situations with third countries. This is particularly the case where a third 
country is involved in harmful tax practices, applies a low corporate income tax rate, or is 
under no international obligation to exchange information with the competent authorities of  
the Member State involved. These reasons may also permit Member States to refrain from 
providing relief  for double taxation in third-country situations. Finally, deferral of  taxation 
upon the transfer of  assets from a Member State to a third country may be subject to more 
strict requirements as well compared to intra-Union situations. This is notably the case 
where a transfer of  assets involves a company which does not carry on genuine economic 
activities in the third country concerned. The lack of  exchange of  information or the lack of  
international assistance in the collection of  taxes may also justify immediate taxation. 
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Lastly, it has been established that there may be room for Member States to successfully 
request the ECJ to limit the temporal effects of  its judgment provided that they succeed in 
demonstrating that there is a risk of  serious economic repercussions for the Member State 
concerned and that there is an objective, significant uncertainty regarding the implications 
of  Union provision at issue. This is because the six central corporate income taxation themes 
have not been addressed in substance by the ECJ in its case law up until now as far as third-
country relations are concerned, except for the theme of  avoidance of  double taxation. 

1.5.4 The temporal scope of freedom of investment: additional limitations under the Treaty, 
additional protection under the Association, Partnership and Cooperation Agreements

Finally, the temporal scope of  the relevant provisions relating to freedom of  investment was 
examined. Two questions have been addressed in this regard. Firstly, what the impact is in 
the field of  corporate income taxation of  the various standstill clauses included in both the 
Treaty and a large number of  APC Agreements concluded between the Member States and 
third countries has been examined and evaluated. Secondly, it has been examined to which 
extent, in the case of  accession by a third country to the Union, the provisions relating to 
the freedom of  establishment, the free movement of  capital and the free movement of  
services under the Treaty and secondary EU law in the field of  corporate income taxation 
apply ratione temporis to investments involving such a country. 

From the outset, it has been established that standstill clauses constitute a system of  
progressive rather than full liberalization. They allow Member States to continue to apply 
certain restrictive measures already in force on a specified date. To that extent, they can be 
perceived as promoting international economic integration and the idea of  international 
tax neutrality to a limited extent only. As far as the considerations underlying the standstill 
clause under Article 64(1) TFEU are concerned, it is apparent that Member States wished to 
partially maintain their sovereignty with respect to capital movements between the Member 
States and third countries. In brief, one can establish that reciprocity considerations were a 
significant motive for the insertion of  this clause. In addition, it ensured that existing capital 
restrictions under EU law and the OECD Codes of  liberalisation could be maintained. It 
also prevented possible undesirable takeovers of  major EU enterprises by substantive third-
country companies. Lastly, it was felt that the liberalization of  capital erga omnes without 
further restrictions might harm existing Union policy in both the Union’s internal and 
external relations. There is, however, no evidence that Article 64(1) TFEU was explicitly 
designed to preserve Member States’ sovereignty in the area of  corporate income taxation. 
Nonetheless, the ECJ has accepted to apply the standstill clause in the field of  corporate 
income taxation as well without further deliberation. 
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In the field of  corporate income taxation, the essential question appears to be: how should 
one determine whether an applied corporate income tax restriction already existed on the 
specified date? Obviously, no peculiarities arise when a corporate income tax restriction 
already existed before the specified date and was not amended afterwards. In such case, an 
existing restriction can be identified. Conversely, a new restriction exists once a corporate 
income tax restriction is introduced after the specified date which did not exist on or 
before that date. The question upraises, however, what should hold when a corporate 
income tax measure that existed on a specified date is amended afterwards. In this 
regard, one can conclude the following. A standstill clause is not applicable in the case of  
posterior amendments of  the underlying tax legislation which actually result in increasing 
restrictive effects in a particular case compared to those under the previous legislation. In 
other words, if  the taxpayer is worse off  under the new legislation compared to the rules 
as they stood on the specified date, the standstill clause involved remains inapplicable, 
even if  the underlying legislation has, in substance, not changed or at the same time 
abolishes or mitigates one or more restrictive elements that previously existed. On the 
other hand, if  an existing restriction has been reduced after the said date, the standstill 
clause remains applicable. In such a case, the taxpayer is better off  compared to the 
situation prior to the amendment. The same applies where the underlying tax legislation 
is amended afterwards, but does not lead to increasing or decreasing restrictive effects 
in a particular case compared to the previous legislation. In such a case, the taxpayer is 
neither better nor worse off  under the new legislation compared to the rules as they stood 
on the specified date. This might be different, however, where the amended legislation is 
based on an approach which differs from that of  the previous law and which establishes 
new procedures. In addition, once an existing restriction has been abolished, it cannot be 
reintroduced. Finally, once it has been established that a restrictive corporate income tax 
measure infringes a standstill clause, Member States are subsequently required to disapply 
the contested restriction in such a case, but only to the extent this restriction did not already 
exist on the specified date. 

The approach followed by the ECJ is in line with the idea of  progressive rather than full 
liberalization underlying the standstill clause and can be endorsed to the extent the ECJ 
focuses on the actual new restrictive effects of  posterior amendments in national tax 
legislation which worsen the position of  the taxpayer. To the extent the ECJ focuses solely 
on the underlying legislation rather than on the actual restrictive effects, the result is less 
convincing, since taxpayers may be able to claim a higher degree of  liberalization even 
though their factual situation has not worsened compared to the situation as it would have 
existed on the specified date. In the author’s view, this approach creates an unfair balance 
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between Member States’ apparent wish to partially maintain their sovereignty with respect 
to capital movements between the Member States and third countries, on the one hand, and 
the objective of  international economic integration, on the other. In the author’s view, the 
desirable approach would be that the ECJ would only look at the actual restrictive effects on 
the taxpayer at hand rather than at the underlying legislation as a whole. 

What is the impact of  the standstill clauses included in the Treaty and the various APC 
Agreements in situations involving third country investments in the field of  corporate 
income taxation? The answers to this question present a diversified picture. This is because 
the scope of  the various standstill clauses included in the Treaty and a large number of  
APC Agreements diverge substantially. Nonetheless, broadly speaking, one can conclude 
that the standstill clause under Article 64(1) TFEU applies to relatively larger third-country 
investments and limits the protection that third-country investors could otherwise derive 
from the free movement of  capital as guaranteed under Article 63(1) TFEU. This is under 
the condition that the restrictive corporate income tax measure being applied already existed 
by the end of  31 December 1993. 

As far as the various standstill clauses included in the various APC Agreements are 
concerned, the opposite conclusion can be drawn. Here, broadly speaking, these clauses 
may apply to both relatively large and small third-country investors. Their scope is not to 
restrict the scope of  protection that third-country investors could otherwise derive from 
the free movement provisions included in the APC Agreement concerned. Rather, they 
protect third-country investors against newly introduced restrictive corporate income tax 
measures applied by a Member State which would otherwise not be prohibited under the 
free movement provisions included in the APC Agreements at issue. 

One balance, standstill clauses can be perceived as promoting international economic 
integration and, consequently, international tax neutrality although only to the extent 
that they prevent Member States from introducing new restrictive corporate income tax 
measures vis-à-vis third countries. Consequently, in each individual case, assessment of  a 
possibly applicable standstill clause is essential when examining the scope of  protection 
that a third-country investor is offered under freedom of  investment. It has been concluded 
in this regard that in the case of  collision between a standstill clause in one international 
Agreement and a liberalization requirement imposed under another, the most liberal 
provision should prevail. 

The answer to the second question was more straightforward. In principle, no significant 
problems arise where a third country becomes a Member State through accession to the 
Union. The main rule here is that substantive rules of  Union law can be applied to situations 
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existing before their entry into force only in so far as it clearly follows from their terms, 
objectives or general scheme that such an effect must be given to them. This means that 
the application by a Member State of  a restrictive corporate income tax measure vis-à-vis 
a company established in a new Member State which was already applied before the date 
of  that state’s accession to the Union is caught ratione temporis, as of  the date of  accession, 
by the free movement provisions in the Treaty. In principle, the same holds true as far as 
the provision of  the Parent-Subsidiary Directive, the Merger Directive and the Interest & 
Royalty Directive are concerned. On the other hand, procedural rules of  Union law are 
generally held to apply to all proceedings pending at the time when these rules enter into 
force. This means that the provisions of  the Mutual Assistance Directive, the Recovery 
Directive and the Arbitration Convention, all being of  a procedural rather than a substantive 
nature, can be applied to the assessment or, as the case may be, to the collection of  taxes not 
only to the extent this relates to taxes due as from the date of  accession, but also as far as it 
relates to taxes due prior to the accession of  the new Member State. 

1.6 Indirectly held third-country investments: substantial intra-
Union protection?

From the previous conclusions, one can infer that Member States have more room for 
manoeuvre to maintain restrictive corporate income tax measures in situations involving 
third-country investments compared to situations involving intra-Union investments 
under EU law, and that within the heterogeneous relations between the Member States 
and third countries the degree of  liberalization between each particular Member State and 
third country may diverge accordingly among the different Member States. Given this lack 
of  uniformity in the relations with third countries, and given the fact that the degree of  
liberalization between Member States is significantly wider than the degree of  liberalization 
between Member States and third countries in the field of  corporate income taxation, third-
country corporate investors could easily decide to structure their investments made in or 
from a Member State through an intermediate company established in another Member 
State which applies, of  all Member States, the most liberal corporate income tax regime 
vis-à-vis the third country concerned. By doing so, the benefits available under the Treaty 
freedoms and secondary EU law in the field of  corporate income taxation for companies 
investing within a Member State could effectively be extended to third-country corporate 
investors. The question is the extent to which a Member State is allowed to deny the benefits 
deriving from the Treaty freedoms and the Directives in the field of  corporate income 
taxation in such case. This question has been answered as follows. 
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Indirect inward and outward third-country investments fall, in principle, under the scope 
of  the Treaty freedoms and secondary EU law within the Union. However, the benefits 
could still be denied in the case of  abuse. In the author’s view, again the idea of  a genuine 
economic link serves, or at least should serve as a benchmark in this regard. This means 
that where an EU intermediate company which was set up by a third-country investor 
or which holds a third-country investment, lacks a genuine economic link with that 
Member State, the benefits can be denied. Otherwise, Member States may be deprived 
of  their right to tax income from activities carried out in their own territory. Where the 
contested corporate income tax measure aims at combating abuse under domestic tax law 
(which will most often be the case in situations involving indirectly held third-country 
investments), the principle of  proportionality comes into play as well. This means that 
the intermediate company must be given the opportunity to prove that the principal aim 
of  its creation and/or maintenance was not to obtain a tax advantage. Apart from anti-
abuse considerations, Member States have only limited room for manoeuvre to justify a 
restrictive corporate income tax measure applied to an intra-Union investment for the 
reason that this investment ultimately involves a third-country investor or third-country 
investment. Similar considerations mutatis mutandis hold true under secondary EU law in 
the field of  corporate income taxation. 

From a corporate income tax law perspective, there is no reason to draw different 
conclusions for inward and outward dual resident companies. However, one can conclude 
that these types of  companies enjoy only very little protection under the Treaty freedoms 
and secondary EU law in the field of  corporate income taxation within the Union. In the 
author’s view, here too the benchmark should be whether such a dual resident company has 
a genuine economic link with a Member State. If  this is the case, the benefits of  the Treaty 
freedoms and secondary EU tax law should not, in the author’s view, be denied. 

1.7 Recommendations: a call for uniformity vis-à-vis third countries 
in the field of corporate income taxation

On balance, one can conclude that Member States have more room for manoeuvre to 
maintain restrictive corporate income tax measures in situations involving third-country 
investments than in situations involving intra-Union investments under EU freedom of  
investment de lege lata. Consequently, international tax neutrality is currently not achieved. 
This holds even more since freedom of  investment only lays down a minimum standard of  
liberalization between Member States and third countries. If  this minimum standard is not 
met, Member States are allowed to apply a given restrictive corporate income tax measure. 
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They are, however, not required to apply any restrictive corporate income tax measures 
in case the standard of  genuine economic link is not met. In other words, Member States 
remain free to apply a more liberal approach to direct or indirect third-country investments 
and thus refrain from applying any restrictive corporate income tax measure vis-à-vis third 
countries. As a result of  this lack of  uniformity in the Member States’ relations with third 
countries in the field of  corporate income taxation, corporate income tax distortions may 
continue to exist. In order to solve this, it has been proposed to turn things around. That 
is to say, where the minimum standard of  a genuine economic link is not met, Member States should 
be obliged (rather than allowed) to apply a given restrictive corporate income tax measure vis-à-vis third 
countries. In such a case, uniformity in the relations with third countries should be promoted 
and, accordingly, corporate income tax distortions should be reduced. Under reference to 
the principles of  proportionality and subsidiarity, it has been proposed to amend the existing 
directives in the field of  corporate income taxation. These proposed amendments should 
introduce a common system for the avoidance of  double taxation of  inward dividend 
income received from third-country investments, common CFC rules, a common system 
of  withholding taxes on payments of  dividend, interest and royalty payments made within 
a group of  EU companies which are ultimately held by a non-EU corporate investor in 
case the receiving company lacks economic substance, and a common system of  deferral 
of  taxation upon transfer of  business assets from the territory of  a Member State to a 
third country within a transnational corporation. Under these proposals, international tax 
neutrality should be promoted. 

1.8 Final conclusions

On balance, one can conclude the following. The impact of  freedom of  investment 
between Member States and non-Member States, including their associated and dependent 
territories, on Member States’ corporate income tax systems is less substantial de lege lata 
compared to the impact the Treaty freedoms have on intra-Union investments in the field 
of  corporate income taxation. As far as free movement of  capital under the Treaty is 
concerned, one can conclude that majority investments from or to third countries tend 
to be categorically excluded from any protection whereas minority portfolio investors 
tend to be fully protected against corporate income tax discrimination by Member States. 
The remaining group of  direct investors takes a middle position in that they only enjoy 
protection against restrictive corporate income tax measures introduced by a Member 
State after 31 December 1993. Under the international economic agreements concluded 
between the Member States and third countries, the conclusion tends to be the other way 
around. Majority third-country investors may enjoy a right of  national treatment (no more, 
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no less) of  their investments made in the Union, whereas minority portfolio investors and 
the remaining group of  direct investors generally speaking enjoy no or limited protection 
under these agreements. 

This outcome is mainly due to the fact that the ECJ tends to interpret the free movement 
of  capital, for unspecified reasons, in a rather strict fashion by easily giving priority to 
the freedom of  establishment where third-country investments involve, as a factual 
matter, a definite influence, thus excluding the majority of  restrictive corporate income 
tax measures applicable to the transnational corporation from its scope. It follows that 
the relationship between the free movement provisions of  which freedom of  investment 
consists (establishment, capital and financial services) is essential when determining the 
scope of  freedom of  investment in situations involving third-country investments. In the 
author’s view, this question of  concurrence between the free movement provisions is, or 
at least should be addressed, as a question of  causality. Nevertheless, although the ECJ 
rightly presents its decisions as a matter of  causality, taking the purpose and effects of  
the contested tax measure into account, in the majority of  cases it basically has decided 
the matter – wrongly – as a matter of  exclusivity. From an international tax neutrality 
perspective, this approach must be regretted. On the basis of  this benchmark, the 
condition of  a “genuine economic link” rather than the absence of  “definite influence” 
should be the gateway to freedom of  investment. Under this condition, international tax 
neutrality would be better promoted if  generous access was granted to majority third-
country investors as well while denying the benefits on a case-by-case basis in the context 
of  justification grounds and a standstill clause, if  applicable. Notably, Member States 
have more leeway to deny cross-border loss compensation as the exception of  final losses 
should not apply in third-country situations. Also, discriminatory withholding taxes may 
more easily be justified, particularly in non-tax treaty situations and in situations involving 
third countries that are under no international obligation to exchange information with 
the competent authorities of  the Member State involved. Restrictive anti-abuse provisions, 
such as CFC legislation and limitations on interest deduction, may be justified more easily 
as well in situations with third countries. This is particularly the case where a third country 
is involved in harmful tax practices, applies a low corporate income tax rate, or is under 
no international obligation to exchange information with the competent authorities of  
the Member State involved. These reasons may also permit Member States to refrain 
from providing relief  for double taxation in third-country situations. Finally, deferral of  
taxation upon the transfer of  assets from a Member State to a third country may be 
subject to more strict requirements as well compared to intra-Union situations. This is 
notably the case where a transfer of  assets involves a company which does not carry on 
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genuine economic activities in the third country concerned. The lack of  exchange of  
information or the lack of  international assistance in the collection of  taxes may also 
justify immediate taxation. Notwithstanding the above, the ECJ has introduced a rigid 
all-or-nothing approach which does not foster economic efficiency between the Member 
States and third countries.

Given the fact that the degree of  liberalization between Member States is significantly 
wider than the degree of  liberalization between Member States and third countries in the 
field of  corporate income taxation, third-country corporate investors could easily decide 
to structure their investments made in or from a Member State through an intermediate 
company established in another Member State which applies, of  all Member States, the 
most liberal corporate income tax regime vis-à-vis the third country concerned. By doing 
so, the benefits available under the Treaty freedoms and secondary EU law in the field of  
corporate income taxation for companies investing within a Member State could effectively 
be extended to third-country corporate investors as well. In the author’s view, here too the 
idea of  a genuine economic link serves, or at least should serve as a benchmark in this 
regard. This means that where an EU intermediate company which was set up by a third-
country investor or which holds a third-country investment lacks a genuine economic 
link with that Member State, the benefits of  the Treaty freedoms and secondary EU law 
in the field of  corporate income taxation can be denied, subject to the requirement of  
proportionality. 

The fact that Member States are allowed, either de lege lata or de lege ferenda, to continue to 
apply corporate income tax restrictions in their relations with third countries if  the standard 
of  a genuine economic link is not met does not necessarily foster economic efficiency 
between the Member States and third countries. This is because Member States remain free 
to apply a more liberal approach to direct or indirect third-country investments and thus may 
refrain from applying any restrictive corporate income tax measure vis-à-vis third countries. 
As a result of  this lack of  uniformity in the Member States’ relations with third countries in 
the field of  corporate income taxation, corporate income tax distortions may continue to 
exist. In order to solve this, it has been proposed to turn things around. That is to say, where 
the minimum standard of  a genuine economic link is not met, Member States should be obliged (rather 
than allowed) to apply a given restrictive corporate income tax measure vis-à-vis third countries. In such a 
case, uniformity in the relations with third countries should be promoted and, accordingly, 
corporate income tax distortions should be reduced. Under reference to the principles of  
proportionality and subsidiarity, it has been proposed to amend the existing directives in 
the field of  corporate income taxation. These proposed amendments should introduce a 
common system for the avoidance of  double taxation of  inward dividend income received 
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from third-country investments, common CFC rules, a common system of  withholding 
taxes on dividend, interest and royalty payments made within a group of  EU companies 
which are ultimately held by a non-EU corporate investor in cases where the receiving 
company lacks economic substance, and a common system of  deferral of  taxation upon 
transfer of  business assets from the territory of  a Member State to a third country within 
a transnational corporation. Under these proposals, international tax neutrality should be 
promoted. 
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