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1. Introduction 
 
Services of general economic interest (SGEI) are of great importance in all the Member 
States of the European Union: their role is essential in improving the quality of life for all 
citizens and for overcoming social exclusion and isolation. Their significance has been 
established in Articles 16 and 86 of the EC Treaty.1 It is primarily for the Member States 
to define, organise, finance, and monitor their SGEI, as long as it complies with the 
Treaty rules.2  
The trend towards liberalisation has resulted in the need to lay down the rules of the 
game. The compensation that undertakings receive for performing their tasks of general 
economic interest constitutes one of the issues that has to be clarified. This is necessary 
because the compensation that certain undertakings rightly receive for providing SGEI 
may not constitute advantages that enable them to compete unfairly in the liberalised 
sectors. In order to improve legal certainty in the field of public service compensation, 
the Commission intended to deliver during 2002, in close consultation with the Member 
States, a Community framework for state aid granted to undertakings entrusted with the 
provision of services of general economic interest. Because of three cases pending before 
the European Court of Justice (ECJ) in the field of public service compensation, the 
Commission decided to postpone the 2002 deadline and await the forthcoming 
judgements before finalising its position on these matters in a Community context. On 24 
July 2003, the ECJ delivered its judgement in the Altmark Trans case3, one of the three 
previously mentioned cases. That the ECJ had a difficult role to fulfil can be deduced 
from the fact that, in this case, the Advocate General had to draw two conclusions. The 
case concerned a local bus company in Germany, Altmark Trans, which had been issued 
18 licences for passenger transport on regional lines. In order to provide its services, 
Altmark received a subsidy from the German authorities. A competing bus company 
challenged the licenses granted to Altmark, on the ground that Altmark was not 
economically viable, as it could not survive without the subsidy. The issue before the ECJ 
was whether compensation granted by a Member State to an undertaking entrusted with 

                                                 
1 Article 16 EC reads: “Without prejudice to Articles 73, 86 and 87, and given the place occupied by 
services of general economic interest in the shared values of the Union as well as their role in promoting 
social and territorial cohesion, the Community and the Member States, each within their respective powers 
and within the scope of application of this Treaty, shall take care that such services operate on the basis of 
principles and conditions which enable them to fulfil their missions.” Under article 86 EC, the competition 
rules apply to services of general economic interest in so far as they do not obstruct the performance of the 
particular tasks assigned to them. 
2 European Commission, Green Paper on Services of General Interest, COM (2003) 270 final, 21/05/2003/ 
The problem is that the tenor of Article 87 EC has not always been that distinct.  
3 Case C-280/00, Altmark Trans GmbH, 24 July 2003, ECR 2003 Page 00000 



the provision of SGEI4 constitutes State aid, and therefore must be subject to the prior 
approval of the European Commission.  
 
2. The relationship between SGEI and State aid 
 
2.1. Introduction 
 
Since many SGEI cannot be viably provided on the basis of market mechanisms alone, 
specific arrangements are necessary to ensure the financial equilibrium of the provider. 
For instance, universal access or full geographical coverage may not be offered by the 
market itself. Therefore it is for the Member States to ensure the financing of SGEI and 
to calculate the extra cost of the provision of such services. In order to ensure the 
financial equilibrium of providers of SGEI, a Member State can use different 
mechanisms: direct financial support through the State budget,5 special or exclusive 
rights,6 contributions by market participants,7 tariff averaging,8 and solidarity-based 
financing.9 As a general rule, Member States can choose which system they apply to 
finance their SGEI. They have only to ensure that the mechanism chosen does not unduly 
distort the functioning of the internal market.10 The question now is whether such 
financial assistance has to be regarded as State aid within the meaning of Article 87(1) 
EC and whether the Commission has to be notified, according to Article 88(3) EC? 
 
2.2. The Commission practice and the case law of the CFI/ECJ 
 
For a long time, the Commission took the view that financial assistance granted by 
Member States to undertakings entrusted with the provision of SGEI did not constitute 
State aid within the meaning of Article 87 (1) EC, where such assistance was intended 
only to offset the additional charges imposed by the State for public service reasons.11 
The ECJ had ruled in its famous waste oil decision that “favouring” within the meaning 
of Article 87(1) EC was excluded if the relevant State measure merely compensated its 
beneficiary for burdens associated with the fulfilment of legitimate public service 
obligations.12 In its judgments in FFSA13 and SIC,14 the Court of First Instance (CFI) did 

                                                 
4 The ECJ uses in its judgment “public service obligations” and not “Services of general economic interest” 
(SGEI). But to avoid confusion, the term “SGEI” will be used throughout the whole article.  
5 e.g. subsidies or other financial advantages such as tax reductions 
6 e.g. a legal monopoly 
7 e.g. a universal service fund 
8 e.g. a uniform country-wide tariff in spite of considerable differences in the cost of provision of the 
service 
9 e.g. social security contributions 
10 European Commission, Green Paper on Services of General Interest, COM (2003) 270 final, 21/05/2003, 
p.26 
11 European Commission, DG Competition, Report to the Seville European Council on the status of work 
on the guidelines for state aid and services of general economic interest 
12 Case 240/83, Procureur de la République v. ADBHU, 1985, ECR 531, paras. 18-19 where the Court had 
accepted both the Commission’s and the Council’s view that certain indemnities paid to undertakings that 
collected and disposed of waste oils did not constitute aid within the meaning of Article 87(1) EC, but 
“rather consideration for the services performed by the collection or disposal undertakings” 



not follow the opinion of the Commission and the ECJ. In the first case, FFSA and two 
other insurance undertakings lodged a complaint with the Commission regarding the 
decision of the latter not to treat the tax concession, which the French government 
intended to grant to the French Post Office, La Poste, under the French Law, as State aid 
within the meaning of Article 87 (1) EC. The Commission based its decision on the 
statement that where the tax concession is less than the economic burden of the public 
service constraints, this does not constitute State aid, since article 87 EC requires that the 
advantage must benefit the competitive activities of the public undertaking. Although the 
CFI came to the same conclusion as the Commission,15 it did not follow the same 
reasoning as the Commission. The CFI held that “the fact that a financial advantage is 
granted to an undertaking by the public authorities in order to offset the cost of public 
service obligations which that undertaking is claimed to have assumed, has no bearing on 
the classification of that measure as aid within the meaning of Article 87 (1) EC. In 
principle, financial advantage granted to undertakings entrusted with the provision of 
services of general economic interest constitutes State aid, since it places the 
undertakings in a more favourable financial situation than other undertakings. Article 86 
(2) EC, however, provides for a derogation where the aid involved is granted to an 
undertaking entrusted with the operation of a service of general economic interest. The 
grant of State aid can thus escape the prohibition laid down in Article 87 EC, provided 
that the sole purpose of the aid in question is to offset the additional costs incurred in 
performing the particular task assigned to the undertaking entrusted with the operation of 
a service of general economic interest and that the grant of the aid is necessary in order 
for that undertaking to be able to perform its public service obligations under conditions 
of economic equilibrium.”16 The same reasoning was followed in the SIC case.17   
 
In the Ferring case,18 the ECJ decided to follow the reasoning of the Commission instead 
of the reasoning of the CFI. The case concerned the wholesale distribution of medicinal 
products in France. According to the French legislation, a tax contribution had to be paid 
by pharmaceutical laboratories, i.e., Ferring, on the sales of medicines to pharmacies. The 
contribution was, however, not levied on sales of medicines by wholesale distributors. 
The reasoning behind this was the wish to restore the balance of competition between the 
various distribution channels for medicines, which had been regarded as distorted by the 
fact that wholesale distributors are under a duty of public service which is not imposed on 
pharmaceutical laboratories. Ferring, a pharmaceutical laboratory, took the view that the 
tax levied on the direct sales of pharmaceutical laboratories was illegal and amounted to a 
grant of state aid to wholesale distributors. The ECJ stated that, where tax exemption 
granted to an undertaking entrusted with the operation of a public service simply offsets 
the additional costs of the public service, the recipients do not enjoy an advantage within 
the meaning of Article 87 EC, and the measure in question does not therefore constitute 
state aid. According to the ECJ, public service obligations can entail additional costs that 
                                                                                                                                                 
13 Case T-106/95, Fédération Française des Sociétés d’ Assurance (FFSA) and Others v. Commission, 
[1997] ECR II-229 
14 Case T-46/97, Sociedade Independente de Comunicação (SIC) v. Commission, [2000] ECR II-2125 
15 To allow the financial compensation granted to La Poste 
16 Cf. supra note 2, para 167 
17 Cf. supra note 3, para 83 
18 Case C-53/00, Ferring v. ACOSS, judgment of 22 Nov. 2001, nyr 



competitors do not have to bear, and the compensation enables the recipient to be placed 
in the same position as its competitors. On the other hand, the amount of the exemption 
that exceeds what is necessary to discharge the public service tasks constitutes State aid. 
The Commission altered its decision-making practice in accordance with this new case 
law of the Court of Justice.     
Until recently, three cases dealing in whole or in part with this matter were pending 
before the ECJ: Altmark,19 GEMO SA,20 and Enirisorse.21 On 24 July 2003 the ECJ 
delivered its decision in the Altmark case.22 The decisions in the GEMO and Enirisorse 
cases were delivered on 20 and 27 November 2003 respectively.23 
 
2.3. Altmark Trans, GEMO SA, Enirisorse 
 
2.3.1. Conclusions of the Advocate-Generals 
 
On 19 March 2002, Advocate-General Léger delivered his opinion on the Altmark case, 
concerning the conditions under which a Member State may grant aid to firms operating a 
local public transport service.24 Léger advised the ECJ to reverse its decision in Ferring 
and to rule that public service compensation constitutes State aid even when such 
compensation simply offsets the costs of the public service.25 In his argument, Léger 
refered to case law of the ECJ to state that Article 87 EC does not distinguish between the 
measures of State intervention by reference to their causes or their aims.26 Instead it 
defines them in relation to their effects. The characterisation of a measure as aid depends 
solely on the question of whether or not it confers an advantage on one or more 
undertakings. State intervention cannot be assessed in terms of the objective pursued by 
the public authorities. Those objectives may be taken into consideration only at a later 
stage in the analysis to determine whether the State measure is justified under the 
derogations provided for in the Treaty.27 In conclusion, Léger stated that the Court of 
Justice in its judgement in the Ferring case had confused two distinct legal questions, 
namely, the classification of a measure as aid and the justification of that measure.  
Moreover, the approach of the Court of Justice deprives Article 86 (2) EC and the 
requirements which it imposes of any useful role in the analysis of State funding of 
services of general interest.  Finally, the approach shelters State funding of services of 
general economic interest from the necessary control by the Commission.   
 

                                                 
19 Case C-280/00, Altmark Trans GmbH  
20 Case C-126/01, GEMO SA 
21 Joined Cases C-34/01 and C-38/01, Enirisorse SpA v. Ministero delle Finanze 
22 Case C-280/00, Altmark Trans GmbH, 24 July 2003, European Court reports 2003 Page 00000 
23 Case C-126/01, GEMO SA, 20 November 2003, ECR 2003 Page 00000/ Joined Cases C-34/01 and C-
38/01, Enirisorse SpA v. Ministero delle Finanze, 27 November 2003, ECR 2003 Page 00000. 
24 Opinion of A.G. Léger of 19 March 2002 in Case 280/00, Altmark Trans GmbH 
25 Léger returns in his reasoning to the FFSA and Sic rulings, which characterise public service 
compensation as State aid.  
26 Opinion of A.G. Léger of 19 March 2002 in Case 280/00, Altmark Trans GmbH, para 77; Cases 310/85, 
Deufil v Commission, C-56/93, Belgium v Commission, C-241/94, France v Commission  
27 Opinion of A.G. Léger of 19 March 2002 in Case 280/00, Altmark Trans GmbH, para 77 



On 30 April 2002, it was Advocate-General Jacobs turn to deliver his opinion on the 
matter in the GEMO SA case, which concerns a public service for the collection and 
disposal of animal carcasses and slaughterhouse waste.28 Mr. Jacobs found neither the 
approach of the CFI in the FFSA, SIC cases ideal,29 nor the approach followed by the 
ECJ in the Ferring case.30 Instead, he proposed drawing a distinction between two 
different categories of cases, based on the nature of the link between the financing 
granted and the general interest duties imposed, and on how clearly those duties are 
defined.31 The cases where the link between the State financing granted and the clearly 
defined general interest obligations imposed is direct and manifest should be analysed 
according to the Ferring approach. Mr Jacobs sees public service contracts awarded after 
public procurement procedures as an example of such a direct and manifest link. On the 
other hand, cases in which it is not clear that the state financing is granted as a quid pro 
quo for clearly defined general interest obligations must be regarded as State aid.  As an 
example, Mr Jacobs quotes the Banco Exterior de España case,32 in which a Spanish law 
exempted all public banks from the payment of taxes. The Spanish law, however, did not 
indicate that the advantage was intended as a quid pro quo for the fulfilment of general 
interest obligations nor did it define exactly any such obligations.      
 
In the Enirisorse case,33 Advocate-General Stix-Hackl followed Jacobs’ analysis. The 
Advocate-General concluded that the case concerns State aid since the allocation of funds 
had no direct and manifest link to the burdens resulting from the supply of clearly 
identifiable services of general economic interest.34  
 
On 14 January 2003, Advocate-General Léger delivered his second opinion in the 
Altmark Case.35 Léger followed its earlier opinion and stated that Mr. Jacobs’ approach 
departs from the Court’s case law on State aid: “it amounts to defining aid no longer by 
reference solely to the effects of the measure, but by reference to criteria of a purely 

                                                 
28 A French supermarket contested a meat purchase tax imposed on supermarkets but not on small meat 
retailers, which was meant to finance a public service for the collection and disposal of animal carcasses 
and dangerous slaughterhouse waste, provided free of charge to farmers and slaughterhouses by private 
carcass disposal undertakings remunerated by the State under contracts awarded after public procurement 
procedures. The contention of the supermarket was that this scheme constituted State aid for the farmers 
and slaughterhouses (and the meat retailers), which was unlawful since it had not been notified to the 
European Commission. It therefore asked the French courts to set aside its obligation to pay the tax.  
29 For his arguments see para 115 of his Opinion of 30 Aril 2002 in Case 126/00, GEMO SA 
30 For his arguments see para 116 of his Opinion of 30 April 2002 in Case 126/00, GEMO SA 
31 Opinion of A.G. Jacobs of 30 April 2002 in Case 126/00, GEMO SA, para 118  
32 Case C-387/92, Banco Exterior de España, [1994] ECR I-877  
33 An Italian company challenged a port tax imposed on loading and unloading goods in specified ports. 
Part of the proceeds went to public undertakings entrusted with various tasks in those ports, including 
loading and unloading goods. The Italian company stated that the tax imposed constituted State aid, while 
the Italian authorities argued that the charge was necessary to distribute the costs of the public loading and 
unloading services provided by the beneficiaries. 
34 Opinion of Advocate-General Stix-Hackl of 7 November 2002 in Joint Cases C-34/01, C-38/01, para. 
161 
35 Opinion of Advocate-General Léger, Case C-280/00, Altmark Trans GmbH, 14 January 2003; The fact 
that the ECJ reopened the oral examination of the case, constitutes proof that it concerns a fundamental 
case. It only happened once before that an Advocate-General had to take two conclusions: Case C-120/78, 
Cassis de Dijon, 20 February 1979, ECR 1979 Page 00649  



formal or procedural nature.”36 Additionally, the approach would not appear to be 
capable of guaranteeing a sufficient degree of legal certainty. According to Mr. Léger, it 
would be extremely difficult to know what is covered by the expression ‘direct and 
manifest link’. 
 
2.3.2. The ECJ 
 
2.3.2.1. The four conditions 
 
On 24 July 2003, the European Court of Justice took its decision in the Altmark Case.37 
In its ruling, the ECJ did not follow the opinion of Advocate-General Léger. Instead the 
Court stated that public subsidies intended to enable the operation of SGEI38 are not 
caught by Article 87 (1) EC where such subsidies are to be regarded as compensation for 
the services provided by the recipient undertakings in order to discharge public service 
obligations. Nevertheless, the ECJ added that for such compensation to escape 
classification as State aid in a particular case, a number of conditions must be satisfied. 
First of all, the recipient undertaking must actually have public service obligations to 
discharge and the obligations must be clearly defined.39 Second, the parameters on the 
basis of which the compensation is calculated must be established in advance in an 
objective and transparent manner.40 Third, the compensation cannot exceed what is 
necessary to cover all or part of the costs incurred in the discharge of public service 
obligations, taking into account the relevant receipts and a reasonable profit for 
discharging those obligations.41 Fourth, where the undertaking which is to discharge 
public service obligations, in a specific case, is not chosen pursuant to a public 
procurement procedure, the level of compensation needed must be determined on the 
basis of an analysis of the costs which a typical undertaking, well run and adequately 
provided with means of transport so as to be able to meet the necessary public service 
requirements, would have incurred in discharging those obligations, taking into account 
the relevant receipts and a reasonable profit for discharging the obligations.42  
 
Clearly defined public service obligations 
The recipient undertaking must actually have public service obligations to discharge and 
the obligations must be clearly defined. According to the ECJ this condition is fulfilled if 
it is clear from the national legislation and/or the licences at issue that the public service 
obligations were imposed on the undertaking in question.43 

                                                 
36 Opinion of Advocate-General Léger, Case C-280/00, Altmark Trans GmbH, 14 January 
2003,consideration 84 
37 Case C-280/00, Altmark Trans GmbH, 24 July 2003, ECR 2003 Page 00000 
38 In the Atlmark Trans Case, the operation of urban, suburban or regional scheduled transport services 
39 Case C-280/00, Altmark Trans GmbH, 24 July 2003, ECR 2003 Page 00000, para. 89 
The ECJ has followed in this the opinion of Advocate-General Jacobs 
40 Case C-280/00, Altmark Trans GmbH, 24 July 2003, ECR 2003 Page 00000, para. 90 
41 Case C-280/00, Altmark Trans GmbH, 24 July 2003, ECR 2003 Page 00000, para. 92 
42 Case C-280/00, Altmark Trans GmbH, 24 July 2003, ECR 2003 Page 00000, para. 93 
43 The Banco Exterior de Espana case can serve as an example (Case C-387/92, ECR 1994 Page I-877). In 
this case a Spanish law exempted all public banks from the payment of taxes. The Spanish law however did 
not indicate that the advantage was intended as a quid pro quo for the fulfilment of general interest 



The amount of compensation 
Two other conditions that have to be fulfilled, concern the calculation of the amount of 
compensation: the parameters on the basis of which the compensation is calculated must 
be established beforehand in an objective and transparent manner; the compensation may 
not exceed what is necessary to cover the costs incurred in the discharge of the public 
service obligations. In other words, the Member States are free to calculate the amount of 
financial support in their own way, according to their own calculation method. The ECJ 
only requires that the calculation method is known before the calculation actually takes 
place so that the calculation can take place in an objective and transparent manner.44 
Further the ECJ requires that the compensation by no means may exceed what is 
necessary to cover the costs incurred in the discharge of the public service obligations. 
The problem here is the lack of control. Who is going to control the Member States in 
granting financial compensation, according to their own calculation method, to certain 
undertakings?45 Only measures that compensate more than necessary are required to be 
brought under the attention of the Commission. But a Member State is never going to 
state on its own to the Commission that it has contributed more than was necessary. A 
common calculation method at the European level could be the solution to this problem. 
In some cases, sector specific legislation has laid down specific rules for the calculation 
of the extra cost of public service obligations. In public transport, Council Regulation 
1191/6946 laid down rules with regard to the calculation of compensation. Directives 
97/33/EC47 and 2002/22/EC give an indication of how to calculate the extra cost of public 
services obligations in the telecommunication sector.48 In the Poste Italiana case of 12 
March 2002, the Commission has given an indication of how to calculate the amount of 
financial support in the Postal sector.49 Perhaps these sector-specific indications of how 
                                                                                                                                                 
obligations nor did it define exactly any such obligations. The ECJ decided that the tax exemption 
constituted state aid within the meaning of Article 87 EC.  
44 See also Commission Directive 2000/52/EC of 26 July 2000 amending Directive 80/723/EEC on the 
transparency of financial relations between Member States and public undertakings, L 193/74, 29/07/2000; 
Article 1(2) of this Directive requires that the Member States shall ensure that the financial and 
organisational structure of an undertaking entrusted with the provision of SGEI is correctly reflected in 
separate accounts, so that full details of the methods by which costs and revenues are assigned or allocated 
to different activities emerge clearly.  
45 Besides this the Commission also loses the possibility to control the scope of mission of the services in 
question. Under the state aid rules the Commission had the possibility to keep an eye on what Member 
States declared to be services of general economic interest. For an example, see the Kinderkanal and 
Phoenix Case, NN 70/98, 24/02/1999, OJ C 238, 21/08/1999. The Commission stated in this case that 
Germany did not abuse its competence by defining a children channel and an event and documentation 
channel as part of the public service remit of broadcasting.  
46 Council Regulation (EEC) No 1191/69 of 26 June 1969 on action by Member States concerning the 
obligations inherent in the concept of a public service in transport by rail, road and inland waterway, OJ L 
156, 28/06/1969, Page 0001-0007 as last amended by Council Regulation (EEC) 1893/91, OJ L 169, 
29/06/1991, Page 0001 
47 Directive 97/33/EC of 30 June 1997 on interconnection in Telecommunications with regard to ensuring 
universal service and interoperability through application of the principles of Open Network Provision, OJ 
L 199/32, 26/07/1997. This Directive is no longer in force. 
48 Directive 2002/22/EC of 7 March 2002 on universal service and users’ rights relating to electronic 
communications networks and services, OJ L 108/51, 24/04/2002  
49 First of all the Commission made a reference to the separate certified accounts of Poste Italiana. Even 
before the entry into force of the Postal Directive (2002/39/EC of 10 June 2002, OJ L 176/21, 5/07/2002), 
Poste Italiana had put in place a separate accounting system that complied with the wording of the spirit of 



to calculate the amount of compensation can serve as the first step towards a common 
system of cost calculation of SGEI. 
 
Public procurement procedure 
The last condition to be satisfied is that, where the undertaking which is to discharge 
public service obligations is not chosen in a public procurement procedure, the level of 
compensation needed has to be determined on the basis of an analysis of the costs which 
a typical undertaking, well run, would have incurred in discharging the public service 
obligations, taking into account the relevant receipts and a reasonable profit for 
discharging the obligations.  
In its argumentation, the ECJ states that a public procurement procedure allows for the 
selection of the tenderer capable of providing those services at the least cost to the 
community.50  
The second part of this criterion will probably need further investigation, since the ECJ is 
not explaining what kind of undertaking should be regarded as a “typical one”. Neither is 
the ECJ saying which parameters should be used in the analysis of the costs.51 Further, it 
is not clear how to know the costs of a typical undertaking in the same sector, which is 
not entrusted with a public service mission? Are undertakings in the same sector under an 
obligation to give insight in their internal, business documents?  
 
2.3.2.2. Non compliance with one of the conditions 
 
The four conditions, established by the ECJ, are cumulative: compliance with all four 
conditions is needed to avoid the State aid rules.52 What if one condition has not been 
fulfilled? Can Article 86(2) EC be of any help in such a case? In theory this question can 
be answered affirmatively. In practice, however, Article 86(2) EC will be of no help if 
condition one or three is not fulfilled.53 Only if a Member State has not complied with 
condition two or four, an appeal on Article 86(2) EC can be successful.  
 
3. The relationship between SGEI, State aid and Public Procurement 
 
It was in the context of the privatisation of public enterprises that the Commission first 
mentioned that the organization of an open, transparent, and unconditional bidding 
procedure54 may be a suitable tool for excluding doubts as to the compatibility of the 
                                                                                                                                                 
the Directive  and allows for a calculation of the extra cost of every service Poste Italiana has to provide 
subject to a general service obligation. Secondly, in calculating  the cost, the Commission paid attention to 
a number of factors such as the historically low efficiency of the Italian postal operator, the reduced 
number of postal items per capita sent in Italy relative to the size of the network, and especially the very 
heavy burden imposed by the preferential tariff for the press and non-profit publications.  
50 Case C-280/00, Altmark Trans GmbH, 24 July 2003, ECR 2003 Page 00000, para. 93 
51 This issue could also be an argument for drawing up a common calculation method at European level. 
52 The ECJ states in paragraph 94 that a State measure which does not comply with one or more of the 
conditions must be regarded as State aid. 
53 When condition one is not fulfilled, there’s no proof that it concerns an undertaking entrusted with the 
provision of SGEI. And in the Ferring case the ECJ ruled that Article 86(2) EC may not be relied upon to 
save State financing which would overcompensate. 
54 An open, transparent, and unconditional bidding procedure is used when the State sells its properties. The 
State will sell to the highest bidder. A public procurement procedure on the other hand is used when the 



purchase price with Article 87(1) EC.55 In a later stage, the Commission recommended 
open and transparent procedures as a tool for excluding State aid in areas other than 
privatisations.56 More recently, the Commission has considerably extended its practice of 
relying on open, transparent procedures to detect possible State aid elements.57 One area 
has been that of payments made by the State to undertakings entrusted with the operation 
of SGEI. 
 
As stated before, the Commission long took the view that financial assistance granted by 
Member States to undertakings entrusted with the provision of SGEI did not constitute 
State aid within the meaning of Article 87 (1) EC where such assistance was intended 
only to offset the additional charges imposed by the state for public service reasons. 
Strangely enough, the Commission refused to accept this in the context of public 
broadcasting financing.58 In such cases, the Commission presumed the existence of State 
aid wherever no open, transparent, and competitive procedure had been applied. The 
Commission’s approach, whereby it presumes the existence of State aid wherever no 
open and transparent procedure had been carried out, has been supported by recent case 
law of the CFI.59 The Ferring judgement,60 on the other hand, clarified that the 
Commission was no longer entitled to treat cases which involve State measures that are 

                                                                                                                                                 
State is spending money. A situation where the State puts out a public service provision could serve as an 
example. The State will try to spend as little money as possible. Both procedures can be qualified as open, 
transparent, and competitive procedures. See E.Manunza, EG-aanbestedingsrechtelijke problemen bij 
privatisering en bij de bestrijding van corruptie en georganiseerde criminaliteit, 2001. 
55 For further information on this topic see E. Manunza, EG-aanbestedingsrechtelijke problemen bij 
privatisering en bij de bestrijding van corruptie en georganiseerde criminaliteit, 2001, p. 230/ A. Bartosch, 
The Relationship between Public Procurement and State Aid Surveillance-the Toughest Standard Applies?, 
Common Market Law Review 39, 2002 Kluwer Law International, p. 551-576 / XXIst Report on 
Competition Policy (1991), para. 248 / XXIInd Report on Competition Policy (1992), para. 464 / XXIIIrd 
Report on Competition Policy (1993), paras. 403-404 
56For example, the Commission stated in its 1997 Communication on State aid elements in sales of land and 
buildings by public authorities (OJ 1997, C 209/3, para. II(2)) that a sale of public land and buildings would 
not involve State aid if it followed a well-publicized, open and unconditional bidding procedure resulting in 
either the highest or the only bid being accepted. 
57 A. Bartosch, The Relationship between Public Procurement and State Aid Surveillance-the Toughest 
Standard Applies?, Common Market Law Review 39, 2002 Kluwer Law International, p. 551-576 
58 Commission Decision, 22 March 1999, Case NN 70/98, para. 6.1.1-Kinderkanal and Phoenix, where the 
Commission refused the argument put forward by the Member State that the financial contributions granted 
to ARD and ZDF in connection with the establishment and the operation of these channels merely 
constituted a consideration in return for the fulfillment of a specific public remit. The Commission held that 
for a financial advantage to be accepted as no more than a compensation for the burdens connected with 
public service obligations, such remuneration had to be set according to market conditions. Setting the 
remuneration according to market conditions was seen to require that all those interested in fulfilling the 
task had been given a chance of submitting their price offers, and that the one finally entrusted with the task 
had been selected by reference to objective and justified criteria/Commission Decision, 29 September 1999, 
Case NN 88/98, BBC News24, where the Commission refused the argument put forward by the UK 
authorities that the funds transferred to BBC for the purpose of financing the channel BBC News24 merely 
compensated for the fulfillment of the legitimate public service obligations carried out by BBC and thus did 
not confer any economic advantage within the meaning of Article 87(1) EC. 
59 Case T-106/95, Fédération Française des Sociétés d’ Assurance (FFSA) and Others v. Commission, 
[1997] ECR II-229 / Case T-46/97, Sociedade Independente de Comunicação (SIC) v. Commission, [2000] 
ECR II-2125. 
60 Case C-53/00, Ferring v. ACOSS, judgment of 22 Nov. 2001, nyr. 



mere compensations for costs associated with the fulfilment of services lying in the 
general public interest under Article 87(1) EC and to require Member States to notify 
them pursuant to Article 88(3) EC. The Commission’s approach, whereby it required an 
open and transparent procedure in order to prevent a presumption of State aid, was no 
longer accepted by the ECJ. The ECJ ruled that for such cases to escape infringement of 
Article 87(1) EC, it is not necessary for the Member State to show that the consideration 
granted has been set according to market conditions, but alternatively that it does not 
exceed the net costs associated with the fulfilment of the specific public service tasks at 
issue.61 With the judgment of the ECJ in the Altmark case, the ECJ appeared to be taking 
another road. The ECJ ruled in this case that “where the undertaking which is to 
discharge public service obligations is not chosen in a public procurement procedure, the 
level of compensation needed has to be determined on the basis of an analysis of the costs 
which a typical undertaking, well run and adequately provided with means of transport so 
as to be able to meet the necessary public service requirements, would have incurred in 
discharging those obligations, taking into account the relevant receipts and a reasonable 
profit for discharging the obligations.”  
 
The interpretation of this fourth criterion can be twofold. Or the ECJ promoting the usage 
of public procurement procedures, or the ECJ is declaring that the selection of companies 
for the delivery of SGEI may be done without the usage of a public procurement 
procedure.  
 
 

                                                 
61 A. Bartosch, The Relationship between Public Procurement and State Aid Surveillance-the Toughest 
Standard Applies?, Common Market Law Review 39, 2002 Kluwer Law International, p. 551-576. 
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