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Introduction
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Contents/Subjects
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Preface

On November 6, 2019, we had the pleasure of hosting a congress at Tilburg University,
sponsored by the Deloitte Tax Assurance Fund, around the theme of “Co-operative
Compliance and ICAP around the globe”. At the conference, tax academics and
professionals from many countries related the state of affairs on this theme in their
respective jurisdictions. The objectives of the congress were to bring the international
knowledge on the subject together, to learn from each other’s experience with all the
various systems and to take the development of this particular field of taxation one-step
further. In view of the many interesting discussions and positive reactions, we are
hopeful of having succeeded in these ambitions.

To further the objectives, we asked all contributors to the congress to produce an
analytic paper on their respective jurisdictions and this book is the result of their
efforts. We think the various chapters paint an inclusive and up-to-date picture and we
are proud to be able to present it to you. The book starts with a general introduction on
the subject, followed by two perspectives on ICAP: one from the OECD and one from
a participating tax administration. These are followed by the country reports in
alphabetical order and a chapter on the main issue in international tax disputes, which
is transfer pricing. The final chapter briefly reviews the collected contributions and
contains some concluding remarks.

We very much enjoyed editing this book and in the process learned a great deal
on the congress subject. It has certainly given us many fresh ideas and perspectives and
we hope it will do the same for you.

Ronald Russo
Ronald Hein

Tilburg, February 2020
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CHAPTER 1

Introduction: An Investigation of
Co-operative Compliance Regimes and the
ICAP
Mário H. Martini

§1.01 OBJECTIVES OF THE BOOK AND METHODOLOGICAL
CONSIDERATIONS

This book investigates the latest developments regarding Co-operative Compliance and
the International Compliance Assurance Programme (ICAP) in twelve selected coun-
tries,1 and which connections between Co-operative Compliance and the ICAP can be
identified in these countries.

While there are of course many differences between countries, such as differ-
ences in culture, legal tradition, economic development, political environment, the
primary objective of this book was to determine which similar pillars and procedures
were adopted in the Co-operative Compliance approaches investigated. Some of the
specific elements reviewed were the following:

– work in the present;
– real-time consultation procedures;
– appeal procedures within the program;
– the possibility to “agree to disagree” and to continue Co-operative Compliance

in cases of litigation;
– the regulatory framework of the program (whether it is provided in tax

regulations, guidelines or tax administrations’ practices);
– whether the participation in the program is mandatory or voluntary;

1. Australia, Austria, Canada, Germany, Italy, Japan, Netherlands, Norway, Poland, Spain, the U.K.
and the U.S.
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– whether a formal instrument must be executed between the parties;
– the obligation to have a tax control framework (TCF) in place;
– risk assessment of taxpayers;
– criteria to enter the program;
– risk management strategies within tax authorities;
– whether the taxpayer must “clear its past” before it can join the program;
– the range of taxes covered by the program;
– whether the tax audit plan of the tax administration is shared with the

taxpayers.

By looking at these specific elements, and whether they were inserted in the
Co-operative Compliance approaches of the selected countries, two research questions
were formulated:

(1) Which are the specific mechanisms adopted in the Co-operative Compliance
approaches of the selected jurisdictions?

(2) Can connections between Co-operative Compliance and the ICAP be identi-
fied?

The jurisdictions selected were the eight originally party to the ICAP,2 i.e.,
Australia, Canada, Italy, Japan, the Netherlands, Spain, the United Kingdom (U.K.) and
the United States (U.S.). In addition, of the eleven new jurisdictions that joined the
ICAP 2.03 as of March 26, 2019, four were included in the review, i.e., Austria,
Germany, Norway, Poland. Of the twelve jurisdictions thus selected, Germany and
Poland did not have any Co-operative Compliance approach implemented when they
joined the ICAP 2.0. Canada had a risk assessment approach implemented when it
joined the ICAP.4 And all other nine jurisdictions (Australia, Italy, Japan, the Nether-
lands, Spain, the U.K. and the U.S., at the time of the ICAP; Austria and Norway at the
time of the ICAP 2.0) had some sort of Co-operative Compliance approach imple-
mented when they joined.5

Country reporters were selected among reputable tax professionals and tax
academics who had previous experience with Co-operative Compliance and/or with
ICAP. First, they were asked to describe the current status of Co-operative Compliance
and the ICAP in their jurisdictions in the form of a country report. Second, to present

2. OECD/FTA (2018). International Compliance Assurance Programme Pilot Handbook. Paris: OECD
Publishing (Mar. 4, 2019), https://www.oecd.org/tax/forum-on-tax-administration/publications
-and-products/international-compliance-assurance-programme-pilot-handbook.pdf.

3. OECD/FTA (2019). International Compliance Assurance Programme Pilot Handbook 2.0. Paris:
OECD Publishing (Apr. 3, 2019), http://www.oecd.org/tax/forum-on-tax-administration/
publications-and-products/international-compliance-assurance-programme-pilot-handbook-2.0.
pdf.

4. OECD (2013). Co-operative Compliance: A Framework—From Enhanced Relationship to Co-
operative Compliance. Paris: OECD Publishing (Mar. 5, 2019), doi:https://dx.doi.org/10.1787/9
789264200852-en, pp. 22-23.

5. OECD (2019). Tax Administration 2019: Comparative Information on OECD and Other Advanced
and Emerging Economies. Paris: OECD Publishing (Nov. 3, 2019), doi:https://doi.org/10.1787/
74d162b6-en, Annex A, Table A.150.
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their findings in a Conference organized by the Fiscal Institute Tilburg, held on
November 6, 2019 at Tilburg University. During the Conference, a representative from
the Organisation for Economic Co-operation and Development (OECD) exposed about
the lessons learned in the ICAP and the respective improvements implemented in the
ICAP 2.0. A representative from the Dutch Tax Administration shared some practical
experiences they had with the ICAP and the challenges of acting as a lead country in the
program. Further practical experiences were shared by a big four transfer pricing
specialist, who discussed the current relevance of double taxation resulting from
transfer pricing adjustments and the limitations of the ICAP to solve this problem
conclusively. Third, the reporters were asked to incorporate the discussions and inputs
from the Conference in their final country reports.

Although the reporters were free to describe their countries’ experiences in their
own words, they were all asked to address the same questions, structured in the form
of a questionnaire (Annex A), so that all the reports would essentially cover the same
features of their domestic relationship approaches and the ICAP experiences. The
questionnaire contained four groups of questions. In the first group, questions one and
two aimed at assessing the tax compliance and tax policy environment in the selected
countries. The second group is comprised of questions three and five, adapted from the
questions of the OECD 2013 publication6 but not restricted to formally structured
Co-operative Compliance programmes, including any “programs that regulate the
relationship between companies and tax authorities.” The third group, comprised of
question four, investigated the specific elements and mechanisms related with Co-
operative Compliance existing in each country. The fourth group, which corresponds
to question six, questioned about possible connections between existing national
Co-operative Compliance programmes and the ICAP.

§1.02 DELIMITATION OF THE STUDY

Because Co-operative Compliance is a relatively new experience, which started in only
a few countries in mid-2000s,7 it still lacks a uniform understanding of its definition,8

and a consensus9 on which specific elements and mechanisms make up Co-operative

6. OECD (2013), supra n. 4, pp. 31-35.
7. Id., pp. 21-24.
8. Note that the OECD, in publications from 2008 and 2013, gave its vision on what should be

general pillars of Co-operative Compliance, and made important contributions to its promotion
and adoption across the world but, because of its political background, the OECD is unable to
prescribe specific elements and mechanisms which should be expected from Co-operative
Compliance. See OECD (2013), supra n. 4, p. 3, where the OECD states that “strict parameters
and guidance would not be compatible with different cultures of its members.”

9. Russo, R. & Martini, M.H. (2019). The International Compliance Assurance Programme Re-
viewed: The Future of Cooperative Tax Compliance? Bulletin for International Taxation, IBFD,
452-463.: “In the 2013 OECD report, in which the members of the Large Business Network
responded to a survey representing 21 countries, it was noted that Austria, Canada, Denmark,
South Africa and Sweden were jurisdictions in which cooperative compliance regimes were in
place in 2012. The 2017 OECD report, in which the survey was replied to by 55 tax administra-
tions, found different conclusions regarding these same countries. It affirmed that none of them
had a cooperative compliance programme in place neither in 2014 nor in 2015, and that Austria,

Chapter 1: Introduction §1.02
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Compliance. At the same time, Co-operative Compliance is necessarily country-
specific, which by definition makes it susceptible to cultural, political and economic
influences.

For the purposes of the present study, the pillars put forward by the OECD in its
200810 and 201311 publications12 were taken as the paradigm to establish whether a
given country has truly adopted Co-operative Compliance. Beside these pillars other
elements were also observed, such as the abovementioned “work-in-the-present”
approach; real-time consultation procedures; possibility to “agree to disagree,” i.e.,
continued Co-operative Compliance even in cases of litigation.

§1.03 THEORETICAL BACKGROUND: FROM AUTHORITY TO
CO-OPERATION

During the past decades, theoretical and empirical researches have been conducted to
determine what motivates taxpayers to pay taxes. By identifying these factors, it was
expected that more effective tax systems could be created.

Tax studies which followed Becker’s theory of crime13 put forward the idea that
taxpayers, as utility maximizers, always make a cost-benefit analysis to decide whether
or not to pay taxes. Therefore, as demonstrated by Allingham & Sandmo14 and
Srinivasan,15 the weaker the deterrence mechanisms (audit probability and penalty
rate), or the higher the tax rates, the lower the degree of tax compliance is expected to
be. Under these assumptions, tax systems will tend to adopt strict and punitive
regulations. Tax administrations should make their power noticed and as such, in the
relationship with taxpayers, they should adopt a role based on authority and control.

However, a robust body of literature, produced mainly as of the late 1980s,
brought up assorted theoretical arguments and empirical evidence demonstrating that
there are many other factors besides a mere cost-benefit (or risk-reward) analysis
which influence taxpayers’ decisions on whether or not to pay taxes.

Denmark and Sweden were only implementing programmes in 2014-2015. Unless those
countries abandoned their cooperative compliance programmes between 2012 and 2014-2015,
the most likely explanation for the conflicting replies is the lack of a common understanding of
a definition of cooperative compliance.”

10. OECD (2008). Study into the Role of Tax Intermediaries. Paris: OECD Publishing (Mar. 20, 2019),
http://www.oecd.org/tax/administration/39882938.pdf.

11. OECD (2013), supra n. 4.
12. The OECD, in its 2008 and 2013 publications on Co-operative Compliance, puts forward the

following pillars for tax administrations: commercial awareness, impartiality, proportionality,
openness through disclosure and transparency, and responsiveness, and the implementations of
risk assessment and internal governance mechanisms within the tax administrations’ bodies.
For taxpayers, it proposes disclosure and transparency, and the implementation of effective tax
control framework.

13. Becker, G. S. (1968). Crime and Punishment: An Economic Approach. Journal of Political
Economy, 72(2), 169-217. (Nov. 20, 2019), doi:https://doi.org/10.1086/259394.

14. Allingham, M. G., & Sandmo, A. (1972). Income Tax Evasion: A Theoretical Analysis. Journal of
Public Economics, 1(3-4), 323-338.

15. Srinivasan, T. N. (1973). Tax Evasion: A Model. Journal of Public Economics, 2(4), 339-346.
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To begin with, Smith & Kinsey16 noted that some non-compliance is actually
unintentional, and therefore unlikely to be affected by deterrence mechanisms. Alm,
McClelland & Schulze17 found empirical evidence demonstrating that, different from
what common sense might suggests, most individuals actually pay taxes even when it
is unlikely that they will be caught and penalized. Cowell & Gordon,18 Levi19 and
Moore20 suggested that taxpayers are more willing to pay taxes when they perceive that
the Government will provide benefits corresponding to the taxes paid (fiscal exchange
theory). Frey21,22 proposed the existence of intrinsic motivations to pay taxes, known
as tax morale. According to Snavely,23 tax behavior is influenced by the social norms
of the group of which the taxpayers are part, i.e., individuals adopt behaviors
corresponding with how they believe others from their group will behave (social
influence theory). Frey & Feld24 proposed a psychological contract theory, according to
which individuals pay taxes in proportion to their ability to participate in the govern-
ment: the more directly they participate, the more taxes they are prepared to pay.
Wenzel25 suggested that taxpayers are also influenced by factors such as (their own)
reputation, justice and fairness. McKerchar & Evans26 identified the main motivation to
pay taxes in the ideas of justice and equitable treatment (equity theory).

The slippery-slope theory, proposed by Kirchler, Hoelzl & Wahl,27 integrated the
intrinsic and extrinsic motivators to pay taxes. The extrinsic motivator is the individu-
als’ perception of the authority’s power (potential to detect and punish tax evasion).
The intrinsic motivator derives from the trust in authorities, belief in authorities’

16. Smith, K. W., & Kinsey, K. A. (1987). Understanding Taxpaying Behavior: A Conceptual
Framework with Implications for Research. Law & Society Review, 639-663. (Nov. 20, 2019),
https://www.jstor.org/stable/3053599.

17. Aim, J., McClelland, G. H., & Schulze, W. D. (1992). Why Do People Pay Taxes?. Journal of
Public Economics, 48(1), 21-38. doi:10.1016/0047-2727(92)90040-M.

18. Cowell, F. A., & Gordon, J. P. (1988). Unwillingness to Pay: Tax Evasion and Public Good
Provision. Journal of Public Economics, 36(3), 305-321. (Nov. 20, 2019), doi:https://doi.org/1
0.1016/0047-2727(88)90013-8.

19. Levi, M. (1988). Of Rule and Revenue. University of California Press.
20. Moore, M. (2004). Revenues, State Formation, and the Quality of Governance in Developing

Countries. International Political Science Review, 25(3), 297-319. (Nov. 20, 2019) doi:https://
doi.org/10.1177/0192512104043018.

21. Frey, B. S. (1994). How Intrinsic Motivation Is Crowded Out and In. Rationality and Society,
6(3), 334-352.

22. Frey, B. S. (1997). Not Just for the Money: An Economic Theory of Personal Motivation. Edward
Elgar Publishing.

23. Snavely, K. (1990). Governmental Policies to Reduce Tax Evasion: Coerced Behavior Versus
Services and Values Development. Policy Sciences, 23, 57-72. (Nov. 20, 2019), doi:https://doi.
org/10.1007/BF00136992.

24. Frey, B. S., & Feld, L. P. (2002). Deterrence and Morale in Taxation: An Empirical Analysis.
CESifo Working Paper Series No. 760. (Nov. 20, 2019), https://ssrn.com/abstract=341380.

25. Wenzel, M. (2002). The Impact of Outcome Orientation and Justice Concerns on Tax Compli-
ance: The Role of Taxpayers’ Identity. Journal of Applied Psychology, 87(4). (Nov. 20, 2019),
doi:10.1037/0021-9010.87.4.629.

26. McKerchar, M., & Evans, C. (2009). Sustaining Growth in Developing Economies Through
Improved Taxpayer Compliance: Challenges for Policy Makers and Revenue Authorities.
eJournal of Tax Research, 7(2), 171-201.

27. Kirchler, E., Hoelzl, E., & Wahl, I. (2008). Enforced Versus Voluntary Tax Compliance: The
“Slippery Slope” Framework. Journal of Economic Psychology, 29(2), 210-225, (Nov. 20, 2019),
doi:10.1016/j.joep.2007.05.004.

Chapter 1: Introduction §1.03

5



benevolence, services and engagement. The main point is that taxpayer’s perception of
the power of the tax authorities and taxpayer’s trust in the tax authorities can achieve
the same level of tax compliance, but there is an optimal equilibrium to be achieved
between power and trust.

It must be noted that significant differences28 exist between individual and
corporate taxpayers, meaning caution is required when applying the conclusions
reached for individuals to corporations. A bridge still needs to be built to connect
individuals’ motivators to pay taxes with corporates’ motivators. A suggestion,
adopted by the OECD,29 was to use “tax certainty” for corporates in the place of “tax
morale,” which is used for individuals.

These theoretical and empirical instances demonstrate that there are situations
where deterrence mechanisms (enforcement and control) are not the reason, or not the
main reason, why taxpayers pay taxes. It appears that a significant portion of taxpayers
will simply pay their taxes30 irrespective of the existence of power and authority.

By realizing that authority is not the only factor which influences tax compliant
behaviors, tax administrations started to conceive new policies and objectives in the
design of tax systems. It became clear that tax administrations’ limited resources would
be more efficiently used if cooperative taxpayers were treated differently from unco-
operative and even fraudulent ones. Why should tax administrations devote the same
amount of resource to such different groups of taxpayers? Tax reviews, audits and
inspections should logically be more intense with regard to taxpayers which pose
higher risks of non-compliance. Conversely, taxpayers who have a willingness to
comply with tax regulations may not even need to be audited or inspected at all.

§1.04 CO-OPERATIVE COMPLIANCE EVOLUTION AND THE ARRIVAL
OF THE ICAP

Recent developments, aligned with the theoretical and empirical background discussed
above, indicate that the “cops and robbers” approach, a model which has been

28. To name some examples of these differences: the tax calculation of corporate taxpayers is a
much more complex process; corporate taxpayers count with the services of very specialized tax
intermediaries; corporations usually operate in a much wider geographical reach, creating tax
arbitrage opportunities not commonly available to individuals.

29. OECD (2019). Tax Morale: What Drives People and Businesses to Pay Tax?. Paris: OECD
Publishing (Sep. 27, 2019), https://www.oecd-ilibrary.org/sites/f3d8ea10-en/index.html?
itemId=/content/publication/f3d8ea10-en&mimeType=text/html, p. 37: “There is relatively
little research and data on business tax morale currently available … . A recent OECD tax
certainty survey of MNEs … provides a useful proxy to open the debate on business tax morale
in developing countries. Simply put, when MNE’s perceive low tax certainty they may be less
likely to participate actively or positively in the tax system (or at least the parts that are most
uncertain). As tax certainty is only a proxy of tax morale, it presents some limitations, thus while
the conclusions derived from the analysis point to some policy implications, further research is
needed.”

30. Alm, McClelland & Schulze (1992), supra n. 16.
The Internal Revenue Service reported in 2019 that, from 2011 to 2013, voluntary

compliance in the U.S. was higher than 80%. (Oct. 4, 2019), https://www.irs.gov/pub/irs-pdf
/p1415.pdf, p. 9.
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governing the interactions between taxpayers and tax administrations for many years,
is becoming obsolete. Events such as the increased complexity of tax regulations,31

higher tax uncertainties,32 increased transparency,33 shrinking budgets of tax admin-
istrations,34 civil society and non-governmental organisation’s scrutiny over multina-
tional enterprise’s (MNE’s) tax affairs, are turning the “cops and robbers” approach too
inefficient and unattractive both for taxpayers and for tax administrations.

From the taxpayers’ standpoint, the “cops and robbers” approach leads to high
administrative and tax consulting costs while, at the same time, tax positions remain
very uncertain. On the other side, due to the evolving complexity and international-
ization of commercial relations,35 tax administrations need an ever-increasing amount
of resources to catch up with the tax affairs of big multinational conglomerates acting
on a global scale.

The early 2000s saw a reevaluation of the traditional way that taxpayers and tax
administrations have been interacting with each other, consolidating the ideas of more
co-operation-based interaction. The first countries to adopt relationship approaches
based on trust, collaboration and co-operation, using deterrence as a tool of last resort
only, were Australia (2001), South Africa (2004), Ireland (2005), the Netherlands
(2005), the U.S. (2005) and the U.K. (2006).36

In 2008, the OECD analyzed the experiences of three of these countries37 and
proposed the development of a:

more collaborative, trust-based relationship … between revenue bodies and large
corporate taxpayers who abide by the law and go beyond statutory obligations to
work together co-operatively.38

That was called the “enhanced relationship,” an approach based on the experi-
ences of Ireland, the Netherlands and the U.S., in which tax administrations should
behave with “commercial awareness, impartiality, proportionality, openness through
disclosure and transparency, and responsiveness,” while the taxpayers should behave
by “providing disclosure and transparency.” From those behaviors, it was expected
that a tax environment with trust and co-operation would be created.39 In 2013, the

31. The World Bank, Doing Business project (2018). Time to prepare and pay taxes (hours). The
World Bank Group. (Apr. 4, 2019), https://data.worldbank.org/indicator/IC.TAX.DURS.

32. IMF & OECD (2019). Progress Report on Tax Certainty: IMF/OECD Report for the G20 Finance
Ministers and Central Bank Governors. Paris: OECD Publishing (Nov. 20, 2019), http://www.
oecd.org/tax/tax-policy/g20-report-on-tax-certainty.htm.

33. McKinsey & Company: McKinsey Global Institute (2016). Digital Globalization: The New Era of
Global Flows. (May, 27, 2019), https://www.mckinsey.com/~/media/McKinsey/Business%2
0Functions/McKinsey%20Digital/Our%20Insights/Digital%20globalization%20The%20new
%20era%20of%20global%20flows/MGI-Digital-globalization-Full-report.ashx.

34. OECD/FTA (2012). Working Smarter in Structuring the Administration, in Compliance, and
Through Legislation. Paris: OECD Publishing, p. 7. OECD (2019), supra n. 5, p. 121.

35. McKinsey & Company (2016), supra n. 32.
36. OECD (2013), supra n. 4, pp. 21-24.
37. Ireland, the Netherlands and the USA.
38. OECD (2008), supra n. 10, p. 39.
39. Id., pp. 40; 77-86.
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OECD replaced the terminology “enhanced relationship” by “Co-operative Compli-
ance.”40 On the same occasion, the OECD stressed the necessity for taxpayers to
implement an effective TCF,41 and the need for tax administrations to put in place risk
assessment and internal governance mechanisms.

Especially after the 2013 OECD publication,42 the term “Co-operative Compli-
ance” has been widely adopted to refer to any approach which promotes a relationship
between taxpayers and tax administrations based on trust, collaboration and co-
operation. But because there is not yet a uniform understanding of Co-operative
Compliance definition, the pillars and procedures adopted by each country may vary
considerably.

The number of countries adopting Co-operative Compliance, which was at least
six in 200843 and seventeen in 2012,44 went up to eighteen in 201545 and twenty-two in
2017.46 There were at least eight additional countries implementing Co-operative
Compliance in 2017, which could result in around thirty countries with Co-operative
Compliance implemented after 2017.

In 2018, a group of eight OECD countries47 launched the ICAP,48 a multilateral
risk assessment program which puts the pillars of Co-Operative Compliance on an
international level.49 A second pilot50 followed in 2019 with eleven additional coun-
tries.51

The ICAP is an international and multilateral risk assessment and assurance
program, where taxpayers have the opportunity to present and discuss with multiple
tax administrations any risks with an international taxation connection. Its drivers are:
(i) better and more standardized information for transfer pricing risk assessment; (ii) a
global mutual agreement procedure (MAP) review; (iii) well-established MNE compli-
ance frameworks; (iv) advances in international collaboration; (v) providing a path-
way to improved tax certainty for low or medium risk MNE groups; and (vi)
capitalizing on the multilateral context to provide greater certainty for MNEs and tax
administrations.52

40. OECD (2013), supra n. 4, pp. 16-17.
41. OECD (2016). Co-operative Tax Compliance: Building Better Tax Control Frameworks.
42. Id.
43. Id., p. 21.
44. Id., pp. 22-24.
45. OECD (2017). Tax Administration 2017: Comparative Information on OECD and Other Advanced

and Emerging Economies. Paris: OECD Publishing (Jun. 15, 2019), https://read.oecd-ilibrary.
org/taxation/tax-administration-2017_tax_admin-2017-en#page148, p. 148.

46. OECD (2019), supra n. 5, p. 54.
47. Australia, Canada, Italy, Japan, the Netherlands, Spain, the U.K. and the U.S.
48. OECD/FTA (2018), supra n. 2.
49. OECD (2013), supra n. 4, p. 88: “Of equal importance is to keep attention focused on

opportunities for multilateral co-operative compliance; in an increasingly globalised world in
which more countries are adopting co-operative compliance strategies. Increasing cross border
transparency, disclosure and early certainty are of vital importance to both revenue bodies and
MNEs.”

50. OECD/FTA (2019), supra n. 3.
51. Austria, Belgium, Denmark, Finland, France, Germany, Ireland, Luxembourg, Norway, Poland

and Russia.
52. OECD/FTA (2019), supra n. 3, p. 8.
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§1.05 CONTROVERSIAL TOPICS CONCERNING CO-OPERATIVE
COMPLIANCE

There are some topics of special interest in the current debate about Co-operative
Compliance and the ICAP. Why is Co-operative Compliance, in many countries,
capable of providing certainty while the ICAP only provides assurance? Should the
Co-operative Compliance framework and/or ICAP rely on a psychological or on a
regulatory approach? Is Co-operative Compliance and the ICAP a privilege to only a few
MNEs? In the current era, with their strong public focus on transparency, how
transparent are tax administrations about the conditions, results and facts concerning
the Co-operative Compliance and the ICAP?

These questions are presented here not to be answered conclusively but to call
the reader’s attention to these discussions and to the way they have been addressed in
the countries analyzed in the next chapters of the book.

[A] Tax Assurance Versus Tax Certainty

There are two important differences between Co-operative Compliance and the ICAP,
which determine whether tax administrations can grant tax certainty or tax assurance.

First, Co-operative Compliance discusses facts and circumstances in the present,
sometimes even before they happen, while the ICAP generally looks at facts and
circumstances which have already taken place.53 In Co-operative Compliance, taxpay-
ers are expected to bring to the attention of tax administrations, before tax returns are
filed, any transactions that create new risks. As a result, in the case of Co-operative
Compliance, tax administrations may provide tax certainty on the analysis of concrete
facts and transactions.

As a second difference, because in essence the ICAP is a risk assessment program,
its focus should be mainly on the internal controls. More precisely, it zooms in on the
TCF of MNEs, with the intention to assure that the output of information is, and will
continue to be, free from material misstatements. MNEs participating in the ICAP must
resort to tools outside the program, such as advanced pricing agreements, tax rulings,
joint audits, MAPs and arbitration, if they want to be granted tax certainty.54 In
Co-operative Compliance, by contrast, there is the possibility to discuss concrete facts
and transactions with tax administrations even before they have occurred.

Only the ICAP provides a multilateral channel for simultaneous discussions with
up to nineteen tax administrations.55 That is a unique opportunity for MNEs, which by
themselves should already make the ICAP worth their while.

53. One of the suitability criteria to join the ICAP is that the MNE have filed Country by Country
(CbC) reporting for the years covered by the program: OECD/FTA (2019), supra n. 3, p. 15: “…
whether CbC reports are available for fiscal years commencing on or after 1 January 2016.”

54. OECD/FTA (2018), supra n. 2, p. 7; OECD/FTA (2019), supra n. 3, p. 8.
55. OECD/FTA (2019), supra n. 3, p. 16: “No limit has been set on the number of covered tax

administrations in a particular ICAP risk assessment, and this will be considered by the lead tax
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[B] Co-operative Compliance: Regulatory Framework Approaches

Regulating Co-operative Compliance using a too formal approach (hard law-oriented
regulation) can induce a “check the box” behavior, where taxpayers would only do the
minimum to comply with the regulation requirements,56 which would contradict the
aims of Co-operative Compliance.57

A soft law approach, in turn, seems to better support the intrinsic motivators of
tax compliance, as taxpayers will not feel compelled to co-operate merely to avoid
sanctions that could be imposed by tax administrations.58

In practice, the optimal solution in any given jurisdiction seems to depend on
culture and national legal traditions.

[C] The Principle of Equality Before the Law in Relation with
Co-operative Compliance and the ICAP

The OECD 2008 envisaged that “early disclosure and resolution” of tax issues, provided
by Co-operative Compliance, would result in at least two tangible benefits for taxpay-
ers: advance certainty and reduced compliance costs.59 Any program, or relationship
approach, that does not adopt “objective and rational”60 criteria to choose which
taxpayers can access these benefits, will likely be in breach of the equality principle.

As such, at least two considerations must be made regarding Co-operative
Compliance in relation with the principle of equality before the law. First, it should be
verified who, in abstract, can access Co-operative Compliance in a given jurisdiction,

administration and MNE on a case-by-case basis. Experience from the first ICAP pilot suggests
that a multilateral risk assessment including between four and eight covered tax administrations
is likely to be most effective.”

56. That is the case, for example, with the discussions in the Netherlands on whether the TCF should
be described in legislation. See R. Russo, Risk Management, Internal Control and Cooperative
Compliance in Taxation, in The Future of Risk Management, Volume I: Perspectives on Law,
Healthcare, and the Environment pp. 329-350. (P. De Vincentiis, F. Culasso & S.A. Cerrato eds.,
Palgrave Macmillan 2019), who states that: “The first problem is that all companies are different
and the details of a TCF are entity specific. Further more concrete guidance could lead to ‘tick the
box’ behaviour rather than true control.”

57. See for example the obligation assumed by taxpayers to disclose information beyond the
statutory obligations. OECD (2008), supra n. 10, p. 41: “Disclosure goes beyond information
taxpayers are statutorily obliged to provide. It should include any information necessary for the
revenue body to undertake a fully informed risk assessment.”

58. It seems that even friendly actions from tax administrations, in an attempt to compel taxpayers
to act in a certain way, can result in decreased tax compliance. See Gangl, K., Torgler, B.,
Kirchler, E., & Hofmann, E. (2014). Effects of Supervision on Tax Compliance: Evidence from a
Field Experiment in Austria. Economics Letters, 123(3), 378-382. (Nov. 20, 2019) doi:https://
doi.org/10.1016/j.econlet.2014.03.027, p. 380: “The reported results indicate that supervision
can backfire. Rather than increasing tax compliance, even a friendly version of deterrence
reduces tax compliance. Thus, supervision seems to crowd out the intrinsic motivation of tax
compliance.”

59. OECD (2008), supra n. 10, p. 41: “… we believe in the longer term there will be a noticeable
financial advantage for taxpayers through reduced compliance costs. If revenue bodies are able
to succeed in directing more of their resources into high-risk issues and high-risk behaviour by
taxpayers, there will be a long-term gain for lower-risk taxpayers.”

60. OECD (2013), supra n. 4, p. 45.
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i.e., the criteria to be accepted to Co-operative Compliance. Is it available only to
MNEs? Or is it available only to companies that have implemented a TCF? That makes
a significant difference, as in the first scenario the criterion is the size of the company
(net income, total assets or any other financial measure), allowing situations where
low-risk Small and Medium Enterprises operating in multiple countries would be
excluded, while high-risk MNEs could be accepted into Co-operative Compliance. In
the second scenario, the criterion is the existence of a TCF, i.e., an objective criterion
which allows for an assessment of the risk profile of the taxpayer, and seems to be
better aligned with the equality principle. The OECD proposes that for Co-operative
Compliance the discrimination criteria should be “the taxpayer’s ability and willing-
ness to provide the necessary disclosure and transparency and of the adequacy of the
TCF in place.”61 With regard to the ICAP, some of the entry criteria are “volume and
materiality of the MNE’s covered transactions.”62

Second, once companies are admitted into Co-operative Compliance, equality
between the participating taxpayers must once again be ensured by differentiating, for
example, between taxpayers who have an effective TCF in place that allows for a
reliable risk assessment of the company, and taxpayers whose TCF is weak or
insufficient to assure whether or not the output information is free from material
misstatements.

[D] Lack of Transparency of the Programmes

In terms of data about participating companies and results achieved by the ICAP, or by
domestic Co-operative Compliance initiatives, not much information is shared with the
public. In the ICAP, for example, the number of MNEs joining the program is officially
reported neither by the participating jurisdictions nor by the OECD.

This opacity creates important risks to these programmes, as poorly informed
media and public opinion could take the view that Co-operative Compliance and the
ICAP are tools that grant sweetheart deals to large corporations. If that risk material-
izes, the costs to reverse unfavorable public opinion will probably be much higher than
creating more transparent communication in the present.

§1.06 CONCLUSION

The book provides an unprecedented analysis of practical and theoretical aspects of
Co-operative Compliance and the ICAP around the globe.

By comparing various experiences, it is possible to notice, for example, how
newcomers to Co-operative Compliance can build up their approaches from the
experiences of pioneer countries and from the work of the OECD. At the same time, the
current discussions on the pioneer countries seem to indicate that there are still many

61. Id., p. 47.
62. OECD/FTA (2019), supra n. 3, p. 15.
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challenges to be addressed before Co-operative Compliance and the ICAP are defini-
tively established as reliable tools to enhance the communications and relationship
between taxpayers and tax administrations.

ANNEX A OUTLINE FOR THE REPORT ON CO-OPERATIVE COMPLIANCE
PER COUNTRY

Introduction

For the congress on November 6, 2019 on co-operative compliance and ICAP we
ask representatives from several jurisdictions to report on the state of affairs in
their country regarding these topics. To ensure that the reports are easily compa-
rable for the readers we would like the reports to treat the same issues as much as
possible, hence this outline. We have worked with questions to be answered, to
some extent following the OECD report of 2013 on Co-operative Compliance63 but
adding some more detail. If your country does not have a co-operative compliance
regime, please try to describe the system within the format as much as possible. It
is hard to exactly define what a co-operative compliance system must have at
minimum before it can be regarded as such. We do not want to limit things here
with a strict definition. Some points are however strongly connected to co-
operative compliance: working in the present and not in the past, emphasis on the
internal controls of the company, trust and open contact between company and tax
authority (transparency).

Please regard this outline as a suggestion and feel free to add anything you
think relevant.

As you know it is our intention to publish the reports in a book.

OUTLINE
1. Taxpayers around the world borne significant administrative costs to calculate

and pay taxes.64 In your country, is administrative compliance burden an issue
which would promote co-operative compliance, or any other program?

2. The OECD and the IMF published, in a joint report, the main sources of tax
uncertainty as pointed out by taxpayers and tax authorities around the
world65. In your country, is tax uncertainty an issue which would promote
co-operative compliance, or any other program?

3. Please comment on OECD questions66 below considering not only the OECD
“co-operative compliance model”, but also any other programs that regulate
the relationship between companies and tax authorities in your country:
• Is the approach established in legal or other regulation?
• Is the approach open to all taxpayer segments?
• Is entry into the program upon application or invitation?

63. OECD (2013). Co-operative Compliance: A Framework—From Enhanced Relationship to Co-
operative Compliance, https://read.oecd-ilibrary.org/taxation/co-operative-compliance-a-
framework_9789264200852-en#page31.

64. The World Bank, Time to prepare and pay taxes (2018), https://data.worldbank.org/indicator
/IC.TAX.DURS?view=chart&year_high_desc=true.

65. IMF/OECD (2017). Report for the G20 Finance Ministers. figure 7, p. 35, https://www.oecd.org
/tax/tax-policy/tax-certainty-report-oecd-imf-report-g20-finance-ministers-march-2017.pdf.

66. OECD (2013). Co-operative Compliance: A Framework—From Enhanced Relationship to Co-
operative Compliance. Paris: OECD Publishing, p. 30, https://read.oecd-ilibrary.org/taxation/
co-operative-compliance-a-framework_9789264200852-en#page31.
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• What are conditions for acceptance into the program?
• Is disclosure mandatory or voluntary?
• Does Multilateral Co-operative Compliance work?

4. In complement to OECD questions listed above, please comment on the
following:
• Is the program voluntary or mandatory? In case it is mandatory and it is a

co-operative compliance model, is it still based on collaboration, trust, open-
ness, transparency (and is no contradiction perceived)?

• Must the relationship program be formalized in any specific kind of instru-
ment, like a covenant or other form of contract? If so, is there a standard model
of such instrument, or is it negotiated on a case-by-case basis? If not, how is it
formalized?

• What is the legal nature of such instrument? For how long is the instrument
valid? Is the instrument enforceable by the parties? Are the parties free to opt
out at any moment? Does the instrument provide for any specific penalties
which may differ from the statutory penalties already provided by the appli-
cable tax regulations?

• Are there requirements for the risk management, risk appetite and tax strategy
and principles? Must the taxpayer have a tax control framework in place as a
requirement to join the relationship program? If yes, are the requirements of
the TCF provided for by guidelines (issued by the tax authorities or any other
administrative body)? Or are the TCF requirements provided by law? Do the
tax authorities evaluate the soundness and effectiveness of the TCF before the
taxpayer can join the relationship program? If they do, what are the relevant
criteria and does the company have the (enforceable) right to appeal the
decision? A relevant issue in this matter is whether the information provided
by taxpayers within a TCF is audited by third parties. Is this the case in your
country?

• Do the characteristics of the TCF influence how the tax authorities will interact
with the taxpayers? Do tax authorities reduce the number or intensity of their
audits?

• Within the relationship program, how easy can the taxpayers contact the tax
authorities? Are there clear communication procedures? Must the tax authori-
ties respond in a certain period of time?

• Does the program provide possibilities for companies or tax authorities to go to
a higher level if the relationship is not progressing satisfactorily without ending
the program?

• Is it possible within the program to bring concrete issues to court (agree to
disagree) and if so, what are the criteria? If not, how is this reconciled with the
rights of the company?

5. Are there any studies or investigations which evaluated the results of the
relationship programs which were put in place in your country? Can you
please comment, either based on such a study or based on your experience, if
the expectations below were achieved? (these expectations were listed by
OECD (2013)67 regarding the co-operative compliance models but feel free to
add others)

For revenue bodies:
• An enhanced relationship
• Understanding the business
• Risk management
• Certainty in advance

67. Id., p. 34.
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For business:
• An enhanced relationship
• Reputation
• Risk management
• The opportunity to highlight problems with the tax code or its administration
• Certainty in advance
• Reduction of administrative burdens

6. How does ICAP relate to the program in your country, both formally and
informally? Has ICAP influenced the program and if so, how?
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