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I

Democracy is a system of government in which the coercive character
of the law has been reconciled with the political autonomy of all law
subjects.

II

"In the strict sense of the term, there has never been a true democracy,
and there never will be."

JeanJacques Rousseau-~

III

Liberation, rather than self-legislation, is the best approximation to a
true democracy.'~'~

IV

It is easier to establish the internal connection between democracy and
total war than to forge the co-originality of human rights and popular
sovereignty.~~ ~ ~

V

The liberal western High Noon is, among other things, an allegory for
the sovereign people during the state of exception.

VI

The exclusion of illegal aliens from basic healthcare services constitutes
a clear and present danger to the public health of the polity as a whole.
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VII

The reason why the Dutch National Soccer Team has never won a
World Cup is similar to the reason why the German High Command
has never won a World War: Both were too eager to achieve ultimate
victory through a too elegantly designed offensive.~~ ~~ ~'

VIII

The German Reunification in 1990 has liberated Western Europe from
France's annoying pretension to be a great power.'~'~'~ ~'~

IX

The inclusion of the French baguette in the Vietnamese cuisine has been
the single civilized result brought about by France's unsolicited mission
civilisatrice in Vietnam.

X

The author of the Kama Sutra has never discussed the Original Position.
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Chapter 1

Democracy's Twin Challenges

I. THE FIRST CHALLENGE

On July 31, 2001, less than six weeks before the world would be con-
fronted with the mortal threat that radical Islamists posed to democratic
societies,' the Chamber of the European Court of Human Rights in
Strasbourg had quietly delivered its judgment in a dispute involving
Turkey and the Refah Partisi et al.' Refah was a political party accused
by the Turkish government of harboring the intent to destroy Turkey's
secular democracy and to replace it with an Islamic theocracy.' The main
question that the Chamber of the Court had to answer in this dispute
was, therefore, whether the decision by the Turkish government to dis-
solve Refah constituted a violation of Article 11 of the European Con-
vention for the Protection of Human Rights, which guarantees, among
other rights, freedom of association.; With a majority of four votes to
three, the Chamber of Strasbourg Court ruled that it did not. "[T]here
has been no violation of Article i l of the Convention in this case," the
Chamber judged. At the request of Refah and others, the case was sub-
sequently referred to the Court's Grand Chamber, which on February

' For a discussion of recent developments in Europe, see Robert S. Leiken, "Europe's
Angry Muslims", 84 Foreign Affairs, No. 4, pp. 120-135 (2005).
' ECHR, Refah Partisi (The Welfare Party) and Others vs Turkey, 31 fuly 2001 (Third
Scction).
' For an cxtended discussion of this judgment, see Stefan Sottíaux 8~ Dajo De Prins, "La
Cour Europécnne ct les Organisations Antidémocratiques", 52 Revue Trimestrielle des
Droits de l'Homme, pp. 1008-1034 (2002).
' Article 11 of thc European Convention of Human Rights reads as follows:

1. Everyone has the right to freedom of peaceful assembly and to freedom of as-
sociation with othcrs, including thc right to form and to join tradc unions for
the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic socicty in the interests
of national security or public safety, for the prevention of dísorder or crime, for
the protection of health or morals or for the protection of the rights and free-
doms of others. This articlc shall not prevent the imposition of lawful restric-
tions on the exercise of these ril;hts by members of the armed forces, of the po-
lice or of the administration of thc State.
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13, 2003, adopted the Chamber's judgment as that of the Court as a
whole by unanimously affirming it.'

Viewed from the perspective of democratic theory, the Court's
judgment in the Refah case could be said to be of particular interest for
two cumulative reasons. The first among them is the Court's conviction
that the political program, which Refah intended to transform into law,
is fundamentally irreconcilable with the democratic principles codified
in the Convention. Via statements made by its leading spokesmen, this
party had promised that it would introduce the sharia, the law system of
Muslims, in Turkey's legal order once it was in power.~

The Court notes that, when read together, the offending state-
ments, which contain explicit references to the introduction of
sharia, are difficult to reconcile with the fundamental principles
of democracy, as conceived in the Convention taken as a
whole. It is difficult to declare one's respect for democracy and
human rights while at the same time supporting a regime based
on sharia, which clearly diverges from Convention values, par-
ticularly with regard to its criminal law and criminal procedure,
its rules on the legal status of women and the way it intervenes
in all spheres of private and public life in accordance with reli-
gious precepts. [In addition, the statements concerning the de-
sire to found a"just order" or the "order of justice" or "God's
order", when read in their context and even though they lend
themselves to various interpretations, have as their common
denominator the fact that they refer to religious or divine rules
in order to define the political regime advocated by the speak-
ers. They reveal ambiguity about those speakers' attachment to
any order not based on religious rules.] In the Court's view, a
political party whose actions seem to be aimed at introducing
sharia in a State party to the Convention can hardly be re-
garded as an association complying with the democratic ideal
that underlies the whole of the Convention.'

' ECHR, Refah Partisi (The Welfare Party) vs Turkey, 13 February 2003 (Grand Cham-
ber).
`' ECHR, Refah Partisi (The Welfare Party) vs Turkey, 13 February 2003 (Grand Cham-
ber), para. 120-122.
' ECHR, Refah Partisi (The Welfare Party) vs Turkey, 13 February 2003 (Grand Cham-
ber), para. 123, quoting: ECHR, Refah Partisi (The Welfare Party) and Others vs Tur-
key, 3] July 2001 (Third Section), para. 72. The words between the parentheses belong to
the Chamber's original para. 72. They were omitted by the Grand Chamber in order to
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The second reason why the Refah judgment should attract attention
from democratic theorists is the acknowledgement by the Court that
this party could very probably legislate the sharia via the ballot box in
the foreseeable future. If left free to pursue its aim, then this party
would, in the assessment of the Court, most likely be able to win the
support of an absolute majority among Turkish voters, which, therefore,
would liberate it from the necessity to form a coalition government with
other parties. This monopoly of political power would, then, allow
Refah to implement its political program "without being restricted by
the compromises inherent in a coalition."" The Court

observes in that connection that Refah was founded in 1983,
took part in a number of general and local election campaigns
and obtained approximately 22"~0 of the votes in the 1995
general election, which gave it 158 seats in the Grand National
Assembly (out of a total of 450 at the material time). After
sharing power in a coalition government, Refah obtained about
35"~0 of the votes in the local elections of November 1996.
According to an opinion poll carried out in January 1997, if a
general election had been held at that time Refah would have
received 38a~o of the votes. According to the forecasts of the
same opinion poll, Refah could have obtained 67o~0 of the votes
in the general election likely to be held about four years later
(...). Notwithstanding the uncertain nature of some opinion
polls, those figures bear witness to a considerable rise in
Refah's influence as a political party and its chances of coming
to power alone.9

By and in itself, the Court's dccision to approve the dissolution of a
political party whose legislative agenda has been judged "incompatible
with the principles of democracy, as set forth in the Convention" does
not necessarily render that decision noteworthy in the eyes of
democratic theorists. What may compel them to pay attention to the
Court's judgment concerning Refah is, however, the likelihood that this
party could actually implement its antidemocratic agenda through the

avoid repeting what it has said in almost exactly the same words in its own para. 120-
122. I have reinserted the omitted words for the sake of clarity.

Y ECHR, Refah Partisi (The Welfare Party) vs Turkey, 13 February 2003 (Grand Cham-
ber), para. ] O8.
`' ECHR, Refah Partisi (The Welfare Party) vs Turkey, 13 February 2003 (Grand Cham-
ber), para. 107.
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democratic process of majority formation. For the question that would
inevitably arise because of that likelihood is whether the dissolution of
this party does not constitute a flagrant violation of the principles to
which a democratic government must adhere in order to generate
legitimacy for all its acts. Is it, in other words, not democratically
illegitimate for a democratic government to deny a political party the
right to compete for power, although that denial is intended to preserve
democracy itself?'~ This question would not have been asked, should
recourse to force have been the only way through which Refah would
be able to impose its antidemocratic designs upon the Turkish society as
a whole." If, to put it differently, it could be established beyond a
reasonable doubt that a coup d'état was the sole means by which Refah
could possibly realize its legislative agenda,'` then the Turkish
government would be able to outlaw this party without raising any
question from the quarter of democratic theorists."

What is the explanation for the theoretical problems that the dis-
solution of Refah might encounter if this party were to pursue its aim
solely through the democratic process? And why would similar difficul-
ties not arisc, should this party exclusively rely on the use of force to
carry out its intention? The answers to these questions could arguably
be found in the traditional conception of democracy as popular self-
legislation upon which the Court has relied to adjudicate the dispute
between Refah and the Turkish government.'~

In a democracy conceived this way, the people are supposed to
govern themselves through the laws thcy enact. The people's authorship
of the laws is what renders them legitimate in the eyes of citizens who
must comply with them. "[T]he rule of law," writes the Court, "cannot
be sustained over a long period if persons governed by the same laws do
not have the last word on the subject of their content and

'o Karl Loewenstcin, "Legislative Control of Political Extremism in European Democra-
cies I", 38 Columhia Lau~ Revie~, p. 594 (1938).
" Hans Kelsen, What isJustice?, University of California Press, 1971 (1957), p. 23.
'' For the Court's assessment of this eventuality, see ECHR, Refah Partisi (The Welfare
Party) vs Turkey, 13 February 2003 (Grand Chamber), para. 124-125.
" Kelsen (1971), p. 23: "[T]o suppress and prevent any attempt to overthrow the gov-
ernment by force is the right of any government and has nothing to do with the princi-
ples of democracy in general and tolerance in particular."
""Popular self-government" is the term that Hanna Pitkin has used to refer to democ-
racy in: Hanna Fenichcl Pitkin, The Concept of Representation, University of California
Press, 1967, p. 2.
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implementation."15 Underlying the conception of democracy as popular
self-legislation is the principle of consent." "The orthodox democratic
view maintains that political and legal authority must," as Steven Smith
has put it, "somehow be grounded in `consent."'" A law could,
therefore, only be assumed to be democratically legitimate "if it or the
government that enacted it was somehow consented to by those subject
to thc law."'s This assumption is only possible, however, if the decision
by prospective law subjects to adopt a particular legislative proposal as
law has not been arrived at on the basis of prejudice, deception or lack of
sufficient evidence.'y If their decision to do so were influenced by, say,
false data, it could be said that that decision does not reflect their true
intention or desire.zC They might, after all, have made a totally different
choice, had they been in possession of the right information.21 It is, for
instance, impossible to claim that citizens of democratic polity have
actually exercised their right to self-legislate if a political party has
purposefully supplied them with incorrect calculations and statistics in
order to induce them to vote for or against a particular economic
program at the ballot box.22 "A manipulative lie of this kind," writes
David Strauss, "has something in common with coercion. Both are ways
of exerting control over the victim. Both are deliberate efforts to make a

" ECHR, Refah Partisi (The Welfare Party) and Others vs Turkey, 31 July 2001 (Third
Section), para. 43.
16 Robert A. Dahl, Toz~ard Democracy: A Journey. Reflections: 1940-1997, Institute of
Governmental Studies Press, 1997, p. 445. "From the seventeenth century onward,"
writes Dahl, "the notion of consent was used to provide a moral foundation for the idea
of a democratic state."
" Steven D. Smith, "Radically Subversive Speech and the Authority of the Law", 94
Michigan Law Reviezu, p. 354 (1995).
'" Smith (1995), p. 355.
'`' Filimon Peonidis, "Freedom of Expression, Autonomy, and Defamation", 17 La7c~ fr
Philosophy, p. 2( t 998).
'~ David A. Strauss, "Persuasion, Autonomy, and Freedom of Expression", 91 Columbia
Law Reviez;~, p. 335 (1991).
'' Peonidis (1998), p. 10: "Lying and deception, in general, make people act or refrain
from acting in ways they would not otherwise choose to. They deprive agents of thc
opportunity to examine certain courses they could have taken into account if they had
known the truth."
"Strauss (1991), p. 354: "Consider the case in which A lies to B in order to get B do
what A wants her to do. Suppose, for example, that A induces B to do her a favor by
saying that she is ill, when in fact she is just lazy. This deception is morally wrong
(unless there are unusual circumstances) in part because it is disrespectful to treat B in
this way. B is entitled to feel that A treated her as something less than a person - as a
merc instrument of A's will. A has manipulated B; she has used B as a tool, instead of
treating her as a person."
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person do, not what that person wants but what another person - the
liar or the coercer - wants. This is the sense in which the victim's
autonomy is at stake."23 In order to prevent citizens from suffering such
a loss of autonomy, it is, then, necessary that they are informed, as
accurately as possible, on the policy options that are available to them
when they decide to enact a particular law. This necessity explains the
central role that freedom of speech plays in any polity that deserves to
be called democratic. The right to free speech, to be exercised either on
an individual basis or in association with others, must guarantee that
citizens are able to exchange facts and opinions among themselves in a
relatively uninhibited way, so that the legislative conclusions they reach
at the end of the day could be presumed to have been based on verifiable
information. This would, in turn, make possible the assumption that
these conclusions authentically reflect what they intend to transform
into law. In other words, in a democracy understood as popular self-
legislation, the people could only be said to have imposed laws upon
themselves if the citizens of whom this body is composed have been
persuaded to do so through an unrestricted public debate in which
claims for or against a particular legislative agenda have been thoroughly
scrutinized.

The democratic demand that law be consented to by those
affected by it does not, however, necessarily imply that legislation must
always be based on unanimity. Although it is true that a law could only
be considered an actual piece of popular self-legislation if every eligible
citizen of a democratic polity could be persuaded to adopt a legislative
proposal as law,'4 the circumstance that majority legislation has been
accepted as democratic, in the sense of self-imposed, in virtually every
democratic polity from ancient Athens to present-day America, strongly
suggests that consent from law addressees could be construed on a basis
other than the assent actually given by all of them to laws governing
their life.ZS In view of the fact that the acceptance of majority legislation
as democratic has historically been accompanied by the fierce struggle to
extend voting rights to every adult citizen of a state that aspires to be
called a democracy, it could plausibly be argued that universal suffrage,
and the possession of participatory rights that comes with it, rather than
actual unanimity, are what allows us to assume that duly enacted laws

'' Strauss (1991), p. 354.
'` Robert A. Burt, Tbe Constitution in Conflid, The Belknap Press of Harvard Univer-
sity Press, 1992, p. 45.
`S David Held, Models of Democracy, Second Edition, Polity Press, Cambridge, 2002, p.
21.
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are laws that the people have imposed upon themselves.Zb This
construction of popular consent means, therefore, that if all adult
citizens of a polity have the right to takc part in a free and fair legislative
process, which proceeds from the public discussion of the issues at hand
to the actual promulgation of laws, then we are entitled to assume that
these laws have been consented to by both thc majority of citizens who
have supported thcm and the minority who have opposed their
enactmcnt.

The traditional conception of democracy as popular self-
legislation, briefly outlined above, is what may explain why the use of
suppression to defend democracy against an attempt to overthrow it by
means of force would not raise any question from the quarter of democ-
ratic theorists. For, in that case, democratic government could argue
credibly that those who resort to force are but a small minority that has
failed to persuade the majority of the polity's eligible citizens to support
the implementation of their legislative agenda. By suppressing them,
democratic government is, so the argument would roughly run, only
preserving the right of these citizens to continue to govern themselves,
either directly or through the agency of elected legislators, which means,
in turn, that it has not violated the principle of consent from which de-
mocracy itself, in the words of the American Declaration of Independ-
ence, derives its just powers.''

This same conception of democracy would, however, turn out to
be a double-edged sword for democracy's self-defense, should the ene-
mies of this political system choose to pursue its destruction by means
of the ballot box. Under that scenario, they would rely on democratic
liberties in general, and the right to free speech in particular, to conquer
power through the process of majority formation, and subsequently
proceed to abolish the process that has made possible their conquest of
power in the first place. If democratic govcrnment, however, seeks to
neutralize this threat by restricting or suspending the democratic rights
of democracy's enemies, then it would, as already pointed out, expose
itself to the allegation of betraying the very principle which constitutes
the source of its legitimacy.`8 The aforementioned rights are, after all,

'6 Held (2002), p. 119: "It was left by and large to thc extensive and often violently sup-
pressed strug~les of working-class and feminist activists in the nineteenth and twentieth
centuries to accomplish a genuinely universal suffrage in some countries."
`' Smith (1995), pp. 354-355.
'8 Loewenstein (1938), p. 594: "The specific difficultics in drafting and applying such
defensive measures against subversive movcments and parties arose mainly from the fact
that, in not a few democracies, restriction on the guarantee of the constitutional rights of
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precisely the rights that must enable the polity's citizens to participate in
the broadly conceived legislative process, which, in turn, would make
possible the general assumption that duly enacted laws are, to a signifi-
cant extent, self-imposed. If democracy's enemies could no longer rely
on these rights to advocate their policy preferences in that process, or if
they were completely excluded therefrom, as is the case with Refah in
Turkey, then they would be able to use the suppression of their rights as
a pretext to allege that they are subject to legal measures, which are de-
mocratically illegitimate, because these measures cannot possibly be
construed to be rooted in their consent. The more support they actually
enjoy among the polity's eligible citizens, or are likely to have in the
foreseeable future, the more credible their allegations become that they
would be subjected to laws that have been enacted without their con-
sent. This is especially true when these enemies of democracy are likely
able to persuade the majority of the electorate to vote for their legislative
agenda. It would, then, become very difficult, if not impossible, to main-
tain that the repressive measures that are specifically drafted to prevent
tlie implementation of their political designs could have been consented
to by them.

The reason why democratic government may nevertheless decide
to suppress them is the very reasonable suspicion that once they were in
power, these enemies of democracy would attempt to perpetuate the
reign of their legislation by denying others the legal opportunity to
compete for legislative power in order to repeal it. The threat posed by
democracy's enemies, therefore, does not merely reside in the circum-
stance that their legislative program is deemed incompatible with the
values underlying the basic law of a democratic state and the interna-
tional treaties to which that state is party. Laws whose content is anti-
democratic may, after all, constitute a serious but not an insurmountable
problem for a democratic society, if they could be changed or nullified
in accordance with democratic procedures. What makes them a particu-
larly grave danger to democracy is the likelihood that those who have
enacted them may attempt to make these laws permanent by abolishing
the democratic mechanism through which they could be either modified
or revoked. The real danger to democracy is, in other words, the possi-
bility that once they had captured the power to make laws, democracy's
enemies would refuse to give it up so that nobody could alter or invali-
date their legislation in a democratic way. Given their hostility to de-

freedom of poGtical opinion, speech, assembly and association was deemed inconsistent
with the very fuundation of democracy."



Democracy's Tzc~in Challenges 9

mocratic values as revealed in the political program they intend to legis-
late, this possibility certainly cannot be ruled out.

When democratic government takes steps to nip this danger in
the bud, it would, however, face the allegation of self-inconsistency
mentioned above. Democracy seems, therefore, unable to defend itself
without violating its own principle in the case that its enemies seek to
achieve its destruction by means of the democratic process. If democ-
ratic government were to take recourse to suppression in order to pre-
serve this state form, then it would, to reiterate the point once again,
commit an act that is patently unwarrantcd within the normative
framework of democracy understood as popular self-legislation. In that
case, its claim to legitimacy would ring very hollow, indeed. If democ-
ratic government, on the contrary, chooses to act in accordance with its
own principle, then it has to allow its enemies to freely spread their mes-
sages. In doing so democratic government would, however, expose de-
mocracy to the politically corrosive effects of those messages, which, in
the long run, could lead to the downfall of this political system. Democ-
ratic government is, or so it seems, destined to do wrong, whichever
course of action it eventually decides to pursue.

The significance of the Refah judgment could be said to reside in
the fact that it has brought to light, in the starkest terms possible, the
dilemma that democratic theory must resolve. After all, Refah was a po-
litical party, which not only may succeed to legislate its antidemocratic
program by democratically capturing the keys to government office, but
which may also, as the Court has suggested,`y seek to forestall attempts
to repeal that legislation by "legally closing the door behind itself and
denying other parties the right to compete and gain power."'~ Precisely
because it was not just another fringe organization that is inimical to
democracy, but was a major player that would most probably be able to
abolish democracy under the established rules of democratic politics, the

'`' "The possibility cannot be excluded that a political party, in pleading the rights
enshrined in Article ] 1 and also in Articles 9 and 10 of the Convention, might attempt to
derive therefrom the right to conduct what amounts in practice to activities intended to
destroy the rights or freedoms set forth in the Convention and thus bring about the
destruction of democracy (. ..). [n that contcxt, the Court considers that it is not at all
improbable that totalitarian movements, organised in the form of political parties, might
do away with democracy, after prospering under the democratic regime, there being
examples of this in modern European history," writes the Court in: ECHR, Refah
Partisi (The Welfare Party) vs Turkey, 13 February ?003 ( Grand Chamber), para. 99.
'~ George Schwab, "Introduction", in: Carl Schmitt, Political Theology: Four Chapters
on the Concept ofSovereignty, trans. 8z introd. George Schwab, The MIT Press, 1988, p.
XXII.
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Court's decision to approve the dissolution of this party on the eve of its
electoral triumph may compel democratic theorists to confront the
question of whether a democratic government can legitimately take
measures to eliminate the threat originating from such an electorally
successful party. Can democratic government, to formulate the question
to be answered in more general terms, defend democracy in a self-
consistent way against enemies who rely on democratic rights in general,
and freedom of speech in particular, to destroy it?

This question or dilemma, which is at least as old as democracy
itself, will, in any case, be addressed head-on in the present study. It is,
in fact, the first among the two related challenges that our study at-
tempts to confront. For this purpose, we shall henceforth make use of
the following operational definition of democracy and the correspond-
ing definition of its enemies. Democracy is a system of government in
zuhich the majority of either eligible citizens or elected legislators are en-
titled to govern the whole polity through the laws that they enact, on the
condition that members of the oppositional minority are granteda legally
institutionalized opportunity to transform themselves into a neze~ legisla-
tive majority. Under the traditional conception of democracy as popular
self-legislation, majority rule is deemed democratic because the defeated
minority is not permanently deprived of the right to make its own laws,
but rather, is given a chance to achieve that aim at a latter moment in the
cycle of periodically held elections. Implicit to the right of every adult
citizen, either on an individual basis or through the organized forms of
political parties, to participate in the competition for the power to make
laws that govern the life of all of them is, in other words, the right for
the vanquished minority to continue its efforts to enact its political de-
signs for society as a whole through the process of majority formation.
The legally guaranteed right for minority members to carry on the com-
petition for legislative power, and the inherent right to win it at the end
of the day, are what constitutes the key distinction between democratic
majoritarianism and the tyranny of the majority.;' From this point of
view, democracy's enemies could, then, be defined as those who (1) rely
on the legal rigbts that they enjoy in a democratic state to advocate the
enactment of policies that are (judged) irreconcilable with democratic
principles as codified in national constitutions and international conven-
tions, and (2) are suspected to harbor the intention to shut dou,~n the de-
mocratic competition for legislative power via which laws could be en-

""[T~he right to competc implies the right to win," George F. Will has pointed out in
The Pursuit of Virtue and Otber Tory Notions, Simon Sz Schuster, Inc., New York, 1982,
p. 85.
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acted and repealed after having won that po~zt,~er through the same com-
petition.

Since the self-consistency of democracy's attempt to defend it-
self is our primary concern, we shall not pay attention to the question of
why exactly a particular person or group of persons intcnds to destroy
democracy. What really matters to us in the present study is their inten-
tion to do so, not the ideologies that breed and nurture that intcntion.
The question to be addressed is, in other words, whether a democratic
government could legitimately, that is, self-consistently take recourse to
suppression to keep those hostile to democracy at bay, once it could be
established beyond a reasonable doubt by, for instance, independent
courts of law that they intend to bring down this political system by
means of the democratic process.

In our efforts to answer this question we shall specifically focus
on the right to free speech, because this right, as Emilios Christodoulidis
has put it, is the main mode of participation in democratic politics.'Z It is
through the exercise of this right that citizens of a democratic polity
could be persuaded either to support or to reject a particular legislative
agenda at the ballot box, which in turn, implies that freedom of speech is
the primary right upon which democracy's enemies could rely to advo-
cate the implementation of their political designs for society as a whole.
"The insistence on centering this whole analysis on speech is [thereforeJ
not intended to the exclusion of, but rather on behalf of, other political
rights of participation [like, for instance, freedom of association].""

The focus on speech requires that throughout the study we shall,
for variety's sake, use different terms to refer to verbal and symbolic at-
tempts that democracy's enemies have made or would make to convince
eligible citizens of a democratic state to support them in their efforts to
transform their political designs into law. By terms like antidemocratic
speech, "radically subversive speech",'~ extremist speech, speech hostile
to democracy or the expression of extremist ideas, we mean therefore,
the public advocacy of legislative programs that democracy's enemies
intend to implement once they have captured the power to make laws.

Before finally turning our attention to the second challenge that
this study attempts to address, we shall first make yet another point with
regard to the first one. It concerns the question of whether democracy's
enemies themselves have forfeited the right to live under laws that are

'' Emilios A. Christodoulidis, Laz;;~ and Refle.rive Politics, Kluwer Academic Publishers,
Dordrecht, 1998, p. 6.
'} Christodoulidis (1998), p. 25.
"Smith (1995), p. 348.
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somehow rooted in their consent. Should the answer be affirmative, then
that would imply that the advocacy of their policy preferences could be
suppressed without any theoretical problem. The suppression of that
advocacy is, as previously noted, based on the far from untenable as-
sumption that if democracy's enemies were able to conquer government
power, then they would use this power to shut down the democratic
process of legislation, so that those who no longer wish to live under
their laws cannot replace them by other laws through the same process.
The question that could be asked on the basis of that assumption is,
then, whether the circumstance that democracy's enemies intend to deny
others the legal opportunity to repeal or modify objectionable laws
would not invalidate their own claim that the repressive measures which
a democratic government enacts to prevent their rise to power are de-
mocratically illegitimate, because these measures could not possibly have
been enacted with their consent. Would, in other words, the self-
inconsistency of democracy's enemies not give democratic government
the right to restrict or suspend their freedom of expression? Our answer
is: No. The fact that those hostile to democracy are caught in their own
web of self-contradictions does not constitute a justification for democ-
ratic government to abandon the principle of consent from which it de-
rives the legitimacy for all its acts. Democratic government must consis-
tently adhere to its own principle, whichever self-contradictory posi-
tions its enemies may choose to take, lest it forfeit the political authority
that only the adherence to this principle could generate. If it would,
therefore, turn out that democratic government cannot possibly keep
democracy's enemies at bay without violating the consent principle,
then we shall have to meet the challenge to devise an alternative princi-
ple of legitimacy, on the basis of which, democracy can avoid a similar
violation in its attempt to defend itself against extremist speech.

II. THE SECOND CHALLENGE

Related to the question of whether democracy could defend itself
against hostile speech in a self-consistent way is the question of how to
prevent that this effort at self-defense would degenerate into a suppres-
sion of political dissent in general. Would democratic government be
able to suppress extremist speech without endangering the right to free
speech itself? This question is one that we have to face whenever a de-
mocratic government feels compelled to take measures to defend itself
against its enemies, for, as Susanne Baer has pointed out, "a state en-
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gaged in self-defence tends to go too far."'S Today, the need to address it
properly has, however, become more urgent than ever before as a conse-
quence of the global war on terrorism that has been declared in the wake
of September 11. Faced with the enormous threat posed by terrorism,
almost every democratic government in the West has exhibited its usual
tendency to favor national security over civil liberties, when it has to
strike a balance between them.'~ Among the liberties severely hit by the
hard hand of the war on terrorism is, of course, the right to free speech:"
the PATRIOT Act enacted by the American Iegislature in response to
September 11 constitutes, among other things, an unequivocal reaffirma-
tion of the "well-known truism that freedom of spcech is one of the first
casualties during time of war.i3e

By and in itself, the restriction of basic rights for the sake of na-
tional security does not need to be problematic. If it could be established
that draconian measures are necessary to deal with emergency situations
which may endanger either the security of the state or the safety of its
population, then democratic governments are wholly justified in taking
recourse to these measures. The problem, however, is that these gov-
ernments are generally inclined to exaggerate the gravity of the dangers
they have to face in order to legitimize the exercise of powers that can
only be legitimately exercised in real cases of emergency. Governments,
as Oren Gross has presciently pointed out in a law review article pub-
lished shortly before September I 1,

tend to use the language and rhetoric of emergency in situa-
tions which may have a certain bearing on the state's security
interests, but which cannot be said to rise to the level of a real
emergency.'9

'' Susanne Baer, "Violence: Dilemmas of Democracy and Law", in: David Kretzmer i~

Francine Kershman Hazan (eds.), Freedom of .Speech and Incitement Against Democ-

rary, Kluwer Law International, Dordrecht, 2000, p. 84.
"' Compare: Oren Gross, "The Normless and Exceptionless Exceptiun: Carl Schmitt's

Theory of Emergency Powers and the `Norm-Exception' Dichotomy", 21 Cardozo Lau~

Reviev;, p. 1857 (2000).
" Mark Grimsley, The Hard Hand of War: Union Military Poliry Toward Southern

Civilians, 1861-1865, Cambridge University Press, 1995.
'" Stefan Sottiaux, "The `Clear and Present Danger Test' in the Case Law of The Euro-

pean Court of Human Rights", 64 Zcitschrift filr Ausldndisches ~ffentliches Recht und

V~lkerrecbt, p. 653 (2003).
'" Gross (2000), p. 1858.
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In view of the general tendency by governments to go too far in their
attempts at self-defense, the question we must address when we seek to
enable democratic governments to suppress extremist speech in a self-
consistent way is, then, how we could confine the use of suppression to
the specific category of speech for which suppression was originally in-
tended. The question, to put it more simply, is how to prevent the pos-
sibility that the power, which should only be used to counter the par-
ticular threat of speech inimical to democracy, would be abused to si-
lence the expression of dissident opinions in general.

Traditionally, the solution to the problem of excessive govern-
ment restriction of the right to speech has been sought in the separation
of powers. It has usually been the task of independent courts of law to
resist the draconian measures to which the legislature, often at the insti-
gation of the executive branch, is tempted to take recourse, although
their deployment may not be warranted by the polity's actual condi-
tions. The problem, however, is that the legitimacy basis upon which the
judiciary could offer resistance to the legislative branch of government is
shaky at best within the theoretical confines of democracy understood
as popular self-legislation. The explanation for the normative weakness
that courts suffer in their confrontation with the legislative branch could
be found in the circumstance that the latter enjoys a decisive legitimacy
advantage over the former. Under the conception of democracy as
popular self-legislation, legislators derive their legitimacy from the con-
sent that the governed are supposed to have given to them at periodi-
cally held general elections. This means that they could credibly claim to
have received from the electorate the mandate to take the measures they
deem necessary for the well-being of the polity as a whole during their
terms of office. The consequence is, then, that when they decide that
particular speech-restrictive measures are required to guarantee the sur-
vival of the democratic state, their decision would appear to be legiti-
mate beforehand, whereas attempts made by the non-elected and life-
tenured judiciary to subject such a decision to control, would seem to
constitute an unwarranted interference in their legitimate exercise of
power at first sight. This is especially true during times of war and other
national crises, when courts of law would come under enormous pres-
sure to give deference to the drastic measures that the legislature, usually
in response to demands from the executive branch, decides to enact in
the name of national security and public safety.;~

'~ Gross (2000), p. 1858.
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Therefore, if we want to enable democratic government to fight
extremist speech in a way that does not endanger the right to speech it-
self, and if we want to achieve this aim within the well-known frame-
work of the Trias Politica, the question that we have to face, then, is
how to justify, in democratic terms, the limitations which the judiciary
must impose upon the suppression of extremist speech in order to pre-
vent it from degenerating into a wholesale crackdown of political dis-
sent. In other words, how can we render consistent the judicial protec-
tion of the right to free speech with the legislative fight against speech
that is hostile to democracy? This question constitutes the second chal-
lenge that we intend to meet in the present study, for it does not make
sense to attempt to defend democracy, if that attempt at self-defense
would entail a direct threat to the right that constitutes the heart of the
political system to be defended. The preservation of democracy is only
worth the effort, if the suppression of antidemocratic speech could go
hand in hand with the guarantee of the right to free speech itself.

III. THE STRUCTURE OF THE STUDY

The twin challenges to democracy that we attempt to meet in this study
are, therefore, the questions of whether democracy could defend itself
against extremist speech in a self-consistent way, and if so, how to jus-
tify the judicial efforts to keep this self-defcnse from sliding into a blan-
ket prohibítion of political dissent, thus endangering the right to free
speech itself. These challenges are, of course, far from novel. They are, in
fact, as old as democracy itself,~' and throughout thc turbulent history of
this political system many democratic theorists have devoted consider-
able efforts to address them as adequately as possible.~z Given the abun-
dance of published works on this subject, what could, then, bc the raison
d'être for the present study? What, in other words, could possibly jus-
tify the addition of yet another volume to the already voluminous body
of literature on the aforementioned problems?}' As the first justification

;' LF. Stone, The Trial of Socrates, Little, Brown and Company, Boston, 1988.
" Jennifer Tolbert Roberts, Athens on Trial.~ The Antidemocratic Tradition in Western
Thought, Princeton University Press, 1996.
'3 For a prewar example of the efforts to address these problcros, see Karl Loewenstein,
"Militant Democracy and Fundamenta] Rights I", Vol. XXX[ The American Political
.Science Reviev,~, pp. 430-431 (1937), and, Karl Loewenstcin, "Militant Democracy and
Fundamental Rights [I", Vol. XXXI The American Political Science Revíev,~, pp. 617-658
(1937). For a postmillenium discusion of them, see Stefan Sottiaus, "Anti-Democratic
Associations: Content and Consequences in Article 11 Adjudication", 22 Netherlands
Quarterly of~Human Rigbts, No. 4, pp. 585-599 (2004).
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for doing so, we may cite the circumstance that despite all the efforts
devoted to the search for it, apparently no effective reply to democracy's
twin challenges has yet been found. "I do not have a ready-made answer
to the question as to whether representatives of extremist right-wing
parties who claim that they will respect the limits democratic institu-
tions lay on them should be allowed to run for Parliament," confesses a
political philosopher in a study published in 2000.~~

The non-availability of an effective reply to these challenges has
been acknowledged, as well, by the aforementioned Susanne Baer in her
contribution to an international study of the problematic relationship
between Freedom of Speech and Incitement Against Democracy, also
published in 2000.}5 Commenting on the concept of "militant democ-
racy", a concept specifically devised by Karl Loewenstein in 1937 to re-
solve the dilemma to which speech hostile to democracy had given rise,
she has pointed out that this concept cannot help a democratic govern-
ment defend democracy in a self-consistent way,;b let alone can it enable
that government to do so in a way which would not endanger the rights
constituting the core of democracy itself. "Starting from the assump-
tion," she writes,

that we should "not grant liberties to the enemies of liberty,"
the concept of "militant democracy" calls for limitations of po-
litical liberties to fight those who actively and aggressively fight
democracy. The concept also calls upon citizens to act as de-
mocrats, while at the same time it enables the state to use the
law against all those who do not. In theory, this serves as a way
out of the democratic dilemma, yet it does not solve it, since
the use of such a concept to save democracy may result in de-
mocracy being abandoned.~'

All seems to have remained quiet on this front since 2000. Stefan Sotti-
aux, in any case, has not been able to report any major breakthrough in
the attempt to deal with democracy's twin challenges in his 2004 analysis
of the Strasbourg Court's Refah judgments. Approaching those judicial
approvals of the decision by the Turkish government to dissolve the

" Bert van den Brink, The Tragedy of Liberalism: An Alternative Defense of a Polizical
Tradition, State University of New York Press, 2000, pp. 247-248, note 8.
i5 David Kretzmer 8L Francine Kershman Hazan ( eds.), Freedom of Speech and Incite-
ment Against Democracy, Kluwer Law International, Dordrecht, 2000.
"' Loewenstein (1937).
" Baer ( 2000), pp. 82-83 (internal notes omitted).
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radical-Islamic Refah Partisi from the perspective of democratic theory,
Sottiaux observes that

[t]he qucstion how a democratic regime should deal with (...)
anti-democratic associations still is a controversial one. Karl
Loewenstein's dilemma is as relevant as it was more than 60
years ago: how can democracy curtail political parties without
violating the fundamental political rights and liberties and thus
destroying the very basis of its own existence and justifica-
tion?iy

Past failures to meet democracy's twin challenges are, however, not the
main reason for us to look at them anew. What really motivates us to do
so is the twofold insight that the root cause of these failures resides in
the traditional conception of democracy as popular self-legislation, and
that democracy's twin challenges could be overcome if we were to ap-
proach them from a democratic perspective other than the traditional
one. Democratic government would, in other words, be able to suppress
the expression of extremist ideas in a way that is both self-consistent and
non-threatening to the right of free expression itself if democracy were
reconceptualized, which, in more concrete terms, means that traditional
conception of democracy must be replaced by an alternative. This in-
sight is what provides the second and decisive justification for making a
new attempt to overcome democracy's twin challenges in the present
study.

The structure of the study will reflect the fact that the aforemen-
tioned insight constitutes its points of departure. Chapter 2 of the study
will, therefore, be used to demonstrate that the first of the twin chal-
lenges facing democracy cannot be overcome within the normative
framework of democracy understood as popular self-legislation. We
shall do that by critically reviewing three sophisticated attempts that
have been made to prove that a democratic government could defend
democracy against hostile speech in a way that does not violate the prin-
ciple of consent, which, as you may recall, is the principle that underlies
democracy as it has been traditionally conceived.

The impossibility to meet the second challenge within the theo-
retical confines of this conception will be discussed in Chapter 3.
Through an cxtended analysis of the Clear and Present Danger test that
the U.S. Suprcme Court has devised to determine the outer limits of

a" Sottiaux (2004), p. 585.
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freedom of expression, we shall show why it is impossible to justify, in

terms of democracy as self-legislation, the judicial resistance to the incli-
nation by elected government to go too far in its fight against extremist

speech. In other words, by analyzing this legal standard we shall estab-
]ish the impossibility to provide a democratic justification for the at-
tempt by courts to prevent that the power to suppress speech, which

may pose a threat to democracy, would be used for the suppression of

speech from which no danger to this political system is likely to emerge.

The reason why we have chosen the Clear and Present Danger test to
make our point is that the analysis of this test would offer more than

just an exposé of the virtually insurmountable difficulties we have to
face when we seek to confine the exercise of repressive power by a de-

mocratic government to a specific category of speech: its analysis would

also point to a strategy through which we may be able to resolve these
seemingly irresolvable difficulties.

That strategy will be elaborated in Chapter 4 of the study. Rely-

ing on Hans Kelsen's reinterpretation of the majority principle,;`' we
shall draw up an alternative conception of democracy that would make

it possible for democratic government to defend democracy without en-

tailing the intractable problems, which are inherent to the conception of

democracy as popular self-legislation.
The defense of democracy against the expression of antidemo-

cratic ideas is a subject that Kelsen himself had discussed. Arguing from

the perspective of democracy as popular self-legislation he claimed that
because the principle of tolerance is what distinguishes democracy from

autocracy, democratic government cannot self-consistently take re-

course to force in order to keep at bay those who attempt to abolish
democracy through the democratic process.s~ "Tolerance means freedom

of thought," he wrote.s'

If democracy is a just form of government, it is so because it

means freedom, and freedom means tolerance. If a democracy
ceases to be tolerant, it ceases to be a democracy. But can a de-

'`' Hans Kelsen, "On the Essence and Value of Democracy", trans. Belinda Cooper 8r

Stephan Hemetsberger, in: Arthur J. Jacobson St Bernard Schlink (eds.), Weimar: A Ju-

risprudence of Crisis, University of California Press, 2000 (1929), pp. 84-87.
so For Kelsen's most basic definition of democracy, see Kelsen (2000), p. 89: "Democ-

racy, according to its idea, is a form of state or society in which the will of the commu-

nity, or, speaking nonmetaphorically, the social order, is created by those subject to it:

by the people. Democracy is the identity of the leader and the led, of the subject and the

object of rule; it means the rule of the people over the people."
" Kelsen (1971), p. 23.
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mocracy be tolerant in its defense against antidemocratic ten-
dencies? It can - to the extent that it must not suppress the
peaceful expression of antidemocratic ideas. It is just by such
tolerance that democracy distinguishes itself from autocracy.
We have a right to reject autocracy and be proud of our de-
mocratic form of government only as long as we maintain this
difference. Democracy cannot defend itself by giving itself up.''

It is almost needless to point out, once again, that we do not subscribe to
the pessimistic view held by Kelsen. Kelsen's own exploration into de-
mocratic theory is what has enabled us to reject his argument on democ-
racy's inability to defend itself in a self-consistent way. Drawing on his
justification of the majority principle as the rule in accordance to which
laws in a democratic polity must be enacted, we shall, as previously
stated, devise an alternative conception of democracy which, unlike the
one seen as popular self-legislation, would not require that laws be based
on the principle of consent, but which, very much like that traditional
conception, would insist that a polity could only be called democratic if
it were in possession of all the institutions by means of which an actual
democracy has usually been distinguished from a non-democratic state:

1. universal suffrage,
2. elected government officials,
3. free, fair, and frequent elections,s'
4. majority rule,
5. minority rights, and
6. separation of powers.s4

This Kelsenian conception of democracy will be named "democracy as
legislative self-restraint." Viewed from the institutional perspective, a
state that is founded on this concept would, as alluded to above, look
virtually identical to a polity that is rooted in the conception of democ-
racy as popular self-legislation. But because the theoretical justification
which the conception of democracy as legislative self-restraint offers for
all the familiar institutions of a democratic state is slightly different from
the justification traditionally provided by the conception of democracy

'~ Kelsen (1971), p. 23.
5' Robert A. Dahl, On Democracy, Yale University Press, 1998, p. 85.
'; Compare this list to that compiled by Dahl in: Dahl (1998), p. 85: "1. Elected officials,
2. Free, fair, and frequent elections, 3. Freedom of Expression, 4. Alternative sources of
information, 5. Associational autonomy, 6. Inclusive citizenship."
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as popular self-legislation, we would be able to achieve within the pa-

rameters of the former what we cannot do within the framework of the
latter: the construction of a strategy on the basis of which both the sup-
pression of extremist speech and the protection of the right to free
speech itself could self-consistently and simultaneously be pursued.



Chapter 2

Extremist Speech and Popular Sovereignty

I. INTRODUCTION

The starting point of our study has been the claim that the self-
consistent suppression of speech hostile to democracy cannot possibly
take place within the theoretical confines of democracy understood as
popular self-legislation. The aim of the present chapter is to verify that
claim. In order to do so, we shall, in the coming pages, critically discuss
three sophisticated attempts that have been made on the basis of this
democracy conception to meet the self-consistency challenge to which
extremist speech has given rise.

Despite all the theoretical differences among them, these three
efforts share the common characteristic that they try to address the self-
consistency problem against the background of a more general endeavor
to resolve by means of popular self-legislation the tension between the
sovereignty of the people as a whole and the autonomy of individual
citizens of whom this body is composed. This tension arises from the
fact that on the one hand, the people are viewed as the highest power in
the polity to whom the exclusive right to make coercive laws legiti-
mately belongs, whereas on the other hand, it is also axiomatic that no-
body in the polity should be subjected to the alien will of anybody else.
Underlying the endeavor to resolve the tension between popular sover-
eignty and individual autonomy seems to be the insight that its resolu-
tion is a necessary condition for an effective response to the self-
consistency challenge. If it were possible to establish that the coercion
inherent to the people's laws could be reconciled with the right to self-
determination of everybody affected by these laws through the device of
popular self-legislation, then it would also be possible to rely on this
device to fashion an affirmative answer to the question of whether the
suppression of subversive speech could be rendered consistent with the
autonomy of democracy's enemies. For, this consistency question is, as
you may have surmised, but a surface manifestation of the more funda-
mental tension between popular sovereignty and individual autonomy in
legislative matters.

The first attempt to answer it affirmatively is based on a tran-
scendental understanding of democracy as popular self-legislation. De-
mocracy, according to this understanding, is not a mere complex of for-
mal rules that would allow a momentary majority to make any decision,
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including the decision to abolish democracy itself. On the contrary, it is

a system of government whose substantive core is formed by the right of
every citizen who makes up the sovereign people to participate in the
process that produces laws under which he has to live. The participation
of all citizens to this legislative process is what renders the people's co-
ercive laws consistent with the self-determination to which every single
citizen is entitled in a democratic state. The right to do so is, therefore, a
transcendental, that is to say, constitutive condition to the existence of
any polity that deserves to be called democratic:' a self-legislating polity
cannot possibly exist without it.` On the basis of this transcendental in-
terpretation of democracy as popular self-legislation it could, then, be
argued that once the choice for democracy has been made, this choice

can be considered as an implicit rejection of all forms of politics that are

antithetical to the right of citizens to live under laws that they have im-
posed upon themselves through their participation in the legislative
process. Since speech advocating the destruction of democracy consti-
tutes a threat to this right, its suppression by government can, so the ar-
gument continues, be considered as an extension of the original rejection
of antidemocratic politics, which, in turn, means that this suppression
cannot be disqualified as a self-inconsistent act of force.

The second strategy that we shall subject to scrutiny in this
chapter may, arguably, be classified as a pragmatic approach to the prob-
lem of extremist speech. It claims, in essence, that democratic govern-

ment should tolerate the expression of ideas that are inimical to democ-
ratic values, because these ideas can be fought without recourse to gov-

ernmental use of force, and because the people as sovereign self-

legislators would gain the most benefits from this toleration in the end.
This strategy is thus pragmatic in the consequentialist sense of the

word:' precisely because extremist speech would ultimately enhance
rather than endanger the process of popular self-legislation, we should

not outlaw it, which, then, means that the self-consistency problem has

become a moot issue.~

' Joseph Heath, Coinmunicative Action and Rational Chotce, The MIT Press, 2003

(2001), p. 283.
' Heath (2003), p. 283: "In this sense, transcendental conditions are nothing more than

conditio sine qua non."
' Stanley Fish, There's No Such Thing as I-'ree Speech: and It's a Good Thing, Too, Ox-

ford University Press, 1994, p. 14 .
' Fish (1994), p. 14: "[I]n a consequentialist argument freedom of speech is not identical

with the good [whose protection or emergence will be promoted by a regime of free

speech] but is in the service of the good (...).`Free speech' always means for consequen-

tialists `free speech so long as it furthers rather than subverts our core values' (...)."
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The third method to render the suppression of subversive speech
self-consistent could be termed transcendental-pragmatic.' It is an appli-
cation of the discourse theory of law and democracy, which, in turn, is a
jurisprudential subsidiary of the discourse theory itself. Discourse the-
ory is "[a philosophical] attempt to provide an ultimate grounding for
truth and moral values through a procedural technique."`' It contends,
very crudely put, that the truth of factual claims and the rightness of
moral norms can only be established by means of agreement among al)
participant to a discourse. If, in other words, all discourse participants
have been able to persuade one another to accept particular statements
rcgarding the physical world as true, or particular prescriptions in the
social world as right, then we are entitled to consider them as such. The
procedural essence of this theory is revealed in the circumstance that it
has made consensus emerging from the discursive process the decisive
factor for the validity of a descriptive or normative proposition.' When
it is applied to the field of jurisprudence, this theory tries, as might be
expected, to establish the self-imposed character of legal norms through
a procedural reconciliation of the people's legislative sovereignty with
the right to self-determination of all individual citizens. If all citizens, of
whom the people are composed, have the right to participate in a legisla-
tive discourse, and if, at the end of the day, all of them were prepared to
accept a particular norm as law, then, so the theory goes, we can say that
the tension between popular sovereignty and individual autonomy has
been resolved. The implication that this procedural view on popular self-
legislation carries for the self-consistency challenge is obvious: Should
all citizens, after full and open deliberation, decide to outlaw speech hos-
tile to democracy, then their legislative decision cannot be considered as
an internally inconsistent attempt to coerce any of them into silence.~

The method as briefly outlined above is transcendental, in the
sense that it is based on presuppositions that we must necessarily make

' f ames E. Herget, Contemporary German Legal Philosopby, University of Pennsylvania
Press, 1996, p. 48.
`' Herget (1996), p. 44.
' Herget (1996), p. 45: "[T]he ultimate grounding is procedural, that is, only those sub-
stantive propositions (or norms) that emerge from the discursive process through con-
sensus are valid."
K"[I]f the people themselves, acting after full and open discussion decide, in accordance
~rc~ith democratic procedures that some speech will no longer be tolerated, then it is not
`the government' that is depriving `us,' the citizens, of our freedom to choose but we as
citizens deciding what the rules of conduct within the community will be," Lee Bollin-
ger has argued in The Tolerant Society, Clarendon Press, Oxford, 1988, pp. 50-51 (em-
phases supplicd).
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when we participate in a discourse with others.9 "To discourse is to rea-
son and, in particular, to reason together with others (...)."'~ In order to
reason together with them we, for instance, cannot possibly avoid pre-

supposing that their utterances are based on truth, rightness and sincer-
ity. This presupposition may, of course, turn out to be wrong, and our

discourse partners may prove to be insincere or mendacious, but for the
discourse to take place at all, we have to assume a counterfactual situa-
tion in which that is not the case. It does, after all, not make any sense
for us to argue with them if we do not assume beforehand that they
would sincerely believe that what they claim is factually true or morally
right." Precisely by assuming that they would do so, that is to say, by
idealizing the communicative conducts that they would adopt, it be-
comes possible for us to initiate the discourse with them through which
the truth, rightness and sincerity of their claims could, then, be tested.1z

The reason why this third method is classified as pragmatic is
different from the reason why the second strategy has been called so. It
is called pragmatic here, because the discourse in which we participate is
primarily oriented at the creation of valid norms, legal or otherwise, that
would provide guidance for human action." Within the discourse the-
ory, a distinction is made between the pragmatic discourse and the theo-
retical discourse, whose main aim is to establish the truth of factual
claims. Or as James Herget has concisely put it, "[D]iscourse dealing

with norms is called pragmatic (...) in contrast to theoretical discourse,
which deals with the truth of descriptive propositions.""

The transcendental-pragmatic method is, therefore, a method
that tries to meet the self-consistency challenge under the constitutive
conditions of the legislative discourse. If all discourse participants would

agree to suppress extremist speech, then the suppression of this kind of
speech could not be considered as an act of alien domination by those to
whom it affects.

It is, as already alluded to, no coincidence that all the three ef-

forts to overcome the self-consistency challenge have been made against
the background of a general attempt to resolve the tension between
popular sovereignty and individual autonomy in legislative matters: the

9 Heath (2003), p. 283.
'~ Philip Pettit, A Theory of Freedom: From the Psychology to the Politics of Agency, Pol-

ity, Cambridge, 2001, p. 67.
" Bert van den Brink, The Tragedy of Liberalism, Department of Philosophy, Utrecht
University, 1997, p. 93.
'' Heath (2003), p. 283.
" Herget (1996), p. 47.
" Herget (1996), p. 47.
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self-inconsistency to which the suppression of extremist speech may

give rise, is but a surface manifestation of this underlying tension. In the

concluding part of the chapter, we shall, therefore, not only formulate

our answer to the question of whether the self-consistency challenge can

successfully be met, but also to the question of whether the tension be-

tween popular sovereignty and individual autonomy itself can be re-

solved within the normative framework of democracy understood as

popular self-legislation. By addressing the self-consistency problem at

its roots, we intend to establish more firmly whether this problem can

be solved at all on the basis of the aforementioned democracy concep-

tion.

II. THE TRANSCENDENTAL WAY

The reason why the suppression of extremist speech must be rendered
self-consistent resides, as already suggested, in the axiomatic premise
that all coercive public rules in a democratic polity must be completely
purged of the illegitimatc use of force, that is to say, of alien domina-
tion.`' Law could, therefore, only be considered as legitimate if it were
self-imposed, which means that it must be consented to by those who
live under its governance. Speech-restrictive measures, specifically
drafted to deny democracy's enemies the opportunity to destroy this
state form through the democratic process, are, as previously noted, per-
ceived to be inconsistent with this principle, because it is not immedi-
ately clear how they could possibly be construed to have been rooted in
the consent of those whose right to free speech is restricted by them.

The most classical response to this self-consistency challenge has
been the argument that democracy is much more than "a mere set of
[formal] rules for political life consistent with any sort of substantial
principles, even the abolition of democracy.""' Democracy, according to
this argument, is a system of government based on the inalienable right
of every citizen to live under self-imposed laws. Those who intend to
deny him or her that right through their advocacy of democracy's de-
struction have, for precisely that reason, forfeited their own right to do
so. This implies, in turn, that it is not self-inconsistent for a democratic
government to silence them by means of suppressive measures.

's "By laws, I mean a system of coercive public rules," writes Seren Flinch Midtgaard in:
Seren Flinch Midtgaard, "fustice, the Basic Structure, and Stability", 38 Acta Politica, p.
125 (2003) (intcrnal note omitted).
"' G. Brinkmann, "Militant Uemocracy and Radicals in the West German Civil Service",
á6 The Modern Lazr~ Revieu~, p. 593 (1983) (internal note omittcd).
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The argument as outlined above is, in essence, what underlies the
concept of "militant democracy", which Karl Loewenstein had devised
in response to the fascist high tide in Europe in the 1930s. Writing
against that political background he reasoned that if "[d]emocracy
stands for fundamental rights, for fair play for all opinions, for free
speech, assembly, [and] press,"" then democratic government must pos-
sess the jurisprudential authority to temporarily suspend these rights
and freedoms in cases of emergency in order to neutralize the dangers
that fascism may cause to them, and therefore, to democracy itself.
"When the ordinary channels of legislation are blocked by obstruction
and sabotage, the democratic state," he said,

uses the emergency powers of enabling legislation which im-
plicitly, if not explicitly, are involved in the very notion of gov-
ernment. Government is intended for governing. Fascism has
declared war on democracy. A virtual state of siege confronts
European democracies. State of siege means, even under de-
mocratic constitutions, concentration of powers in the hands of
the government and suspension of fundamental rights. If de-
mocracy believes in the superiority of its absolute values over
the opportunistic platitudes of fascism, it must live up to the
demands of the hour, and every possible effort must be made
to rescue it, even at the risk and cost of violating fundamental
principles.'~

The problem with the aforementioned argument, however, is that its
validity depends completely on which definition of democracy we are
prepared to accept. If we were to subscribe to the conviction that de-
mocracy must be understood as the embodiment of what Loewenstein
called "absolute values" whose protection requires the government to
suspend the rights of those who pose a threat to them, then we might be
able to claim that the legislative suppression of extremist speech does not
give rise to the self-consistency challenge. But those who maintain that
democracy is no more than a set of formal rules, could easily dismiss our
claim as utterly unpersuasive. The circumstance that it may be politically
expedient to define democracy as the embodiment of absolute values

" Karl Loewenstein, "Militant Democracy and Fundamental Rights I", Vol. XXXI The
American Political Science Review, pp. 430-431 (1937). See also, Karl Loewenstein,
"Militant Democracy and Fundamental Rights II", Vol. XXXI The Amerícan Political
Srience Review, pp. 617-658 (1937).
'" Loewenstein (1937), p. 432.
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does not prove that democracy understood as a set of formal rules is
somehow jurisprudentially less correct. The difficulty with the defini-
tion of democracy as the institutional manifestation of absolute values,
therefore, is that, by itself, this definition does not offer any theoreti-
cally compelling reason why we must prefer it to the definition of de-
mocracy as a procedural system.

In an article discussing problems concerning "Party Ban and
Democratic Theory", the Dutch legal philosopher G.A. van der Wal has
made an attempt to provide us with precisely such a reason.19 He argues
that, in the final analysis, democracy must be considered as a political
system based on absolute values, which, in turn, means that it could,

without any self-inconsistency, take recourse to legal measures to de-
fend itself. As indicated by the title of his article, the problems in re-

sponse to which Van der Wal has devised this argument are, technically
speaking, problems concerning the right of association, but since this
right is, as has been argued in Chapter l,ZO "facilitative of and thus sec-

ondary to the core organising political right of freedom of speech",''
Van der Wal's discussion of these problems will be presented here as if it
were a discussion of problems affecting the right to free speech. If the

solution which he offers to these problems turns out to be correct, then
that would enable us to arrive at the conclusion that the advocacy of ex-
tremist ideas could be outlawed without violating the democratic princi-
ple that popular sovereignty must be consistent with individual auton-
omy.

1. Formal Democracy as the Institutional Manifestation of Substan-
tive Democracy

Van der Wal's attempt to meet the challenge posed by antidemocratic
parties is, as already alluded to, firmly rooted in the traditional dichot-
omy between democracy as a set of formal rules, and democracy as the

'`' G.A. van der Wal, "Partijverbod en Democratietheorie", Nederlandse Tijdsschrift voor
Rechtsfilosofie en Rechtstheorie, 1985, nr. 2, pp. 91-102.
'~ Emilios A. Christodoulidis, Law and Refle.rive Politics, Kluwer Academic Publishers,
Dordrecht, 1998, p. 25.
'' Christodoulidis (]998), p. 25: "Viewed from the perspective of participation and con-
tribution to the deliberative process, rights of assembly, association and petítion are fa-
cilitative of and thus secondary to the core organising political right of freedom of
speech (...). Consequently, (...) I will downplay the formal distinctions and use the for-
mula of freedom of speech to cover all of these rights."
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institutional manifestation of absolute values.ZZ He therefore begins his
argument with a short discussion of these two conceptions of democ-
racy.

Within the formal conception, democracy, he says, is defined as a
system of procedural rules that govern the process by which political
decisions are made, but that leave the content of those decisions totally
unregulated.23 Underlying this formal conception is the thought that
democracy is essentially a marketplace where political movements
should compete with each other in order to win the support of voters.
As long as they are prepared to observe the rules of the game, any politi-
cal party should be granted permission to enter the democratic arena,
regardless of the content of the policy which that party wants to trans-
form into laws.z~ Within this framework, it is not jurisprudentially pos-
sible to prohibit any political party, for such a prohibition would consti-
tute an intervention that impermissibly disturbs the working of market
forces. Party bans are, in other words, incompatible with democracy,
and, for that reason, proposals for such bans should not be codified into
law.25 Under a democratic government that is understood as a system of
procedural rules, it might, therefore, be possible for antidemocratic par-
ties to destroy democracy through the ballot box.

Rightly or wrongly, the Weimar Republic has usually been cited as
the standard example of a democratic polity which was built of on this
formal conception, and which, for that reason, failed to defend itself.Zb

'` For a similar distinction between the formal and substantial principle of democracy,
see P. Cobben, "Constitutional Review and Democracy", in: Bert van Roermund (ed.),
Constitutional Reviev,~: Theoretical and Comparative Perspectives, Zwolle, 1993, pp.
105-123.
'' Van der Wal (1985), p. 95; Cobben (1993), p. 107: "[T]he formal principle of democ-
racy is (...) restricted to election procedures."
'-{ Brinkmann (1983), p. 584: "All democratic states recognise the principle that political
parties, whatever their policies, should enjoy equality of opportunity in the political
process."
'-' Van der Wal (1985), p. 95.
'6 Dieter Oberndbrfer has denied that the fall of Weimar can be attributed to the formal
conception of democracy upon which it was based. "The Weimar Republic did not fail
because of its liberal constitution. Its collapse was caused by economic and political fac-
tors, exacerbated by shortcomings in its political culture and value system. In its final
stages, the Weimar Republic was a democracy without a democratic majority. It has
jusdy been pointed out that the liberal constitution of the Weimar Republic did offer
effective legal means to fight political extremism, but they were not effectively applied
for political reasons," he has argued in: Dieter Obernd~rfer, "Germany's `Militant De-
mocracy': An Attempt to Fight Incitement Against Democracy and Freedom of Speech
Through Constitutional Provisions: History and Overall Record", in: David Kretzmer
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Its demise at the hands of the Nazis in 1933 was, it has often been
claimed,27 the result of its fatal commitment to the legalistic dogma that
all political parties - regardless the question of whether they are inimical
to democracy or not - should be granted the equal opportunity to com-
pete for power.28 "The exaggerated legalism of republican government
and courts was unable to deny the National Socialist movement the de-
mocratic institutions lest they would violate the fundamental principles
of political equality," wrote Loewenstein in 1938.`v

In sharp contrast to the formal conception of democracy, which is
neutral towards all political ideologies, stands the substantive conception
of democracy which, inspired by natural law, is based on the respect for
human dignity and autonomy. From this perspective, a system of gov-
ernment could only be called a democracy if that system succeeds in
enabling all citizens to conduct their lives in the way they prefer. This
means, in more concrete terms, that each of them should be entitled to
participate in the process that creates the laws under which they have to
live.'` In order to ensure their political participation, it is then imperative
that the rights of both the individual and the minority be constitution-
ally guaranteed. Any political party that intends to violate these rights
can thus be classified as antidemocratic. A party ban in such a case
would be entirely consistent with the democratic idea, for those who
seek to deny others the right to govern themselves through political par-
ticipation have forfeited their own right to take part in the democratic

8t Francine Kc rshman Hazan (eds.), Freedom of Speech and Incitement Against Democ-
rary, Kluwer Law International, Dordrecht, 2000, p.241 (internal notes omitted).
'' Brinkmann (1983), p. 593: "It is claimed that the Weimar Constitution had failed to
prevent National Socialism from gaining power because of its neutrality towards values
and its far too wide tolerance towards those who fought against democracy, so long as
they adhered to the formal democratic principle. Democracy was understood as a mere
set of rules for political life consistent with any sort of substantial principles, even the
abolition of democracy." (Internal notes omitted.)
'~ "German jurists were fatally entangled in the legalistic dogma that a democracy should
treat political opinions, even inimical to the state, without discrimination," wrote Karl
Loewenstein in: Karl Loewenstein, "Legislative Control of Political Extremism in Euro-
pean Democracics I", 38 Columhia Lau~ Review, p. 595, note 14 (1938).
"' Loewenstein (1938), p. 602.
`' Cf. Cobben (1993), pp. 107-]08: "[The substantial principle of democracy] is democ-
ratic because it gives equal rights to all individuals separately. It is substantial because
according to this principle equality is bound to the realization of some fundamental
rights, which express esscntial qualities of the subject: his freedom and reasonableness.
All have the equal right to participate in a society in which their freedom and equality
take real shape."
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process." The Federal Republic of Germany that was founded after the
Second World War should be mentioned here as a clear-cut example of a
state that is built on this substantive conception of democracy. "It is in
my view," declared Carlo Schmid - one of its founding fathers - in 1948,

that it is not part of the concept of democracy that it creates the
preconditions of its own destruction. I would even like to go
further. I would like to say: democracy is more than a product
of utilitarian considerations only in those places where the
courage exists to believe in it as something that is indispensable
for the dignity of man. If this courage exists, we should also
have the courage to be intolerant towards those who wish to
use a democratic system in order to kill it off.'Z

The legal expression of this view can be found in, for instance, Article 21
(2) of the Federal Republic's Basic Law, a provision that specifically
deals with the problem of antidemocratic parties. Under Article 21 (2)
the Federal Constitutional Court is authorized to declare unconstitu-
tional any political party that aims at the obstruction or destruction of
the democratic process in Germany.'' "This provision was designed to
repair a central failing of the Weimar Republic; namely, its tolerance of
extremist parties bent on destroying democracy. Recalling the condi-
tions that led to the Hitler state, the founding fathers resolved that the
Federal Republic could never be neutral in the face of its mortal ene-
mies."'~ In accordance with the spirit of this resolution the Federal Con-
stitutional Court had, then, developed the so-called doctrine of militant
democracy, which would enable this polity to defend itself against those

" Article 18 of the Basic Law of the Federal Republic of Germany provides thar. "Who-
ever abuses freedom of expression of opinion, in particular freedom of the press (...),
freedom of teaching (...), freedom of assembly (...), freedom of association (...), privacy of
posts and telecommunications (...), property (...), or the right of asylum (...) in order to
combat the free democratic basic order, shall forfeit these basic rights. Such forfeiture
and the extent thereof shall be pronounced by the Federal Constitutional Court."
``' As quoted in: Elmar M. Hucko (ed.), The Democratic Tradition: FourGerman Consti-
tutions, Berg Publishers Limited, Leamington SpalHamburg~New York, 1987, p. 75.
" Article 21 (2) of the Basic Law of the Federal Republic of Germany provides thar.
"Parties which, by reason of their aims or the bchaviour of thcir adhcrents, seek to ím-
pair or abolish the free democratic basic order or to endanger the existence of the Fed-
eral Republic of Germany, shall be unconstitutional. The Federal Constitutional Court
shall decide on the question of unconstitutionality."
'` Donald P. Kommers, Tbe Constitutional Jurisprudence of the Federal Republic of
Germany, Duke University Press, 1989, p. 222.
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who are hostile to it.35 "The Basic Law represents," the Court explained
in its 1956 decision to ban the Communist Party,"'

a conscious effort to achieve a synthesis between the principle
of tolerance with respect to all political ideas and certain inal-
ienable values of the political system. Article 21 (2) does not
contradict any basic principle of the Constitution; it expresses
the conviction of the [founding fathers], based on their con-
crete historical experience, that the state could no longer afford
to maintain an attitude of neutrality toward political parties.
[The Basic Law] has in this sense created a"militant democ-
racy", a constitutional [value] decision that is binding on the
Federal Constitutional Court."

From the perspective of the substantive conception of democracy, we
could, therefore, justifiably claim that even if democracy were to be
compared to a market, then it is surely a market that is established to
realize "inalienable values" like human dignity and autonomy. Those
who abuse the rules of the market in order to create a society in which
the dignity and autonomy of certain individuals or minorities would be
systematically violated cannot possibly claim that a party ban would
impermissibly disturb the working of market forces, because their in-
tended actions are fundamentally hostile to the goals that the market is
designed to achieve in the first place. It is, in other words, not internally
inconsistent for a democratic government to outlaw parties that are an-
tidemocratic.

In view of these two conceptions, it is then very tempting to
conclude that only the substantive conception of democracy is able to
jurisprudentially justify party bans. This conclusion is, however, not
correct. Party bans are even compatible with the formal conception of
democracy, Van der Wal argues, because underlying the choice for this
conception of democracy is a decision that must be considered as en-

35 For an early formulation of this doctrine, see Loewenstein (1937).
36 5 BverfGE 85 (1956).
" As quoted in: Kommers (1989), p. 228. For a critical discussion of the Federal Repub-
lic's legal struggle against those who, rightly or wrongly, are perceived to be its enemies,
see G. Brinkmann (1983), pp. 584-600; for a much more detailed treatment of the same
problem, sec Th. L. Bellekom, "Verfassungsfcinde" en Openbare Dienst: Een Onderzoek
naarhet Probleem van de Niet-Toelating tot en het Ontslag van Radicale Elementen uit
de Openbare Dienst in de Duitse Bondsrepubliek in de faren 1972-1987, Stichting
NJCM-boekcrij, Leidcn, 1987.
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tirely substantive.'~ Assuming that we have decided to establish a formal
democracy, it could then be said that we have not absent-mindedly
opted for this political system. The reason why we have chosen to adopt
it is that the procedures of the formal democracy supposedly could grant
citizens the relatively highest level of autonomy in conducting their own
lives. Democratic government, Van der Wal points out, must limit itself
to the enforcement of formal procedures in order to allow citizens to
make the substantive decisions themselves.39 In other words, formal pro-
cedures are what enables individual citizens to exercise their autonomy
in the process of collective decision-making. Implicit in our choice for
the procedural democracy is, then, our simultaneous rejection of any
political system which is hostile to the values that this form of govern-
ment is constituted to realize.~`~ After all, if we had preferred to live un-
der an authoritarian or a totalitarian government, then we would not
have decided to establish a political system consisting of procedures that
make possible free choice by each individual citizen in the first place.;' A
ban on antidemocratic parties is, therefore, not inconsistent with any
conception of democracy, be it formal or substantive.~z These parties are,
after all, ones which want to pursue policies that have already been re-
jected the moment the choice for democracy has been made.

2. The Essentially Determinate Understanding of Democracy

In devising the argument that the procedures of formal democracy are
the mechanism through which the values of substantive democracy shall

" Cf. Cobben (1993), p. 108: "Logically the substantial principle of democracy precedes
the formal one: when the right is attributed to individuals to express themselves in a spe-
cific way as reasonable individuals, it is presupposed that they are generally acknowl-
edged as reasonable."
`9 Van der Wal (1985), p. 99: "Deze democratie moet dáárom `formeel' zijn, d.w.z. zich
tot een rcgeling van de procedurele kant van het besluitvormingsproces beperken, om de
betrokken burgers in inhoudelijke aangelegenheden een maximale speelruimte te geven."
'o Van der Wal (1985), p. 99: "De keuze voor democratie is dus een keuze vóór en een
gelijktijdige afwijzing van de tegenovergestelde wijze van menszijn, alles behalve neu-
traal daarom."
" Writing in 1986 a legal scholar in the Federal Republic had noted that the West-
German concept of "the free democratic basic order" represents the rejection of both the
Hitler regime that ruled Germany from 1933 to 1945 and the Communist state that,
then, still existed in East-Germany: "Der Begriff der freiheitlichen demokratischen
Grundordnung ergibt sich einfach daraus, was wir von `fruher' und von `druben' als
politische Ordnung unbedingt nicht wollen." As quoted in: Bellekom ( 1987), p. 89 (em-
phases supplied).
'' Van der Wal (1985), p. 100.
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have to be realized, and that a choice for formal democracy, therefore,
implies a choice for substantive democracy, Van der Wal is, as we shall
see, relying implicitly on two assumptions.

The first assumption is that democracy is a political system
whose content and contours are essentially determinate. There exist, ac-
cording to him, certain values, which constitute the identity of a political
system as a democracy. Human dignity and political autonomy - mani-
fested in the form of individual rights and minority protection - are
among the values that any government or society which aspires to be a
democracy must respect. If one of these constitutive values were system-
atically violated in a particular polity, then that polity cannot possibly
be qualified as democratic.

The second assumption upon which Van der Wal has relied is
that the choice for democracy has been made by the people composed of
all citizens who, from then on, would be governed by that choice. The
choice for democracy is binding to everyone because, so Van der Wal's
tacit argument seems to run, it has been arrived at by all those who,
henceforth, are going to be affected by it.~'

In relying on the first assumption to form his response to the di-
lemma that antidemocratic parties have brought into existence, Van der
Wal is arguably using a transcendental understanding of democracy to
overcome it. His understanding is transcendental in the sense that he
assumes that a polity must necessarily meet certain conditions, lest it
cannot be called a democracy. What democracy essentially means is,
therefore, not open to debate from the transcendental point of view. It is
a system of government whose core values and characteristic features are
relatively fixed and uncontroversial.~~ Van der Wal's transcendental un-

~' Van der Wal himself has provided an explicit suggestion that he had indeed relied on
this implicit assumption. "Men zou kunnen zeggen dat zoals in de beslissing die een ge-
meenschap t.a.v. het probleem van de doodstraf neemt exemplarisch de conceptie van
strafrecht zichtbaar wordt dat in die gemeenschap gehanteerd wordt, zo ook door de
beslissing die met betrekking tot het partijverbod genomen wordt een gemeenschap dui-
delijkheid schept over de basis waarop haar staatsorde rust," he wrote in: Van der Wal
(1985), pp. 92-93.
" Van der Wal (1985), p. 99: "De democratie is, zo zou men kunnen zeggen, een levens-
vorm van het tweede niveau, erop gericht om op het eerste niveau van de direct inhoude-
lijke beslissingen een zo groot mogelijke inbreng van alle betrokkenen zeker te stellen.
De dragende ideeën van dit tweede niveau zijn: vrijheid, zelfbepaling, tolerantie en
openheid, intermenselijke verbondenheid en solidariteit, dezelfde of analoge basis-
elementen zoals die ook voor de materiële democratie-conceptie kenmerkend zijn. Zij
bepalen hier het kader, waarbinnen de beslissingen van het eerste niveau genomen wor-
den, maar daarmee meteen ook de grenzen waarbuiten dergelijke beslissingen niet meer
in de zin van deze democratie-conceptie geacht kunnen worden."
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derstanding of democracy is precisely what enables him to argue that, in
the end, there exists no fundamental difference between formal and sub-
stantive democracy, since the former is but the institutional manifesta-

tion of the latter. In turn, this argument would allow Van der Wal to

make, on the basis of the mere existence of democratic institutions, the
second assumption that We the People have decided to establish a de-
mocratic polity, which would again lead to the conclusion that a ban on
antidemocratic parties is not self-contradictory. Such a ban is, after all, a

measure that could be syllogistically derived from our sovereign deci-
sion itself.

Within this normative framework, the attempt by democratic
government to deal with the similar problem of hostile speech by means

of legislative suppression would, then, not create any internal inconsis-
tency. For it could be said that by opting for democracy the people have
made their most fundamental choice, which in turn, renders redundant
all kinds of speeches that are ínimical to this choice. The popular choice
for democracy has, so to speak, conclusively settled the discussion on

the merits and more particularly, on the demerits of this political system.
The people, therefore, do not need to be exposed to arguments contra
democracy anymore. Nor is it imperative for them to be informed about
policies the adoption of which their choice for democracy has categori-
cally precluded. This means, then, that the advocacy of any idea or pol-

icy that is deemed antagonistic to this form of government can be out-

lawed without any jurisprudential difficulty, for the people's original
choice to establish democracy has made such a legislative action consis-

tent with the right to self-determination that everybody is entitled to
enjoy. In a democratic polity, as Van der Wal himself has suggested, the
system of popular self-government cannot be the legitimate subject of

public discussion, because the decision by the sovereign people to con-
stitute this political system has drawn the legal boundaries within which

the discussion itself must take place.;5 Therefore, if democracy could be

compared to a marketplace of ideas, then it is permissible to put any pol-
icy proposal on sale there, except the proposal that the marketplace itself

should be abolished. In the democratic forum, politicians are allowed to
negotiate any deal, but democracy itself is, and remains, non-

i5 Van der Wal (1985), p. 99; Robert H. Bork, "Neutral Principles and Some First

Amendment Problems", 47 Indiana Lau~ Jourrtal, pp. 29-31(1971); Robert H. Bork, Tbe

Tempting of America: The Political .Seduction of the Law, The Free Press, New York,

1990, pp. 333- 334.
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negotiable.;b From this point of view then, it is surely not self-
contradictory to suppress radically subversive speech through the en-
actment of criminalizing laws.

If the transcendental strategy - as originally elaborated by Van
der Wal himself, and as extrapolated above - proves to be able to with-
stand scrutiny, then it would indeed eliminate from the outset the self-
consistency challenge to which the expression of extremist ideas has
given rise.

3. The People's Choice for Democracy

In spite of the fact that the transcendental understanding of democracy
is what has made it possible for Van der Wal to claim that a choice for
formal democracy implies a choice for substantive democracy, it should
be clear by now that popular sovereignty is what really constitutes the
driving force behind his strategy. It is, to reiterate the point, the tacit
argument that We the People have decided to opt for democracy in the
first place, which enables him to assert that it is not contrary to any con-
ception of democracy to outlaw parties that are deemed to be antidemo-
cratic. For the suppression or dissolution of these parties is, from this
point of view, nothing more than an act by means of which the original
rejection of their policies by the people is to be reaffirmed.

Underlying Van der Wal's explicit argument "that the self-
defence of democracy by way of prohibiting undemocratic parties (...) is
not contrary to the idea of democracy in any version" is,;' therefore, the
implicit argument that the people's choice for democracy has reconciled
the prohibition of these parties with the freedom of association of those
affected by it.

This implicit argument upon which all else depends is, however,
only valid if it could be established, in principle, that those whose free-
dom of association is now restricted are identical to those who had
opted for democracy in the past. For only in that case could it be argued
that those whose political parties are being proscribed or dissolved now

`~ This is also the view held by Germany's Federal Constitutional Court. In a decision
concerning the political loyalty of civil servants (39 BverfGE 33á (1975)) it has judged
that thcir duty to identify with the democratic state "does not preclude the right to criti-
cize certain phenomena of this state or to speak up for changes in the status quo within
the framework of the Constitution using constitutionally valid means, so long as the state
and its constitutional basis are not questioncd under such a prctcxt." As quoted in:
Kommers (1989), p. 233 ( emphases added).
" Quotcd from thc En~lish summary of Van dcr Wal's articlc ar. Van der Wal (1985), p.
102.
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have themselves consented to this repressive measure in advance.4S But
the problem with Van der Wal's tacit argument resides precisely in the

fact that this identity cannot possibly be established. In order to make
the people's original choice for democracy binding to everyone whose
political conduct henceforth would be governed by that initial choice, it
is, after all, necessary to ensure that the popular choice for this political

system be unanimous.i9 This implies, then, that before the people's
choice for democracy could be made, all those hostile to democracy
must first be excluded from the circle of those who are going to opt for
democracy. It is precisely this predemocratic exclusion of democracy's
enemies from the people, which has made possible the unanimous deci-
sion to adopt democracy as the political system under which everybody
from that moment on is going to have to live.SC Assuming that a con-

scious choice for democracy had indeed been made by the people, then
this choice could only have been made by a body composed exclusively
of democrats, which, in turn, implies that those who had opted for de-
mocracy in the past cannot possibly be identical with democracy's ene-
mies, whose political parties are now being outlawed on the authority of
that choice. The impossibility to establish, even in principle, the identity
of those whose freedom of association is being suppressed now, and
those who had called into being the original authority to suppress that

freedom in the past means, to reiteratc the point, that the suppression
cannot somehow be traced back to the consent of those affected by it.
For this reason, it cannot be said that Van der Wal's attempt to render
the dissolution or proscription of antidemocratic parties self-consistent
has been a success.

To a certain extent, it could be said that his failure is roughly similar
to the failure of those who rely on the concept of collective self-restraint

to render speech restriction consistent with the individual right to free
speech. Their attempt founders on what has been called the "disanalogy
between individual self-restraint and collective self-restraint.""

;" Alan Keenan, Democracy in Question: Demonatic Openness in a Time of Political

Closure, Stanford University Press, 2003, p. 41.
;9 Keenan (2003), p. 41: "For authority to be authority, and not force, it must at some
point be accepted, or willed, by all those it constrains."
'~ Chantal Mouffe, "Carl Schmitt and the Paradox of Liberal Democracy", VoL X Ca-

nadianJournal of Law and furisprudence, No. l, pp. 25-28 (1997). See also Bert van Ro-
ermund, "Legislative Voices: A Rousseauist Note on Legal Pluralism", in: Hanneke van

Schooten (ed.), .Semiotics and Legislation: Jurisprudential, Institutional and Sociological

Perspectives, Deborah Charles Publications, Liverpool, 1999, p. 120.
'' Wojciech Sadurski, Freedom of Speecb and Its Limits, Kluwer Academic Publishers,

Dordrecht, 1999, p. 24.
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Individual self-restraint may be shown to be both optimal to an
individual and consistent with her liberty because individual
freedom must also include freedom to foreclose certain future
options available to oneself. But "collective self-restraint" is
different in that the identity of those who do the restraining is
not identical to those who are subject to the restraint, and so,
"collective self-restraint" is never truly self-restraint. (...) For
those whose preferences do not coincide with majority prefer-
ences (...), the restraint is not an expression of their autono-
mous choice. Even if, under the principle of majority rule, they
have to obey it, it becomes a violation of their freedom of
speech, rather than an articulation thereof.5`'

Like the concept of collective self-restraint, the notion that the people
had made the fundamental choice for democracy in the past is supposed
to provide groundwork for the argument that repressive measures taken
now could somehow be traced back to assent given in advance by those
who are the targeted subjects of these measures. Closer scrutiny reveals,
however, that this popular choice for democracy could only have been
made possible by a preceding exclusion of democracy's enemies, whose
prior authorization to the dissolution of their own political parties the
people's choice for democracy is assumed to establish. Precisely because
of their pre-popular exclusion from the people, democracy's enemies
could not possibly have consented to the popular decision to choose this
political system, which, in turn, implies that the proscription of their
political parties cannot possibly be rendered self-consistent by reference
to that original choice. In this sense, it could, then, be concluded that
Van der Wal's transcendental attempt to meet the self-consistency chal-
lenge is doomed to fail from the start.

III. THE PRAGMATIC STRATEGY

1. In the Interest of Self-Government

If the suppression of antidemocratic speech remains problematic from
the perspective of democratic theory, the question that arises, then, is
whether it is possible to defend democracy against hostile propaganda
without having to take recourse to legislative measures. Can we combat
the spread of extremist ideas by other means than the law so that the

5' Sadurski (1999), p. 24 (emphasis supplied).



38 CHAPTER 2

major difficulty encountered in the preceding section could be avoided?
In an innovative essay published in 1996, Wojciech Sadurski has sug-
gested that the affirmative answer to this question could be found with
the help of a jurisprudential insight that he calls "The Paradox of Tolera-
tion".53 Democracy can -(and this seems to be a fair interpretation of his
argument) - defend itself against its enemies without having to outlaw
antidemocratic speech. The jurisprudential foundation of this interpreta-
tion could, he indicates, be found in the very way that democracy itself
works. The right to free speech of democracy's enemies should be le-
gally tolerated, so his argument runs, because it is democracy and not its
enemies that will gain the most benefits from this legal toleration in the
end. In order to make informed choices about the way our community
should be organized and regulated, we shall, after all, first have to pos-
sess a clear view of the moral and political options that are available to
us. That is, then, the key reason why everybody should be entitled to
participate in the public debate in the most unrestricted way possible.'a

It is not that we owe the right of freedom of speech to "them"
(i.e., to the speakers); we owe it to "us" (i.e., to the audience).
When we eventually decide by whom we want to be governed,
we need to know what the programmes for the government in
our society currently are. This is a principle of popular sover-
eignty.5i

The expression of antidemocratic ideas is, in short, not inconsistent with
the democratic principle of self-government. It is, rather, part of the
process by which this principle is being put into practice. Ideological
programs that are hostile to democratic values thus belong to the many
political options from which the polity will make its choice. It is in this
sense that democracy will benefit from an unfettered public discussion
in which antidemocratic opinions can be freely voiced. In advancing this
argument, i.e., the argument that legal toleration of antidemocratic
speech would be beneficial to democracy itself, Sadurski is, as he himself
has indicated,5~ in fact, developing a variation on a theme devised by the

'' Wojciech Sadurski, "The Paradox of Toleration", in: Frank Fleerackers et al (ed.),
La~:~, Life and tbe lmages of Man: Modes of Thought in Modern Legal Theory, Duncker
8L Humblot, Berlin, 1996, pp. 377-389.
5i Cf. Carl Cohen, "Free Speech and Political Extremism: How Nasty Are We Free to
Be?", 7 La.tc~ ~ Philosophy (1988), pp. 277-278.
i5 Sadurski (1996), p. 387.
'`' Sadurski (1996), pp. 386-387.
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American political philosopher Alexander Meiklejohn in 1948.57 "Meik-
lejohn was much taken with the notion of self-government, and conse-
quently was strongly influenced by the institution of town meeting, a
form of government prevalent in small towns in New England."58 To
him, a modern democracy, despite its size and complexity, is not fun-
damentally different from a New England town meeting.'9 His view on
free speech and the role it plays in the process of collective decision-
making is, therefore, to a large extent, shaped by this particular concep-
tion of democracy. Being the sovereign power, citizens of a city are enti-
tled to assemble in the town meeting "to discuss and to act upon matters
of public interest - roads, schools, poorhouses, health, external defense,
and the like. Every man is free to come. They meet as political equals.
Each has a right and a duty to think his own thoughts, to express them,
and to listen to the arguments of others. The basic principle is that the
freedom of speech shall be unabridged."6e This implies, then, that gov-
ernment officials are not allowed to regulate the content of what they
say in such a meeting.b` The only official that is permitted to intervene in
the public debate is the chairman or the moderator, who is elected to
enforce the procedural rules that enable this exchange among citizens to
proceed in an orderly way.ó2 After having discussed the public issues at
hand, citizens will take decisions by vote.~' "Now, in that method of po-
litical self-government," Meiklejohn wrote,

the point of ultimate interest is not the words of the speakers,
but the minds of the hearers. The final aim of the meeting is the
voting of wise decisions. The voters, therefore, must be made
as wise as possible. The welfare of the community requires that
those who decide issues shall understand them. They must
know what they are voting about. And this, in turn, requires
that so far as time allows, all facts and interests relevant to the
problem shall be fully and fairly presented to the meeting. Both

57 Alexander Meiklejohn, Free Speech and Its Relation to Self-Government, Harper 8z
Brothers Publishers, New York, 1948.
'" Frederick Schauer, Free Speech: A Pbilosophical Enquiry, Cambridge University Press,
1982, p. 37.
59 Schauer (1982), p. 38. "Meiklejohn saw all democracies as New England town meet-
ings writ large. (...) To Meiklejohn the siz.e and complesity of the modern state did not
diminish the theoretical absolute sovereignty of the populace."
`'~ Meiklejohn (1948), p. 22.
`'' Schauer (1982), p. 38; Meiklejohn (1948), p. 26.
6`' Meiklejohn (1948), pp. 22-24.
63 Meiklejohn (1948), p. 24.
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facts and interests must be given in such a way that all the al-
ternative lines of action can be wisely measured in relation to
one another. As the self-governing community seeks, by the
method of voting, to gain wisdom in action, it can find it only
in the minds of its individual citizens. If they fail, it fails. That
is why freedom of discussion for those minds may not be
abridged.ba

Meiklejohn's commitment to freedom of speech in the name of the sov-
ereign audience also extends to speech that could be qualified as anti-
democratic.~s "When men govern themselves," he argued, "it is they -
and no one else - who must pass judgment upon unwisdom and unfair-

ness and danger. And that means that unwise ideas must have a hearing
as well as wise ones, unfair as well as fair, dangerous as well as safe, un-
American as well as American."~~ In doing so, Meiklejohn was plainly
aware of the possibility that those hostile to democracy could use this
freedom to tempt the sovereign audience to destroy democracy itself.
That possibility was, however, one that he was prepared to accept. "`If,

in the long run,"' he approvingly quoted Justice Oliver Wendell Holmes
of the U.S. Supreme Court, "`the beliefs expressed in proletarian dicta-

torship are destined to be accepted by the dominant forces of the com-
munity, the only meaning of free speech is that they should be given
their chance and have their way."'~'

It is precisely with regard to this crucial problem of democracy's
self-preservation that Sadurski's innovative contribution to the Meik-

lejohnian theme emerges. The freedom of speech that democracy's ene-
mies enjoy does not, so his argument runs, necessarily render democracy

h` Meiklejohn (1948), pp. 24-25. As Frederick Schauer has pointed out, Meiklejohn's

reliance on popular sovereignty to justify unabdridged freedom of discussion also ex-

poses this "argument's most prominent weaknesses": "If the people collectively are in

fact sovereign, and if that sovereign has the unlimited powers normally associated with

sovereignty, then acceptance of this view of democracy compels acceptance of the power

of the sovereign to restrict the liberty of speech just as that sovereign may restrict any

other liberty. Moreover, there is no reason to say that the sovereign may not entrust
certain individuals with certain powers. The power to delegate authority is implicit in

the unlimited power that sovereignty connotes. But if the people may entrust Jones with

the exclusive obligation and authority to round up all stray dogs, why may it not entrust
Brown with the exclusive obligation and authority to determine truth or falsity, or to

exercise a power of censorship over publications," Schauer writes in: Schauer (1982), p.
40.
6' Meiklejohn (1948), p. 46.
`~ Meiklejohn (1948), p. 26.
`'' Meiklejohn (1948), p. 46.
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defenseless. It is true that the expression of antidemocratic thought
should be legally tolerated in the interest of self-governing citizens, but
this does not imply that democracy ought to endure with resignation the
ideological assaults, which are launched on its foundations by those in-
imical to it. The principle of popular self-government that has provided
the theoretical justification for legally tolerating antidemocratic speech
can, Sadurski argues, simultaneously serve as the jurisprudential basis
from which democracy could be effectively defended. The legal tolera-
tion that we are required to grant to opinions that are hostile to the sys-
tem of popular self-government does not, he points out, prohibit us to
denounce them in other ways. After all,

[i]f the principle of toleration is supported by the need to keep
discourse about the shape of society as open as possible, and if
it is "our" (...) interest in making an informed choice which is
decisive, then this principle cannot preclude "us" (...) from
communicating our disapproval, reprobation or any other atti-
tude towards the holders of the view which we "tolerate".h8

This is, then, the essence of Sadurski's paradox. It is the notion that in a
democratic society we are able to tolerate the expression of antidemo-
cratic thought in the legal sphere, while at the same time we can vigor-
ously condemn that action, making it "exceedingly costly" in the moral
and political spheres.ó9 "To speak meaningfully of `toleration' makes
sense only when," Sadurski clarifies to drive home his argument,

the object of the `toleration' is for some reason undesirable, re-
pugnant, or improper. We cannot be said to `tolerate' things
which we otherwise accept. (...) This means that the principle
of toleration is a second-order principle, i.e. a principle which
concerns the way we treat our first-order preferences and val-
ues. Toleration is called for when the first-order preferences
suggest that we should suppress, reject or ban certain views,
lifestyles, modes of conducts, etc., but for certain reasons we
decide not to use the available means to suppress them.'o

So, if it were true that the expression of antidemocratic thought should
be permitted solely because that would be beneficial to democracy itself

`'x Sadurski (1996), p. 388.
~`' Sadurski (1996), p. 378.
'~ Sadurski (1996), p. 378.
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in the end, then it is surely not self-contradictory for democrats to com-
bine legal toleration of antidemocratic speech with moral and political
denunciation thereof. Antidemocratic speech is, after all, the kind of
speech that democrats find objectionable in the first place. That it is nev-
ertheless tolerated for the sake of democracy itself could only mean that
it must not be silenced. Far from precluding any form of disapproval,
legal toleration of antidemocratic speech actually calls for strong con-
demnation of it through modes that stop short of outright prohibition."
The key distinction between the traditional method of legislative sup-
pression on the one hand, and the moral and political condemnation that
Sadurski proposes on the other hand, resides, therefore, in the different
goals that these two approaches attempt to achieve. That distinction is
similar to the distinction which could be drawn between censorship and
censure.''` Enforced silence is the aim, which is pursued in the case that
censorship is applied to antidemocratic speech. However, when we cen-
sure a person for having voiced a democratically repugnant thought, we
do not necessarily intend to silence him. "[I]f we support a fine imposed
on a racist speaker, or demand a prison term, or shout him off, or de-
mand that his views not be reported in the press, the primary function is
not to show our disapproval for his or her views; rather, the primary
function is to deter or prevent him from expressing those views. The
direct aim is not to let him know: `We do not like what you say' but
rather to prevent him from saying it," Sadurski explains."

[In contrast, when] we show our distaste to a racist speaker, by
shouting an insult at him, by publishing a scathing criticism in
the newspaper, by refusing to shake his hands or to share a
platform with him, the primary motive of our action is to
communicate our disagreement, not to eliminate the object of
our disagreement.'a

Sadurski's insight that legal toleration of democratically repugnant views
is entirely compatible with vigorous reprobation thereof75 enables us,
then, to avoid the jurisprudential conflict which exists between democ-
racy's viability and the principle of consent upon which democracy itself
is founded. It brings to light the notion that viable democracy is not a

" Sadurski (1996), p. 389.
''- Sadurski (1996), p. 379.
"Saduriski (1996), p. 389.
'a Sadurski (1996), p. 389.
15 Sadurski (1996), p. 389.
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democracy that attempts to silcnce its enemies by decree,75 but a democ-
racy that confronts those hostile to it with an entirely democratic de-
fense: speech. "If there be time to expose through discussion the false-
hood and fallacies, to avert the evil by the processes of education, the
remedy to be applied is more speech, not enforced silence."" Antidemo-
cratic propaganda should, in other words, be fought with democratic
rhetoric instead of with legislation. Through this strategy, it is possible
to protect democracy without having to subject democracy's enemies to
legal norms to which they could never have consented. The inconsis-
tency that fatally resides at the heart of democracy's attempt to suppress
hostile speech by legislation could, then, be successfully circumvented,
since we are able to condemn speech hostile to democracy without hav-
ing to outlaw it. This, in turn, would enable us to reject as too legalistic
the proposition that the absence of governmental suppression of, say,
racist speech would somehow be tantamount to the support or en-
dorsement of this kind of speech:'~

In a society that expresses its moral judgments through the law,
and in which the rule of law and the use of law are characteris-
tic responses to many social phenomena, [the] absence of laws
against racist speech is telling.''

We may argue in response to this proposition that if, in a particular soci-
ety, legal toleration of racist speech were accompanied by expressions of
moral and political disapproval, then it could not be said that such a so-
ciety somehow promotes racist speech."~ Legislative suppression is, after
all, not the only way through which society's reprobation of repugnant
views could possibly be communicated.

2. We the People

In view of the strategy through which Sadurski has attempted to avoid
the dilemma that extremist speech creates, and in view of the reason he

"' Michacl Margolis, Viable Demncrary, Thc MacMillan Press LTD, London, 1979.
" Whitney v. California, 274 U.S. 357 (1927) at 377.
'" Mari J. Matsuda, "Public Response to Racist Speech: Considering the Victim's Story",
87 Micbigan La~~ Revie~~, pp. 2378-2379 (1989)
'`' Matsuda (1989), p. 2379.
"~ Comparc Matsuda (1989), p. 2378: "To allow an organization known for violence,
persecution, race hatred, and commitment to racial supremacy to exist openly, and to
provide police protection and access to public streets and college campuses for such a
group, means that the state is promoting racist spcech."
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has offered to justify the choice of his strategy, Sadurski's approach to
this problem could, to reiterate, be classified as pragmatic. Underlying
his proposition that democrats should employ the paradox of toleration
in their struggle of self-defense is, as we have seen, Sadurski's argument
that the deployment of this device would produce beneficial conse-
quences for democracy itself in the end. It is precisely in this consequen-
tialist sense of the word that the strategy, which he devises and recom-
mends, could be called pragmatic. The question that we must address
now is whether it could actually deliver what it promises. We must in-
vestigate now whether it is true that democracy would eventually bene-
fit from an unrestricted public discourse in which all ideas could be ex-
pressed, and examine if "the way to combat anti-democratic ideas is
through counter-expression."81

In our search for the answers to these questions we must be aware
from the outset that Sadurski's strategy is less Utopian than one might
be tempted to think at first sight. The main problem that antidemocratic
speech poses to the theory of democratic government resides, after all, in
the possibility that democracy's enemies could use it to persuade enough
voters to gain government power through majority formation, and that
they would subsequently use this power to destroy democracy itself.
Therefore, if we want to defend democracy by blocking this process of
majority formation, and if the strategy to be employed were counter-
expression, then it is not necessary for us to convince those already hos-
tile to democracy that they are wrong. It is sufficient to prevent floating
voters who may be inclined to defect to the antidemocratic side from
doing so, by persuasively demonstrating to them that the policies pur-
sued by democracy's enemies are morally, and perhaps materially, disas-
trous, as well. When we denounce views that are democratically repug-
nant, when we attempt to expose their "falsehood and fallacies", the
primary aim we want to achieve is, in other words, not the conversion of
those who already firmly believe in these views, but the dissuasion of
those who are still undecided and who may be attracted to them. In es-
sence, the counter-expression strategy is, to borrow a term from the
theory of international relations, a containment strategy.82 It seeks to
defeat the threat that democracy's enemies pose to this political system
by attempting to limit their electoral growth. As such, it is the mirror

~' Matsuda ( 1989), p. 2350. Matsuda uses these words to describe a view that is held
within the American debate about the limits of free expression. They do not reflect her
own view.
"` Frans A.M. Alting von Geusau, Beyond Containment and Division: Western Coopera-
tion from a Post-Totalitarian Perspective, Martinus Nijhoff Publishers, Dordrecht, 1992.
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image of the strategy that democratic politicians, in general, pursue to
win elections. In order to achieve victory, these politicians, of course, do
not design their campaigns to convince either their opponents whom
they can simply write off, or their own constituencies, on whom they
can safely rely. To gain power, they will virtually always have to focus
their persuasion efforts on those swing voters who are generally not
firmly committed to either side,g' but whose support is usually indispen-
sable in any attempt to construct the majority coalition that would de-
liver them the key to government office. In view of the common experi-
ence that the support of this decisive bloc of voters could only be won
by mainstream politicians who promote ideologically moderate pro-
grams,8~ the notion that democracy's enemies - those who tend to reside
at the fringe of the political discourse - could be prevented from coming
to power through the dissuasion of the same bloc of floating voters is,
then, indeed a notion that does not ring as excessively unrealistic. When
he calls for legal toleration of the views that are held by those inimical to
democracy, Sadurski has said that "[i]t is hoped that their programme
will never become accepted by the majority, and that those who abhor it
will be successful in defeating it in the political and cultural arena."Rs
Our brief discussion of the way this political system works in practice
suggests now that there is room for more than mere hope alone. It
could, with some confidence, be claimed that, by and in itself, the com-

"' See, for instance, the struggle between Britain's Conservative and Labour Party during
the 2001 General Election. "The picture is pretty much the same in the crucial marginal
seats the Conservatives have to win back from Labour. Voters there also put health and
education well ahead of tax. Swing voters - those who the politicians are chasing, be-
cause they say they may change their minds - care even more about health and education
than the rest of the population," wrote The Economist in: "Wrong Issues, Wrong
Leader", May 19`~' 2001, p. 42.
"a Anticipating the second consecutive landslide defeat that the Conservative Party
would certainly suffer at the 2001 General Election a political columnist has suggested
that the next leader of this party should lead "the Conservatives back to the centre, from
where they could ask voters for forgiveness and re-election." See: Bagehot, "Michael
Portillo's Moment", Tbe Economist, June 2"`t 2001, p. 46. The Conservatives, however,
did not seem to have paid attention to his advice. "Ian Duncan Smith, the Conservatives'
new leader, has already made his mark on the party by assembling a shadow cabinet
more right-wing and Eurosceptic than Margaret Thatcher ever did," The Economist re-
ported in: "The Tory Shadow Cabinet: Lurch to the Right", September 22"d 2001, p. 39.
Duncan Smith, who failed to give the Tories a necessary lift in the polls, was replaced as
party leader by Michael Howard in 2003. Howard himself resigned from the leadership
after the Conservatives had suffered their third successive defeat in the 2005 General
Election.
"' Sadurski (1996), p. 387.
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bination of toleration and counter-expression is indeed a strategy that is
politically effective.

Since this strategy carries the obvious implication that democracy
could fight its enemies without violating its own principle of consent,
we may justifiably claim that Sadurski appears to have been able to pu-
rify force from the attempt by this political system to defend itself. The
strategy that he has devised seems, then, to be the strategy that would
enable us to render democracy's defense against hostile speech self-
consistent. The problem, however, is that even if we were allowed to
accept that his strategy is one that we could pursue to keep democracy's
enemies at bay, we still would have to face the question of why we
should do that in the first place. A closer look at Sadurski's pragmatic
argument seems to suggest that prohibition, rather than toleration, is the
more logical conclusion to be drawn from it. Indeed, if legal toleration
of antidemocratic speech were to be justified by our need to make in-
formed choices, why should that toleration then not be abandoned, once
the most fundamental choices have been made. If We the People, by the
enactment of a constitution, have decided that democracy is the political
Grundordnung of our society, why should we continue to tolerate the
propagation of ideas that are radically antagonistic to our sovereign de-
cision? Sadurski argues that "[i]n order to make an informed, intelligent
decision about who we are, what we want to do, what life we want to
live, and what lifestyles and ideas we want to pursue and promote, we
need to know what moral options are available in our society."~~ In do-
ing so, he seems to have overlooked the fact that there are, so to speak,
certain "ideas and lifestyles" about which we may not wish to gain in-
formation or knowledge anymore, after we had decided to adopt a par-
ticular moral option. If, for instance, a political community has con-
sciously taken the decision to found its government on the principle that
all its members are equal to each other, and that all of them should,
therefore, be entitled to participate in the process of collective decision-
making, such a community, for obvious reasons, no longer feels the need
to be informed about either the moral desirability of the Fuhrerprinzip
or the wisdom of racial segregation.~' This hypothetical case seems pre-

"`' Sadurski (1996), p. 386.
x' But see Cohen (1988), p. 270: "Political advocates at the extremes, radical or reaction-
ary, wise or crazy, will commonly meet with an angry and unruly reception. Commu-
nists, pacifists, Nazis, hawks and doves - those at the extremes - will be forever in need
of dcfense. Their freedom is in our interest not only because our side may one day be
threatened with similar response, but because rational judgment upon any position re-
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cisely to be the case which Frederick Schauer might have in mind when
he observes that we tend to

utter the standard lines about the `right to know' while ignor-
ing the extent to which `right to know' theory founders on the
rocks of the people's rather deliberate lack of interest in know-
ing.as

In order to counter this critique, Sadurski could argue that the afore-
mentioned community, despite its outspoken preference for democracy,
is still in need of information and knowledge about alternative political
models, because that community might possibly choose to replace its
original system of government with one that is based on, let us say, ra-
cial discrimination. Of course, this possibility may occur, but at the
moment that a democratic community decides to do that, it ceases to be
a democracy, because a caste system similar to the one that used to exist
in South Africa is simply incompatible with the democratic principle of
equality. So its introduction is not a policy option that a democracy can
seriously contemplate without completely losing its political identity.
Therefore, if we were prepared to accept the assumption that the people
have deliberately chosen to establish a democracy, and that they want to
maintain this form of government for the foreseeable future, then we
may reasonably conclude that the right to free speech cannot be used to
promote political programs which are hostile to democracy. Within the
jurisprudential framework that is outlined above, nothing can, in other
words, prevent the people from enacting laws that suppress the kind of
inimical propaganda, which seeks to gradually undermine and ultimately
destroy their chosen form of government. "We must," to quote Schauer
once again,

be wary of falling into what I call the "ratchet fallacy," by
which speech is assumed to go in one direction only, producing
good and causing no harm. Speech, even on political matters,
can do a lot of damage to important interests. If we understand
democracy as popular sovereignty, then the unlimited powers
normally associated with sovereignty would permit the people

quires that that position be heard. Some lessons must be continually relearned, even by
those who once taught them." (Emphases added.)
~R Frederick Schauer, "The Role of the People in First Amendment Theory", 74 Califor-
nia Lazw Reviez,;, p. 783 (1986).
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to restrict speech to the same extent that they can regulate
other forms of conduct.89

Seen from this perspective, Sadurski's argument - the argument that
people have the right to be informed - could only be advanced at a con-
stitutional convention where the people or, to be more precise, their rep-
resentatives are in the process of making fundamental choices for their
community.yo A person who is criminally prosecuted for having propa-
gated antidemocratic ideas cannot possibly defend himself with the help
of this argument in a court of law, because that defense would certainly
be exposed as internally inconsistent.91 The inconsistency at the heart of
Sadurski's strategy reveals, as we can see, the main limitation that is in-
herent to the pragmatic approach. Sadurski argues, as you may recall,
that the expression of extremist opinions should be legally tolerated, be-
cause this toleration would enable citizens to make informed choices in
the process of self-government, and because the expression of such opin-
ions could be successfully fought through counter-expression. His diffi-
culty, however, is that informed choices can only be made within the
confines of an originary choice that constitutes the political identity of a
particular polity and that precludes all other choices, which are anti-
thetical to this constitutional choice. Since the people's choice to estab-
lish democracy implies, as previously indicated, their decision to exclude
the adoption of any policy that is antidemocratic, there is no principled
reason why the advocacy of such a policy should be legally tolerated in a
democratic society. If, for the sake of argument, we were to assume now
that the people do indeed possess the unlimited powers associated with
sovereignty, then we shall have to concede that our discussion of Sadur-
ski's argument yields the rather unexpected suggestion that suppression
of radically subversive speech through legislative measures does not con-
stitute an act of coercion which we need to avoid in order to preserve
the internal consistency of democratically enacted laws. Viewed from
this perspective, the sovereign decision by the people to found a democ-
ratic polity is, after all, the decision that has established the legal demar-

8`' Frederick Schauer, "Free Speech and the Argument from Democracy", in: J. Roland

Pennock 8Z John W. Chapman (eds.), Nomos XXV: Liberal Democrary, New York Uni-
versity Press, 1983, p. 248.
`'~ Bert van Roermund, "Parlementarisme en Politiek: Kelsen over Vertegenwoordiging",

in: Ludwig Heyde Sz Henk Visser (red.), Filosofie en Democratie, Tilburg University

Press, 1990, p. 54.
`" Bork (1990), p. 335.
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cation lines within which the political discussion among citizens will
have to take place.9'̀

The major problem with this view, however, is that the people's
sovereign decision to found democracy cannot purify the element of co-
ercion from laws which suppress extremist speech. As you may recall
from our discussion of Van der Wal's argument, that decision is unable
to reconcile popular sovereignty with individual autonomy, because
those who took it are not identical to those who are subject to it. So
speech-restrictive legislation that is derived from it must be considered
as an act of alien domination rather than as an act of self-legislation, at
least in the eyes of those whose freedom of speech is restricted. In the
light of this analysis, it is then fair to conclude that the Achilles heel of
Sadurski's pragmatic attempt to avoid the use of law in democracy's self-
defense is the circumstance that the internal logic of his argument seems
to demand the deployment of legislative suppression, whereas such sup-
pression cannot be justified in democratic terms, that is to say, in terms
of consistency between popular sovereignty and individual autonomy.
This means, in turn, that in Sadurski's case, as is the case with Van der
Wal, democracy's self-defense still remains to be purified from the ille-
gitimate use of force.

IV. THE TRANSCENDENTAL-PRAGMATIC APPROACH

The argument that democracy's legislative attempt to defend itself could
be purged of force through an originary act by the people is, as we can
see, based on the assumption that self-legislation by the people as a col-
lective is consistent with self-legislation that is practiced by individual
citizens who compose this body politic.93 It is, in other words, on the
basis of the assumption that exercises of popular sovereignty are consis-
tent with exercises of personal autonomy that legislative violentia could
be purified from democratic auctoritas in matters of speech restriction.y'
The fact that the validity of this key assumption has been disputed com-
pels us, then, to subject it to an in-depth reexamination. We must now
either prove that the premise upon which democracy could construct its
legislative attempt at self-defense still remains tenable in the final analy-
sis or concede that the self-consistency challenge cannot be overcome

y~ Bork (1971), pp. 29-31.
93 Jurgen Habermas, "Citizenship and National Identity", in: Bart van Steenbergen (ed.),
The Condition ofCitizenship, SAGE Publications, London, 1994, p. 24.
`" Habermas (1994), p. 24: "The intention is to purge the remaining strands of violentia
from the auctoritas of the state's power."
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within the framework of democracy that is conceived as popular self-
legislation. This could perhaps most fruitfully be done through a critical
discussion of the discourse theory that is elaborated by Jurgen Haber-
mas.95 Being generally considered as the most advanced theory of law
and democracy currently available at the marketplace of ideas,9ó this the-
ory is, among other things, a sophisticated effort to substantiate pre-
cisely that proposition the validity of which we are compelled to scruti-
nize, namely the proposition that popular sovereignty is consistent with
individual autonomy or, as Habermas himself has put it in a much more
radical term, co-origina1.97 A thorough review of his theory on this spe-
cific issue could, therefore, permit us to arrive at a comparatively reliable
judgment concerning the tenability of the premise that would enable
democracy to outlaw hostile speech in an internally consistent way.

1. Democracy as Rational Discourse

It could justifiably be said that Habermas' attempt to establish the co-
originality of popular sovereignty and individual autonomy is part and
parcel of his more general efforts to make the case for a radically democ-
ratic society in which the use of force has been completely cleansed from
the exercise of authority.98 The basic strategy through which he seeks to
achieve this aim is self-legislation through deliberative unanimity. In
Habermas' view, a law is deemed to be self-imposed if it were enacted
on the basis of uninhibited discussion and unanimous consent among all
persons whose lives may be affected by this law. Force, so Habermas'
argument roughly runs, could be purged of authority, if society were
governed by laws that are arrived at in accordance with these two stan-
dards. The requirement that laws be grounded on the unanimity that
emerges from an unrestricted exchange of arguments among all possibly
involved persons would, according to Habermas, guarantee that every-
body has the opportunity to advance his interests and voice his concerns
in the legislative process, and that the laws that are ultimately enacted,
are enacted for reasons which are "acceptable to each and everyone.i99 It

`'S Jurgen Habermas, BetZ;~een Facts and Norms: Contributions to a Discourse Theory of
Laze~ and Democracy, trans. 8e introd. William Rehg, The MIT Press, 1999a (1996).
`'6 Michel Rosenfeld, "Law as Discourse: Bridging the Gap Between Democracy and
Rights", 108 Harvard Lazr~ Reviezc~, pp. 1 t64 (1995).
97 Kenneth Baynes, "Democracy and the Rechtsstaat: Habermas' Faktizitát und Gel-
tung", in: Stephen K. White (ed.), The Cambridge Companion to Habermas, Cambridge
University Press, 1995, pp. 206-212.
98 Baynes (1995), p. 201.
`'v Habermas (1999a), p. 108.
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should be noted from the outset that in arguing that coercion could only
be kept at bay from laws if they are enacted on the basis of dialogical
consensus, Habermas, does not intend to demand that, in the day-to-day
practice of democratic politics, laws be made in the way elaborated on
above. Through his argument, Habermas only wants to demonstrate
how force could be completely expurgated from legislation, if the most
ideal conditions were available. In doing so he attempts to provide us
with a counterfactual standard, with the help of which, we can measure
the extent to which laws that are made in the real world could be con-
sidered as free from force.

Underlying Habermas' argument concerning self-legislation is
the way he analyses the two types of rational action to which, according
to him, citizens of a democratic polity can take recourse,'oo when they
seek "to legitimately regulate their life in common by means of positive
law."'o' Generally, a rational action is an action that "could be defended
with reasons."'~Z This implies that the rationality of that action could
only be determined through an intersubjective process.`~' We could, in
other words, only deem the actions that we take to be rational if we
were able to persuade others to accept the reasons that we have offered
in their defense.'~i Within this general category of rational actions,
Habermas, then, further distinguishes the concept of strategic action that
has been traditionally used by social scientists, from the concept of
communicative action that he himself has devised to support his argu-

'~o Jurgen Habermas, The Theory of Communicative Action, Volume 1: Reason and the
Rationalization of Society, trans. Thomas McCarthy, Beacon Press, Boston, 1984, pp. 8-
10.
'~' Jurgen Habermas, The lnclusion of tbe Other: Studies in Political Tbeory, ed. Ciaran
Cronin 8r Pablo De Greiff, trans. Ciaran Cronin, The MIT Press, ]9996 (1998), p. 137.
'~'- Simone Chambers, Reasonable Democracy: Jrdrgen Habermas and the Politics of Dis-
course, Cornell University Press, 1996, p. 90. Habermas (1984), p. 22: "Rationality is
understood to be a disposition of speaking and acting subjects that is expressed in modes
of behavior for which there are good reasons or grounds."
'~' Habermas (1984), p. 9: "An expression satisfies the precondition for rationality if and
insofar as it embodies fallible knowledge and therewith has a relation to the objective
world (that is, a relation to the facts) and is open to objective judgment. A judgment can
be objective if it is undertaken on the basis of a transsubjective validity claim that has the
same meaning for observers and nonparticipants as it has for the acting subject himself.
Truth and efficiency are claims of this kind. Thus assertions and goal-directed actions are
the more rational the better the claim (to propositional truth or to efficiency) that is
connected with them can be defended against criticism." (Emphasis supplied.)
'~' Chambers (1996), p. 90: "A statement or an action is rational to the extent that it
could be explained to others, that is, to the extent that its ground could be intersubjec-
tively recognized." (Emphases supplied.)
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ment concerning self-legislation.1C5 Strategic actions, according to
Habermas, are actions that a citizen takes to influence decisions by oth-
ers in order to attain the goals he intends to achieve.'~6 These actions are
solely oriented to the achievement of the intended goals. "[A]n actor
who adopts a strategic attitude is [therefore] primarily concerned with
getting his or her way in a social environment that includes other ac-
tors."'~' Threats, promises and deception are among the devices that
such an actor could deploy in order to get what he wants.'~8 If he were
able to explain to others that the deployment of these devices is condu-
cive to the attainment of the goals he wants to attain, then his action is
deemed rational from the strategic perspective. Habermas, however,
does not consider legislative decisions that are taken by strategically act-
ing citizens as true self-legislation, since each of them, in the pursuit of
his own goals, may have used the devices aforementioned to pressure
each other to arrive at these decisions. These same citizens may have de-
cided to enact entirely different laws, had pressure by others been absent
from their decision-making process, and had they themselves been able
to rely on the results of a public discourse in which reasons to adopt or
to reject a particular legislative proposal could be freely offered, con-
tested and defended. Habermas, as already intimated, claims that legisla-
tive measures could only be deemed to be self-imposed, if they were
taken on the basis of such a discourse. Law, to formulate his claim more
precisely, could only be qualified as self-legislation if it were enacted for
reasons that all those who may be affected by it could accept as sound
after an uninhibited discourse among themselves. This claim is under-
pinned by Habermas' concept of communicative action, which, as we
shall see, directly draws on his analysis of human speech.

Communicative action, like strategic action, is rational in the sense
that it could be defended with reasons. The way in which reasons are
deployed to defend communicative action, however, is totally different
from the way in which that is done in defense of strategic action. This is
because these two types of action are based on two distinctly different
concepts of rationality. Strategic action is based on the concept of in-
strumental rationality, whereas communicative action is founded on the

'~5 Baynes (1995), p. 203.
~'6 Habermas (1984), p. 285: "We call an action oriented to success strategic when we
consider it under the aspect of following rules of rational choice and assess the efficacy
of influencing the decisions of a rational opponent." (Emphasis supplied).
'~' William Regh, "Translator's Introduction", in: Habermas (1999a), ", p. xvii.
~~S Regh ( ] 999a), p. xvii.
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concept of communicative rationality.'ev Although both concepts are
rooted in the shared conviction that the rational character of a particular
action could only be established in an intersubjective process, each of
them is oriented to a radically different standard of rationality. The con-
cept of instrumental rationality is oriented to success."~ From the in-
strumental perspective, an action is judged rational if it could be claimed
with reasons that such an action contributes to the achievement of suc-
cess, that is, contributes to the attainment of a particular aim. Strategi-
cally acting citizens, therefore, are considered to have acted rationally if
they were able to explain to others that their actions have furthered the
accomplishment of the goals they intend to accomplish. In contrast to
the concept of instrumental rationality, the concept of communicative
rationality that underlies communicative action is not oriented to suc-
cess, but to mutual understanding."' Habermas, as already alluded to,
has developed this concept of rationality and its corresponding concept
of action on the basis of his analysis of human speech. There are, accord-
ing to him, three types of validity to which we can raise claims, when we
speak to one another in a conversation."Z

These three types of validity (...) are truth, rightness, and sin-
cerity. In making a validity claim, a speaker makes a certain
commitment about how things stand in three different domains
(...). Truth claims concern the way things are in the physical
world, rightness claims concern the way things are in the social
world, understood as the totality of legitimately ordered inter-
personal relations, and sincerity claims concern the way things
are in the subject's private domain of inner experience.13

When we speak to one another in a conversation we are, in other words,
claiming that what we say is true, right or sincere. In raising a claim to
truth, rightness or sincerity, it is, Habermas contends, our inherent aim
to get this claim accepted by our conversation partners."~ This means
that whenever they decide to contest our claim, we must mount an effec-
tive defense on its behalf, that is, we must supply reasons that could jus-

'~9 Habermas (1984), pp. 285-286.
"' Habermas (1984), p. 285.
"' Habermas (1984), pp. 285-286.
"' Heath (2003), p. 108: "Habermas argues that there are three types of validity claims
that speakers can raise through their utterances, and therefore three types of commit-
ment that they can make."
"' Heath (2003), p. 108 (internal note omitted).
"{ Habermas (1984), p. 287.
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tify this claim in the eyes of those who contest it. If we succeed to con-
vince them to accept it as valid, then we could conclude that we have
been able to reach an understanding with our opponents. To communi-
cate, still according Habermas, is to reach mutual understanding.15 An
actor who adopts a communicative attitude is, as previously mentioned,
not interested in achieving success in the first place, but in persuading
those to whom he is speaking to accept the validity of his claims con-
cerning the three worlds aforementioned. The actions that he takes
could, therefore, be qualified as communicative in the sense that they are
not primarily guided by goal attainment, but by claims that both he and
his opponents could deem true, right, and sincere. "I shall," writes
Habermas,

speak of communicative action whenever the actions of the
agents involved are coordinated not through egocentric calcu-
lations of success but through acts of reaching [mutual] under-
standing.1ó

Since communicative action is that which is based on the mutual under-
standing that we and our opponents must arrive at via a path paved with
reasons, it may, in view of what has been said about rationality, be
tempting to infer that what counts as rational within the concept of
communicative rationality depends principally on the question of
whether we are able to persuade our opponents to accept the validity
claims that we have raised. If we were able to provide reasons, which
could motivate our opponents to accept the contested claims to truth,
rightness, and sincerity that we have raised, then we could justifiably
assert that these claims are rational from the communicative point of
view. Communicative rationality depends, in short, on persuasion.
Habermas emphatically does not accept this crude version of communi-
cative rationality as a sufficient guarantee for the rational character of
contested claims. He insists that their rationality, that is, their truth,
rightness, and sincerity could only be considered as established if their
defense could be conducted under ideal conditions. Should a claim
which we make be contested by others, then we could, according to him,
only continue to consider it as valid if we were able to persuade our op-

15 Habermas (1984), p. 287: "Reaching understanding is the inherent telos human
speech."
"h Habermas (1984), pp. 285-286 (emphasis supplied). See also, Habermas (1999a), p. 18:
"Communicative action (...) depends on the use of language oriented to mutual under-
standing."
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ponents to accept that claim as true, right, or sincere in an idealized
process of argumentation. "We use the term argumentation," he says,

for that type of speech in which participants thematize con-
tested validity claims and attempt to vindicate or criticize them
through arguments. An argument contains reasons or grounds
that are connected in a systematic way with the validity claim
of a problematic expression."'

An argument, in other words, "is composed of the problematic utter-
ance for which a certain validity claim is raised (conclusion), and of the
reason (ground) through which the claim is to be established.i18 When
we engage in a process of argumentation with our opponents, we are,
therefore, attempting to underpin a contested claim with reasons which
could justify its content in their eyes. "Discourse" is the specific term
that Habermas employs to indicate the idealized process in which we are
trying to achieve this aim. It is idealized in the sense that it is based on
the assumption that "the argumentation could be conducted openly
enough and continued long enough.i19 If we were able to convince our
opponents to accept the claim that they deem problematic under these
ideal conditions, then we could consider it to be rational. The rationality
of that claim depends, in other words, on the extent to which the ideal
conditions under which it could be defended with reasons are available.
Discourse, to reiterate the point, is the form of public deliberation that is
supposed to harbor these conditions. We are, as a consequence, only en-
titled to consider a claim to be rational if we succeed to persuade our
discourse partners to accept it as true, right or sincere on the strength of
the arguments that we advance in its defense.

The "strength" of an argument is measured in a given context
by the soundness of the reasons; that can be seen, among other
things, whether or not an argument is able to convince the par-

"' Habermas (1984), p.18 (emphases supplied).
"" Habermas (1984), pp. 25-26.
"`' Habermas (1984), p. 42: "I shall speak of `discourse' only when the meaning of the
problematic validity claim conceptually forces participants to suppose that a rationally
motivated agreement could in principle be achieved, whereby the phrase `in principle'
expresses the idealizing proviso: if only the argumentation could be conducted openly
enough and continued long enough."
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ticipants in a discourse, that is, to motivate them to accept the
validity claim in question.'`o

Arguments, therefore, are the means by which participants to a dis-
course could establish the truth, rightness, and sincerity of what they
say, when they are speaking to one another. If they, under the ideal con-
ditions of the discourse, were motivated by "the forceless force of the
better argument" to accept certain claims as true, right and sincere, then
we must, according to Habermas, conclude that the laws which they de-
cide to enact on the basis thereof are genuine acts of self-legislation.
Laws could only be considered as self-imposed if it could be ascertained
that they have been enacted on the basis of truth, rightness and sincerity.
It is, to begin with, only possible to say that citizens of a democratic
polity have voluntarily imposed a law upon themselves if it could be
shown that they have sincerely, that is, really wanted to enact that law.
This means, in turn, that we must establish that they have done so on
grounds that are factually true and morally right. Had these citizens
acted on the basis of false information, or motives the rightness of which
remains to be determined, then this law could not be deemed to be self-
imposed, since it may not have reflected their authentic intention. They
could, after all, have decided to adopt an entirely different legislative
proposal as law, had the factually shaky foundation of, or the morally
suspected motives behind, the law that they did enact been exposed to
them. Habermas' concept of communicative rationality and the related
concept of communicative action are specifically designed to guarantee
that citizens would not enact laws on such invalid grounds. By insisting
that actions could only be classified as rational if they were taken on the
basis of claims of which the truth, rightness and sincerity have been de-
termined in an idealized process of argumentation, Habermas intends to
make sure that citizens who participate in a legislative discourse would

presuppose in general that the structure of their communica-
tion ( ...) excludes all force - whether it arises from within
process of reaching [mutual] understanding itself or influences
it from the outside - except the force of the better argument

(and thus that it also excludes, on their part, all motives except
that of a cooperative search for [truth, rightness, and sincer-

ity]).
izi

''' Habermas (1984), p. 18.
''' Habermas (1984), p. 25.
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Through his insistence that citizens of a democratic state should only be
guided by the better argument when they decide whether or not to enact
a particular law, Habermas wants to liberate them not only from in-
stances of external pressure, like threats and promises, but also from the
prejudices that they themselves may harbor.'"- Prejudices could be, as
they very often are, factually false and morally wrong so that citizens
who take legislative decisions on the basis thereof, may have decided to
take other decisions if they had not been influenced by their prejudices.
Laws based on prejudices, therefore, cannot be deemed to be really self-
imposed, because they may not authentically reflect the will of those
who enact them. Habermas is convinced that citizens of democratic pol-
ity could free themselves from both external pressure and internal
prejudices to arrive at self-legislation in the true sense of the word, if
they were to apply the concept of communicative rationality to the
lawmaking-process.123 The circumstance that citizens who adopt a com-
municative approach to legislation could only transform a legislative
proposal into a law if they were able to persuade one another to accept
that proposal as law in an idealized process of argumentation means that
they could only enact a law if they succeed to underpin it with reasons
which all of them as participants to a discourse could deem valid. Being
taken on the basis of reasons that have been contested and defended in
an idealized debate, and that, at the end of the day, could be accepted as
sound by all participants in that debate, this law is, arguably, a law,
which results from everybody's authentically formed insights concern-
ing truth and rightness, rather than from "prevailing beliefs and power
constellations in society.""~ The demand that a law be grounded on
thoroughly discussed and unanimously accepted reasons implies, after
all, that even the most powerless persons among those who may be af-
fected by this law shall have to be persuaded to voluntarily accept it on
the merits of reasons offered in its defense, instead of being induced or
coerced to do so.1zs

The communicative strategy through which Habermas seeks to
keep force at bay from legislation could arguably be called transcenden-

''-' David Ingram, "The Sirens of Pragmatism versus the High Priest of Proceduralism:
Habermas and American Legal Realism", in: Michell Aboulafia et al (eds.), Habermas
and Pragmatism, Routledge, London e~ New York, 2002, p. 86.
''' [ngram (2002), p. 86: "What distinguishes the better argument from the most persua-
sive rhetoric are additional idealizations concerning the equal opportunities and capaci-
ties of the interlocutors, their freedom from external pressures and internal prejudices,
and their willingness to accept reasons solely on the basis of their merits."
''-; Van den Brink (1997), p. 105.
''' Van den Brink (1997), p. 105.
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tal-pragmatic.'26 As already pointed out at the beginning of this chapter,
it is called transcendental because it is based presuppositions that we
must necessarily make when we communicate with others.t27 In order to
do so, we, for instance, cannot not possibly avoid presupposing that
what they say is based on truth, rightness and sincerity. This presuppo-
sition may, of course, turn out to be wrong, but in order to make com-
munication possible in the first place, we have to assume an idealized
situation in which that is not the case. It does, after all, not make any
sense for us to exchange arguments with others if we do not assume be-
forehand that they would sincerely believe that what they claim is factu-
ally true or morally right. Precisely by assuming that they would do so,
that is to say, by idealizing the communicative conducts that they would
adopt, it becomes possible to initiate communication with them through
which the truth, rightness and sincerity of their claims could, then, be
tested.128

To think that something has or could go wrong with commu-
nication is to assume that there is a form of communication in
which nothing goes wrong; it is to presuppose an ideal form of
communication that stands as a counterfactual background to
our conversations.129

Rational agreement is another example of the presuppositions that we
cannot possibly avoid making when we communicate with others."o It
does, once again, not make any sense for us to argue with others if we
were not prepared to assume beforehand that we would eventually be
able to convince them to accept our claims as valid on the merits of the
reasons we have offered. This presupposed rational agreement is what
gives our argumentation with others purpose and meaning. If we do not

'`'6 The term transcendentalpragmatics is used by Karl-0tto Apel to refer to his version
of the discourse theory. Habermas himself prefers to call his own elaboration of the dis-
course theory universal pragmatics. "There are," as James Herget has pointed out, "a
number of differences between the philosophical approaches of Apel and Habermas."
Within the field of jurisprudence, it may, however, be permitted to use these terms inter-
changeably. "The justification of the requirements governing the discussion of norms is
called `transcendental pragmatics' by Apel and `universal pragmatics' by Habermas,"
writes Herget in his Contemporary German Legal Philosophy, University of Pennsyl-
vania Press, 1996, p. 48.
'`" Heath (2003), p. 283.
''s Heath (2003), p. 283.
''-9 Chambers (1996), p. 122.
130 Habermas (1984), p. 42.



Extremist Speech and PopularSovereignty 59

assume that rational agreement is achievable in the end, then that would
imply that disputes and disagreements between us and our opponents
could only be "solved" through the use of force by either side. In order
to avoid this implication, we have to presuppose that both parties would
ultimately be able to reach a rational agreement concerning the right so-
lution of their conflicts. Referring specifically to the realm of democratic
politics, Habermas has warned that

[p]olitical disputes would forfeit their deliberative character
and degenerate into purely strategic struggles for power if par-
ticipants [to these disputes] do not assume - to be sure, falli-
bilistically, in the awareness that we can always err - that con-
troversial political and legal problems have a correct solution.
If they were not oriented toward the goal of solving problems
by giving reasons, participants would have no idea what they
were looking for."'

Habermas' communicative method to purge law of alien domination can
also be called pragmatic. It is pragmatic in the sense that hc relies on the
discourse to arrive at the creation of valid norms that would provide
guidance for human action, rather than at the discovery of truth."'
Within the discourse theory, a distinction is made between the prag-
matic discourse we are talking about here, and the theoretical discourse
whose main aim is to establish the truth of factual claims. "[D]iscourse
dealing with norms is called pragmatic (...) in contrast to theoretical dis-
course, which deals with the truth of descriptive propositions.""'

The transcendental-pragmatic method is, therefore, a method that
tries to resolve the tension between the coercive character of the law
with the autonomy of law subjects under the counterfactually assumed
ideal conditions of the legislative discourse. Should these conditions be
available, then discourse participants are entitled to claim that what they
have agreed to is valid, that is, true, right and sincere. In this sense, it
could be said that Habermas' transcendental-pragmatic approach to
popular self-legislation is procedural in character."~ Rather than defend-
ing a substantive notion of validity, upon which law must be founded in
order to be qualified as self-imposed, he offers his discourse as a general

"' Jurgen Habermas, "Reply to Symposium Participants, Benjamin N. Cardozo School
of Law", in Rosenfeld S~ Arato (] 998), p. 396 (emphases supplied).
13' Hergct (1996), p. 47.
"' Herget (1996), p. 47.
"' Cf. Chambers (1996), p. 17.
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test by means of which citizens of a democratic polity could determine
which claims to validity are indeed valid. If they, under the ideal condi-
tions of the discourse, were to accept certain claims as true, right and

sincere, then we must conclude that the laws, which they decide to enact
on the basis of these claims, are genuinely self-imposed. Discourse, in

short, is the procedure through which laws must be enacted in order to
be classified as self-legislation.

The strategy that Habermas pursues to keep force at bay from
popular self-legislation is, according to himself, an application to the
realm of democratic politics of his general theory of morality, with the
help of which he strives to purge force of other spheres of society as
well.15 The crux of that theory is, as you may expect, the proposition
that society at large should be governed by norms that are arrived at on
the basis of deliberative unanimity, for that is the only way through

which the autonomy of each society member could be guaranteed.
Habermas has termed the device of dialogical consensus that would
make possible the purification of force from relations among society
members, the Discourse principle.16

D: Just those action norms are valid to which all possibly af-

fected persons could agree as participants in rational dis-

courses."'

What Habermas means by a rational discourse has been concisely sum-

marized by Emilios Christodoulidis. "A rational discourse that guaran-
tees rightness (and the truth of normative propositions)," Christo-
doulidis explains,

is one that involves complete transparency and freedom of
communication; participants in discourse must be prepared to
attempt to understand the contributions of all others and sub-
ject their own claims to the scrutiny of all others, be prepared
to defend their claims and accept what prevails on the mere

"' Habermas (1999a), pp. 107-110.
16 Michel Rosenfeld, "Can Rights, Democracy and Justice Be Reconciled through Dis-

course Theory?: Reflections on Habermas's Proceduralist Paradigm of Law", in Michel

Rosenfeld 8z Andrew Arato (eds.), Habermas on Laz;~ and Democracy: Critical Ex-

cbanges, University of California Press, 1998, p. 83.
"' Habcrmas (1999a), p. 107.
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persuasive force of the better argument even if it is not what
they had set out to convince others about.13~

In Habermas' view, democracy must be a rational discourse writ large,
since only in such a democracy could it truly be said that citizens are
governed by laws that they have consensually imposed upon themselves.
To reiterate the point, the insistence that self-legislation could only be
realized in a democracy which is conceived as a rational discourse does
not imply that in the day-to-day practice of democratic politics every
single legislative proposal ought to be exhaustively debated until all
those who may come within its sweep are prepared to accept it as law.
Habermas views the rational discourse primarily as a counterfactual
construct in the light of which democracy's factual performances could
be evaluated. By formulating a set of ideal conditions under which legal
norms could be arrived at on the basis of deliberative unanimity, and
contrasting it to the prevailing practices of majority legislation, he wants
to enable us to see sharply the gap between the way law should be made,
and the way it is actually done.19 "That gap, in turn, provides a space for
either a critique or a vindication of the status quo."'~o In this sense,
Habermas' conception of democracy as a rational discourse could, then,
be compared to the equally counterfactual image

(...) of a pristine market economy with evenly matched com-
petitors, perfect information, and no transaction costs (...),
which can either be used to critique existing markets as self-
legitimating mechanisms or to support such real-life markets
because of their greater proximity to the relevant counterfac-
tual than to any plausible alternative."'

Although, as Michel Rosenfeld has pointed out, Habermas' discourse
theory alternates between a critique and a defense of really existing de-
mocracies in the West,'~z "its persuasive force stems mainly from its
critical bite."'~' Through his emphasis on deliberative unanimity
Habermas compels us, after all, to focus on those members of society

133 Christodoulidis (1998), p. 27.
19 Rosenfeld (1995), p. 1166.
"~ Rosenfeld (1995), p. ] 166.
"' Rosenfeld (1995), p. 1166.
"' Rosenfeld (1995), p. 1166.
'i' Rosenfeld (1995), p. I166.
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"who are marginalized or excluded,"'~; demanding that their voices and
arguments also be included in the process of legislation. Only in that
case could it be said, from the discourse theory's point of view, that laws
are genuinely self-imposed.

2. The Co-originality of Popular Sovereignty and Individual Auton-
omy

If the conception of democracy as a rational discourse could be em-
ployed to achieve critical or emancipatory aims in the realm of poli-
tics,'}5 then in the sphere of jurisprudence it could be used to neutralize
the tension that may exist between popular sovereignty and individual
autonomy, so that the element of power could be purged of democratic
legislation. The reason why this tension is ultimately resolvable is that,
viewed from the perspective of discursive democracy, both the sover-
eignty of the people and the autonomy of the individual are co-original.
In a democracy that is conceived as a rational discourse, individual citi-
zens, so Habermas' argument roughly runs, are entitled to the right of
self-determination, the extent of which, in turn, must be determined by
all of them collectively. Since the freedom of action that each citizen en-
joys is governed by laws enacted by all citizens as a people, it could be
said that, in a discursive democracy, the exercise of popular sovereignty
is consistent with individual autonomy. Although Habermas himself has
claimed that the jurisprudential significance of the rational discourse re-
sides in its ability to help us forge what he calls the internal connection
between, or the co-originality of, public and private autonomy, a brief
discussion of his arguments will suffice to show that it may be more ac-
curate to say that the rational discourse is the locus where the co-
originality of popular sovereignty and individual self-determination
could be established. Discursive democracy is, after all, a polity where
the conducts of individual citizens in both the private and public sphere
are governed by laws that they, as a people, have enacted. In order to
make this point, we must first discuss the arguments with which
Habermas has constructed the co-originality of public and private
autonomy. From this discussion it will, then, emerge that the conclusion
that popular sovereignty and individual autonomy are co-original is
more warranted. This conclusion would, in turn, constitute the basis for
the claim that the exercise of legislative authority by the people is con-

'{' Rosenfeld (1995), p. 1183.
"' Van den Brink (1997), p. 104.
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sistent with the right to self-determination to which individual citizens
are entitled.

The reason why Habermas is determined to forge the conceptual
connection between or the co-originality of public and private auton-
omy will become evident when we take a look at the meanings of these
two concepts. Private autonomy could roughly be defined here as a le-
gally protected sphere, within which each individual citizen is allowed to
pursue his own goals in the way he sees fit. "Private autonomy," writes
Habermas, "extends as far as the legal subject does not have to give oth-
ers an account or give publicly acceptable reasons for her action
plans.""h Public autonomy may best be characterized as the right of all
citizens as a people to determine the scope of the private autonomy to
which each of them is entitled.'~' Since exercises of public autonomy are
designed to limit the freedom of action that individual citizens are per-
mitted to enjoy in their private sphere, these exercises must be based on
reasons that everyone among them could accept. Therefore, if democ-
racy were conceived as a discourse in which reasons concerning the de-
sirable scope of private autonomy could be freely exchanged and scruti-
nized, then it would, so Habermas argues, be possible to demonstrate
that exercise of public autonomy by a collective body of citizens in mat-
ters of legislation is compatible with the private autonomy to which each
of them is entitled, because these two forms of autonomy are conceptu-
ally related.

Habermas' argument concerning the conceptual relation between
public and private autonomy is based on the way that the discourse
principle, according to him, must necessarily be applied to the realm of
democratic legislation. Since "discourse presupposes that its participants
are autonomous individuals,"'}8 citizens of a democracy that is based on
the Discourse principle ought, first of all, to recognize one another as
free and equal. Each citizen has, in other words, to recognize that his
fellow citizen is equally entitled to the right to self-determination that he
himself enjoys in both the public and private sphere. This mutual recog-
nition of equal public and private autonomy must, in turn, find its legal

"b Habermas ( 1999a), p. 120 ( emphasis supplied.j
"' Cf. William Rehg, "Translator's [ntroduction", in Habermas ( 1999a), p. xxv.
"~ William Rehg, "Against Subordination: Morality, Discourse, and Decision in the Lc-
gal Theory of Jurgen Habermas", in Michel Rosenfeld 8t Andrew Arato (eds.), Haber-
mas on Laz:~ and I~emoc-rac.v: Critical Exchanges, Univcrsity of California Press, 1998, p.
264.
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expression in a system of basic rights that guarantees their exercise.`~9 In
a democracy that is understood as a discourse, citizens could, thus, only
take part in the public discussion that ultimately results in the enactment
of laws marking the outer boundaries of the private autonomy of each of
them individually, if their right to self-determination in both the public
and private spheres were secured by the law itself in the first place. In
this sense, it could be said that the application of the discourse principle
to the realm of democratic self-legislation is only possible on the basis of
the principle of law, which

considers an act to be right or lawful as long as its guiding
maxim permits one person's freedom of choice to be conjoined
with everyone's freedom in accordance with a universal law.'sc

In order to enable citizens of a discursive democracy to make laws, this
polity itself must, in other words, be based on a legal system that pro-
tects the right of each of them to take part in the lawmaking process. It
is precisely at this point that we can see the first glimpse of the co-
originality of public and private autonomy that, according to Habermas,
could be found in the concept of democracy as discourse. Democracy as
discourse presupposes, as already mentioned, the existence of a system
of legally enforceable basic rights that not only guarantees individual
citizens the legal right to pursue their own goals in the way they see fit,
but that also permits the collective body of citizens as a whole to deter-
mine the extent to which each of them individually is legally entitled to
do so. This system of basic rights is, therefore, the locus where public
autonomy could conceptually be connected to private autonomy. Due
to the basic right of all citizens to participate in the public debate that
eventually defines the scope of private autonomy to which each citizen
is entitled, it could, after all, be said that these citizens are the authors of
lazus, which establish the boundaries of the sphere within which each of
them as a legal addressee can attempt to realize his own ends without
interference of others.15' Habermas has called this application of the dis-
course principle to the process of self-legislation by citizens the princi-
ple of democracy or the democratic principle. "[T]he principle of de-
mocracy," he says,

19 Habermas (1999a), p. 118: "This system should contain precisely the basic rights that
citizens must mutually grant one another if they want to legitimately regulate their life in
common by means of positive law."
"~ Habermas (1999a), p. 83.
's' Habermas (1999a), p. 104.
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should establish a procedure of legitimate lawmaking. Specifi-
cally, the democratic principle states that only those statutes
may claim legitimacy that can meet with the assent (...) of all
citizens in a discursive process of legislation that in turn has
been legally constituted.'s~

The legal constitution of the discursive process of legislation must, as
already mentioned, take the shape of a system of basic rights. That sys-
tem must contain the following categories of basic rights:

1. Basic rights that result from the politically autonomous
elaboration of the right to the greatest possible measure of
equal individual liberties.

2. Basic rights that result from the politically autonomous
elaboration of the status of a member in a voluntary asso-
ciation of consociates under law.

3. Basic rights that result immediately from the actionability
of rights and from the politically autonomous elaboration
of individual legalprotection.'s'

4. Basic rights to equal opportunities to participate in proc-
esses of opinion- and will-formation in which citizens ex-
ercise their political autonomy and through which they
generate legitimate law.'s~

5. Basic rights to the provision of living conditions that are
socially, technologically, and ecologically safeguarded, in-
sofar as the current circumstances make this necessary if
citizens are to have equal opportunities to utilize the civil
rights listed in (1) through (4).'ss

The first three categories of these rights constitute what has been re-
ferred to as the private autonomy of individual citizens. Among the
rights that belong to category 1 is the right to personal dignity, which, in
turn, can be subdivided into the right to life, liberty and bodily integrity.
Also included under category 1 are the rights to "freedom of movement,
freedom in the choice of one's vocation, property, the inviolability of

~S' Habermas (1999a), p. 110.
''' Habermas (1999a), p. 122 (emphases supplied).
~'' Habermas (1999a), p. 123 (emphases supplied).
15i Habermas (1999a), p. 123.
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one's home, and so on".15~ Together these legal rights must secure that
each citizen is able to pursue his success and happiness in a way that is
compatible with the ability of all citizens to do so. Since the rights dis-
cussed above are the legal rights that citizens must mutually grant to one
another so that they are able to live together in a discursive democracy,
the possession of these rights cannot be extended to those who do not
belong to the circle of citizens. It must be restricted to those who are
members of this particular polity. They are, in principle, the only ones
who are entitled to possess the rights that fall under the first category of
basic rights. This exclusive right to have rights,157 which membership of
a political community entails, in turn, "calls for rights that regulate
membership in a determinate association of citizens, thus allowing one
to differentiate between members and nonmembers, citizens and
aliens.i158 In this regard, it can, then, be said that the scope of the princi-
ple of democracy is much more limited than the scope of the Discourse
principle from which it is derived. Whereas the Discourse principle lays
down the conditions under which the genesis of moral norms that are
applicable to "humanity or a presupposed republic of world citizens"
must take place,"y the principle of democracy establishes a procedure for
legitimate lawmaking that only citizens of a particular polity ought to
follow. Therein resides, then, the rationale of the second category of
rights, which defines who is a citizen and who is not, and which, among
other things, protects each member of the association from being de-
prived of his citizenship.'bo The prohibition of extradition, for instance,
is one of the category 2 rights that a person inside the polity can invoke
whenever his status as citizen of that polity comes under threat. Finally,
the basic rights that category 3 contains are due process rights, which
must enable citizens to enforce the basic rights that belong to category 1
and 2 in a court of law. The third category of basic rights should, there-
fore, "include the prohibitions against retroactive punishment, double
jeopardy and ad hoc courts, as well as the guarantee of an independent
judiciary, and so on.i161

Since the three categories of basic rights briefly discussed above
contain rights that citizens must reciprocally grant to each other so that
they can interact among themselves as free and equal subjects of a dis-

15`' Habermas (1999a), p. 125.
157 Christodoulidis (1998), p. 6.
"R Habermas (1999a), p. 124 (emphasis supplied).
~'9 Habermas (1999a), p. 108.
"~ Habermas (1999a), p. 124.
"' Habermas (1999a), p. 126.
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cursive democracy, it is, so Habermas argues, up to these citizens to de-
termine for themselves which rights among the categories aforemen-
tioned will be enacted as legally enforceable rights in order to meet the
specific needs of their political environment. Rather than containing
specific rights that must necessarily be codified in order to make possi-
ble the application of the discourse principle to the realm of democratic
politics, the first three categories of basic rights are thus primarily ab-
stract legal principles, or as Habermas has put it, "unsaturated place-
holders for the specification of particular basic rights",'bZ which "must
be interpreted and given concrete shape"'~' by means of popular self-
legislation in response to political circumstances. This is, then, the raison
d'être for the fourth category of basic rights, which must ensure that
citizens are entitled to participate in the legislative process so that they
can elaborate and specify the basic rights that safeguard their private
autonomy. The basic rights contained in category 4 are, therefore, the
political rights that together constitute the public autonomy of all citi-
zens as a people. By exercising these rights, the collective body of citi-
zens could, as already mentioned, calibrate the extent to which each of
them individually is legally permitted to do whatever he wants in the
way he sees fit. The circumstance that citizens as a people possess the
legal competence to determine the scope of the private autonomy to
which each of them is entitled is precisely the reason why Habermas has
claimed that, viewed from the perspective of discursive democracy, pub-
lic and private autonomy are co-original. The application of the dis-
course principle to the realm of democratic politics requires, after all, a
system of basic rights that not only secures the private autonomy of citi-
zens, but also guarantees these same citizens the rights of public auton-
omy through which they can collectively decide the extent to which
each of them individually is free to pursue his own goals without the
interference of others. Since the private actions of citizens are regulated
by laws that they, by means of their public autonomy, have enacted,
these citizens could, then, rightly perceive themselves as authors of the
laws to which they are subject as legal addressees.

By arguing that in a discursive democracy, citizens as a people
must be the authors of the laws that specify and elaborate the freedom of
action that each of them is entitled to enjoy in his private sphere,
Habermas claims to have established the co-originality of public and
private autonomy. However, on the basis of his own argument, it may,

'fiZ Habermas (1999a), p. ]26.
"'3 Habermas (1999a), p. 125 (emphases supplied).
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as already noted at the beginning of this paragraph, be more accurate to
say that his discourse theory is an attempt to forge the internal connec-
tion between popular sovereignty and individual autonomy. Habermas
himself has, after all, pointed out that although the rights of public
autonomy contained in category 4 constitute the legal device with the
help of which, the people could elaborate and specify the three catego-
ries of private autonomy rights aforementioned, these political rights
also stand in need of elaboration and specification themselves. "[E]very
exercise of [public] autonomy signifies," he writes,

both an interpretation and specific elaboration of these funda-
mentally "unsaturated" rights [of private autonomy] by a his-
torical legislator. This also holds for the political rights made
use of in this process. The principle that all "governmental au-
thority derives from the people" must be specified according to
circumstances in the form of freedoms of opinion and informa-
tion; the freedoms of assembly and association; the freedoms of
belief, conscience, and religious confession; entitlements to
participate in political elections and voting processes; entitle-
ments to work in political parties or citizens' movements, and
so forth.'~a

This means, therefore, that not only actions of individual citizens in the
private sphere are regulated by laws that they as a people have imposed
upon themselves, but that their conducts in the public sphere are also
subject to popular self-legislation. If we, for the sake of argument, were
to assume now that the discourse theory is, by and large, a valid theory,
then we could claim that within a discursive democracy the element of
force or power has been completely purged of all laws restricting the
right to individual self-determination in both the public and private
spheres. Through their legally guaranteed rights to participate in the
processes of opinion-and will- formation, which ultimately culminate in
the enactment of these laws, citizens of a discursive democracy could
ensure that the laws they impose upon themselves are true self-
legislation. So when they, after a full and uninhibited debate, would, for
instance, conclude that a particular category of speech must be out-
lawed, then it cannot not be said that the legislative conclusion they ar-
rive at somehow constitutes a violation of anybody's right to self-
determination. This is even true in the case that this law has to be en-

"' Habermas (1999a), p. 128 (emphasis supplied).



Extremist Speech and PopularSovereignty 69

acted by majority decision. Habermas equates, it will be recalled, self-
legislation to laws that are enacted on the basis of rationality. What
counts as rational is, in turn, the insight that is deemed valid by all par-
ticipants to an uninhibited debate. Despite the circumstance that it is
evidently not based on the fu11 consensus required, majority legislation
could, according to Habermas, nevertheless be presumed rational and,
therefore to a large extent, self-imposed, if it were enacted after such a
debate, and if it could be amended in case its presumed rationality turns
out to be baseless. Referring to the demand that laws be based on truth,
one of the three validity elements of which rationality is composed, he
argues that

[m]ajority rule retains an internal relation to the search for
truth inasmuch as the decision reached by the majority only
represents a caesura in an ongoing discussion; the decision re-
cords, so to speak, the interim result of a discursive opinion-
forming process. To be sure, in that case the majority decision
must be premised on a competent discussion of the disputed is-
sues, that is, a discussion conducted according to the commu-
nicative presuppositions of a corresponding discourse. Only
then can its content be viewed as rationally motivated yet falli-
ble result of a process of argumentation that has been inter-
rupted in view of institutional pressures to decide, but is in
principle resumable. Doubts about the legitimacy of majority
decisions on matters with irreversible consequences are reveal-
ing in this regard. Such doubts are based on the view that the
outnumbered minority give their consent to the empowerment
of the majority only with the proviso that they themselves re-
tain the opportunity in the future of winning over the majority
with better arguments and thus of revising the previous deci-

~ ~,;sion.

If we, for the sake of argument, were to assume now that Habermas'
model of discursive democracy is tenable from the theoretical perspec-
tive, then we are entitled to conclude that citizens of a polity that is
structured after this model could secure the consistency between popu-
lar sovereignty and individual autonomy through their exercise of the
rights that are included under categories 1 through 4. In doing so, they
may be able to erase all traces of coercion from laws so that these laws

"'S Habermas (1999a), p. 179.
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could be considered as self-imposed in the true sense of the word. This
process of popular self-legislation could, however, only take place, if
citizens are in possession of capacities that enable them to participate in
that process. The right to free speech that constitutes the heart of discur-
sive democracy would, for instance, remain meaningless, if citizens were
not sufficiently educated to process the information necessary for the
exercise of that right. The basic rights contained in category 5 must,
therefore, create the social and economic conditions under which basic
rights belonging to categories 1 through 4 could become effective for
citizens. This fifth category of basic rights does not, however, need to be
extensively discussed here, since the main question that we must attempt
to answer in this paragraph is a question that is specifically related to the
fourth category of basic rights. That question is, as you may recall, the
question of whether Habermas' discursive democracy could purify co-
ercion from laws that suppress speech inimical to democracy. Having
outlined how Habermas attempts to erase the element of force from the
exercise of legislative authority in general, it is now time that we turn
our attention to this specific problem of extremist speech.

3. The Boundary of the Discourse

The basis for Habermas' claim to have purged force of law is the argu-
ment that he, through his demand for dialogical consensus, has been able
to include all those who may be affected by the law into the legally con-
stituted process of self-legislation described above. Thanks to their in-
clusion in this process, citizens of a discursive democracy could view
themselves as authors of the laws to which they are subject so that these
laws cannot possíbly be considered as acts of alien domination. There-
fore, if all of them, after an uninhibited discussion, would conclude that
the expression of extremist opinions must be outlawed, then it is not
possible to disqualify their legislative conclusion as an act of force. But
in view of the principles upon which discursive democracy is founded,
the issue that we must address here is whether those who want to ex-
press such opinions could be admitted to the legislative forum to defend
their position in the first place. As previously pointed out, the legal or-
der of the democratic polity that Habermas envisages could only be
based on the "discursive agreement between citizens who reciprocally
recognize one another as free and equal".~6ó This mutual recognition is
precisely what makes possible the discourse and the agreement reached

1efi Habermas (19996), p. 135.
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through it. Inherent to extremist speech, however, is the very denial of
such a recognition. Given this fundamental incompatibility, the question
that arises is, then, whether those who want to make this kind of speech
could be granted permission to enter the democratic arena in the first
place. Could they be included as participants to the legislative discourse
at all? Although Habermas has not explicitly addressed the problem of
extremist speech himself, the way he addresses the challenge that reli-
gious fundamentalism poses to multicultural societies could, neverthe-
less, throw some light on this particular issue.

In designing a democracy that is based on the discourse principle,
Habermas attempts, among other things, to devise a form of government
that is suitable for the radically pluralistic societies that many modern
democracies in the West have become.'~' He is convinced that democ-
racy must be a rational discourse writ large, since only such a democracy
could transcend the ethnic, cultural, religious or linguistic differences
that separate those who populate such a society, and transform them
into a cohesive citizenry capable of shouldering the system of popular
self-government. Only a discursive democracy would, he says, be able to
serve as the

source of solidarity among [these] strangers - strangers who
renounce violence and, in the cooperative regulation of their
common life, also concede one another the right to remain
strangers.'~~

The reason why this is the case is the circumstance that discursive de-
mocracy does not require as its basis the existence of a pre-political
demos that is either ethnically or culturally homogeneous. A discursive
democracy could be established if those who would live under it were
prepared to recognize one another as free and equal. Not a"really exist-
ing people", but rather, mutual recognition or reciprocity is the basis
upon which discursive democracy could be founded. If this mutual rec-
ognition gets its institutionalization in the form of basic rights codified
in a constitution, then the people could be created retroactively on the
basis of that constitution. In that case, it could be said that the people are
not a really existing entity, but a legal concept used to indicate the unity
of individuals who want to live together on the basis of the mutual rec-
ognition which they have enshrined in their basic law. The people,

"'' Bert van Roermund, "The Concept of Representation in Parliamentary Democracy",
14 Current Legal Theory, No. 1, p. 35.
'h~ Habermas (1999a), p. 308 (emphasis supplied).
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therefore, cannot be the actor who enacts the constitution, for it is only
through the enactment of the constitution by individuals who want to
live together on the basis of reciprocity that the people are constituted as
a collective body. In a discursive democracy, it is, in other words, the
constitution that creates the people instead of vice versa. Habermas him-
self has formulated this insight in the following way. "[T]he self-
legislation of a nation with a democratic constitution can," he writes,

be traced back to the decision of a founding generation to give
themselves a constitution; but with this act the participants
qualify themselves only as retroactively as a sovereign people
(...). It is through the shared will to found a state and, as a con-
sequence of this resolution, through the constitution-founding
practice itself that the participants constitute themselves as a
nation of citizens.169

Since the people as a collective body could be created retroactively on
the basis of the reciprocity, which gets its legal shape in the form of con-
stitutionally guaranteed rights, the circle of citizens of whom the people
are composed could be expanded to include "the person of the other in
his or her otherness."''V

The "inclusion of the other" means [here] (...) that the bounda-
ries of the community are open for all, also and most especially
for those who are strangers for one another and want to remain
strangers."'

The boundaries of a discursive democracy are open for "those who are
strangers for one another and want to remain strangers", because this
political system, as already pointed out, is founded solely on constitu-
tionally institutionalized reciprocity. If the strangers aforementioned
were prepared to respect the rights that have been codified into the con-
stitution in order to guarantee the equal autonomy that each of them is
entitled to enjoy, then all of them could, in principle, be included into
the circle of rights bearers that constitute the basis of discursive democ-
racy. Discursive democracy, in other words, is open or inclusive, be-
cause mutual recognition is, in principle, its sole requirement for admis-
sion into the polis. But if that were the case, the question that immedi-

'by Habermas (t9996), p. 140 (emphasis supplied).
"o Habermas (19996), p. xxxv.
"' Habermas (19996), p. xxxvi.
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ately arises is, then, whether this political system could also include
those who refuse to accept the principle upon which it is founded. Is
discursive democracy also open to those who reject other citizens' con-
stitutional rights? Is there, to formulate the question more specifically, a
place for religious fundamentalists in a constitutional democracy based
on the discourse principle? Referring to the controversies surrounding
the publication of Salman Rushdie's novel The Satanic Verses in 1986,
Habermas affirms that there is no place for them in such a polity. "As
the Rushdie case reminded us," he writes,

a fundamentalism that leads to a practice of intolerance is in-
compatible with constitutional democracy. Such a practice is
based on religious or historico-philosophical interpretations of
the world that claim exclusiveness for a privileged way of life.
Such conceptions lack an awareness of the fallibility of their
claims, as well as a respect for the "burdens of reason" (...).12

Being true to his basic demand that democratic government be based on
the "discursive agreement between citizens who reciprocally recognize
one another as free and equal","' Habermas is only prepared to wel-
come to his rational discourse those who hold "nonfundamentalist
worldviews" that

allow for a civilized debate between convictions, in which one
party can recognize the other parties as co-combatants in the
search for authentic truths without sacrificing its own claims to
validity."~

And he adds to drive home the point:

In multicultural societies the national constitution can tolerate
only forms of life articulated within the medium of such non-
fundamentalist traditions, because coexistence with equal rights
for these forms of life requires the mutual recognition of the
different cultural memberships: all persons must also be recog-

"' Habermas (1999b), p. 224.
~'} Habermas (19996), p. 135.
"' Habermas (1999b), p. 224.
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nized as members of ethical communities integrated around
different conceptions of the good.15

So, despite his promise to include the other, Habermas does not, as we
can see, hesitate to exclude from his discourse religious fundamentalists
who are not willing to accept the conditions that he himself deems to be
constitutive for both the existence and survival of this discourse."~ If the
views propagated by these fundamentalists could be considered as a kind
of speech, which they, of course, are, then their exclusion from the dis-
course would seem to have confirmed Stanley Fish' argument that

[t]he exception to unregulated expression is not a negative re-
striction but a positive hollowing out of value - we are for this,
which means we are against that - in relation to which mean-
ingful assertion can then occur. It is in reference to that value -
constituted as all values are by an act of exclusion - that some
forms of speech will be heard as (quite literally) intolerable.
Speech, in short, is never a value in and of itself but always
produced within the precincts of some assumed conception of
the good to which it must yield in the event of conflict. When
the pinch comes (and sooner or later it will always come) and
the institution (be it church, state, or university) is confronted
by behavior subversive of its core rationale, it will respond by
declaring "of course we mean not tolerated-------------, that we
extirpate," not because an exception to a general freedom has
suddenly and contradictorily been announced, but because
freedom has never been general and has always been under-
stood against the background of an originary exclusion that
gives it meaning."'

If Fish were right, if the core rationale of discursive democracy indeed
requires that fundamentalists be excluded, then Habermas will have to

"' Habcrmas (1999b), pp. 224-225. Sec also: Meindert Fennema Sz Marcel Maussen,
"Dealing with Extremists in Public Discussion: Front National and thc `Republican
Front' in Francen, 8 TheJournal of~PoliricalPhtlosophy, No. 3, p. 386 (2000).
16 Habermas (19996), p. 229: "As I indicated above, political integration does not extend
to fundamentalist immigrant cultures."
"' Fish (1994), pp. 103-104 (emphases supplied). In this fragment of text, Fish is alluding
to a passage by John Milton that he has quoted earlier in his cssay: "I mean not tolerated
popery, and open superstition, which as it cxtirpates all religious and civil supremacies,
so itself should be extirpate...that also which is impious or evil absolutely against faith
or manners no law can possibly permit that intends not unlaw itself."
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explain how their exclusion could be rendered consistent with the Dis-
course principle to which the origins of his conception of constitutional
democracy could be traced. That principle provides, as you might recall,
that "[j]ust those action norms are valid to which all possibly affected
persons could agree as participants in rational discourses."18 Fundamen-
talists are, of course, affected by the decision to exclude them from the
discourse, but on what ground should this decision then be legitimized,
if the discourse itself is the single source of legitimacy? Encapsulated in
this question is a problem that would remain irresolvable, as long as de-
mocracy is conceived as self-legislation. It is, in the words of Frederick
Whelan, the problem

that before a democratic decision could be made on a particular
issue (by those affected), a prior decision would have to be
made, in each case, as to ~zuho is affected and therefore entitled
to vote on the substantive issue - a decision, that is, on the
proper bounds of the relevant constituency. And how is this
decision, which will be determinative of the ensuing substan-
tive decision, to be made? It too should presumably be made
democratically - that is, by those affected - but now we en-
counter a regression from which no procedural escape is possi-
ble."~

So, if we were to accept as correct the view that it is necessary to exclude
fundamentalists from the discourse, and that the discourse theory is un-
able to justify in its own terms the pre-discursive decision to exclude
them, then we could reasonably contend that this theory cannot possi-
bly achieve the inclusion of the other. It cannot, in other words, estab-
lish a democratic community wherein "boundaries (...) are open for all,
also and most especially for those who are strangers to one another and
want to remain strangers."18~ As the fate that befalls fundamentalists has
clearly shown, Habermas' concept of permeable boundaries is not able
to banish illegitimate exclusion from the world of democratic politics,18'
for

"R Habermas (1999b), p. 107.
''9 Frederíck G. Whelan, "Prologue: Democratic Theory and the Boundary Problem",
in: J. Roland Pennock St John W. Chapman (eds.), Nomos XXV: Liberal Democraty,
New York University Press, 1983, p. 19 (emphasis supplied).
'x~ Habermas (19996), p. xxxvi.
's' Habermas (19996), p. xxxvi.
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[a] boundary has two sides, and the inclusion of some means
the exclusion of others, all of whom are, by this fact, affected
by its existence. Thus a boundary cannot be democratically es-
tablished solely by the collective will of those who are to be in-
cluded within it (...), although this group is to be self-

,
governing in other respects.' `

Although Habermas, as already pointed out, has not explicitly addressed
the problem of extremist speech, it could be said, on the evidence of his
discussion of religious fundamentalism, that he would most probably
exclude this kind of speech from his discourse, had he chosen to discuss
the issue explicitly.`s' His inability to justify, in an internally consistent
manner, the exclusion of such speech, however, seriously, if not fatally,
undermines his claim to include the other.t8~ It could therefore be argued
that even in a democracy that is founded on the Discourse principle,
those who are affected by the law can never be identical to those who
enact it. If a sovereign decision could be defined as a decision that must
be taken by all in order to preserve the political autonomy of each, then
we are compelled to conclude that the discursive decision to establish
democracy cannot be classified as sovereign. The failure to establish the
identity of those who make law and those who are subject to it, even at
the moment when the originary decision to found democracy is to be
taken, implies that under a democracy that is founded in this way there
would always remain individuals whose lives are governed by laws that

'"'` Whelan (1983), p. 22.
'"' For a confirmation of this inference, see the must recent article by Habermas that I
have been able to trace: Jurgen Habermas, "Religious Tolerance: The Pacemaker for
Cul[ural Rights", 79 Pht[osophy, pp. 7-9 (2004).
'"i Fennema 8z Maussen (2000), p. 386: "Habermas (...), who often speaks about the need
to include weaker social groups in public decision making, seems to slip from his con-
ception of communicative rationality to the will to exclude populist influences from the
public sphere. He maintains: `The mass media ought to understand themselves as the
mandatory of an enlightened public whose willingness to Iearn and capacity to criticism
they at once presuppose, demand, and reinforce (...).' Habermas then concludes that
`political and social actors would be allowed to "use" the public sphere only insofar as
they make convincing contributions to the solution of problems that have been per-
ceived by the public or have been put on the public agenda with the public's consent.'
This reasoning seems to tell us that those actors who do not want to make a contribution
to the `solution of social problems' or to an `enlightened public opinion' can rightfully
be excluded from the public debate. As we will see in our empirical example, this kind of
argument is invoked by anti-racist organizations in France to justify the exclusion of
members and leaders of the Front National from public debate." (Internal notes omit-
ted.) The Habermas quotations in this quote can bc found ar. Habermas (1999a), pp.
378-379.
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could be classified as acts of alien domination. This means, it is almost
needless to point out, that force has not been completely purged of law.
Despite all his sophisticated efforts, even Habermas has not been able to
change the jurisprudential reality that "[d]emocracy can be practiced for
making collective decisions once the collectivity has been defined, but
democratic methods themselves are inadequate to establish the bounds
of the collectivity, whose existence democratic theory simply presup-

~~IRSposes.

V. CONCLUSION

This chapter has been an effort to answer the question of whether it is
possible to overcome the self-consistency challenge to which extreme
speech has given rise on the basis of democracy that is conceived as
popular self-legislation. Having reviewed the three attempts to achieve

'~5 Whelan (t983), p. 22. Habermas himself has also come to acknowledge this fact in an
article puUlished in 2001. "The procedural legitimacy of the outcome of any given dis-
course depends on the legitimacy of the rules accordíng to which that type of discourse
has been specified and established from temporal, social, and material points of view. If
procedural legitimacy is the standard, then the outcome of political elections, the deci-
sions of parliaments, or the content of court decisions is in principle subject to the suspi-
cion that it came about in the wrong way, according to deficient rules, and in a deficient
institutional framework. This chain of presuppositions of legitimation reaches back even
beyond the constitution-making practice. For example, the constitutional assembly can-
not itself vouch for the legitimacy of the rules according to which it was constituted. The
chain never terminates, and the democratic process is caught in a circular self-
constitution that leads to an infinite regress.

"I prefer not to meet this objection by recourse to the transparent objectivity
of ultimate moral insights that are supposed to bring the regress to a halt. Rather than
appeal to a moral realism that would be hard to defend, I propose that we understand
the regress itself as the understandable expression of the future-oriented character, or
openness, of the democratic constitution: in my view, a constítution that is democratic -
not just in its content but also according to its source of legitimation - is a tradition-
building project with a clearly marked beginning in time. All the later generations have
the task of actualizing the still-untapped normative substance of the system of rights laid
down in the original document of the constitution. According to this dynamic under-
standing of the constitution, ongoing legislation carries on the system of rights by inter-
preting and adapting rights for current circumstances (and, to this extent, levels off the
threshold between constitutional norms and ordinary law). To be sure, this fallible con-
tinuation of the founding event can break out of the circle of a polity's groundless dis-
cursive self-constitution only if this process - which is not immune to contingent inter-
ruptions and historical regressions - can be understood in the long run as a self-
correcting learning process," he writes in: Jurgen Habermas, "Constitutional Democ-
racy: A Paradoxical Union of Contradictory Principles?", 29 Political Theory, No. 6, p.
774 (2001).
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this end in the preceding pages, we now have to conclude that the an-
swer to the question aforementioned is negative. It is not possible to
render the suppression of radically subversive speech consistent with the
right to self-determination of those subject to it within the normative
framework of democracy conceived as popular self-legislation.

The reason for the impossibility to resolve the sperific problem of
extremist speech on the basis of this democracy conception, is to be
found in the inability of the concept of popular self-legislation to resolve
the tension between the legislative sovereignty of the people, and the
right to self-determination of individual law subjects in general. This
concept attempts, as you may recall, to achieve this aim by way of the
argument that if all citizens of whom the people are composed would
consent to the laws under which they have to live, then the aforemen-
tioned tension could be resolved. For, in the case that laws are based on
the unanimous consent of all the citizens who are governed by them, we
can say that law authors and law addressees are identical, which, in turn,
means that nobody has been subject to the alien will of anybody else.

Underlying the demand that a law be rooted in the consent of all
citizens who are governed by it, is the premise that all of them have rec-
ognized the political autonomy of one another: each citizen is assumed
to have subscribed to the view that his fellow citizen is as equally enti-
tled to the right to self-determination as he himself is, which, in turn,
means that none of them possesses the authority to impose his will upon
others. What is manifested in the requirement that laws be based on
unanimous consent, is the reciprocal recognition of political autonomy
among citizens. They demand that legislative decisions be arrived at on
the basis of unanimity in order to prevent that the right to self-
determination of any of them would be violated.

Reciprocity or mutual recognition of political autonomy is, there-
fore, the key principle behind the attempt to resolve the tension between
popular sovereignty and individual autonomy by way of popular self-
legislation, which, in turn, means that mutual consent is, in fact, the idea
that is expressed in the unanimity requirement. Law must be enacted by
mutual consent of all those affected by it, because that is the way
through which the political autonomy of each of them is to be se-
cured. `R~

Since mutual consent is the principle of legislation through which
reciprocity is institutionalized, we must conclude that this form of con-

'a`' Robert A. Burt, The Constitution in Conflict, The Belknap Press of Harvard Univer-
sity Press, 1992, p. 101.



Extremist Speech and PopularSovereignty 79

sent can only be attained among those who have recognized the political
autonomy of one another. In attempting to resolve the tension between
popular sovereignty and individual autonomy by way of mutual con-
sent, proponents of popular self-legislation are, therefore, tacitly assum-
ing that the circle of law addressees would be exclusively composed of
citizens who consider fellow citizens as being equally entitled to self-
determination as they themselves are. Given their reciprocal relation-
ships, these citizens would, so the assumption continues, insist upon that
legislation that they as law authors enact must be arrived at on the basis
of mutual consent among all those affected by it, lest the right to self-
determination of any of them be infringed upon by others. Because of
this assumption, proponents of popular self-legislation are, however,
unable to render the people's legislative sovereignty consistent with the
individual autonomy of law subjects, in the case that reciprocal recogni-
tion between law authors and law addressees cannot be presumed to
have existed. They are, to cite the most obvious example, unable to ex-
plain how legislation restricting the admission of aliens standing at the
gate of the polity could possibly be rendered consistent with the demand
that a law be enacted on the basis of mutual consent by all those affected
by it. Precisely because aliens are not recognized by citizens who make
up the polity's sovereign people as being equally entitled to self-
determination, they are excluded from the process of popular "self"-
legislation that ultimately results in the enactment of laws affecting
them. Their exclusion therefrom means that these restrictive laws could
only have been unilaterally imposed upon them by citizens residing in-
side the walls. This, in turn, leads to the inevitable conclusion that the
legislative sovereignty of the people cannot be reconciled with the po-
litical autonomy of aliens who attempt to enter the polity through a le-
gal route.

The insight that popular sovereignty cannot possibly be rendered
consistent with individual autonomy in the absence of reciprocity, per-
haps finds its most classical expression in the failure of the social con-
tract theory to decide in a self-consistent way the question of who must
and who must not be admitted as parties to the contract that is supposed
to resolve the tension between the legislative sovereignty of the people
and right to self-determination of individual law subjects. As indicated
by its name, this theory attempts to achieve the resolution with the help
of a conceptual device called the social contract.187 "A contract is
roughly understood as an agreement between two or more independent

'"' Habermas (19996), p. 137.
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parties who voluntarily choose (consent) to abide by certain rules pro-
vided that the other party does not violate it."'gg According to the the-
ory, the reconciliation between the coercive character of the people's
laws, and the right to self-determination belonging to individual law
subjects, could be achieved if all those who would be affected by these
laws would conclude with one another a social contract establishing a
body politic called "the people" who, then, are authorized to enact laws
governing the life of each of them.

[T]he social contract (...) functions [here] as an abstract model
for thc way in which an authority legitimated only through the
implementation of democratic self-legislation is constituted.189

Underlying the argument that the tension between popular sovereignty
and individual autonomy could be resolved through democratic self-
legislation, which is arrived at on the basis of unanimity among parties
to the social contract, is, as we can see, the idea of mutual consent. This
implies, again, that reciprocity is what constitutes the basis of the social
contract.19p As such, this covenant is unable to render self-consistent co-
ercive laws affecting those who do not belong to the circle of contract
parties, that is to say, those to whom reciprocal recognition has not been
extended. This inability is, as alluded to above, reflected in the inability
of the social contract to answer, on the basis of mutual consent, the
question as to who must and who must not be admitted as parties to the
contract. In order to make possible the contractual creation of the peo-
ple, it is necessary to decide first who must be included to as parties and
who must be excluded therefrom. If this preliminary decision were to be
arrived at on the basis of a meta-contract, that is, on the basis of mutual
consent, the problem would become repetitive ad infinitum, for the
meta-contract itself would have to be preceded by yet another contract,
and so on. In case it is taken in some other way, the decision on the in-
clusion of some and the exclusion of others is not taken by mutual con-
sent among all those affected by it, which, then, means that the circle
around contract parties could only have been closed by an act of coer-

'"" Vicente Medina, Social Contract Theories: Political Obligation or Anarchy?, Rowman
~ Littlefield Publishers, lnc., Savage, Maryland, 1990, p. 3.
'~`' Hahermas (1999a), p. ~96 (emphasis supplied).
190 Van Roermund (1999), p. 120: "A society constituted by contract, that is a society
constituted on the basis of the principle of reciprocity in freedom, will always face the
challenge of the legitimacy of its closure, i.e. its inclusion~exclusion.n
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cion, that is to say, an act unauthorized by those left outside the circle.19'
Precisely because the precontractual exclusion of outsiders from the
contractual foundation of the people could only have taken place with-
out their authorization, acts of popular "self"-legislation affecting them
can never be construed to be somehow rooted in their own consent,
which, in turn, means that the legal coercion to which they are exposed
cannot possibly be rendered consistent with their right to self-
determination.

The failure of the social contract theory, therefore, confirms the
insight at which we have arrived earlier: the insight that it is impossible
to reconcile popular sovereignty with individual autonomy in the ab-
sence of reciprocity. Since reciprocity is the principle upon which the
concept of popular self-legislation has been drawn up, we can now, once
again, see why democracy conceived as popular self-legislation cannot
possibly enable us to resolve the tension between the people's legislative
sovereignty and the right to self-determination of those who publicly
advocate the destruction of the democratic state. This democracy con-
ception presupposes, to reiterate the point, the mutual recognition of
political autonomy among all citizens of the polity. Those who advocate
the destruction of democracy, however, intend to deny others the right
to govern themselves through their self-imposed laws. When adherents
of the democratic state form take recourse to repressive measures in or-
der to keep the threat to their political autonomy at bay, they, therefore,
no longer perceive those who pose this threat as fellow citizens who are
equally entitled to self-determination, as they themselves are, but as
enemies who must be denied the opportunity to carry out their intcn-
tion. In view of this complete breakdown of the reciprocal relationships
between law authors and law addressees, it is, then, impossible to say
how the coercive character of the people's law could ever be rendered
consistent with the individual autonomy of the targeted law subjects.

In attempting to resolve the tension between popular sover-
eignty and individual autonomy by way of popular self-legislation, pro-
ponents of this democracy conception are, as already pointed out, tacitly
relying on the assumption that the circle of law addressees would be ex-
clusively composed of citizens who have recognized the political auton-
omy of one another, and who, therefore, would insist upon that legisla-
tion that they as law authors enact must be arrived at on the basis of mu-
tual consent among all those affected by it, lest the right to self-

19' Van Roermund (1999), p. 120: "If that has to be decided by contract, the problem
becomes repetitive ad infinitum; if it is decided by some other act, contract is not the
basis of society, or, for that matter, sovereignty."
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determination of any of them be infringed upon by others. For this rea-

son, proponents of popular self-legislation are unable to reconcile law's

coercion with the self-determination of law subjects when reciprocal

recognition between law authors and law addressees does not exist, be-

cause the former are citizens, whereas the latter are aliens. For exactly

the same reason, they cannot render the legal restrictions imposed by

lawmakers consistent with the political autonomy of law subjects, in the

case that such recognition does not exist anymore, because in the eyes of

the former, the latter have evolved from fellow citizens into internal

enemies.



Chapter 3

Clear and Present Danger

I. INTRODUCTION

In democracies as they actually exist today, it is generally accepted that
the majority of the electorate, either directly or indirectly, is entitled to
govern the whole polity through its laws, on the condition that the mi-
nority has the right to compete for government power through the
process of majority formation. Freedom of speech plays the central role
in this process, for minority members must rely on it to construct a new
majority coalition by means of which they can unseat the incumbent
power holders. The theoretical foundation for this actual state of affairs
has traditionally been provided by the conception of democracy as
popular self-legislation. It is this democracy conception, which has en-
abled us to assume that, as long as the circulation of governing majorities
and oppositional minorities could continue to take place in a relatively
uninhibited way, the legislative sovereignty of the people as a whole is
largely consistent with the political autonomy of all individual citizens.

In the preceding chapter we have, however, conclusively estab-
lished that democracy understood as popular self-legislation cannot ren-
der the legislative suppression of extremist speech consistent with the
right to self-determination of those whose freedom of speech is sup-
pressed, which means governments of actual democracies cannot take
recourse to coercive measures to defend their state form against hostile
speech in a democratically legitimate, that is to say, self-consistent way.

In the present chapter we shall establish that (1), it is impossible
to justify on the basis of the conception of democracy as popular self-
legislation the resistance that courts of law must offer to the governmen-
tal fight against extremist speech, and that (2), in the absence of any
meaningful opposition from the judiciary, this fight would indeed de-
generate into a wholesale curtailment of the right to free speech itself. If
we were able to establish what we claim we shall establish in this chap-
ter, then, this would mean that the conception of democracy as popular
self-legislation is not only unable to legitimize the attempt by democra-
cies as we know them today to defend themselves against radically sub-
versive speech, but that it also cannot help to prevent that their self-
defense would end up endangering the very right upon which the proc-
ess of government in these actual democracies depends.
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The argument that we have fashioned to substantiate the claim
mentioned above is divided into two parts. In the first part, we shall ex-
tensively discuss the Clear and Present Danger test, which the U.S. Su-
preme Court, since 1919, has used to safeguard freedom of expression
against governmental encroachment, and which has generally been con-
sidered as the most speech-protective legal standard in the world. The
Court has justified the application of this standard by claiming, in es-
sence, that the high level of protection it confers on this right is ulti-
mately at the service of the process of popular self-legislation. Our dis-
cussion will demonstrate that, precisely because the Court has relied on
the claim that the judicial protection of free speech would yield benefi-
cial effects to the process of popular self-legislation in the end, this tri-
bunal has not been able to justify, in democratic terms, its protection of
speech that the democratically elected legislature has come to view as a
threat to the existence of democracy so understood. For, if judges were
sincere in claiming that their protection of free speech is intended to en-
hance the democratic process, then they should respect the legislative
judgment that emerges from that process,' which, in turn, means that
they ought to terminate their resistance to the legislature in its fight
against hostile speech.

The second part of our argument seeks to highlight what will
happen to freedom of speech itself in the case that the judiciary would
no longer attempt to obstruct the legislature in its effort to combat
speech inimical to democracy. This will take place by way of analyzing
the theory of emergency powers that the German legal philosopher Carl
Schmitt had developed during the Weimar Republic. Through this
analysis we shall demonstrate that if the struggle against the specific
threat of extremist speech were conducted in the absence of judicial op-
position, then it would sooner or later degenerate into a repression of
political dissent in general.

The reason why we have decided to make our point by way of
discussing the Supreme Court's Clear and Present Danger test, and
Schmitt's theory of emergency powers, is that the combination of both
of them would not only enable us to establish the existence of the
aforementioned problems, but that jointly they also carry with them a
suggestion of how those problems could be solved: a critical reappraisal
of Schmitt's theory would offer us the first glimpse of an alternative de-
mocratic strategy, on the basis of which the Clear and Present Danger

' Wojciech Sadurski, Freedom of .Speech and Its Limits, Kluwer Academic Publishers,
Dordrecht, 1999, p. 25.
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test could be deployed to protect the right to free speech against unjusti-
fiable suppression. The consequence is, then, that notwithstanding the
fact that the present chapter is primarily intended to establish why it is
impossible to justify, in traditional terms, the judicial resistance that
must shield freedom of speech from unwarranted encroachment by the
legislature, this chapter will also yield a suggestion in which direction
the strategy to overcome that impossibility should be sought at the end.

The chapter is structured as follows: In Section II we shall first
provide a short overview outlining the genesis and evolution of Clear
and Present Danger as a legal test. Our attention will, then, be directed
to the jurisprudential arguments that the authors of this test have ad-
vanced, and that the Supreme Court has come to adopt as its own, to
justify the extent to which this test is able to safeguard the right to free
speech in general, and the right to free speech of democracy's enemies in
particular. By critically scrutinizing these arguments we shall, step by
step, point out how their roots in the conception of democracy as popu-
lar self-legislation have made it impossible for them to justify the legal
protection that the Clear and Present Danger test confers on the right to
free speech. In Section III we shall connect our discussion of this legal
standard to Schmitt's theory of emergency powers, in order to establish
what will happen to the right to free speech itself if the struggle against
extremist speech were conducted in the absence of any meaningful op-
position from the judiciary. Drawing on the insights generated by the
discussion of the problems aforementioned we shall, then, in the con-
cluding Section IV briefly discuss how the analyzed problems might be
overcome.

II. THE BIRTH AND GROWTH OF CLEAR AND PRESENT
DANGERz

Within the American legal system, the judiciary is constitutionally au-
thorized to invalidate, among other government measures, laws that it
deems to be repugnant to the Constitution of the United States.3 This
means, then, that the U.S. Supreme Court is ultimately the institution
that will have the final word on the constitutionality, and therefore, on

' For a much more detailed discussion of thc origins and development of this judicial
doctrine, see G. Edward White, "The Fírst Amendment Comes of Al;e: The Emergence
of Free Speech in Tw~entieth-Century America", 95 .Llichigan Lav.~ Reviev~, pp. 299-392
(1996). For a discussion of "Clear and Present Danger" by a philosopher, see John
Rawls, Political Liberalism, Columbia University Press, 1996 (1993), pp. 340-356.
' Marbury v. Madison, 5 U.S. 137 (1803).
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the validity of these laws and measures. By virtue of its constitutional
competence to review them, the Court is thus able to judge whether leg-
islative decisions regarding freedom of speech have impermissibly vio-
lated the constitutional provisions that guarantee this right. In the U.S.
Constitution, the First Amendment is the provision that performs this
task. "Congress," it states, "shall make no law (...) abridging the free-
dom of speech." Due to America's governmental structure that consists
of both federal and state administrations, and due to the reference to
Congress, the federal legislature, as the sole norm addressee, the First
Amendment is thus only able to protect the right to free speech against
invasions that are committed by federal regulations. In a ruling in 1925,
the Supreme Court has, however, decided that the prohibition contained
in the First Amendment is incorporated by the Due Process Clause of
the Fourteenth Amendment, which forbids States to "deprive any per-
son of life, liberty, or property without due process of law."a This means
that via the Due Process Clause of the Fourteenth Amendment laws
concerning freedom of speech enacted by State legislatures are also sub-
jected to the working of the protective standards that the First Amend-
ment has established. By the Court's interpretation, the First Amend-
ment has thus evolved into a constitutional norm that is equally applica-
ble to both federal and State laws, its own explicit words to the contrary
notwithstanding.

1. The Holmes-Brandeis Standard

In order to determine whether these laws are compatible with the First
Amendment, the Supreme Court has employed a test called the Clear
and Present Danger test. The current formulation of this test can be
found in Brandenburg v. Ohio, a landmark case that had been decided
by the Court in 1969.5 In that case,

[t]he appellant, a leader of the Ku Klux Klan group, was con-
victed under the Ohio Criminal Syndicalism statute for "advo-
cat[ing] the duty, necessity, or propriety of crime, sabotage,
violence or unlawful methods of terrorism as a means of ac-
complishing industrial or political reform" and for "voluntarily
assembl[ing] with any society, group, or assemblage of persons
formed to teach or advocate the doctrines of criminal syndical-

; Gitlo~~ v. Neu~ York, 268 U.S. 652 (1925) at 666.
5 Brandenburg v. Obio, 395 U.S. 444 (1969).
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ism." (...) He was fined ~1000 and sentenced to one to 10 years
imprisonment. The appellant challenged the constitutionality
of the criminal syndicalism statute under the First and the
Fourteenth Amendments to the United States Constitution,
but the intermediate appellate court of Ohio confirmed his
conviction without opinion. The Supreme Court of Ohio dis-
missed his appeal, sua sponte, "for the reason that no substan-
tial constitutional question exists herein." It did not file an
opinion or explain its conclusions.`'

The U.S. Supreme Court, however, reversed the decisions of Ohio's
courts. The reason why the appellant was convicted under Ohio crimi-
nal syndicalism statute, the Court noted, was that he had made two
slightly different speeches at a Ku Klux Klan "rally" in which he sug-
gested that the KKK might take "some revengeance" [sic] for the gov-
ernmental suppression that "the white, Caucasian race" was suffering
from, and in which he stated as his personal belief that "the nigger
should be returned to Africa, the Jew returned to Israel."' The problem,
however, was that the statute which had made his conviction possible in
the first place was itself an unconstitutional statute. It had, in the judg-
ment of the Court, violated

the principle that the constitutional guarantees of free speech
and free press do not permit a State to forbid or proscribe ad-
vocacy of the use of force or of law violation except where such
advocacy is directed to inciting or producing imminent lawless
action and is likely to incite or produce such action.~

The Court was thus of the opinion that a legal limitation on free speech
is only constitutionally permissible if it were able to meet a test consist-
ing of two connected requirements. First, the speech that is prohibited
must be the kind of speech that is designed to incite the immediate viola-
tion of the law. This implies, as the Court itself had pointed out, that
"the mere abstract teaching (...) of the moral propriety or even the
moral necessity for a resort to force or violence", as distinct from in-
citement, cannot be criminalized. "A statute which fails to draw this dis-
tinction," the Court went on, "impermissibly intrudes upon the free-
doms guaranteed by the First and Fourteenth Amendments. It sweeps

' 395 U.S. 444 (1969) at 445.
' 395 U.S. 4~t4 (1969) at 447.
~ 395 U.S. ~44 (1969) at ~47.
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within its condemnation speech which our Constitution has immunized
from governmental control. s9 Second, it must be probable that the law
violation, which the speech intends to incite would immediately take
place. A harmless inciter who fails to provoke any "imminent lawless
action" thus cannot be held criminally liable for the words that he had
uttered.'~ "Measured by this test," the Court then concluded,

Ohio's Criminal Syndicalism Act cannot be sustained. The Act
punishes persons who "advocate or teach the duty, necessity,
or propriety" of violence "as a means of accomplishing indus-
trial or political reform"; or who publish or circulate or display
any book or paper containing such advocacy; or who "justify"
the commission of violent acts "with intent to exemplify,
spread or advocate the propriety of the doctrines of criminal
syndicalism"; or who "voluntarily assemble" with a group
formed to "teach or advocate the doctrines of criminal syndi-
calism." Neither the indictment nor the trial judge's instruc-
tions to the jury in any way refined the statute's bald definition
of the crime in terms of inere advocacy not distinguished from
incitement to imminent lawless action. Accordingly, we are
here confronted with a statute which, by its own words and as
applied, purports to punish mere advocacy and to forbid, on
pain of criminal punishment, assembly with others merely to
advocate the described type of action. Such a statute falls
within the condemnation of the First and Fourteenth Amend-
ments."

From the perspective of doctrinal history, it has been argued by consti-
tutional scholars that the current Clear and Present Danger test, the test
formulated in Brandenburg v. Ohio, is in fact a synthesis of the original
Clear and Present Danger test, which has been created and developed by
Justice Oliver Wendell Holmes and Justice Louis Brandeis, and the In-
citement test, which is the legal standard that Judge Learned Hand has
devised and advocated.1z The essential feature of the Clear and Present

"395 U.S. 444 (1969) at 448.
'o Gerald Gunther, "Learncd Hand and the Origins of Modern First Amendment Doc-
trine: Some Fragments of History", 27 Stanford Lc:u~ Reviezv, p. 729 (1975).
" 395 U.S. 444 (1969) at 449.
'' Gunther (1975), p. 722; Lillian R. BeVier, "The First Amendment and Political Speech:
An Inquiry Into the Substance and Limits of Principle", 30 Stanford LaW Revie~;, p. 332
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Danger test advanced by Holmes and Brandeis is the harmful conse-
quence that certain kind of speech may provoke.13 Government, so the
argument runs, is generally entitled to criminalize speech if it tends to
produce injurious effects.'} "The question in every case," Holmes wrote
in Schenck v. United States, the 1919 Supreme Court decision that gave
birth to the test,15

is whether the words used are used in such circumstances and
are of such nature as to create a clear and present danger that
they will bring about the substantive evils that Congress has a
right to prevent.'~

The historical background against which Holmes had formulated this
test was the First World War. Soon after America's decision to enter that
War in 1917, Congress had passed the Espionage Act, a law the most
important provisions of which

were directed at those who "willfully cause or attempt to cause
insubordination, disloyalty, mutiny, or refusal of duty, in the
military or naval forces of the United States" and those who
"willfully obstruct the recruiting or enlistment service of the
United States." And another section declared publications vio-
lating those provisions "nonmailable.""

Acting on the basis of this law, the American government had prose-
cuted a number of war protesters who had either distributed or deliv-
ered "antiwar essays and speeches that did not counsel specific illegal
acts but did express contempt for war proponents and profiteers and
admiration for war critics and draft resisters."'~ When these cases finally
reached the U.S. Supreme Court in the spring of 1919, Holmes had
seized the occasion to create his famed Clear and Present Danger stan-
dard. As Vincent Blasi has pointed out, this standard is, in fact, an appli-

(1978); Laurence H. Tribe, American Constitutional La~~, Second Edition, The Founda-
tion Press, Mineola, NY, 1988, pp. 848-849.
" Gunther (1975), p. 724.
'~ Gunther (1975), p. 724.
15 Samuel Walker, Hate Speech: The History of an American Controversy, the University
of Nebraska Press, 1994, p. 114.
'fi Schenck v. United States, 249 U.S. 47 (1919) at 52.
"Gunther (1975), p. 723 (internal footnotes omitted.)
1e Vincent Blasi, "Learned Hand and the Self-Government Theory of the First Amend-
ment: Masses Puhlishing Co. v. Patten", 61 Colorado Laz,,~ RevieLL~, p. 2 (1990).
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cation of the traditional harm principle,19 which means that a person is
only allowed to exercise his individual rights, if and insofar he does not
harm the interests of others.'~ From this perspective, it is thus permissi-
ble or even mandatory for the government to restrict "speech in circum-
stances in which the speaker's words could plausibly be thought to lead
to harm, either to other individuals or to the society as a whole.i21 Since
the key question of Clear and Present Danger is the question whether
the words uttered would inflict the kind of harm that would justify re-
striction, judges employing this test shall have to evaluate the causal re-
lation between speech and its harmful consequence in every case.22 In
Schenck v. United States,23 Frohwerk v. United States,2~ and Debs v.
United States,25 the first three free speech cases in which this test had
been used as the legal standard, Holmes, writing for a unanimous Su-
preme Court, was prepared to accept the most tenuous connection be-
tween the expression of opinion and the injury that it might provoke in
order to uphold the convictions of war protesters. "In none of the
cases," writes Blasi,

did the prosecution produce evidence that any material conse-
quences followed from the writings or speeches of the defen-
dants. (...) Writings and speeches of the sort involved in the
three cases could be expected to have material consequences
only by creating a general sense of disaffection with the war ef-
fort that might in time lead some persons to resist the war or
the draft. In this scenario, the consequences would be specula-
tive, delayed, and not readily traceable to the incremental im-
pact of any particular statement.z~

So, contrary to what its name suggested, the Clear and Present Danger
test clearly did not require immediate danger in the spring of 1919. Only
the tendency to produce danger was sufficient. "If the act (speaking, or
circulating a paper), its tendency and the intent with which it is done, are

'`' Blasi (1990), p. 16: "The clear-and-present-danger test began as a conventional stan-
dard designed to facilitate the application of the traditional harm principle as a limit on
the individual right of free speech."
'o Blasi (1990), pp. 11-13.
'' Blasi (1990), p. 12.
" Blasi (1990), pp. 17-18.
'-' 249 U.S. 47 (1919).
'' 249 U.S. 204 (1919).
'' 249 U.S. 211 (1919).
'-6 Blasi (1990), p. 17.
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the same, we perceive no grounds for saying that success alone warrants
making the act a crime," Holmes clarified his position in Schenck.`' By
using the tendency to cause danger instcad of the immediacy of danger
as the condition for criminalizing speech in the Espionage Act cases that
are mentioned above, Holmes is said to have "extended the prewar tra-
dition of relying on the bad tendency of speech to deny free speech
claims."'~ In the years before the First World War,

[s]peech was not thought to be special. Neither the value or so-
cial funcxion of the liberty nor the nature of the harms it
threatened were thought to call for special analysis. The legal
standard that embodied this perspective was known as the "bad
tendency" test. Speech could be restricted when it might lead
to bad consequences in the form of individual or social harms.
The likelihood of such consequences need not be high. The
time frame within which the speech might produce the conse-
quences need not be short.'y

Responding to sustained criticisms from progressive friends that Clear
and Present Danger, as he initially conceived it, was insufficiently
speech-protective,'~ Holmes decided to abandon the prewar content of
this test in Abrams v. United States," a case that came before the Court
eight months after what a legal historian calls the Espionage Act Tril-
ogy." "He dissented from a ruling that the first amendment permitted
the conviction of five obscure radicals, four anarchists and a socialist, for
urging munitions workers to strike in protest of the intervention of the
United States in the Russian Civil War."" In this dissenting opinion,
Holmes attempted to significantly increase the level of protection for
speech by tightening the causal link between the utterance of the words
and the injurious effects that it may produce. The occurrence of the in-
jury must be likely to take place immediately in order to justify criminal
sanctions imposed upon speech. "Only the emergency that makes it
immediately dangerous to leave the correction of evil counsels to time

'' 249 U.S. 47 (1919) at 52.
-'x David M. Rabban, "The First Amendmcnt in Its Forgotten Years", 90 Yale Laz~,~ Jour-
nal, p. 586 (1981).
"' Blasi (1990), p. 12 (internal footnotcs omit[cd).
'~ G. Edward White, "Justice Holmes and the Modernization of Frec Speech Jurispru-
dence: The Human Dimension", 80 California Laz~ Revie~, pp. ~19-~33 (1992).
" Abrains v. United States, 250 U.S. 616 (1919).
" White (]992), p. 412.
"Blasi (1990), pp. 2-3.
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warrants making any exception to the sweeping command, `Congress
shall make no law abridging the freedom of speech'," he wrote in his
Abrams dissent.'~ The reason why only an imminent threat of law viola-
tion can justify the legislative suppression of speech, Holmes argued in a
long passage that made this dissent famous, is that uninhibited competi-
tion of ideas would facilitate the discovery of truth, the sole basis upon
which public policy could be formulated and implemented:

If you have no doubt of your premises or your power and
want a certain result with all your heart you naturally express
your wishes in law and sweep away all opposition. To allow
opposition by speech seems to indicate that you think the
speech impotent, as when a man says that he has squared the
circle, or that you do not care whole-heartedly for the result,
or that you doubt either your power or your premises. But
when men have realized that time has upset many fighting
faiths, they may come to believe even more than they believe
the very foundation of the own conduct that the ultimate good
desired is better reached by free trade in ideas, - that the best
test of truth is the power of the thought to get itself accepted in
the competition of the market; and that truth is the only
ground upon which their wishes safely can be carried out.
That, at any rate, is the theory of our Constitution. It is an ex-
periment, as all life is an experiment. Every year, if not every
day, we have to wager our salvation upon some prophecy
based upon imperfect knowledge. While that experiment is part
of our system I think that we should be eternally vigilant
against attempts to check the expression of opinions that we
loathe and believe to be fraught with death, unless they so im-
minently threaten immediate interference with the lawful and
pressing purposes of the law that an immediate check is re-
quired to save the country.35

Holmes' argument in defense of the right to free speech, however, failed
to persuade the majority of the Supreme Court. "The decisions of the
Supreme Court majority from Abrams v. United States through Whit-
ney v. California extended," according to David Rabban,

"250 U.S. 616 (1919) at 631.
'' 250 U.S. 616 (1919) at 631.
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the tradition of judicial hostility to free speech. The majority
rejected all free speech claims, combining visceral hostility to
radical manifestations of free speech with doctrinal reliance on
the bad tendcncy theory.jfi

The case of Whitney v. California that Rabban has mentioned,37 is a case
that was decided by the Supreme Court in 1927. It forms, together with
Gitlow v. Nezu York, a 1925 decision,'y the two free speech cases that
resulted from the so-called Red Scare which occurred in the aftermath of
the First World War, and that marked the next phase in the development
of Clear and Present Danger.39 The factual backgrounds of both Gitloz~
and Whitney could be summarized as follows.

Benjamin Gitlow was convicted under New York's criminal
anarchy statute which made criminal advocacy of the doctrine
that organized government should be overthrown by force,
violence or any unlawful means. Gitlow, a member of the Left
Wing section of the Socialist party, had arranged the printing
and distribution of a"Manifesto" deemed to call for violent ac-
tion and revolution. "There was no (...) evidence of any effect
resulting from the publication and circulation of the Mani-
festo." Anita Whitney was convicted under California's crimi-
nal syndicalism statute, which forbade advocacy of the com-
mission of crime, sabotage, acts of force or violence or terror-
ism "as a means of accomplishing a change in industrial owner-
ship or control, or effecting any political change." Also made
illegal were certain connections with groups advocating such
doctrines. Miss Whitney was convicted of assisting in organiz-
ing the Communist Labor Party of California, of being a
member of it and of assembling with it.;~

The convictions of both Gitlow and Whitney were, as previously al-
luded to, upheld by the majority of the Supreme Court. Writing for the

"' Rabban (1981), p. 591 (internal notes omitted).
" Whitney v. Calif órnia, 274 U.S. 357 (1927).
}" Gitloz;~ v. Nez~ York, 268 U.S. 652 (1925).
'" "The controversy over clear and present danger was revived in the mid of 1920s by
two criminal convictions stemming from the `red scare,"' wrote William Cohen and
John Kaplan in: William Cohcn 8a John Kaplan, Constitutional La~: Cívi! Liberty and
Individual Rights, The Foundation Press, Mineola, NY, 1982, p. 60.
'~ Robert Bork, "Neutral Principles and Some First Amendment Problems", 47 Indíana
La~~Journal, pp. 31-32 (]971) (internal footnotes omitted).
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majority, Justice Edward Sanford declared Clear and Present Danger to
be inapplicable in these cases. If, so his argument runs, legislators have
not arbitrarily and unreasonably judged that the advocacy of particular
ideas itself is dangerous in the sense that it "tend[s] to corrupt public
morals, incite to crime, or disturb the public peace,i41 then the defen-
dants cannot invoke the argument that no danger whatsoever has re-
sulted from their expression of opinions in order to call for the judicial
nullification of that political judgment.;z Consistent with the position
taken earlier in Abrams, Holmes refused to join the majority of the
Court in the application of this bad tendency test. In Gitlow, he argued
that the conviction of the defendant should be reversed, because it is
highly improbable that the publication of Benjamin Gitlow's Manifesto
could immediately provoke any harmful consequences. Responding to
the majority's opinion that it is clearly "within the range of legislative
discretion" to punish speech tending to incite the overthrow of organ-
ized government, since "[a] single revolutionary spark may kindle a fire
that, smoldering for a time, may burst into a sweeping and destructive
conflagration",~' Holmes claimed in his Gitlow dissent that

[e]very idea is an incitement. It offers itself for belief, and, if
believed, it is acted on unless some other belief outweighs it, or
some failure of energy stifles the movement at its birth. The
only difference between the expression of an opinion and an
incitement in the narrower sense is the speaker's enthusiasm
for the result. Eloquence may set fire to reason. But whatever
may be thought of the redundant discourse before us, it had no
chance of starting a present conflagration.{'

The immediacy requirement that Holmes had emphasized, would be
reiterated by Justice Louis Brandeis two years later in his famous Whit-
ney concurrence. Although he agreed to uphold the conviction of Miss

" 268 U.S. 652 (1925) at 667.
''- 268 U.S. 652 (1925) at 670: "In other words, when the legislative body has determined
generally, in the constitutional exercise of its discretion, that utterance of a certain kind
involve such danger of substantive evil that they may be punished, the question whether
any specific utterance coming within the prohibited class is likely, in and of itself, to
bring about the substantive evil, is not open to consideration. It is sufficient that the
statute itself be constitutional, and that the use of the language comes within its prohibi-
tion."
" 268 U.S. 652 (1925) at 669.
'{ 268 U.S. 652 (1925) at 673.
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Whitney on procedural grounds,~5 he also used his concurring opinion
to significantly raise the threshold for the governmental suppression of
speech. Employing Holmes' formula as his point of departure, Brandeis
went on to develop a new version of Clear and Present Danger, impos-
ing a far more prohibitive standard on laws designed to restrict free
speech than did the original test. "In order to support a finding of clear
and present danger it must be shown," he demanded,

either that immediate serious violence was to be expected or
was advocated, or that the past conduct furnished reason to be-
lieve that such advocacy was then contemplated. (...) Only an
emergency can justify repression. (...) The fact that speech is
likely to result in some violence or in destruction of property is
not enough to justify its suppression. There must be the prob-
ability of serious injury to the State.}`'

Echoing the truth argument made by Holmes in the Abrams dissent,
Brandeis invoked in his Whitney concurrence the authority of the foun-
ders of the American Republic to explain why suppression of allegedly
dangerous speech must be postponed till the moment that a serious
threat to the state is likely to occur. "Those who won our independ-
ence," he claimed,

(...) believed that freedom to think as you will and to speak as
you think are means indispensable to the discovery and spread
of political truth; that without free speech and assembly discus-
sion would be futile; that with them, discussion affords ordi-
narily adequate protection against the dissemination of noxious
doctrine; that the greatest menace to freedom is an inert people;
that public discussion is a political duty; and that this should be
a fundamental principle of the American government.~'

Their belief "in the power of reason as applied through public discus-
sion" was, according to Brandeis, the main reason why the founders of
the Republic had "amended the Constitution so that free speech and as-

}' White (1996), p. 324; Cohen 8a Kaplan (1982), p. 65.
'fi 274 U.S. 357 (1927) at 376-377. The Brandeis version of the Clear and Present Danger
test as quoted above has been composed on the basis of Justice Brandeis' concurring
opínion by: J.A. Peters, Het Primaat van de Vrijheid van .~Yleningsztiting: Vergelijkende
Aspekten Nederland-Amerika, Ars Aequi Libri, Nijmegen, 1981, pp. 5-6.
"274 U.S. 357 (1927) at 375.
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sembly should be guaranteed."~8 Implicit to Brandeis' appeal to "[t]hose
who won our independence" is, therefore, the suggestion that the
speech-protective Clear and Present Danger test that Holmes and he,
himself, had devised and developed is the legal standard through which
the founders' original intent behind the First Amendment could be ap-
plied: an argument that is still deemed persuasive by many major mem-
bers of the American legal community.~y

In view of the evolution it had undergone from Schenck to
Whitney, it should be obvious by now that, if applied strictly, Clear and
Present Danger could effectively guarantee the right to free speech. The
problem with this test, however, resides precisely in the condition that it
be strictly applied. In order to be really speech-protective, Clear and
Present Danger requires that those who apply it be able to resist the
pressure (or the temptation) to loosen the causal relation between the
expression of opinion and the injury it may inflict.s~ If the tight link be-
tween them cannot be secured, then Clear and Present Danger would
not be able to guarantee freedom of expression.

2. Learned Hand's Test

The Achilles' heel of the consequence-oriented approach to free speech
has been astutely recognized by Learned Hand, a federal judge in New
York, and a contemporary of Holmes and Brandeis.s' Under a legal
standard that is focused on the consequences that the expression of
opinion may produce, it is, according to Hand, very difficult to offer
freedom of speech a sufficiently high 1eve1 of protection.sZ The right to
free speech is, in Hand's mind, essentially the right to voice dissident
opinions.5' If harmful consequences were the standard by which the
scope of this right would be limited, then one must be able to accurately
predict the probable actions which may result from the utterance of
those dissents, a task Hand did not think the judiciary was capable of.5i
"To second-guess enforcement officials about probable consequences of

'" 274 U.S. 357 (1927) at 376.
'9 Richard S. Ka}', "Adherence to the Original Intentions in Constitutional Adjudication:
Three Objections and Rcsponses", 82 Northz~estern University Law Review, pp. 226-
292 (1988). See also Boris I. Bittker, "The Bicentennial of the Jurisprudence of Original
Intent: The Recent Past", 77 California Lazo Review', pp. 235-282 (1989).
'" Gunther (1975), pp. 720-721.
'' Gunther (1975), p. 721.
''' Gunther (1975), p. 721.
'' Blasi (1990), p. 12; Gunther (1975), p. 721.
5i Gunther (]975), p. 721.
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subversive speech was to him a questionable judicial function: judges
had no special competence to foresee the future. Moreover, even if pre-
dictions about the consequences of words were thought to be appropri-
ate court business, the task would ordinarily fall not to the judge but to
the jury, a body reflecting majoritarian sentiments unlikely to be con-
ductive to the protection of dissent in wartime."5~

In order to shield freedom of speech from the predictors who
have to evaluate the factual circumstances under which speech is made,
and who generally tend to be hostile to political dissent, Judge Hand had
devised a test, which, in his opinion, would overcome the deficiencies
inherent to the Holmes-Brandeis test. Instead of concentrating on the
injurious effects that a speaker's words may cause, Hand's own test
would, rather, focus on the content of the words themselves. The legal
standard that he would employ is, then, the distinction between speech
that intends to provoke law violation, which is punishable, and speech
that merely advocates the moral duty or necessity to do so, which must
be protected. Because the question to which category of speech the ut-
tered words actually belong is essentially a legal and not a factual ques-
tion, it is the judge and not the jury who is assigned the key role in
Hand's test. Hand believed that the test which he developed would be
an "absolute and objective" one that is difficult to evade,sb and that,
therefore, would not leave political dissidents "at the mercy of factfind-
ers" who had to predict the consequences of their unpopular words. 57

In 1917, two years before the formulation of Clear and Present
Danger by Justice Holmes, Hand would get the opportunity to put his
ideas into practice. "Sitting as a federal district judge in the case of
Masses Publishing Co. v. Patten, Learned Hand was called upon to in-
terpret the Espionage Act of 1917 just six weeks after its passage."58 This
law had, it will be recalled, been enacted in order to suppress actions,
among which was speech, that may be harmful to the war efforts of the
United States.

Under the Act, postal authorities were [, as previously alluded
to,] granted the power to exclude false statements made with
intent to interfere with military success and writings willfully
causing insubordination in the military or willfully obstructing
the recruiting service. The Postmaster found that four cartoons

j5 Gunther (1975), p. 725.
'6 Gunther (1975), p. 725.
'' Gunther (1975), p. 721.
'R Blasi (1990), p. 1( internal notes omitted).
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and four articles in the August issue of The Masses met this
standard and declared the issue non-mailable. The editors of
the magazine sued to enjoin enforcement of this decision. They
denied that the cartoons and articles in question were designed
to interfere with military success, cause insubordination or ob-
struct recruiting. They also claimed that if the Espionage Act
were construed to prohibit such writings it would violate the
first amendment.59

Responding to this suit, Judge Hand first declared that the constitution-
ality of the Espionage Act was not at stake here.`~ "It must be remem-
bered at the outset (...) that no question arises touching the war powers
of Congress," he stated at the beginning of his ruling.`'' The crucial ques-
tion that remained to be addressed was, then, how this law itself should
be interpreted. It was in this statutory interpretation that Hand had em-
ployed the distinction between "agitation" and "direct incitement" to
fashion a legal standard by which punishable speech could be separated
from speech that had to be protected. "Political agitation, by the pas-
sions it arouses or the convictions it engenders, may in fact stimulate
men to the violation of law," Hand judged.'`' "Detestation of existing
policies is easily transformed into forcible resistance of the authority
which puts them into execution, and it would be folly to disregard the
causal relation between the two," he continued.~'

Yet to assimilate agitation, legitimate as such, with direct in-
citement to violent resistance, is to disregard the tolerance of all
methods of political agitation which in normal times is a safe-
guard of free government. The distinction is not a scholastic
subterfuge, but a hard-bought acquisition in the fight for free-
dom (...). If onc stops short of urging upon others that it is
their duty or their interest to resist the ]aw, it seems to me one
should not be held to have attempted to cause its violation.`'{

But if this distinction were the test to be applied, the question is then
how to distinguish speech that merely attempts to advocate particular

i9 Blasi (1990), pp. 5-6.
`'o Gunther (1975), p. 725.
`'' Masses Publíshing Co. v. Patten, 244 Fed. 535 (S.D.N.Y. 1917) at 538.
`''̀ 244 Fed. 535 (S.D.N.Y. 1917) at 540.
h' 244 Fed. 535 (S.D.N.Y.1917) at 5~30.
"; 244 Fed. 535 (S.D.N.Y. 1917) at 540.
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points of view from speech that tries to trigger illegal actions, and that,
therefore, "cannot by any latitude of interpretation be a part of that
public opinion which is the final source of government in a democratic
state."~5 While, said Hand, the uttered words "are to be taken, not liter-
ally, but according to their full import, the literal meaning is the starting
point for interpretation."66 If, after having interpreted these words "in
the most hostile sense" but "without a violation of their meaning quite
beyond any tolerable understanding",67 it is not so plain to the judge
that these words are "triggers of action" instead of "keys of persua-
sion",EiB then she, the judge, must grant them legal protection. In Hand's
opinion, his content-based Incitement test could offer freedom of ex-
pression a much higher level of protection than could the consequence-
oriented Clear and Present Danger test that Holmes and Brandeis have
developed, since this Incitement test is specifically designed to safeguard
the right to express political dissent, a right that democratic government
has to respect even if "the general tenor and animus" of the dissent
"were subversive to authority and seditious in effect."~9 Democracy can-
not function properly without the protection of this constitutive right.'~
Responding to the government's contention that, by "arous[ing] discon-
tent and disaffection among the people with the prosecution of the war
and with the draft", the cartoons and articles published in the August
issues of The Masses could cause substantial harms to the war efforts of
the United States, Hand readily conceded that this contention is true.
"[M]en who become satisfied that they are engaged in an enterprise dic-
tated by the unconscionable selfishness of the rich, and effectuated by a
tyrannous disregard for the will of those who must suffer and die, will
be more prone to insubordination than those who have faith in the cause
and acquiesce in the means," he said." "Yet," he went on,

to interpret the word "cause" so broadly would (...) involve
necessarily as a consequence the suppression of all hostile criti-
cism, and of all opinion except what encouraged and supported
the existing policies, or which fell within the range of temper-
ate argument. It would contradict the normal assumption of

6' 244 Fed. 535 (S.D.N.Y 1917) at 540.
hb 244 Fed. 535 (S.D.N.Y. 1917) at 542.
~' 244 Fed. 535 (S.D.N.Y. 1917) at 541.
h~ 244 Fed 535 (S.D.N.Y. 1917) at 540.
`'`' 244 Fed. 535 (S.D.N.Y. 1917) at 542-543.
'~ Blasi (1990), pp. 12-13.
" 244 Fed. 535 (S.D.N.Y. 1917) at 539.
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democratic government that the suppression of hostile criti-
cism does not turn upon the justice of its substance or the de-
cency and propriety of its temper.7z

Hand, therefore, was fully aware of the fact that the spread of subversive
opinions may cause harm to democracy in the long run. Any attempt to
suppress it by law would, in his view, however, constitute a clear viola-
tion of the "right to criticise either by temperate reasoning, or by im-
moderate and indecent invective, which is normally the privilege of the
individual in countries dependent upon the free expression of opinion as
the ultimate source of authority."" He was, according to Blasi, "the first
judge to place heavy reliance on democratic theory in seeking to under-
stand the meaning of the first amendment, the first judge to hold that
speech integral to the democratic process must be protected even when
it may cause substantial harm."'~ Given the importance that he attached
to the right to free speech in a democratic polity, and given his firm in-
tention to devise a legal standard that can guarantee this right, it is then
surely no surprise that he could not find any instance of direct advocacy
of law violation in the cartoons and articles that The Masses had pub-
lished. He was, therefore, prepared to grant this magazine "the injunc-
tion it sought prohibiting the government from excluding the August
issue from the mails.s75 Having focused on the goal of safeguarding the
right to make non-inciting propaganda through his allegedly "hard" and
"objective" test,"' Judge Hand, however, failed to adequately address the
problem of the harmless inciter, "the speaker explicitly urging law viola-
tion but with little realistic hope of success."'' If Hand's distinction be-
tween "agitation" and "direct incitement" were consistently applied,
then the harmless inciter would certainly be condemned in a court of
law, for, the kind of words that he had uttered fell outside the category
of speech that Hand had deemed to be worth protecting. Under the cor-
rectly applied Clear and Present Danger test that Holmes and Brandeis
have developed, this failed inciter would probably escape conviction be-
cause the Holmes-Brandeis standard requires the probability of immedi-
ate violence or lawless action as the sine qua non for the punishability of
the utterance. Judge Hand was apparently convinced that "punishing a

'' 244 Fed. 535 (S.D.N.Y. 1917) at 539-540.
"244 Fed. 535 (S.D.N.Y. 1917) at 539.
'} Blasi (1990), p. 5 (intcrnal note omitted).
'' Blasi (1990), p. 11.
76 Gunthcr (t975), p. 721.
" Gunther (1975), p. 729.
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few harmless inciters was a small price to pay for securing by an `objec-
tive' test the immunity of allegedly harmful persuaders."'Y

Despite this and other drawbacks,'`' recent constitutional schol-
arship has recognized Hand's Incitement test as a legal standard that was
significantly more speech-protective than the bad tendency test, which
was, as previously noted, the prevailing standard during the First World
War and the preceding years. "It was," writes Gerald Gunther, "a rare
judicia] effort to stem the mounting tide of suppression of dissent, in an
articulation of first amendment values and an elaboration of free speech
doctrine announced 2 years before the Supreme Court's first opportu-
nity to grapple with the same issues."~o The problem, however, was that
this test had been rejected by all other judicial authorities at the time.
Hand's Masses decision was bluntly overruled on appeal,R' and his ef-
forts to persuade the U.S. Supreme Court Justice Oliver Wendell
Holmes to adopt his doctrine "as a benchmark for interpretation of the
first amendment" also failed to achieve any visible success.82

In March of 1919, almost two years after Hand wrote his opin-
ion in Masses, the Supreme Court decided three cases testing
the power of the federal government to prosecute war protes-
tors under the Espionage Act of 1917. By then Holmes had
read the Masses opinion and Hand had pressed his view of the
first amendment on Holmes in personal conversation and pri-
vate correspondence. But Holmes did not adopt the test pro-
posed by Hand for defining the limits of protected advocacy.
Instead, Holmes developed his famous clear-and-present-
danger test, which makes constitutional protection turn on the
predicted consequences of the speech rather than the meaning
of the speaker's words.g'

'~ Tribe (1988), p. 848.
'y BeVier (1978), p. 337: "Hand's incitement approach does not successfully avoid the
risk of underprotecting speech in practice, nor is it a wholly satisfying response to insti-
tutional limitations. First, it fails to deal with the subtle speaker who can successfully
incite law violation without using words of direct incitement - the `Marc Antony' prob-
lem. Second, it permits punishment for words of direct incitement even though they are
either perfectly innocuous in context or obviously hyperbolic. Third, because it is an all-
or-nothing proposition, it fails to deal with the intractable problem of mixed utterance.
The incitement test fails to account for that richness of experience that adjusts the precise
denotative meaning of words to the context of their utterance." (Internal notes omitted.)
"~ Gunther (1975), p. 720.
~' Blasi (1990), p. 2.
~'- Blasi (1990), p. 1(internal note omitted.)
y' Blasi (1990), p. 2(internal footnotes omitted).
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From 1917 to 1957, Masses would remain the single judicial decision in
which the Incitement test was applied. Despite the repudiation that it
suffered from Abrams to Whitney, by the late 1920s and the 1930s the
more speech-protective version of Clear and Present Danger that
Holmes and Brandeis created and developed would emerge as the pre-
vailing test employed by the Supreme Court in order to protect freedom
of expression.R~ "Under the able leadership of Chief Justice Charles Ev-
ans Hughes [, who was appointed to this position in 1930], the Court
ruled in favor of several speakers who had engaged in harsh criticism of
government officials or had advocated sweeping political change."85
Hand's Incitement test, as some constitutional scholars have put it,
seemed destined for oblivion by then.g~

3. The Creation of a New Standard

What saved this legal standard from complete obscurity was the inability
of the Clear and Present Danger test to protect the defendants who were
brought before the Supreme Court during "the Communist scare that
followed the Second World War and continued into the 1950s".87 As
previously noted, this test can only provide protection to freedom of
speech if those who apply it are able to resist the pressure or the tempta-
tion to loosen the immediate connection between the expression of
opinion and the harm it might inflict. In Dennis v. United States,sg a
1951 case in which leaders of the Communist Party were prosecuted for
having conspired to advocate the violent overthrow of the government
of the United States, the Court was, however, prepared to abandon the
immediacy requirement upon which its two original authors had in-
sisted. Speaking for the majority of the Court, Chief Justice Fred Vinson
rejected the defendants' claim that the Smith Act, the law under which
they were convicted, was unconstitutional, because it failed to meet the

8' "Justice Holmes, joined now by Justice Brandeis, began in a series of dissents to put
some teeth into his clear and present danger test, and by the late ]920s and the 1930s a
majority of the Court began reversing some convictions," John Hart Ely writes in: John
Hart Ely, Democracy and Distrust: A Theory of Judicial Reviez,~, Harvard University
Press, 1980, p. 108.
~' Blasi (1990), p. 27.
xb Gunther (1975), p. 721: "In the early 1920's, Hand gave up. He was resigned to seeing
his analysis condemned to oblivion."; Blasi (1990), p. 3: "Hand's distinctive understand-
ing of the freedom of speech seemcd destined for oblivion."
~' Ely (1980), p. ]O8.
"R Dennis v. United States, 341 U.S. 494 (1951).
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requirement of Clear and Present Danger as this test was originally un-
derstood by Holmes and Brandeis. "Obviously," he judged,

the words cannot mean that before the Government may act, it
must wait until the putsch is about to be executed, the plans
have been laid and the signal is awaited. If Government is
aware that a group aiming at its overthrow is attempting to in-
doctrinate its members and to commit them to a course
whereby they will strike when the leaders feel the circum-
stances permit, action by the Government is required.gy

Since this modified version of Clear and Present Danger means that it is
constitutionally permissible for the government to suppress the expres-
sion of allegedly subversive opinions in the absence of an immediate
threat, America's highest tribunal went on to rule that the legally rele-
vant question that courts of law must ask in each case is "whether the
gravity of the `evil', discounted by its improbability, justifies such inva-
sion of free speech as is necessary to avoid the danger."yo It was under
this vague and lax standard that the majority of the Court could con-
clude that the defendants "were properly and constitutionally con-
victed", because "[t]heir conspiracy to organize the Communist Party
and to teach and advocate the overthrow of the Government of the
United States by force and violence created a`clear and present danger'
of an attempt to overthrow the Government by and force and vio-
lence.i91 In order to grasp the extent to which Clear and Present Danger
had been modified in Dennis we must know that - in the words of a Jus-
tice belonging to the dissenting minority -"[s]o far as the present record
is concerned, what [the defendants] did was to organize people to teach
and themselves teach the Marxist-Leninist doctrine contained chiefly in
four books: Foundations of Leninism by Stalin (1924); The Communist
Manifesto by Marx and Engels (1848); State and Revolution by Lenin
(1917); History of the Communist Party of the Soviet Union (B.)

~~ 341 U.S. 494 (1951) at 509.
`'0 341 U.S. 494 (]951) at 510. Learned Hand was, ironically enough, the author of this
much less prohibitive version of the Clear and Present Danger test that, as we can see,
had been adopted by the Supreme Court in the present case: "Chief Judge Learned
Hand, writing for the majority below, interpreted the phrase as follows: `In each case
[courts] must ask whether the bravity of the "evil," discounted by its improbability, jus-
tifies such invasion of free speech as is necessary to avoid the danger.' (...) We adopt this
statement of the rule."
`" 341 U.S. 494 (1951) at 517.
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(1939)."92 In sustaining the constitutionality of the Smith Act that made
possible the convictions of these defendants, "the Court," it is said, "ap-
parently viewed world communism as such a grave danger as to make
speech associated with its spread unprotected by the First Amend-
ment. i93

It was, as previously noted, perhaps due to what a prominent con-
stitutional scholar has called "the debacle of the Dennis case" that in
1957, 9~ Learned Hand's Incitement test could have made its comeback
from the legal wilderness to which it had been condemned since 1917.9s

In the aftermath of affirmance of the convictions in Dennis, the
government began prosecutions in a number of places
throughout the country against second-level leadership of the
Communist Party. The first of these cases to be decided by the
United States Supreme Court was Yates v. United States, 354
U.S. 298 (1957). The Yates case involved the conviction of 14
top officers of the Communist Party in California. The charges
against the defendants, and the proof introduced at the trial,
followed the pattern of the Dennis case.96

Since the prosecution of these defendants took place on the basis of the
Smith Act, the constitutionality of which had been affirmed in Dennis,
the Court had to employ the Incitement test as statutory instead of as a
constitutional standard to decide the Yates case.97 The 1957 Court ac-
cepted, in other words, that the Smith Act was a constitutionally valid
law and used Hand's test only to determine whether the defendants
could be punished under this law for what they had done. "The Court's
opinion," William Cohen and John Kaplan explain,

(...) left undisturbed the constitutional law decided in Dennis.
The First Amendment did not require the government to prove
that there was imminent danger that the Communist Party
would succeed in overthrowing the government, or that the
danger existed at any time other than in the infinite future. But,

9' 341 U.S. 494 (1951) at 582.
91 Isaac Molnar, "Resurrecting the Bad Tendency Test to Combat Instructional Speech:
Militias Beware", 59 Ohio State Law Journal, p. 1340 (1998).
va Gunther (1975), p. 751.
9s Gunther (1975), pp. 752-753.
yb Cohen 8z Kaplan (1982), pp. 77-78.
97 Gunther (1975), p. 753; BeVier (1978), p. 337.



Clear and Present Danger 105

in construing what the Smith Act meant, the Court held that it
required proof that the defendant had advocated "unlawful ac-
tion" as opposed to "abstract doctrine." No defendant could be
convicted unless he was proved to have advocated specific
unlawful conduct. It was not enough to show that a defendant
was a Communist Party official and that the Party adhered to
classic Marxist doctrine that included general advocacy of vio-
lent overthrow of existing government. The distinction, in
other words, was similar to that which Learned Hand had dis-
cussed in his Masses opinion (...) forty years earlier - a distinc-
tion between "political agitation" and "incitement" to violation
of the law.vg

The crucial distinction to be drawn, in short, "is that those to whom the
advocacy is addressed must be urged to do something, now or in the fu-
ture, rather than merely to believe in something.i9y The level of legal
protection, which the expression of opinions would enjoy under this
legal norm, is remarkably high. "The requirement of the Yates Case that,
before a defendant can be punished, he must advocate relatively specific
acts which violate the law, would," two professors from Stanford Law
School point out, "have required reversal of all the convictions in the
cases from Schenck through Dennis, since all those defendants had advo-
cated violence or breaking of the law in the most general terms."'oo The
difficulty, however, was that the Yates requirement was, technically
speaking, a statutory and not a constitutional standard,`o' which "left
open the possibility that Congress could amend the law and permit con-
viction on less proof than [the Yates standard] insisted upon."'~Z The
problem of the harmless inciter was another important flaw inherent to
this standard, for it could be said that even in the case that Yates were
"treated as stating a constitutional rule, [this decision] - like Hand's
Masses opinion - leave[s] open the possibility of conviction of those
who advocate specific unlawful acts, even if the advocacy is of conduct
in the indefinite future or if there is little danger the results will come
about."'o'

9" Cohen 8~ Kaplan (1982), p. 78.
v9 Yates v. United States, 354 U.S. 298 (1957) a[ 325.
~~~ Cohen 8t Kaplan (1982), p. 79.
'~~ Cohen St Kaplan (1982), p. 79.
'o-' Cohen 8z Kaplan (1982), p. 79.
'~' Cohen Sz Kaplan (1982), p. 79.
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These two problems would finally be solved when the Supreme
Court elevated the requirement formulated in Yates to the status of a
constitutional rule in Brandenburg v. Ohio. Combining in its own test
the best elements of Learned Hand's Incitement test and the Holmes-
Brandeis test, the Brandenburg Court has, as you might recall, declared
unconstitutional a statute that failed to draw the distinction between ad-
vocacy of abstract ideas and incitement to imminent lawless action. Both
these tests possess, as already mentioned, their own strengths and weak-
nesses. But when they are compared to each other, it would not be very
difficult to discover that these two tests are actually complementary. By
insisting on the distinction between punishable incitement and permissi-
ble advocacy, the standard that Hand has formulated would be able to
shield those who propagate their ideas in an abstract way from the po-
tentially arbitrary judgment of the factfinders, who are thought to be
generally hostile to political dissent, and who play a key role in the con-
sequence-oriented approach advocated by Holmes and Brandeis. Due to
its immediacy requirement, the Clear and Present Danger test is most
likely to prevent the criminal conviction of the harmless inciter, a prob-
lem that is irresolvable within the theoretical framework of Hand's In-
citement test. By synthesizing these two approaches in Brandenburg v.
Ohio, the Supreme Court, according to Gerald Gunther, has created a
standard that can be considered as the "clearest and most protective
standard under the First Amendment."'o~ Under the governance of the
constitutional norm formulated in Brandenburg, only inciting utter-
ances that are most likely to result in imminent actions can be success-
fully prosecuted by the government in a court of law. Any other kind of
speech is thus protected by the Constitution. ~os

4. The Crack in the Structure

The discussion of the development that the Clear and Present Danger
Test had undergone from 1919 to 1969, shows that during this period
there had been two competing schools of thought regarding the extent
to which the constitutionally guaranteed right to free speech can be ex-
ercised. The protective approach to freedom of expression advocated by
Holmes, Brandeis, and Hand has, in the end, prevailed over the speech-
restrictive direction that had manifested itself in cases like Gitlow, Whit-
ney, and Dennis. The Supreme Court has not only constitutionalized the

'~' Gunther (1975), p. 754.
'~5 Cf. Walker (1994), p. 115.
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standards that Holmes et al have devised, it also has embraced the two
different rationales that the originators of these tests have offered to jus-
tify the level of protection that the right to free speech, in their judg-

ment, ought to enjoy. Holmes' argument that free trade of ideas facili-

tates the search for truth, and Brandeis' argument that freedom of ex-

pression is indispensable to the discovery and spread of political truth,

have been endorsed by the Court in,'~~ for instance, Gertz v. Robert

Welch, Inc. "Under the First Amendment," it declared in this 1974 deci-

sion,

there is no such thing as a false idea. However pernicious an
opinion may seem, we depend for its correction not on the
conscience of judges and juries but on the competition of other
ideas.' ~'

The Hand argument that freedom of expression must be guaranteed in a
democracy that is understood as popular self-legislation, or popular self-
government in the American parlance, because democratic government
ultimately derives its legitimacy from the exercise of this right, has re-
ceived the Court's blessing even much earlier. "Many cases could be
cited to illustrate how the self-government theory has shaped the devel-
opment of modern first amendment doctrine."108 Cohen v. California, a
1971 decision, is one among them.109 "The constitutional right of free
expression is powerful medicine in a society as diverse and populous as
ours," the Court wrote in Cohen to explain why this right must be ac-
corded the highest possible level of legal protection. "It is," America's
supreme tribunal continued,

designed and intended to remove governmental restraints from
the arena of public discussion, putting the decision as to what
views shall be voiced largely into the hands of each of us, in the
hope that use of such freedom will ultimately produce a more
capable citizenry and more perfect polity and in the belief that

'~6 Stanley Ingber, "The Marketplace of Ideas: A Legitimizing Myth", 1984 Duke La~u
fournal, Number 1, p. 7(1984).
'~' Gertz v. Robert Welcb, Inc, 418 US. 323 (1974) at 339-340. "Although Holmes wrote
these words in dissent, the Supreme Court later embraced the essence of his position
when it stated that `[u]nder the First Amendment there is no such thing as a false idea,"'
wrote Ingber in: Ingber (1984), p. 7.
'~s Blasi (1990), p. 28.
'~`' Blasi (1990), pp. 28, 34-36.
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no other approach would comport with the premise of indi-
vidual dignity and choice upon which our political system
rests."V

The problem with both the Holmes-Brandeis "argument from truth",
and the Hand "argument from democracy","' which the Supreme Court
has adopted as its own, however, is that they, either independently from
each other or jointly in a combination, would not be able to justify the
level of protection that the reformulated Clear and Present Danger Test
has generated. The reason for this inability is the failure of these argu-
ments to transcend the normative framework of democracy that is un-
derstood as popular self-legislation. In one way or another, all three
originators of the modern Clear and Present Danger test had defended
the restriction that is imposed on the power of government to outlaw
subversive speech on the grounds that such a restriction is at the service
of democracy itself. This, as our discussion of their arguments will re-
veal, is the proverbial crack in the structure, which brings down the
whole case they had made.

In his Abrams dissent Holmes had, as you may recall, laid down
the premise that market acceptance of a particular idea constitutes its
best test of truth. If that idea can get itself accepted in the competition of
the market, then it must be deemed true."' The consequence, which he
drew from this premise is that the expression of any idea, regardless of
its content, must be constitutionally protected, except in the case that
such an expression "so imminently threaten[s] immediate interference
with the lawful and pressing purposes of the law that an immediate
check is required to save the country.""' Although Holmes had not
stated it explicitly, it can justifiably be said that he had relied on the con-
ception of democracy as popular self-legislation to defend the restriction
that the Clear and Present Danger test imposes on the government's

~'~ Cohen v. Califnrnia, 403 U.S. 15 (1971) at 24.
"' Frederick Schauer, Free Speech: A Philosophical Enquiry, Cambridge University
Press, 1982, pp. 15, 35.
"- "The marketplace of ideas of which Holmes wrote is a fact, not merely a figure of
speech. As a practical matter it is this marketplace, rather than some ultimate reality, that
determines the `truth' of ideas. For we say that an idea (...) is true not because it's really
true - who knows? - but because all or most of the knowledgeable consumers have ac-
cepted (`bought') it," writes Richard A. Posner in: Economic Analysis of Laz,~, Fifth Edi-
tion, Aspen Law Sz Business, New York, 1998, p. 729 (internal note omitted, emphasis
supplied).
'~' 250 U.S. 616 (1919) at 630.
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right to intervene in the search for truth. After all, if the people were en-
titled to govern themselves through self-imposed laws, then

it is not for governments to decide what is true and what is
false, especially in matters political, because as servant the gov-
ernment has an institutional role of trust based on and requir-
ing impartiality or neutrality towards the people, and therefore
towards the various ideas held by the people. Inherent in the
ideal of self-government is the proposition that it is for the
people alone to distinguish between truth and falsity in matters
relating to broad questions of governmental policy."{

In making this argument in defense of the right to free specch, Holmes
certainly realized that if his argument were followed through, then it
would, in principle, be possible for democracy's enemies to persuade
enough voters among the people to gain government power through the
electoral process, and subsequently, proceed to destroy the democratic
system that has enabled their rise to power in the first place. This, how-
ever, was a possibility which he was prepared to accept. "If, in the long
run," he wrote in his Gitlow dissent, "the beliefs expressed in proletarian
dictatorship are destined to be accepted by the dominant forces of the
community, the only meaning of free speech is that they should be given
their chance and have their way.""s By accepting the potential destruc-
tion of democracy as the price which must be paid for the pursuit of
truth in a democracy, Holmes was apparently not aware of the fact that
implicit to his defense of freedom of expression in the name of truth is
an equally democratic argument for the suppression of what is deemed
to constitute falsity. If all thoughts, as Holmes had argued, must be ad-
mitted to the marketplace of ideas, because "the best test of truth is the
power of the thought to get itself accepted in the competition of the
market", then the acceptance of certain thoughts as truths by what
Holmes himself has called "the dominant forces of the community"
could precisely lead to a ban on the expression of thoughts that they
deem to be false. "If," G. Edward White explains,

the choices of the dominant forces of a community are the
mechanism by which ideas become accepted, certain ideas will
"have their way" regardless of their content. In choosing some

~~; Schauer (1932), p. 39.
15 268 U.S. G52 (1925) a~ 673,
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of these ideas, however, the dominant forces are implicitly re-
jecting other ideas; indeed, those forces might even decide to
bar some ideas from the marketplace altogether.1ó

Contrary to what Holmes seemed to think, the search for truth in a self-
legislating polity, therefore, in no way implies that, in the absence of the
threat of immediate violence, the democratic government of that polity
must always guarantee that everybody who resides therein has the op-
portunity to say or write what he wants. It is precisely the combination
of truth and self-legislation that proves to be fatal to his defense of the
right to free speech. In a polity where the people are sovereign, it is up
to them to distinguish, through the laws that they enact, truth from fal-
sity. If they or their elected representatives decide to outlaw the advo-
cacy of the doctrines that they have judged to be false, then neither
Holmes nor the Supreme Court would be able to rely on what Frederick
Schauer calls the argument from truth to justify the high level of consti-
tutional guarantee that the modern version of Clear and Present Danger
has generated.

A same kind of internal critique could also be deployed with even
more effectiveness against the related Brandeis argument that suppres-
sion of subversive speech must be postponed in order to facilitate "the
discovery and spread of political truth" that is "essential to effective de-
mocracy" understood as popular self-legislation."' For, if we were pre-
pared to accept the Brandeis premise that political truth could be discov-
ered and spread by means of a relatively uninhibited public debate, and
if we, following Jurgen Habermas, were to assume that "the decision
reached by the majority (...) represents a caesura in [the ongoing search
for truth],""R then we cannot see why speech hostile to democracy can-

"`' White (1992), p. 453.
"' 274 U.S. 357 (1927) at 377: "To courageous, self-reliant men, with confidence in the
power of free and fearless reasoning applied through the processes of popular govern-
ment, no danger flowing from speech can be deemed clear and present, unless the inci-
dence of the evil apprehended is so imminent that it may befall before there is opportu-
nity for full discussion. (...) Moreover, even imminent danger cannot justify resort to

prohibition of these funetions essential to effective democracy, unless the evil appre-
hended is relatively serious." (Emphases added.)
"" "Majority rule retains an internal relation to the search for truth inasmuch as the deci-
sion reached by the majority only represents a caesura in an ongoing discussion; the de-
cision records, so to speak, the interim result of a discursive opinion-forming process.
To be sure, in that case the majority decision must be premised on a competent discus-

sion of the disputed issues, that is, a discussion conducted according to the communica-
tive presuppositions of a corresponding discourse. Only then can its content be viewed
as rationally motivated yet fallible result of a process of argumentation that has been



Clear and Present Danger 111

not legitimately be outlawed in a self-governing polity that relies on the
majority principle to transform political truth into legislation. Within
such a polity, it is, as Robert Bork has contended, perfectly reasonable
to argue that

[t]ruth is what the majority thinks it is at any given moment
precisely because the majority is permitted to govern and to
redefine its values constantly. "Political truth" in this sense (...)
has no unchanging content but refers to the temporary out-
comes of the democratic process. Political truth is what the ma-
jority decides it wants today. It may be something entirely dif-
ferent tomorrow, as truth is rediscovered and the new concept
spread."v

Implicit to the argument that political truth could be defined and rede-
fined through the democratic process of majority formation is, then, the
conclusion that democracy itself is the institutional manifestation of a
political truth, which, in turn, means that speech hostile to it must neces-
sarily be deemed to constitute falsity. The advocacy of violent over-
throw of democratically elected government can be cited here as an ex-
ample of the kind of speech which must be classified as "demonstrably
false" from the outset,120 and which, for that reason, must be excluded
from any legal protection. "Speech advocating forcible overthrow of the
government contemplates," Bork explains, "a group less than a majority
seizing control of the monopoly power of the state when it cannot gain
its ends through speech and political activity." Such kind of speech is
false,

(...) because it is not aimed at a new definition of political truth
by a legislative majority. Violent overthrow of government
breaks the premises of our system concerning the ways in

interrupted in view of institutional pressures to decide, but is in principle resumable.
Doubts about the legitimacy of majority decisions on matters with irreversible conse-
quences are revealing in this regard. Such doubts are based on the view that the outnum-
bered minority give their consent to the empowerment of the majority only with the
proviso that they themselves retain the opportunity in the future of winning over the
majority with better arguments and thus of revising the previous decision," writes Jur-
gen Habermas in Bet~een Facts and Norms: Contributions to a Discourse Theory of La~LL
and Democracy, trans. ó~ introd. William Rehg, The MIT Press, 1999a (1996), p. 179.
"`' Bork (1971), pp. 30-31.
''~ Steven D. Smith, "Radically Subversive Speech and the Authority of the Law", 94
Michigan Law Review, p. 351 (1995).
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which truth is defined, and yet those premises are the only rea-
sons for protecting political speech. It follows that there is no
constitutional reason to protect speech advocating forcible
overthrow.'''

The Brandeis argument that political truth could be discovered and
spread through an unrestricted public debate implies, in short, that
speech advocating the violent closure of this debate itself is inherently
false, which, in turn, means that such speech can be outlawed without
any theoretical difficulty. After all, if the need to discover and spread
political truth in a self-legislating polity is the reason why democratic
government must postpone the suppression of the expression of ideas it
deems dangerous, why should it not, then, be entitled to ban from the
outset the expression of ideas that are false by definition? Why should
democratic government wait till the moment that a clear and present
danger of lawless action is likely to occur?

The conception of democracy as popular self-legislation also pro-
vides a similar objection that can be raised against Hand's argument, the
second pillar upon which the Supreme Court has rested its case. Hand
had argued that as long as the speaker does not intend to incite violence,
his freedom of expression must be respected, since this right is "the
privilege of the individual in countries dependent upon the free expres-
sion of opinion as the ultimate source of authority."'" But if freedom of
expression were indeed an individual privilege, then we must conclude
"that its boundary (...) lies at the point where expression harms oth-
ers."''' In a self-legislating polity it is, after all, not one individual but all
individuals who can justifiably lay claim to freedom of speech, which, in
turn, means that democratic government is entitled to outlaw speech
that is deemed to constitute a threat to the right of others to express
their views freely. This seems to be exactly the insight upon which Jer-
emy Waldron has relied to make his case for legal bans on Nazi speech.
If we were prepared to accept as our point of departure the assumption
that each person possesses the rjght to participate "on equal terms in a
form of public life in which all may speak their minds",'`~ then we are,
so his argument runs, surely permitted to outlaw inflammatory speeches
in which Nazis call for the suppression of the participatory rights that

''' Bork (1971), p. 31.
''-' 244 Fed. 535 (S.D.N.Y. 1917) at 539.
''' Theo Rosier, Vrijheid van Meningsuiting in Nederland en Amerika, Ars Aequi Libri,
Nijmegen, 1997, p. 313.
''{ Jeremy Waldron, "Rights in Conflict", 99 Ethics, p. 5l8 (]989).
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belong to another group of people.125 "To count as a genuine exercise of
free speech," Waldron explains,

a person's contribution must be related to that of her opponent
in a way that makes room for them both. But though they
claim to be exercising that right, the Nazis' speeches do not
have this character. The speeches they claim the right to make
are calculated to bring an end to the form of life in relation to
which the idea of free speech is conceived. We ban their
speeches, therefore, (...) because in their content and tendency
the Nazis' speeches are incompatible with the very idea of the
right they are asserting.1zb

The Achilles' heel of Hand's argument in defense of free speech, there-
fore, is the circumstance that individual rights, including freedom of ex-
pression, are inherently limited in a democracy conceived as popular
self-legislation. Once this circumstance is accepted as indisputable then,
it becomes, from the normative point of view, virtually impossible for
judges to challenge laws that constitute the demarcation line beyond
which expression of opinions is judged to be a danger to others. Hand,
as you may recall, had criticized the original Clear and Present Danger
Test on the ground that it is questionable for judges "[t]o second-guess
enforcement officials about probable consequences of subversive
speeches," for they do not have "special competence to foresee the fu-
ture."'`' The irony now is that Hand's own contribution to the reformu-
lated Clear and Present Danger - the distinction between permissible
advocacy of abstract ideas and punishable incitement to lawless action -
is equally vulnerable to a similar criticism when the advocacy of particu-
lar ideas itself is judged by elected legislators as dangerous and, there-
fore, criminal. A judge employing the Brandenburg version of Clear and
Present Danger as the constitutional standard would most probably in-
validate such a statute on the ground that it is too speech-restrictive, but
the question that unavoidably arises is, then, whence comes the judicial
competence to second-guess democratically accountable politicians in
such a case. Discussing the question of whether the advocacy of anti-
democratic doctrines should be qualified as a"social interest" that
judges have to shield from legislative suppression, G. Edward White has
pointed out that

''' Waldron (1989), p. 518.
''~ Waldron (1989), p. 518 (emphasis added).
''-' Gunther (1975), p. 725.
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[i]n such cases legislative majorities had "balanced" [competing
interests] in advance and had deemed the espousal of a particu-

lar ideological position "subversive" to democratic institutions
and thus not contributing to the search for truth in a democ-

racy. When judges came to consider such legislation in light of

the First Amendment, their characterizing the interest in free-

dom of expression as a social interest might suggest, when a

legislative enactment was overturned, that they were in a better
position than legislatures to make decisions about social ques-

tions.128

Relying on White's comment, defenders of legislative prerogative in
matters of speech restriction may, in response to Hand, convincingly
argue that when lawmakers decide to ban the advocacy of particular
ideas, they have "balanced" competing claims to rights in advance, and
have deemed "the espousal of a particular ideological position" danger-
ous to the individual rights of others. When judges invoke the individual
right to free speech to invalidate this legislative judgment, they may sug-
gest that they know better than democratically accountable legislators
where the demarcation line between individual spheres of rights must be
drawn - a position virtually impossible to sustain within the normative
framework of democracy that is understood as self-legislation. Hand
appealed to democracy understood as self-government to defend the
distinction that he had drawn between permissible advocacy of abstract
ideas and punishable incitement to lawless action. This appeal, however,
would leave him, or those who follow in his footsteps, argumentatively
defenseless in the case that democratic government decides to outlaw the
advocacy of ideas itself. After all,

if the raison d'être of freedom of [expression] is to respect and

enhance democratic political process, and if the arguably de-

mocratic process (...) produced a particular law, wouldn't re-

spect for the democratic process dictate that we respect its out-
come as well (reserving, of course, a right to try to repeal the

law by those same democratic means that brought it about)? If

concern for democracy is the basis of the rationale for freedom

of expression, shouldn't it extend to the output of democ-
racy?'Z9

''-~ White (1996), p. 322.
''9 Sadurski (1999), p. 25.
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In view of the failure of the originators of the Clear and Present Danger
test and that of the Supreme Court, which has followed them to make a
compelling case for this standard, it could justifiably be said that the
constitutional triumph that this test has ultimately achieved in Branden-
burg v. Ohio is built on jurisprudential quicksand. Both the argument
from truth and the argument from democracy that have been advanced
to justify the judicial imposition of restrictions on democratic govern-
ment's authority to outlaw extremist speech turn out to undermine,
rather than strengthen, the case for which they have been deployed to
defend: the internal logic of these arguments points to legislative sup-
pression, rather than to judicial protection of speech that is deemed sub-
versive to the search for truth in a democracy understood as popular
self-legislation or popular self-government.

Since the two arguments discussed above are generally consid-
ered as the strongest arguments available to judges within the theoretical
parameters of this democracy conception,"~ we can, on the basis of our
discussion, justifiably conclude that it is impossible to justify in democ-
ratic terms the institutional resistance, which the judiciary could offcr to
the legislature in its fight against radically subversive speech. This con-
clusion would, in turn, provide ground for the argument that it is highly
doubtful whether the judiciary could sustain its protection of speech
that democratically elected legislators, rightly or wrongly, have come to
regard as dangerous to the survival of the democratic polity. Histori-

'''' Ingber (1984), pp. 3-4: "Scholars and jurists frequently have uscd the image of a`mar-
ketplace of ideas' to explain and justify the first amendment frecdoms of speech and
press. Although this classic image of competing ideas and robust debate dates back to
English philosophers John Milton and John Stuart Mill, Justicc Holmes first introduccd
the concept into American jurisprudence in his 1919 dissent to Abrams v. United States:
`the best test of truth is the power of thought to get itself accepted in the competition of
the market.' This theory assumes that a process of robust debate, if uninhibitcd by gov-
crnmental interference, will lcad to the discovery of truth, or at least the best perspec-
tives or solutions for societal problems. A properly functioning marketplace of ideas, in
Holmes's perspective, ultimately assures the proper evolution of society, wherever that
evolution might Icad.

The marketplace doctrine, however, once rooted in American jurisprudence,
grew a new shoot that benefitted its new environment. In addition to its usefulness in the
search for truth and knowledge, the marketplace came to bc perceived by courts and
scholars as esscntial to effective popular participation in government. In order for a de-
mocracy to function effectively, the citizens whose decisions control its operation must
be intelligent and informed. Under this theory, the quality of the public exchange of
ideas promoted by the marketplace advances the quality of democratic government.
Given the importance the United States has placcd on democratic government, this view
of the marketplace of ideas has helped the freedoms of press and speech to assume some-
thing of a preferred position within our constitutional scheme." ([nternal notes omitted.)



116 CHAPTER 3

cally, the Supreme Court had been able to maintain an exceptionally
high level of freedom of speech during a generally peaceful era in which

the strength of the [democratic] regime seemed to put it be-
yond the reach of any internal enemies. In such an era, it was
relatively easy to be satisfied with how the debate in the mar-
ketplace worked out."'

That era, however, came to an end on September 11, 2001. The question
we now face is whether the Supreme Court would be able to continue its
protection of the right to free speech against the background of the ex-
panding war on global terrorism. Would the Court, in view of its ex-
ceedingly weak case for judicial resistance, be able to withstand calls to
terminate its opposition to the legislature's effort to nip in the bud the
threats that subversive speech may pose to national security and public
safety?

Such calls had been made before in the past. In a widely-cited
law journal article published in 1971, the aforementioned Robert Bork,
for instance, had urged the Court to abandon its protection of subver-
sive speech. Arguing from precisely the normative perspective of de-
mocracy understood as self-legislation, and exploiting the weaknesses in
the Court's argumentation mentioned above, he contended that the Su-
preme Court should not employ the Clear and Present Danger test to
judge whether a legal ban on radically subversive speech violates the
First Amendment to the Constitution of the United States."` Such a
judgment should be left to democratically accountable state institutions,
since, Bork reasoned, it is essentially a strategic judgment that implicates
the safety of the nation and that,"' therefore,

resembles very closely the judgment that Congress and the
President must make about the expediency of waging war, an

issue that the Court has wisely thought not fit for judicial de-

termination. "~

Referring to the specific case of speech advocating forcible overthrow of
government that he discussed in his article, Bork insisted that the Court

13' Chrístopher Wolfe, The Rise of Modern Judicial RevieZ,~: I'rom Constitutional Inter-
pretation to Judge-rnade Lazu, Basic Books, Inc., New York, 1986, p. 278.
"'- Bork (1971), p. 23.
"` Bork (1971), p. 33.
"' Bork (1971), p. 33.



Clear and Present Danger 117

should not obstruct democratically elected legislators when they seek to
suppress such kind of subversive speech. The question whether subver-
sive speech is likely to produce any imminent lawless action in any par-
ticular case is, according to him, irrelevant. For

the legislature is not confined to consideration of a single in-
stance of speech or a single speaker. It fashions a rule to
dampen thousands of instances of forcible overthrow advo-
cacy. Cumulatively these may have enormous influence, and
yet it may well be impossible to show any effect from any sin-
gle example.j5

To this defense of the legislature, Bork then added his condemnation of
the judicial doctrine of Clear and Present Danger as it was originally
conceived by Holmes and Brandeis and as it is reformulated in Bran-
denburg. "The `clear and present danger' requirement, which has had a
long and uneven career in our law, is," he wrote,

improper not, as many commentators have thought, because it pro-
vides a subjective and an inadequate safeguard against the regulation
of speech, but rather because it erects a barrier to legislative rule
where none should exist."~

Instead of relying on the restrictive Brandenburg test, the Court, Bork
concluded, should follow the much more permissive approach to legisla-
tive suppression of subversive speech that Justice Sanford, writing for
the majority, had adopted in Gitlo~zc~ and Wbitney. This means, to reiter-
ate the point, that judges in general, and the Supreme Court in particu-
lar, should no longer resist attempts by democratically elected legislators
to neutralize the dangers that subversive speech may produce before
they fully materialize. What the absence of judicial opposition to the
legislative struggle against extremist speech means for the right to free
speech itself will be explored in the next section.

"' Bork (1971), p. 33.
"`' Bork (1971), p. 33.
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III. EMERGENCY POWERS

1. The State of Exception

In order to understand why Bork's seemingly reasonable defense of the
legislature's right to suppress speech it deems dangerous could consti-
tute an outright threat to freedom of speech itself, we must connect his
argument to a specific problem that the legal philosopher Carl Schmitt
had discussed in his contribution to the Weimar controversy regarding
the identity of Germany's constitutional Guardian,"' which is the ques-
tion as to who should protect the fundamental law during what Schmitt
himself has called the exception."~ "The exception, which is not codified
in the existing legal order," he explains, "can at best be characterized as a

case of extreme peril, a danger to the existence of the state, or the like.

But it cannot be circumscribed factually and made to conform to a pre-
formed law.""`' Since the law is not able to determine in advance when

and how this danger to the state will occur, and perhaps more impor-
tantly, what kind of ineasures should be taken in order to neutralize it,
attention must necessarily be shifted to the question as to who ought to
be constitutionally empowered to counter such a threat. "The precise
details of an emergency," writes Schmitt,

cannot be anticipated, nor can one spell out what may take

place in such a case, especially whcn it is truly a matter of an

extreme emergency and of how it is to be eliminated. (...) The

most guidance the constitution can provide is to indicate who

can act in such a case. (. ..) He decides whether there is an ex-

treme emergency as wcll as what must be done to eliminate

it.~ac

"' Carl Schmitt, Der Huter der Verfassung, Duncker 8t Humblot, Berlin, 1969 (1931);

Joseph Bendersky, Carl .Schmitt: Theorist for tbe Reicb, Princeton University Press,

1983, pp. 107-126.
"" George Schwab, The Challenge of the Exception: An Introduczion to the Political

ldeas of Carl .Schmitt between 1921 and 1936, Duncker 8t Humblot, Berlin, 1970, pp.

80-89.
"`' Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, trans.

~ introd. George Schwab, The MIT Press, 1988 (1934), p. 6.
"o Schmitt (1988), pp. 6-7. For a detailed and insightful discussion of how Schmitt had

conceived and developed his theory of emergency powers, see John P. McCormick, Carl

Schmitt's Critique of Liberalism: Against Politics as Technology, Cambridge University

Press, 1999, pp. 121-156, and Oren Gross, "Thc Normless and Exceptionless Exception:
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Within the framework of Weimar's constitutional system, there are, ac-
cording to Schmitt, two institutions that could be designated as the
Guardian of the Constitution in such emergency circumstances: the
president and the judiciary.'~' In view of the necessity to grant the
Guardian virtually unlimited power in order to deal with all the unpre-
dictable events that are inherent to the exception,'}2 judges, Schmitt ar-
gues, should not be given the authority to deal with emergency cases.
The task that the division of labor within a constitutional democracy
usually assigns to judges is, after all, the application of general norms to
particular cases. This means that when they are called to adjudicate legal
disputes, "judges should `subsume' a certain situation under a more gen-
eral norm, thereby applying a higher decision without themselves acting
`politically' to produce norms of their own."`~' This syllogistic method,
however, presupposes the existence of normal, that is to say, stable and
predictable situations that can be regulated in advance.'~~ An exception
is, as already mentioned, a situation that is inherently chaotic and un-
predictable. Due to this reason it cannot possibly be subsumed under a
general norm,'~5 which, in turn, means that judges do not possess a norm
to apply to it, whereas the existence of a legal norm is the only authority
upon which judges are entitled to take decisions.'~`' The dependence of
judges on preformed norms to settle disputes that are brought before
them implies, moreover, that they can only intervene after a norm viola-

Carl Schmitt's Theory of Emergency Powers and the `Norm-Exception' Dichotomy",
21 Cardozo Law Review, pp. 1825-1868 (2000).
'" Schwab (1970), p. 80.
"' Schmitt (1988), p. 7: "The precondition as well as the content of jurisdictional compe-
tence in such a case must necessarily be unlimited."
'~` Peter C. Caldwell, PopularSovereignty and the Crisis of German Constitutional Lau~:
The Tbeory f~ Practice of Weimar Constitutionalism, Duke University Press, 1997, p.
lll.
~" Schmitt (1988), p. 13: "Every general norm demands a normal, everyday frame of life
to which ít can be factually applied and which is subjected to its regulations."
"s Schmitt (1988), p. 13: "The exception is that which cannot be subsumed; it defies gen-
eral codification, but it simultaneously reveals a specifically juristic element - the deci-
sion in absolute purity."
"`' Schmitt (1969), p. 19: "In allen Fállen mussen bestimmbare, met3óare Subsumtionen
ermiiglichende Normen die Grundlage der rechtlichen Prufung und Endscheidungen
bleiben. Die Bindung an eine derartige Norm ist auch die Voraussetzung und Bedingung
aller richterlichen Unabh~ngigkeit. Ver1~13t der Richter den Boden, auf dem eine tatbe-
standsmál3ige Subsumtion unter generelle Normen und damit eine inhaltliche Bindung
an das Gesetz wirklich vorhanden ist, so kann er nicht mehr unabh~ngiger Richter sein,
und kein Schein von Justizfbrmigkeit kann diese Folgerung von ihm abwenden."
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tion has taken place,"' which, then, means that in cases of extreme emer-
gency, judicial decisions have become factually redundant at the mo-
ment they are made.'~8 "[T]he German Supreme Court, or any other
court," as George Schwab summarizes Schmitt's argument,

could not be the defender of the constitution, for a judiciary
always presupposes the existence of norms, and this, in turn,
implies a state of normalcy. During a state of exception many
norms are suspended, and therefore a true guardian must be
above the norms. Furthermore, Schmitt also pointed out that
for a judiciary to be true to its nature, decisions must be arrived
at post eventum. A"(...) judiciary, for as long as it remains a
judiciary, arrives politically speaking, always too late (...)."
Consequently what remained was Schmitt's belief that the
guardian of the constitution could only be the president of the
Reich.'~9

Underlying Schmitt's choice for the president as the Guardian of the
Constitution are, arguably, his conception of politics in general and his
conception of democratic politics in particular. Contrary to the more
traditional theorists who tend to see scarcity as the most fundamental
problem confronting a polity, and who, therefore, tend to focus on the
question as to how limited resources could be distributed in a fair or au-
thoritative manner among polity members,'So Schmitt, in a radical way,
perceives the problem of inembership itself as the originary problem
that inaugurates politics. In order to share fairly, it is, after all, necessary
to decide first who are entitled to a fair share, and perhaps much more
importantly, who are not. Parting company with mainstream scholars
like Harold Lasswell and Carl Joachim Friedrich, who consider the

'a' Bendersky (1983), p. 111: "[E]ven in this respect its decisions would always be too
late, because judicial decisions must be made after a violation has occurred." (Internal
note omitted.)
"x Schmitt (1969), pp. 32-33: "Die innere Logik jeder zu Ende gedachten Justizfi)rmig-
keit fuhrt unvermeidlich dahin, daf3 die echte rechtliche Entscheidung erst post eventum
kommt. (...) Es ist eben unvermeidlich, dal3 die Justiz, solange sie Justiz bleibt, politisch
immer zu spát kommt (...)."
19 Schwab (1970), p. 81 (internal notes omitted). Cf. McCormick (1999), pp. 143-144:
"The judiciary presupposes norms, and a guardian of the constitution may need to act
beyond norms (...), and, moreover, because the judiciary acts post factum, it is always,
`politically speaking, too late' (...)."
"~ Bart Tromp, De Wetenschap der Politiek: Verkenningen, Derde Druk, DSWO Press,
Leiden, 1995, pp. 11-19.
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question as to who should get what, when, and how to be the essence of
politics,15` he argues that its origin must be traced to the question as to
who are friends and who are enemies. "The specific political distinction
to which political actions and motives can be reduced," he postulates in
The Concept of the Political, "is that between friend and enemy."15' In
order to make possible the fair distribution of scarce resources, we must,
in other words, first distinguish friends, that is to say, fellow polity
members with whom we shall have to share justly the limited goods that
are available, from enemies whom we ought to fight, because they con-
stitute a threat to the existence of our polity. In this sense, the enemy is
"not the private adversary whom one hates," Schmitt insists.15i "An en-
emy exists only when, at least potentially, one fighting collectivity of
people confronts a similar collectivity. The enemy is solely the public
enemy, because everything that has a relationship to such a collectivity
of inen, particularly to a whole nation, becomes public by virtue of such
relationship."15; The public enemy, Schmitt goes on to explain,

need not be morally evil or aesthetically ugly; he need not ap-
pear as an economic competitor, and it may even be advanta-
geous to engage with him in business transactions. But he is,
nevertheless, the other, the stranger; and it is sufficient for his
nature that he is, in a specifically intense way, existentially
something different and alien, so that in the extreme case con-
flicts with him are possible. These can neither be decided by a
previously determined general norm nor by the judgment of a
disinterested and therefore neutral third party.'ss

Conflicts between strangers and us can indeed become so extremely po-
larized that in the end, the solution may only be achieved through the
physical annihilation of either party.1ó In view of the enormous risks

15' Harold Lasswell, Politics: Who Gets What, When, How?, World Publishing, New
York, 1958 (1936). "Indeed, it is the essence of politics (...) to argue about justice, that is
to say, to argue about who may be compared with whom for what treatment," wrote

Carl Joachim Friedrich in Man and his Government: An Empirical Theory of Politics,
McGraw-Hill Book Company, Inc., New York, 1963, p. 256.
"'- Carl Schmitt, The Concept of the Political, trans. 8z introd. George Schwab, The Uni-
versity of Chicago Press, 1996 (1932), p. 26.
"' Schmitt (1996), p. 28.
''' Schmitt (1996), p. 28.
''S Schmitt (1996), p. 27.
''6 Schmitt (1996), p. 33: "The friend, enemy, and combat concepts receive their real

meaning precisely because they refer to the real possibility of physical killing."
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involved, it is, then, absolutely necessary that we first safely shield our-
selves from those inimical to us, before we can start distributing scarce
goods among ourselves. The internal allocation of resources ultimately
depends on the security from external threats.157 "The polity therefore
exist[s] only if it [were] a fighting unity."158 Since the ability to recognize
and to combat enemies is the precondition for the survival of the polity,
Schmitt deems the possession of this ability to be the hallmark of its ex-
istence as a political entity. "For as long as a people exists in the political
sphere," he says,

this people must, even if only in the most extreme case - and
whether this point has been reached has to be decided by it -
determine by itself the distinction between friend and enemy.
Therein resides the essence of its political existence. When it no
longer possesses the capacity or the will to make this distinc-
tion, it ceases to exist politically. If it permits this distinction to
be made by another, then it is no longer a politically free peo-
ple and is absorbed into another political system.'s`'

The emphasis that Schmitt has put on the danger, which originates from
outside the polity, does not imply that the distinction between friend
and enemy could only be applied to international relations. This distinc-
tion is also operative within the sphere of domestic politics.'~~ For, al-
though it is true that security from foreign enemies first makes possible
the struggle for the distribution of scarce resources among polity mem-
bers themselves, this internal struggle, too, could become so polarized
that citizens would perceive fellow citizens as a danger to their existence.
It is in such an extreme case that the distinction between friend and en-
emy is applicable to domestic affairs. As Schmitt himself has put it,

The equation politics - party politics is possible whenever an-
tagonisms among domestic political parties succeed in weaken-
ing the all-embracing political unit, the state. The intensifica-
tion of internal antagonisms has the effect of weakening the
common identity vis-à-vis another state. If domestic conflicts
among political parties have become the sole political differ-

157 Caldwell (1997), p. 101.
isa Caldwell (1997), p. 101.
'S9 Schmitt (1996), p. 49.
"'~ Cf. Jurgen Habermas, The Ne.t;w Conser-~atism: Cultural Critícísm and the Historians'
Debate, trans. ót ed. Shiery Weber Nicholsen, Polity Press, Cambridge, 1989, p. 129.
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ence, the most extreme degree of internal political tension is
thereby reached; i.e., the domestic, not the foreign friend-and-
enemy groupings are decisive for armed conflict. The ever pre-
sent possibility of conflict must always be kept in mind. If one
wants to speak of politics in the context of the primacy of in-
ternal politics, then this conflict no longer refers to war be-
tween organized nations but to civil war."'

In order to avoid the outbreak of civil war, it is, then, necessary that in-
ternal enemies are identified and neutralized. "As long as the state is a
political entity," Schmitt writes, "[the] requirement for internal peace
compels it in critical situations to decide also upon the domestic enemy.
Every state provides, therefore, some kind of formula for the declaration
of an internal enemy. (...) Whether the form is sharper or milder, ex-
plicit or implicit, whether ostracism, expulsion, proscription, or out-
lawry are provided for in special laws or in explicit or general descrip-
tions, the aim is always the same, namely to declare an enemy."'~`
Schmitt calls the moment of extreme peril in which the existence of the
polity is endangered by either foreign threats or domestic disturbances,
and in which the distinction between friend and enemy must be drawn,
"the extreme case" or the exception.16' That is, as you might recall, the
emergency situation which, by definition, escapes the governance of pre-
formed laws, and which, therefore, makes relevant the question, "Who
assumes authority concerning those matters for which there are no posi-
tive stipulations (...)? In other words, Who is responsible for that for
which competence has not been anticipated?""'~

2. The Guardian of the Constitution

Schmitt's conception of politics, as mentioned earlier, directly influ-
ences, if not virtually determines, the position he takes in the Weimar
controversy regarding the identity of the constitutional Guardian. Un-
der Article 48 of the Weimar Constitution, the President is granted the
competence to deal with emergency situations. This Article, and Article
41 which provides that "[t]he President of the Reich is elected by the
whole German people", render, according to Schmitt, the President the

16' Schmitt (1996), p. 32.
'~' Schmitt (1996), pp. 46-47.
'h' Schmitt (1996), p. 43: "[W]hich social entity (...) decides the extreme case and deter-
mines the decisive friend-and-enemy grouping." Cf. Habermas (1989), p. 129.
'h{ Schmitt (1988), p. 10.
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natural Guardian of the Constitution. In view of the circumstance that
in a case of extreme emergency the decision as to who are friends and
who are enemies is a decision

(1) that affects the integrity of the Constitution, and by exten-
sion, the safety of the polity for which it stands,
(2) and that must be made in a situation not anticipated by the
Constitution itself,

Schmitt could reasonably contend that he who is entitled to decide on
such an emergency case has become the supreme legislator who amends
the scope of the polity's highest law to cover this literally law-less situa-
tion by virtue of his right to decide in such an unforeseeable case. "Sov-
ereign," Schmitt therefore declares, "is he who decides on the excep-
tion."165 From the democratic point of view, it could, then, be claimed
that nothing less than popular sovereignty is at stake when the decision
on the exception is to be made. By deciding in a literally law-less situa-
tion who are friends and who are enemies of the Constitution, the
Guardian, after all, creates "situational law" by decree,166 whereas the
right to legislate is a prerogative that belongs exclusively to the people.
The awesome responsibility to decide on the exception could, therefore,
only be entrusted to him who is able to credibly embody, and authenti-
cally express, the will of the sovereign people. Being the state official
who is elected by universal suffrage and who allegedly transcends the
antagonisms and division inherent to domestic politics,'G' the President

'~' Schmitt (1988), p. 5; McCormick (1999), pp. 134-135: "Indeed, his use of the term
`sovereign' implies some kind of lawmaking or lawgiving power that could change the
previous order or even create a new one."
"'~ Schmitt (1988), p. 13.
'h' Schmitt (1969), p. 158: "Der Reichspr~sident steht im Mittelpunkt eines ganzen auf
plebiszit~rer Grundlage aufgebauten Systems von Parteipolitischer Neutralitát und
Unabhángíghkeit." But see Caldwell (1997), p. 115: "That assertion, [Hans] Kelsen
stated, was an unexplained mystery, an article of faith. After all, the president was
elected in a procedure carried out under the pressure of party politics. A minority almost
always remained dissatisfied. The president was not neutral and above party conflicts,
despite Schmitt's assertions to the contrary." (Internal note omitted.) "Im ubrigen bliebe
es, selbst wenn es selbstándige Akte des Staatsoberhauptes gábe, ein Mysterium, wie in
dessen Akten die sonst nirgends bestehende Interessenharmonie, das objektive Interesse
des Staates, das nicht das Interesse der einen oder anderen Teilgruppe ist, realisiert wer-
den soll. Auch eine - vom Staatsoberhaupt provozierte - Volksabstimmung gibt besten-
falls den Willen einer Mehrheit, den als Gesamtwillen des Volkes auszugcben, die typi-
sche demokratische Fiktion ist. (...) Die - unvermeidlich - unter dem Hochdruck
parteipolitischer Aktionen vor sich gehende Wahl des Oberhauptes ist zwar eine demo-
kratische, aber keine seine Unabh~ngigkeit besonders garantierende Kreationsmethode,"
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is, then, the obvious person who must be granted the unlimited power
to execute that task. There is no need to subject him to any form of
checks and balances during the execution of his task, "because the unity
of the people's sovereign will is charismatically embodied within him
and his emergency action is thus necessarily legitimate.""'~ On the basis
of his popular mandate, and on the authority of Article 48, the President
and the President alone should, then, be entitled to decide whether an
emergency situation has come into existence, and what must be done in
order to eliminate it. "The concrete decision about who was a friend and
who was an enemy," recalls the historian Peter Caldwell in his Popular
Sovereignty and the Crisis of German Constitutional Law,

was reserved to the president and his government, who were,
Schmitt asserted, "independent" and "above the parties." Arti-
cle 48 functioned in Schmitt's analysis as the "real" basis of
democracy. According to Schmitt, neither the judiciary nor
constitutional articles designed to govern under normal condi-
tions should limit presidential emergency power: "What one
does in a concrete situation with respect to a concrete question
is an affair of the president according to Article 48." The presi-
dent could not be limited by pluralistic or federalistic interests
since he himself immediately expressed the unified, "democ-
ratic" foundation of the system.169

To a certain extent, it is reasonable to contend that Schmitt's views on
presidential emergency powers are nothing but common sense. In his
Second Treatise, John Locke has, after all, also argued that the executive
branch of government be granted the competence to deal decisively with
emergency situations not anticipated by preformed norms:

'tis fit that the Laws themselves should in some Cases give way
to the Executive Power (...). That as much as may be, all the
Members of the Society are to be preserved. For since many ac-
cidents may happen, wherein a strict and rigid observation of
the Laws may do harm ( ...). [I]t is impossible to foresee, and so

wrote Hans Kelsen in: "Wer Soll der Huter der Verfassung Sein?", in: Hans Kelsen,
Adolf Julius Merkl, Alfred Verdross, Die Wiener Rechtstheoretische Schule, Her. Hans
Klecatsky, René Marcic, Herbert Schambeck, Europa Verlag, Wien, 1968, p. 1910 (em-
phases supplied).
16~ McCormick (1999), p. 145.
'~9 Caldwell (1997), pp. 171-172 (internal notes omitted).
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by laws provide for, all Accidents and Necessities, that may
concern the publick; (...) therefore there is a latitude left to the
Executive power, to do many things of choice, which the Laws
do not prescribe."~

The problem with Schmitt, therefore, is not that he wants to grant the
President a vast amount of discretionary power during moments of cri-
sis. The real difficulty with his conception of emergency powers resides
in the fact that he is prepared to grant the President the unlimited and
exclusive competence both to define what constitutes an emergency
situation, and to decide what must be done to neutralize it. For, implicit
in this boundless competence is also the competence to determine if the
exception has been overcome, and the normal situation restored. "There
exists," as Schmitt himself has pointed out, "no norm that is applicable
to chaos. For a legal order to make sense, a normal situation must exist,
and sovereign is he who definitely decides whether this normal situation
actually exists.""' Due to the high concentration of such unregulated
powers, the President could, then, be tempted to define the exceptional
case so expansively that he is able to employ emergency authority even
in normal times, that is to say, in times when no emergency really exists.
"According to Schmitt's formulation," John McCormick comments,

in all cases of emergency, it would seem necessary to have re-
course to a unitary institution with a monopoly on decisions,
so that no (...) confusion or conflict occurs. Because the likeli-
hood of such an occurrence is great (especially in the Weimar
context), and because the same figure who acts on the exccp-
tion must first declare that it exists, it would seemingly be best
to have such a person vigilant even during normal times. Thus
(...) normalcy and exception are collapsed, and ordinary rule of
law is dangerously encroached on by exceptional absolutism."'

The defense and restoration of the state of normalcy as it existed before
the occurrence of the exception have been cited by Schmitt to justify the
unlimited and exclusive emergency powers that the President ought to
enjoy in the state of exception. But, as McCormick has pointed out,

"~ McCormick (1999), p. 149; John Locke, "The Second Treatise of Government", XIV,
159, 15-19, ]60, 6-12, in: John Locke, Tw~o Treatises on Government, ed. Peter Laslett,
Cambridge University Press, 1988, p. 375 (emphases supplied).
"' Schmitt (1988), p. 13.
"' McCormick (1999), p. 137.
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once it is accepted that the President is entitled to wield such powers in
the state of exception, then it becomes virtually impossible to distinguish
the state of normalcy from the state of exception. Since the exception, in
the words of Oren Gross, "may occur at any given time, without prior
warning, and create a`danger to the existence of the state"',13 it could,
from the perspective of the President, be insisted upon that "[w]hat
ought to count is not the actual occurrence of an exception, but rather
the possibility of its taking place (...).""; This implies, in turn, that the
President, at any given moment, must have the emergency powers to
identify and eliminate such a possibility before it could fully materialize.
But if the President, again in Gross' words, were authorized to put to
use at any time the powers that are originally intended to be used in the
exceptional case only,15 then "there is no place to continue talking about
[normalcy] and exception.""`' These two states of affairs have become
virtually identical.

3. The Absence of Judicial Opposition and Its Consequence

In the light of McCormick's and Gross' analysis of the absolutist, if not
totalitarian, tendency inherent to Schmitt's theory regarding the alleg-
edly democratic Guardian of the Constitution, it should become clear
why Bork's seemingly reasonable defense of the legislature's constitu-
tional right to suppress subversive speech that we have discussed in the
preceding section could constitute an outright threat to freedom of
speech itself. Bork has, as you may recall, argued that the Supreme
Court should not use the restrictive Clear and Present Danger test that
is reformulated in Brandenburg v. Ohio to obstruct lawmakers' at-
tempts to suppress speech they deem dangerous to democracy. Instead,
the Court should follow the much more permissive approach to legisla-
tive suppression that Justice Sanford, writing for the majority, had
adopted in, for instance, Gitlow v. New York. The Court, in other
words, should not attempt to postpone the moment of suppression, but

173 Gross (2000), pp. 1845-1846 (internal footnote omitted).
"' Gross (2000), p. 1846 (emphasis supplied).
15 Gross (2000), p. 1846: "Subject to the personal decision of the sovereign dictator, the
sovereign's unlimited powers may be put to use at any time. No external, objective limi-
tations may be imposed on the exercise of these powers. Hence, should the sovereign
dictator so desire, his unlimited powers - originally desil;ned to apply to the exceptional
case - may come to control the norm, indeed, be the norm." (Emphasis supplied.)
"b Gross (2000), p. 1841.
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should instead allow democratically elected legislators to suppress
speech they deem dangerous at the moment of their choosing.

The problem with Bork's argument, however, is that once the
Court has removed the judicial impediments to legislative suppression,
then the legislature, like Schmitt's Guardian of the Constitution, may be
tempted to define dangerous speech so expansively that freedom of
speech would be severely curtailed, even when the exercise of this right
may not produce any danger to democracy at all. This is precisely what
happened in Gitlozr~, one of the decisions that Bork has held up as the
examples that the current Court ought to follow. As you may recall, in
this decision the Court had declared to be inapplicable the Clear and
Present Danger requirement that Justice Oliver Wendell Holmes had
come to interpret as immediate danger in his Abrams dissent. "[W]hen
the legislative body," the Court held,

has determined generally (...) that utterances of a certain kind in-
volve such danger of substantive evil that they may be punished, the
question whether any specific utterance coming within the prohib-
ited class is likely, in and of itself, to bring about the substantive
evil, is not open to consideration. It is sufficient that the statue itself
be constitutional, and that the use of language comes within its pro-
hibition."'

Being the primary judge in matters concerning public safety, the legisla-
tive body of New York State ought to enjoy a high level of discretionary
power, the Court explained."g This is the reason why it could constitu-
tionally prohibit the advocacy of forcible government overthrow, re-
gardless of the question whether such kind of radically subversive
speech could provoke any danger in any particular case. "By enacting
the present statute," the Court elaborated,

the State has determined, through its legislative body, that ut-
terances advocating the overthrow of organized government by
force, violence, and unlawful means, are so inimical to the gen-
eral welfare, and involve such danger of substantive evil, that
they may be penalized in the exercise of its police power. That
determination must be given great weight. Every presumption
is to be indulged in favor of the validity of the statute. (...) And

"' 268 U.S. 652 (1925) at 670.
"g 268 U.S. 652 (1925) at 669.
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the case is to be considered in "the light of the principle that
the state is primarily the judge of regulations required in the in-
terest of public safety and welfare," and that its police "statutes
may only be declared unconstitutional where they are arbitrary
or unreasonable attempts to exercise authority vested in the
state in the public interest." (...) That utterances inciting to the
overthrow of organized government by unlawful means pre-
sent a sufficient danger of substantive evil to bring their pun-
ishment within the range of legislative discretion is clear. Such
utterances, by their very nature, involve danger to the public
peace and to the security of the State. They threaten breaches
of peace and ultimate revolution. And the immediate danger is
none the less real and substantial because the effect of a given
utterance cannot be accurately foreseen. The state cannot rea-
sonably be required to measure the danger from every such ut-
terance in the nice balance of a jeweler's scale. A single revolu-
tionary spark may kindle a fire that, smoldering for a time, may
burst into a sweeping and destructive conflagration. It cannot
be said that the state is acting arbitrarily or unreasonably when,
in the exercise of its judgment as to the measures necessary to
protect the public peace and safety, it seeks to extinguish the
spark without waiting until it has enkindled the flame or blazed
into the conflagration. It cannot reasonably be required to de-
fer the adoption of ineasures for its own peace and safety until
the revolutionary utterances lead to actual disturbances of the
public peace or imminent and immediate danger of its own de-
struction; but it may, in the exercise of its judgment, suppress
the threatened danger in its incipiency.19

By permitting the State legislature to criminalize radically subversive
speech simply because the potentially dangerous effects of such speech
"cannot accurately be foreseen", the Court had, as we can see, decided
that what counted in the struggle against this kind of speech was not the
actual danger that it may produce, but the possibility that such a danger
might occur. In order to provide law enforcement officers and prosecu-
tors with the legal authority on the basis of which they can nip such a
possíbility in the bud, State legislators, so the Gitloz~ Court seemed to
think, must be allowed to define speech that could constitute a danger to
the State in an expansive way. The consequence of this permissive Git-

19 268 U.S. 652 (t925) at 669.
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low standard is, then, that the legislative definition of what constitutes
dangerous speech has become so expansive that the distinction between
extremist speech that may endanger democracy's survival, and political
dissent, that does not, has become virtually meaningless. In the Schmitt
parlance, it could, for this reason, justifiably be said that, at least with
regard to freedom of expression, the absence of judicial opposition had
enabled the New York legislature to declare a permanent state of excep-
tion, during which freedom of speech could be suspended in large part,
although no danger (let alone a clear and present danger) to its existence
may be brought about as a consequence of the exercise of this right.

This is precisely the reason why Bork's defense of the legisla-
ture's right to suppress subversive speech, and his corresponding con-
demnation of the judicial doctrine of Clear and Present Danger, could
be viewed as a major threat to freedom of speech itself: if democratic
legislators do not encounter any meaningful opposition from the judici-
ary in their attempt to silence democracy's enemies, then they may be
inclined to go too far in that attempt, which means, then, that they may
endanger the right, which constitutes the heart of the political system
they intend to preserve.

IV. CONCLUSION

In view of the crucial role that freedom of speech plays in "the process
of opinion- and will-formation" that takes place in the day-to-day prac-
tice of democratic politics,`g~ it is obvious that we somehow must devise
a normative strategy to justify the resistance that the judiciary has to put
up to the legislature in order to shield this right from unwarranted en-
croachment.

The rudimentary elements of such a strategy could, as already
announced in the introduction, be found in a critical appraisal of
Schmitt's theory of emergency powers. Schmitt has argued that the gov-
ernment official who has been assigned the task to fight emergency
situations must also be granted the legal competence to determine
whether such an emergency situation has occurred. McCormick has,
however, pointed out that contrary to what Schmitt seemed to think, it
is far from necessary that the person who is authorized to decide
whether an emergency situation has come into existence must be the
same person as he who is entitled to decide what ought to be done in
order to eliminate it. Under the Roman Republic, it was the Senate that

~~~ Habermas (1999a), p. 123.
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proclaimed an emergency: usually a foreign invasion, an insur-
rection, a plague, or a famine. It then asked the consuls to ap-
point a dictator, who could in fact be one of the consuls them-
selves. The dictator had unlimited power in his task, acting un-
restrained by norm or law, while being severely limited beyond
the specific task in that he could not change or perpetually sus-
pend the regular order. Instead, he was compelled to return to
it through the functional nature of his activity and the time
limit placed on him. However, in the performance of his duty,
the dictator knew no right or wrong but only expedience
(...),ixi

The way in which the Roman Republic had institutionalized the use of
emergency powers is, according to McCormick, politically superior to
the strategy suggested by Schmitt.

The genius of the classical notion of dictatorship (...) is this:
The normal institution that decides that an exceptional situa-
tion exists (for instance, the Roman Senate) itself chooses the
one who acts to address that situation (for instance, the dictator
through the consuls). This has the obvious practical advantage
that a collegial body of numerous members, like the Senate,
commissions a smaller body, such as the consuls, to appoint a
single individual to more expediently deal with an emergency
than could a multimembered body. But there are more subtle
ramifications as well: For instance, the initiating institution
cannot so readily declare an exception that it might in turn ex-
ploit into an occasion for the expansion of its own power, be-
cause emergency authority is placed in the hands of another in-
stitution. Moreover, given how jealous political actors are of
the boundaries of their own authority, the fact that the normal
institution decides to give up its own power in the first place
will probably ensure that a real emergency exists. This tech-
nique also helps guarantee that an agent is chosen who is suffi-
ciently trustworthy to relinquish power. This external authori-
zation on the execution of emergency powers works simulta-
neously as a kind of check on, and compensation for, the relin-
quisher of power who declares an emergency, as well as a po-
tentially astute selection device for the executor of the excep-

'Y' McCormick (1999), pp. 123-124.
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tion. This technique, neglected by even the more sophisticated
formulations of emergency provisions in modern constitutions,
is worth reconsidering.1Sz

McCormick's critical discussion of Schmitt's theory of emergency pow-
ers is crucially relevant to our attempt to fashion an argument that could
justify the opposition that the judiciary must put up to legislators in
their fight against dangerous speech, because his discussion not only re-
affirms the risk involved in a too expansive definition of what consti-
tutes an emergency or a danger that justifies legal suppression, but also
suggests a institutional solution to this problem. McCormick has, as you
can see, endorsed the Roman strategy to combat emergencies on the
ground that the division of labor between those who must declare an
emergency and those who have to combat it would prevent those who
are assigned the task to fight emergency situations from expanding infi-
nitely the definition of emergency in order to endlessly perpetuate their
emergency powers. If taken literally, then his Roman strategy to avoid a
situation in which "normalcy and exception are collapsed, and ordinary
rule of law is dangerously encroached on by exceptional absolutism"
could obviously not have provided any practical assistance to those con-
victed in the case of Gitlow, and the similar cases of Whitney and Dennis
that we have previously discussed, for, in these cases normalcy and ex-
ception are indeed collapsed, despite the fact that the Roman distinction
between State legislators, who must proclaim the exception on the one
hand, and law enforcement officers and prosecutors who have to imple-
ment exception measures on the other hand, was already operative. But
far from invalidating it, this failure actually makes relevant the insight
underlying McCormick's Roman strategy, which is the insight that
emergency or danger must be narrowly defined and that institutional
arrangement to effectively resist the expansion of its definition ought to
be made.

The Clear and Present Danger Test as it is reformulated by the
Supreme Court in Brandenburg v. Ohio can, then, be said to contain a
suggestion how this insight could be applied to the field of free speech
protection. By relying on the Brandenburg standard to review speech-
restrictive legislation, the judiciary would be able to provide the neces-
sary opposition to the strong inclination by the legislature to define
dangerous speech so expansively that the right to free speech itself is en-
dangered. In turn, the judicial reliance on this standard would imply that

'g' McCormick (1999), p. 154 (internal notes omitted).
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we can make use of the traditional framework of the Trias Politica to
pursue McCormick's Roman strategy, rather than having to devise any
new arrangement of government institutions in order to put it into prac-
tice: By immunizing from the outset the abstract advocacy of radically
subversive doctrines against legislative suppression, and by insisting that
incitcment to lawless action could only be punished if such incitement is
likely to provoke immediate law violation, the judicial branch of gov-
ernment must prevent that democratic legislators, either on their own
initiative or at the instigation of the executive branch, could erase the
distinction between the state of normalcy and the state of exception by
an act of wholesale speech restriction.

Since freedom of speech plays a crucially important role in the
day-to-day practice of democratic politics, we can justifiably claim that
the judicial resistance to the legislature is offered at the service of de-
mocracy as it actually functions. In shielding this right from unwar-
ranted encroachment, courts of law could make it possible for the proc-
ess of opinion- and will-formation among citizens of a democratic state
to take place in a relatively uninhibited way. The problem, however, is
that we cannot make, in democratic terms, a compelling case for this
useful resistance, if we were to remain within the normative parameters
of democracy understood as popular self-legislation. As long as this de-
mocracy conception continues to determine how the interplay among
the three branches of government should take place, we will, in other
words, not be able to provide a theoretically persuasive justification for
the judicial resistance to legislators in matters of speech restriction, how-
ever functional that resistance may be to the actual process of opinion-
and will-formation. What we now need is, therefore, an alternative con-
ception of democracy that would enable us to bridge the gap between
practice and theory. Within the normative framework of this democracy
conception, it must be entirely legitimate for the judiciary to shield the
right to free speech from unjustifiable suppression by the legislature so
that we can claim that what is valuable from the practical perspective is
also right from the theoretical point of view.



Chapter 4

A Kelsenian Response to Democracy's Twin
Challenges

I. INTRODUCTION

Having established the impossibility to meet democracy's twin chal-
lenges within the parameters of democracy conceived as popular self-
legislation in the preceding chapters, we shall in the present chapter fi-
nally demonstrate how they can be adequately addressed on the basis of
an alternative democracy conception. These challenges consist, as you
may recall, of the questions whether it is possible for democratic gov-
ernment to suppress speech inimical to democracy in a way that does
not violate democracy's founding principle, and if so, how to justify the
judicial resistance to the suppression of antidemocratic speech in order
to keep it from sliding into a prohibition of dissident speech in general.

Since the core of the alternative democracy conception men-
tioned above is formed by Hans Kelsen's reinterpretation of the major-
ity principle, which is the principle used to enact laws in virtually every
democratic state, we shall first discuss how this principle has been tradi-
tionally understood as a device through which the ideal of popular self-
legislation could be realized. Against the background of this discussion
we shall, then, argue that the application of the majority principle in the
field of legislation could also be viewed as a manifestation of an alterna-
tive account of democracy: democracy as legislative self-restraint. This
democracy conception is what would enable us to assert that the sup-
pression of speech hostile to democracy could go hand in hand with the
protection of the right to free speech itself.

In order to substantiate the claim that democracy's twin chal-
lenges can be overcome on the basis of democracy understood as legisla-
tive self-restraint, we shall organize the present chapter as follows. The
traditional understanding of the majority principle and the theoretical
implications thereof will be outlined in the three paragraphs that make
up Section II. In the first paragraph of Section III we shall, after having
elaborated how Kelsen has reinterpreted the traditional majority princi-
ple, demonstrate in which way the conception of democracy as legisla-
tive self-restraint could be drawn up on the basis of that reinterpreta-
tion. In the subsequent analysis of the problem of inclusion and exclu-
sion conducted in the second paragraph, we shall explain how this de-
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mocracy conception could enable us to reconcile the coercive character
of the law with the right of self-determination of all those who are sub-
ject to it, a fundamental problem, which remains irresolvable within the
theoretical confines of democracy understood as popular self-legislation,
and which gives rise to the self-consistency challenge in the legislative
suppression of radically subversive speech.

The way in which coercive public rules and individual autonomy
are to be theoretically reconciled on the basis of democracy conceived as
legislative self-restraint would make it possible for us to approach the
questions as to who possesses the sovereign power in a democratic pol-
ity, and how that power ought to be represented from a different per-
spective than the one rooted in the traditional conception of democracy
as popular self-legislation. In turn, this alternative approach would yield
a corresponding argument about the respective roles that basic rights
and the separation of powers should play to transform the theoretical
reconciliation between law's coercion, and the individual right to self-
determination into a reality in the day-to-day practice of democratic
politics.

Since the challenge as to how to justify the judicial resistance to

the legislature in matters of speech restriction is a particular example of

the more general question as to how the three traditional branches of

democratic government should interact with one another to enforce ba-

sic rights, which, again, is a manifestation of the fundamental problem of

how the polity's sovereign power ought to bc represented to resolve the

tension between coercive laws and individual autonomy, we shall have

to make a step-by-step preparation for our eventual treatment of this

challenge. The representation of sovereignty in a democracy understood

as legislative self-restraint will, therefore, be discussed in the third para-

graph of Section III. The fourth paragraph will focus on the conse-

quences which that entails for the way the Trias Politica should operate

to enforce basic rights. Our discussion will culminate in a defense of ju-

dicial activism in the enforcement of these rights. In order to make pos-

sible the specific case for judicial protection of free speech later in the

chapter, we must first establish that judicial activism in the protection of

basic rights is both necessary and legitimate in general: It is through this

activism that the tension between coercive public rules and the individ-

ual right to self-determination actually could be resolved in the democ-

ratic arena.
In the fifth paragraph of this section we shall, then, bring the

elaboration of our alternative democracy conception to a close with an
anticipatory discussion of an objection that could be raised against our
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argument in defense of judicial activism. We shall, in essence, argue that,
though this objection seems to be valid at first sight, closer scrutiny
would reveal that it does not constitute a compelling reason for rejecting
the argument that activist courts of law could play a crucial role in the
actual resolution of the tension mentioned above.

Relying on the insights gained through the general discussion of
democracy understood as legislative self-restraint conducted in Section
III, we shall, in Section IV, formulate our answers to the specific ques-
tions whether democratic government could self-consistently outlaw
speech that may pose a threat to the survival of democracy, and if so,
how to justify the attempt by courts of law to prevent that this attempt
at self-preservation would end up endangering the democratic right to
free speech itself.

Finally, in Section V, we shall wrap up our whole argument by
reiterating the reasons why the alternative conception of democracy as
legislative self-restraint could have enabled us to meet democracy's twin
challenges, whereas it remains impossible to achieve that aim within the
normative framework of the traditional conception of democracy as
popular self-legislation.

II. PEOPLE, ELECTORATE AND POPULATION

1. The Social Contract

Democracy understood as popular self-legislation means at the theoreti-
cal level that the people govern themselves through the laws that they
have enacted.' Since the people are governed by the laws that they have
imposed upon themselves, the governors and the governed are identical.'
This identity of law authors and law addressees guarantees that nobody
would be subject to the alien will of anybody else.' From the perspective

' Carl Schmitt, The Crisis of Parliarnentary Democracy, trans. SL introd. Ellen Kennedy,
The MIT Press, 1985 (1926), pp. 14-15. See also Jurgen Habermas, The Inclusion of the
Other: Studies in Political Theory, ed. Ciaran Cronin ~ Pablo De Greiff, trans. Ciaran
Cronin, The MIT Press, 19996 (1998), p. I l2.
' Schmitt (1985), pp. 14-15: "[D]emocracy is correctly defined as the identity of gov-
erned and governing. (...) In a democracy, where those who command and those who
obey are identical, the sovereign, that is, an assembly composed of all citizens, can
change laws and change constitutions at will (...)."
' Habermas (19996), p. (12: "The democratic constitutional state is, ideally speaking, a
voluntary political order established by the people themselves and legitimated by their
free will-formation. According to Rousseau and Kant, the addressees of the law should
be able to conceive themselves at the same time as its authors."
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of democracy as popular self-legislation, coercive public rules can, then,
be construed as a manifestation of individual autonomy of all those who
are subject to these rules. The identity of lawmakers and law subjects
that reconciles public coercion exercised by the people with the right to
self-determination to which individual citizens are entitled, however,
does not exist when the theory of self-legislation is translated into a sys-
tem of legal rules governing the process through which laws must be
made. Under these rules, not all the citizens of whom the people are
composed are permitted to participate in the process that ultimately re-
sults in legislation. Only those citizens who are qualified as voters have
the right to do so. In other words, in a self-legislating polity, the legisla-
tive authority does not belong to the people, but to the electorate, which
can decide either to make laws itself, as is the case in a plebiscitary de-
mocracy, or to dclegate this authority to elected legislators who would
then enact laws on its behalf, as is the case in a parliamentary democracy.
Since the number of voters that constitute the electorate, and the num-
ber of lawmakers that belong to the elected legislature, are by definition
smaller than the number of citizens of whom the people are composed,
this means, as previously noted, that in such a polity, law authors and
law addressees are already not identical at the level of legal institution-
alization.

The numerical gap between law authors and law addressees grows
much wider at the level of democracy's day-to-day practice. If we, for
the sake of simplicity, were to proceed on the assumption that all mod-
ern democracies are more or less parliamentary democracies, then we
can observe that in reality laws are rarely, if ever, enacted by all mem-
bers of the legislature. In the day-to-day practice of democratic politics,
legislative decisions have virtually always been taken by the majority
among elected lawmakers. These decisions, moreover, do not only gov-
ern those who are citizens. Their governance is also extended to those
who reside within the boundaries of the polity but who do not possess
citizenship. Laws enacted by the majority of the legislature, in other
words, not only affect the people but also the residents who do not be-
long to this body. Assuming that among all residents of a modern de-
mocratic state, the number of those who possess citizenship is larger
than the number of those who do not, this means, then, that laws gov-
erning the lives of all of them are usually enactcd by

1. the majority of legislators who, in general, are voted into office
by

2. the majority of the electorate, which, in turn, is
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3. the majority of the people that, as already pointed out, constitute
4. the majority of the population, which is composed of all resi-

dents of a democratic polity.

In a democracy where the people are supposed to be both the authors
and the addressees of laws, they are, in fact, ncither of the two. The
number of law authors who actually make legislative decisions is re-
duced to the majority of elected lawmakers, whereas the circle of law
subjects is expanded to include those who do not belong to the people.
Despite this widening numerical gap between those who actually make
laws and those who are subject to them, we are generally inclined to
view legislative measures taken by the majority in the quadruple sense of
the word outlined above as self-imposed. The reason for this inclination
could be found in the prevalence of the social contract theory with the
help of which the practice of majority legislation could be reconciled
with the principle of popular self-legislation. If, social contract theorists
have pointed out, we were to assume that all those who are going to be
affected by democratically enacted laws, through the contract that they
concluded with one another at the foundation of the democratic polity,
have agreed to adopt the majority principle as the principle according to
which laws from then on must be enacted, then we would be able to ar-
gue that majority legislation is self-legislation, since it could ultimately
be traced back to the consent of those who are affected by it.~ Laws en-
acted by the majority could, in other words, be construed as self-
imposed laws, if it could be assumed that the majority principle has been
unanimously accepted from the outset by those who are going to be
governed by such laws.s In a democracy understood as popular self-
legislation, this initial unanimity is constitutive to the democratic legiti-
macy of majority legislation. "In fact, if there were no earlier agreement,

; Robert A. Burt, The Constitution in Conflict, The Belknap Press of Harvard University
Press, 1992, pp. 27-28.
5 Burt (1992), pp. 27-28: "To abstract this problem, imagine you, me, and a third person
in the same room. Two of us decide that you should give your life to serve us. Is our
decision legitimate, do you have an obligation to obey, simply because we wcre a major-
ity within thc room? Even if we had all previously agreed that the three of us were a
`group' - that is, we were members of the samc society - docs that prior agreement bind
you to accept a dccision that so extensively denigrates you, or are you thereby entitled to
withdraw from the social group in order to preserve your equal status? On the face of it,
you can claim that our decision `enslaves' you and denies you `equal status' with us. We
can claim that your equal status is not impaired because our voting rule - one person,
one vote - gave you an equal opportunity at the outset to prevaiL This is thc basic theo-
retical justification, the ex ante argument, for majority rule as the instrument for honor-
ing the democratic norms of equality and sclf-determination."
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how (...) could there be any obligation on the minority to accept the
decision of the majority," Rousseau rhetorically asked in The Social
Contract.~

What right have the hundred who want to have a master to
vote on behalf of the ten who do not? The law of the majority-
voting itself rests on an agreement, and implies that there has
been on at least one occasion unanimity.'

Underlying the requirement that the covenant establishing the majority
principle be unanimously concluded is the notion that everybody is
equal, and that everybody should, therefore, possess an equal right to
autonomy or self-determination. This means, in turn, that nobody is
entitled to impose his will upon others.~ When a person voluntarily de-
cides to enter the social contract, he therefore is not only exercising his
own right to self-determination, but also, by his consent to that agree-
ment, he is indirectly recognizing the right to self-determination of
other contractors with whom he, in the words of Jurgen Habermas, will
constitute, "an association [that] is structured by relations of mutual
recognition in which each person can expect to be respected by all as
free and equal."`' The key notion expressed in the unanimously con-
cluded social contract, in other words, is not simply the notion that each
party to the contract is politically autonomous, but rather, the notion
that the political autonomy of the one should be reconciled with that of
the other.'~ "[T]he initial decision to engage in democratic self-
legislation can," writes Habermas,

`' Jean-Jacques Rousseau, The Social Contract, trans. 8~ introd. Maurice Cranston, Pen-

guin Books, London, 1968 (1762), I, 5, p. 59.
' Rousseau, (1968), I, 5, p. 59.
x Rousseau (1968), IV, 2, p. 152: "There is only one law which by its nature requires
unanimous assent. This is the social pact: for the civil association is the most voluntary

act in the world; every man having been born free and master of himself, no one else

may under any pretext whatever subject him without his consent. To assert that the son

of a slave is born a slave is to assert that he is not born a man."
`' Habermas (1999a), p. 496.
'~ Rousseau (1968), II, 4, pp. 75-76: "The commitments which bind us to the social body
are obligatory only because they are mutual; and their nature is such that in fulfilling

thcm a man cannot work for others without at the same time working for himself. (...)
Whichever way we look at it, wc always return to the same conclusion: namely that the
social compact establishes equality among the citizens in that they all pledge themselves
under the same conditions and must all enjoy the same rights."
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only be carried out by realizing the rights that the participants
must mutually grant one another if they want to legitimately
regulate their life in common by means of positive law.' `

Since unanimity is the voting rule by means of which this reciprocity
among all members of a democratic community is to be secured,'Z it be-
comes clear why the majority principle must be established by unani-
mous consent in order to avoid the perception that laws enacted in ac-
cordance with this principle constitute a violation by the majority of the
right to self-determination that belongs to minority members. If the ma-
jority principle were accepted from the outset by all parties to the social
contract as the principle according to which the democratic game from
that moment on must be played, then it cannot be said that majority leg-
islation somehow constitutes an invasion into the minority's sphere of
autonomy." Through their initial consent to the covenant that estab-
lishes the majority principle, those who happen to belong to the minor-
ity have, arguably, already consented to the laws that are subsequently
enacted by the majority, which, in turn, means that majority legislation
at the level of day-to-day practice could be reconciled with the principle
that law must be imposed by all those who are subject to it at the theo-
retica] level.

2. The Validity of the Contractualist Argument

Although the social contract is the device through which majority legis-
lation could be rendered consistent with minority autonomy, the con-
clusion of this covenant has, as we all know, never taken place. The fact
that the social contract has never been concluded, however, is com-
pletely irrelevant to the validity of the contractualist argument that
serves as the democratic foundation for laws enacted by the majority.
What counts is not whether an original agreement establishing the ma-
jority principle does exist, but whether majority legislation could actu-
ally realize the principle of reciprocity for which the social contract

" Habermas (1999b), p. 137.
'' Burt (1992), p. 45: "Actual unanimity is (...) the only voting rule that consistently vin-
dicates the democratic principles of equality and self-determination."
""An invasion is a(usually hostile) crossing of another person's boundaries, an en-
croachment on the other's territory. To enter wrongly the sphere of another person's
self-government is to violate his autonomy, that is to infringe his right of self-
determination," Joel Feinberg has explained in: Harm to Others: The Moral Limits of
Criminal Lati,~, VoL I, Oxford University Press, 1984, p. 52.
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stands. This contract is, so to speak, a metaphor for the principle that
everybody is equal to everyone else, and that everybody should, there-
fore, possess an equal right to take part in the process of popular self-
legislation. It symbolizes, in other words, a normative principle, which
must be realized in the day-to-day practice of legislative politics. If the
prevailing majority, through the laws that it enacts, actually respects the
political autonomy of the minority that it has defeated, then we could
argue that the principle of reciprocity more or less has been realized,
which, in turn, means that the conclusion of the social contract could be
presumed to have taken place retroactively. The validity of the contrac-
tualist argument and the democratic legitimacy of majority legislation
that is based upon it, therefore, do not depend on the question whether
members of the defeated minority, from the outset, have actually con-
sented to a covenant establishing the majority principle, but rather on
the question whether the minority's right to self-determination is truly
respected by the majority that has defeated it. It is this actual respect
that makes possible the assumption that the majority principle has been
accepted in advance by all those who are going to be affected by the laws
that would be enacted from then on.

Under normal circumstances we can indeed safely accept the
proposition that in a democracy the majority would not violate the mi-
nority's political autonomy. For, the majority and the minority usually
do not regard each other as enemies, but as opponents. Carl Schmitt has,
it might be recalled, defined enemies, in the first place, as alien adversar-
ies, that is, as members of another polity with which our own polity is
involved in a conflict that could reach such a high level of intensity that,
in thc final instance, we are preparcd to kill them in order to put an end
to that conflict. Within the domestic sphere, conflicts among polity
members themselves could, however, also attain such a high level of in-
tensity that they, too, are prepared to kill one another in order bring
their conflict to a conclusion. In that case it could be said that the polity
to which they formerly belonged has dissolved into two separate collec-
tivities, which are engaged in a civil war with one another. Although the
clash between democrats and their enemies could end in a violent con-
flict as well, it is in such clash usually the loss of political autonomy
rather than physical annihilation that is at stake. We may, therefore, de-
fine an enemy in this context as a person who constitutes a mortal dan-
ger to our right to self-determination, a person with whom we are en-
tangled in a"sharply polarized dispute"," that is, a dispute in which

" Burt (1992), p. 29.
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there is no satisfactory principle for imposing defeat on any
factional antagonist, whether the principle invoked is majority
rule or any imaginable version of minority rights, that is not
simultaneously translatable as the enslavement, the involuntary
and oppressive subjugation, of one party by another.''

In most cases, both majority and minority members do not, to reiterate
the point, consider each othcr as enemies with whom they are entangled
in a polarized conflict that they cannot afford to lose, because defeat in
such a case would be tantamount to "intolerable enslavement".'~ Gener-
ally, they view each other as political opponents. A political opponent is
a person with whom one may disagree on policy questions, but whom
one does not perceive as a lethal threat to one's political autonomy."
Majority and minority members may not share the policy preferences of
one another, but they essentially regard each other as fellow democrats
who possess the right to pursue their own political agenda in accordance
with democratic procedures, which implies that they do accept as nor-
mal and lcgitimate the possibility that they may be defeated by their po-
litical opponents in the cyclic quest for government power.'K The will-
ingness to accept defeat signifies, in other words, the mutual recognition
of political autonomy.'y Precisely because they do recognize members of
the opposite party as fellow democrats who are equally entitled to self-
determination, it is highly improbable that under normal circumstances
either majority or minority members would harbor the intcntion to en-
act laws that will invade their political opponents' sphere of autonomy.`'o
However deep their policy disagreement may be, neither the majority
nor the minority would have reasons to doubt the other's good faith.
Until the opposite case can be demonstrated in a compelling way, both
the majority and the minority could and should assume that the other

" Burt (1992), p. 235.
"' Burt (1992), p. 28.
" Burt (1992), pp. 25-26: "Of coursc there were disagreements, sometimcs quite heated,
but these conflicts could readily be contained and even resolved by the ordinary politics
of bargaining and compromise among different `interest groups."'
'~ Cf. Bert van Roermund, "The Concept of Representation in Parliamentary Democ-
racy", ]4 Current Legal Theory, No. 1, p. 33 (1996).
19 Chantal Mouffe, The Return of tbe Political, Vcrso, London, 1993, p. 4.
'~ Mouffe (1993), p. 4: "[A pluralistic democratic order] is based on a distinction between
`enemy' and `adversary'. It requires that, within the context of the political community,
the opponent should be considcrcd nut as an enemy to be destroyed, but as an adversary
whose existence is legitimatc and must be tolerated. We will fight against his ideas but
we will not question his right to dcfcnd them."
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party will act in the interest of all members of the community when en-
acting statutes. This might explain why, in most cases, the vanquished
minority is prepared to accept its defeat, and why the governing major-
ity is able to live with the possibility of being voted out of power at the
next election.

So if, as outlined above, the validity of the contractualist argu-
ment depends on the extent to which the governing majority is actually
able to realize the political autonomy of the defeated minority, then we
can say that we possess a reasonably reliable standard by which we can
measure whether the majority has successfully performed its duty. We
may claim that the governing majority has truly respected the defeated
minority's right to self-determination if the majority has granted the
minority a legally institutionalized opportunity to become a new gov-
erning majority itself. As a consequence of this arrangement, the de-
feated minority would not lose its political autonomy indefinitely, but
would retain the possibility of transforming its political programs into
laws at a later moment in the democratic cycles. The contractualist justi-
fication of majority legislation, in short, does not require that the major-
ity principle be established by an historical compact. It only demands
that minority members be granted the legally guaranteed opportunity to
either abolish or amend the laws that the majority has imposed upon
them. Democracy that is conceived as popular self-legislation at the
theoretical level could, therefore, be defined at the operational level as a
system of government under which the majority is entitled to govern
through the laws that it enacts, on the condition that the minority pos-
sesses the legally institutionalized opportunity to become a new legisla-
tive majority itself. Should both the majority and the minority remain
committed to the principle of reciprocity that underlies this institutional
arrangement, then we could assume that all of the members of these two
factions have, at the outset, concluded with one another an agreement
establishing the majority principle as the principle according to which
laws governing the lives of all of them from that moment on are to be
made.

But, if the commitment of both the majority and the minority to
the principle of reciprocity, manifested in their commitment to the cy-
clic process under which the majority is entitled to govern and the mi-

nority is allowed to pursue government office, were the precondition for
the validity of the contractualist argument that justifies majority legisla-
tion, then we must conclude that this argument ceases to be valid at the
moment when such commitment no longer exists. If particular members
of the minority have explicitly expressed their intention to abolish this
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cyclic process after having conquered government power at the ballot
box, or if the governing majority has strong reasons to suspect that these
minority members intend to do so after their electoral victory, and ac-
cordingly takes legislative actions to deny them the opportunity to carry
out their intention, then we could say that the collective commitment to
the principle of reciprocity underlying the contractualist argument in
defense of majority legislation has collapsed, which, in turn, means that
it no longer makes sense to refer to these two antagonistic factions as the
majority and the minority. The concepts of majority and minority imply
a unity of which these two factions are constituent parts. They are held
together by the recognition of one another's autonomy, which is pre-
cisely the reason why all of them, dcspite their disagreements with re-
gard to the policies to be pursued, can be classified as demorrats. This
mutual recognition of autonomy, however, cannot be said to be present
any longer in the case that conflict erupts between democrats who want
to keep permanently open the circulation of minority opposition and
majority government, so that nobody would forever lose his political
autonomy, and their adversaries who intend to shut down this process
after having captured government power by means of elections. Given
their fundamentally incompatible views on the principle upon which the
government of the polity must be based, it can be said that the body
politic to which both democrats and their adversaries formerly belonged
has broken down into two separate collectivities that are at war with one
another.`' War, as Hobbes has pointed out,

consisteth not in Battell onely, or the act of fighting; but in a
tract of time, wherein the Will to contend by Battell is suffi-
ciently known: and therefore the notion of Time, is to be con-
sidered in the nature of Warre; as it is in the nature of Weather.
For as the nature of Foule weather, lyeth not in a showre or
two of rain; but in an inclination thereto of many dayes to-
gether: So the nature of War, consisteth not in actuall fighting;
but in the known disposition thereto, during all the time there
is no assurance to the contrary.-"

The reciprocal recognition of autonomy that perpetuates the circulation
of majorities and minorities in the quest for government power can, in

'' Carl Schmitt, The Concept of the Political, trans. ác introd. George Schwab, The Uni-
versity of Chicago Press, 1996 (1932), pp. 32-33.
" Thomas Hobbes, Leviatban, I, 13, ed. í~ introd. C.B. McPherson, Penguin Books,
London, 1981 (1651), pp. 185-186 (emphasis supplied).
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the case of war between democrats and their adversaries, only be pre-
sumed to exist among democrats themselves. It is no longer extended to
their adversaries with whom the social contract, so to speak, has been
terminated. In view of the political agenda that these adversaries intend
to implement, democrats, after all, have strong reasons to perceive them
as enemies who pose a mortal threat to their own autonomy, rather than
as opponents whose right to self-determination they must respect: pre-
cisely because their adversaries harbor the intention to abolish democ-
racy that is understood as the cyclic pursuit of government power, de-
mocrats may justifiably fear that an electoral defeat at the hand of these
adversaries would imply a permanent loss of autonomy for them. If
they, therefore, enact laws to deny their enemies the opportunity to
carry out this intention, then these laws cannot be considered as expres-
sions of "reciprocal solidarity",'3 which could ultimately be traced back
to the mutual consent of both the prevailing majority that has enacted
them and the defeated minority that has opposed their enactment. These
laws must instead be considered as legislative measures that one warring
collectivity unilaterally imposes upon another in order to prevent that
hostile collectivity from ever being able to realize its political agenda,
which, in turn, explains why such measures cannot be construed to be
ultimately based on the consent of those who are their targeted subjects.
Viewed from this perspective, it can then be said that the conflict be-
tween democrats and their enemies does not belong to the category of
normal conflicts between majorities and minorities that can be solved
within the democratic confines by means of negotiation and compro-
mise. It is a conflict in which democracy itself is at stake, and in which
democrats, precisely for that reason, can ill-afford to suffer any defeat in
the political arena. If they want to minimize the possibility of such de-
feat, then democrats may feel compelled to take legislative measures that
must prevent their enemies from gaining enough support among voters
to conquer government office by means of elections.

3. The Exclusion of Democracy's Enemies

Laws suppressing the expression of subversive opinions are among the
legislative measures to which democrats can take recourse in order to
prevent their enemies from capturing power through the process of ma-
jority formation. If we, as already alluded to, were to assume that before

'' Ferenc Fehér, The Frozen Revnlution: An Essay on Jacobinism, Cambridge University
Press, 1987, p. 107.
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the eruption of their conflict, these two factions did belong to the same
body politic that is established by the social contract, then we could
consider the enactment of these laws and other related measures as the
act by which this contract has been unilaterally terminated by democ-
rats. Given the threat that democracy's enemies pose to the political
autonomy of others, their pursuit of power is no longer considered as
legitimate. The decision by democrats to suppress their right to free
speech in order to prevent them from becoming a new legislative major-
ity means, then, that the recognition of their political autonomy has
been withdrawn. Since the social contract symbolizes the reciprocal rec-
ognition of political autonomy among all the polity's citizens, which, as
elaboratcd on above, is institutionalized in the process that must enable
citizens who do not belong to the legislative majority to become the new
law authors themselves, the enactment of laws that are drafted to ex-
clude those who have been designated as democracy's enemies from pre-
cisely that process could, indeed, be interpreted as the unilateral termi-
nation of this contract by democrats who happen to be in possession of
legislative power.

In view of its unilateral character, we could argue that the
aforementioned act of termination is the postcontractual equivalent of
the precontractual act of exclusion, which makes possible the contrac-
tual establishment of the body politic that we have discussed at the end
of Chapter 2. In order to grasp this argument, it might be useful to reit-
erate once again the point that the social contract is a metaphor for the
principle of reciprocity,'~ which requires that the autonomy of every-
body be reconciled with that of everyone else. This implies that it can
only be concluded by those who are already prepared to recognize the
autonomy of one another,'S which, in turn, means that those who are
hostile to this principle must be excluded from the conclusion of this
covenant. Since the exclusion of those inimical to the principle symbol-
ized by the social contract necessarily precedes the contract itself, this
exclusion could not possibly have taken place on a contractual basis.
From the perspective of the contractualist argument, it could then be
said that the self-legislating polity in which majority legislation is sup-

" Randall Collins, Sociological Insight: An Introduction to Nonobvious Sociology, Ox-
ford University Press, 1982, p. 9.
'S Rousseau (1968), II, 7, pp. 86-87: "For a newly formed people to understand wise
principles of politics and to follow the basic rules of statecraft, the effect would have to
become the cause; the social spirit which must be the product of social institutions
would have to preside over the setting up of those institutions; men wuuld have to have
already become before the advent of law that which they become as a result of law.n
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posed to be free of coercion has been created by a coercive act itself, be-
cause the precontractual act of exclusion that makes possible its contrac-
tual creation cannot possibly be traced back to the mutual consent of
those who committed the act of exclusion and those who are excluded
by that act: the exclusion has been unilaterally imposed. If the unilateral
character of the exclusionary act is what makes it coercive, then this co-
ercion does not, as Giorgio Agamben has pointed out, disappear after
the contractual establishment of democracy, but would continue to be
operative in suspended form within the polity itself.z~ It is contained in
the legal competence of the legislative majority to unilaterally decide
who among the demos have become enemies of democracy, and whose
civil rights, therefore, must be suppressed in order to preserve this state
form. Due to the exclusion of those who are deemed inimical to the re-
ciprocity principle from the contractual foundation of democracy, it
could be argued that ~.vithin the contractually drawn circle of democrats,
laws enacted by the majority could be traced back to the mutual consent
of those who enact these laws, and those who are subject to them,
which, in turn, creates the impression that majority legislation has been
completely purged of coercion. That this is certainly not the case be-
comes clear at the moment the legislative majority unilaterally decides to
exclude a particular section among the law subjects from the process of
majority formation, because they are suspected to harbor the intention
to abolish this process after having captured government power through
it. In that case, we can see that the coercion that is supposed to have
been excluded from the democratic state is very much included at the
heart of this polity. If the legislative majority that is composed of de-
mocrats actually takes recourse to suppressive measures in order to pre-
vent the conquest of government power by its enemies, then we could
justifiably conclude that the element of force, which had laid dormant
within democracy after the establishment of this polity, has been reacti-
vated.'' Since this reactivation of force indicates, as already pointed out,
the termination of the social contract between democrats and their ene-
mies, we can now explain in contractualist terms the reason why the ma-
jority principle cannot be used to justify laws that are drafted to exclude
democracy's enemies from the process of majority formation, through
which they attempt to destroy this state form. The reason why the ma-
jority principle cannot be used to justify such exclusionary laws is the

'`' Giorgio Agambcn, Homo Sacer: Sowereign Power and Bare Life, trans. Daniel Hcller-
Roazen, Stanford University Press, 1998, p. 109.
" Agamben (1998), p. 109: "The foundation is thus not an event achieved once and for
all but is continunally operative in the civil state in the form of the sovereign decision."
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circumstance that the very enactment of these laws constitutes a unilat-
eral act of force that signifies the dissolution of the original covenant,
which authorizes the majority of legislators to make laws, and obliges
the targeted law subjects to obey them.

III. DEMOCRACY AS LEGISLATIVE SELF-RESTRAINT

1. Kelsen's Reinterpretation of the Majority Principle

The discussion of the majority principle as the device through which the
ideal of popular self-legislation could be realized, once again confirms
the insight arrived at earlier in this study: the conception of democracy
as popular self-legislation cannot enable democratic government to de-
fend democracy against radically subversive speech in a self-consistent
way, let alone can it help that government to do so in a way which
would not endanger the right constituting the heart of democracy itself.
Given these drawbacks, it should be obvious that we must abandon this
conception and come up with an alternative if we want to make it possi-
ble for democracies as thcy actually exist today to successfully address
their twin challenges.

The alternative conception of democracy that we are going to devise
derives its main inspiration from Kelsen's attempt to reconcile the prin-
ciple that every citizen in a democracy is politically autonomous, with
the fact that laws in such a polity are usually enacted by the majority.`~
Politically autonomous is, in Kelsen's view, the individual who is only
subject to the laws that he has enacted himself and not to those made by
others.29 The fact, however, is that virtually nobody is autonomous in
this sense when he or she enters the world. Everybody is usually born
into a legal order that already exists, a legal order that one, for obvious
reasons, could not have helped to create, but that one is nevertheless
compelled to obey.3~ Thus, from the very moment of their birth, citizens
are already ruled by laws that others have enacted, before they have the

'" Hans Kelsen, "On the Essence and Value of Democracy", trans. Belinda Cooper 3~
Stephan Hemetsberger, in: Arthur f. Jacobson á'. Bernhard Schlink (eds.), ~C~eimar: A
Jurisprudenceof Crisis, University of California Press, 2000 (1929), pp. 84-109.
"' Kelsen (2000), p. 85: "A politically free person is one who is subject only to his own,
not to an alien, will."
'o Kelsen (2000), p. 87: "Generally, one is born into a finished state order, in whose crea-
tion one did not take part, and which one therefore approaches from the start as an alien
wilL Only the furtherance and modification of this order is at issue. From this point of
view, however, the principle of absolute (and not super) majority represents the rela-
tively closest approach to the idea offreedom." (Emphases supplied.)
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opportunity to enact their own laws themselves." They are, in other
words, already governed, before they get the chance to be governors. In
order to be politically autonomous, each of these citizens must, there-
fore, have the possibility to abolish or amend the legislative decisions
that others have taken and that he or she does not like.3z Or to reverse
Rousseau's famous words: man is generally born "in chains", so his lib-
eration must be the ultimate aim of democratic politics." The essence of
political autonomy is, then, not primarily the ability to make one's own
laws, but rather the capacity to replace laws that others have made with
self-legislation. Viewed from this perspective, from the perspective of
those who want to liberate themselves by changing the existing legal or-
der, the majority principle constitutes, Kelsen points out, the shortest
route to their goal, because under the reign of this principle the number
of votes that those who want to achieve legal change are required to get,
is considerably smaller than the number of votes that they would have
to gain, if unanimity were the principle by which the game must be
played.3~ It is true that, viewed from the perspective of democracy un-
derstood as popular self-legislation, an individual could only be consid-
ered as really autonomous if the legal norms governing him were en-
acted on the basis of unanimity. This is the reason why the social con-
tract that established both the democratic polity and the majority prin-
ciple must be unanimously concluded. The drawback of the unanimity
principle would, however, reveal itself in a dramatic manner at the mo-
ment that amendments to these norms must be made. It would, then,
turn out that the level of individual autonomy is much higher under the
majority principle than under the principle of unanimity.'S In the day-
to-day reality of democratic politics, says Kelsen, "the individual is free
only at one moment, only while voting, and only if he votes with the
majority and not with the outvoted minority.""

But even one who votes with the majority is no longer subject
to his own will alone. He discovers this as soon as he changes
the will expressed in the vote. The legal irrelevance of such a
change of will reveals only too clearly the alien will, or -

31 Kelsen (2000), p. 87.
" Kclsen (2000), p. 87.
" Rousseau (1968), I, 1, p. 49 :"Man was born free, and he is evcrywhere in chains."
34 Cf. David Dyzenhaus, Legality and Legitimacy: Carl Scbmitt, Hans Kelsen and
Hermann Heller in Weimar, Oxtord University Press, 1999, pp. 139-140.
'S Kelsen (2000), p.87.
36 Kclsen (2000), p. 86.
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speaking nonmetaphorically the objective validity of the social
order to which he is subject. He must find a majority for his
change of will if he, the individual, is once again to be free. And
this accord between the will of the individual and the govern-
ing will of the state becomes more difficult, this guarantee of
individual freedom lessens, the higher the majority necessary to
create a change in the will of the state. It would be as good as
elíminated, were unanimity required. Here we see a highly pe-
culiar ambiguity of the political mechanism. That which earlier,
at the founding of the state order, served to protect individual
freedom (...), becomes its shackle if it is no longer possible to
escape the order."

Since the unanimity principle constitutes a virtually insurmountable ob-
stacle to any change in the status quo, and since political autonomy is
conceived as the ability to escape from the existing legal order by chang-
ing it, Kelsen concludes that it is the majority principle, rather than the
unanimity principle, which is most conducive to the right to self-
determination that every citizen of a democratic state is entitled to en-
joy.;R Expressed in the more general terms of democratic theory, it could
then be said that the majority principle is the principle that is most pro-
tective to the political autonomy of those citizens who belong to the mi-
nority. The position of a minority, which is defeated by the majority in
the political arena could, after all, be compared to that of citizens who
have been born "in chains": it too wants to escape from the laws that the
prevailing majority has enacted. In order to do so, the defeated minority
only needs to win enough votes to form a new legislative majority - a
goal that, for obvious reasons, is much easier to achieve than when una-
nimity is required in order to make possible amendments to the rule of
existing laws. For them, the majority principle is simply the principle
that is able to generate the relatively highest level of political autonomy.
Viewed from this perspective, it could then be argued that the fact that
majority legislation is accepted as democratic is not simply due to the
impossibility of achieving unanimity in practice.'v Its acceptance is based

" Kelsen (2000), p. 87 (emphases supplied).
`" Dyzenhaus (]999), pp. 139-140: "Only the alteration of this order can be in question,
and for this reason the simple majority principle is relatively speaking the best approxi-
mation to the idea of liberty."
``' As that has been claimed by, for instance, Burt (1992), p. 374: "Unanimous consent is
itself, however, not a working rule that satisfies democratic principle so long as one dis-
senter, by withholding consent, can impose his will on others. This is the inescapable
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on the insight that under the majority principle, citizens are actually
more politically autonomous than under the unanimity principle, which

means that it is much easier for them to escape from the laws that others
have enacted and to make their own laws themselves. "From this idea,"
writes Kelsen,

the majority prinriple is to be derived. Not, however, - as tends
to happen - from the idea of equality. That human wills are
equal is indeed a precondition of the majority principle. But
this being equal is only figurative; it cannot mean that human
wills or personalities can actually be measured or added to-
gether. It would be impossible to justify the majority principle
by saying that more votes have a greater total weight than
fewer votes. We cannot conclude positively, from the purely
negative presumption that one person is worth no more than
another, that the will of the majority should prevail. If one at-
tempts to derive the majority principle only from the idea of
equality, it does indeed have that purely mechanical, even
senseless, character with which the autocratic side reproaches
it. It would only be the roughly formalized expression of the
experience that the many are stronger than the few; the maxim
"might makes right" would be overcome only insofar as it
would be raised to a legal principle.;~

In the light of Kelsen's reinterpretation of the majority principle, it
could be argued that this principle should primarily be viewed as a
mechanism of liberation that enables minority members to escape from
the alien will expressed in the laws that others have imposed upon them,
rather than as a device through which the ideal of popular self-legislation
could be realized. Given the fact that in a democratic polity, laws are
usually enacted by

1. the majority of legislators who, in general, are voted into office
by

2. the majority of the electorate, which, in turn, is
3. the majority of the people that, as previously noted, constitute

dilemma at the core of democratic principle: that unforced unanimity is the only legiti-

mate basis for an equal relationship and that this state is almost impossible to obtain in

practice."
~~ Kelsen (2000), p. 87.
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4. the majority of the population, which is composed of all resi-
dents of a democratic polity,

liberation amounts in practice to an opportunity for

1. the oppositional minority in the legislature to become a new leg-
islative majority,

2. the minority of the electorate to transform itself into a majority
of voters,

3. the minority of citizens among the people who do not have vot-
ing rights yet to join the majority of those who do,

4. the minority of the polity's population who do not possess citi-
zenship to be included in its majority of citizens in the long run.

The Kelsenian insight that, viewed from the perspective of day-to-day
practice, the majority principle is the principle of legislation compara-
tively most conducive to the political autonomy of minority members in
the quadruple sense of the word outlined above, suggests that the legiti-
macy of majority legislation could be established on the basis of a con-
ception of democracy other than democracy that is understood as popu-
lar self-legislation. Within the framework of this alternative conception,
laws promulgated by the majority are considered legitimate, not because
they could ultimately be traced back to the consent of the minority that
opposes their promulgation, but rather, because the majority principle in
accordance to which they are promulgated constitutes the relatively
shortest route via which the four categories of minority members listed
above could liberate themselves from these laws by modifying them.

This liberation argument is what may explain why laws that are
enacted by the incumbent majority could be deemed legitimate by mi-
nority members who could not possibly be construed to have been the
authors of these laws. The first group among these minority members is
composed of citizens who, as Kelsen has pointed out, are born into a
legal order that already exists, and who, therefore, could not have con-
tributed to the enactment of the laws that affect them. The second group
consists of residents among the democratic polity's total population who
are not citizens, and who, for precisely that reason, are excluded from
the participation in the electoral process, which ultimately results in leg-
islation. It could be argued that the main difference between the tradi-
tional conception of democracy as popular self-legislation and the alter-
native conception of democracy, the existence of which the Kelsenian
interpretation of the majority principle suggests, is manifested in the po-
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sition of the polity's residents who do not possess citizenship. From the
perspective of democracy understood as popular self-legislation, it is
difficult to see how these residents could be involved in the lawmaking
process whose outcomes will affect them. Democracy as popular self-
legislation, after all, implies a sharp distinction between citizens of
whom the self-legislating people are composed, and aliens who are ex-
cluded from this body. As such, this democracy conception is unable to
offer a persuasive explanation as to why laws enacted by the majority of
the polity's legislature could be perceived as legitimate by residents who
are without citizenship, and who, therefore, are not entitled to partici-
pate in their creation. In other words, if the majority principle were
viewed as a device through which the ideal of popular self-legislation is
to be realized, then the legitimacy of majority ]egislation could not ex-
tend beyond the closed circle of citizens who constitute the people.
However, should the same majority principle be interpreted as a mani-
festation of an alternative democracy conception under which laws are
considered legitimate, not because they could be construed to be self-
imposed by the people, but rather, because all the law subjects possess
the legal opportunity to liberate themselves from these laws by changing
them, then we could understand why laws that are enacted by the ma-
jority among the polity's legislators could be deemed legitimate by those
alien residents who are excluded from the legislative process. This libera-
tion argument in defense of majority legislation carries the implication
that the minority of residents among the polity's total population who
do not yet possess citizenship must eventually be granted the opportu-
nity to join the majority who do, so that they could actively pursue the
desired change in the laws governing them. The prospect of acquiring
citizenship and the legislative influence that comes with it are, arguably,
what renders majority legislation democratically legitimate in their eyes.

There is another, more fundamental implication to the argument
that law's democratic legitimacy flows from the opportunity law sub-
jects have to change it: this opportunity must be granted to them by
those who happen to possess the power to impose it upon them in the
first place. The changes in the existing legal order could, in other words,
only be achieved through the process of majority formation discussed
above if governing lawmakers are willing to permit those who are sub-
ject to their laws to amend them. The willingness of incumbent law au-
thors to allow law addressees to achieve liberation from laws that are
imposed upon them could, then, be construed to signify an exercise of
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self-restraint on the part of these law authors,a' which means that they
do not intend to make thcir legislative imposition upon others perma-
nent, but instead provide those who are subject to it thc opportunity to
escape therefrom through the majority formation process. If self-
restraint by law authors towards law addressees were what makes laws
democratically legitimate, then we may call the democracy within the
normative framework of which the legitimacy of laws is conceived in
terms of amendments that law subjects could make to these laws, de-
mocracy understood as legislative self-restraint. This self-restraint must,
as already pointed out, be exercised towards all the four minority groups
among the polity's total population that are subject to majority legisla-
tion. If we were to look at this legislation from the perspective of the
fourth group of minority members, that is, from the perspective of those
who do not possess citizenship, then we could understand why, in the
end, democracy should be conceived as legislative self-restraint, rather
than as popular self-legislation, as it has traditionally been done. Viewed
from the most basic level of democracy's population pyramid, it is, after
all, impossible to claim that majority legislation appears to be legitimate
to everybody governed by it because it could be construed to have been
self-imposed by all of them. It is, however, possible to contend that ma-
jority legislation is consistent with the political autonomy of every law
subject inside the polity because the polity's majority who do possess
citizenship are willing to provide minority members who do not with
the opportunity to join the circle of citizens in the long run: This oppor-
tunity implies that minority members without citizenship would even-
tually be able to liberate themselves from the laws that the majority of
citizens had previously imposed upon them.

2. A Kelsenian Perspective on Inclusion and Exclusion

Since democracy understood as legislative self-restraint means that law
authors must make it possible for all law addressees to amend or abolish
the laws to which they are subject through the process of majority for-
mation in order to render these laws legitimate, we may, on the basis of

{' Compare Kelsen (2000), p. IOL "Where the peoplc assembles, the presence of physical
power is still too noticeable to allow more than submission to the absolute majority, and
the absolute majority cannot refrain from imposing its will on a minority solely bccause
it is somehow qualified. Only in parliamentary procedure is such rational self-restrairtt
possible as a constitutional institution. It means that the catalogue of basic rights and
rights of freedoms turns from protectiore of the individuaf from tbe state to protection of
a minority, a yualifïed minority, from the absolute majority." (Emphases supplicd.)
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what has been discussed in the preceding paragraph, define democracy
so understood as follows: It is a political system in which all four cate-
gories of majority among the polity's population are entitled to govern
the whole polity through the laws that they enact, on the condition that
the four corresponding categories of minority are granted a legally guar-
anteed opportunity to become members of the new legislative majori-
ties. This definition of democracy is, as you can see, very similar to the
definition of democracy conceived as popular self-legislation, which is
also based on the legally institutionalized circulation of majorities and
minorities. Despite their similarity, these two definitions are, in fact,
based on two different ways in which the democratic legitimacy of ma-
jority legislation is conceived. Within the normative framework of de-
mocracy understood as legislative self-restraint, the legitimacy of major-
ity legislation is understood in terms of liberation that can be achieved in
the future, instead of mutual consent given in the past, as is the case with
democracy that is conceived as popular self-legislation.

Implicit to this alternative attempt to legitimize majority legisla-
tion is, arguably, an acknowledgement on the part of law authors that, in
the end, they do not have the right to impose laws upon others. Under-
lying their willingness to allow law addressees to change or revoke their
legislation is, in other words, their recognition that laws are inherently
coercive, in the sense that they are measures that one faction among the
polity's population has unilaterally imposed on another. They could
only be rendered democratically legitimate, that is, reconciled with the
political autonomy of those subject to them, if these law subjects were
granted the opportunity to escape from their governance through the
majority formation process. Since majority legislation is considered de-
mocratically legitimate, not because the majority principle has been
adopted by all citizens who have recognized the right to self-
determination of one another, but because it provides law subjects the
most favorable possibility to liberate themselves from measures that
others have unilaterally imposed upon them, we could say that democ-
racy conceived as legislative self-restraint is based on strategic calcula-
tion rather than on mutual recognition, as is the case with democracy
understood as popular self-legislation. In view of the fact that it is borne
by the interpretation of the majority principle as the principle of legisla-
tion that is most protective to the political autonomy of minority mem-
bers in the quadruple sense of the word outlined above, we could argue
that this alternative democracy conception is one that everybody, "situ-
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ated behind a veil of ignorance",;` would adopt as the most authoritative

account of democracy. After all, if a person, in real life, turns out to be-
long to one of those four minorities aforementioned, then this account
of democracy would offer him the best prospect to escape from his mi-

nority status.
Self-interest rather than respect for the political autonomy of

others could, therefore, be said to be the basis upon which democracy as
legislative self-restraint is founded. In order to prevent a permanent loss
of one's own right to self-determination, one must adopt a system of
government in which those who are not in a position to exercise their
political autonomy are granted the opportunity to conquer that posi-
tion. The desire to preserve one's own political autonomy is what, para-
doxically, enables others to exercise theirs. Although it is based on self-
interest, democracy understood as legislative self-restraint tends, there-
fore, to produce the same effect in practice as democracy conceived as
popular self-legislation, which is based on mutual recognition of politi-
cal autonomy. Within both conceptions of democracy, it is possible for
the minority that is out of government power to conquer it through the
process of majority formation. The main difference between these two
conceptions, however, resides in their respective circle of law subjects,
within which the majority principle could be legitimately applied. Since
the conception of democracy as popular self-legislation is based on mu-
tual recognition of political autonomy, which is expressed in the unani-
mous adoption at the outset of the majority principle as the principle in
accordance to which laws from then on are to be made, majority legisla-
tion could only be construed to be consistent with the right to self-
determination of those who had adopted the majority principle in the
past. In other words, if democracy were conceived as popular self-
legislation, then the majority principle could only be legitimately ap-
plied among those who are prepared to accept that others are equally
entitled to the right to self-determination that they themselves enjoy,
which, in turn, means that it is necessary to determine in advance who
are included in and who are excluded from the circle of those among
whom these reciprocal relations exist.

Within the normative framework of democracy understood as
legislative self-restraint, the legitimacy of the majority principle does not
depend on a political community whose circle of inembership must be
established beforehand. Being rooted in the strategic calculation that

;' John Rawls, A Theory ofJustice.~ Revised Edition, Oxford University Press, 1999, p.
11 x.
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everyone who wants to avoid the permanent deprivation of his political
autonomy would make, the majority principle could, arguably, be
deemed legitimate by virtually anyone who wishes to escape from laws
which others have imposed upon him, simply because this principle
provides him the relatively shortest route to his goal. This means, then,
that the circle of law subjects within which the majority principle could
be legitimately applied is fluctuating rather fixed. What is constitutive to
the legitimacy of the majority principle is, in other words, not the ques-
tion as to who exactly are the members of the political community, but
the question whether those who happen to reside within the boundaries
of that community could change the laws that govern them by joining
the majority, which is entitled to modify these laws. This explains why
the basic unit upon which democracy as legislative self-restraint could
be founded is not the polity's people, but its population, the composi-
tion of which can change from day to day.~' As long as the minority of
law subjects among the polity's total population who do not possess
citizenship could join the majority of citizens, we could deem majority
legislation that governs this minority democratically legitimate. Citizen-
ship and the voting rights that come with it are, after all, what enables
these law subjects to become law authors who have the power to change
the laws to which they are subject.

The argument that the democratic legitimacy of majority legislation
does not ultimately depend on the consent of citizens of whom the peo-
ple are composed, but on the progressive extension of citizenship to
those law subjects among the population who are not citizens, now en-
ables us to look from a different perspective at the problem of inclusion
and exclusion that is inherent to the conception of democracy as popular
self-legislation.~~ Underlying this conception of democracy is, as it is
almost needless to point out again, the principle of reciprocity or mutual
recognition of autonomy, which implies that nobody has the right to
impose his will upon anybody else. This means, in turn, that majority
legislation that is enacted in the day-to-day practice of democratic poli-

" The suggestion that the polity's population is the foundation upon which its democ-
ratic government should be constructed can be found in Bert van Roermund's discussion
of a politically controversial artwork by Hans Haacke that is called Der Bev~lkerung.
Since 2000 this artwork has been installed in the German parliament building above
whose main entrance there has been an inscription that reads: Dem Deutschen Volke.
See: Bert van Roermund, "Constituerende Macht, Soevereiniteit en Representatie", 64
Tijdschrift voor Filosofie, pp. 509-510 (2002).
'{ Habermas (19996), p. 132: "The progressive extension of the status of citizenship to
thc whole population does not just provide the state with a new source of secular legiti-
mation; it also produces a new level of abstract, legally mediated social integration."
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tics must be rooted in the initial unanimity among the law subjects so
that it could be reconciled with the political autonomy to which each of
them is entitled. If it could be construed that the majority principle has
been adopted by all those who are going to be governed by laws enacted
in accordance with it, then we could justifiably claim that majority legis-
lation is ultimately self-imposed, and therefore, free of coercion. In or-
der to argue that laws enacted by the majority are not coercive because
they could be traced back to the original consent of those who are sub-
ject to them, it is, however, necessary to decide first who should be in-
cluded in and who must be excluded from the circle of those who are
going to adopt the majority principle as the principle according to which
laws from then on are to be made. Since the decision, as we have pointed
out at the end of Chapter 2, could not possibly have been made with the
consent of those who are excluded from this circle, this means, then, that
the circle of those who are supposed to purify coercion from majority
legislation, through their unanimous adoption of the majority principle,
has been closed by a coercive act itself. In other words, if democracy as
popular self-legislation means that laws must be based on the consent of
citizens of whom the people are composed, then the circle of citizens
could not have been closed in a democratic way, that is, with the consent
of those who are excluded from this circle. The consequence of the fail-
ure to establish the circle of citizens in a democratically legitimate way
is, then, that the legitimacy of majority legislation could not extend be-
yond those who happen to be included in this circle. Robert Dahl has
summarized the problem as follows:

The majority principle itself depends on prior assumptions
about the unit: that the unit within which it is to operate is it-
self legitimate and that the matters on which it is employed
properly fall within the jurisdiction of that unit. In other
words, whether the scope and domain of majority rule are ap-
propriate in a particular unit depends on assumptions that the
majority principle itself can do nothing to justify. The justifica-
tion for the unit lies beyond the reach of the majority principle
and, for that matter, mostly beyond the reach of democratic
theory itself.~s

The question as to who should be included in and who must be excluded
from the people, which remains irresolvable within the normative

a5 Robert A. Dahl, Democracy and Its Critics, Yale University Press, ]989, p. 204.
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framework of democracy understood as popular self-legislation, could,
arguably, become less problematic if we were to approach it from the
perspective of democracy understood as legislative self-restraint. It
could be said that this conception of democracy is based precisely on the
insight that the boundaries of the unit within which democracy as popu-
lar self-legislation could be practiced, cannot be established in a democ-
ratically legitimate way, which, in turn, means that, in the end, coercion
cannot be purged of laws that are supposed to be self-imposed. This in-
sight enables us to understand why the legitimacy of laws should be
conceived in terms of liberation instead of self-legislation. Since it is es-
tablished that in the final analysis, the identity of law authors and law
addressees cannot possibly be forged, it becomes necessary to reconcile
the political autonomy of law subjects with the coercive laws that others
have imposed upon them in another way. Liberation is, then, the strat-
egy that is offered by the conception of democracy as legislative self-
restraint. In order to render their laws consistent with the political
autonomy of those subject to them, law authors must grant law address-
ees a legally guaranteed opportunity to liberate themselves from the le-
gal regime imposed upon them by others through the process of major-
ity formation. If this argument in defense of law's democratic legitimacy
were followed through, then it would, as already pointed out, ultimately
mean that the minority of law subjccts among the polity's population
who do not possess citizenship must be granted the opportunity join the
majority who do, so that these law subjects could pursue their liberation
from the laws that others unilaterally imposed upon them through the
electoral process. In that case we could justifiably claim that the problem
of inclusion and exclusion, which would cast a permanent shadow of
illegitimacy over laws if they were understood as acts of self-legislation,
has more or less become irrelevant. For, it may be true that the circle of
citizens had been coercively closed in the past, but what really counts
now is whether those who have been excluded from this circle could
nullify their coercive exclusion in the foreseeable future.~~ The democ-

"' Habermas (19996), p. 137: "The idea of a procedural, future-oriented popular sover-
eignty along thesc lines renders meaningless the demand to tie political will-formation to
the substantive a priori of a past, prepolitically established consensus among homogene-
ous members of a nation: `Positive law is not legitimate because it corresponds to sub-
stantive principles of justice but because it is enacted in accordance with procedures that
are formally just, that is, democratic. That all dccide the same thing for all in the legisla-
tive process is a demanding normative presupposition that is no longer defined in a sub-
stantive manner but is intended to prevent arbitrary decisions and minimize domination
through the self-legislation of the addressees of the law, through equal procedural posi-
tions, and through the universality of legal regulation."' (Internal note omitted.)
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ratic legitimacy of majority legislation would ultimately depend on pre-
cisely this opportunity. Should the polity's minority members who are
not citizens be able to join its majority of citizens in the end, then we
could justifiably assert that the polity's majority legislation is consistent
with the right to self-determination of all its residents.~'

3. The Representation of Sovereignty

Closely related to the problem of inclusion and exclusion is the problem
of sovereignty and representation, which would also remain irresolvable
within the normative framework of democracy understood as popular
self-legislation. Underlying the conception of democracy as popular
self-legislation is the principle of popular sovereignty, which means that
the highest authority in the state must belong to the people, that is, a
body of citizens who have recognized the right to self-determination of
one another. The reason why the people are considered the highest au-
thority in legislative matters is, it will be recalled, the tacit assumption
that the people as law author would include all those who are the law's
addressees. The inclusion of all law subjects to the circle of lawmakers
must ensure not only that nobody would be exposed to alien domina-
tion by anybody else, but also that laws made are made in the interest of
the people as a whole instead of in the interest of a particular section of
this body. From the perspective of democracy as popular self-legislation,
laws could, therefore, only be considered legitimate, if they were enacted
by the whole people to serve the general interest of the whole people.
"[I]n order for it to be the people who rule, rather than some faction or
special class of the people, the process of making decisions must," writes
Alan Keenan,

be open to all members of the community affected by them.
For the same reason, decisions and arguments must be oriented
toward the concerns and needs shared by the community as a
whole; it must be the general interest that motivates collective
decisions, not the personal interests of only some. It is through
respecting such general concerns and commonality that the

" Van Roermund (1996), p. 50: "Now this is exactly what parliamentary democracy is
(again: conceptually) supposed to do: both to confirm and to challenge the identity of a
particular society, acknowledging the incongruence of what it does and what it says. It
requires withholding the political act of the extreme: if you have to exclude (and you will
have to), you don't have to exclude for once and for all, under al) circumstances, what-
ever the needs of those outside, the aliens, the refugces, the workers from abroad."
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people becomes a"people" and not just a collection, or, in the
favored language of the social contract tradition, a"multitude"
of individuals.a~

Inherent to the proposition that laws could only be deemed legitimate if
they were enacted by the whole people to serve the whole people's gen-
eral interest is, however, the problem that the people cannot speak and
act for themselves in matters of legislation.i9 Although they constitute
the highest source of legitimate power in a democratic state to whom the
right to make laws must exclusively belong, it has never been the people
who actually participate in the electoral process that results in legislation
in the end. It has always been individual voters who take part in this
process.50 Individual voters are those who, either directly or through
their elected legislators, ultimately decide on the content of the laws that
are enacted. Universal suffrage, or the inclusion of all members of the
polity in the legislative process, therefore, does not mean that it is the
people as a whole who actually take legislative decisions, for, as Claude
Lefort has explained,

at the very moment when the people are supposed to express
their will, [universal suffrage] transforms them into a pure di-
versity of individuals, each one of whom is abstracted from the

network of social ties within which his existence is determined
- into a plurality of atoms or, to be more precise, into statis-
t1CS.51

The circumstance that, on the one hand, laws could only be considered
legitimate if they were enacted by the whole people to serve the general
interest of the whole people, and that, on the other hand, individual vot-
ers or their elected legislators are those who actually make laws, has as
its consequence that these actual lawmakers must invoke the authority
of the whole people to render the laws that they enact democratically

'" Alan Keenan, Democracy in Question: Democratic Openness in a Time of Political
Closure, Stanford University Press, 2003, p. 9.
i9 Hans Lindahl, "Sovereignty and Symbolization", 28 Rechtstheorie, Heft 3, pp. 347-371
(1997); Hans Lindahl, "The Purposiveness of Law: Two Concepts of Representation in
the European Union", 17 La~; er Pbilosophy, pp. 481-507 (1998).
'o Lindahl (1997), p. 357: "Accordingly, only individual citizens are present in the politi-
cal community; as sovereign, i.e. as the ground of the unity of a politícal order, the peo-
ple are absent from elections and referenda." (Emphases supplied.)
51 Claude Lefort, Democracy and Political Theory, transl. David Macey, Polity Press,
Cambridge, 1988, p. 227; Lindahl (1997), p. 357.
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legitimate. In order to lend legitimacy to the laws they make, individual
voters or their elected legislators must, in other words, claim to do so on
the authority and in the general interest of the people as a whole.52 The
crucial importance of the people as the source of law's legitimacy be-
comes evident in the case that legislation must be enacted in accordance
with the majority principle. Being a mere section of the people, the ma-
jority of either individual voters or elected legislators must necessarily
claim to act in the name and to the benefit of the people as a whole to
make their laws democratically legitimate in the eyes of the minority
that they have defeated.53 Whether the majority's claim is plausible re-
mains to be seen, but a majority that does not make this claim, has al-
ready forfeited its claim to democratic legitimacy.5~ Without the claim to
legislate on the authority and in the general interest of the whole people,
that is, the claim to represent the whole people, majority legislation
would, after all, appear to be nothing more than measures that the ma-
jority enacts to advance its particular interest at the cost of the van-
quished minority. Only by claiming that it also acts in the name and to
the benefit of defeated minority members could the majority reconcile
the fact that laws are made by just a particular section of the people,
with the principle that only the whole people are entitled to legislate in
the general interest of the whole people. "If we," as Kelsen has put it,

disregard the fiction that the majority also represents the mi-
nority, that the majority will is a collective will, then the major-
ity principle appears to be the principle of majority rule over
the minority."ss

'' Luc J. Wintgens, "Sovereignty and Representation", 14 Ratio Juris, No. 3, p. 275
(2001).
'' Wintgens (2001), p. 276: "Since the whole of the people agrees on a specific way of
agreement - the binding character of the majority decision - without knowing in ad-
vance what the content of these majority decisions will be, the social contract can be said
to contain a proxy of the minority. They unanimously agree to abide by the results of a
majority decision which is, by that agreement, formally legitimated. It follows from that
that the majority represents the minority."
'' Compare Lindahl (1998), p. 500: "Every (democratic) polity relates to and orders itself
from the point of view or `horizon' of the common good. The majority party or coali-
tion that exercises power perforce presents its legislation as oriented toward the common
good, but such legislation inevitably particularizes the common good, giving it a deter-
minate content. Far from effacing the unfinished character of the relation between the
legal order and the common good, democracy institutionalizes the openness of this rela-
tion as the guilding principle of politics."
" Kelsen (2000), p. 101 (Emphases supplied.)
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It may, therefore, not be true that the laws, which the majority enacts,
are drafted to advance the general interest of the people as a whole. The
claim that laws are drafted to do so is, as previously noted, a device that
the majority must necessarily deploy to overcome the fact that it is not
the people themselves who actually make laws. Precisely because of this
fact, the majority of those who are the actual lawmakers have to claim to
act on the authority of the people so that majority legislation could be
construed as laws that the whole people have imposed upon themselves,
which, in turn, would make it possible for the majority to shield itself
from the allegation that majority rule amounts to nothing more than the
tyranny of the majority. In order to render its claim to represent the
people as a whole plausible, the majority must, of course, underpin this
claim with legislative actions that take the interest of minority members
into account.56 Without such actions, majority legislation would be ex-
posed as nothing more than the mere sum of particular preferences of
individual voters who happen to constitute the majority, which, in turn,
would make the majority's claim to legislate on the authority and to the
benefit of the people as a whole ring hollow.s' In and by itself the claim
to represent the whole people is, therefore, insufficient to lend democ-
ratic legitimacy to laws enacted by the majority, but it is a claim that the
majority must make as the first step in its attempt to render its legisla-
tion democratically legitimate. In this sense, it could, then, be said that
democracy that is conceived as popular self-legislation is representative
democracy by definition. The circumstance that the people themselves
cannot possibly participate in the electoral process that ultimately results
in legislation compels both individual voters in a direct democracy and
elected legislators in a parliamentary democracy to invoke the authority
of the people in order to reconcile the principle that only the people are
entitled to impose laws upon themselves with the practice that others are
those who actually do so. The necessity to represent the people, there-
fore, does not stem from the circumstance that, to paraphrase Hannah
Pitkin's words,5~ the size and extent of modern democratic states have
made the direct participation of the people in the legislative process im-
possible, and that, as a consequence of this impossibility, representation

s6 Willem Witteveen, "De Nuttige Fictie van het Algemene Belang", 2 Feit e`r Fictie, p. 25
( I997).
'' Witteveen (1997), p. 25: "Voor de verliezende panij in het debat komt er een moment
waarop het beweerde algemene belang een illusie is, meer niet. De grens zal bijvoorbeeld
bereikt worden als er naar de perceptie van de minderheid door de meerderheid ernstige
inbreuken gemaakt worden op grondrechten van de minderheid."
'" Hanna Fenichel Pitkin, The Concept of Representation, University of California Press,
1967.
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by elected legislators must be introduced as the second-best way to al-
low the people to make laws by proxy.59 Even in the case of a polity that
is small enough to facilitate the exercise of direct democracy, the people
still have to be represented.h~ Those who literally assemble in the polity's
forum to take legislative decisions are, after all, not the people them-
selves, but a momentary aggregation of individual voters who must
claim to act in the name and to the benefit of the people as a whole in
order to bridge the gap between the normative role that the people must
play in legislative matters with the fact that they cannot possibly do so
in the day-to-day practice of democratic legislation.`''

The combination of the people's role as the polity's sovereign
power to whom the right to make laws must exclusively belong, and
their inability to exercise this right themselves, therefore, requires those
who are the actual lawmakers to claim to act as the people's representa-
tives in legislative matters. From this point of view, it could be said that
the people's key role in a democracy understood as popular self-
legislation is not that of an actual self-legislator, but that of law's main
source of legitimacy. Because laws are only deemed legitimate if they
could be construed to be authored by the people, those who are the ac-
tual authors must assert that they are mere agents who legislate on the
authority and in the general interest of the people to lend legitimacy to
the laws they enact. If this claim proves to be grounded in reality, then it
could be said that the enacted laws are democratically legitimate. In or-
der to know whether and to which extent that is actually the case, those
affected by these laws must, then, have the opportunity to evaluate the

'`' Pitkin (1967), pp. 84-85: "Ideally, it is argued, every man has the right to govern him-
self, or at least to participate in decisions which affect his interests. In a small communiry
this ideal can be achieved through direct democratic action; political decisions can be
reached in an assembly of all the people. But the size and extent of modern states make
this ideal impossible, and so representation is introduced as the best approximation to it,
a way of allowing each man to participate by proxy."
bc Carl Schmitt, Verfassungslehre, Duncker St Humblot, Berlin, 1970 (1928), p. 206.
h' Schmitt (1970), p. 206: "Es gibt zunáchst keinen Staat ohne Repr~sentation. In einer
restlos durchgefuhrten unmittelbaren Demokratie, in der das `ganze Volk', d.h. alle akti-
ven Staatsburger, auf einem Pla[z wirklich versammelt ist, entsteht vielleicht der Eind-
ruck, hier handele das Vblk selbst in seiner unmittelbaren Anwesenheit und Identit~t als
Volk und von einer Repr~sentation kbnne nicht mehr die Rede sein. (...) In Wahrheit
handeln ául3erstenfalls nur alle erwachsenen Angehbrigen des Volkes und nur in dem
Augenblick, in welchem sie als Gemeindc oder als Heer versammelt sind. Aber auch alle
aktiven Staatsburger zusammen genomen, sind nicht als Summe die politische Einheit
des Volkes, sondern reprásentieren die politische Einheit, die uber eine r~umlich
zusammengebrachte Versammlung und uber den Augenblick der Versammlung erhaben
ist."
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claim made by those who are the law authors, which, in more concrete
terms means that they have to possess the opportunity to judge the ve-
racity of the law authors' claim to represent the interest of the whole
people through periodically held elections. From this standpoint, it
could, then, be argued that periodic elections are occasions during which
legislative claims could be both made and verified, which, in turn, ex-
plains why the cycle of periodic elections must be kept open perma-
nently. In other words, if laws must always be made to the benefit of the
people as a whole, then those of whom this body is composed must also
always have the opportunity to decide whether and to which extent
these laws have indeed achieved the aim they are drafted to achieve. In
the case that they are judged to have been beneficial to the people as a
whole, these laws could be considered democratically legitimate. The
representation of the sovereign people in legislative matters, therefore,
not only requires that law authors make the claim to act in the people's
general interest, but also that the law subjects who comprise this body
have the opportunity to act as the final arbiter on the question whether
this claim is somehow grounded in reality.

Underlying the cyclic process of claims and verifications by means
of which legislation could be legitimized is the tacit assumption that the
people would include all those who may fall within its sweep. This as-
sumption, in turn, is what justifies the restriction of the legal right to
participate in the aforementioned process to those who belong to the
people. As long as it could be assumed without any controversy that the
people are sufficiently inclusive in the sense outlined above, we are per-
mitted to consider laws, which have gone through the process of claims
by lawmakers, and verifications by citizens, as democratically legitimate.
The difficulty here, however, is that the people cannot be assumed to be
that inclusive. As already pointed out in the preceding paragraph, the
number of law subjects affected by legislative claims made in the name
of the people is always larger than the number of those included in the
circle of citizens of whom the people are composed. This means, then,
that when lawmakers claim to legislate in the general interest of the peo-
ple, they are acknowledging that, at least in principle, they do not take
into account the interest of those who are excluded from this body. The
excluded may actually enjoy some benefits that the enacted laws deliver,
but they are not those to whose benefit laws are primarily made. Pre-
cisely because these excluded persons are not considered to be the in-
tended beneficiaries of legislation, they are not legally permitted to par-
ticipate in the electoral process through which law subjects could decide
whether legislation has indeed been beneficia] to them, as claimed by
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lawmakers. The exclusion of those who do not belong to the people
from both the lawmakers' considerations, and the process through
which law subjects could hold lawmakers accountable is problematic
from the perspective of democracy understood as popular self-
legislation, because it is impossible to justify this double exclusion in
terms of mutual consent, the main principle upon which the conception
of democracy as popular self-legislation is based. In order to make pos-
sible the enactment of laws on the authority and in the general interest
of the people, it is, as we have seen in the preceding paragraph, necessary
to determine first who are to be included in and who must be excluded
from this body. Since the decision to exclude particular persons from the
people could not have been taken with their consent, it cannot be said
that that decision had been arrived at in a way consistent with the prin-
ciple that those affected by a decision must have the opportunity to give
their assent to it. The people that are supposed to serve as legislation's
source of democratic legitimacy have, in other words, been created in a
democratically illegitimate way themselves. When individual voters or
elected legislators invoke the people to lend legitimacy to the laws they
enact, they are, therefore, invoking the authority of a body that stands in
need of legitimacy itself. The paradox that the people, the source from
which the democratic legitimacy of all laws must flow, could only have
been established in a democratically illegitimate way themselves is most
clearly observable in the constitution, the legal document in which is
codified the pre-popular decision on the question as to who are to be
included in and who must be excluded from this body.~2 As Peter Cald-
well has put it,

The sovereign source of law was the people, stated the consti-
tution. But constitutional articles defined who "the people"
was and how its will was to be expressed. The foundation of
the constitutional system, "the people", seemed to be created
by the system.G3

In other words, if democracy were conceived as popular self-legislation,
then the people cannot even enact the most fundamental law that deter-
mines their own composition themselves.~; As is the case with statutory

`''- Peter C. Caldwell, PopularSovereignty and the Crisis of German Constitutiona! Lav;~:
The Tbeory f~ I'ractice ofWeimar Constitutionalism, Duke University Press, 1997, p. 85.
`' Caldwell (1997), p. 85.
h' Dyzenhaus (1999), p. 54: "Thus it is not the people but the bearers of constitutive
power who act and their decision is the constitutive one. But how can the political unit
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legislation, constitutional legislation could only be enacted by others.b'
Since the people are considered the highest source of legitimacy within
the normative framework of democracy understood as popular self-
legislation, those who do so must, as is the case with those who make
statutory laws, claim to act on the authority and in the general interest
of the people, although it is through the pre-popular action of these con-
stitutional legislators that this sovereign body is created.bb When they are
creating the people that henceforth must serve as statutory legislation's
ultimate source of democratic legitimacy, constitutional legislators

must therefore speak and act in the name of the people before
receiving the people's own sanction, in an attempt to call the
people into being and form their generality from a not-yet-
fully-democratic position.`''

From the standpoint of democracy as popular self-legislation, it could be
argued that the circumstance that people were created by self-styled rep-
resentatives who could not possibly have possessed the popular authori-
zation to do so is not necessarily problematic. As long as all those who
are affected by the constitutional decision to create the people have the
legal opportunity, either directly or indirectly, to ratify this decision af-
ter it had been taken, the case could be made that the people, albeit ret-
roactively, have been created in a democratically legitimate way. But the
problem, as you may recall, is that not all affected persons can be al-
lowed to take part in this ratification process. Only those whom consti-
tutional legislators have included in the people, that is, those whom they
have designated as citizens, are legally permitted to do so. Those whom
constitutional legislators have unilaterally excluded from the circle of
citizens that constitute this body are denied the legal opportunity to par-
ticipate in the ratification process. The exclusion of those who do not
possess citizenship from the process through which the constitutional
creation of the people could be ratified is precisely what burdens the
birth of this body with an original sin, which, in turn, would cast a
shadow of illegitimacy over statutory laws that from then on would be

which is constituted by the decision also provide the basis that legitimates that very deci-
sion?"
`" Bert van Roermund, "Sovereignty: Unpopular and Popular", in: Neil Walker (ed.),
Sovereignty in Transition, Hart Publishing, Oxford, 2003, p. 47.
`'`' Keenan (2003), p. 52: "If `the people' ever come into existence, it can only be in the
form of claims made about them, on their behalf, or in tbeir name." (Emphases sup-
plied.)
b' Keenan (2003), p. 12.
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enacted on its authority. For, if the claim by individual voters or elected
legislators to make these laws in the general interest of the people as a
whole could be construed as their implicit refusal to take into account
the interest of those excluded from the people, then this refusal cannot
possibly be traced to the assent from those affected by it. Precisely be-
cause they do not belong to the people, these excluded persons cannot
legally consent to the refusal by lawmakers to take into consideration
their interest, nor is it possible to retroactively construe their consent to
this refusal. The refusal to represent their interest is, simply, unilaterally
imposed upon them. In conclusion it could, therefore, be said that the
key problem with democracy understood as popular self-legislation is
not the people's inability to enact legislation, either statutory or consti-
tutional, themselves: What really pulls the rug out from under the feet of
this democracy conception is the circumstance that not all those who
may come within the sweep of laws enacted in the name of the people
are granted the legal opportunity to hold the people's self-appointed
agents who have enacted these laws accountable for their legislative ac-
tions. After all, those to whom constitutional legislators have denied
citizenship at the birth of the people, are neither permitted to participate
in the process through which the original decision on the composition of
the people could be ratified, nor to take part in the electoral process via
which legislative claims that henceforth are made on the authority of this
sovereign body could be verified, although the legal opportunity for
those affected by a particular decision, in the form of either constitu-
tional or statutory law, to (retroactively) sanction it, is what makes this
decision legitimate from the standpoint of democracy understood as
popular self-legislation.

Viewed from the perspective of democracy as legislative self-
restraint, the failure by lawmakers, be they individual voters or elected
legislators, to speak and act in the interest of those excluded from the
people does not need to be problematic. Within the normative frame-
work of this democracy conception, the people are no more than a part
of a larger whole, which is the population. When lawmakers claim to
legislate in the general interest of the people, they are, therefore, admit-
ting that they only intend to act to the benefit of a particular section
among all those affected by the laws they enact. But, although the citi-
zens of whom the people are composed do constitute the majority
among the population, that mere fact, as already argued in the preceding
paragraph, does not authorize their legislative agents to neglect the in-
terest of the population's minority who does not possess citizenship. In
order to render their legislation legitimate, these lawmakers must, then,
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grant the minority of law subjects, whose interest they refuse to take
into account, a legal opportunity to rectify that refusal. The legal oppor-
tunity for the population's minority without citizenship to do so consti-
tutes the self-restraint that those who claim to act in the name of the
population's majority must exercise to render their legislation democ-
ratically legitimate. This means, then, that, from the standpoint of de-
mocracy as legislative self-restraint, the legitimacy of laws does not ul-
timately depend on the question whether the interest of all those af-
fected by legislation has been taken into account by lawmakers, but on
the question whether thc circle of law subjects, in whose interest law-
makers must claim to act, could be expanded to include those who were
formerly excluded thcrefrom. As long as lawmakers are prepared to
grant minority members among the polity's population who are ex-
cluded from the people the legal opportunity to join this body through
the progressive extension of citizenship, we could argue that laws en-
acted in the name of the people are democratically legitimate.

The alternative way through which laws are to be legitimized
within the theoretical confines of democracy understood as legislative
self-restraint would, in turn, yield a corresponding answer to the ques-
tion who, for which reason, ought to possess the sovereign power to
make laws in a polity that is based on this democracy conception. In
view of the condition that majority legislation must meet in order to be
classified as democratically legitimate, we could argue that this power
should belong to that legislative majority that is prepared to maintain
the legal opportunity, for those whose interest it has refused to take into
account, to gain access to the body in whose interest laws must be en-
acted. The law authors of whom this majority are composed, therefore,
do not owe their authority to impose coercive public measures upon
others, to the circumstance that they could credibly claim to act in the
interest of all those affected by their legislative actions, as is the case
within the conception of democracy as popular self-legislation: they owe
it to the opportunity they grant to those whose interest they refuse to
represent to rectify that refusal through the gradual process of majority
formation.~g Should that opportunity remain legally secured, then we are
entitled to consider these actual lawmakers as the legitimate possessors
of sovereignty in a democracy conceíved as legislative self-restraint.

bx Compare Van Roermund (1996), p. 50: "Democracy as an ideal, to summarise, is not
self-legislation tout court, but self-legislation with an ín-built account of what the self
does not represent."
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4. Institutional Implications

The insight that lawmakers are agents who could only speak and act in
the name of the population's majority, and who, for precisely that rea-
son, must permit this body's minority members to join that majority in
order to lend democratic legitimacy to their legislation, now enables us
to throw a more specific look at the concept of basic rights, and the doc-
trine of separation of powers through which the exercise of these rights
could be secured. From the perspective of democracy as legislative self-
restraint, the case could be made that, contrary to what Jurgen Haber-
mas, for instance, has argued, basic rights are not rights that every mem-
ber of a polity must grant to one another if they want to regulate their
common life by means of positive laws, but rights that the majority must
grant to the minority in order to maintain a democratic society. Basic
rights are, in other words, essentially minority rights.`'' If we, for the
sake of simplicity, were to proceed on the assumption that democracy is
parliamentary democracy, then we could argue that it is the primary
function of basic rights to ensure that minorities among the polity's
population have the opportunity to become part of its majorities, for
majority formation is, as already pointed out in the preceding paragraph,
the relatively shortest way via which the interest of minority members
could be secured. This means, first of all, that basic rights must make it
possible for the population's minority members, who do not possess
citizenship, to join its majority of citizens that constitute the people in
whose general interest lawmakers must claim to act.'~ Within the círcle
of citizens themselves, basic rights must enable citizens who are subject

h`' Kelsen (2000), p. 100: "The parliamentary majority principle is perfectly suited to pre-
venting class rule. It is telling that experience has shown it to be compatible with protec-
tion of minorities. For the concept of a majority assumes by definition the existence of a
minority, and thus the right of the majority presupposes the right of a minority to exist.
From this arises perhaps not the necessity, but certainly the possibility, of protecting the
minority from the majority. This protection of minorities is the essential function of the
so-called basic rights and rights offreedom, or human and civil rights guaranteed by all
modern constitutions of parliamentary democracies." (Emphases supplied.)
'~ This is an argument that might have got the blessing of Kelsen himself. See his remark
on the constitution of Soviet Russia ar. Kelsen (2000), p. 91: "[E]xperience with the latest
constitutional developments shows that political rights need not be linked with citizen-
ship. Thus the constitution of Soviet Russia, breaking down thousand-year-old barriers,
grants full political equality to foreigners working in Russia. In the legal development
characterized by the extremely slow progress of human thought, in which aliens origi-
nally were outlaws and later received civil equality gradually and step by step, but today
continue to lack political rights almost everywhere, the Soviet consitution has thus
wrought a deed of historical significance."
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to legislative claims to verify the veracity of those claims, which ulti-
mately means that they must be able to dismiss those who claim to legis-
late in their interest at periodically held general elections, in the case that
the performance of these legislative agents is deemed to be insufficiently
satisfactory. Since incumbent legislative agents have usually been voted
into office by a majority of the electorate at the previous general elec-
tion, those citizens who want to hold them accountable must attempt to
form a new majority among this body of voters in order to achieve their
aim. From this point of view, it could, then, be said that the key function
of basic rights among citizens themselves is to guarantee that those citi-
zens who belong to the defeated minority among the electorate could
transform their faction into a new majority, so that they are able bring
into office lawmakers whom they believe will serve their interest better
than those they have decided to lay off. Through their possibility to dis-
charge legislative agents whom they no longer trust by way of majority
formation, citizens could ensure that these agents' claim to act in their
general interest would not remain empty. Therefore, if the democratic
legitimacy of laws requires that lawmakers act to the benefit of all those
affected by thcir legislation, and if majority formation is the mechanism
through which lawmakers could be compelled to do so in the relatively
most effective way, then we could argue that basic rights are constitutive
to the democratic legitimacy of laws. It is precisely these rights which
must first ensure that minority members among the polity's population
who are not citizens could acquire citizenship, after which these same
rights have to make it possible for them to join the electoral majority, so
that they could ultimately exercise influence upon those who make laws
affecting them. In this sense, it could justifiably be said that basic rights
constitute one of the institutional manifestations of the self-restraint,
which lawmakers who usually rely on the population's majorities must
exercise towards its minorities, in order to bestow legitimacy upon the
legislative measures that they impose upon this body as a whole.

Given the crucial function that they have to perform in law's le-
gitimization process, it goes without saying that these rights must be
granted an extraordinarily high level of protection, in particular, protec-
tion against potential violation by those who have been voted into office
by the electoral majority to make laws. Basic rights are, after all, the
rights that must help those belonging to the oppositional minority to
dethrone incumbent legislators who are holding the power to enact laws.
The effective enforcement of these rights will, therefore, call for another
institutional manifestation of legislative self-restraint, which, in turn,
will require us to look at the Trias Politica from a normative standpoint
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other than the one rooted in the conception of democracy as popular
self-legislation. For, if wc were to remain within the theoretical confines
of this traditional conception, then we cannot defend the activist attitude
that the judiciary would have to display to shield the minority's sphere
of rights from possiblc invasions by the majority that is virtually always
in control of both the legislative and executive branches of government.
In order to justify this "judicial activism in the protection of minori-
ties"," we shall have to approach the separation of powers from the
same alternative standpoint as that which we have adopted in our rein-
terpretation of basic rights.

The separation of powers has traditionally been viewed as a device
by means of which the abuse of government power could be prevented.
In order to avoid such an abuse, it is, so the argument roughly runs, im-
perative that the possession of government power be divided among dif-
ferent branches of government that both operate separately from each
other, and are authorized to keep each other in check.'' Legislators
should, therefore, not be allowed to execute the laws that they have
made. And those who have been assigned the executive task must, in
turn, be subject to the control by independent judges, who, it is almost
needless to point out, ought to enforce the legal norms that others have
enacted." "[T]he great security against a gradual concentration of the
several powers in the same department, consists in giving to those who
administer each department, the necessary constitutional means, and
personal motives, to resist encroachments of the others," James Madison
wrote in the 51`hFederalist.'~ "The provision for defence," he continued,

must in this, as in all other cases, be made commensurate to the
danger of attack. Ambition must be made to counteract ambi-
tion. The interest of the man must be connected with the con-
stitutional rights of the place. It may be a reflection on human
nature, that such devices should be necessary to controul the
abuses of government. But what is government itself but the
greatest of all reflections on human nature? If inen were angels,

" Robert M. Cover, "The Ori~;ins of Judicial Activism in the Protection of Minorities",
91 Yale Law Journal, p. ] 296 (1982).
'' James Madison, "The 51'~' Federalist Paper", in: Alexander Hamilton, James Madison
and John Jay, The Federalist Papers, ed. ~ introd. Garry Wills, Bantam Books, New
York, 1982 (1787-1788), PP. 261-262.
" For a sophisticated discussion of the doctrine of scparation ol powers, see: W.J. Wit-
teveen, Even~~icht van Machten, W.E.J. Tjeenk Willink, Zwolle, 1991.
" Madison (1982), p. 262.
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no government would be necessary. If angels were to govern
men, neither internal nor external controuls on government
would be necessary. In framing a government which is to be
administered by men over men, the great difficulty lies in this:
You must first enable the government to controul the gov-
erned; and in the next place, oblige it to controul itself.75

If this doctrine were applied within the normative framework of democ-
racy as popular self-legislation, then the process of checks and balances
among the legislative, executive and judicial departments of government
outlined above could only legitimately take place on the basis of a con-
stitution that has been enacted on the authority of the people, which
means that the people must be construed to have been the author of con-
stitutional articles spelling out what constitutes an abuse of power, and
which actions could be taken by which branch of government to rectify
it. The people's authorship of these articles is what provides the democ-
ratic justification for the measures to which the three departments of
government aforementioned could take recourse to keep one another
under control. The demand for such justification is acutely felt in cases
where the non-elected judiciary has to invalidate decisions taken by the
two other elected branches of government, which are usually occupied
by the majority. Because they possess the power both to make and exe-
cute laws, majority members may, it has been generally assumed, yield
to the temptation to abuse their power at the expense of the minority
that they have defeated. In order to prevent, and if needed, to rectify
such an abuse, the judiciary must be granted the power to strike down
either executive or legislative decisions that it deems to have violated
constitutional provisions that are designed to protect the minority
against the majority.'~ But although the judicial competence to invalidate

's Madison (1982), p. 262.
"' It is relatively safe to entrust judges with this immense power, because the judiciary is
"the least dangerous" among the three branches of government, Alexander Hamilton
had argued. "Whoever attentively considers the different departments of power must
perceive, that in a government in which they are separated from each other, the judici-
ary, from the nature of its functions, will always be the least dangerous to the political
rights of the constitution; because it wil) be least in a capacity to annoy ur injure thcm.
The executive not only dispenses the honors, but holds the sword of the community.
The legislature not only commands the purse, but prescribes the rules by which the du-
ties and rights of every citizen are to be regulated. The judiciary on the contrary has no
influence over either the sword or the purse, no direction either of the strength or of the
wealth of the society, and can take no active resolution whatever. It may truly be said to
have neither FORCE nor WILL, but merely judgment; and must ultimately depend
upon the aid of the executive arm even for the efficacy of its judgments," he pointed out
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both executive and legislative decisions is deemed necessary for minority
protection, it is nevertheless perceived as problematic from the democ-
ratic point of view." That is especially true in cases when judges decide
to set aside laws, which the majority among elected legislators have en-
acted, but which they deem to have gone beyond the limits established
by the constitution. Wíthin the normative framework of democracy un-
derstood as popular self-legislation, it has, after all, been traditionally
assumed that

the sovereignty of the people is expressed in their election of
representatives to Parliament, which then decides on the con-
tent of the laws, which judges, as unelected officials, are bound
to apply.'g

Therefore, when judges not only refuse to apply a particular law, but
also invalidate it on the grounds that its content is inconsistent with the
constitution, the impression may emerge that they have infringed on the
sovereignty of the people, which, in other words, means that their action
may have been democratically illegitimate. This impression is, according
to Alexander Hamilton, not accurate. "The interpretation of the laws is
the proper and peculiar province of the courts," he famously argued in
the 78`h Federalist.79

A constitution is in fact, and must be, regarded by the judges as
a fundamental law. It therefore belongs to them to ascertain its
meanings as well as the meaning of any particular act proceed-
ing from the legislative body. If there should happen to be an
irreconcileable variance between the two, that which has the
superior obligation and validity ought of course to be pre-
ferred; or in other words, the constitution ought to be pre-
ferred to the statute, the intention of the people to the inten-
tion of their agents.g~

in: Alexander Hamilton, "The 78th Federalist", in: Alexander Hamilton, James Madison
and John Jay, The Federalist Papers, ed. 8~ intro. Garry Wills, Bantam Books, New
York, 1982 (1787-1788), pp. 393-394.
'' Alexander M. Bickel, The Least Dangerous Brancb: The Supreme Court at the Bar of
Politics, Yale University Press, ]986 (1962 ), pp. 16-17.
'~ Dyzenhaus, (1999), p. 115.
79 Hamilton (1982), p. 395.
Y~ Hamilton, (1982), p. 395.
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The competence of judges to review legislation is, in other words, not
undemocratic, for in doing so, they are only executing a task, which the
democratically established hierarchy of legal norms has assigned to
them. If they were to conclude that a law, which the legislative majority
has enacted, must be invalidated in order to safeguard the rights of mi-
nority members whom constitutional authors have singled out for pro-
tection, then their invalidation of that law cannot be deemed illegitimate
from the perspective of democracy understood as popular self-
legislation, because it could be said that this action has been authorized
in advance by the people themselves.81 In striking down majority legisla-
tion that they judge to have transgressed the boundaries drawn by con-
stitutional authors, courts are simply enforcing democratically enacted
provisions, as is the case with the judicial enforcement of any other legal
rules.

Implicit to this argument in defense of judicial review's democ-
ratic character is, then, the requirement that judges stick closely to the
letter and the spirit of the constitution, which means that they should
not invalidate laws that the majority has enacted, when there are no clear
constitutional provisions authorizing them to do so.R' They should, in
other words, not protect defeated minorities against prevailing majori-
ties if the constitutional authorization for such protective action cannot
be solidly established. That authorization and the construed will of the
people underlying it are, after all, what constitutes the democratic justi-
fication for the competence of the non-elected judiciary to shield these
minority members from the laws that the majority among elected law-
makers have intended to impose upon them. Inherent to the demand
that the judicial protection of minorities be based on a clear constitu-
tional mandate is, therefore, thc inability of courts to legitimately offer
sheltcr to those minorities whom constitutional authors have refused to

"' "But the word `people' so used is an abstraction. Not necessarily a meaningless or a
pernicious one by any means; always charged with emotion, but nonrepresentational -
an abstraction obscuring the reality that when the Supreme Court declares unconstitu-
tional a legislative act or the action of an elected executive, it thwarts the will of repre-
sentatives of the actual people of the here and now; it exercises control, not in behalf of
the prevailing majority, but against it. That, without mystic overtones, is what actually
happens. [t is an altogether different kettle of fish, and it is the reason the charge can be
made that judicial review is undemocratic," Alexander Bickel has argued in: Bickel
(1986), pp. 16-17
s' Robert H. Bork, "Neutral Principles and Some First Amendment Problems", 47 Indi-
ana Lau~ Journal,PP. 10- I 1(1971).
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protect.g' If they, nevertheless, decide to do so, then these courts would
expose themselves to the allegation of judicial activism, which means
that they could be accused of having thwarted the will of the legislative
majority without being authorized to take this step by the people them-
selves.g; The dilemma in which judges are caught when they want to
protect a minority not explicitly singled out for protection in the consti-
tution against what they deem to be an abusive law is, then, that they
must either leave that particular minority at the mercy of the legislative
majority, or have to take recourse to an action that is deemed patently
unwarranted within the normative framework of democracy conceived
as popular self-legislation.~s

Since the dilemma to which judicial activism has given rise stems
mainly from the fact that judges are appointed and life-tenured power
holders, whereas legislators are democratically accountable government
officials, one may be tempted to think that its resolution could be found
in an elected judiciary. But, that would be a grave mistake. The reason
why the judiciary of a democratic polity must be shielded from electoral
politics is the generally valid assumption that insulation from majori-
tarian pressures would enable it to act as a countermajoritarian force in
defense of minorities.~b If prospective members of the judiciary must
rely on majoritarian support to be voted into office, or if its incumbent
members have to maintain the same kind of support in order to preserve
their judicial position, then that would seriously, if not fatally, compro-
mise the ability of courts to shield minorities in general, and minorities
not singled out for constitutional protection in particular, from abusive
majority legislation.87 Therefore, if we want to enable the judiciary to
protect minorities that could only rely on its power for their protection
against abuses by the majority, then we must attempt to justify its activ-
ism in defense of these minorities in democratic terms, rather than trying

Y' Robert H. Bork, The Tempting of America: The Political Seduction of tbe Lazc, The
Free Press, New York, 1990, p. ] 96.
y{ Bork (1990), pp. 60-61.
"' Bork (1971), p. 1 I: "In Lochner, Justice Peckham, defending liberty from what he con-
ceived as a mere meddlesome intcrference, asked, `[A]re we all (...) at the mercy of legis-
lative majorities?' The correct answer, where the Constitution does not speak, must be
`yes'." (Internal footnote omitted.)
K`' Bork (1990), p. 5; Christopher F. Zurn, "Deliberative Democracy and Constitutional
Review", 21 Lav,~ ~ Philosophy, pp. 468-469 (2002).
"' Bork (1990), p. 5: "Federal judges, alone among our public officials, are given life ten-
ure precisely so that they will not be accountable to the people. If it were otherwise, if
judges were accountable, the people could, when the mood seized them, alter the separa-
tion of powers, do away with representative government, or deny basic freedoms to
those out of popular favor."
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to strengthen its normative position vis-à-vis the legislature through the
device of elected judgeship.

We may be able to find this justification within the theoretical
confines of democracy understood as legislative self-restraint. If the in-
stitution of judicial review itself were defended on the basis of this de-
mocracy conception, then it could be argued that judicial activism in the
protection of minorities does not necessarily constitute a legitimacy
problem.

In the case that democracy is understood in that alternative way,
the legitimacy of laws does not, it will be recalled, depend on the ques-
tion whether they have been self-imposed by those affected by them,
but on the question whether those who are subject to these laws possess
a legally institutionalized opportunity to change or abolish them. Within
a political unit that is based on the principle of legislative self-restraint,
the majority of its members are, therefore, only entitled to impose laws
upon all unit members, if minority members who have opposed their
enactment could escape from them through the process of majority for-
mation. From this standpoint, basic rights and the separation of powers
could, then, be primarily viewed as the devices through which the mi-
nority's opportunity to liberate itself from majority legislation is to be
secured. This view would, in turn, call for a vigorous enforcement of
basic rights on behalf of the minority by independent and powerful
courts of law against both the executive and the legislative branches of
government, since, as we all know, these two branches are usually occu-
pied by the majority. In other words, if democracy were understood as
legislative self-restraint, then it falls upon the judiciary the task of safe-
guarding the minority from potential abuses by the majority. It must, in
John Hart Ely's words, prevent that those in power are able to "chok[e]
off the channels of political change to ensure that they will stay in and
the outs will stay out".88 By defending the basic rights of minority
members against possible invasions by the majority-dominated legisla-
tive and executive branches of government, independent judges must
enable them to realize their political autonomy by means of the majority
formation process. This more specific interpretation of the doctrine of
the separation of powers has as its consequence that, when judges decide
to strike down a piece of legislation which they perceive as a threat to
these rights, we may be able to argue that their action is democratically
legitimate, not because it is rooted in a"higher law", as is the case within

d" John Hart Ely, Democracy and Dístrarst.~ A Theory of Judíc:al Revieu,~, Harvard Uni-
versity Press, 1980, p. 103.
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the traditional framework of democracy understood as popular self-
legislation,8`' but because their action helps to preserve the process of
majority formation by minority members, which constitutes the legiti-
macy basis of majority legislation itself. In nullifying a law that is
deemed obstructive, or even destructive to this process, the judiciary
may, therefore, have thwarted the will of the incumbent majority, but its
action is arguably consistent with the majority principle, which, as out-
lined in the preceding paragraph, provides minority members the rela-
tively shortest route to legislative authority.

This alternative defense of judicial review would now enable us
to look at the problem of judicial activism in the protection of minorities
from a point of view other than that which is rooted in the conception
of democracy as popular self-legislation we have discussed above. A
judge could, as previously noted, be said to have adjudicated constitu-
tional disputes in an activist way, when she strikes down legislation
without the express authorization to do so from those who have drawn
up the constitution in the name of the people.9C From the perspective of
democracy conceived as popular self-legislation, her action is extremely
problematic, since within this perspective the people are viewed as the
final source of authority to whose will every government action, be it
legislative, executive or judicial, must be traced back. When courts de-
cide to shield from majority legislation a minority whom constitutional
authors, on the people's behalf, have refused to protect against such leg-
islation, it could be said that they have acted in a democratically illegiti-
mate way. This judicial conduct would, however, look much less ille-
gitimate, in the case that we approach it from the perspective of democ-
racy understood as legislative self-restraint. Viewed from this angle, the
people would not appear to us as a sovereign body in whose will all ju-
dicial decisions must ultimately be rooted, but merely as a faction of a
larger whole: the faction of citizens among all the polity's residents. This
insight on the people would, in turn, yield the consequence that when
constitutional authors decide to exclude a particular minority among the
polity's total population from protection against potential abuse by the
majority of elected legislators, their decision cannot be considered as an
indisputably legitimate provision, which the legislative majority could
rely upon when they want to hand down a law against that minority,
and which the non-elected judiciary must strictly follow in reviewing
that piece of legislation. After all, a decision that constitutional authors

"`' Bruce Ackerman, "Constitutional Politics~Constitutional Law", 99 Yale Laz,~ Journal,
pp. 461-462 (1989).
vJ Bork (1990), p. 15.
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have handed down in the name of the people is, at most, a decision taken
on behalf of the polity's majority who possesses citizenship. This deci-
sion, therefore, is not democratically legitimate in itself, but would have
to acquire that legitimacy through the authorial self-restraint which is
institutionalized in the protection that activist judges could confer on
the excluded minority aforementioned.

There are, arguably, two implications for the proper scope of ju-

dicial activism, which could be drawn from the insight that constitu-

tional and statutory laws enacted in the name of the people are laws en-

acted in the name of the majority faction of a more encompassing unit.

First, the judiciary could legitimately strike down any statutory law it

considers to be an impediment to the gradual process of majority forma-

tion by the population's minority members, despite the absence of a

clear constitutional warrant to do so, If majority legislation, either con-

stitutional or statutory, derives its democratic legitimacy from the proc-

ess of majority formation by minority members, then judges should be

entitled to remove or to circumvent any obstacle created by the prevail-

ing majority to block that gradual process, regardless of the question

whether the majority concerned is the majority of the legislature, the

majority of the electorate, the majority of the people or the majority of

the population, that is, the people themselves. For, "unblocking stop-

pages in the democratic process is what judicial review ought preemi-

nently to be about," as Ely has contended in his Democracy and Dis-

trust.y'
The legal basis for this judicial activism in the protection of mi-

norities could, arguably, be provided by an expansive interpretation of
the basic rights that are codified in the constitution.9'̀ Precisely because
these rights could be viewed as rights that are designed to protect the
population's minorities against this body's majorities, agents of these
majorities cannot legitimately insist that the judiciary must limit itself to
an application of these rights, in the way constitutional authors have in-

tended them to be applied, in the adjudication of conflicts between ma-
jorities and minorities, since constitutional authors themselves are the
representatives of the largest majority faction, which comprises other
smaller majority factions. If basic rights should be seriously considered

`" Ely (1980), p. 117.
`'' This has traditionally been the strategy pursued by American judges, among others, to

offer protection to minorities. For a vigorous condemnation of this judicial practice

from the perspective of democracy understood as popular self-legislation, see Raoul

Berger, Government by Judiciary: The Transformation of the Fourteenth Amendment,

Liberty Fund, Indianapolis, 1997 (1977). See also Bork (1990), pp. 196-198.
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as one of the devices by means of which the self-restraint of the popula-
tion's majorities towards that body's minorities is given institutional
shape, then the final decision with regard to their scope ought to be left
to an institution that could be deemed as more or less independent from
the majorities against whom these rights are to be enforced.

The second implication to the aforementioned insight is that
courts may be entitled to invalidate legislation that is directed at minori-
ties who are so hated or so unpopular among the rest of the society "that
they are virtually excluded from all attempts at coalition building,"
which means that they are "unable to marshal enough votes to protect
their interest."y' Since it is obvious that these minorities cannot escape
from "the whims of the `majority"' to which they may be subjected
through the process of majority formation,94 the case could be made that
the judiciary should be entitled to shield them from the laws that the
majority decides to enact at their expense. In accepting an institutional
arrangement by means of which permanent minorities could be de-
fended against abusive majority legislation, the majority is, arguably,
exercising a form of self-restraint that would strengthen, rather than un-
dermine, its right to make laws in general.

From this standpoint, it is, then, not difficult to see why we
could consider as democratically legitimate the doctrine of "discrete and
insular" minorities,95 which the U.S. Supreme Court had formulated in
1938 to provide judicial shelter to minorities who cannot defend them-

~' Larry G. Simon, "The Authority of the Framers of the Constitution: Can Originalist
lnterpretation Be Justified?", 73 Cali~ornia Law Revie2;.~, p. 1509 (1985).
`" Simon (1985), p. 1509.
vs United States v. Carolene Products. Co, 304 U.S. 144 (1938) at 152-153, footnote 4:
"There may be narrower scope for the presumption of constitutionality when legislation
appears on its face to be within a specific prohibition of the Constitution, such as those
of the first ten Amendments, which are deemed equally specific when held to be em-
braced within the Fourteenth (...). It is unnecessary to consider now whether legislation
which restricts those political processes which can ordinarily be expected to bring about
repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny
under general prohibitions of the Fourteenth Amendment than are most other types of
legislation (...). Nor need we inquire whether similar considerations enter into the re-
view of statutes directed at particular rcligious (...) or national (...) or racial minorities
(...): whether prejudice against discrete and insular minorities may be a special condi-
tion, which tends seriously to curtail the operation of those political processes ordinarily
to be relied upon to protect minorities, and which may call for a correspondingly more
searching judicial inquiry."
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selves against hostile legislation via the electoral process.96 A minority, as
Lewis Powell has explained,

is discrete because it supported or opposed legislation not sup-
ported or opposed by the majority. It is insular because it was
unable to form coalitions with other groups that would have
enabled it to achieve its desired ends through the political proc-

,,,css.

Viewed from the perspective of democracy conceived as popular self-
legislation, the judicial protection of these minorities is normatively
problematic, since such protection would require non-elected judges to
make a political decision with regard to the question as to which minori-
ties should be qualified as discrete or insular.98 That decision is political
in the sense that it cannot possibly be derived from a preformed norm,
which constitutional authors have codified in the polity's basic law.9`' If a
particular minority has been explicitly singled out for protection by
those who have drawn up this charter, then judges could rely on the will
of constitutional authors, as that has been laid down in a particular pro-
vision, to strike down any piece of legislation that they deem to have
violated the rights of that minority, regardless of the question whether it
could protect itself in the political process or not.'~~ The need for the
judiciary to designate minorities who are not simply losers, but perpet-
ual losers in this process for special protection,'~' implies that these mi-
norities have been denied that protection by those who have framed and
ratified the polity's constitution in the name of the sovereign people.'~'
The judicial invalidation of laws directed against them would, therefore,
inevitably provoke the troubling question: By what right could non-
elected judges shield these minorities from measures that the majority of

`'b John Hart Ely's Democrary and Dzstrust is, of course, the most famous theoretical
elaboration of this judicial doctrine. For a critical discussion of Ely's theory, see Bork
(1990), pp. 194-199.
`" Lewis F. Powell, Jr., "Carolene Products Revisited", 82 Columbia Lazu Reruiezu, p.
1090 (1982).
`'" Bork (1990), pp. 60-61.
`'`' Bork (1990), pp. 197-198; Caldwell (1997), p. 1] 1.
"~ Bork (1990), p. 60.
~~~ Cover (1982), p. 1296: "`Discrete and insular' minorities are not simply losers in the
political arena, they are perpetual losers."
'~' Bork (1990), p. 60.
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elected legislators,'~' by the silence of constitutional authors, are allowed
to enact?'~~

The same act of judicial activism in the protection of minorities
would, however, appear to be much less democratically problematic, if
we were to approach it from the perspective of democracy conceived as
legislative self-restraint. From this point of view, it could, after all, be
argued that since the people only make up the majority of the polity's
population, those who claim to speak and act in their name in constitu-
tional matters are, at most, the representatives of the majority faction of
a larger unit, who, therefore, must exercise self-restraint towards mem-
bers of the minority faction in order to bestow legitimacy on the polity's
basic law that they have enacted. But if these agents of the population's
majority sincerely want to exercise self-restraint towards those who are
members of this body's minority, then they cannot legitimately insist
that they themselves would be the ultimate authority on the question as
to which specific sub-groups among that generic minority deserve to get
special protection, because they are not able to protect themselves
through the majority formation process. This means that the people's
agents must leave the final decision on this question to independent
judges, instead of attempting to retain control on it through the demand
that the judiciary stick closely to the letter and spirit of their own consti-
tution. By allowing an institution that could be considered as relatively
independent from the people to make this political decision, that is, by
allowing the judiciary to determine which specific minorities among the
population's minority at large should get special protection from courts
because they are discrete and insular, the people's agents, that is, the rep-
resentatives of the population's majority, are proving that their self-
restraint also extends to those who are not and who, in all likelihood,
will never be able to hold them accountable in the normal process of ma-
jority formation.

'~' Louis Lusky, By What Right?: A Commentary on the Supreme Court's Po~c~er to Re-
vise the Constitution, Michie Company, Charlottesville, VA, 1975.
'J' Bork (1971), p. I 1.
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5. "The Countermajoritarian Paradox"'os

CHAPTER 4

It can be said that, by assigning courts the task to safeguard the democ-
ratic process and to defend "discrete and insular" minorities we have, in
effect, made them the guardians of law's source of legitimacy itself.
Through their protection of both the cyclic process of majority forma-
tion and minorities who cannot protect themselves via that process,
judges must, after all, make possible the resolution of the tension be-
tween law's coercion and individual autonomy, which, in turn, would
render law democratically legitimate in the eyes of all those who fall
within its sweep. But, if judges were assigned the task to guard law's
source of legitimacy, the obvious question that arises, is, then, by whom
must the guardians themselves be guarded. Who must, in other words,
prevent that the judiciary would abuse the power it is entitled to exercise
in a democracy that is conceived as legislative self-restraint?

This question seems to constitute the Achilles heel of our argu-
ment in defense of judicial activism, because it is virtually impossible to
say who should be given the task to act as the guardian of courts. It does
not make any sense to assign the surveillance of the judiciary to a body,
which is specifically created for that purpose. For, in that case, we would
once again have to face the question whether yet another watchdog in-
stitution must be established to keep an eye on that body itself. Precisely
because it is not possible to fashion an institutional answer to the Quis
custodiet ipsos custodes question in the specific context of judicial review,
this question has often been deployed as an argument against granting to
the judiciary the right to strike down duly enacted laws in the first place.
Whereas, so the argument roughly runs, voters can get rid of legislators
who have abused their power at periodically held elections, there is, ex-
cept in the extremely rare cases of criminal misconduct, virtually no in-
stitutional way to hold life-tenured judges accountable, when they
commit the kind of political offenses for which lawmakers would suffer
punishment at the ballot box.'~`

'~5 Neal Devins, "The Countermajoritarian Paradox", 93 Michigan Law Review, pp.
1433-1459 ( ] 995).
'~`' The impeachment process as that is designed by the authors of the U.S. Constitution
is an exceptionally impractical way to hold judges accountable for the abuses of power
that they allegedly have committed. For a fascinating account of a failed attempt to do so
at the dawn of the American Republic, see William H. Rehnquist, Grand lnquests: The
Historic Impeachments of Justicc Samuel Chase and President Andrev,~ Johnson, Quill,
New York, 1999 (1993).
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Despite the absence of virtually any institutional control on
judges, the case can, however, still be made that we are not taking irre-
sponsible risks in entrusting them with the power to strike down laws
that they deem either to be obstructive to the process of majority forma-
tion, or to have violated the rights of minorities who are not able to de-
fend their rights themselves. Due to structural constraints inherent to
the normative environment within which judges are entitled to exercise
this power, their ability to exercise it recklessly may, arguably, be much
more limited than is feared. Judges are, to begin with, life-tenured
power-holders who must operate in a democratic system, which is based
on the principle that, in general, the right to exercise power should only
belong to those who can be evicted from the seat of power through the
process of majority formation in the case that their eviction is deemed to
have become necessary. The circumstance that judges cannot be re-
moved from office in this way would, as a consequence, make the judici-
ary "a deviant institution" within this system,'~' which, in turn, would
give rise to the thought that the judicial invalidation of laws enacted by
electorally accountable legislators is democratically illegitimate. The rea-
son why this judicial exercise of power could nevertheless be rendered
completely legitimate within the normative framework of democracy as
legislative self-restraint is, as you may recall, the need to preserve the
process of majority formation, and the related need to protect "discrete
and insular" minorities who cannot protect themselves through that
process. If the judiciary could plausibly claim that the nullification of
duly enacted laws is absolutely necessary to achieve these twin goals,
then it would be able to sustain the legitimacy basis that has enabled it to
nullify these measures in the first place.

The judiciary's dependence on the plausibility of these claims is,
as we shall see, what may ultimately prevent it from abusing the power
with which it has been entrusted. In order to defend either the democ-
ratic process or defenseless minorities, judges must, to reiterate the
point, invalidate laws that, usually, have been enacted by the majority
among incumbent legislators. Since this majority owes its right to enact
laws to the circumstance that it can be dethroned by an emerging legisla-
tive majority, the judiciary must justify the invalidation of its laws by
claiming either that these laws are obstructive to the emergence of such a
majority, or that they are harming the interests of politically isolated
minorities who cannot defend their interests themselves. Thís has as its
consequence that when the judiciary claims to have struck down laws

'J' Bickel (1986), p. 18.
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because they were blocking the process of majority formation, its claim
must at least be credible to the new legislative majority that emerges as a
result of its action. The judicial intervention in the political process
would, after all, be instantly recognized as an abuse of power if the
claim, which constitutes its legitimacy basis, were not even believed by
those who are supposed to be its beneficiaries.'~S

In the case that judges attempt to justify their invalidation of major-
ity legislation by asserting to have acted in defense of minorities who
cannot defend themselves via the democratic process, this assertion must
at least be persuasive to the majority among the polity's population. In a
political system where majority formation is widely viewed as the main
mechanism by means of which minorities should try to repeal laws that
they deem to be detrimental to their interests, the judiciary could only
sustain its right to set aside this mechanism on behalf of "discrete and
insular" minorities if it were able to convince the general public that in
some cases such an exceptional step is absolutely necessary to address an
injustice that cannot be addressed by means of majority formation.'~v
This is the reason why the judicial claim to have exercised power in de-
fense of these minorities must be believed by, at least, the majority
among that public. Without their support, the life-tenured judiciary
would most probably not be able to shield, for very long, politically iso-
lated minorities from hostile majorities among electorally accountable
legislators..

The need for the judiciary to maintain the credibility of the claims
which constitute the democratic basis for its exercise of power would,
therefore, give rise to the countermajoritarian paradox that the judicial
invalidation of laws enacted by the incumbent legislative majority must
somehow be accepted as justified by either the emerging majority in the

'~x An excellent example of judicial intervention that would gain the approval of the
emerging legislative majority is provided by the Reapportionment cases in which the U.S.
Supreme Court ordered the rearrangement of outdated and malapportioned constituen-
cies in a number of American states that had enabled the rural minority in those states to
elect the majority in the state legislatures. The new legislative majorities, which came to
power as a result of the Court's reapportionment orders, would "probably have little but
praise for the Court's initiative in this area," Ely has argued in: Ely (1980), p. 121.
'~`' The most famous judicial intervention on behalf of such a minority is, of course, the
U.S. Supreme Court's 1954 decision to strike down school segregation laws in Brozk,m v.
Board of Education (347 U.S. 483 (1954)). Given the prevalence of white hostility to-
wards black Americans at that time, it was most probable that segregation laws would
remain in force "wherever blacks were a minority of the electorate," writes Burt in: Burt
(1992), p. 14.
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legislature or the majority among the general public."~ This paradox is,
arguably, the most important structural constraint that may prevent
judges from using their power for other purposes than the specific ones
for which its use is intended within the framework of democracy con-
ceived as legislative self-restraint. For, if life-tenured judges consistently
fail to generate any form of majoritarian support for their decisions,
then they may provoke retaliatory actions from electorally accountable
power-holders who resent their intervention in the democratic proc-
ess. ~~~

How dangerous reprisals from other branches of government can
be for the survival of the judiciary as an independent institution was
perhaps most dramatically demonstrated by the "Great Constitutional
War" between the conservative U.S. Supreme Court and the liberal
Roosevelt Administration, which took place in the second half of
1930s."' On February 5, 1937, President Franklin D. Roosevelt sent to
the U.S. Congress a legislative proposal which purported, among other
things, to rejuvenate the Court that was composed of nine Justices. "The
President based his case on the argument that the older judges were un-
able to carry a full share of the Court's workload.""' Therefore, if this
bill were enacted into law, then it would give the Presidcnt the right

to appoint to the Court, for each justice who was over seventy
years of age and did not elect to retire, an additional justice, up
to a total number of six. Six of the nine members of the Court
at that time were over seventy years of age, and if none of them
chose to retire, the bill would immediately authorize the presi-
dent to appoint six additional justices so that the membership
of the Court would then total fifteen."}

"o I have dcrived inspiration for this argument from Neal Devins' perceptive discussion
of the abortion rights controversy in the United States. See Devins (1995), pp. 1448-
1459. At some puints in his discussion (particularly at pp. 1451-1455), Devins seems to
suggest that thc U.S. Supremc Court has bccn aUle to defend the women's right to ter-
minate their pregnancies against successive waves of onslaught from legislative majorities
at both the state and federal level, because the majority among thc American people con-
tinues to support this right.
' ~ ~ Bork, (1990), p. 55.
"' For a detailed, critical and hit;hly entertaininl; account of this confrontation, see Wil-
liam E. Leuchtenburg, The Suprcme Court Rehnrn: The Constitntional Reuolution rn the
Age of Roosevelt, Oxford Univcrsity Press, 1995.
"' William H. Rehnquist, The Supreme Court: Hoz;; It Wai, Ho~;~ !t is, William Morrow
and Company, Inc., New York, 1987, p. 220.
"a Rehnquist (1999), p. 133.
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The true reason behind this thinly-veiled attempt by Roosevelt to
"pack" the Court with his own appointees was, of course, the fact that,
in the two preceding years, the Court had repeatedly, if not systemati-
cally, used its power to strike down laws that were essential to the New
Deal,15 the socioeconomic response to the Great Depression, which
Congress, at Roosevelt's instigation, had transformed into law, and
which enjoyed massive support among American voters."b "Roosevelt,"
writes William Rehnquist,

felt strongly about the Court's serving as a roadblock to the
enactment of economic and social legislation which the vast
majority of the people in the country had indicated by their
votes that they wished to have enacted."'

The extent of popular support for the New Deal was not only mani-
fested in the landslide reelection that Roosevelt won in November, 1936,
but also in the fact that his political allies were in complete control of the
legislative branch of government at the time the President announced his
scheme to "reorganize" the Court.18 "[Roosevelt's Democratic] party
had a four-to-one majority in the House of Representatives, and an even
larger majority in the Senate.""`'

The President could have counted on this massive majority to
enlarge the membership of the Court by means of a statutory law, be-
cause the framers of the U.S. Constitution had omitted to specify the
exact number of Justices of whom this tribunal must be composed.12~
"In reviewing thc Constitution of the United States, it comes to my at-
tention the fact that there is no limit to the Personell of the Supreme
Court," a New Deal supporter had pointed out to the President in 1936,
to urge him to take actions against the obstructionist Court.1z' Had the
composition of the Court been constitutionally specified, then Roose-
velt would have had to attempt to amend the Constitution itself in order
to achieve his aim: a path that, for understandable reasons, had been
made prohibitively tortuous to follow by the authors of this charter.

"' Henry J. Abraham, Justices and Presidents: A Political History of Appointments to the
Supreme Coart, Oxford University Press, 1992 (1974), p. 210.
15 Rehnquist (1999), pp. 132-133.
"' Rehnquist (1999), p. 133.
"x Rehnquist (1999), p. 133.
"`' Rehnquist (1999), p. 133.
120 Leuchtenburg (1995), p. 139: "Although the number of Justices had been changed
several times before, many believed that the Constitution specified nine."
''' Leuchtenburg (1995), p. 104.
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Although widespread public opposition to Roosevelt's "Court-
packing" plan had played a significant role in its eventual demise in the
Senate in July, 1937, the Court itself, meanwhile, also seemed to realize
that it should not continue to obstruct legislation that was supported by
an overwhelming majority among the electorate, lest it facilitate the pas-
sage of a bill that would, in effect, terminate its existence as an independ-
ent power-holder among the three branches of government. Within two
months after Roosevelt had sent his proposal to Congress, the Court
would make a spectacular U-turn, which was generally perceived as a
signal that its opposition to the New Deal had come to an end:``2 on 29
March, 1937, the Court announced its decision to uphold a state mini-
mum-wage law, reversing its own invalidation of a similar law just less
than one year before.'`''

If FDR wanted a political court, said a disgruntled [adversary
of Roosevelt], he had one now, for the decision was blatantly
political, a transparent effort to kill the Court-packing bill by
demonstrating that the judges would no longer misbehave.'`'~

Notwithstanding the fact that Roosevelt's attempt to undermine the in-
dependence of the Court had been defeated in the end, the "Great Con-
stitutional War" between his administration and the Court had, never-
theless, revealed in a spectacular manner how vulnerable the life-tenured
judiciary is to political retaliation by elected branches of government in
the case that its decisions are not firmly rooted in any form of majori-
tarian support. This implies, then, that it may not be able to nullify any
piece of majority legislation which it, for whatever reason, dislikes. In
order to preserve its power and independence, the judiciary must only
exercise this power at the service of the twin aims for the achievement of
which judicial power can be legitimately exercised in a democracy un-
derstood as legislative self-restraint: the defense of the majority forma-
tion process and the protection of powerless minorities. Despite the lack
of virtually any institutional control on them, courts are, in other words,

''' Leuchtenburg (1995), p. 178: "Indeed, never again did the Supreme Court strike down
a New Deal law, and from 1937 to the present, it has not overturned a single piece of
significant national or state socioeconomic legislation."
~`" Leuchtenburg (1995), p. 176.
'-'a Leuchtenburg (1995), p. 176. Athough "[t]he Court's confession of error was an-
nounced a month after the President's proposal, (...) the case itself was decided in confcr-
ence among the Justices about a month before the publication of the Court-packing
plan," Bernard Schwartz has pointed out in: A History of the Supreme Court, Oxford
University Press, 1995, p. 235.
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not entirely free to choose the causes on behalf of which they can exer-
cise their power. In this sense, it can be said that they, too, have to exer-
cise self-restraint if they want retain their right to invalidate laws in a
polity where judicial review, in Alexander Bickel's oft-quoted words, is
generally perceived as a deviant institution.'ZS

The risk analysis carried out above, therefore, constitutes a sub-
stantial vindication for the claim that fears about judicial abuse of power
are greatly exaggerated. Judges who are constitutionally authorized to
review democratically enacted laws do possess the factual power to
strike down legislation in the absence of a clear mandate to do so, but in
view of the risks involved, we are able to argue that it is highly improb-
able that they would deploy their power in a reckless or arbitrary way.
In turn, this argument would imply that the case for activist courts of
law, which we have made in the preceding paragraph, does not stand in
need of revision: we can continue to rely on it in our attempt to over-
come democracy's twin challenges.

IV. LEGISLATIVE SELF-RESTRAINT AND DEMOCRACY'S
ENEMIES

1. A Transcendental Conception of Democracy

Having elaborated the basic tenets of democracy understood as legisla-
tive self-restraint, and the more specific way in which this democracy
conception enables us to look at the role that basic rights and the Trias
Politica could play in modern democratic states, we can now make the
following claim on the basis of that elaboration. It is the claim that our
alternative democracy conception shares at least one common character-
istic with the democracy conceptions, which have been developed by,
respectively, G.A. van der Wal and Jurgen Habermas, and which we
have discussed in Chapter 2. Just like theirs, our conception attempts to
reconcile at all costs law's coercion with individual autonomy. In doing
so, we are implicitly acknowledging that a state cannot possibly be clas-
sified as democratic if the tension between the coercive character of its
laws and the right to self-determination of all those subject to them can-
not be resolved. In this sense, it can be said that, as is the case with Van
der Wal and Habermas, we too consider the resolution of this tension to
be the transcendental condition that a polity must meet in order to be

''S Bickel ( 1986), p. 18: "[J]udicial review is a deviant institution in the American democ-
racy."
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called a democracy.'`~ The main difference between us and them resides,
of course, in the strategy that is pursued to resolve the aforementioned
tension. Whereas they try to do so by way of self-legislation by the peo-
ple as a whole, we attempt to achieve that aim by means of the self-
restraint that the actual law authors must exercise. The main problem
with the conception of democracy as popular self-legislation, however,
is that it cannot enable us to meet the twin challenges to which extremist
speech has given rise, which, in turn, implies that it has not been able to
resolve the fundamental tension between legislative coercion and indi-
vidual autonomy that underlies these challenges. The conception of de-
mocracy as legislative self-restraint has been devised to overcome this
inability. In the preceding section we have extensively discussed how
this democracy conception has enabled us to arrive at the fundamental
reconciliation between the force exercised by law authors and the self-
determination to which law addressees are entitled. Armed with the in-
sights gained through this discussion, we shall now turn our attention to
the questions that constitute the challenges to be met in the present
study: the questions as to (1) whether democratic legislators could de-
fend democracy against hostile speech in a self-consistent way, and if so,
(2) how to justify the resistance that the judiciary has to put up to the
legislature in order to prevent that legislators would abuse the legal
competence to defend democracy to suppress freedom of expression, in
the case that the exercise of this right does not pose any danger to the
democratic state. If our alternative democracy conception could actually
deliver what we claim it would, then it should not be difficult for us to
successfully address democracy's twin challenges on the basis of the in-
sights that the discussion of this conception has yielded. These chal-
lenges are, after all, nothing more than a specific manifestation of the
general tension between law's coercion and individual autonomy that
democracy understood as legislative self-restraint has been fashioned to
resolve in the first place.

2. The Legislative Suppression of Extremist Speech

In attempting to deal with the self-consistency challenge in matters of
speech restriction, we can rely on the first major insight emerging from
the case we have made for democracy understood as legislative self-

''`' "In this sense, transcendental conditions are nothing more than conditio sine qua
non," writes Joseph Heath in: Communicative Action and Rational Cboice, The MIT
I'ress, 2003 (2001), p. 283
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restraint: the insight that, within the theoretical confines of this democ-
racy conception, the reconciliation of legislative coercion and personal
autonomy is to be achieved through the conduct of lawmakers, rather
than through the assent of law subjects, as is the case with democracy
understood as popular self-legislation. From the standpoint of our alter-
native conception, laws would, in other words, not be deemed legitimate
because they could be construed to have been rooted in the consent of
all their addressees, but because those who possess the power to make
these laws have institutionalized the opportunity through which they
themselves could peacefully be evicted from the throne of power in the
case that their legislative performance is judged to be unsatisfactory by
those subject to their laws: as long as these incumbent legislators are
prepared to accept the possibility that the seat of power they occupy
could be conquered by others through the legally guaranteed process of
majority formation, we are entitled to consider their laws as having been
enacted in accordance with the democratic demand that the tension be-
tween legislative sovereignty and individual self-determination be re-
solved.

Viewed from the perspective of democracy's defense against ex-
tremist speech, the conception of democracy as legislative self-restraint
seems, at first sight, to suffer from the same self-contradiction as does
the conception of democracy as popular self-legislation. In order to pre-
serve the democratic state form, it may, after all, be necessary to sup-
press the right to free speech of those hostile to democracy, so that they
would not be able to rely on this right to persuade the majority among
the electorate to support them in their attempt to destroy democracy by
means of the ballot box. Such a suppression would, however, appear to
violate the principle of self-restraint to which legislators must adhere to
bestow democratic legitimacy on the laws they enact. For, if self-
restraint means that current lawmakers must make it possible for those
who live under their governance to become new lawmakers themselves
through the process of majority formation, then these incumbent law
authors would, at least, create the impression to have acted in a self-
contradictory, and therefore, democratically illegitimate way towards
the intended law addressees, should they enact laws which are specifi-
cally drafted to exclude the targeted law subjects from precisely that
process.

The reason why we are entitled to claim that this impression
would turn out to be inaccurate at closer scrutiny can, as already alluded
to, be found in the insight that under the conception of democracy as
legislative self-restraint, the legitimacy of laws primarily depends on the
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conduct of those who make them. Thanks to this insight, we are able to
draw up a less generous but still plausible interpretation of the self-
restraint principle, on the basis of which we can, then, make the case that
the mere circumstance that governing legislators seek to exclude democ-
racy's enemies from the process of majority formation does not neces-
sarily imply that these legislators have betrayed that principle in their
attempt to ensure the survival of the democratic state. Given the essen-
tial role that the conduct of incumbent lawmakers plays in law's legiti-
mization process it can, after all, be argued that the measure, which we
must use to determine whether they have actually exercised self-
restraint, is not the question whether all those subject to their legislation
possess the legal opportunity to become new lawmakers through the
process of majority formation, but the question whether they them-
selves could be dethroned via that process. Precisely because within the
normative framework of our alternative democracy conception, the
source of law's legitimacy has been relocated from the consent of law
addressees to the self-restraint by law authors, we can plausibly contend
that what really matters in the final analysis is the question whether
those who are in possession of legislative power can be dismissed in a
legally institutionalized way, not the question by whom exactly the act
of dismissal must be carried out. The legal exclusion of democracy's
enemies from the process of majority formation by means of which cur-
rent legislators can be voted out of office, therefore, does not automati-
cally signify a betrayal of the self-restraint principle by these legislators.
For, as long as they continue to guarantee that their democratic oppo-
nents do possess the legal opportunity to dethrone them in that way, we
can justifiably claim that they have, indeed, remained faithful to the
principle to which they must unyieldingly adhere, lest they forfeit their
claim to democratic legitimacy.

With this more restrictive interpretation as our point of depar-
ture we are, then, able to argue that, whereas it has been impossible for
us to establish that laws enacted to silence democracy's enemies could
somehow be traced back to the consent of the targeted law addressees,
we can now render these laws consistent with the principle of self-
restraint, in compliance with which their authors must conduct them-
selves under our alternative conception of democracy. Laws enacted to
fight the expression of extremist ideas are self-consistent from the per-
spective of this democracy conception, because, so our argument runs,
their enactment is designed to keep permanently open the cyclic process
of majority formation by means of which those who have enacted them
could be removed from office. It is, as already pointed out, true that
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they are specifically drafted to exclude those hostile to democracy from
this process, but that does not mean that the authors of these laws have

not exercised the self-restraint through which their coercive measures
could be legitimized. The intended exclusion of democracy's enemies

from the process via which they could capture legislative power in a de-
mocratic way does not undermine the democratic credentials of laws
suppressing antidemocratic speech, for these laws are not enacted to
perpetuate the reign of those who are their authors, but to preserve the
electoral mechanism through which these authors themselves could be

unseated by their democratic adversaries. Precisely because the legal
possibility to depose them remains preserved, incumbent legislators can

credibly maintain to have acted with self-restraint when they decided to
take recourse to speech-restrictive measures. Democracy's enemies
whose freedom of speech is being restricted may perceive them as op-
pressive acts of violence, but their perception is, arguably, irrelevant to
the question whether these measures could be considered democratically
legitimate. What really counts at the end of the day is whether the con-
duct of legislators could be rendered consistent with the principle of
self-restraint in accordance to which they have to act, in order to confer
democratic legitimacy on their legislative decisions. Since we have been
able to argue that such is indeed the case, we can conclude that the laws

they have enacted to fight speech inimical to democracy are democrati-
cally legitimate, the perception of the targeted law subjects to the con-
trary notwithstanding.

3. The Judicial Defense of Free Speech

Because we have been able to provide an affirmative answer to the ques-

tion of whether elected legislators could legitimately outlaw speech hos-
tile to democracy, we can now face the subsequent question of how to
justify the judicial resistance to these same legislators, in order to pre-
vent that they would abuse the legal power to defend democracy to cur-
tail freedom of expression, in the case that the exercise of this right does

not cause any danger to the democratic state at all.
In our attempt to address this final part of democracy's twin

challenges, we can take recourse to the second important insight that

emerges from our discussion of the conception of democracy as legisla-
tive self-restraint in the preceding section, which is the insight that the
non-elected judiciary could legitimately strike down majority legislation
that it deems (1) to be obstructive to the process of majority formation
by means of which the incumbent majority could be voted out of office
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by the oppositional minority, or (2) to have violated the rights of mi-
norities that are either discrete or insular. Precisely because the democ-
ratic legitimacy of majority legislation depends on the process of major-
ity formation by minority members, judges are jurisprudentially entitled
to resist the will of the incumbent majority, either to safeguard that
process itself or to protect minorities who cannot protect themselves
through that process of majority formation.

Given the goals at the service of whose achievement the judiciary
could legitimately exercise its power in a democracy understood as legis-
lative self-restraint, the answer to the question as to how to justify the
judicial resistance to the legislature in its struggle against extremist
speech in order to protect the right to free speech from unwarranted en-
croachment can be formulated with comparative ease: this resistance can
be justified by the role of the judiciary as defender of the democratic
process, and as protector of defenseless minorities.

In view of the crucial role that freedom of speech plays in the at-
tempt by minority members to transform themselves into a new major-
ity, it can be argued from the perspective of democracy as legislative
self-restraint, that the judiciary is not only authorized but even obliged
to safeguard this basic right against the temptation by legislators to sup-
press the expression of opinions, when such suppression is not abso-
lutely necessary to ensure the survival of the process of majority forma-
tion itself. Through the institutional resistance that they offer to this leg-
islative temptation, judges must prevent that democracy's self-defense
against the specific threat of extremist speech would degenerate into a
repression of political dissent in general, which, in turn, means that
members of the democratic minority could continue to exercise this
right in a relatively uninhibited way in their pursuit of government
power.'z' Implicit to this argument is, then, the demand that the judici-
ary vigorously protect the right to free expression of the so-called dis-
crete and insular minorities whose ideas the rest of the polity finds of-
fensive. Due to the circumstance that their ideas are deemed objection-
able by the (overwhelming) majority of the polity's population, it is, af-
ter all, highly improbable that these minorities could ever assemble a
majority coalition by means of which they would be able to abolish de-
mocracy in a democratic way, which, in turn, means that there is no
need to silence them.

''' Ely ( 1980), p. 106: "Courts must police inhibi[ions on expression and other political
activity because we cannot trust elected officials to do so: ins have a way of wanting to
make sure the outs stay out."
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Therefore, if legislators were only entitled to suppress speech
that could reasonably be deemed to be dangerous to the cyclic process
of majority formation via which incumbent lawmakers could be voted

out of power, then it could be argued that the judicial resistance, which
they encounter in their effort to do so, is constitutíve to the democratic
legitimacy of this effort. For, the institutional resistance offered by
courts of law would, to a significant extent, ensure that the speech-
restrictive measures enacted by the legislature are really designed to pre-
serve the process of majority formation itself, rather than to silence the
voice of disliked minorities, or to safeguard the legislative power of the
incumbent majority to which the authors of these measures usually be-
long.

Since the argument as outlined above requires that courts guar-
antee the right of democracy's enemies to express their views in the pub-
lic forum when the expression of these views does not pose any threat to
the survival of the democratic process, it is important to point out here
that the legal inclusion of democratically repugnant views in the public
debate does not imply that democrats cannot continue to defend democ-
racy against these views in any other way. Within the confines of de-
mocracy understood as legislative self-restraint, it can, after all, be said

that the demand for judicial protection of antidemocratic speech does
not signify either endorsement or agreement. Democrats make this de-
mand, not because they somehow condone the ideas that their enemies
harbor, but because they want to prevent that the legislature's fight
against extremist speech would degenerate into a wholesale crackdown

of political dissent, upon which their own process of majority formation
depends to function properly. Since it is in the interest of democrats
themselvcs that the speech right of their enemies be guaranteed, they are

able to forcefully insist on the legal inclusion of extremist speech in the
public debate, and vigorously express their moral disapproval of it at the

same time.''x In other words, precisely because the insistence by democ-
rats that judges must protect their enemies' right to free speech can be
said to be primarily motivated by their desire to safeguard freedom of

speech for themselves, democrats can, without any self-contradiction,
continue their fight against speech hostile to democracy by virtually any
other communicative means that stop short of prohibition.'`v By at-
tempting to keep democracy's enemies at bay in this democratic way,

''-8 Wojciech Sadurski, "The Paradox of Toleration", in: Frank Fleerackers et al (ed.),

Lau;~, Life and tbe Irnages of Man: Modes of Thought in Modern Legal Theory, Duncker
Sz Humblot, Berlin, 1996, p. 387.
''̀9 Sadurski (1996), p. 388.
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democrats may even be able to make recourse to legislative suppression
redundant altogether. In this sense, it can be said that the legal inclusion
of democratically repugnant views in the public debate not only does
not preclude, but actually calls for vigorous political and moral condem-
nation of these views.13~ Although arrived at via a radically different set
of arguments, the legal inclusion of extremist speech in a democracy un-
derstood as legislative self-restraint is, as you can see, based on exactly
the same paradoxical insight as that which underlies the legal toleration
of this kind of speech advocated by Wojciech Sadurski, the pragmatic
proponent of democracy as popular self-legislation, whom we also have
met in Chapter 2.13'

Should the legislative suppression of extremist speech turn out to
be necessary in the end, then we can say that the legal inclusion, or tol-
eration preceding recourse to this coercive measure, has been the price
that we must pay for its democratic legitimacy. Through their effective
resistance to the legislature's inclination to silence democracy's enemies
when resort to such a draconian measure is not warranted by the pol-
ity's actual conditions, courts could, as previously noted, prevent that
legislators would deploy their legal power to defend democracy for any
other purpose than the single purpose for which it can be legitimately
deployed within a democracy understood as legislative self-restraint.

One of the ways through which this insight could be given insti-
tutional shape in a modern democratic polity is, as already suggested at
the end of Chapter 3, the strategy that the U.S. Supreme Court has pur-
sued since 1969, to guarantee the right to free speech. In the 1969 case of
Brandenburg v. Ohio, the Court has, as you may recall, formulated on
the basis of the original Clear and Present Danger test and Learned
Hand's Incitement test a new Clear and Present Danger test, which
makes it prohibitively difficult for the government to outlaw speech that
it deems dangerous to society. The relevance of the Clear and Present
Danger test as it is reformulated in Brandenburg, resides both in its con-
tent and in the judicial institution that enforces it. By applying the
Brandenburg version of this doctrine, that is to say, by immunizing
from the outset the abstract advocacy of ideas against legislative sup-
pression, and by insisting that incitement to violent action could only be
punished if such incitement is likely to provoke immediate law violation,

"~ Sadurski (1996), p. 389.
13~ Sadurski (1996), p. 389: "[I]f we accept that it is our sovereignty which ultimately
supports the attitude of toleration towards repugnant views, then we will have good
reasons to agree with Mill that legal toleration is important, and far from precluding, it
indeed calls for a vigorous reprobation of repugnant views."
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the judiciary is, arguably, preventing that the legislature would use the
rather specific threat that extremist speech may pose to the democratic
process as a pretext to silence political dissent in general.

Viewed from the perspective of democracy's self-defense, it is, of
course, entirely debatable whether the U.S. Supreme Court's demand
that the legislative suppression of radically subversive speech be post-
poned till the moment that an immediate danger of lawless action is
likely to occur, should be observed in every democratic state. Depend-
ing on the social and historical conditions of a particular society, the case
could be made that legislators may legitimately take recourse to speech-
restrictive measures at an earlier moment in order to eliminate the dan-
gers that may emerge from the expression of ideas inimical to democ-
racy. What is evident from the perspective of the Clear and Present
Danger test, however, is that courts must resist the legislature's often
strong inclination to nip these dangers in the bud by means of wholesale
prohibition. They ought to demand that lawmakers provide specific rea-
sons to explain why particular measures are required at a particular mo-
ment in order to counter the threat which radically subversive speech
may produce.

The 2003 Refah judgment by the European Court of Human Rights
in Strasbourg that we have discussed in Chapter 1 can be cited here as an
example of the way in which the spirit of the Clear and Present Danger
test can be adapted to the political and historical conditions of societies
that are radically different from the American society."' The reason why
the Strasbourg Court has approved the decision by the Turkish
government to dissolve the radical-Islamic Refah Partisi is, as you may
recall, the fact that the Court has not only been convinced that this party
had advocated policies that are hostile to democratic principles, but also
that it could actually legislate those policies via the democratic process in

the foreseeable future. If it were permitted to pursue its aim, then this
party would, in the estimation of the Court, most probably be able to
garner the support of an absolute majority among the Turkish
electorate, which would, then, liberate it from the necessity to form a
coalition government with other parties. In turn, this monopoly of
political power would allow Refah to implement its political program

"' Stefan Sottiaux, "Anti-Democratic Associations: Content and Consequences in Arti-

cle 11 Adjudication", 22 Netherlands Quanerly of Human Rights, No. 4, pp. 597-599

(2004).
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"without being restricted by the compromises inherent in a coalition."133
The Court

observes in that connection that Refah was founded in 1983,
took part in a number of general and local election campaigns
and obtained approximately 22"~~ of the votes in the 1995
general election, which gave it l58 seats in the Grand National
Assembly (out of a total of 450 at the material time). After
sharing power in a coalition government, Refah obtained about
35"~~ of the votes in the local elections of November 1996.
According to an opinion poll carried out in January 1997, if a
general election had been held at that time Refah would have
received 38"~0 of the votes. According to the forecasts of the
same opinion poll, Refah could have obtained 670~0 of the votes
in the general election likely to be held about four years later
(...). Notwithstanding the uncertain nature of some opinion
polls, thosc figures bear witness to a considerable rise in
Refah's influence as a political party and its chances of coming
to power alone.13~

By taking into account the high probability that Refah could actually
carry out its radical-Islamic agenda, the Court strongly suggests that the
antidemocratic content of that agenda alone does not constitute a com-
pelling justification for its dissolution. The true reason why Refah's dis-
solution is deemed justified appears to be that its anticipated electoral
triumph had, in the words of the Court, transformed this party into a
"sufficiently imminent" risk to the Turkish democracy."' "Through the
incorporation of the condition of `imminence', the Court seems," as
Stefan Sottiaux has pointed out,

to require a minimum of potential harm to the democratic re-
gime in order to justify drastic freedom limiting measures. By
explicitly recognising such a requirement, the Court guards
against restrictions of political parties on the basis of words or
ideas alone. The result of the Refah approach is that small and

"' ECHR, Refah Partisi (The Welfarc Party) vs Turkey, 13 February 2003 (Grand
Chamber), para. 108.
"' ECHR, Refah Partisi (The Welfare Party) vs Turkey, 13 February 2003 (Grand
Chamber), para.107.
"' ECHR, Refah Partisi (The Welfare Party) vs Turkey, 13 February 2003 (Grand
Chamber), para. 104.
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insignificant anti-democratic political parties may not be sub-
ject to drastic measures. Absent a"sufficiently imminent risk to
democracy", such parties do not qualify for proscription or
dissolution, however repugnant their proclaimed political goals
and methods may be."~

It can be argued that in making this imminence requirement, the Court
is not unduly impeding the efforts of democratic governments to keep
democracy's enemies at bay. The fact that the Strasbourg Court could

only have reviewed the decision by the Turkish government to dissolve
Refah after the dissolution of this party had taken place indicates that

the Court could not have done anything to hinder this government
when it decided that a particular measure was necessary for the preserva-

tion of democracy in Turkey. The Strasbourg Court, or any other court

for that matter, can only evaluate in hindsight whether the measure
taken had been appropriate.

This means, in turn, that contrary to what critics of Clear and
Present Danger have often alleged,"' the application of this test or simi-
lar tests does not require courts of law to determine in advance, or to

predict when, how and whether an imminent threat to a democratic pol-
ity might occur.'jx The real issue here is not determinacy or predictabil-

"`' Sottiaux (2004), p. 597. Sottiaux has offered two pragmatic reasons to defend the legal

inclusion of these parties to the democratic debate. "Firstly, political organisations pur-

suing one or more anti-democratic aims or seeking to abolish democracy altogether,

challenge the major democratic movements. As a consequence, their mere existence

compels the traditional democratic parties to constantly re-examine and renew their pro-

jects and policies and so guards against indolence of the established order. In the second

place (...), groups which express views hostile to democracy usually also advance other

ideas that may be valid, or at least relevant within the democratic framework. Although

their solutions may be questionable from a democratic point of view, anti-democratic

parties often put on the political agenda real societal grievances, which should be consid-

ered by the democratic parties," he has argued in: Sottiaux (2004), p. 599 (internal notes

omitted).
"' See, for instance, Stefan Sottiaux 8c Dajo De Prins, "La Cour Européenne et les Or-

ganisations Antidémocratiques", 52 Revue Trimestrielle des Droits de l'Homme, p. 1026

(2002).
18 Sottiaux ~. De Prins (2002), p. 1026: "Le critère du clear and present danger n'est pas

sans poser de problèmes. Comment déterminer, par exemple, le moment à partir du quel

un parti politique constitute un danger mena~ant pour I'ordre public? Un tel exercise

implique toujours une forme de spéculation sur des événements futurs. A cet égard, on

peut se poser la question de savoir si une cour constitutionelle est 1'instance la plus ap-

proprieé pour procéder aux considérations et aux évaluations qui s'imposent dans ce

contexte."
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ity, but accountability.19 The judiciary, to reiterate the point once again,
always decides matters "after the fact",'~~ which thus means that it does
not need to answer the question whether a danger or emergency really
exists at the moment when the answer is most urgent. That task can be
lcft to the discretionary judgment of legislative agents or other govern-
ment officials who claim to have acted to safeguard the cyclic process of
majority formation, through which minority members could unseat the
incumbent majority. But by employing the Supreme Court's Clear and
Present Danger test, or the Strasbourg Court's Refah standard in the
post eventum analysis of the situation, judges could compel those agents
to provide grounds to justify their speech-limiting measures."' If the
judiciary were to arrive at the conclusion that these legislative restric-
tions on freedom of expression were unwarranted, then it could invali-
date them. The invalidation of these measures would, in turn, make pos-
sible the judicial nullification of criminal punishment or other forms of
legal harassment, which the governing majority could visit upon mem-
bers of the oppositional minority on the basis thereof in order to impede
them in their quest for power.

In removing all the speech restrictions that are not deemed nec-
essary for the preservation of the democratic process, judges may, there-
fore, have thwarted the will of the incumbent majority, but their action
is consistent with the majority principle itself, for by doing so they are
ensuring that minority members could continue to pursue government
office in the relatively simplest and shortest way.

13y Sottiaux (2004), p. 599: "Only where the Contracting States succeed in convincing the
Court of a sufficient imminent threat to democracy will a party ban be justified."
"o Carl Schmitt, Der Hiiter der Verfassung, Duncker 8r Humblot, Berlin, 1969 (1931),
pp. 32-33.
"' "In the light of the above considerations, the Court's overall examination of the
question whether the dissolution of a political party on account of a risk of democratic
principles being undermined met a`pressing social need' (...) must concentratc on the
following points: (i) z;,~hether there ~as plausible evidence that the risk to democrary,
supposing it had heen proved to e.rist, Z,~as sufficiently imminent (ii) whether the acts and
speeches of the leaders and members of the political party concerned were imputable to
the party as a whole; and (iii) whether the acts and speeches imputable to the political
party formed a whole which gave a clear picture of a model of society conceived and
advocated by the party which was incompatible with the concept of a`democratic
society'," the Strasbourg Court has ruled in: ECHR, Refah Partisi (The Welfare Party)
vs Turkey, 13 February 2003 (Grand Chamber), para. 104 (emphases added).
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IV. CONCLUSION

The twin challenges that we have to meet in this chapter consist of the
questions whether democracy could self-consistently take recourse to
legislative suppression to defend itself against hostile speech, and if so,
how to justify the judicial resistance to this suppression in order to pre-
vent that it would end up endangering the right to free speech itself. We
have argued that these challenges could successfully be met, if democ-
racy were conceived as legislative self-restraint, instead of as popular
self-legislation. The main basis upon which we have drawn up our ar-
gument is the insight that within the normative framework of the former
conception of democracy, the legitimacy of laws depends on the conduct
of lawmakers, rather than on the consent of law subjects, as is the case
with the latter. This insight has made it, in the first place, possible for us
to render self-consistent laws enacted to suppress radically subversive
speech, for we have been able to establish on the basis thereof that the
enactment of these laws does not violate the principle of self-restraint, in
compliance with which legislators have to act in order to generate de-
mocratic legitimacy for the laws they make.

What the insight that law's legitimacy ultimately depends on the
self-restraint by legislators has enabled us to do, in the second place, is
to demonstrate why courts could legitimately resist the legislature in
order to prevent that it would abuse the legal competence to defend de-
mocracy against the specific threat of hostile speech to abridge the right
to free speech in general. Since self-restraint on the part of legislators
means that it must be legally possible to oust them through the process
of majority formation, we could maintain that it is democratically le-
gitimate for the judiciary to invalidate any piece of legislation that it
deems to be either an impermissible obstruction or an outright danger to
this process. Precisely because they are entitled to offer institutional re-
sistance to the legislature to safeguard the process of majority formation,
judges could legitimately deploy their power against incumbent legisla-
tors, in order to minimize the danger that democracy's self-defense
against extremist speech would degenerate into a suppression of political
dissent, upon which the majority formation process depends to function
properly.

From the perspective of the challenges that must be addressed in
this chapter, we can, therefore, assert that the conception of democracy
as legislative self-restraint is superior to the conception of democracy as
popular self-legislation. Within the normative framework of the latter
conception, it is not only impossible for us to establish that laws sup-
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pressing extremist speech are laws that the targeted law subjects could
somehow have imposed upon themselves, but we also cannot persua-
sively make the case for institutional resistance against the legislature in
order to prevent that the legislative competence, which should only be
used to keep democracy's enemies at bay, would be abused to silence
dissidents who do not pose any danger to the democratic state at all. In-
herent to the concept of popular self-legislation is, after all, the argument
that the people impose laws upon themselves through the agency of
their elected legislators, which, in turn, makes it extremely difficult, if
not impossible, to make the case for the resistance that the non-elected
judiciary may offer to them in order to prevent the abuse of democ-
racy's right to self-defense. Precisely because election by the people is
what gives legislators the right to make laws, they will always possess a
decisive legitimacy advantage over non-elected judges, within the nor-
mative framework of democracy as popular self-legislation. Laws that
they enact will, therefore, always appear to be democratically legitimate
beforehand, whereas the judicial invalidation of legislation always tends
to make an undemocratic impression at first sight. Legislators, however,
would no longer be able to enjoy this advantage if democracy were un-
derstood as legislative self-restraint. For, in that case, they would have to
generate the legitimacy of the laws they enact through their ozun con-
duct, which makes it much easier for us to defend the resistance that
courts must offer to them in order to protect the right to free speech,
when the legislative abridgement of this right is not considered to be
necessary to preserve the cyclic process of majority formation, by means
of which, incumbent legislators could be voted out of power.
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A Tale of Two Assassinations

As the writing of the present study drew to a close at the end of 2004,
the Netherlands, for the second time wíthin two years, was confronted
with a political murder that "left this country, which has long prided
itself on its tolerant, liberal values, in deep shock." On the morning of
November 2, 2004, the Dutch film director and columnist Theo van
Gogh was murdered on the streets of Amsterdam by a Dutch-Moroccan
radical Islamist, who "emptied a magazine of bullets into his victim,
knifed him as he lay dying and left a note stabbed into his body." The
Dutch government had immediately condemned this assassination as a
frontal assault on the right to free speech, for Van Gogh was, among
other things, "an outspoken and often offensive critic of Islam, who
once called radical Islamist immigrants `a fifth column of goatfuckers'."
In a twist of irony,

Mr Van Gogh was killed as he was cycling to the studio to fin-
ish editing a film about the previous political murder, of the
flamboyant anti-immigrant populist Pim Fortuyn in May
2002.'

Like Van Gogh, Dr Pim Fortuyn was a harsh critic of Islam. Often de-
scribed as charismatic and flamboyant, Fortuyn was an academic who
became a politician after having become well-known to a mass audience
as a political pundit. As a publicist, columnist, and talking head, he had,
over the years, expressed strong, but not particularly outlandish views
on a host of public issues, ranging from problems in the education sys-
tem to croneyism in politics. In this regard, Fortuyn could not be said to
be radically different from any other member of the Dutch pundit-
ocracy. What really distinguished him from most of his peers, however,
was his straight talk on Islam, and the related issue of immigration: Is-
lam was a religion that owed its growing presence in the Netherlands
mainly to the arrival of migrant workers and their families from Turkey
and Morocco since the 1960s. In 1997, years before September 11 would
render attacks on Islam intellectually legitimate, this former professor of
Labor Relations at the Erasmus University in Rotterdam had published

' Quotations from: The Economist, "Another Political Murder", November 6th 2004, p.
37 (hereafter: "Another Political Murder").
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a controversial book in which he made the case Against the Islamization
of Our Culture.' He argued that the intolerance, which many Muslim
immigrants in the Netherlands tended to display towards homosexuality
and women's rights, among other things, constituted an outright danger
to the Dutch way of life.' "I think it is a backward culture," he declared
in a newspaper interview in 2002. "I have travelled a lot throughout the
world and everywhere where Islam reigns, the situation is dreadful."a

The countermeasures that Fortuyn proposed to deal with what
he perceived as a major threat to Dutch society amounted, in essence, to
a twofold strategy. He demanded, in the first place, that the already very
restrictive immigration laws be tightened up even further, claiming that
"the Netherlands is full." Secondly, Fortuyn rejected the liberal concept
of the multicultural society, which had been celebrated as an ideal by all
main political parties in the Netherlands, and which implied that Islamic
immigrants, to a significant extent, were entitled to preserve their tradi-
tional way of life in their new country. Rather than allowing them to do
so, he insisted that these newcomers must conform to the prevailing
norms and practices of the Dutch society where they had decided to es-
tablish themselves. They have to "accept the country's standards and the
values of modernity," he said.'

Fortuyn's views on these issues, and the caustic way he verbal-
ized them, would prove to fall onto electorally fertile soil, for many na-
tive citizens of the Netherlands had arrived at the conclusion that their
concerns on problems caused by the mass influx of Islamic immigrants,
among others, were ignored by the country's political elites and its lib-
eral media.~ They were the disaffectcd voters who would enable him to
make a short, but spectacular career, when he himself decided to migrate
from punditry to politics: in August 2001, when he announced on Dutch
television that he would participate in the coming general elections,
which were scheduled on May 15, 2002, Fortuyn was still looking for a
party through which he hoped to realize his proclaimed "calling" to be-
come prime minister of the Dutch kingdom.' However, by the spring of
2002, he and thc List Pim Fortuyn, the party that he eventually founded

'- For a brief overview of Fortuyn's life and career, see: Philip van Praag "The Winners
and Losers in a Turbulent Political Year", 38 Acta Politica, pp. 5-22 (2003).
' The Economist, "The Political Legacy of Pim Fortuyn", May I 1 th 2002, p. 31 (herafter:
"The Political Legacy of Pim Fortuyn").
' As quoted in: Van Praag (2003), p. 10.
5 As quoted in: Tbe Economist, "Model Makers: A Survey of the Netherlands", May 4th
2002, pp. 15-16 (hereafter: "Model Makers").
6 Van Praag (2003), pp. 10-16.
' Van Praag (2003), p. 8.
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to takc part in these elections, were on the verge of an unprecedented
landslide victory at the ballot box.R He might, therefore, have captured
the country's top office, had he not been assassinated on the eve of the
elections by a Dutch animal rights activist who, apparently, was enraged
by Fortuyn's publicly stated willingness to keep mink-farming legal.9

Since Fortuyn had owed his good electoral fortunes mainly to
widespread and deeply-felt discontent over Islam and immigration in the
Netherlands, "the fact that the killer was neither Muslim nor immigrant
was greeted with relief by politicians and public alike [at the time]."'~
There was no cause for such relief when the murder of Van Gogh took
place two years later, because this time the probable murderer was a jal-
laba-clad Muslim of Moroccan descent," who appeared to be "part of a
larger cell, consisting of about 15 youngsters, who may have been in
touch with some quite sophisticated godfathers of international ter-
ror."`` Little surprise, therefore, that, for a brief moment, some had
thought then that the jihad had broken out in the Netherlands:

Attacks on mosques and Muslim schools were met by retalia-
tory attacks on churches. A raid on a terrorist cell in The
Hague turned into a street battle featuring hand granades and
wounded policemen, before two suspects were arrested."

Though the ethno-religious tensions brought about by Van Gogh's
murder have eased considerably by now, this murder appears, in the
eyes of many Dutch citizens, as yet another sign that the nature of their
society has changed for the worse.'~ Both his killing and the discovery
that his alleged killer is no solitary fanatic - as might have been the case
with Fortuyn's murderer - seem to imply "that they are no longer free

" Van Praag (2003), pp. 8-10.
`' "The manner of his murder, apparently by a militant vcgan cnraged by Mr Fortuyn's
willingness to legalise mink-farming, also had an unusual, if chilling, quality to it," wrote
The Economist in: "The Political Legacy of Pim Fortuyn", p. 31. The Economist seemed
to have made a minor error here. In the Netherlands, mink-farming was legal then and is
still legal now. Fortuyn had only voiced his opposition to a proposal by the Dutch gov-
ernment to outlaw this branch of the bio-industry.
" The Economist, "Another Political Murdcr", p. 37.
" The Economisr, "Another Political Murder", p. 37.
''- The Economist, "Living With Islam: The New Dutch Modcl?", April 2nd 2005, pp.
22-23 (hereafter: "Living with [slam").
" The Economist, "Aftcr Van Gogh", November 13th 200á, p. 33.
"The Economist, "Living With [slam", pp. 22-23.
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to express controversial views, or pursue the most outlandish lifestyles,
without fearing for their personal safety."15

The Right to Dissent

Because both Fortuyn and Van Gogh were known for their highly con-
tentious opinions on public issues, their murders seem to have strength-
ened the tendency among a not inconsiderable section of the Dutch pub-
lic to identify freedom of expression with the right to state bluntly what
one genuinely thinks about a particular subject. This is a tendency that
could be said to originate from Fortuyn himself. During the 2002 cam-
paign, he had attributed the overwhelming support he received from
voters to the fact that he was simply saying about Islam and immigration
what the silent majority in the Netherlands had been thinking for quite a
long time, but could not say, because both political correctness and legal
impediments had prevented them from doing so. In order to restore
their right to free speech, Fortuyn had called for the abolition of Article
1 of the Dutch Constitution, the provision which outlawed all forms of
discrimination in the Netherlands, and which had been perceived as a
major obstacle to an unfettered debate on problems concerning ethnic
and religious minorities in this country."' Since Article 1 was generally
considered as the inviolable bedrock of Dutch democracy, Fortuyn's
adversaries, who had looked with dismay at his steady rise in the polls,
immediately seized upon his call for its abolition to portray him as a
dangerous rightwing extremist. The fact that he remained electorally in-
vulnerable to all these charges had no doubt significantly pushed the ex-
tent to which one was free to say what one thought about formerly sen-
sitive issues in the Netherlands." "Mr Fortuyn," as the The Economist
had put it shortly before his murder,

15 The Economist, "Another Political Murder", p. 37.
'b [n response to Fortuyn's outburst, a professor of constitutional law had pointed out
on Dutch television that in the Netherlands, freedom of speech is not restricted by Arti-
cle 1 of the Constitution, but by the Dutch Criminal Code.
" The accusations of rightwing extremism leveled at Fortuyn had not yielded any in-
tended result, because they seemed to be utterly unconvincing to both experts in politi-
cal science and the public at large. Notwithstanding his fierce attacks on Islam, and his
blunt demand that the drawbridge be drawn up, Fortuyn had repeatedly and emphati-
cally promised that under his government, the rights of everyone already inside the
walls, regardless of his or her religious background, would be respected to the full, a
promise the sincerity of which had never been in serious doubt. It is in this regard that
Fortuyn could not be compared to either France's Jean-Marie Le Pen or Austria's Jiirg
Haider. "[H]e had no sympathy at all with neo-fascist or anti-democratic ideas or
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makes much of the claim that he is articulating what everybody
has long wanted to say. His apparent assault on the constitu-
tion reflects what he calls 25 years of "complete dictatorship
against the freedom of speech." The reason for his success, he
declares, is that people feel that they can at last say what they
really think about a multicultural society.'~

As alluded to above, the understanding of the right to free speech to
which Fortuyn and his insurgent campaign had given rise seems to have
gained currency in the Netherlands, and more particularly, in the public
debate on multicultural society and Islam that began well before For-
tuyn's meteoric ascent, but that, for obvious reasons, has grown more
intense after his murder. This understanding tends to manifest itself in
the inclination among its adherents to invoke freedom of expression to
claim, either for themselves or their partisans, the right to voice strong
views on issues which their opponents regard as sacrosanct. That this
particular interpretation of the right to free speech is influential even in
the circle of high brows has been revealed recently on Dutch television:
a professor of philosophy, who happens to be critical of Islam, has de-
fended in a Sunday talkshow the right of his fellow critic of Islam - a
female MP of Somali descent - to make statements that some members
of the Muslim community in the Netherlands deem sacrilegious. They
sued her in court to prevent her from repeating her views on their relig-
ion. Arguing in reference to the case law of the European Court of Hu-
man Rights, that in a democratic society freedom of expression includes
the freedom to express opinions that are offensive, shocking or disturb-
ing to others, the professor has insisted that his partisan's right to criti-
cize particular aspects of Islam in harsh terms must be protected against
the attempt by "a number of intolerant Muslims" to silence her by
means of a law suit.19

This argument may be entirely valid from the legal point of
view, but it seems to stand in need of a slight nuance, if we were to look
at it from democratic theory's perspective. In a democracy, conceived
either as popular self-legislation or as legislative self-restraint, the right
to free speech should not primarily be understood as our right, but

movements," observes Philip van Praag, a polical scientist from Amsterdam University,
in: Van Praag (2003), p. 9.
'" The Economist, "Model Makers", p. 16.
'`' Herman Philipse, "Het Woord Gods en de Vrijhcid van Meningsuiting", Buitenhof,
Nederland 3, March 20, 2005. Both the video footage and the transcriptiun of professor
Philipse's spoken column can be consulted ar. www.buitenhuftv.nl
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rather as that of our adversaries to offend, shock or disturb. It is, in

other words, essentially the right of our opponents to voice in the

strongest terms possible thcir disagreement with us. "Throughout his-

tory, of course, there have been dissenters who have gone against estab-

lished orthodoxy, often in the name of God or some other higher au-

thority." Most of them would, however, not hesitate to deny others the

right to dissent that they have claimed for themselves. The democratic
right to free speech has been specifically developed to prevent that such

a monopoly could ever occur. It is the legal institutionalization of "a

willingness to extend to others the same right to be heard that we claim

for ourselves."'~ The extent to which they are free to express their opin-

ions, therefore, constitutes the decisive indication for the level of free

speech that exists in our society. Should they be denied the opportunity

to do so, then we cannot claim that freedom of expression reigns in our

polity, despite our own ability to express whatever opinions in the way

we see fit.
This is a point we ought to drive home in the public debate on

multicultural society and Islam that is raging in the Netherlands now.

Critics of Islam, the high brows among them in particular, may, of

course, tacitly acknowledge the right of their adversaries to say what

they think, but it is nevertheless necessary to reiterate that point in un-

equivocal terms here. In the politically polarized climate created by the

murder of Fortuyn, and sharpened by the murder of Van Gogh, it is,

after all, much easier for critics of Islam to denounce the less attractive

aspects of this religion than for the more extreme elements of the Mus-

lim community to make statements that the rest of society finds either

offensive, shocking or disturbing, to say the least.`' Should a critic of

Islam, therefore, appeal to freedom of speech, then he ought to do so to

'o Quotations from: Matt Shinn, "Express Yourself", Times Literary Supplement, June

l3, 2003, p. 25.
'-' See the case of Abdul-Jabbar van de Ven. This converted Muslim of Dutch descent had

declared on Dutch television that he would not be grief-stricken, should death befall a

Dutch Member of Parliament who was well-known for his sharp remarks on what he

called "excesses of Islam." An avalanche of condemnatory reactions from the world of

media and politics to Van de Ven's remark had compelled this man to go into hiding for

a while. "Verder lijkt het voor een constructiever debat van belang selectieve veront-

waardiging over controversiële uitspraken te vermijden. Een aardig voorbeeld vormt de

commotie rond de uitspraak van Abdul-Jabbar van dc Ven in het praatprogramma van

Andries Kncvel op 23 november jl. dat hij er niet om zou rouwen als Kamerlid Wilders

zou komen te overlijden. De media en de politiek buitelden over elkaar heen in hun stre-

ven om betrokkene aan dc schandpaal te nagelen, die vervolgens gedwongen was onder

te duiken," write the editors of .NJCM-Bulletzn in: "Na Theo van Gogh: Zeltbepcrking

Is Geen Mensenrechtelijke Nederlaag", 30 NJCM-Bulletin, Nr. 2, p. 136 (2005).
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defend the opportunity for those extremists to express their views in an
uninhibited way, rather than to secure either his own right or that of his
partisans to say things the way they like. For, as elaborated on above,
there would be no freedom of speech for him to appeal to in the first
place, if his disliked adversaries were denied precisely that opportunity.

The emphasis on the right for Muslims to express themselves in
an extreme way, of course, does not mean that critics of Islam are not
free to voice in harsh terms their assessment of this religion. It only
means that these critics must defend their opponents' freedom of expres-
sion, lest they forfeit their moral claim to this right. We can legitimately
insist that they should live up to the democratic obligation to safeguard
the speech right of their adversaries, because they often make their criti-
cal comments in the name of democracy.

Radical Islamists in the Netherlands obviously do not subscribe
to this democratic conception of free speech: they have sought to silence
the kingdom's fiercest critics of Islam by means of death threats. The
note that Van Gogh's murderer had stabbed into his body contains,
among other things, such a threat against Ayaan Hirsi Ali, the female
MP of Somali descent whom we have mentioned earlier. These threats of
violence, however, do not represent a theoretical challenge to democ-
racy, but merely a law enforcement problem. This challenge, as already
pointed out in Chapter 1 of our study, only arises in the case that de-
mocratic rights are threatened by those who choose to do so through the
democratic process. Should they seek to accomplish that aim by means
of violence, then a democratic regime would not encounter any theoreti-
cal difficulties in attempting to neutralize the danger that they pose to
the rights of others by way of suppression. The Dutch government
must, therefore, do its best to uphold its part of the Hobbesian bargain
by providing Hirsi Ali and her fellow critics with sufficient protection
so that they can continue to say bluntly what they genuinely think
about Islam or, as one may prefer, "excesses of Islam."

What may represent a theoretical challenge to democracy now is
the question of how to secure the right to free speech of Muslims who
form a not particularly popular minority in the Netherlands at the mo-
ment. Their freedom of expression may not only be factually restricted
by the adverse political atmosphere. It may also come under threat as a
result of the government's struggle against terrorism, a struggle, which
was initiated after September I1, and which has been intensified after
Van Gogh's murder. Precisely because this struggle is so obviously le-
gitimate, it runs the risk of going too far. Currently, "[the Dutch] Par-
liament is in the process of adopting a package of stringent anti-



212 POSTSCRIPT

terrorism laws that would curb civil liberties to a degree that worries

some judges."ZZ Among the proposed measures that might be enacted
into law is the proposal to criminalize the justification or glorification of
terrorist acts, a measure intended to combat the radicalization among
Muslims in the Netherlands.''

If the present study could be said to have any relevance to the

current state of affairs in this polity, then its relevance may reside in the
case it has made for judicial activism in the protection of minority rights

in general, and freedom of speech in particular. In spite of the fact that
Dutch judges are much less powerful than their American counterparts,

they are not without means to withstand the inclination by the legisla-
ture to make unwarranted encroachment on the right to free speech.'~
By deploying these means in their critical scrutiny of legal measures,
which have been or which will be enacted to fight terrorism, they may
be able to ensure that members of the Muslim minority retain the free-

dom to express opinions that deviate significantly from the mainstream
views of the society in which they live. "Freedom always means the
freedom to dissent," Rosa Luxemburg had famously pointed out not

long before she hersclf was murdered by German counterrevolutionaries
in the aftermath of the First World War. Should the Dutch judiciary de-

cide to make her words "`a living truth"' in the present age of terror,''
then we would be able to argue that its decision to resist or thwart the
will of the legislative majority in matters of speech regulation is more

firmly rooted in democratic soil than many elected politicians may have
thought.

'-'- The Economist, "Living with Islam", p. 24.
Z' Tom Barkhuysen et al, "Mensenrechten-Actualiteiten.NL", 30 NJCM-Bulletin, Nr. 3,

p. 347 (2005).
'' Meryem Aksu, "Beperking van de Vrijheid van Meningsuiting (10 EVRM) Met Een

Beroep op Terrorismebestrijding", 30 NJCM-Bulletin, nr. 4, pp. 384-397 (2005).

-' Robert A. Burt, The Constitzstion in Conflict, The Belknap Press of Harvard Univer-

sity Press, 1992, p. 375.
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Summary in Dutch

De dubbele uitdaging waarvoor wij in dit proefschrift staan luidt als
volgt: (1) kan een democratie zich met repressieve wetgeving verdedigen
tegen vijanden die gebruik maken van de vrijheid van meningsuiting om
deze staatsvorm te vernietigen zonder in strijd te komen met het princi-
pe waaraan de democratie zelf haar legitimiteit ontleent, en zo ja, (2) hoe
een democratische rechtvaardiging te vinden voor de scherpe controle
waaraan de rechterlijke macht deze wetgeving moet onderwerpen om te
voorkomen dat de democratische strijd tegen het specifieke gevaar van
anti-democratische meningsuitingen zou ontaarden in een algemene be-
perking van het recht op vrije meningsuiting zelf?

Dit proefschrift stelt dat wij deze vragen niet met succes kunnen
beantwoorden, indien wij zouden blijven vasthouden aan het instem-
mingsprincipe als het legitimiteitsprincipe door middel waarvan de
dwang die inherent is aan de heerschappij der wetten verenigbaar ge-
maakt moet worden met de politieke autonomie waar elke burger in een
democratische samenleving recht op heeft. Het instemmingsprincipe
zou, ten eerste, vijanden van de democratie in staat stellen te beweren
dat wetten waarmee een democratie hun uitingsvrijheid aan banden
tracht te leggen innerlijk tegenstrijdig zijn, daar het onmogelijk is op een
overtuigende wijze te beargumenteren dat deze wetten uiteindelijk tot
hun instemming herleid kunnen worden. Het gelijk van haar vijanden op
dit punt impliceert dan dat de democratie zich niet tegen anti-
democratische meningsuitingen kan verweren zonder haar eigen legiti-
miteitsprincipe geweld aan te doen.

Het tweede nadeel van het instemmingsprincipe schuilt in de be-
slissende legitimiteitsvoorsprong die gekozen leden van de wetgevende
macht ten opzichte van benoemde rechters genieten binnen het norma-
tieve raamwerk van dit principe. In de dagelijkse praktijk van de demo-
cratische politiek krijgt het instemmingsprincipe immers zijn institutio-
nele operationalisering in het systeem van periodieke verkiezingen. Bur-
gers worden verondersteld door hun deelname aan deze verkiezingen
hun instemming te hebben betuigd aan wetten die door hun gekozen
vertegenwoordigers worden afgekondigd. Zolang burgers het recht be-
houden leden van de wetgevende macht te kiezen, kan de veronderstel-
ling worden gehandhaafd dat zij hun instemming aan wetgeving hebben
gegeven. Deze gedachtengang heeft tot gevolg dat wanneer de wetgever
wetten afkondigt om de democratie te beschermen tegen wat hij ziet als
gevaarlijke meningsuitingen, hij normatief gezien een veel sterker uit-
gangspunt heeft dan de ongekozen rechter die tracht te voorkomen dat
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de wetgever te ver gaat in zijn streven de voornoemde staatsvorm te ver-
dedigen. Omdat burgers geacht worden via de gekozen wetgever reeds
te hebben ingestemd met wetgeving, hebben afgekondigde wetten al bij
voorbaat de schijn van democratische legitimiteit over zich. Pogingen
van de ongekozen rechter om ze aan controle te onderwerpen wekken
daarentegen van het begin af aan de indruk ongerechtvaardigde interven-
ties te zijn in de rechtmatige functie-uitoefening door de democratisch
gelegitimeerde wetgever. Zolang het instemmingsprincipe de interactie
tussen de wetgever en de rechter blijft bepalen, zal het dus erg moeilijk,
zo niet onmogelijk, zijn een democratische rechtvaardiging te vinden
voor de acties die de rechterlijke macht onderneemt om de vrijheid van
meningsuiting tegen excessieve wetgeving te beschermen.

De crux van dit proefschrift is het argument dat wij de uiteenge-
zette uitdaging het hoofd zullen kunnen bieden, indien wij het instem-
mingprincipe als legitimiteitsprincipe zouden vervangen door het zelf-
beperkingsprincipe. Wij zullen, anders geformuleerd, in staat zijn deze
uitdaging met succes aan te gaan, als wij het zelfbeperkingprincipe zou-
den gebruiken als het mechanisme door middel waarvan de dwang van
de wet verzoend moet worden met het zelfbeschikkingsrecht van dege-
nen die daaraan zijn onderworpen. Binnen het theoretische kader van dit
principe dankt wetgeving haar legitimiteit niet aan de instemming die
burgers daaraan zouden hcbben gegeven, maar aan de zelfbeperking die
de wetgever zichzclf oplegt. Zelfbeperking door de wetgever betekent
dat hij de heerschappij van zijn wetten niet permanent in stand tracht te
houden: hij geeft degenen die erdoor worden geregeerd een juridisch
geïnstitutionaliseerde kans zich daarvan te bevrijden, mochten zij dat
willen. Zolang de wetgever zijn onderdanen deze mogelijkheid biedt,
kunnen wij claimen dat de door de hem afgekondigde wetten democra-
tisch legitiem zijn, dat wil zeggen, dat zij in overeenstemming gebracht
kunnen worden met de politieke autonomie waar elk individu in een
democratie aanspraak op kan maken. Het argument dat de democrati-
sche legitimiteit van wetgeving uiteindelijk afhangt van de zelfbeperking
door de wetgever draagt een aantal theoretische implicaties in zich dat
niet alleen een wettelijk verbod op anti-democratische meningsuitingen
van elke innerlijke tegenstrijdighcid kan zuiveren, maar dat ook de legi-
timiteitsvoorsprong van de wetgever ten opzichte van de rechter teniet
zal doen. Hicrdoor zijn wij in staat te betogen, dat indien nodig, de de-
mocratie vijandige meningsuitingen kan onderdrukken zonder in strijd
te komen met haar eigen legitimiteitsprincipe, en zonder dat daarbij de
rechterlijke bescherming van het recht op vrije meningsuiting zelf on-
dermijnd wordt.
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