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Free and open source software: an answer to 

commodification? 

 

Maurice Schellekens 
 

 

 

1. Introduction 

Linux is a PC operating system which is distributed under the General Public 

License (hereinafter: GPL). The GPL allows for the (royalty-)free use, modification 

and redistribution of the software. Given these license conditions, Linux users 

believed  they could use the operating system without too many license worries. 

That was until SCO claimed to own the rights in certain parts of the Linux code, 

and started sending bills to Linux user for their use of the code ‘owned’ by SCO. 

IBM was targeted as well because it allegedly ‘leaked’ the code-segments to open 

source communities.  

 

This case perfectly illustrates the effects of an ever increasing trend towards 

commodification. In the early days of computers software was given away for free 

to those who bought the hardware, but these days are over. Users of software must 

pay for its use as for any tradable commodity. Only the free and open source 

movements adhere to the old idea of sharing software instead of locking it in. But 

these movements are increasingly confronted with opposition from the proponents 

of what I shall call the proprietary software model. The SCO v. IBM case is a case 

in point. If free and open source software is an exponent of the public domain for 

software, then this part of the public domain is ‘under pressure’. Given the 

importance of a wealthy public domain for economic and social innovation, this 

development is a reason for concern.  

 

In this chapter I will focus on the following question:  ‘Does the open source 

model for development and distribution of software (and increasingly also of other 

types of information) provide an adequate counterweight to commodification?’ In 

the open source model software is developed in a free and open way. Software is 
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made available freely (i.e. without requiring payment of royalties) for anyone to use 

or modify, inclusive of its source code. In answering this question I will investigate 

whether open source lends itself conceptually to such task. I will also try to shed 

some light on the viability of the open source model, as it needs to compete with the 

traditional proprietary model and is under pressure from that model’s proponents. 

 

The outline of this chapter is as follows. Since free software and open source 

software are still relatively new phenomena, the following paragraph will explain 

what free and open source software are. The so-called Open Source Definition will 

take centre stage in this discussion. In the next paragraph (par. 3) I will then focus 

on the central question of this chapter: is the open source model an answer to the 

real (or perceived?) drawbacks of commodification? In order to answer this 

question the interrelationship between a number of key concepts, such as 

commodification, public domain and open source software, is explained. This 

section provides an answer to the question whether the open source model lends 

itself conceptually to form a counterweight against commodification or the 

proprietary model which is the exponent of commodification. Having answered this 

question in the affirmative, I will then address a few doctrinal issues with respect to 

the free or open source license, more specifically the General Public License 

(hereinafter: GPL). These issues may become important, since there is a rather 

fierce ‘competition’ between the proprietary and open source models. The doctrinal 

weaknesses of the open source model run a certain risk of being exploited by the 

protagonists of the proprietary model. In the next section the converse question will 

be addressed: how does open source model affect the proprietary model? Following 

that the relation between technical protection of works and open source software 

will be dealt with. Section &.4 deals with the suitability of he model to function in 

conjunction with other types of information than software. In the penultimate 

section (&.5) the role of government with respect to the open source model is 

investigated. The last section contains a conclusion reflecting the preceding 

sections.  

2. What is Open Source? 

The term ‘open source’ refers primarily to the fact that the source code of 

computer software is made available to the public. But this is only part of the 

concept, as will be clarified below. The Open Source Definition (hereinafter: OSD) 

by the Open Source Initiative (hereinafter: OSI) is generally taken to be most 

authoritative definition of what open source is.1 It must however be said that this is 

the definition of the OSI and diverts from what e.g. the Free Software Foundation 

                                                           
1
  M.H. Webbink, ‘Open source licensing: today’s big legal challenge (Part 1)’, Georgetown CLE 1 – 

22 (2003). The Open Source Definition will be discussed below. 
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(hereinafter: FSF) takes to be free software. According to the FSF, ‘free software is 

a matter of the users' freedom to run, copy, distribute, study, change and improve 

the software.’2 Free software is for most practical purposes entirely comparable to 

open source software. The main difference is in the ideological background. 

Stallman, the man behind free software, holds the opinion that all software should 

be freely available. You should think of ``free'' as in ``free speech,'' not as in ``free 

beer.''3 Stallman’s main focus is on freedom. Raymond, the man behind open source 

software, takes a more practical stance.4 Open source is simply a good way to 

develop and distribute software, no more, no less. In this chapter I will assume that 

software is open source if there is a material conformance to the OSD. This is in 

keeping with practice; the term open source often used in a broader meaning, so 

that it also encompasses free software and software distributed under the BSD 

license.5 So there is some room for a finding that licenses qualify as open source 

even if they divert in some respect from the OSD. From the OSD it appears that the 

terms for distribution determine what open source software is and what not. The 

definition consists of ten criteria that will be dealt with hereinafter. The terms of the 

definition are rendered in italics. 

 

1. Free Redistribution 

The license shall not restrict any party from selling or giving away the 

software as a component of an aggregate software distribution containing 

programs from several different sources. The license shall not require a 

royalty or other fee for such sale. 

 

The licensee is free to redistribute the software. It can be assumed that copying 

necessary for redistribution is also allowed. Distribution is not limited to  

distribution of physical copies, but also includes distribution by other means such as 

transmission through the Internet. 

 

2. Source Code 

The program must include source code, and must allow distribution in 

source code as well as compiled form. Where some form of a product is 

not distributed with source code, there must be a well-publicized means of 

obtaining the source code for no more than a reasonable reproduction 

cost preferably, downloading via the Internet without charge. The source 

code must be the preferred form in which a programmer would modify the 

                                                           
2
 See http://www.gnu.org/philosophy/free-sw.html . 

3
 See http://www.gnu.org/philosophy/free-sw.html . 

4
  E.S. Raymond, Homesteading the Noosphere, First Monday 1998, available at: 

http://www.firstmonday.dk/issues/issue3_10/raymond/. 
5
 BSD stands for Berkeley Software Distribution., a derivative of the UNIX operating system. 
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program. Deliberately obfuscated source code is not allowed. Intermediate 

forms such as the output of a pre-processor or translator are not allowed. 

 

Computer programs are written in higher programming languages, such as 

Pascal, C++, etc. These higher programming languages do not include precise 

machine-readable instructions and thus make programming easier. Computer  

programmers can concentrate on the essentials, not bothered by machine-specific 

details. Programs written in higher programming languages do however have a 

significant drawback: they cannot be directly executed (i.e. run) by a computer. 

Such programs must be first converted (‘translated’) into machine-executable form 

by special programs called compilers. The program in the higher programming 

language is called source code and the resulting machine code is called the object 

code. The machine code can be run on a computer independently of the source code 

from which it stems. In other words the source code is not needed to run the object 

code. A purchaser of proprietary software usually only acquires only the object 

code, which is all he needs if he is satisfied with simply running the program. But if 

a program needs to be modified, the object code is basically useless. The desired 

modifications can only be made to the original source code and the now modified 

source code will then be compiled into a new object code. The copies of the ‘old’ 

object code have become superfluous for those wishing to run the modified 

program; in general they cannot be updated and can thus be discarded. 

Theoretically, an object code can be returned to a sort of higher programming 

language form, but this form is not the original source code and the process (reverse 

engineering) is so complicated and expensive that it often does not make economic 

sense to do so. So for all practical purposes, the source code is needed to modify an 

existing program. This immediately explains why the source code of proprietary 

software is mostly not released. Users wishing additional functionalities than the 

existing program offers have no choice but to turn to the developers of the program 

who hold the source code. Furthermore, and more importantly, competitors of the 

software producers cannot build upon the software to create new compatible 

programs with additional features, fewer bugs etc. So software offers a sort of 

natural protection to those who write it and keep the source code to themselves. The 

requirement quoted above ensures that the source code of open source software 

must be made available. 

 

3. Derived Works 

The license must allow modifications and derived works, and must 

allow them to be distributed under the same terms as the license of the 

original software. 

 

The rationale of making the source code available is to enable the licensee to 

modify the software and create derivative works. The right to do so must obviously 

be granted. Furthermore, the licensee has the right to redistribute the software in its 
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modified form. Redistribution is not obligatory, but if it is done the same license 

must apply. Licenses that require the modified software to be distributed under the 

same license such as the GPL are often called ‘copyleft’. Failure to distribute under 

the same licence then constitutes copyright infringement and can lead to an 

injunction forbidding further distribution.  

 

4. Integrity of the Author's Source Code 

The license may restrict source-code from being distributed in modified 

form only if the license allows the distribution of "patch files" with the 

source code for the purpose of modifying the program at build time. The 

license must explicitly permit distribution of software built from modified 

source code. The license may require derived works to carry a different 

name or version number from the original software. 

 

Sometimes it is not desirable to have modifications invisibly interwoven with the 

original program. In such a case the licensor can require that modifications be 

separately distributed as a ‘patch’. From the source code of the patch can then be 

learned what the modifications to the original program are. In order to prevent 

confusion between the different versions of a program that has been modified and 

redistributed time after time, the licensor may require that modified programs and 

derived works be distributed under another name or version number. 

 

5. No Discrimination Against Persons or Groups 

The license must not discriminate against any person or group of 

persons. 

 

This provision ensures that the software is actually made available to the general 

public, and that certain groups of persons are not excluded. . 

 

6. No Discrimination Against Fields of Endeavor 

The license must not restrict anyone from making use of the program in 

a specific field of endeavor. For example, it may not restrict the program 

from being used in a business, or from being used for genetic research. 

 

This provision confirms that the open source model does not rule out commercial 

use. 

 

7. Distribution of License 

The rights attached to the program must apply to all to whom the 

program is redistributed without the need for execution of an additional 

license by those parties. 
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This provision is included to prevent that additional obligations are imposed 

through an additional license. A non-disclosure clause would be an example of such 

an extra obligation. As we have seen the OSD leaves licensees free to redistribute 

the program or not to do so. A non-disclosure clause would obviously restrict this 

freedom. The provision clarifies that the license does not only apply to the direct 

successor of the licensor, but to all successors. 

 

8. License Must Not Be Specific to a Product 

The rights attached to the program must not depend on the program's 

being part of a particular software distribution. If the program is extracted 

from that distribution and used or distributed within the terms of the 

program's license, all parties to whom the program is redistributed should 

have the same rights as those that are granted in conjunction with the 

original software distribution. 

 

This provision is self-evident. 

 

9. License Must Not Restrict Other Software 

The license must not place restrictions on other software that is 

distributed along with the licensed software. For example, the license must 

not insist that all other programs distributed on the same medium must be 

open-source software. 

 

This provision prevents that an open source license has a viral effect. The FSF’s 

GPL does not conform to this requirement. 

 

10. License Must Be Technology-Neutral 

No provision of the license may be predicated on any individual 

technology or style of interface. 

 

Software may be distributed in many ways. It may be distributed over the web 

(with or without mirroring), through FTP-download or it may be distributed on a 

physical carrier such as a CD, perhaps as part of a software anthology. The way in 

which an open source license is formulated must not favor or prejudice certain 

technologies. This may be especially relevant when it comes to acceptance of the 

open source license. Acceptance through click-wrap presupposes that distribution 

takes place through web channels and that there is a graphical user interface that 

allows popup dialogues for the implementation of click-wrap. Some forms of 

distribution such as FTP-download do not feature a graphical user interface; so 

alternative ways of accepting the open source license must be provided as well, in 

order to meet the technology-neutrality requirement.  
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One issue needs some further clarification, i.e. the question of how to make sure 

that the free or open source conditions remain applicable to the software when it is 

distributed and redistributed over and again. The main mechanism for doing so is 

obliging each licensee to notify the open source conditions or even the exact license 

to his successor(s). The various licenses do however differ in what conditions have 

to be notified to the successors. The BSD license is perhaps the most liberal in this 

respect. Only the obligation to retain the copyright notice, the disclaimer and the 

clause perpetuating these obligations must be included in redistributed versions. 

Vital open source features such as the right to redistribute and the obligation to 

include the source code in redistributions need not be carried over. So no 

‘guarantee’ exists that BSD-software remains available under open source 

conditions, apart from the original version distributed by Berkeley. Most open 

source licenses however require that core open source characteristics be 

perpetuated. Such licenses then are ‘copyleft’. 

 

The GPL license is perhaps the license that takes this perpetuity furthest of all. 

The pertinent section (art. 2b GPL) reads: ‘You must cause any work that you 

distribute or publish, that in whole or in part contains or is derived from the 

Program or any part thereof, to be licensed as a whole at no charge to all third 

parties under the terms of this License.’ Not only must the entire license be carried 

over, the license must apply to an entire work even if only a small part of that work 

constitutes or is derived from a program that has been acquired under the GPL. This 

effect of the GPL of spreading its application to software in which GPL-ed software 

is contained is called the viral effect of the GPL. The viral effect follows from 

Stallmann’s ideological starting point that all software should be free. Although one 

may hold the view that the viral characteristic really brings more software under 

this free regime, it may also be that this is not the case. The viral effect can deter 

software developers from combining proprietary software with GPL-ed software. 

Right holders of proprietary software understandably fear losing control over the 

software if it is included in a free software package. For free software for which the 

reticence of software builders is considered to be undesirable, the FSF has 

developed the LGPL license. The LGPL license allows for the combining of LGPL 

libraries with other software under certain conditions, without the other software 

being ‘infected’ with the LGPL.  

3. Is Open Source an answer to commodification? 

3.1 OPEN SOURCE, PUBLIC DOMAIN AND COMMODIFICATION  

 



MAURICE SCHELLEKENS 

8 

In the early days software was given away for free to buyers of the hardware. It 

was seen as a necessity to sell hardware. Without software the hardware would not 

have been of any use to the buyer. Software belonged to the public domain. 

Soon it was discovered that there is a separate market for software. At that point 

the commodification of software began. The commodification of software in its turn 

often led to software enclosure. The source code was retained by the developer of 

software, so that the buyer or user of the software was compelled to turn to the 

developer for any modifications to the software. Restrictive licensing practices were 

introduced that could partly be enforced by technological means. A hardware 

dongle made e.g. sure that software was only being used on certain computers. 

Time bombs forced users of software to pay the renewal fees for their licenses. 

So where do we position open source? The free and open source movements are 

a reaction against software enclosure, but free and open source software are not in 

the public domain; their ‘openness’ is based on intellectual property licenses. 

Although copyright and the possibility to withhold source code from the users of 

information create an excellent position to exercise exclusion, this does not happen. 

Open source software is ‘free’ and the position of power which is mainly derived 

from copyright, is used to keep it free. 

 

The free and open source models do not rule out exclusive rights altogether; 

there may exist a form of ‘property’ in the ‘ownership’ of a software development 

project. The owner of a project is a coordinator and as such exerts a large influence 

on the direction the software development will go and in deciding what will be 

included in ‘official’ releases. Someone can become the owner of a project by 

initiating a project, by taking over a project that has been abandoned by its previous 

owner or by consensual take-over. It has been pointed out that these ways of 

acquiring a project show remarkable similarities to the theory of Lockean property 

under which three similar forms of acquisition (of land) are discerned: 

homesteading, transfer of tile and adverse possession.6 The similarity with Lockean 

property further cements the argument that it concerns ‘real’ property. 

 

‘Property’ in the form of project ownership does not impinge on the ability of 

open source software to fend off commodification. Admittedly, the owner is to a 

great extent able to influence what functionality the eventual software will have. 

But the coordinating task of the owner is a necessary condition for completing a 

complicated project like software development. Without coordination no large 

software project could be completed. Furthermore, the coordination activities by the 

owner do not have a negative bearing on the free distribution of the final software, 

inclusive of its source code. 

  

                                                           
6
  See Raymond, supra note 4. 
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On the conceptual level, the free and open source models certainly provide an 

alternative to the proprietary model that is devoid of the adverse effects of 

commodification. The free and open source models have the potential to provide a 

counterweight against commodification. But is the concept robust enough to realize 

this potential? Will free and open source licenses stand up when challenged in 

court? Open source licenses are only beginning to be tested in court. In Germany, 

Welte sought and got an injunction against Sitecom on the basis of the latter’s non-

compliance with the GPL. Sitecom had made open source software available to the 

public without a GPL license.7 The legal discussion focused on the question 

whether the loss of rights under art. 4 GPL (in case of non-compliance with the 

GPL) is admissible under German law. A loss of rights may impinge on 

merchantability of copies of open source software and affect the  of downstream 

users. The court found the provision to be admissible. That downstream users who 

comply with the GPL have their rights reinstated was an important element in its 

finding.8 The GPL thus withstood judicial scrutiny in Germany. However, one 

German swallow does not make a global summer. So it is still unclear whether the 

open source license will stand up if challenged in other countries, or perhaps on 

other grounds. In the next section, I will delve deeper into contractual issues 

surrounding the free and open source license. 

 

3.3.1. THE PERSISTENCE OF THE GPL 

Although there are many open source licenses, I will concentrate the following 

analysis of bottlenecks in free and open source licenses on the GPL. I have chosen 

the GPL because of its wide use, the fact that most analysis of the open source 

licenses has focused on the GPL and the only case to date involving open source 

licenses involves the GPL. Three main issues will be dealt with here:  

 

- Is the GPL binding?  

- Is it capable of keeping software in the domain of free and open source? 

- Liability issues. 

 

Is the GPL binding? 

 

Is the GPL binding on a downstream user? The GPL addresses this issue in the 

first sentence of art. 5 GPL, which reads: ‘You are not required to accept this 

License, since you have not signed it. However, nothing else grants you permission 

                                                           
7
  See: Netfilter v. Sitecom, District Court of Munich I, 19 May 2004, in 10 Computerrecht 774-776 

(2004), with annotation by T. Hoeren and A. Metzger. 
8
  See art. 4 last sentence of the GPL. 
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to modify or distribute the Program or its derivative works. These actions are 

prohibited by law if you do not accept this License.’ From these sentences it 

appears that the problem of the GPL not being binding may in practice not give rise 

to as large a problem as theoretically might be expected. One could reason - as the 

GPL does - that a (putative) licensee may very well have no interest in stating that 

he was insufficiently notified, because without the ensuing license he never had the 

right to use, modify and redistribute in the first place. It makes him vulnerable to a 

claim of copyright infringement. Nonetheless, the question whether the GPL is 

binding can be relevant if the user of the software claims to have a fair use defense, 

in which case he would not need the license, or if the interest at stake is so great 

that the user is willing take the copyright infringement in his stride. It may also be 

that a user contends that some referenced terms are so unusual and detrimental to 

him that they are not enforceable. 

 

The question whether the GPL is binding can be likened to the question whether 

shrink-wrap licenses are binding. The latter is a license printed on the inside of a 

shrink wrap sheet encapsulating a support (such as a disc) that contains a computer 

program. There is case law finding that a party receiving software in shrink-wrap is 

bound to the license if in advance sufficient notice was given of the presence of 

license terms inside the shrink-wrap and the receiver does not take some specific 

action immediately after opening the shrink-wrap.9 The receiver may for instance 

escape being bound by returning the program to the vendor immediately after 

opening the shrink-wrap. Of course, the evident criticism to this finding is that a 

software user opens the shrink-wrap because he wants to use the software inside, 

not necessarily because he wants to accept the conditions printed on the inside.  

 

McGowan calls this contract formation through notice-plus-conduct.10 This can 

very well be applied to GPL’ed software. The GPL is applicable to any program or 

other work which contains a notice placed by the copyright holder saying that it 

may be distributed under the terms of the GPL (see art. 0 GPL). The terms of the 

GPL may be contained in a paper document, a computer file or on a referenced web 

location. By modifying or distributing the program (or any work based on the 

program), a receiver indicates his or her acceptance of the GPL and all GPL terms 

and conditions for copying, distributing or modifying the program or works based 

on it (Art. 5 GPL). Between a user and the copyright holders, valid licenses may 

                                                           
9
  ProCD v. Zeidenberg, 86 F.3d 1447, 1451-53 (7th Cir. 1996) (Easterbrook J.). Under Dutch law 

shrink wrap agreements are  only valid if two conditions have been met: 1. the buyer must aforehand 

be aware of the fact that he is about to accept an agreement in shrink-wrap-fashion, and 2. The 

conditions of the agreement must be clear beforehand. See Rb. Amsterdam 24 may 1995 

Computerrecht 1997/2, p. 63 – 65 (Coss Holland B.V./TM Data Nederland B.V.). 
10

  D. McGowan, ‘Legal Aspects of Free and Open Source Software’, in J. Feller, B. Fitzgerald, S.A. 

Hissam and K.R. Lakhani (eds.), Perspectives on Open Source and Free Software, Cambridge 

(Mass) MIT Press, 2005, p. 361-392. 
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very well ensue. After all, the user needs the license to copy, modify and 

redistribute; it is in his own interest to accept, which in turn is an argument for 

finding that these technical acts may legally be seen as acceptance of a license. The 

bottleneck is in the notification. A click-wrap license may be sufficiently notified, 

because you cannot proceed without clicking an accept button; a browse-wrap 

license not, because you are able to ignore it while installing the software. The 

degree of notification is a particularly pertinent problem because the licensor has no 

control over the form in which the license is being notified once the persons to 

whom he has distributed start redistributing.  

 

Assuming that a user can be bound by the GPL, a second issue must be 

addressed: the perpetuity of the GPL across redistributed versions. Perpetuity 

depends on each licensee ‘notifying’ the GPL to its successor. Ideally the following 

happens. If A provides GPL’ed software to B and notifies the GPL, a license 

between A and B ensues, assuming that B accepts the license. If B modifies the 

software and provides it to C, while notifying the GPL to him, two new licenses 

ensue, one between B and C and one between A and C.11 B is the licensor of his 

modifications and A is the licensor of (what remains of) his original program. 

However, if C provides the software to D, but fails to notify the GPL, the chain 

breaks. It may simply be that C fails to notify the GPL altogether or it may be that 

what C does is found not to constitute sufficient notification. An important question 

in this respect concerns the position of users downstream of a rupture, such as D. 

This issue is addressed in art. 4 GPL:  

 

‘You may not copy, modify, sublicense, or distribute the Program 

except as expressly provided under this License. Any attempt otherwise to 

copy, modify, sublicense or distribute the Program is void, and will 

automatically terminate your rights under this License. However, parties 

who have received copies, or rights, from you under this License will not 

have their licenses terminated so long as such parties remain in full 

compliance.’  

 

If someone does not comply with the GPL, he loses all rights under the GPL, 

including his right to (re)distribute. If he, while lacking the right to do so, 

distributes the program under the GPL, one would expect that the position of the 

person to whom he distributes (hereinafter: the receiver) is in limbo, since he has 

received from a person who was not authorized to distribute. The chain is broken. 

However, the final sentence of art. 4 GPL brings the receiver of the program in a 

position like the one he would have been in had he received from an authorized 

                                                           
11

  See art. 6 GPL: Each time you redistribute the Program (or any work based on the Program), the 

recipient automatically receives a license from the original licensor to copy, distribute or modify the 

Program subject to these terms and conditions.’ (Italics added by the author) 
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distributor. As long as he complies with the GPL, his license will not be 

‘terminated’. This may however not solve all problems. If the software is 

distributed without notice of the GPL, the last sentence of art. 4 GPL does not 

apply. Whether the receiver may actually rely on the (non-GPL) license is 

uncertain.12 Another problem concerns the situation in which the receiver did not 

receive the source code. Non-availability of the source code may prevent him from 

redistributing the (modified) software in compliance with the GPL.13 

 

Is the GPL capable of keeping software in the domain of free and open source? 

 

On occasion ‘proprietary’ code ends up in an open source program. This may 

have happened without authorization of the owner of proprietary code. It may also 

be that a programmer who has regularly contributed to the open source program 

later withdraws the license regarding his modification, effectively making his code 

proprietary. The latter seems to be entirely possible.14 The SCO v. IBM case, 

mentioned above, is the latest incarnation of the proprietary code lines problem 

reaching the court. SCO alleges that IBM has contributed SCO’s proprietary UNIX 

codebase to the open source Linux operating system. SCO has hitherto not been 

able to show that it owns copyrights in (parts of) the Linux code.  

 

The problem of a proprietary code owner formulating claims against open source 

programs is thus very real. What is more difficult to ascertain is what the impact 

would be if such a claim were successful. In a black scenario, users of open source 

software all over the world would have to stop using the program with all the dire 

consequences for the continuity of their activities. In an even worse scenario, the 

trust of the public in the open source model would vanish and in the end the open 

source movement would cease to exist. Fortunately, this is a very pessimistic 

scenario. Other scenarios are also possible and perhaps more likely. In the time it 

takes to bring a case concerning a ‘polluted’ open source program to fruition, new 

lines of code could be written replacing the alleged proprietary lines. Even if a 

single open source program goes down, this may not drag the entire open source 

model with it. Perhaps the copyright owner of the proprietary code lines is willing 

to give users of the open source program a license under reasonable terms. For what 

we have seen hitherto, it is much too early to proclaim that the problem of code 

pollution will seriously hamper the open source movement.15  

 

Liability issues 

                                                           
12

  For Dutch law, see L. Guibault and O. van Daalen, Unravelling the Myth Around Open Source 

Licences, The Hague, T.M.C. Asser Press, 2006; and K.J. Koelman, ‘Terug naar de bron: open 
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  Even without source code it is possible to modify software, although it is much more burdensome. 
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  See McGowan, supra note 15. 
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The GPL excludes all liability (see art. 11 and 12 GPL). No copyright holder or 

other party who may modify and/or redistribute the program as permitted under the 

GPL can be held liable for damages arising out of the use of the inability to use the 

program. It has been contended – inter alia by Hoeren - that this disclaimer is 

untenable under European law. In Europe, an exclusion of responsibility that 

encompasses intentional behavior is not valid.16 This also holds for product liability, 

assumed that product liability is applicable to software. There is after all still 

unclear whether software is a product. 

 

It could be that the GPL needs modification in this respect. There is no reason 

why it would be impossible to make a disclaimer that is acceptable under European 

liability laws. The effect of such corrective action may however seriously be 

dampened by the fact that much software has already been distributed under version 

2.0 of the GPL. The disclaimer as phrased in version 2.0 of the GPL binds those 

who have accepted the GPL in the past. 

It is said that liability issues have a deeper impact with open source than is the 

case with proprietary software. For users of open source software, it is often unclear 

who is liable for bugs in open source programs. The absence of a party that can be 

held liable may act as a disincentive to use open source software. 

For developers of open source software, liability for bugs may have far reaching 

consequences as well. Developers of proprietary software often find themselves 

under the protective umbrella of the software house with which they are employed. 

It is unclear whether developers in the open source model can count on comparable 

protection from their employers or open source organizations. 

My assessment is however that liability issues act far less as a driver for behavior 

then is sometimes assumed. Liability issues will probably not hinder the 

development of open source  software. That does of course not take away that one 

high profile case may do more harm to the open source movement than a thousand 

open source projects that run without any liability hiccup. 

3.3.2. THE END OF COPYRIGHT AS WE KNOW IT? 

Eben Moglen, general counsel of the FSF, predicts the end of software 

copyright.17 He argues that copyright focuses on the wrong ‘driver’ for software 

development. Not material profit, but the human innate desire to create is the real 

driver of software development. The free software model builds on this insight and 
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  Compare e.g. art. 12 Directive 85/374/EEC OJ L 210, p. 29 and art. 3(3), Annex sub b. Directive 
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and N. Weinstock Netanel (eds.), The commodification of information, The Hague, Kluwer Law 

International 2002, p. 107-131. 
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will consequently be the surviving model. This raises the question on what drivers 

copyright tries to capitalize and whether the free and open source models actually 

thrive on mankind’s irrepressible urge to create.  

 

Under utilitarian theories about the rationale of copyright, it is assumed that the 

creation of works benefits society. An individual maker will however only be 

inclined to create works if he can earn a living in doing so. Since works have the 

characteristics of a public good it is hardly possible to earn a living from the 

exploitation of one’s work, absent copyright protection. Once copies of the work 

are in the hands of the public the price of the work will converge to the marginal 

cost of distribution and the author may have difficulty in recouping his initial 

investment in the creation of the work. Government intervention is needed to 

reduce this problem. The chosen form of intervention – the attribution of exclusive 

rights to the author - helps him earn a living from his creation. 

 

If exclusivity is not available or – as is the case with free and open source 

software – not used for recouping investment, neo-classic economics predict 

underproduction of works. The production and existence of free and open source 

software may however be seen as an indication negating the prediction of 

underproduction. In its wake, it calls into question the utilitarian rationale of 

copyright. In order to see whether this really is the case I will first look into the 

reasons why free and open source software is produced at all; from an economic 

perspective, there is seemingly no incentive to do so.  

 

Two ‘schools of thought’ explaining this apparent paradox can be distinguished. 

The first bases the willingness to write open source on a gift culture that is (claimed 

to be) preeminent in open source communities.18 Just being able to use the software 

is enough reward to altruistically add code to the software. Although this is entirely 

possible it is unlikely that an individual makes a sizeable contribution to the 

software on this basis.19 The second school of thought is based on the idea that open 

source software is somehow linked to something else, e.g. a private good or an 

exclusive service, through which it is possible to earn money. The writing of open 

source software does not bring its author a direct monetary reward, but the related 

activity does. The related activity is dependent on or at least enhanced by the 

creation and availability of free or open source software. The link to the exclusive 

good or service can take on many forms. A programmer may earn a good reputation 

by writing free or open source code. This is consistent with the value that is placed 

on attributions in open source communities. The good reputation may translate 
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York, Texere 2001. 
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itself into job opportunities. A software company may earn money by adapting free 

or open source software to the specific needs of a company. A software company 

may earn money by packaging open source software in such a way that it is useable 

for uninitiated users. A hardware producer may need software in order to stimulate 

the sale of its hardware products; it may even try to turn its hardware into the 

industry standard. For instance Sun has stimulated the development of Java open 

source software in order to increase the sale of its servers.20 In sum, writing free or 

open source software is not an activity that can ‘support’ itself, but it can be an 

indirect means to earn money. Where organizations such as local governments 

initiate the development of open source software, this may be done in order to 

further organizational or governmental purposes and prevent dependence on 

commercial software providers. 

 

Whether the creation of open source software stems from the innate desire to 

create or from more utilitarian considerations is difficult to assess.21 It is largely 

dependent upon the circumstances, such as the person of the code writer, the type of 

software project, the availability of opportunities to embed a project in a 

‘utilitarian’ context, etc. It is unlikely that a single general answer exists. What the 

flourishing of open source and free software does illustrate, is that it is not always 

necessary to exercise the exclusive rights granted under copyright in the traditional 

way. There are alternatives. But this does not mean that the proprietary model has 

become superfluous. Most software is still produced under a proprietary regime and 

this is likely to stay that way for some time.22 It is therefore far too early to proclaim 

the end of the proprietary model or even the end of software copyright. 

3.3.3. TECHNICAL PROTECTION AND OPEN SOURCE 

Pursuant to the WIPO Copyright Treaty of 1996, technological protection 

measures were embraced in both the US and Europe as important instruments for 

the protection of intellectual property. Circumvention of technical protection 

measures, such as copy protection, was declared illegal as was the provision of 

means for circumvention. The underpinnings of technological protection are 

however difficult to reconcile with the ideas underlying open source software. 

Given their opposed rationales, technological protection is bound to be at cross-

purposes with open source software. As long as technological protection and open 

source software operate in separate, well divided areas frictions may not occur, but 
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such separation cannot be long-lived in an interconnected world and collisions are 

bound to happen. 

 

A conflict is likely to arise, for instance, if it were impossible to avoid 

technological protection for an open source program. A major content provider 

could for instance force hardware manufacturers to embed technological protection 

devices in their products, without which it is impossible to (dis)play protected 

content. Or even worse, legislation could be promulgated that mandates the 

incorporation of technological protection in certain devices. It would thus not be 

possible to have open source versions of these devices. For example, content might 

not be played on DVD players in Linux systems unless proprietary software would 

be tolerated in an otherwise open source system. LinDVD of Intervideo is an 

example of an ‘approved’ closed DVD player that works under the Linux operating 

system.  

 

The fundamental danger here is that technical protection can be used to push out 

open source software. This is an undesirable effect of legal protection of technical 

protection measures. How to avoid this? It will be difficult to reconcile technical 

protection measures with open source models. Should ‘approved’ technical 

protection be available in open source form? Existing legislation with respect to 

technical protection measures hardly limits rightholders in the design of the 

technical protection measures they employ. According to art. 6.4 of the Information 

Society Directive,23 rightholders must make sure that beneficiaries of certain 

limitations of copyright can actually make use of those limitations, but the 

legislation does not prescribe under what license the protection technology must be 

made available. 

Another possible way of reconciling technical protection with open source is to 

permit cracking a protection measure in order to play a work on the machine or 

with the operating system that one has installed, e.g. Linux. The Danish Copyright 

Act allows for cracking of technological protection under the following 

circumstances.24 First, the Copyright tribunal must have ordered a rightholder to 

provide the beneficiary of an exception with the necessary means to benefit from 

the exception. If the rightholder has not complied with the order within four weeks, 

the beneficiary may circumvent the technical protection. This only applies to users 

that have legal access to the work. It goes without saying that the ‘cracking’ option 

is at odds with the legal protection of technical protection: if cracking is allowed for 

the mentioned purpose, it will be difficult to control that the crack will not be used 

for other purposes as well, such as the copying of a work.  
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3.4 OTHER TYPES OF INFORMATION THAN SOFTWARE 

The relative success of open source model with respect to software raises the 

question whether the model can also work for other types of information. Could it 

be effective for text, pictures, sound or movies? The Creative Commons initiative 

seems to indicate a positive answer. In this section, I will explore two issues that 

have some bearing on the question. First I will concentrate on factual differences 

between software and other types of information. In the second place, I deal with 

issues concerning the way makers perceive their works and the ideas they have 

about the respect that others should have for the work. 

 

An important difference between software and other types of information is that 

software has a separate source code. Admittedly, HTML pages also have a source 

code, but this code is distributed with the corresponding ‘webpage’; it is impossible 

to keep the source code secret. Furthermore, if one would want to consider the 

webpage as it is seen by the websurfer to be the object code, it is clear that 

modifying the text is relatively easy; there is no need for complicated and expensive 

reverse engineering. In sum, other types of information do not feature a source code 

in the same way as software does. Does this make open content models essentially 

different from free and open source models? Although the name ‘open source’ may 

suggest otherwise, the free availability of the source code is but one aspect of free 

and open source models. The right to use, to modify and to redistribute are features 

that lend themselves perfectly to other types of information than software. This is 

even more so because they do not have a source code as software does. 

 

Another obstacle for bringing other information into a free or open source model 

may be moral rights. ‘Moral’ issues may however also arise in the context of free 

and open source software. Attributions of work are considered of primordial 

importance in free and open source communities. Removal of attributions from the 

software is almost considered a mortal sin in free software communities. What is 

remarkable then is that this respect for the paternité of code has come up in bottom-

up fashion. It is something valued by the members of the communities themselves, 

not a result of applying the law of copyright. The copyright law of the United 

States, where the free and open source movements originate, does not protect the 

moral rights of computer programmers. At the same time we see that modification 

of a work is encouraged by these communities, and is not perceived as a lack of 

respect for the original code writer. 

 

Now the free and open source model is spreading to other geographical areas 

such as Europe, where copyright statutes do protect moral rights. It is also 

spreading to other types of information than software. It will be interesting to see 

whether the norms of the open source community will migrate as well. In general, 

code writers do not seem to mind that somebody else picks up code and changes it, 
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a long as they are credited for their original work. Although this is to some degree 

speculative, this may be something that is inherent to the functional character of 

software. If somebody needs another functionality it is only natural that he should 

be allowed to adapt the software to his or he needs. Will such pragmatic attitude 

also spread to other forms of open content? The author of a picture may perhaps not 

mind that someone else reproduces his picture even though he sees the picture as 

his personal creation. He may be perfectly happy to have other people use the 

picture in their works, but would perhaps be annoyed if someone modified it. Of 

course, it is pure speculation what the ‘feelings’ in those other communities will be. 

It does however seem to me that if ‘the’ feelings with respect to what somebody 

may or may not do to a work – other than software – would appear to be more rigid, 

communities with respect to those other forms of information may not come off the 

ground or would certainly be different in character. Art. 6bis of the Berne 

Convention provides a powerful legal argument to those less open minded with 

respect to their works by recognizing two moral rights: 

 

‘Independently of the author's economic rights, and even after the 

transfer of the said rights, the author shall have the right to claim 

authorship of the work and to object to any distortion, mutilation or other 

modification of, or other derogatory action in relation to, the said work, 

which would be prejudicial to his honor or reputation. 

 

The second of these two rights is the right of integrity (droit au respect). By 

making a work available under an open content license, the author allows for the 

modification of his work. A problem could be that the author perceives a 

modification as a distortion and seeks to block further distribution of the ‘distorted’ 

work. It will not always be easy to discern between modifications that are 

distortions and those that are not. The conditions under which a work was made 

available by the original author are a factor in this determination, as may be other 

circumstances, such as the nature of the project or the work.  

3.5 THE ROLE OF GOVERNMENT IN OPEN SOURCE 

Government may develop several policies with respect to open source software. 

In the first place, government can stimulate the use of open source software in its 

own ranks. The aim of such policy may be to reduce the costs of licensing software, 

to reduce dependence on providers of proprietary software or to enlarge the 

transparency of government. One could say that in doing so the government 

addresses the negative consequences of commodification that hurt government 

itself. In the second place, government might try to stimulate the development and 

use of open source software in general. The free availability of open source 

software to anyone who wants to have it, and the beneficial effects this has on 

innovation, may be the principal reason to do so. Since software has the attributes 
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of a public good, neoclassic economics predict underproduction, thus lessening the 

beneficial effects open source software could have for society. Government could 

counteract the underproduction by stimulating open source software development 

by providing means for open source software development. Government could also 

stimulate open source by facilitating interoperability legally. But should it? 

 

What considerations should lead government policy regarding free and open 

source software models? Should government decide for us what software model is 

the best? Both models have their advantages and drawbacks. It may not be so easy 

to determine what model suits what situation. As it is unclear what is wisdom in 

these decisions, perhaps government should relinquish the question of what 

software model is best altogether. It should leave the choice to the software users; 

so allocation should be left to the market and government must not promote free 

and open source. It should make sure that both models can co-exist. Choice for 

software users is a quality that is worth preserving. More generally, variety in 

software models should be fostered.  

 

As we have seen above, one of the bigger threats to variety in software models is 

open source software ‘polluted’ by proprietary code. Claims of copyright or patent 

infringement could reduce trust in free and open source models and perhaps even 

undermine the public’s willingness to work with free and open source software. It is 

not so easy to see what a government could to do to lessen the risk this phenomenon 

poses to the free and open source software model. One thing that might be done is 

to change the law and grant downstream producers and users of free and open 

source software a ‘grace period’. Upon discovery of copyright or patent 

infringement downstream producers and users would be allowed to continue to use 

the open source software for the duration of the grace period. In the meantime the 

infringing pieces of proprietary code could be replaced by newly written free or 

open code. Of course such a grace period should be narrowly construed, since it has 

the potential to frustrate enforcement of intellectual property rights. Only a court 

should be competent to grant a grace period; i.e. it would not be something that 

automatically takes effect. The grace period should only be applied to free and open 

source software that is ‘officially’ released by a company willing to take 

responsibility for the software. A court would only grant a grace period if it is 

satisfied that the company releasing the free or open source software has undertaken 

sufficient action to ensure that the code as released did not contain proprietary 

software. The company can satisfy this burden by showing that it had a policy in 

place for detecting proprietary code and that it can show that it adhered to its own 

policy. 

 

For the owners of proprietary software a grace period would have the advantage 

that they can still protect their ‘property’. For the free and open source communities 

the advantage would be that the continuity of the free and open source model is 
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ensured, if reasonable measures are taken to keep free and open source software 

free of proprietary code. It would also direct users of free and open source software 

to ‘official releases’, since a grace period would only apply to these. Society would 

win because it would have a variety of software models to choose from. 

 

At the same time, such change would evoke a number of difficult questions. 

Why should only free and open source software makers benefit from such a grace 

period? Is the empirical evidence that the open source model is under pressure hard 

enough? How does such a grace period relate to obligations for states to provide 

effective legal remedies against infringements of intellectual property rights, as 

enshrined in the TRIPS Agreement? And perhaps the most difficult question of all: 

why should the makers of free and open source software not be alert to copyright 

and patent infringement, just like everybody else? It is clear that the introduction of 

a grace period can only be contemplated if the free and open source models are 

proven to be seriously under pressure; at present this is certainly not the case. 

 

An argument against software variety could be that it decreases beneficial 

network effects. Network effects occur when many people use the same (or 

compatible) product or service. With every new participant in the network the value 

of the network increases. In my opinion however the lack of network effects carries 

little weight as an argument against variety and choice in software models. In 

principle, everyone is free to choose and use the software he sees fit to use. If 

government wants to increase network effects government should not prescribe a 

certain technology. Government should not try to exert influence on the choice of 

technology or licensing model.25 If government seeks network effects it should try 

to do so by enhancing interoperability. We have seen a likewise development in 

telecommunications law. In Europe we have gone from a situation of singular state-

owned telecom operators to a liberalized market (i.e. a variety of providers). The 

network effects in the telecommunications sector were enhanced by an elaborate 

body of rules concerning interconnectivity. The energy market and its regulation are 

following a comparable development.  

 

In the copyright domain only weak incentives exist to promote interoperability. 

The European Software Directive provides for some exceptions that facilitate 

interoperability to a certain extent. Art. 6 of the Directive allows for reverse 

engineering for the purpose of interoperability in certain limited circumstances.26 

Even with this provision in place the scope for reverse engineering is still very 

limited. The conditions set by article 6 are very strict, and reverse engineering is a 
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costly undertaking. Moreover reverse engineering does not yield the source code, 

but something that could at best be called a shadow of the source code.  

 

Another provision that might help to achieve interoperability is art. 5 of the 

Software Directive. This provision allows a lawful user of a program to observe, 

study or test the functioning of the program in order to determine the ideas and 

principles which underlie any element of the program. The pivotal point is that he 

who wants to observe, study or test has to derive the freedom to reproduce the 

program from elsewhere. So the provision is of limited use in practice. Of course a 

party wishing to make interoperable software may acquire a ‘negotiated’ permission 

to decompile or even ‘negotiated’ access to parts of the source code it needs. In 

such case there is no need to bring about additional regulation.27 If however 

interoperability suffers because access to parts of the pertinent proprietary software 

is lacking perhaps further legislative measures, such as mandatory access to source 

code, should be considered.28 

3.6 CONCLUSION 

Is the open source model an answer to the commodification of information? This 

chapter has concentrated mainly on computer software. As it appears, open source 

lends itself conceptually very well for counteracting commodification. It offers an 

alternative to the proprietary model of software exploitation. Royalty free 

availability, modifiability, and free redistribution are important cornerstones of the 

open source model.  

 

The main question is whether the open source model can realise its potential as 

an alternative to the proprietary model. The SCO v. IBM case indicates that there is 

strong rivalry between the models and that players avail themselves of all legal 

means to reach their goals. As this chapter has shown, there are a number of 

potential obstacles. Technical protection measures and their legal protection may be 

used to push out open source software. The ‘pollution’ of open source software by 

lines of proprietary code is sometimes used against open source. These issues are a 

continuous threat to the co-existence of the open source and the proprietary models. 

So far the open source model has held itself well and there appears to be no reason 

for immediate government intervention. Even so, it is important to reflect upon the 

rationales of a government policy, if only for indicating the reasons underlying the 

current policy of non-intervention. In my opinion the co-existence of the open 
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source and proprietary models should be the cornerstone of any government policy. 

Government should refrain from explicit endorsement of free and open source 

models. After all there is no irrefutable evidence that one model is to be preferred 

over the other.  

 

A government strategy with respect to free and open source software should in 

my view be based on three starting points: 

- Government should foster variety. 

- Government should keep a close watch on the issue of interoperability.  

- Government should remove practical barriers to the development and use of 

free and open source software. 

 

The first starting point must ensure coexistence of the different models. At 

present, the largest threat to coexistence seems to come from ‘proprietary’ right 

holders claiming that free and open source software contain proprietary code. 

Protagonists of free and open source software may find it difficult to defend 

themselves against such allegations. The open development process of free and 

open source software arguably enhances the chance that proprietary software ends 

up among free or open source software. Such ‘infringement’ is difficult to detect for 

the protagonists of free and open source software, but easy to detect for proprietary 

software owners. The availablity of the source code acts here against the open 

source community: detection of infringement is easier. Whatsoever, this should not 

be a large drawback. The occurrence of infringements is probably only incidental. 

Moreover, it is difficult to see what government could do to protect the free and 

open source software communities against the risk of code pollution, apart from 

legislation. In this chapter, the idea of a grace period for free and open source 

software communities has been presented. 

 

The second starting point focuses on interoperability, meaning not only that 

computer programs can work together but also that content can be (dis)played on 

platforms, irrespective of the licensing models used. For the viability of both the 

open source and the proprietary models interoperability in this sense is vital. As we 

have seen, technical protection measures do require extra attention with a view to 

interoperability. They can be used to reduce interoperability in a way that makes 

open source software less attractive.  

 

The third starting point is meant to take away some practical barriers to the 

coexistence of the different models. These measures must not be used to give free 

and open source models an advantage.29 They merely serve to establish a level 
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playing field. Many open source companies are e.g. too small to participate in 

tender procedures in the Netherlands, simply because the required minimum size is 

set too high. Another example may be the provision of information about free and 

open source initiatives. The concept of free and open source software is after all 

still relatively new and many decision makers do not feel comfortable with the 

concept. Information provision could help to overcome the ‘cold feet’. The OSOSS 

initiative in the Netherlands is an example of a government led initiative that aims 

to provide better information to local governments and agencies about open source 

software and open standards. 


