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Contribution of the Tilburg Law and Economics Center (TILEC) 
on the Commission’s call for input regarding the review of the EC electronic 

communications framework and of the Recommendation on relevant markets 
 
This paper presents the TILEC* contribution to the call for input issued by DG INFSO 
on 25 November 2005. 
 
As a starting point, we want to underline that the current regulatory framework has 
marked a significant step forward in the quality of electronic communications 
regulation in Europe, and that our general opinion is positive. Nevertheless, there are 
still numerous points which could be improved, and that is precisely the purpose of 
the review exercise now being conducted. 
 
A number of issues relating to the institutional dimension of the current regulatory 
framework have been identified and discussed in a separate paper prepared by Maartje 
de Visser and Pierre Larouche, which is annexed to this submission. They are: 
1. The failure to achieve the deregulatory objectives of the current framework; 
2. The lack of a clear hierarchy amongst the objectives of the current framework 

and the lack of accountability of NRAs in their trade-offs amongst these 
objectives; 

3. The SMP procedure at Article 14-16 of Directive 2002/21, in particular the 
relationship between SMP and effective competition, the number of markets to 
be analyzed and judicial review of the Commission recommendation on 
relevant markets; 

4. The review and veto procedure of Article 7 of Directive 2002/21, in particular 
the veto power of the Commission, the heaviness of the procedure and judicial 
review against Commission decisions under Article 7 

5. The functioning of the European Regulators Group; 
6. The situation and position of national courts; 
7. The need – or lack thereof – for a European authority. 
We refer to that paper for a discussion of the above issues. 
 
The present contribution deals with some additional issues arising out of the call for 
input of the Commission on which we would like to make some comments. They are: 
1. The focus of market analysis, or the “myopic vision” of the current framework 

and the Recommendation on relevant markets; 
2. The appropriateness of referring only to ideal competition law models for 

SMP remedies; 
3. Balancing all relevant factors on access issues under the SMP regime; 
4. The treatment of emerging markets and “next generation networks”; 
5. Access and other obligations outside of the SMP regime; 

                                                 
* TILEC groups researchers from the Faculty of Law and from the Faculty of Economics and Business 
Administration of Tilburg University. See www.tilburguniversity.nl/tilec. This paper is representative 
of the view of TILEC members, although not every member necessarily agrees with every point made 
in the paper and in the companion paper. TILEC members who took part in the discussions leading to 
these contributions include (in alphabetical order): Paul de Bijl, Jan Boone, Filomena Chirico, Eric van 
Damme (co-director), Eckart Ehlers, Damien Geradin, Ilse van der Haar, Sally Janssen, Pierre 
Larouche (co-director), Saskia Lavrijssen, Alan Littler, Wieland Müller, Matthijs Nelemans, Laura 
Parret and Maartje de Visser. Contact person: Pierre Larouche, pierre.larouche@uvt.nl. 
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6. Technology-neutrality and Directive 2002/22 (Universal Service Directive); 
7. The single market. 
 
This contribution does not go in great depth into any of the issues; rather, it explains 
our point of view briefly. We can provide more information, and are available for 
further discussion, on these issues. 
 
1. The focus of market analysis, or the “myopic vision” of the current 

framework and the Recommendation on relevant markets 
 
When the current regulatory framework was debated, in 1999-2001, a decision in 
principle was made to streamline sector-specific regulation and competition law by 
using in the former concepts borrowed from the latter. Some of us have written 
critically about this choice. 1  At the heart of our criticism was the generality of 
competition law concepts, which were not sufficiently focussed on the specific 
problems of the electronic communications sector. This raised the possibility of 
underregulation but most importantly of overregulation. To some extent, 
Recommendation 2003/313 on relevant markets 2  brought more focus into the 
discussion by setting out the now famous three criteria for relevant markets to be 
selected. 
 
Nevertheless, in a number of instances, we can observe that the current framework 
still lacks focus. In particular, it suffers from myopia, concentrating on narrow 
relevant markets (typically at wholesale level) while not correctly taking into account 
the broader context (as it might be reflected at retail level). 
 
In our report on Interconnected Networks,3 we pointed to one instance of myopia, 
concerning the wholesale market for call termination on mobile networks (Market 16). 
There we wrote that while the position taken by the Commission and by the NRAs4 
was defensible, it failed correctly to assess the overall welfare effects of high 
termination prices. In particular, it appears that at the retail level, mobile 
communications are quite competitive; the main concern is the cross-subsidy from 
fixed to mobile consumers as a result of high termination rates for fixed-to-mobile 
calls. If diagnosed properly, the problem might have warranted a different remedy. 
 
A second example of myopia can be found in the markets for wholesale fixed 
broadband access (Market 12) and perhaps also for wholesale transmission of 
audiovisual content (Market 18). There, in a number of jurisdictions, the presence of 

                                                 
1 See P. Larouche and S. Lavrijssen, “Een kritische beschouwing van de onderliggende aannames van 
de EG regelgeving betreffende elektronische communicatie” (2002) 50 SEW 258 and P. Larouche, “A 
closer look at some assumptions underlying EC regulation of electronic communications” (2002) 3 
Journal of Network Industries 129. 
2 Recommendation of 11 February 2003 on relevant product and service markets within the electronic 
communications sector susceptible to ex ante regulation in accordance with Directive 2002/21 [2003] 
OJ L 114/45. 
3 Paul W.J. de Bijl, Gert Brunekreeft, Eric E.C. van Damme, Pierre Larouche, Natalya Shelkoplyas, 
Valter Sorana, Interconnected networks, Report prepared for NWO within the framework of the 
Network of Networks research programme (December 2004), available at 
www.tilburguniversity.nl/tilec. 
4 Defining termination on each network as a separate market, thereby leading to each operator holding 
SMP, with price regulation as a remedy. 
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competing platforms (essentially cable and DSL) leads observers to conclude that the 
retail markets (for broadband Internet access or cable/DSL TV) are competitive, i.e. 
that consumer welfare is served adequately.5 In such cases, regulation of one platform 
at the wholesale level would appear prima facie unjustifiable, yet the narrow focus 
flowing from an approach which examines relevant markets in the abstract does not 
appear to account for that. 
 
Accordingly, we would recommend that, in the revision of the regulatory framework, 
regulation of wholesale services be expressly subject to a broader welfare analysis 
which would include retail markets. Wholesale regulation would be justified only 
when it would improve overall consumer welfare, as measured by examining the 
situation at the retail level. Furthermore, NRAs should be encouraged to think outside 
of the regulatory toolbox of pre-specified remedies (see below). 
 
2. The appropriateness of referring only to “generic” competition law 

models for SMP remedies 
 
One of the main innovations of the current regulatory framework was the list of 
remedies contained in Directive 2002/19 (the Access Directive), comprising: 6 
- transparency; 
- non-discrimination; 
- accounting separation; 
- access to facilities; and 
- price control 
This list was derived by way of synthesis from competition law and regulatory 
practice, and indeed it provides a valid summary of the most frequent remedies 
against exclusionary conduct from dominant players under Article 82 EC. 
 
While this synthesis effort can only be welcomed, it must not be done at the expense 
of analytical depth. There is no obvious virtue in following general remedy models for 
the sake of consistency, if in return the remedies imposed in each individual case are 
less tailored to the problems which were identified in the market definition and 
assessment stages. The increased attention given to remedies should not go as far as to 
break the bond between the various stages of a case. In particular, the “generic” 
remedy types are not necessarily exhaustive of the available solutions in a given case. 
Other types of remedies, which may be more sector-specific (and thus fit less within a 
general type) and technical, could be equally suitable and should perhaps be 
considered as well. 
 
Here as well, the regulation of mobile termination rates shows that it is hard to escape 
the attractiveness of the ideal remedy types derived from competition law. Typically, 
NRAs have imposed regulated prices on mobile operators. At the same time, it is 
known that the high level of termination charges for fixed-to-mobile or mobile-to-
mobile calls arose in great part because of the caller-party-pays (CPP) principle which 
governs billing in mobile communications in Europe, combined with the fact that 
subscribers, through a software implementation (in the SIM) are reachable only 
                                                 
5 In the case of Market 18, it appears from the comments of the Commission on the Dutch filing for the 
retail market (defined as a supplementary market by the Dutch NRA, OPTA) that the Commission 
believes that the retail market will be competitive soon. 
6 See Directive 2002/19, Art. 9-13. 
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through the network to which they subscribe, even though they are “visible” to other 
competing networks. This creates a form of “situational monopoly” for the benefit of 
the network operator to which the recipient of the call subscribes. In our report on 
Interconnected Networks,7 we explored alternative remedies, not modeled on ideal 
competition law remedies (including for instance moving to RPP), which could have 
been equally effective but less intrusive.  
 
We would recommend that the revised regulatory framework be more explicit about 
the possibility of imposing remedies that do not fall within the “generic” competition 
law models, especially in two-way access cases. 
 
3. Balancing all relevant factors on access issues under the SMP regime 
 
Experience with the SMP regime under the current regulatory framework shows that 
the most difficult cases are those where the remedy consists in access to the facilities 
of an SMP operator, including the regulation of the price of such access (Articles 12 
and 13 of the Access Directive). They show no signs of abating now that the facilities 
at issue are less and less a legacy of monopoly times and increasingly newer facilities 
designed and built in a competitive environment.  
 
Articles 12(2) and 13(1) of the Access Directive already indicate that the NRAs must 
balance conflicting factors. In our view, these two provisions could be improved by 
moving away from an enumerative list of factors to be taken into account towards a 
more principled view of the issue. Too often, these issues are dealt with only from the 
perspective of competition – which itself is frequently narrowed down to the mere 
presence of competitors: the aim of the regulatory framework is not simply to allow 
competitors to enter or to remain on the market. Consumers can be forgotten in all of 
this. 
 
The appropriate starting point is consumer welfare. Accordingly, whether access 
should be ordered, and most importantly at what price, should be assessed with 
respect to consumer welfare. Is consumer welfare increased, do consumers benefit 
from the regulatory intervention in question?  
 
Typically, deciding these cases involves finding a balance between short-term and 
long-term considerations. Generally, ordering access at low prices (close to cost) 
stimulates competition in the short term by allowing some operators to use the 
facilities of their competitors to offer to consumers services which they could not 
offer on their own. Consumers obtain a greater variety of services and/or lower prices. 
In a more dynamic, longer-term perspective, however, it is feared that generous access 
regimes undermine the incentives to invest in new facilities and new technologies, 
because of the inability to achieve a reasonable rate of return on the investment given 
low mandated access prices. Under these circumstances, it would be preferable not to 
order access at all or to impose higher prices (including a significant markup over 
costs to give a return on investment).  
 
As a starting point, in line with the above remarks, both the short-term and the long-
term implications must be examined from a consumer welfare perspective. For 

                                                 
7 Supra, note 3. 
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instance, the mere fact of having an extra operator on the market might not increase 
consumer welfare all that much; it could be that the market was already quite 
competitive as regards both variety of services and price. By the same token, the 
investment incentives of larger operators are not determinative for the longer-term 
assessment either. It can be that the regulatory intervention would result in investment 
being conducted by more operators (including by using a ladder-of-investment model), 
with the overall result for consumers (new services and products, innovation, etc.) 
being similar. 
 
Incidentally, investors in regulated industries should not be put in a better position 
than investors in general. While it may make sense to avoid imposing heavy 
regulatory obligations upon investors before any investment is conducted, 
nevertheless every firm – investor or not – is subject to competition law rules. If it 
gains a dominant position and abuses that position, a firm must realize that Article 82 
EC could be applied. There can be no absolute immunity from all economic 
regulation – even general competition law – for investors. 
 
In addition to examining consumer welfare, when making access and pricing 
decisions regard should also be had to the efficiency of the decision in and of itself. In 
particular, the costs arising from any intervention (both for the firms and for the 
authorities) should not exceed either (i) the costs which would arise in the absence of 
intervention (for competitors who would have to find another solution) or (ii) the 
increase in consumer welfare (otherwise the total welfare effect is negative). 
 
The above paragraphs set out a theoretical framework, but of course they have to be 
operationalized. In practice, movements in consumer welfare are hard to measure, 
especially in the long-term. The same goes for the costs of intervention or non-
intervention. Nevertheless, it would probably help to set out this theoretical 
framework in EC regulation. 
 
Articles 12(2) and 13(1) of the Access Directive seek to do that by directing NRAs to 
certain factors which must be considered when making decisions on access and 
pricing. These factors stray from the so-called Essential Facilities Doctrine (EFD) 
under Article 82 EC, which is to be welcomed. The conditions of novelty (new 
product) and essentiality which are part of the EFD according to cases such as 
Bronner and IMS are poor proxies for the theoretical requirements of an increase in 
consumer welfare and the efficiency of intervention, respectively, as described 
above.8 
 
We would advocate sticking to the factors listed in Articles 12(2) and 13(1) of the 
Access Directive, and adding perhaps the following factor, which is traditionally 
missing from the discussion. From the theoretical framework described above, the one 
element which an NRA should be in a position to assess with some accuracy is the 
administrative cost involved in intervention, i.e. the cost of figuring the parameters of 
the access obligation as well as the price of such access, and the cost of enforcing and 
monitoring the decision. We submit that the administrative cost of intervention is 
probably a reliable proxy for the overall cost imposed by the intervention upon firms 
                                                 
8 In any event, continuing judicial hesitations with respect to the EFD, as evidenced by the ECJ in 
Bronner and IMS (not to mention the outspoken skepticism of the US Supreme Court in Trinko), is 
good reason to rethink the validity of this doctrine. 
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and consumers. In some cases, NRAs must first of all identify to which facilities 
access should be ordered (because they were not open at all), under which conditions, 
and then build up costing models from scratch to try to determine the price at which 
access should be granted. In such cases, when the authority has to spend considerable 
amount of resources (personnel, time, money) on reaching a decision, then it probably 
implies that the decision would have a significant effect on consumer welfare in the 
longer-term and would impose significant costs upon the industry. 
 
In cases where the administrative costs of intervention to order access at a regulated 
price are high, we submit that the NRA should have very strong evidence of positive 
overall effects on consumer welfare and of high costs in case of non-intervention (i.e. 
costs incurred to avoid or duplicate the facility to which access is sought). This factor 
could be added to the list of Article 12(2) and the last sentence of Article 13(1) of the 
Access Directive. 
 
4. The treatment of emerging markets and “next generation networks” 
 
Here it is interesting to look at what is happening on the other side of the Atlantic. At 
the beginning of 2002, the FCC was faced with four separate proceedings concerning: 
(i) the treatment of broadband access over cable: is it a cable service, a 

telecommunications service or something else? (Cable Modems);9 
(ii) the treatment of broadband access offered by the telecom incumbents: is it a 

basic service or an information service? (ILEC Broadband);10 
(iii) the applicability to broadband of unbundling obligations imposed on 

incumbents for narrowband services, so that service-based competition can 
arise on broadband as well (as part of a broader proceeding known as the 
Triennal Review);11 to which the FCC added 

(iv) a general proceeding aiming to bring all these issues under one roof (Wireline 
Broadband).12 

 
The FCC indicated that it would follow the same regulatory principles in all of these 
proceedings:13 
- first, the regulatory authorities must seek to promote the ubiquitous 

availability of broadband-capable infrastructure to all Americans; 
- secondly, ‘broadband’ includes any platform where communications and 

computing converge to provide content requiring broadband capacity (i.e. not 
just cable modem or ADSL technologies); 

- thirdly, the regulatory environment must foster investment and innovation; 
- fourthly, regulation should be rationalized so that harmonized rights and 

obligations are applied to similarly-situated services across different 
technological platforms. 

 
                                                 
9 FCC, Cable Modems, GN Docket 00-185, Declaratory Ruling and NPRM, FCC 02-77 (14 March 
2002). 
10 FCC, Incumbent LEC Broadband Telecommunications Services, CC Docket 01-337, NPRM, FCC 
01-360 (20 December 2001). 
11 FCC, Triennal Review of LEC Unbundling Obligations, CC Docket 01-338, NPRM, FCC 01-361 (20 
December 2001). 
12 FCC, Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC 
Docket 02-33, NPRM, FCC 02-42 (14 February 2002). 
13 These objectives were confirmed in the FCC Strategic Plan 2006-2011, available at www.fcc.gov. 
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In the end, all wire-based broadband Internet services – whether provided over cable 
or DSL – were put in the “information services” pigeonhole and thereby subjected to 
light regulation only.14 Existing regulation was removed. A form of technological 
neutrality is achieved in the USA, albeit resulting thus more from an effort by the 
FCC to tie together various proceedings at the implementation level – so that the 
different technology-based regimes reach similar outcomes – rather than from the 
deliberate design of the regulatory framework.  
 
At the same time as the FCC is trying its best to implement some form of technology-
neutrality and move towards the EC approach, the EC is under pressure to abandon 
technology-neutrality when dealing with new developments. For instance, Ofcom has 
opened a consultation on Next Generation Networks (NGNs), which are defined in a 
technology-based fashion and for which Ofcom would like to carve out a specific 
regulatory niche.15 
 
In contrast, the Framework Directive, the Commission’s SMP Guidelines16 and the 
ERG Common Position on Remedies17 all rely on the concept of “emerging markets” 
to indicate that new technological developments, whatever they might be, can and 
must be dealt with within the technology-neutral framework. 
 
On the one hand, the new services or networks can constitute separate relevant 
markets, where no SMP is present because of the nascent nature of the market, and 
then no regulation will be applied besides competition law and the non-SMP parts of 
electronic communications regulation. Under certain circumstances, there might be 
leveraging issues which would warrant regulatory attention, but as the ERG suggests, 
any regulatory intervention should then bear on the existing market from which SMP 
could be leveraged onto the emerging market (and not on the emerging market 
directly). 
 
On the other hand, it could also be that the new services or networks do not arise on 
separate relevant markets, as could be the case with Voice over IP (VoIP) if and when 
it develops into a mainstream alternative to the PSTN. In such a situation, there is no 
reason to absolve SMP players from sector-specific regulation simply because they 
are introducing new technologies on existing relevant markets. At the same time, the 
remedies could be adapted to reflect changes in technology. In the longer term, these 
new technologies could contribute to eliminating the market power of incumbents, in 
which case regulatory obligations should be lifted. It might thus be advisable to 

                                                 
14 See the Cable Modem Order mentioned supra, note 9 (confirmed by the Supreme Court in National 
Cable & Telecommunications Ass’n v. Brand X Internet Services, 125 S. Ct. 2688 (2005)),  FCC, 
Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC Docket 02-
33, Order, FCC 05-150 (23 September 2005), FCC, Triennal Review Order, CC Docket Nos. 01-338, 
96-98, 98-147, 18 FCC Rcd 16978, (2003), FCC, FTTC Reconsideration Order, CC Docket Nos. 01-
338, 19 FCC Rcd 20293 (18 October 2004) and FCC, Broadband 271 Forbearance Order, CC Docket 
Nos. 01-338, 19 FCC Rcd 21496 (27 October 2004). 
15  See Ofcom, Next Generation Networks: Further Consultation (30 June 2005), available at 
www.ofcom.org.uk. 
16 Commission Guidelines on market analysis and the assessment of Significant Market Power [2002] 
OJ C 165/6, para. 32. 
17 ERG Common Position on the approach to appropriate remedies in the new regulatory framework, 
ERG (03) 30 rev 1, available at erg.eu.int, at pp. 14, 20-22, 89-90. 
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subject markets undergoing technological changes to close scrutiny so as to spot the 
erosion of market power early and not maintain regulation beyond its useful life. 
 
In the end, therefore, the EC would be well-advised to resist the call to exempt “Next 
Generation Networks” or another similarly defined concept from sector-specific 
regulation. While there might be enough academic and research material floating 
around from the USA and UK debates to support such an initiative, it would 
undermine technology-neutrality, one of the most positive elements in the new EC 
electronic communications framework. Furthermore, this would overlook the fact that 
despite all the definitional games which were played in the USA, the FCC is actually 
attempting to move towards technology-neutrality. At the very least, should the EC 
reintroduce a technology-based element in its new framework, it should use it to fence 
off the existing services as opposed to the emerging ones,18 so that technological 
evolution would not be affected by the need to comply with certain definitions. 
 
5. Access and other obligations outside of the SMP regime 
 
Amongst the areas of the current framework most in need of review, Article 4 and 5 
of the Access Directive stand out. Their drafting is deficient (too many concepts are 
used) and their objectives are not well-defined.  
 
Articles 4 and 5 concern the general rights and obligations of operators regarding 
access and interconnection, as well as the powers of the NRA to intervene on these 
issues outside of the SMP regime. Since their objective is not clearly defined, they 
have in some Member States been used as substitutes for the SMP regimes. 
 
In our view, the starting point for access and interconnection matters is freedom of 
contract, as the Directive also acknowledges. Indeed rational operators have many 
reasons to give each other access and interconnection (first and foremost taking 
advantage of network effects), and it is likely that they will do so in many cases 
without regulatory intervention. It is important to realize, however, that freedom of 
contract means that in some cases, operators will not agree on the terms for access 
and/or interconnection: again, this can rational behaviour where the operators estimate 
that they have a better chance by competing for the market by trying to use network 
effects to their advantage. 
 
In the light of that starting point, regulatory intervention to overturn freedom of 
contract and force operators to deal with each other should have a clear and 
convincing justification. 
 
The best-known and most widespread justification at the moment is the presence of 
market power. If one of the parties enjoys a significant level of market power (as 
rendered in the legal concepts of dominance or SMP), then the incentives to grant 
access or interconnection are skewed. Whilst the less powerful party depends on 
access or interconnection to compete on the market, the more powerful party might 
have no incentive to offer interconnection if refusing means that it could drive the less 

                                                 
18 I.e. make the current regulation the exception rather than the lack of regulation for new technologies. 
The rule would then be that there is no sector-specific regulation unless the offering in question falls 
under the definition of the older technologies. 
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powerful party from the market. In this situation, the incentives do not match, and 
agreement is unlikely. Intervention can be justified. 
 
The question then arises what could be the rationale to intervene outside of these 
market power problems. The mere fact that operators cannot reach agreement (in the 
absence of dominance or SMP) is not a sufficient justification. In our view, the 
justification for intervention in the absence of market power, if any, must be found in 
the general interest of society in ensuring interoperability of services. Here as well, 
that general interest must be sufficiently strong to override the starting point, freedom 
of contract: for instance, we doubt that, at this point in time, there is need to intervene 
in disputes surrounding access and interconnection for SMS services (as in the Yarosa 
case in the Netherlands). However widespread these services may be, they do not 
seem to us so crucial to the proper functioning of society that regulatory intervention 
would be necessary to ensure interoperability in the absence of SMP or dominance. 
Outside of the SMP regime, therefore, regulatory intervention should be limited: it 
should typically occur where, for instance, competing firms tried to compete for the 
market but ended up stuck in the middle, and are refusing to cooperate on access 
and/or interconnection for a service that is of crucial importance to society. 
Furthermore, in such cases, it is normally sufficient to nudge the parties towards an 
agreement, and they should agree indeed, hence the obligation to negotiate and the 
ability for the NRA to intervene as a matter of last resort only. 
 
In the light of the above, interoperability should be seen as the objective (ability of 
services and applications to work with each other across networks) which justified 
intervention in cases where the lack of agreement between operators is such that it 
jeopardizes the general interest in the proper functioning of crucial communications 
services. Interconnection and access are then the concrete measures which can be 
envisaged as a last resort. We would advise to redraft Articles 5 of the Access 
Directive, in particular, along these lines, so as to avoid that it be used as a surrogate 
for the SMP regime in cases where there is no justification to override freedom of 
contract. 
 
6. Technology-neutrality and Directive 2002/22 (Universal Service Directive) 
 
We would recommend that the Universal Service Directive (Directive 2002/22) be 
thoroughly reviewed in the light of technology-neutrality. This Directive is entirely 
framed in technology-based terms and does not compare well with the rest of the 
regulatory framework. 
 
The following points in particular should be examined: 
- the definition of the universal service at Articles 4 to 7; and 
- the regime applicable to must-carry obligations at Article 31.  
 
We do not see any obvious advantages in keeping this Directive so closely bound to 
specific technology. 
 
7. The single market 
 
In contrast to the regimes of the Television Without Frontiers (Directive 89/552) and 
e-commerce (Directive 2000/31) directives, the current regulatory framework does 
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not introduce home-country control for operators of electronic communications 
networks and services. 
 
It can be advanced that this is difficult or even impossible to implement, given the 
local infrastructure required for many electronic communications networks and 
services, although we think that this argument should be re-examined: only when the 
actual rollout of physical infrastructure is involved does it appear essential for each 
Member State to control what is happening on its territory. 
 
As far as the use of spectrum is concerned, the justification for keeping the award of 
rights of use in the hands of each Member State for its territory is weakening. The 
UMTS auctions illustrated the pitfalls of letting Member States proceed individually. 
Furthermore, the new spectrum management regimes now under study, where usage 
restrictions would be relaxed, make the case for a home-country control system (with 
coordination between Member States) stronger. 
 
Realistically, however, it seems advisable for the Community to pursue in the same 
direction as in the current framework, namely to deregulate access to the market as 
much as possible so as to minimize the consequences of a lack of a home-country 
control system.  
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KEY INSTITUTIONAL ISSUES AND POSSIBLE SCENARIOS 
FOR THE REVIEW OF THE 

EC ELECTRONIC COMMUNICATIONS FRAMEWORK 
 

Pierre Larouche and Maartje de Visser 
 

 
Introduction 
 
Perhaps appropriately for such a dynamic sector as telecommunications, the 
institutional setup in EC electronic communications law has not remained static. Since 
the onset of this body of law in the 1990s, we have also witnessed various actors 
taking the front-line position. In the upcoming 2006 Review, the institutional setup, 
and in particular the institutional division of competences that this setup entails, will 
again be a major topic for discussion. 
 
The aim of this paper is to survey some of the institutional issues which are likely to 
come up for discussion in the 2006 Review. Some of them concern fundamental 
elements of the existing institutional design, others are more practical. We will first 
deal with some issues that go to substance (I) before going through more procedural 
matters (II). For each of these issues, we consider the various policy scenarios 
available and their implications.  
 
I. SUBSTANTIVE ISSUES  
 
A. The failure to achieve deregulation 
 
There is a clear tension between on the one hand the deregulatory ambitions of the 
electronic communications framework (which was meant ultimately to give way to 
general competition law) and on the other hand the persistence – even increase – of 
regulation in practice. Not only does this create confusion amongst market players, 
and arguably NRAs; on a wider scale, it can point to a failure of the electronic 
communications framework to achieve one of its core objectives: less regulation. In 
addressing this issue, it must be assessed whether this tension is inherent in the current 
design of electronic communications regulation, or whether it is exogenously imposed 
on an institutional framework otherwise capable of delivering on the regulatory 
objectives. In our opinion, there is a bit of both: the design of the regulatory 
framework does not necessarily give the proper incentives to NRAs, whilst the 
Commission Recommendation on relevant markets – the first “command” which was 
fed in the system – probably exacerbated the problem with its long list of markets (a 
point taken up further below under C.) 

 
In order to limit regulatory expansion, the proportionality test could be applied more 
strictly at all stages, i.e. when drawing up the Commission recommendation on 
relevant markets as well as when NRAs take enforcement action, including the 
remedies stage. While the current framework indeed contains several references to the 
principle of proportionality, it would be helpful to include in Article 4 FD that 
national courts are expressly called upon to assess NRA actions for compliance with 
this principle.  
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More fundamentally, the ‘incentive-problem’ itself could be tackled. NRAs have very 
little incentive or reason to reduce regulation, since this would imply that they and the 
regulatory framework they are applying have achieved their purpose. Logically, the 
NRAs should then dissolve themselves which, however noble a gesture, appears 
unlikely. NRAs – and the Commission to some extent as well19 – therefore have an 
incentive to find markets which are in need of regulation. Here a trade-off could be 
made between the substantive and procedural aspects of the regulatory framework. 
Since it is assumed that in substance regulation will become superfluous once 
competition sufficiently settles in, there is an incentive for NRAs to use the 
procedures at their disposal to show that regulation is still needed. If on the other hand 
the regulatory framework in substance assumed that some minimal amount of 
regulation is likely to remain in the long-run,20 NRAs could feel more secure in using 
the procedures at their disposal to roll back regulation towards that minimum. More 
radically, if ever a European Telecommunications Authority (ETA) were to take over 
from the NRAs, it would become easier for one agency to plan its own demise than 
for 25.  

  
B. Objectives of the regulatory framework and accountability of NRAs. 
 
Here we wish to highlight two shortcomings of the current regime. 
 
Firstly, Article 8 FD lists the various objectives to be pursued by the NRAs in 
applying and enforcing EC electronic communications regulation. There is however 
ample opportunity for internal conflict amongst them, especially given the absence of 
any clear hierarchy. How, and to whom, should NRAs be accountable for choosing 
one objective over another when faced with a conflict (or, indeed, even in the absence 
of a conflict)? 
 
Secondly, the electronic communications framework can be called agnostic, in the 
sense that it does not have a clear end-policy goal listed. Contrast this agnosticism 
with the 2000 Lisbon Strategy, which aims to make Europe ‘the most competitive and 
dynamic knowledge-based economy in the world by 2010’. Normally, one would 
expect to see such a statement of intent reflected or reproduced in the new framework, 
as opposed to bland objectives such as a “competitive market”, “the internal market” 
and “interest of citizens”. In this respect, it is recalled that, historically, the 
Commission singled out telecommunications as an area for EC involvement because 
the EC was running dangerously behind the United States and Japan. Currently, there 
is a danger that Europe may find itself in that predicament again, with dire 
consequences given the increased significance of the enlarged telecommunications 
sector for the whole economy. Under the current framework, it would be up to the 
NRAs to heed the Lisbon Strategy and avoid Europe falling behind. How can it be 

                                                 
19 The decisions taken by NRAs under the electronic communications framework, together with those 
taken by the Commission under Article 7 FD, provide an interesting field in which to hone certain 
arguments and give them enough precedential value that they could be taken over into general 
competition law (especially on pricing or access issues). 
20 This prediction is not difficult to make: it is likely that network effects and bottlenecks will always 
distinguish electronic communications from the average industrial sector, thereby justifying regulatory 
attention, however limited. In any event, scarce resources and universal service are likely to remain as 
regulatory themes even if access-type issues would vanish. 
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ensured that they indeed do so, i.e. how can the NRAs be made accountable for the – 
failure to – achieve the Lisbon goals?  

 
This is one of the thorniest issues – if not the thorniest one – to be addressed in the 
2006 Review. A single clear-cut answer does not seem possible. Rather, several 
interlinking changes will be necessary in order to achieve the desired result.  
 
As a first step, the objectives listed in Article 8 FD must be better sorted out. 
Currently, these read more like a catalogue than a coherent statement. More 
worrisome is the inherent danger that these goals conflict with each other. Of course, 
it can be submitted that since a wide array of policy choices is to be achieved, this 
result is inevitable, or even in accordance with the principle of subsidiarity, under 
which it would be up to each NRA to opt for the best compromise between these 
goals in the light of its respective situation. NRAs should then be answerable to two 
bodies for their choices: firstly to the Commission; and secondly to national courts. In 
the former case, when carrying out the assessment of draft measures pursuant to 
Article 7 FD, the Commission could comment upon, or override, the choice made by 
the NRA as between the various objectives. In the latter case, Article 4 FD could be 
amended to expressly give national courts the competence to scrutinize, and if need be, 
sanction the NRA’s choice.  
 
This option, however, seems problematic for two reasons. First of all, a heightened 
accountability to the Commission, and especially to the national courts, could 
potentially undermine the wide, discretionary powers that NRAs were accorded by the 
2003 Framework precisely in response to a perceived undue interference by national 
courts.21 Secondly, and more seriously, this option does not address the problematic 
relationship between Article 8 FD and the Lisbon goals. A better approach is to reflect 
the Lisbon goals in the policy objectives that should be the ultimate guide for the 
NRAs in their decision-making. This is likely to require re-phrasing, reducing and 
restructuring of the current objectives. There should be a single core policy objective, 
or regulatory message translating the Lisbon objectives to the telecom sector, for 
instance that priority should be given to innovation or to the rapid introduction of new 
technologies. The current objectives of promoting competition, developing the 
internal market and promoting the interests of EU citizens can, if desired, then be 
listed as sub-objectives. Having a single overarching objective removes the existing 
potential for conflict or diverging policy approaches.  
 
 
C. The SMP procedure at Articles 14, 15 and 16 FD 
 
The procedure found in Articles 14 to 16 FD can be depicted as follows: 
 

                                                 
21 See the issue C, under II (the situation and position of national courts) below, at p 12 et seq.  



TILEC Contribution to call for input on electronic communications - ANNEX 

 14 

Commission recommendation 
on product/service markets

NRA input

Commission guidelines on 
assessment SMP

NRA market analysis

Market ‘effectively competitive’ Market not ‘effectively competitive’

Not impose or maintain 
regulatory obligations

Identification SMP operators
+ imposition remedies

Art 15

Art 15

Art 15

Art 16

Art 16

Art 14Art 16

 
 
 
Two points worthy of reflection emerge. 
 
1. The relationship between SMP and effective competition 
 
Firstly, the Commission assumes, in its Guidelines on the assessment of SMP,22 that a 
finding of SMP automatically and necessarily entails that a market under scrutiny 
lacks effective competition.23 Conversely, if a market is deemed to be effectively 
competitive, a finding of SMP does not seem possible. In other words, effective 
competition and the absence of SMP are equated with each other. NRAs are deprived 
from any discretion in this respect.  

 
Yet it is conceivable that despite the presence of SMP the relevant market is 
nevertheless effectively competitive. For instance, the theory of contestable markets 
would tend to show that markets with a dominant player can still be operating 
effectively if the threat of entry is credible.24  

                                                 
22 Even though the text of Article 16 FD does not make such a link between SMP and effective 
competition. 
23 Commission Guidelines on market analysis and the assessment of significant market power under the 
Community regulatory framework for electronic communications networks and services [2002] 
C165/03, points 5 and especially 19.  
24 Of course, there is a definitional issue here as well. On a rigorous analysis of market power, the 
threat of entry (i.e. potential competition), in the absence of significant barriers to entry, should lead to 
a finding that there is no (or only limited) market power. At the same time, it is known that, under EC 
competition law and sector-specific regulation, the analysis of market power (whether carried out under 
the guise of dominance or SMP) tends to focus on certain indicators (first and foremost market share) 
and therefore stops short of a full-fledged analysis. Note that under the electronic communications 
framework, the markets to be analyzed are presumably characterized by high and persistent barriers to 
entry, if they were selected in the first place. 
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Conversely (but perhaps less likely), despite a finding of absence SMP it is possible 
that there is a lack of effective competition in the relevant market. For example, in the 
absence of single-firm dominance, a market might still not see vigorous competition 
because of an oligopolistic structure or of limited competitive pressure due to a small 
number of players25: the ability of “collective SMP” to catch that situation is limited, 
given the restrictive conditions for that doctrine to apply. In the former situation, 
regulation would be inappropriate; whereas in the latter situation relying merely on 
general competition law might not deliver the desired outcomes. In any event, 
decoupling SMP from effective competition might allow room for a more nuanced 
economic analysis to come to bear. 
Adopting a wider perspective, it should be remembered that the real objective to be 
achieved is not effective competition, but consumer welfare. It is crucial to avoid that 
the acceptance of consumer welfare in competition law pure – as opposed to 
protecting competitors – should now resurface in the telecommunications law regime, 
which is based on competition law.  
 
This option could lead to increased discretion for NRAs – could because it depends on 
how the Comission’s veto power under Article 7 FD evolves. Also, a consideration to 
bear in mind when pursing this option is whether it could not ultimately lead to an 
increase, rather than a decrease, in regulation: NRAs have in principle very little 
incentive to limit their own competences, and an increase in competences – through 
more discretion – therefore can result in more regulation. This point links back to 
issue A, under I (the failure to achieve deregulation).  
 

2. The number of markets to be analysed 
 
Secondly, the market analysis procedure is mandatory for each and every market 
identified in the Commission recommendation. Currently, 18 such markets are listed, 
which is a fairly high number. 
 
We will not engage in a discussion of deciding how this reduction should take place 
or which markets should be removed from the current list. Rather, it is noted that a 
reduction in the number of markets to be analysed has the following repercussions. 
NRAs will see their tasks and responsibilities reduced.26 The Commission as well as 
the NRAs will experience a reduction in workload – mainly because the Article 7 
procedure will become more manageable or less burdensome. The resources currently 
used to carry out the market analysis and SMP analysis can then be deployed 
elsewhere. Finally, a reduction in the number of markets should also lead to a 
reduction of regulation in general, also linking back to issue A, under I (the failure to 
achieve deregulation).   
 

3. Judicial review of the Commission recommendation 
                                                 
25 What is now encompassed in merger control under the heading “non-coordinated effects” without 
single-firm dominance: see the Commission’s Guidelines on the assessment of horizontal mergers 
under the Council Regulation on the control of concentrations between undertakings [2004] C31/03, 
point 24 et seq.  
26 Of course, fewer markets in the Commission recommendation does not imply that markets that are 
not or no longer included cannot be regulated by NRAs. They can, but a decision to do so would be 
subject to a potential Commission veto. It can be assumed that NRAs are not very likely to engage in 
regulation of non-listed markets. This would exert a beneficial impact on reducing the amount of 
regulation.  
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Thirdly, the long list of markets in the Commission recommendation cannot be 
challenged so easily. The recommendation seems immune from scrutiny under 
proportionality or for any other ground: recommendations are expressly excluded in 
Article 230 EC from challenge before the ECJ.27 As the Commission recommendation 
is in fact the trigger for the entire market definition and analysis procedure, judicial 
review however seems particularly apposite. While this could be achieved by turning 
the recommendation into a binding instrument, this solution ignores, even contradicts, 
the hierarchy of sources found in Article 249 EC. In any event, the case-law of the 
ECJ on the admissibility of challenge from private parties to Community legislation 
under Article 230 EC would still present a formidable obstacle to judicial review.28 
 
 
II. PROCEDURAL ISSUES 
 
A. The review and veto procedure of Article 7 FD29 
 
1. The issues 
 
The procedure as currently contained in Article 7(3) and ff. FD operates as follows:  
 

NRA publishes draft measure – Art 7(3)

Commission expresses concern No concern 

1 month

NRA adopts measure

Veto decision – Art 7(4) No veto

COCOM advice 2 months

NRA communicates 
measure to Commission

 
 
 
Three issues for discussion emerge here. Firstly, the need for and/or appropriateness 
of the Commission’s veto power can be questioned. With that power, the Commission 

                                                 
27 It is interesting to note that the original proposal for the FD provided for a decision on relevant 
markets and not a recommendation. 
28 Case 25/62 Plaumann and Co v Commission [1963] ECR 95; reaffirmed in Case C-50/00 P Unión de 
Pequeños Agricultores v Council [2002] ECR II-6677.  
29 Directive 2002/21 of 7 March 2002 (Framework Directive) [2002] OJ L 108/33 (hereinafter FD). 
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is thus placed hierarchically above the NRAs – something which might be difficult to 
reconcile with the existence of the European Regulators Group (ERG), which is 
supposed to function in a spirit of mutual cooperation and equality. Secondly, it can 
be queried – as indeed is happening – whether the Article 7 procedure as a whole is 
too cumbersome. As illustrated above, it consists of several stages, all with rather 
stringent time-limits. Crucially, the applicability of the Article 7 procedure is the rule 
rather than the exception: most NRA draft measures fall under the Article 7(3) and ff. 
procedure. This entails a heavy workload, not only for the NRAs (which are in 
addition faced with the obligation to consult with market players as well, pursuant to 
Article 6 FD), but also for the Commission, which is called upon to analyse hundreds 
of draft measures.30 The third issue concerns the possibilities for judicial review of 
documents adopted by the Commission under Article 7.  
 
2. Options as regards the Commission’s veto power 
 
We will run through all options for now.  
 
a. Status quo 
 
According to Article 7 of Directive 2002/21, the Commission’s veto power is meant 
to ensure that NRA decisions do not “create a barrier to the single market” and are 
“compatib[le] with Community law and in particular the objectives referred to in 
Article 8 [FD]”. The need for such a mechanism is not just theoretical: the 
Commission thus far has already been called upon to issue five veto decisions, and 
exercise informal pressure to ensure the withdrawal of eight further draft measures, 
which otherwise would also have been subject to a veto decision. This can be 
contrasted with the situation under EC competition law, where a comparable power 
exists – the Commission can pursuant to Article 11(6) of Regulation 1/2003 take over 
a case from the NCA and thereby deprive it from jurisdiction to deal with the case 
further – which the Commission thus far has not needed. The veto power thus seems 
to correspond to a real need, at least in the eyes of the Commission. Further, whereas 
a veto decision is of course intrusive, it must be recognised that it ultimately does not 
affect the decision-making power of the NRA to issue a final decision in the 
individual case. By contrast, in competition law, once the Commission decides to 
invoke its Article 11(6) competence, the jurisdiction of the NCA is terminated once 
and for all.  
 
Accordingly, one could claim that the current system appears to remain necessary and 
to be correctly balanced, and that it should be kept intact until further experience 
dictates otherwise. 
 
b. Abolish the veto power altogether. 
 
The existence of a veto power puts the Commission in a hierarchically superior, 
controlling position vis-à-vis the NRAs. This is both undesirable and unnecessary. It 
is undesirable, because the Commission and the NRAs are meant to follow the same 
                                                 
30  A quick calculation shows that, at a bare minimum, 25 NRAs times at least 18 markets will result in 
450 decisions, without taking into account the fact that many NRAs further refine the markets – either 
product-wise or geographically. 
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regulatory objectives (as set out in Article 8 FD) and should therefore be able to 
coordinate their activities without the need for a “hard” veto power on the part of the 
Commission. The existence – and use of – a veto power has the effect of pitting the 
Commission and the NRAs against in each other.31 The existence of Article 7(4) FD is 
also unnecessary, because there are other mechanisms already in existence that can be 
relied upon to achieve the same results. The Commission can, and also does, use 
informal pressure. Article 7(3) FD provides for compulsory consultation of the 
Commission, which provides the occasion for an exchange of views.32 In terms of 
formal enforcement instruments, the Commission can rely on either infringement 
proceedings under Article 226 EC against the Member State whose NRA is called to 
order, or competition law, notably Articles 81 and 82 EC, which are often applicable 
to major regulatory problems (or on both instruments simultaneously).  
 
c. Tightening the conditions under which the veto power is exercised 
 
The veto power can be curtailed by tightening the conditions under which the veto 
power can be invoked. The criteria of Article 7(4) FD, as set out above (barrier to the 
single market or incompatibility with Community law, in particular Article 8 FD) 
appear rather stringent. Yet in practice the Commission does not appear to pay more 
than cursory attention to them. A case in point is the veto decision on the RegTP’s 
proposal not to designate the Alternative Network Operators (ANOs) as having SMP 
on the market for call termination on individual fixed networks.33 The reasoning of 
the Commission on why the RegTP’s proposal would affect the internal market or be 
incompatible with Community law is very cursory.34 It is well known that the RegTP 
in its proposal followed an approach which was not shared by the Commission and by 
the other NRAs who had already ruled on the issue. One would have expected the 
Commission to answer the question of whether, why and how the presence of two 
different approaches amongst the NRAs would affect the internal market or be 
incompatible with Community law. After all, the electronic communications 
framework leaves matters in the hands of the NRAs precisely to ensure that decisions 
are better attuned to national circumstances and that NRAs can explore different 
approaches. The mere fact that the Commission disagrees with an NRA on substance 
should not be enough to warrant a veto.35 It might be useful to specify that Article 7(4) 

                                                 
31 Also because the veto power can be used to considerably curtail the discretion of NRAs. One of the 
criteria for the exercise of Article 7(4) FD is the existence of ‘serious doubts as to [its] compatibility 
with Community law and in particular the objectives referred to in Article 8’. As noted, these 
objectives may internally conflict. Thus, if the NRA has chosen one objective over another, the 
Commission appears to be able to use Article 7(4) to veto any such decision where it would have 
preferred another ranking.  
32 This occurs in the two Article 7 Task Forces, set up by respectively DG INFSO and DG COMP. The 
Task Forces have as main objectives inter alia to provide guidance to NRAs on legal or other aspects 
of the Commission’s assessment of Article 7 notifications; and to indicate to the NRAs the likely 
attitude of the Task Forces on substantive issues, and exchange views on any other issue likely to be 
related to a notification, see the document prepared by the heads of the Task Forces at 
http://europa.eu.int/information_society/topics/telecoms/news/documents/workshop_electronic_comm_
cons_mech/6 (consulted 22 November).  
33  Commission decision of 17 May 2005, Case DE/2005/0144, available at 
http://forum.europa.eu.int/Public/irc/infso/ecctf/library?l=/commissionsdecisions&vm=detailed&sb=Ti
tle (consulted on 22 November 2005). 
34 Ibid., para. 17 to 19. 
35 See for instance the case of call origination on mobile networks in Ireland, Decision of 20 January 
2005, Case IRL/2004/0121, available at 
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FD does not give the Commission full review powers, but rather marginal review – i.e. 
a form of review where it is conceivable that the reviewing instance would not agree 
on substance with the decision under review – centred on the issues of effect on the 
internal market and compatibility with Community law. This approach also has the 
advantage of encouraging regulatory competition among the NRAs.  
 
d. Transfer the veto power to another actor 
 
This could be either the ERG or a newly set-up ETA. A transfer of the veto power to 
another actor may have the advantage of making its exercise less politically 
contentious, and thereby perhaps more acceptable to those on the receiving end of a 
veto decision. An issue that needs to be addressed if this option is pursued is whether 
the ERG or ETA can be bestowed with decision-making power, and consequently also, 
the issue of judicial review of veto decisions taken by these actors.  
 
e. Extend the veto power to also cover remedies 

 
Remedies were intentionally left outside of the veto power of the Commission in the 
electronic communications framework. It was thought that remedies – more than 
market definition or market assessment – were the part of the SMP framework where 
national differences could be best expressed. At the same time, there was also 
pressure for the NRAs to ensure some measure of consistency on remedies as well, 
resulting in the adoption of the ERG Common position on Remedies. In practice, most 
NRAs – because of national law or otherwise – notify a single draft measure 
encompassing market definition, SMP assessment and remedies, so that the 
Commission could somehow find a way to use its veto power against the draft 
measure if it considered that the remedies were not adequate. In the light thereof, 
extending the veto power to remedies as well would acknowledge the practice of 
Article 7 FD notifications. It could contribute to reducing the tension between the 
deregulatory goals of the 2003 framework and the increasing amount of regulation: 
NRAs are seen to often impose the heavier remedies – a Commission veto could 
perform a useful check as to whether these heavier remedies are indeed the most 
appropriate ones.  
 
f. Conclusion 
 
It is clear that the options outlined above are not mutually compatible; rather a choice 
will have to be made. Option a) does not seem satisfactory; after all the idea is to 
improve the workings of the current system and other issues discussed supra indicate 
that there is a real need for modifications. Options b) and e) are in all likelihood too 
radical, and will not be acceptable for respectively the Commission and the NRAs (or 
Member States). While option d) is undeniably interesting and has definite advantages, 
it at the same time is somewhat unrealistic and is not in keeping with the current pace 
of developments – the ERG only having been in existence for some three years and an 

                                                                                                                                            
http://forum.europa.eu.int/Public/irc/infso/ecctf/library?l=/commissionsdecisions&vm=detailed&sb=Ti
tle (consulted on 22 November 2005), where the Commission accepted an approach from the Irish 
ComReg which differed from the other NRAs and with which it did not quite agree on substance. In 
that case, however, the Irish ComReg did extend the range of SMP designations further than the other 
NRAs, as opposed to the German case, where the RegTP had rather designated fewer firms than the 
others. 
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ETA being a very contentious issue as it is. Accordingly, we submit that option c) 
should be pursued. This option is in keeping with the thrust of the discussion in the 
rest of this paper. More particularly, it recognises – and can help to adjust – the 
heaviness of the Article 7 procedure – a clear candidate for reform in the 2006 Review. 
Also, it is in keeping with the original idea of the veto power, namely that this power 
should not be invoked too easily but should rather respond to threats to the 
consistency of EC law and aim to ensure the correct interpretation of EC law.  
 
3. Options as regards procedure as a whole 
 
a. Status quo 
 
The Commission and NRAs might feel that the procedure is burdensome, but that is 
merely because the procedure is new, and all actors have to acquire practical 
experience. Once the first round of market analyses has been completed, the 
Commission and NRAs should be able to complete the subsequent analysis in a 
speedier and more efficient way. Also, while the time limits of Article 7(3) and (4) FD 
are admittedly stringent, rapid decision-making is essential in a market as dynamic as 
telecommunications, in order not to stifle innovation and ensure legal certainty for 
market players. Rather than meddling with the procedure as such, any workload-
related problems should be addressed by increasing the resources available to the 
Commission and NRAs. Finally, if the option outlined under issue C, point 2, under I 
(the number of markets to be analysed) is accepted (i.e. fewer markets to analyse), 
there will automatically be a reduction in workload, making any changes to the 
Article 7 procedure superfluous.  
 
b. Reduce the type and/or number of decisions required 
 
Nonetheless, there are compelling reasons to change the Article 7 FD procedure: the 
Commission seems rather overburdened with the constant stream of decisions from 25 
NRAs analysing a basic set of 18 markets (many of which are further subdivided 
product-wise or geographically). This is evident from inter alia the standardized 
replies that are sent out to NRAs in respect of those draft measures that are deemed 
unproblematic in the first phase. Also, there is no reason to expect that the workload 
will decline, or that the Commission and NRAs are simply faced with a start-up 
workload that will disappear. The problem would have been even worse if the 
Member States (legislatures and NRAs) had actually complied with the timeframe 
originally intended and conducted their market analyses in the second half of 2003. 
The Commission would then have been overpowered. As it is, only a third of the 
Member States have completed their market analysis cycle or almost, with another 
third having yet to begin notifying draft measures, and that two years later than 
originally foreseen. By the time all Member States have completed their first market 
analysis cycle, the early ones will begin their second cycle. Under the current 
circumstances, with the Commission having to deliver decisions under pressure (from 
time and limited resources), the procedure delivers relatively limited added value to 
the NRAs.  
 
A constructive solution is thus called for, for instance in reducing the type of 
decisions that are subject to the Article 7 procedure. This can be achieved in many 
ways (not exclusive of each other):  
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(i)  reducing the class of draft NRA measures subject to the consultation 
procedure of Article 7(3). This would imply either narrowing the criterion of 
affecting trade between Member States (which appears unrealistic given that 
this is shared with competition law), or reducing the number of decisions 
falling under Article 7(3)(a) FD. This can be achieved by two – 
complementary – means. First, by removing national decisions adopted under 
Article 5 Access Directive from the Article 7 FD procedure. The impact of this 
modification, however, would be marginal. A more promising solution would 
seem to reduce the number of markets to be analysed. This option is discussed 
above: issue C, point 2 under I (the number of markets to be analysed);  

(ii) reducing the class of draft measures subject to a potential veto under Article 
7(4), which however is not really practicable. Indeed, Article 7(4)(b) FD 
means in practice that all draft measures under the SMP procedure are covered, 
since the NRA must always decide on SMP in the context of that procedure. 
There is no obvious means of narrowing down Article 7(4)(b) FD without 
reducing the effectiveness of the Article 7 procedure.  

 
Another possibility would be to look at the reform of EC competition law for 
inspiration, by restricting the official interventions of the Commission only to those 
cases where it intends to use its veto power (much like under Article 11 of Regulation 
1/2003, the Commission does not act until it actually wants to deprive an NCA of a 
case pursuant to Article 11(6)). The Commission would therefore refrain from 
systematically commenting on NRA draft measures, and would only issue comments 
pursuant to Article 7(4) FD when it intended to move to the second stage of 
investigation and eventually veto a draft measure. This way, the workload would be 
reduced. Such a construction is already compatible with the current text of Article 7 
FD.  
 
4. Judicial review 
 
We will limit ourselves to mentioning two potential obstacles in obtaining judicial 
review of measures adopted pursuant to Article 7 FD. Firstly, Article 230 EC requires 
the existence of a challengeable act. While this is unproblematic for veto decisions 
under Article 7(4) – they are after all formal decisions within the meaning of Article 
249 EC – this will pose an obstacle for mere “letters of comment” issued under 
Article 7. There the Commission only adopts a ‘letter’ which, it can be argued, does 
not as such affect anyone’s legal position. Even if a Commission measure under 
Article 7(3) were to be re-qualified as a decision, this would leave unaffected the 
second hurdle, namely that of locus standi. Here a distinction has to be made between 
the NRA and third parties. Since the decision is addressed to the NRA, the NRA itself 
will have standing according to Article 230, fourth indent.  The NRA can also ask its 
Member State to challenge the decision (on its behalf) in which case standing is again 
not a problem. The locus standi of third parties is however more problematic, as 
mentioned already. The undertaking to which the NRA decision now vetoed was 
addressed might perhaps be able to claim standing applying the TWD case law36 per 
analogy and thereby escape the restrictive ECJ case law on standing. But competitors 
who have merely been involved in the national procedure giving rise to the 

                                                 
36 Case C-188/92 TWD Textilwerke Deggendorf GmbH v Bundesrepublik Deutschland [1994] ECR I-
833.  
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Commission decision will see their challenge fail because of the inability to show 
“direct and individual concern” under Article 230 EC, according to the interpretation 
of the ECJ. Admittedly, there is always the possibility of an indirect challenge 
pursuant to Article 234 EC. However, this route is beset with problems. Firstly, it is 
uncertain as the market party will have to wait for a negative – and challengeable – 
decision to be adopted by the NRA and then hope that the national court where he 
challenges this decision will actually decide to send a preliminary reference to the 
ECJ. Secondly, it follows that this option is also cumbersome and lengthy; two issues 
which are particularly inappropriate in a market as dynamic as telecommunications.  
 
 
B. Functioning of the European Regulators Group (ERG) 
 
The ERG, as created in the wake of the new electronic communications regulation, is 
developing in practice as an important institutional actor, the actions of which have 
considerable ramifications for NRAs in their decision-making process (the Common 
Position on Remedies being a case in point). This raises the issue of judicial review: 
should ERG actions be challengeable before a judicial body, and if so, which body, by 
whom, on which grounds, and applying what standard of judicial review?  

 
Here the status quo, i.e. no judicial review, is a defensible option. Judicial review of 
ERG actions would basically not be necessary, as those decisions that actually affect 
individual operators are taken at national level by the NRAs and these are subject to 
judicial challenge before national courts, as a result of Article 4 FD. Also, ERG 
actions are informal in nature, i.e. they do not prevent NRAs from adopting divergent 
positions. From a viewpoint of legal certainty, it would nevertheless be helpful if this 
position were clarified, since there is no provision in the current regulatory framework 
on that point.37 
 
Yet while the reasoning under a) is perhaps theoretically satisfactory and sustainable, 
it ignores the practical effect of ERG actions, notably its Common Positions and 
Principles. It is very likely that these documents will be followed by NRAs in 
individual cases, for the simple reason that they have been actively involved in the 
drafting and adoption of these documents; and that the exact purpose of adopting 
these documents in the first place is to coordinate decision-making.38 Accordingly, 
while an undertaking faced with a decision by an NRA can challenge that decision 
before a national court, its ability to do so will be hampered if the NRA can hide 
behind an ERG document. The national court cannot truly be expected to engage in an 
examination of the ERG document upon which the NRA decision is based, so that the 
practical effect and meaning of the judicial review provided for at Article 4 FD is in 
the end reduced. Some form of judicial review of ERG documents would thus be 
advisable. 
 

                                                 
37 This approach can be contrasted with the constituent regulations for European agencies, some of 
which do explicitly provide for the possibility of a judicial challenge before the ECJ. 
38 Compare in this respect also the wording of Article 7(2) which states that in order to ensure the 
consistent application of the 2003 Framework, NRAs and the Commission shall ‘seek to agree on the 
type of instruments and remedies best suited to address particular types of situations in the market 
place’.  
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The current wording of Article 230 EC, however, does not seem to permit a challenge 
to the ECJ, for various reasons: (i) the ERG is not a Community institution within the 
meaning of Article 230 EC, (ii) its documents are not decisions or otherwise acts 
which are covered by Article 230 EC and (iii) the current standing rules for 
individuals under Article 230 EC are so restrictive that challenges are likely to be 
found inadmissible.39 
 
Nevertheless, it would seem that the ECJ/CFI would be better placed than a national 
court to entertain a challenge to ERG documents, i.e. ‘final’ documents that have been 
promulgated as such and are expressly intended for ‘external’ usage. The ECJ/CFI is 
used to review economic policy matters and furthermore is best equipped to take the 
European dimension of the ERG actions into account. Whatever judicial review 
scheme would ultimately be retained, it ought to be laid down in a formally binding 
legislative instrument to bring clarity, enhance legal certainty and avoid disputes 
centring on deciding these questions as opposed to dealing with the merits of the 
respective case.40  

 
If for reasons listed above it would prove unpracticable to subject ERG documents to 
judicial review, an alternative option would be to open the ERG procedures and make 
them more transparent. The model of the NPRM under the US Administrative 
Procedure Act (APA) could be used by analogy. The ERG would then issue a notice 
that it intends to deal with a given issue, setting out what the points to be decided are, 
what its options are and which information it would like to obtain from market parties 
and other participants in the procedure. The ERG would then build up a file, perhaps 
conduct hearings, and then reach a conclusion, in which it would address the 
submissions received. The US procedure can be branded monstrous and unwieldy, if 
one looks at the amount of paperwork and resources going into it, but it does force the 
authority to listen to observations and engage them in its decision. In the absence of 
judicial review, this may be the best safeguard.  

 
C. The situation and position of national courts 
 
Under the current institutional divide of competences in electronic communications 
regulation, national courts are regarded as an actor of comparatively little importance. 
This is reflected in the modest number of legislative provisions concerning them and 
the complete absence of any informal instruments relating to them (in contrast to the 
position in EC competition law). Article 4 FD, however, gives national courts the 
competence to decide on appeals against NRA decisions, and includes some far-
reaching and innovative institutional and procedural requirements to make this 
competence a meaningful one.  
 
Indeed, Article 4 FD was a reaction to case-law where national courts used their 
competences to annul NRA decisions on primarily formalistic grounds, which was 
seen as counterproductive.41  They restrictively interpreted the competences of the 
NRAs and often found them wanting, leading to the annulment of their decisions.  

                                                 
39 Plaumann, [n2] and Unión de Pequeños Agricultores [n2].  
40 Compare also Article 4(1)FD.  
41 The assumption that this practice is undesirable finds support in the wording of Article 4 FD at the 
moment, where it is expressly provided that Member States must ensure that ‘the merits of the case are 
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Still the current electronic communications framework does not at any point attempt 
to induce national courts to see the EC dimension of regulation. There is thus a risk 
that the actions of the NRAs, even if suitably in line with the EC consensus, can be 
unwound by national courts, if the latter’s perspective remains confined to their 
respective Member States. This danger is all the greater, since EC electronic 
communications law is couched in directives, so that the implementing national law 
often obscures the EC dimension. Thus, how can it be ensured that national courts 
behave as good Community actors and do not unnecessarily – and inappropriately – 
undermine the NRAs’ work? 
 
As a starting point, it is important to appreciate why national courts ended up 
annulling NRA decisions on formal grounds. On the continent, a number of national 
legal systems do not readily admit that independent authorities be given wide, 
discretionary powers, usually for reasons of a constitutional nature, namely the 
primacy of politics (i.e. the principle that major decisions must be made by, or under 
the authority of, elected officials). This reluctance was perhaps not always appreciated 
fully when EC law was elaborated. Of course, such reluctance can be “overriden” by 
the supremacy of EC law, but this does not address the underlying ‘feeling’ in many 
courts that the onset of independent regulatory authorities is something to be weary of 
and accordingly something that calls for strict control on competence issues.  
 
Article 4 FD admittedly attempted to address that problem by stating that ‘Member 
States shall ensure that the merits of the case are duly taken into account’. Yet, this 
phraseology ignores the fact that even if a court duly takes the merits into account, 
that is not the sole determinant of the outcome of the case. Equally, if not more 
important is the standard of review. Even if a court is competent to inquire into the 
merits of any particular case, presumably it should only annul the decision under 
attack in ‘extreme cases’, i.e. where the decision is blatantly wrong or inappropriate. It 
might be good to reflect on the wording of Article 4 FD and determine what it is 
exactly that we wish national courts to do (read: what type of final decisions national 
courts should end up with).  
 
Currently, national courts can be induced to ‘behave as good Community actors’ via 
the threat of infringement proceedings under Article 226 EC. The judgment in 
Köbler 42  has made it clear that this is no longer a merely theoretical option. In 
substance, Article 10 EC requires national courts to contribute effectively and actively 
to the achievement of the EC’s goals and objectives, which can be interpreted to mean 
not to unjustifiably hinder NRAs in discharging their EC-based rights and obligations 
in EC telecoms.  
 
In addition, the EC perspective of national courts can be strengthened by informal 
measures, such as training courses provided by the Commission, or an exchange 
programme for judges. In more formal terms, we can look to EC competition law for 
inspiration, notably Article 15 of Regulation 1/2003. While the amicus curiae 
construction would for obvious reasons be inappropriate, the other two mechanisms 
mentioned there might be copied into the 2003 Framework. So, national courts could 
                                                                                                                                            
duly taken into account’. This can be read as expressing the wish to avoid a merely formal analysis of 
the decision concerned.  
42 Case C-224/01 Gerhard Köbler v Republik Österreich [2003] ECR II-10239.  
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be given the express competence to ask the Commission for information of a factual, 
legal or economic nature. The express inclusion of such a competence might assist in 
raising awareness among judges of viewing telecommunications as a sector that has a 
clear and important European dimension to it. Secondly, if national courts were 
required to notify their judgments relating to the 2003 Framework to the EC level, the 
Commission could then, as it has done in EC competition law, compile an electronic 
database in which national judges can access decisions by their counterparts on the 
same issues they are grappling with. Again, national courts would thus become aware 
of the fact that the cases before them are not unique to their respective State, in turn 
hopefully leading to a greater degree of consistency in judgments across Europe.  

 
D. A European Telecommunications Agency (ETA) 
 
The creation of an ETA was broached during the 1999 Communications Review. 
There is a trend evident in EC law whereby in certain areas, agencies are set up at 
European level that function more or less independently from the Commission and 
who are primarily responsible for the regulation of the sector concerned. In 2006, it 
cannot be excluded that the issue will prop up again for the electronic 
communications sector. Two interconnected issues arise: should an ETA be created, 
and if so, what are the implications of the creation of such a body for the role and 
competences of the Commission and the national authorities in the area?  
 
A first option is the status quo, i.e. no ETA. The existing institutional design for EC 
telecommunications seems to operate in a satisfactory fashion. The advanced 
cooperation between the Commission and NRAs, as evidenced notably in the 
workings of the ERG, would make the creation of an ETA redundant. At a policy 
level, the principle of subsidiarity would seem to make the creation of an EC level 
actor somewhat inappropriate. Furthermore, the institutional design of EC 
telecommunications has been subject to numerous alterations and amendments ever 
since the 1980s and while some measure of experimentation might have been 
appropriate in the beginning, at a certain point a stable institutional framework should 
emerge. New alterations so shortly after the entry into force of the 2003 Framework 
might thus be too hasty, and hence inappropriate. Finally, political difficulties are to 
be expected: Member States will consider the creation of an ETA as an unwarranted 
encroachment upon their competences, and also, their efforts in setting up 
independent NRAs would thus be rendered relatively meaningless. Given political 
sensitivities, the status quo seems more likely to prevail. 
 
Nevertheless, there are some reasons why an ETA could be desirable. In the studies 
carried out in the 1990s, market parties have expressed a wish for more EC level 
involvement as regards certain aspects of EC telecommunications. The advantages of 
an ETA seem plentiful. An ETA would not be faced, or at the very least to a much 
smaller degree, with such independence and regulatory capture issues which have 
affected NRAs. As an independent agency, the ETA is also likely to be more 
committed to achieving the internal market, and will not be swayed so easily by 
purely competition law considerations, as seems to be the case with the Commission 
in telecommunications (read: DG COMP influencing DG INFSO). Accordingly, the 
achievement of the Lisbon objectives in the telecommunications sector could be 
rendered more feasible. A single body would be easier to dismantle if and when it has 
become redundant, which would be in keeping with the deregulatory goals underlying 
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the current institutional regime. Furthermore, transaction costs for market parties 
would be reduced by removing the uncertainty as to which NRA to deal with and the 
costs of dealing with multiple NRAs. Also, by entrusting the majority of regulatory 
duties to an ETA, the EC would be more in step with the approach taken in the United 
States, Australia and Canada.  
 
If the creation of an ETA were considered,43 some further options arise. The ETA 
could have limited competences.44 Its creation could then turn out to be a burden, 
rather than a blessing. Certainly, transaction costs are more likely to be increased than 
reduced. It can be expected that market players will be confused as to which actor is 
responsible and competent. There is a danger of overlapping competences and of 
more – unnecessary – bureaucracy for the Commission and the NRAs, as they will 
have to cooperate with yet another actor, which is problematic in light of the concern 
expressed at the workload created by the cooperation arrangements currently in place. 
 
Accordingly, an ETA with full competences might be preferred. In order to secure all 
the advantages an ETA could bring, it would be worthwhile considering a – 
virtually – complete transfer of competences from the NRAs to the ETA, making it 
the primary actor responsible for EC telecommunications.45 The current institutional 
design has too many actors – Commission, ERG, NRAs, NCAs and national courts – 
amounting to a source of confusion for market players. Replacing these with an ETA 
results in a transparent institutional design, in accordance with good governance 
principles. 
 
Finally, the Commission or the ERG could develop into an ETA, meaning that in due 
time all meaningful competences would be concentrated in the Commission or the 
ERG. In the former case, this would entail a strengthening of the Commission’s 
controlling powers vis-à-vis the NRAs, perhaps even leading to the Commission 
gaining express competence to deliver individual decisions under EC 
telecommunications. The role of the NRAs would thus become very limited indeed.  
 
Conclusion 
 
No attempt will be made to summarize the entirety of arguments set out above. Rather, 
we will conclude with listing some general points.  

- It is clear that the 2006 Review can be quite substantial in nature, as opposed 
to a mere ‘clean-up’ situation;  

- Assuming a more substantial review, more than just substantive issues can – 
and arguably should – be addressed.  

- At the very least, the objectives listed in Article 8 FD need to be straightened 
out;  

                                                 
43 A separate issue is of course the legal basis for setting up an ETA. In this respect, it will be 
interesting to see the ECJ decision in Case C-217/04 United Kingdom v Council and Parliament 
concerning the European Network and Information Security Agency (ENISA), set up pursuant to 
Article 95 EC. This legal basis is challenged by the United Kingdom, who submits that the correct legal 
basis is Article 308 EC.  
44  The Draft Final report on the Possible Added Value of a European Regulatory Authority for 
Telecommunications, September 1999 found that there was support to transfer competences in areas 
such as licensing and interconnection to a European-level actor.  
45 The role of the Commission would also be rendered less important, as it no longer needs the control 
powers it currently possesses vis-à-vis the NRAs.  
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- On the institutional side we have shown that for a number of issues, e.g. 
Article 4 and Article 7 FD, the status quo is not adequate and that (substantial) 
change thus seems impediment;  

- When deciding on how to change the existing framework, it would be a good 
idea to use economics for the institutional matters. This approach can help 
notably with the incentive problem of the NRAs;  

- Lastly, the judicial review problem is pervasive: 
o At times, judicial review is entirely absent – as is the case with for 

instance ERG actions, the Commission recommendation on relevant 
markets and Article 7 outcomes – and at times judicial review is 
surreptitious – as is the case with the Article 7 notification procedure, 
where the German veto decision is the clearest example;  

o As a general principle, it is submitted that there should a) be only one 
short at judicial review, as opposed to endless challenges and b) that 
this shot at judicial review should occur where the “hunch” is in the 
decision-chain, i.e. where the transition between general policy and 
(individual) decisions takes place;  

o Of course, this problem cannot be solved entirely without the realm of 
sector-specific regulation; some issues, such as the restrictive locus 
standi under Article 230 EC call for EC law-wide changes.  

 
 
 


