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1. Introduction 

 

1.1. Research Background   

 

The establishment of Chinese contract law reflects an approximation of Chinese law-making to-

wards international practices and advanced (western) experiences.1 In March 1993, the National Peo-

ple’s Congress (NPC) replaced the term ‘planned economy’ with ‘socialist market economy’. The po-

litical report declared that all modern business and enterprise operating mechanisms, foreign capital, 

resources, technologies and talented personal, no matter whether socialist or capitalist, should be made 

use of for socialism.2 From then on, the national target of China changed to establishing and maintain-

ing a market economy. This change opened a door for introducing western capitalist legislations to 

facilitate the economic development of China. The Chinese legislators and legal scholars forcefully 

called for the comprehensive and systematic study of western laws and legal theories. They started to 

endorse the bold adoption and direct transplantation of western laws and international commercial in-

struments, in order to build a law fit for a market economy which should be foresighted, systematic, 

and close to international practice.3 Earlier Soviet influence and Chinese traditional culture have been 

deliberately ignored since these were considered not to be helpful to China in its goal to become a 

modern industrial country. With a modernised contract law, the Chinese authorities attempted to make 

Chinese legislation and legal practices conform with or consistent with general market-oriented legal 

practices. Foreign businesses would consequently be able to understand the law of China and to pre-

dict the judgements of Chinese courts. In this way, the new contract law might help China to attract 

more foreign investments and to promote international trade between Chinese companies and foreign 

businesses.   

                                                   
1 Jianfu Chen, in Chinese Law: Context and Transformation, (Martinus Nijhoff Publishers, Leiden, 2008), 73-74. 
2 See ‘Accelerating the Reform, the Opening to the Outside World and the Drive for Modernization, so as to 

Achieve Great Success in Building Socialism with Chinese Characteristics’, a Political Report delivered by Jiang 

Zemin to the 14th Congress of the Communist Party of China, in People’s Daily (overseas version), 21 October 

1992, at 1-3, at 2. Translated by Jianfu Chen, in Chinese Law: Context and Transformation, (Martinus Nijhoff 

Publishers, Leiden, 2008), 56-57.  
3 Jianfu Chen, in Chinese Law: Context and Transformation, (Martinus Nijhoff Publishers, Leiden, 2008), 70-71. 
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But can the intention of the Chinese authorities be achieved? The answer may be ‘no’. Some au-

thors argued that Chinese law as it is written may not be the law as observed in the daily application 

(‘law in the books’ versus ‘law in action’). Custom and social rules which derive from traditional Chi-

nese culture may also play a role in the actual application and enforcement of the law.4 Others say that 

the everyday cases in China tend to be treated by courts through informal problem solving instead of 

strict adherence to the law.5 Thus, the decisions of Chinese courts may still be unpredictable, even if 

the wording of statutory law may be identical to foreign statutory provisions.  Those observations find 

support in Legrand’s theory that law does not have a determinate content apart from a given culture. 

According to him, a statutory provision cannot have the same content outside the community that first 

established it.6  

These arguments, however, are rejected by Chinese legal scholars who are enthusiastic to estab-

lish a Chinese legal system based on western or international legislations. They prefer to see contract 

law as culturally neutral. Since contract law is a market oriented regulation, it should follow the basic 

principles of the market economy, such as the rule of value and the rule of supply and demand. Those 

principles apply globally, regardless of culture. Thus, Chinese legislators are able to improve Chinese 

commercial law by absorbing western countries’ legislative experiences which developed from those 

basic principles.7 They also argue that by training and education, Chinese judges, lawyers and even 

legal scholars have constituted a professional community. In this community, they share a rational 

ideology and an intention to protect individuals’ rights by law, which is quite similar with western le-

gal thought.8 In addition, some Chinese legal scholars believe that culture can be changed or be con-

sciously ignored if other considerations are more important. ‘Culture is only culture if people care 

                                                   
4 John Matheson, ‘Convergence, Culture and Contract Law in China’, 15 Minn.J.Int’l L. 329 (2006), 335; see 

also, Patricia Pattison and Daniel Herron, ‘The Mountains are High and the Emperor is Far Away: Sanctity of 

Contract in China’, 40 Am. Bus. L.J. (2003), 461-462. 
5 Rachel E. Stern, ‘On the Frontlines: Making Decisions in Chinese Civil Environmental Lawsuits’, Law & Poli-

cy, Vol. 32, No. 1, January 2010, 79. The research considers only environmental pollution cases, but the point 

may be more general. 
6 Pierre Legrand, ‘The Impossibility of 'Legal Transplants’’, 4 Maastricht J. Eur. & Comp. L. 111 1997, 116. 
7 Wenxian Zhang, ‘Inheritance, Transplant and Reform---the Only Way of Legal Development’, Social Science 

Front, Vol. 2 (1995).  
8 Shigong Qiang, ‘Towards a Legislators’ Jurisprudence---Reflective Analysis of the Contemporary Jurispru-

dence in the context of Legal Transplant’, Social Sciences in China, Vol. 1 (2005).  
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about it’.9 Since the Chinese legal tradition has been destroyed in the course of modern history,10 it 

seems reasonable to assume that nowadays traditional Chinese legal culture only affects academic re-

search, but not every day legal practice.  

The literature discussed above uses general arguments about the possibility or impossibility of 

Chinese contract law to fulfil the aim to make the Chinese law and legal practices consistent or in 

harmony with international and/or western legal practices.11 However, this provides little evidence as 

to how contract law in China really operates in practice. The aim of the present study is to improve on 

this state of affairs. 

The discussion sketched above is related to the theory of what is called ‘legal transplant’. In earli-

er literature it is recognized that the outcome of legal transplants differs according to the relevant cir-

cumstances.12 Watson, who defines ‘legal transplant’ as the moving of a rule or a system of law from 

one jurisdiction to another,13 holds that the transplanted rule is likely to appear, or to be, somewhat 

different in its new home,14 and the law as stated may not even represent the law as it existed in reality. 

In his view, the judicial interpretation of the transplanted rule may differ between importing and ex-

porting jurisdictions because of differences in legal thinking. For him, the first concern with legal 

transplants is the transplantation of the rule, ‘not with how it operates within the society as a result of 

academic or judicial interpretation’.15 Differences, however, need not be definitive. He also suggests 

that ‘the very fact that the statutory rule is the same may well cause legal thinking on it in different 

                                                   
9 Nicholas Foster, ‘Transmigration and Transferability of Commercial Law in Globalized World’, in Anderw 

Harding and Esin Örücü (eds.), Comparative Law in 21st Century, (Kluwer Law International The Hague, 2002), 

69. 
10 Philip Huang, The Past and the Present---Chinese Civil Justice in Practice (Chinese version), (Law Press, 

Beijing, 2009), 1.The Chinese legal tradition has been damaged three time in the history. The first time happened 

from the end of Qing dynasty to the Republic China (1840-1949). At that time, the invasion made the Chinese 

authority to extensively transplant the western laws in order to rebuild the national sovereignty. The traditional 

Chinese law was totally abandoned. The second time happened during the ruling time of Chairman Mao (1949-

1977). The traditional law was identified as ‘feudalism law’ and criticised. The third time happened during the 

period of reform (1993--). As mentioned, during this time, the Chinese legislators were equivalent ‘moderniza-

tion’ to westernization. The traditional legal culture is considered as unsuitable to the development of moderni-

zation and market economy. 
11 Cheng Geng, ‘The Market Economy and Internationalization of the Legal System’, 1994 (11) Economic Law 

(Jing Ji Fa Zhi), 2; see also, He Hangzhou, ‘On Legal Transplant and the Construction of Economic Legal Sys-

tem’, 1992 (5) Legal Science in China (Zhong Guo Fa Xue), 50.   
12 Matthias Siems, Comparative Law (Law in Context), (Cambridge University Press, Cambridge, 2014), 198. 
13 Alan Watson, Legal Transplants---An Approach to Comparative Law, (Scottish Academic Press Ltd., Edin-

burgh, 1974), 21.  
14 Alan Watson, Law Out of Context, (University of Georgia Press, Georgia, 2000), 1. 
15 Alan Watson, Legal Transplants---An Approach to Comparative Law, (Scottish Academic Press Ltd., Edin-

burgh, 1974), 20.  
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countries to converge.’16 Fedtke also says that the borrowing system is not bound by the interpretation 

of model provisions in the exporting jurisdiction. However, he also states that the judges in the host 

jurisdiction would use the interpretations of a similar provision, as derived from foreign case law and 

academic literature, as a toolbox of solutions when dealing with legal disputes with similar factual 

background.17 

If we move from legal theory to sociology, there is again discussion as to the influence of culture. 

Sociological theories, such as cultural dimensions theory18, Fromm’s theory of social character19, and 

Spiro’s theory of cultural heredity,20 suggest that the influence of culture is long-lasting, and cannot be 

easily extinguished. This suggests that the reception of transplanted rules in the host country may be 

affected by the national culture. Other social-legal theories suggest that national culture need not be an 

obstacle to law reform (which can be done by legal transplants), but rather a source of effectiveness of 

law.21 The meaning of the imported law is to be determined by the sense that the local user gives it.22 

A Chinese judge would look at, read, and interpret statutory provisions through his own world view 

which develops from a cultural context. Incidentally, this also implies individual differences between 

judges: ‘even if there is wide agreement in society about what the law entails, people differ culturally 

in their value attached to common sense notions related to law’.23 As to general differences between 

China and western cultures: individual freedom had and still has a rather different meaning in China 

compared to the western view, because of a culturally embedded ideology which started from a collec-

                                                   
16 Alan Waston, ‘Legal Transplants and European Private Law’, <http://www.ejcl.org/44/art44-2.html>, ac-

cessed at 17-04-2015. 
17 Jorg Fedtke, ‘Legal Transplants’, in Jan Smits (eds.), Elgar Encyclopedia of Comparative Law, (2nd edn, Ed-

ward Elgar Publishing, Inc., 2012), 551. 
18 Greet Hofstede, Culture’s Consequences: International Differences in Work-Related Values, (SAGE Publica-

tions, California, 1984).  
19 Erich Fromm, Escape from Freedom, (Farrar & Rinehart, New York, 1941). 
20 Melford Spiro, ‘Social Systems, Personality, and Functional Analysis’, in Bert Kaplan (eds.), Studying Per-

sonality Cross-Culturally, (Harper & Row, New York, 1961). 
21 Lawrence Friedman, ‘Legal Culture and Social Development’ 4 Law and Society Review 22 (1969) 39-44. 

Friedman says that ‘If one assumes that enacted laws, ideally and magically, ought to work exactly as planned, 

then culture is indeed an obstacle, since it is the culture which determines the amount of deviance from the norm. 

But the assumption is, of course, absurd. One might just as easily assume that no law printed on paper ever came 

to life without some cultural input; in which case, it is the culture which is the sole source of effectiveness of 

law.’   
22 Michele Graziadei, ‘Comparative Law as the Study of Transplants and Receptions’, in Mathias Reimann and 

Reinhard, Zimmermann (eds.), The Oxford Handbook of Comparative Law, (Oxford University Press, Oxford, 

2006), 469. 
23 Wibo van Rossum, ‘Dutch Judges Deciding Multicultural Legal Case’, in Fred Bruinsma and David Nelken 

(eds.), Explorations in Legal Cultures, (Reed Business BV, ‘s-Gravenhage, 2007), 73.  

http://www.ejcl.org/44/art44-2.html
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tivist world view.24 It also has been suggested that the principle of good faith, which was transplanted 

to Chinese contract law, can also incorporate Confucian ideas and values.25 It is said that cultural dif-

ference may present ‘formidable barriers’26 for legal transplants, even though it may not inevitably 

make the transplantation impossible.  

Hence general legal and sociological theory suggests that transplanted legal rules may in practice 

diverge from the meaning in the originating jurisdiction. Insofar the two opposing sides in the Chinese 

discussion on contract law voice extremes. However, given the fact that the Chinese legislator desired 

a closer approximation of Chinese law to western understanding, and given the practical need for 

western lawyers to understand and predict Chinese contract law, it becomes interesting to find out pre-

cisely to what extent and as regards to which provisions Chinese contract law is close to western law 

or rather diverges strongly (either because of independent legal interpretation or because of cultural 

influences). This is not something that general theory can predict: this requires comparative and em-

pirical legal research as to legal practice. Investigating the actual reception of this legal transplant in 

Chinese legal reality may help the Chinese legislators and Chinese legal scholars to consider the feasi-

bility and desirability of particular suggestions to transplant other legal devices into their own sys-

tem.27 It may also provide some clues for legislators in other countries when considering legal trans-

plants. This dissertation enriches the legal transplant theory by providing evidence, especially empiri-

cal evidence to trace the outcomes of the reception of the transplanted rules in Chinese contract law. 

As contract law in general is too broad to be feasible for study, a particular topic within contract 

law has been chosen. The rules on contractual damages make a good topic. First of all, the regulation 

of damages in contract law shows the intention of Chinese legislators to make rules approximate inter-

national practice. The Unified Contract Law 1999 (UCL) provides that an injured party is entitled to 

                                                   
24 Mark van Hoecke and Mark Warrington, ‘Legal Cultures, Legal Paradigms, Legal Doctrine: Towards a New 

Model for Comparative Law’, I.C.L.Q. 47, 1998, 511. 
25 Mathias Siems, Comparative Law (Law in Context), (Cambridge University Press, Cambridge, 2014), 213. 
26 Oscar Chase, ‘Legal Processes and National Culture’, 5 Cardozo J. Int'l & Comp. L. 1 1997. 
27 Oscar Chase, ‘Some Observations on the Cultural Dimension in Civil Procedure Reform’, 45 Am. J. Comp. L. 

861 (1997) 863. Chase emphasizes the effect of ‘culture question’ in his article. It may be reasonable to say that 

the other effect of the consequences of transplantation may also affect the view of import country with regard to 

transport legal devices. 
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choose not only specific performance but also monetary damages.28 The historical document presents 

this as a development from the previous Economic Contract Law of China 1982 (ECL) which only 

emphasizes specific performance as a remedy for breach of contract.29 The preference for specific per-

formance can be explained by China’s implementation of a planned economy,30 which adopts the idea 

that the non-performance of a contract not only injures the other party of the contract, but also harms 

the achievement of the economic plan. However, international practice is different. Foreign companies 

usually contract for benefits, and may be satisfied more efficiently with damages than by performance. 

They require monetary compensation and normally prefer damages as the primary remedy for the 

breach of contract. Therefore, the Foreign Economic Contract Law 1985 (FECL) does not emphasise 

specific performance, but only provides that ‘(the injured party) is entitled to claim damages to adopt 

other reasonable remedial measures.’31 This law only applied to foreign contracts. The UCL extended 

the application of contractual damages also to national contracts.32  

Secondly, the damages rules under the UCL can also be seen as ‘transplanted rules’.33 First, the 

text of damages rules under the UCL is drafted closely with that under the UN Convention on the In-

ternational Sale of Goods (CISG). Since the CISG is one of the main references in the drafting of the 

UCL,34 it may be reasonable to say that the rules of damages under the UCL are transplanted from the 

CISG.35 Literature also states that damages rules in Chinese contract law (e.g. Article 113 and 119) are 

                                                   
28 Article 107 UCL:  Either party that fails to perform its obligations under the contract or fails to perform them 

as contracted shall bear the liability for breach of contract by continuing to perform the obligations, taking reme-

dial measures, or compensating for losses. 
29 Introduction of the Draft of Unified Contract Law No. 8: Liability of Breach of Contract. Article 31 ECL pro-

vides that the injured party can claim liquidated damages and specific performance. ‘If a party breaches an eco-

nomic contract, it shall pay liquidated damages for the breach to the other party. If the breach of contract has 

already caused the other party to suffer losses that exceed the amount of the liquidated damages, the breaching 

party shall make compensation for the amount exceeding it. If the other party demands continued performance of 

the contract, the breaching party shall continue to perform.’ Also Article 29 states that if the non-performance is 

because of dereliction of duty, malfeasance or other unlawful conduct and gives rise to a major accident or se-

vere losses, the breaching party shall be investigated for economic and administrative responsibility, and even 

criminal responsibility  
30 Introduction of the Draft of Unified Contract Law No. 8: Liability of Breach of Contract. 
31 Article 18 FECL. 
32 Introduction of the Draft of Unified Contract Law No. 8: Liability of Breach of Contract. 
33 See Section 4.3. for further details.  
34 Introduction of the Draft of Unified Contract Law No. 1: The Meaning of Making Contract Law.  
35 It is almost impossible to trace the specific foreign sources of Chinese legislation since, in making of each 

specific law, scholars and law makers have consulted partially all of the available foreign law on the subject-

matter under consideration. See Rufeng Song, Recollections on Participation in Law-making Vol.1, (Press of 

China Legal System, Beijing, 1994). 
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inspired by the CISG.36 In addition, the foreign approaches, such as English case law, are often used 

by Chinese legal scholars to clarify, specify and interpret the application of the damages rules.37  

Third, there is a practical argument. There is little doubt that damages are the most commonly 

claimed remedy in the commercial world, because commercial parties are predominantly concerned 

with pecuniary matters hence want to achieve the end results in monetary terms. The monetary remedy 

of damages would usually be their choice.38 Moreover, in 2014, China has become the world's largest 

recipient country of FDI (foreign direct investment). The large investment market in China make Chi-

nese law, especially the contract law, become increasingly important, since under Rules for the Im-

plementation of the Law of the People’s Republic of China on Foreign-funded Enterprises 1990,39 

Chinese Contract Law should be applied to the contracts signed by foreign-funded companies and any 

other enterprises, economic organizations or individuals.40 Hence in numerous commercial cases in-

volving foreign companies, Chinese law would be applicable, and in the case of disputes, foreign law-

yers would likely be interested to know how courts would apply the Chinese law regarding damages. 

This research may help contractual parties from other countries to understand the decisions in Chinese 

courts regarding the awarding of damages. 

 

1.2. Research Questions and Research Methods  

 

The main research question of this dissertation is how the transplanted rules on contractual dam-

ages function in the legal reality of China.  

This question has two sides. On the one hand, there is the question as to how the rules on contrac-

tual damages are actually applied in Chinese courts. On the other hand, there is the question as to 

                                                   
36 Danhan Huang, ‘The UNIDROIT Principles and their Influence in the Modernization of Contract Law in Peo-

ple’s Republic of China’, 8 Unif. L. Rev. n.s. 107 2003, 113-114.   
37 For example, many Chinese scholars argue that abstract assessing method should be used as a starting point 

subject to the provision of English Sale of Goods Acts 1979. See Section 4.2.2. for further details.  
38 Djakhongir Saidov and Ralph Cunnington, ‘Current Themes in the Law of Contract Damages: Introductory 

Remarks’, in Djakhongir Saidov and Ralph Cunnington (eds.), Contract Damages—Domestic and International 

Perspectives, (Hart Publishing, Oxford, 2008), 2. 
39 Approved by the State Council on October 28, 1990, promulgated by the Ministry of Foreign Economic Rela-

tions and Trade on December 12, 1990, revised by State Council on April 12, 2001 and February 19, 2014.  
40 Article 79, Rules for the Implementation of the Law of the People’s Republic of China on Foreign-funded En-

terprises 1990. 
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whether this application or interpretation is similar or diverges from the exporting jurisdictions. In 

both cases there is the further question as to whether Chinese courts, when awarding damages, are in-

fluenced by Chinese culture or other social factors, or simply by different legal practices.  

To answer the research question, a comparative research of contractual damages rules and legal 

practices is necessary. We first have to know how these rules function in the exporting jurisdictions. 

This requires a comparative legal research of these jurisdictions. The transplanted rules may function 

in the host jurisdiction in two ways. First, they function in the similar way as they did in the export 

jurisdictions. Second, they function differently from how they did in the export jurisdictions because 

of the particularity of the host jurisdiction. The comparative research between the host and export ju-

risdictions may help to find out in which way the transplanted contractual damages rules in China 

function, and to find out the reason why they function in such a way.  

For this research, the chosen jurisdictions for the comparison are the CISG and English law. 

There are two reasons for this choice. First, the rules of damages under the UCL can be seen as trans-

plantation primarily from the CISG. Also, English case law is often used by Chinese legal scholars to 

provide normative guidance for the application of damages rules. The influence of common law on 

international contractual practice makes this a logical choice, given the intention of the Chinese legis-

lator to connect to international commercial practices. 

 Secondly, there is a practical reason for comparing contractual damages rules under English law, 

CISG and Chinese law. All three jurisdictions are commercially relevant in international trade. Firstly, 

the CISG is a successful international convention, since it has been ratified by most of the major trad-

ing nations of the world41 and successfully brings together common law and civil law principles. It 

also has proved to be a workable instrument in practice.42 Secondly, English law is also widely used 

law for international commercial cases.43 Thirdly, as the second largest economy in the world,44 China, 

as well as Chinese law, is no doubt important in international trade. This research can also provide 

                                                   
41 China adopted the CISG on 11 December 1986. 
42 Roy Goode, Herbert Kronke and Ewan Mckendrick, Transnational Commercial Law, (Oxford University 

Press, Oxford, 2007), 309. 
43 Michael Bridge, ‘Uniformity and Diversity in the Law of International Sale’, 15 Pace International Law Re-

view (Spring 2003), 58. The major English commodities traders were long ago absorbed by multinational traders. 

The great majority of reported cases involve transactions and parties that have no physical connection at all with 

the United Kingdom. 
44 List by the International Monetary Fund (2014). 

http://en.wikipedia.org/wiki/International_Monetary_Fund
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practical guidance for legal practitioners dealing with cases of contractual damages under English law, 

CISG and Chinese law. 

The CISG and English law are compared to how the rules on damages in Chinese law function in 

practice. This first of all requires a doctrinal research into Chinese law of contractual damages. As will 

become clear, such a research results in only limited results, given the relative lack of materials: stat-

ute law, case law and doctrine provide only limited help. 

The Chinese statutory provisions are few and relatively abstract, while Chinese doctrine is divid-

ed. Previous cases in China cannot be seen as authoritative normative instructions to later cases. The 

Chinese courts are neither required to interpret the law by taking into account earlier judgements, nor 

to explain why it did or did not follow a previous judgement. Moreover, it is difficult to determine the 

decision-making process of judges solely by analysis of previous judgments, since the Chinese judg-

ment may not show exactly how the court interpreted the relevant law when making its decision. 

Wang states two problems of the Chinese judgments: first, after describing the facts of the cases, Chi-

nese judges always directly refer to the statutory law without giving a clear explanation of the reason 

why they are using this provision but not another one and why using this provision can lead to the de-

cision. Second, Chinese judges sometimes make decisions by applying general principles, such as 

‘fairness’ and ‘public order and good morals’ without further discussion of the meaning of these prin-

ciples.45 Therefore, analysis of case law does not help to understand the legal reality in China.  

Hence the predictive power of a purely doctrinal research is limited. Current doctrinal literature 

does not incorporate significant empirical information as to actual legal practice in this respect. 

In order to obtain more information as to actual Chinese legal practice, empirical information is 

required. This involves both researches into the application of legal rules on cases involving common-

ly recognised legally relevant factors, as well as on the possible influence of cultural factors. Under-

standing the relationship between national culture and judges’ decision making helps to understand 

how the damages rules function in Chinese legal practice. The method chosen for this purpose is a 

combination of a vignette study and a series of semi-structured, one to one interview among judges.  

                                                   
45 Liming Wang, ‘To Strengthen the Legal Reasoning of Judgment’, 

<http://old.civillaw.com.cn/article/default.asp?id=62616>, accessed at 03-02-2015.  

 

http://old.civillaw.com.cn/article/default.asp?id=62616
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It is suggested that one of the best ways for studying the workings of culture is by conducting in-

depth personal interviews.46  However, it is also argued that interviews may not be well suited for the 

study of human attitudes and behaviour because the judgments required of respondents are often too 

abstract. Since the questions may be relatively vague, each respondent may answer in terms of his own 

mental picture of the task before him. Vignettes, short descriptions of personal and social situation, 

however, can present more concrete and detailed stimulus to the respondents which would more close-

ly approximate a real-life decision making or judgment situation.47 This dissertation conducts a vi-

gnette study basing on experimental principles. The experimental research can help to identify the re-

lationship between cultural values (independent variable) and the decision-making of judges. By ran-

dom assignment, the extraneous variables, such as age, gender, education level, working experiences, 

can be controlled and would not systematically influence the result of the experiment.48 

The interview results can also fill the gap between Chinese legislation and practices which pro-

vides way of supplementing how Chinese contract law of damages applied in courts. The interview 

which aims to find out why the respondent judges make their decisions can help to answer not only 

whether the judges consider cultural value factors in their legal reasoning, but also how they apply the 

damages rules in practice. Since the legal reality of contractual damages determination in China is 

rarely studied, very little authoritative literature is available. The interview helps to find out how the 

damages rules in Chinese contract law is interpreted and applied in practice since there is a lack of suf-

ficient overview of existing case law in China. On the contrary, the in-depth interview can help to re-

lease the hidden decision-making process of the judges by letting them specifically explain their rea-

soning.  

The empirical research, consisting of a vignette study and interviews, provides materials to sup-

plement the doctrinal analysis of the Chinese law on damages. The more complete description of Chi-

                                                   
46 Idit Kostiner, ‘Evaluating Legality: Toward a Cultural Approach to the Study of Law and Social Change’, Law 

& Society Review, Vol. 37, No. 2 (2003), 330; see also, Laura Beth Nielsen, ‘Situating Legal Consciousness: 

Experiences and Attitudes of Ordinary Citizens about Law and Street Harassment’, Law & Society Review Vol. 

34, No. 4 (2000), 1061. 
47 Cheryl Alexander and Henry Jay Becker, ‘The Use of Vignettes in Survey Research’, Public Opinion Quarter-

ly (1978) 42 (1): 93-104. 
48 Willian Shadish, Thomas Cook and Donald Campbell, Experimental and Quasi-Experimental Designs for 

Generalizied Causal Inference, (Houghtom Mifflin Campany, Boston, 2002), 13. 
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nese law on damages, combined with the empirical research, furthermore allows some tentative con-

clusions to be drawn as regards this case of legal transplant. 

 

1.3. Structure of the Dissertation 

 

This dissertation first provides the materials for a comparative legal research by describing how 

the courts determine or should determine damages under English contract law, CISG and Chinese con-

tract law. Subsequently, it describes an empirical study to supplement the information on Chinese law. 

The information from this study is used to supplement the comparative research in order to draw more 

precise conclusions as to the actual legal practice of contractual damages in China. Finally, some more 

general conclusions regarding the process of legal transplants and the influence of culture will be dis-

cussed.  

The description of the rules of contractual damages rules and their application under English law 

and the CISG provides normative standards for how the Chinese court should apply the rules of dam-

ages in Chinese law, if it would be correct that a legal transplant (as the Chinese legislator appeared to 

expect) should be interpreted by orienting towards the originating jurisdictions. English law is dis-

cussed first (Chapter 2). Since the award of damages is the primary remedy under English contract law, 

the extensive structure of rules regarding damages provides a good basis for the contents and termi-

nology of contractual damages rules. As these rules are mostly formed in case law, the focus of the 

analysis is on cases and doctrines.  

The statutory rules and normative discussions of the CISG are described next (Chapter 3). The 

description occasionally extends to other relevant international or regional instruments, such as the 

UNIDROIT Principles of International Commercial Contracts (UNPICC) and the Draft Common 

Frame of Reference (DCFR), when the approaches under those instruments can be used to interpret the 

CISG by analogy. Case law concerning the CISG does not bind other courts, although they may have 

persuasive authority for other courts. Therefore in this study the case law is not used as the main refer-

ence to describe the rules of the CISG on damages. However, the ‘UNCITRAL Digest of Case Law on 

the United Nations Convention on the International Sale of Goods’ may be applied as a normative dis-
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cussion point in some places. It is sometimes difficult to make a crystal-clear distinction between 

analysis and a pure description, in particular where the law is uncertain. In these cases, the general de-

sirable regime is discussed in accordance with authoritative references, such as the CISG-Advisory 

Council's Opinions, or (for English law) McGregor on Damages.  

The damages rules under the Unified Contract Law of China 1999 are next described to answer 

the question: what are the rules on damages in Chinese contract law? How should these rules be ap-

plied by courts according to Chinese legal doctrine? (Chapter 4) The description is based on the statu-

tory rules and the normative discussions among legal scholars about the assessment of damages. Simi-

lar as with the CISG, court cases do not bind other courts in China: there is no system of precedent law. 

Thus, the cases are not the main references in the description.  

The dissertation research also involved a vignette study and series of semi-structured, one to one 

interviews, in order to obtain information as to the relationship between Chinese culture and Chinese 

judges’ decision making, and the actual practice of award of damages by courts. This part of the re-

search is described in Chapter 5. Chinese culture in this work includes a set of values which objective-

ly exist and are widely used to evaluate ‘what it is valuable to do’ in Chinese society.49 These values 

are categorized into two levels: ideal values and practical values, which reflect Kluckhohn’s differen-

tiation between values and ideals.50 Ideal values include the general ideas about the ideal world, socie-

ty and people, while the practical values influence the individuals’ choice.  

In Chapter 6 the materials from the previous chapters are combined, comparing the rules and 

practices on damages of English contract law, the CISG are compared with and used to reconstruct 

Chinese contract law on damages. The various questions that arise in contractual damages are analysed, 

whereby similarities and differences between these jurisdictions are discussed with an exploration of 

the reasons for the differences. In the course of this comparison, for each specific question the pre-

ferred interpretation of Chinese law is discussed, given the available comparative materials, analysis in 

                                                   
49 Zhongfang Yang, How to Understand the Chinese? (Chongqing University Press, Chongqing, 2009), 113; see 

also, Oscar Chase, ‘Some Observations on the Cultural Dimension in Civil Procedure Reform’, The American 

Journal of Comparative Law, Vol. 45, No. 4, Symposium: Civil Procedure Reform in Comparative Context (au-

tumn, 1997), 863-864. 
50 Clyde Kluckhohn, ‘Values and Value Orientations in the Theory of Action: An Exploration in Definition and 

Classification’, in Talcott Parsons and Edward Shils (eds.), Toward a General Theory of Action, (Harvard Uni-

versity Press, Cambridge, 1951), 432. 
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Chinese doctrine, and interview results. This will hopefully be of benefit to legal practice. In addition, 

this comparison may also help Chinese legislators to find a way to ensure that courts follow the logic 

indicated by the legislation, in order to improve legal certainty in Chinese legal practice. Chapter 7 

contains the conclusions to be made on the basis of the findings from the previous chapters.  

  



14 
 

2. The Law of Damages under English Contract Law 

 

2.1. Introduction 

 

This chapter seeks to describe how breach of contract legal damages is attributed under English 

law. First discussed is the definition of contractual damages, with a focus on the question of how to 

assess the amount of damages. To provide an answer to this question, this chapter interprets both the 

general and specific assessment methods and the restriction rules of damages under English contract 

law. On the basis of the description, it may be reasonable to argue that the contractual damages rules 

in English law show a subtle conflict between the legal certainty and fair recovery of claimant. Gener-

ally, legal certainty is more important than fair recovery. However, the damages rules increasingly 

become more flexible and leave more discretion to the court to consider whether the damages award-

ing is fair enough in a specific case. 

The general measure of damages for contractual breach under English law is to place the injured 

party, within monetary capabilities, to the same position that would have been the case if the contract 

had been fulfilled, namely to restore the performance interest of the injured party by financial means.51 

The performance interest can be fulfilled by two functions: ‘cost of cure’ and ‘difference in values’. 

The meaning and application of these functions are discussed in this chapter.  

The specific amount of damages is quantified by several methods of assessment under English 

contract law. The discussion begins with the normal calculation method of damages, namely the mar-

ket rules.52 Subsequently, this chapter also explores certain specific situations where the market rule 

cannot be used, such as when no available market is available. In these circumstances, the claimant 

                                                   
51 Robinson v Harman (1848) 1 Ex.850 at 855. 
52 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 36-37; see also, Mi-

chael Bridge, The Market Rule of Damages Assessment, in Djakhongir Saidov and Ralph Cunnington (eds.), 

Contract Damages—Domestic and International Perspectives, (Hart Publishing, Oxford, 2008), 431; and An-

drew Burrows, Remedies for Torts and Breach of Contract,(3rd edn, Oxford University Press, Oxford, 2004), 

211-230; Roy Goode, Commercial Law, (3rd edn, Penguin Group, London, 2004),120. Burrows does not express-

ly mention the market rule as a normal measure and states that the general pecuniary loss can be assessed as dif-

ferent in value minus cost avoided or cost of cure minus cost avoided. But he also believes that when there is an 

available market, the cost of cure should be the market price at the time of breach minus contract price on the 

ground that the claimant is liable to mitigate in the market. Therefore, it can be deduced that, in Burrows’ view, 

when there is a market, the market rule should be the normal measure of contractual damages.    
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may be awarded his real losses including the loss of business profits, loss of chance, or non-pecuniary 

loss. Or he may choose to claim the out-of-pocket loss in order to restore the situation to whereby the 

contract was not concluded. The quantification of these heads of loss will also be discussed in this 

chapter. Finally, this chapter analyses how the courts normally quantify the amount of gain-based 

damages under English law.   

Additionally, the chapter limits the discussion to only compensative damages and gain-based 

damages, since both compensative and gain-based damages are assessed by courts.53 Nominal damag-

es and liquidated damages are not discussed, as their amounts are not normally calculated by courts. 

Firstly, the nominal damages consist of no more than a few pounds, so the amount rarely relates to the 

measurement used by courts. They are damages only in name.54 Secondly, the courts would also not 

have to put much effort on the quantification of liquidated damages as they are agreed between parties 

themselves.55 As Kramer said, ‘once the claimant is entitled to an award of an agreed sum, there are 

few or no legal principles that need to be considered’.56 In addition, although the amount of punitive 

damages may be assessed by courts, the punitive damages will not be comprised by them, as English 

law traditionally does not allow punitive damages for breach of contract.57 Although this tradition has 

been challenged,58 there is a lack of regulation concerning the measurement of punitive damages under 

English law.  

In addition with damages assessment, the amount of damages may be limited by a series of re-

striction rules, this may exclude some types of loss that the claimant may seek to recover. This chapter 

                                                   
53 The compensative damages are awarded on the ground of the court’s measure of either normal or consequen-

tial losses suffered by the claimant. To award gain-based damages, the court also has to determine which amount 

of the dependence’s benefits can be returned to the claimant. 
54 The nominal damages are defined by Maule J in Beaumont v Greathead (1846) 2 CB 494 as ‘a sum of money 

that may be spoken of, but that has no existence in point of quantity’. The figures of the nominal damages are 

always less than £5. See also, Adam Kramer, The Law of Contract Damages, (Hart Publishing, Oxford, 2014), 4. 
55 Lord Dunedin held in Dunlop Pneumatic Tyre Ltd v New Garage and Motor Co Ltd [1914] UKHL 1 that if the 

liquidated damages could be seen as a penalty, it will not be enforced and the innocent party would be able claim 

for compensative damages. However, in Philips Hong Kong Ltd v Attorney-General of Hong Kong [1993] 61 

BLR 41, Lord Woolf held that the court has to be careful not to set too stringent a standard to distinguish the 

penalty from liquidated damages. It should bear in mind that what the parties have agreed should normally be 

upheld. Otherwise, it would lead to undesirable uncertainty especially in commercial contracts.    
56 Adam Kramer, The Law of Contract Damages, (Hart Publishing, Oxford, 2014), 5. 
57 Addis v Gramophone Co Ltd [1909] AC 488. 
58 A Canada case Whiten v Pilot Insurance Co. [2003] SCC 18 at first time awarded punitive damages for breach 

of contract in common law court.  
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also describes and analyses the development and application of restriction rules, such as remoteness, 

causation59 and mitigation.  

 

2.2. The Definition of Damages under English Contract Law  

 

McGregor on Damages provides a definition of contractual damages under English law: ‘Dam-

ages…are the pecuniary compensation, obtainable by success in an action, for…a breach of contract, 

the compensation being in the form of a lump sum awarded at one time, unconditionally and in ster-

ling.’60  

This definition, however, is not in line with today’s usage. On the one hand, although the domi-

nant idea of damages is to compensate the claimant’s loss in money, the courts are able to award dam-

ages regardless of the principle of loss compensation in some situations. First, nominal damages, liq-

uidated and exemplary damages are seen as exceptions to the true compensatory role of damages. Sec-

ond, gain-based damages are also the antithesis of compensation.61 McGregor also lists vindicatory 

damages which can be awarded to make well on the claimant’s performance right, and give substance 

to the principle that a claimant has a legally enforceable right to the performance of the contract.62 

Nevertheless, it is doubtable whether a new heading of damages is needed especially for the value of 

right.63 On the other hand, the sterling payment rule was also changed by Miliangos v George Frank 

                                                   
59 Some tort judgments will be used to discuss the restriction of damages by causation, as the causation princi-

ples used in tort are similar as those in breach of contract. 
60 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 1.  
61 Ibid, 5. 
62 Ibid.  
63 Andrew Burrows, ‘Are ‘Damages on the Wortham Park Basis’ Compensatory, Restitutionary or Neither?’, in 

Djakhongir Saidov and Ralph Cunnington (eds.), Contract Damages—Domestic and International Perspectives, 

(Hart Publishing, Oxford, 2008), 181-185.The damages for vindicating right, however, are criticized by Burrows 

from six perspectives: firstly, Burrows believes that the existence of vindication damages assumes that every 

infringement of a right would induce an award of damages for the value of that right. This assumption means the 

compensatory damages are treated as merely additional consequential damages because of the losses suffered. 

Secondly, the right-based damages are not in line with the doctrine of mitigation. According to mitigation rule, if 

all losses are outweighed by the gains no substantial damages will be awarded. Yet under the term of vindictive 

damages, substantial damages still have to be awarded for infringement of right. Thirdly, the value of right has to 

be valued at the date of infringement, yet this not in line with the legal tendency to seeking a more flexible ap-

proach for date of assessment for damages in accordance with the duty of mitigation. Fourthly, it is hard to avoid 

the unacceptable overlap between vindication damages and consequential compensatory damages. Fifthly, the 

role of nominal damages becomes unclear, since a vindication damages can be claimed instead. Finally, it is dif-

ficult to put a value on the infringed right without considering the consequential impact of that infringement.  
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(Textiles).64 From this case, the court begins to award the currency which is considered as the most 

appropriate to the case, if there is a foreign element involved in.65 

To sum up, the definition of damages omits the reference to compensation and to pay by sterling. 

It therefore may be more appropriate to define the damages in a more general way, such as ‘a mone-

tary award given for a breach of contract’.66 ‘On this view, the word ‘damages’ is not tied to any par-

ticular measure of recovery. There is a range of measures available to the court, all of which can be 

described as different types of damages, such as nominal damages, compensatory damages, restitu-

tionary damages and exemplary damages.’67 Although Kramer does not make a definition of damages, 

he also mentions that the vast majority of contract damages are compensatory, but they may also be 

made on a restitutionary, nominal or punitive basis.68  However, ‘English law does not, as yet, recog-

nize an entitlement to recover exemplary damages for breach of contract.’69     

 

2.3. Assessment of Damages 

 

2.3.1. The Normative Aim of Damages Assessment 

 

The damages should recover the loss of performance interest of the claimant. The question is how 

to put performance interest into effect through monetary damages. The aim can be achieved by two 

functions: the ‘cost of cure’ and the ‘difference in value’. ‘Cost of cure’ is the cost of obtaining substi-

tute performance by a third party. The ‘difference in value’ concerns the value to the claimant of the 

performance in monetary terms,70 namely, the monetary difference between the value of claimant’s 

                                                   
64 [1976] A.C.443. 
65 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 1. 
66 Ralph Cunnington, ‘The Measure and Availability of Gain-based Damages for Breach of Contract’, in 

Djakhongir Saidov and Ralph Cunnington (eds.), Contract Damages—Domestic and International Perspec-

tives,(Hart Publishing, Oxford, 2008),215; see also, James Edelman, Gain-Based Damages: Contract, Tort, Eq-

uity and Intellectual Property, (Hart Publishing, Oxford, 2002), 22; and Ewan McKendrick, Contract Law: Text, 

Cases, and Materials, (4th edn, Oxford University Press, Oxford, 2010), 817. 
67 Ewan McKendrick, Contract Law: Text, Cases, and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 817. 
68 Adam Kramer, The Law of Contract Damages, (Harding Publishing, Oxford, 2014), 1. 
69 Ewan McKendrick, Contract Law: Text, Cases, and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 817.  
70 Stephen Smith, Contract Theory, (Oxford University Press, Oxford, 2007), 420. 
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property had the contract be performed, and the actual value of property after non-performance. Typi-

cally, these amounts are the same because the value of the performance often is valued as much as per-

formance cost (cost of cure).71 However, in some circumstances, the ‘cost of cure’ is probably differ-

ent with the value difference.  

Many common lawyers suggest that to fulfill the injured party’s performance interest, the ‘cost of 

cure’ should be treated as the prima facie. Smith argues that the ‘cost of cure’ is best understood as a 

monetary form of substitute performance and does not impact on the liberty of the defendant to leave 

the contract.72 Webb interprets performance interest as the party which is interested in having the con-

tract performed and, in addition, is normally incapable of being effectuated by a monetary award. 

However, a ‘cost of cure’ award can be accommodated within the performance interest. In other words, 

the contract is interpreted as imposing a duty on the defendant to provide the claimant with the money 

required to obtain the end product of that performance from an additional source.73 McKendrick also 

states that the aim of awarding damages should no longer be tied to putting the promisee into a finan-

cial position which he would have been had the contract been performed, but should be to give the 

promisee an appropriate substitute for the performance to which he was entitled.74 

Although those authors agree that the ‘cost of cure’ measure should be applied primarily, they 

justify this argument from different perspectives. Smith and Webb state that ‘cost of cure’ damages 

should not be interpreted as a measure to compensate loss. In Webb’s view, the contract interest in-

cludes performance interest and compensatory interest. Both ‘cost of cure’ damages and specific relief 

are to protect the performance interest. They are different to the compensation damages which aim to 

protect the compensatory interest of the claimant. The awarding of ‘cost of cure’ damages is not based 

on the loss suffered by the claimant following from the breach.75 Smith also argues that ‘cost of cure’ 

                                                   
71 Stephen Smith, Contract Theory, (Oxford University Press, Oxford, 2007), 420. 
72 Ibid, 422. 
73 Charlie Webb, ‘Performance and Compensation: An Analysis of Contract Damages and Obligation’, O.J.L.S. 

Vol. 26, No. 1(2006), 58-70. 
74 Ewan McKendrick, Contract Law, Text, Cases and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 849. 
75 Charlie Webb, ‘Performance and Compensation: An Analysis of Contract Damages and Obligation’, O.J.L.S. 

Vol. 26, No. 1(2006), 58-70. 
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damages aim to put claimants in the actual position they would have had, had the breach not happened. 

They do not compensate for losses, but instead eliminate or prevent them.76  

Smith and Webb’s argument, however, may not be able to interpret the application of restriction 

doctrines. Since the ‘cost of cure’ measure is not to compensate losses, the restriction rules, such as 

mitigation, which are used to limit the recovery of loss, should not be applied to this measure of dam-

ages. The law stands against this. The English court held that the doctrine of mitigation can be seen as 

part of a ‘broader principle that the claimant must act reasonably’. ‘The ‘obligation’ to act reasonably 

can extend into matters such as measure of recovery to which that the claimant is entitled’.77 Therefore, 

if it is not reasonable for the claimant to cure, the ‘cost of cure’ damages will not be awarded.   

On the other hand, McKendrick justifies the ‘cost of cure’ damages by suggesting that the courts 

should recognize that the claimant suffers a loss every time when he is supplied with something which 

differs from that for which he contracted. ‘Cost of cure’ damages should be available where the in-

jured party can prove that his interest is in literal performance of contract and not the economic return 

which he would obtain from performance.78 Burrows also argues that it is erroneous to treat only the 

difference in value as compensation damages. The performance interest is the overall interest normally 

protected by contractual damages. Both cost of cure and difference in value can be chosen by courts to 

protect this interest.79  

Practically, the English law has, to some extent, recognized the ‘cost of cure’ approach as a 

measure of the compensation of the claimant’s loss. For example, in a sale of goods contract, when the 

seller fails to deliver goods, the buyer’s duty to mitigation80 indicates that he should buy substitute 

goods in the market, when there is a current market available. The recovery of difference between 

market price and contract price under the Sale of Goods Act 1979 can be seen as a hypothetical ‘cost 

of cure’ approach, even though the injured buyer may not actually go to the market and purchase the 

                                                   
76 Stephen Smith, ‘Substitutionary Damages’, in Charles Rickett (eds.), Justifying Private Law Remedies, (Hart 

Publishing, Oxford, 2008), 96. 
77 Ewan McKendrick, Contract Law: Text, Cases, and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 901. This principle can be found in Ruxley Electronics and Construction Ltd v Forsyth [1996] AC 344. 
78 Ewa Mckendrick, ‘Breach of Contract and the Meaning of Loss’, C.L.P. (1999) 52(1), 73. 
79 Andrew Burrows, Remedies for Torts and Breach of Contract, (3rd edn, Oxford University Press, Oxford, 

2004), 210. 
80 Mitigation rule will be detailed discussed in Section 2.4.3.   
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substitution.81 ‘Cost of cure’ damages can also be awarded when the plaintiff genuinely wants to fix 

the defective performance and intends to spend any damages awarded on carrying it out. In this case, it 

is awardable although it was much higher than the difference in the property value with and without 

the due performance.82 The reasonable intention of the claimant to fix indicates that the nature of per-

formance interests for him is not merely purely financial but lies in something other than economic 

result of performance. Thus, the court will have to provide a compensation which is similar to the 

original performance.83 Therefore, based on the ‘duty’ of mitigation and the extending nature of per-

formance interest, ‘cost of cure’ damages has been awarded under English law to some extent.    

‘Cost of cure’ approach, however, is not always appreciated by the courts. According to some 

cases,84 Birks suggests that the court may not award the cost of cure to the claimant if it is higher than 

the difference in value, when the claimant not genuinely intends to affect the cure and it is unreasona-

ble for him to do so.85 The restriction of application is to avoid offering the claimant a windfall which 

makes his situation better than if the contract had been performed. One example is Ruxley Electronics 

and Construction Ltd v Forsyth.86 In this case, the House of Lords held the ‘cost of cure’ could be ren-

dered unreasonably. Lord Lloyd decided that the court emphasized the central importance of reasona-

bleness in selecting the appropriate measure of damages. If the reinstatement was not the reasonable 

way of dealing with the situation, then the diminution in value is the true measure of the plaintiff’s 

loss. Since the claimant did not intend to rebuild the pool and the rebuilding is unreasonable, he could 

not recover the ‘cost of cure’. It was proper to award a general sum for the loss of amenity, because 
                                                   
81 Andrew Burrows, Remedies for Torts and Breach of Contract, (3rd edn, Oxford University Press, Oxford, 

2004), 212.  
82 Radford v De Froberville [1977] 1 WLR 1262. In this case, the plaintiff sold the plot to the defendant on terms 

that she would build the proposed house, she covenanting, inter alia, to erect a wall to specification on the plot 

bought so as to divide it from the plaintiff's land and to maintain it in repair. Without so doing the defendant sold 

it to a third party, from whom she took an indemnity in respect of breach of the covenant. It held that the correct 

measure of damages was the cost to the plaintiff of erecting a wall to the contract specification on his own land 

and not the amount by which the plaintiff's land as an investment property was diminished by the absence of the 

wall. 
83 Ewan McKendrick, Contract Law, Text, Cases and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 849. 
84 Tito v Waddell (No.2) [1977] Ch 106; Radford v De Froberville [1977] 1 WLR 1262; Ruxley Electronics and 

Construction Ltd v Forsyth [1996] AC 344.  
85 Peter Birks (eds.), English Private Law Volume Ⅱ, (Oxford University Press, Oxford, 2000), 825. 
86 [1996] AC 344. In this case, the builder broke a contract by building a six foot nine inches deep swimming 

pool instead of the agreed seven foot six inches. But the difference in depth did not impair the use of the pool, 

since it was perfectly safe for diving. The cost of cure to rebuild the pool would be £21,000. And the injured 

party, Mr. Forsyth, was not going to rebuild it anyway. It held that he could not recover the cost of cure damages 

but merely recovered a loss of amenity of £2500. 
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there was some enjoyment lost due to the breach.87 This general amount of loss of amenity, theoreti-

cally, was the difference of amenity between diving in a seven foot six inches swimming pool and in a 

six foot nine inches one. In fact, however, it was guess work by the discretion of the court. 

Mckendrick argues that the Ruxley case brings us one step forward by recognizing that the value of a 

promise to an injured party can exceed the financial enhancement of his position which full perfor-

mance will bring. But, the willingness to grant loss of amenity damages will make it harder for the 

innocent party to show that damages would be inadequate and ask for specific performance or the 

damages in lieu of performance.88       

To sum up, the ‘cost of cure’ damages are more in line with the aim to award contractual damage 

in order to fulfill the performance interest of an injured party that they would have received had the 

original contract been fulfilled. The ‘cost of cure’ measure, either actual or hypothetic, should be ap-

plied as the primary measure to award damages. However, it is not always the case in practice. If the 

‘cost of cure’ is unreasonable, the court will apply ‘difference in value’ measure or even provide dam-

ages by discretion.  

 

2.3.2. The Date for Assessment 

 

Under English contract law, generally, damages are assessed at the date of the breach.89 For ex-

ample, under the prima facie rules of damages assessment in the Sale of Goods Act 1979, the damages 

assessment should refer to the current market price of the goods at the time or times when the goods 

ought to have been accepted (delivered) or (if no time was fixed for acceptance) at the time of the re-

fusal to accept (deliver). The reason for this rule is that the injured party is assumed to recognize the 

breach and to take steps to mitigate his loss at the date of the breach of contract, or in a reasonable pe-

riod shortly after it. If he does not do so, he can only blame himself when there are some further losses 

                                                   
87 Ruxley Electronics and Construction Ltd v Forsyth [1996] AC 344. 
88 Ewan McKendrick, ‘Breach of Contract and the Meaning of Loss’, C.L.P. (1999) 53(1):45, 47.  
89 Ewan McKendrick, Contract Law: Text, Cases, and Materials, (4th edn, Oxford University Press, Oxford, 
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appearing after that date or reasonable period. Fixing the assessment date at the date of breach can also 

help the promisor to determine whether the contract is efficient to perform or not.   

The traditional date of breach rule, however, has been challenged by a tendency to determine the 

date of assessment in a more flexible way. In some cases, the date of breach has been replaced by date 

of hearing or other alternative date subject to the claimant’s duty to mitigate.90 The reason may be that 

following the ‘date of breach’ rule might give rise to ‘injustice’. The ‘injustice’ may be shown by a 

case where the claimant did not notice the breach, and reasonably continued to complete the contract. 

It is more reasonable to assess the damages at the date when the claimant could reasonably have dis-

covered the existence of the breach, because the claimant could not reasonably mitigate his loss until 

he discovered the breach.91 The ‘injustice’ can also mean over- or under- compensation of the claimant. 

In the widely discussed case The Golden Victory, the House of Lords upheld the assessment of dam-

ages for breach of a charter party at the date of the award itself. By the date of the award, the Second 

Gulf War had broken out. The court assumed that the breaching charterer could have validly terminat-

ed the charter in any event, in that the contract gave a right to cancel the contract in the event of the 

outbreak of war. Therefore, the owner was not entitled to recover damages after that date of the war 

breaking out.92 It is submitted that avoidance of overcompensation and adherence to the duty to miti-

gate dictate that the flexibility rule of date of assessment should be adopted.93 

The Golden Victory leads to another important question: whether the breaching party is entitled 

after the date of breach to reduce the amount of recoverable damages, despite the fact he has commit-

                                                   
90 Wroth and Another v Tyler [1974] Ch. 30; see also Radford v De Froberville [1977] 1 WLR 1262. In Worth v 

Tyler, the innocent purchaser made a contract to purchase a property from the defendant, who wrongfully repu-

diated the contract. The date of assessment was postponed to the date of judgment. Megarry J decided that since 

the housing market was rising, the purchaser was unable to enter into a substitute transaction. Therefore, the 

damages should be assessed at the date of hearing, because, having regard to the rise in house prices, that would 

place them in the same position as if the agreement has been performed.  In Radford v De Froberville, Olive J 

held that ‘[there] is not a universal principle [of date of assessment] and the rationale behind it appears to me to 

lie in the inquiry — at what date could the plaintiff reasonably have been expected to mitigate the damages by 

seeking an alternative to performance of the contractual obligation?’ He decided that if the contract is still able to 

be performed, the proper approach is to assess the damages at the date of the hearing unless it can be said that the 

plaintiff ought reasonably to have mitigated by seeking an alternative performance at an earlier date. Because it 

is reasonable for the plaintiff to seek specific performance, he can be under a duty to mitigate by acquiring sub-

stitution performance until he knows whether or not the court is going to give him his decree. On mitigation, see 

more detail in Section 3.4.2. p. 107.  
91 Johnson v Agnew [1980] A.C. 367. 
92 Golden Strait Corp v Nippon Yusen Kubishika Kaisha (The Golden Victory) [2007] 2 A.C. 353. 
93 Andrew Burrows, Remedies for Torts and Breach of Contract, (3rd edn, Oxford University Press, Oxford, 

2004), 193. 
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ted a breach giving rise to a liability in damages? The majority of the House of Lords held that the de-

fending charterer’s right to cancel on the outbreak of Second Gulf War should be taken into account. 

This decision was justified with two reasons: firstly, it held that the court should not ignore facts that 

were available.94 Where the court assessing damages has knowledge of what has actually happened, it 

should not speculate about what might have happened but base itself on what is now known to have 

happened.95 Moreover, the fundamental reason was that, as a well-established principle, damages 

should compensate the victim of a breach of contract for the loss of his contractual bargain. In so far as 

it was possible, the party suffering the breach was, in respect of damages, to be placed in the position 

they would have been in had the contract been performed. Such a cancellation by the breaching char-

terer had to be taken into account; otherwise the owner’s position would not have been restored but 

substantially improved.96  

Conversely, the minority, Lord Bingham and Lord Walker came to a different view that the can-

cellation should not be taken into account. Their decision was on the ground of the need for certainty 

and finality in the commercial world. Lord Bingham argued that where there was an available market 

at the time of breach this crystallizes the loss so that there can be no question of loss being diminished 

or increased by what happens subsequently.97 The breach day rule is also based on the principle of mit-

igation. Where there is an available market, on the occurrence of the repudiation the injured party has 

the opportunity to mitigate the loss by going into the market and if he decides not to do so, he should 

take his own risk.98  

The minority’s decision is supported by some authors. Treitel states that the conflict decisions be-

tween the majority and minority of The Golden Victory show a competition between two different val-

ues: the compensation of loss and commercial certainty. In the majority’s view, the former one pre-

vails because it is of ‘greater importance’ than the later one. But they provide no clear reasons why 

more weight was not given to the ‘importance of certainty in commercial transactions’, which has 

                                                   
94 Golden Strait Corp v Nippon Yusen Kubishika Kaisha (The Golden Victory) [2007] 2 A.C. 353. 
95 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 420.  
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97 Ibid. 
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been emphasized by many judicial statements.99 Morgan also disagrees with the majority’s decision. 

He believes that the House of Lords decision will serve to encourage those who repudiate a contract to 

delay paying damages.100 Moreover, Mustill decides that the consequence of the breach of contract is 

that the injured party can no longer count on its future net benefits. The value of these benefits is 

which the injured party should be entitled to recoup in exchange for his previously existing contract 

rights. Only if the contract cannot be valued directly as a marketable asset, recourse should be required 

to estimate for the likely future earnings, discounted for the acceleration of cash flow.101 A time char-

ter as in the Golden Victory, however, is a form of financial instrument having a capital value.  If there 

was an available market, its value can be ascertained directly through expert evidence.  

In addition, one week after the Golden Victory, the House of Lords decision was handed down to 

another case.102 In that case, Langley J held that the law was clear and settled at the highest level that 

the measure of damages is the market value of the subject-matters on the date of delivery and that val-

ue is the purchase price of the subject-matters at that date, even though the claimant may be awarded 

more than he appeared to have lost.103   

On the other hand, the majority’s decision is also justified by other authors. Liu argues that the 

assumption that the owner should mitigate his loss in the market at the date of breach involves a fun-

damental misunderstanding of the mitigation principle. Firstly, he argues that the avoidable loss 

should be those losses that can be mitigated by reasonable measures. However, in the situation of The 

Golden Victory, it was not only impractical, but also unreasonable, to require the owners to find a sub-

stitute charter with a four years’ duration without an equivalent war clause. Secondly, the mitigation 

principal aims to encourage waste avoidance and cooperation; it is founded upon reasonableness in 

conduct rather than the ‘desideratum’ of certainty and finality. Thirdly, the mitigation principle cannot 

be employed in such a way as to derogate from the compensatory principle or enable the innocent par-

ty to claim damages in excess of its actual loss.104 Procter also agreed with the majority. He states that 
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102 Oxus Gold Plc, Oxus Resources Corporation v Templeton Insurance Limited [2007] EWHC 770 (Comm). 
103 [2007] EWHC 770 (Comm). 
104 Qiao Liu, ‘The Date for Assessing Damages for Loss of Prospective Performance under a Contract’, 

L.M.C.L.Q.R. 2007.3 (Aug), 275.  



25 
 

assessment, as of the date of judgment, can exclude any award in respect of future or prospective infla-

tion, perhaps because higher rates of inflation will be reflected by higher rates of interest available on 

the proceeds of award. Interest on judgment or award should only run from the date of assessment 

where that date has been postponed from the breach date and inflation has been taken into account up 

to that date; otherwise, the claimant would achieve a double recovery.105  

If, however, we accept the majority’s idea that loss associated with ‘duration’ cannot be mitigated, 

the previous cases which extend the ‘market rule’ to period charters must be doubted because they in-

clude duration as a variable.106 Additionally, although this rarely happens, there are still circumstances 

in which the compensation is beyond the amount of loss. For example, in some cases, although the 

actual loss has been diminished by other events, such as resale or repurchase, the claimant is still able 

to recover the normal loss which is the difference between market and contract price.107 In other cases, 

it may be impossible to recover the claimant’s loss without putting him in a better condition.108 None-

theless, although the majority’s decision leads to plenty of criticisms, it still can be considered as an 

effective law, since it has not been reversed by the other case law.  

To sum up, the traditional date of breach rule in damages assessment has been deviated by a ten-

dency to fix the date of assessment in a more flexible way in order to avoid overcompensation and ad-

here to the duty to mitigate. However, the aim of compensation and mitigation may conflict with each 

other. For example, the majority of The Golden Victory case held that the breaching party is entitled 

after the date of breach to bring the contract to an end and thereby reduce the damages payable, even 

to a nominal amount, despite having committed a breach of contract giving rise to a liability in damag-

es. The fundamental reason of this decision was that damages should compensate the victim of a 

breach of contract for the loss of his contractual bargain. Such a cancellation by the breaching charter-

er had to be taken into account; otherwise the injured party would be overcompensated. However, the 

minority argued that where there was an available market at the time of breach this crystallizes the loss 
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26 
 

so that there can be no question of loss being diminished or increased by what happens subsequently. 

The injured party had the opportunity to mitigate the loss by going into the market and if he decided 

not to do so he should take this action at his own risk. Although these two decisions initiate debates 

between different authors, the majority’s judgment still can be seen as an effective law.    

 

2.3.3. The Method of Assessment 

 

2.3.3.1. Abstract Method for Assessing Normal Loss 

 

When there is a current market available for the contractual goods or services, normally, it is rea-

sonable for the court to suppose that the injured party would go to the market to get an equivalent sub-

stituted performance. This is a reasonable measure of mitigation. The normal loss in a market setting is 

the difference between the market value and contract price of the performance, or the difference be-

tween the market value the claimant would have received and that he has actually received. This as-

sessment can be seen as a hypocritical ‘cost of cure’ award and is also called ‘abstract approach’ or 

‘market rule calculation’. The market rule means that the amount of damages is the difference between 

the contract price and market price at the time of damages assessment, more or less regardless of the 

actual position of particular claimant.  

Where the breach of contract consists of a failure to transfer property or to render services, the 

normal loss is the market value of the goods or services deducting the contract price if it has not al-

ready been paid to the breaching party. Where the breach consists in a delayed transfer of property, the 

basic loss is the market value at the date of due delivery minus the market value at the date of actual 

delivery. The situation becomes complicated where the breach is a defective delivery of goods or de-

fective rendering of services. In these cases, the claimant is entitled to measure his basic loss of dimi-

nution in value only by diminution in market price or alternatively, may claim for real cost of cure.109  

Mitigation should be taken into account in each case. The expense which the claimant has saved 

by being relieved of the necessity of performance as a result of the breach should be taken into account 
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of his damages calculation. The claimant cannot also recover, in addition to the normal loss, any ex-

penses he has incurred in preparation or in part performance. Where the market rule is applied, nor-

mally, the claimant is unable to claim recovery for other consequential loss, such as loss of profits. 

The reason is that the market rule implies that the claimant can get a replacement of the performance 

and fulfil his further use of it in order to earn his profit margin. He will be doubly compensated by 

awarding both market damages and loss of profits. 

There are four reasons for applying the market rule as the normal damages measure. First, this 

rule simplifies trials and avoids uninformed speculation about whether a sub-contractor will bring 

claims to the original contractor. It also avoids the difficulty to attaching particular contracts to partic-

ular sub-contractor as in some cases when the contractor trades on a wide front, as in the commodities 

trade.110 Second, the market rule makes relatively low information demands on the judgment of fact. A 

court merely has to know the price of contract and the price on the available market. The promisor, on 

the other hand, is able to know that as well. Hence, under the market rule, the promisor is able to make 

an efficient decision whether to perform or not. In addition, the market rule does not face the promisee 

with the difficult choice either of waiting for a long time for a remedy of specific performance or the 

danger of having no remedy at all when the valuations are unverifiable. Finally, under the market rule, 

the promisee is unable to increase his legal award by the reliance actions he takes after the contract is 

made.111 It is submitted that the market rule maximizes the probability that parties will contract effi-

ciently and thus ensure trade if and only if trade is efficient.112  

The problem that arises with the market rule is how to define an available market. The most sig-

nificant considerations for this may be that an available market needs to be a place where the goods or 

services in question can be traded113 and where there is a particular level of trade114; it needs to have a 

sufficient demand for the goods or services; 115and needs a current price for the goods or services 

which may fluctuate according to supply and demand (which rules out the situation ‘where the goods 
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or services can only be traded at a fixed price’).116 It held that it is unnecessary to establish a market at 

a fixed physical place, but there must be sufficient traders who are in touch with each other. In one 

case, although merely normal zinc was exchanged in the Metal Exchange of London, the high grade 

zinc in question was privately traded inside and outside the Exchange. Accordingly, there was still an 

available market.117 

How to locate the available market would also be taken seriously. In the international trade, there 

are plenty of related markets at the port of loading, the port of discharge, and the places where the 

credit letter or the bill of lading have been tendered. The prices in these markets may be different. The 

general rule seems that an available market price should be relevant with the contractual performance. 

In The Heron Ⅱ, the goods (sugar) were delivered to Basrah. There were sugar markets in both Lon-

don and Basrah. But the London daily price could not be applied, because the dealing was not relevant 

with this trade.118 The specific rule following from this is: the market should be taken into account to 

assess the damage and would be determined by whether the party aggrieved has acted reasonably in 

mitigating or not mitigating the damages.119 In another case, the buyers sued the sellers for damages of 

non-delivery of snake-skins to London. At the breaching date, there was no available market for such 

goods in London. But the buyers would have been able to buy them in India. Lord Goddard decided 

that it seems unreasonable for the buyer to be bound to go hunting the globe to find out where he can 

get skins and then have them shipped months after the contract time. However, he gave an example 

that if the seller sold the snake-skins from Bordeaux, it would be reasonable for the buyer to purchase 

the substituted goods from there, in that London and Bordeaux are much closer.120 Accordingly, to 

determine whether a market is an available one, the question would be to discuss whether the innocent 

party could promptly and freely mitigate their loss on account of the breach.  

In addition, an available market should also be regarded as a market of the specific subject matter 

of the contract in question. For example, in sale of goods contract, it should be the market of the goods 
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117 A.B.D. (Metals & Waste) Ltd. v. Anglo Chemical & Ore Co. Ltd [1955] 2 Lloyd’s Rep. 456. 
118 [1967] 2 Lloyd’s Rep. 457. 
119 Lesters Leather & Skin Company Ltd v Home & Overseas Brokers Ltd [1948] 82 Lloyod’s Rep. 202. 
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under the contract description. As Mance J held in The ‘Marine Star’,121 ‘The delivery date under the 

present contract was……part of the contract description of the goods agreed to be sold. On this basis, 

the notion of a ‘market’ for replacement goods is here a restricted one, and could only be met if the 

innocent buyer were able to buy in replacement goods for delivery at Aruba in the bracket of August 

4th to 10th 1991.’122 The court decided that there was no available market for the goods (Russian E4 

straight run fuel oil ex Black sea for delivery CIF basis Aruba 4—10 August 1991) in the case 

above.123  

To sum up, under English law, if there is an available market, whatever physical or not, where the 

claimant can promptly and freely mitigate his loss by going into the market and getting an equivalent 

performance, the market rules would be the prima facie method in order to assess the contractual dam-

ages of the claimant.   

 

2.3.3.2. Concrete Method of Assessing ‘Consequential loss’ 

   

Consequential losses, in the view of McGregor, are anything beyond the normal loss under mar-

ket rule measure, such as profits loss or expenses incurred through the breach. These losses can be re-

coverable if not too remote.124  The consequential loss is assessed in a concrete way, namely in a way 

to recover all the actual losses suffered by a claimant as a result of breach. To determine the actual loss 

of the injured party, court has to consider actual action taken by him after the breach, for example, the 

usage of the subject matter of the contract of the injured party. 

Consequential loss can be recovered where there is no available market for the subject matter of 

the original contract. In this case, the normal loss cannot be settled. The recovery of it would be re-

placed by the recovery of consequential losses. Additionally, in the case of defective delivery, the con-

sequential losses above the normal measure of damages may also appear. The reason is that where 

there is defective delivery, the breach frequently neither is nor ought to have been obvious to the in-

                                                   
121 [1994] 2 Lloyd’s Rep 629. 
122 Ibid. 
123 Ibid. 
124 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 26. 
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jured party, consequential loss may arise not only because of the absence of market but also because 

some further loss occurs through use of the defective goods either by the injured party or by the other 

parties, including the injured party’s sub-dealer.125  

Consequential losses generally consist of the claimant’s loss of business profits and the reasona-

ble expenditure incurred by the claimant as a result from the breach. Where an available market for the 

subject matter is hard to identify, it means that the claimant may be unable to get an alternative per-

formance from the market. Thus the claimant has lost his usage of the performance entirely. This loss 

of use can lead to a loss of business profits to the claimant which may be, by reason of a loss of the 

user required to make the profits, loss of  specific sale to a third party or loss of general custom.126 

When the court refuses such damages it is not because they do not be recognizing as a head of loss but 

because the loss is too remote.127  

For example, in sales contracts, both loss of user profits and loss of resale profits can be success-

fully claimed. To assess the loss of user profits, the general principle is that only the loss that is not too 

remote can be recovered. Where the buyer intends to buy something for a special purpose, and the 

purpose can be specifically contemplated by the seller, the buyer can recover the loss of profits which 

he would have got from the purpose. If the breach leads to a non-performance for the claimant to a 

sub-sell contract, the specific benefits he would have got from the sub-contract may be taken into ac-

count to assess the damages. For example, in case of breach of warranty of quality, normally, the loss 

is prima facie, the difference between the value of the goods at the time of delivery to the buyer and 

value they would have had if they had fulfilled the warranty.128 In carriage of goods cases, the loss of 

                                                   
125 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 874. 
126 Ibid, 39. 
127 Ibid, 40. 
128 Biggin & Co Ltd v Permanite Ltd [1951] 2 K.B. 314. There may not be a market price to represent the value 

of the defective goods, since their value depends on the extent of damage. The amount of damages may be mar-

ket price of original contract goods less the specific sub-contract price which the defective goods can be sold. In 

Biggin v Permanite, Delvin J held that ‘it seems that one can very rarely arrive at an accurate figure of unsound 

value…. If the actual damaged goods are sold with all faults, good evidence can be obtained of the difference in 

value, but such a sale is not always possible and a claim for substantial damages cannot be limited to goods 

which have been sold.’ 
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business profits also consists of both user loss and loss of sale. And the remoteness of the losses also 

has to be taken into account in a damages assessment.129  

The following question may be in what situation the available market can be determined as uni-

dentifiable? When is the real situation of a claimant through the breach allowed to augment the dam-

ages? Traditionally, case law held that, in accordance with the second rule of Hadley v Bexendale, if 

the sub-contract is within the contemplation of parties at the time of contracting, the damages would 

have to be assessed by the reference to it.130 This statement has been challenged by Devlin J in Kwei 

Tek Chao v British Traders and Shippers.131 He decided that everyone who sells to merchants general-

ly knows that he bought to re-sell, and it does not make any difference to the ordinary measure of 

damage where there is a market. To take the sub-contract into account, one should not only know the 

existence of sub-contract, it must also be known that subject matter being specially supplied by the 

non-performance party of the original contract is a self-same one and cannot be substituted in the mar-

ket.132When the contract performance is a self-same one, the claimant is unable to go into the market 

to mitigate the loss, thus the market price will not be taken into account in assessing damages, and the 

normal market rule will be replaced by the concrete assessment of consequential losses. On the other 

hand, if the parties of the original contract had within their contemplation when making their contract 

a particular sub-contract, different considerations can arise. In this circumstance, the injured party 

might be entitled to have the sub-contract brought into account to increase his damages although there 

is a market available.133 

The recoverable consequential losses also include the reasonable expenditure incurred by the 

claimant as a result of the breach. For example, in the cases of non-delivery or delayed delivery, the 

reasonable expenditure incurred by the claimant in inquiring and searching for equivalence perfor-

mance can be recovered. Where the delivery is defective, the claimant can also recover the reasonable 

cost of repairing. Where the non-performance dislocates the claimant’s business arrangements and 

                                                   
129 Panalpina International Transport v Densil Underwear [1981] 1 Lloyd's Rep. 187; see also, Satef-Huttenes 
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131 Kwei Tek Chao (t/a Zung Fu Co) v British Traders & Shippers Ltd [1954] 2 Q.B. 459. 
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thus involves him in the future expense, the expenditure is often recovered as damages as well.134 An-

other example is that damages can be awarded against the now claimant in earlier proceedings together 

with the other party’s cost, this he is required to pay, as well as the costs he himself has incurred if 

such proceedings have been brought about by the defendant’s breach of contract. These damages also 

consist of fines imposed upon the now claimant in the earlier proceedings. The recovery of both fine 

and cost are subject to the rules of remoteness.135  

 

2.3.3.3. Recovery for Expenses rendered Futile by the Breach: An Alternative Measure 

 

Compelled by circumstances, the claimant may claim not to be put into position he would have 

been in had the contract been performed, but rather to be put into the position he would have been in 

had it never been made. He may claim for his out-of-pocket loss but not normal loss. CCC Film v Im-

pact Quadrant Film Ltd136held that the claimants have a right to choose between claiming for out-of-

pocket expenses and normal measure of performance interest damages. In the following three circum-

stances, a claimant may be compelled to proceed for his expenses incurred: first, where there is no 

available market for the subject-matter of the original contract and the claimant cannot prove his loss 

of profit; second, where he wishes to recover damages in respect of pre-contract expenditure; and third, 

where he has entered into a losing bargain.  

It is reasonable to let a claimant claim wasted expenditure where no profit was anticipated be-

cause the claimant was a non-profit-making body. The example of the first circumstance is when the 

contract is an ‘extremely speculative transaction’.137 ‘Damages which are given for loss of use of a 

non-profit-earning chattel tend to be based upon the expenditure which has been laid out on their ac-

                                                   
134 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 43. 
135 Ibid, 44.  
136 [1985] Q.B. 16. 
137 Ewan McKendrick, Contract Law, Text, Cases and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 853. Here an unusual Australian case McRae v Commonwealth Disposals Commission [1951] HCA 79 is 

particularly instructive. In this case, the defendant sold the claimant a shipwreck of a tanker on the Jourmaund 

Reef, supposedly containing oil. The claimant went to considerable expense to reach and salvage the tanker but 

no tanker ever existed. The claimant successfully claimed for the damages as the expenses he had incurred to no 

avail. 
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quisition and upkeep’.138 The example of the second category is Anglia Television v Reed.139 The 

Court of Appeal held that the claimant electing to claim for out-of-pocket loss may recover his ex-

penditure incurred before the contract was made if it was within the parties’ contemplation that such 

expenditure would probably be wasted upon breach.140 McGregor decides that this decision is based 

on an assumption that ‘a contracting party expects to cover his expenses by the profit he makes and as 

therefore giving him his potential loss of profit to the limit of his expenditure, whether pre-contractual 

or post-contractual’.141  

The third situation where a claimant may be willing to bring a claim for reliance expenses is that 

he has entered into a bad bargain. However, the English court will not, generally, allow a claimant to 

use a claim for reliance loss as an escape route from what has turned out to be a waste bargain.142 As 

Berger J said in C & P Haulage v Middleton143, the recovery of reliance expenses when the loss of 

profit is nominal makes the law of contract shift from compensating for the consequences of breach to 

compensating for the consequences of entering into contracts. ‘The burden of risk would be shifted 

from the plaintiff to the defendant. The defendant would become the insurer of the plaintiff’s enter-

prise. Moreover, the amount of the damages would increase not in relation to the gravity or conse-

quence of breach but in relation to the inefficiency with which the plaintiff carried out the contract.’144 

It is important to notice that it is the party in breach who bears the burden of proving that the bargain 

was bad.145 

Apart from the restriction of claim reliance expense damages for a bad bargain, it is also impossi-

ble for a claimant to combine a claim for reliance expensed with a claim for loss of profits. This prin-

ciple is held by Cullinane v British Rema Manufacturing Co Ltd.146 Nevertheless, a claim for loss of 
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capital outlay may feature in computation of lost profit147. In a case held by the high court of Austral-

ia,148 the claim in Cullinane case was interpreted as a claim for net profit together with capital outlay 

attributable to the first three years of user, it was not a claim split between the two available measures 

but a claim directed only at recovering for gains prevented by the breach of contract. In other words, 

the claimant was able to recover his loss of gross profits from the breach. Additionally, basing on the 

discussion of ‘the Cullinane principle’, in Filobake Ltd v Rondo Ltd, the Court of Appeal stated that, 

although the plaintiff always has ‘an unfettered choice’ whether to frame his claim in terms of loss of 

profits or of wasted expenditure, it was not permissible to run the two claims in the alternative. The 

recovery for wasted expenditure was available where the claimant had not suffered any loss of profits 

or ‘cannot prove what his profits would have been’. But he may not make that claim if he attempts to 

recover his loss of profit but is unsuccessful.149   

There are, however, cases held whereby the Cullinane principle cannot be carried too far. When it 

can be proved that the claimant actually suffers both loss of income profits and capital loss resulting 

from the breach, then both heads of loss can be recoverable. For example, in Browning v Brachers, the 

defendant’s breach brought a disease to the claimant's farm which reduced his profits from the farm as 

well as the value of his land etc. Thus he has suffered losses under both heads of loss, and to include 

both is not double counting. The Cullinane cannot be invoked to argue that the claimant could not 

claim both for the resultant diminution in the value of the farm and for the resultant loss of profits.150 

In another deceit case, Richards J distinguished the Cullinane case by saying that: ‘The claim for capi-

tal loss as it relates to T Ltd is not for a loss of capital in acquiring T. It is the reverse. It is for a loss of 

the opportunity to make a capital profit as a result of the acquisition of T which would be in addition 

to the income profits which the claimant would have derived from T during its period of ownership. 

The inability to acquire T which resulted from the defendants’ deceit deprived the claimant of both 

                                                                                                                                                               
being the difference between the cost of the plant and buildings housing it and their break-up value, (ii) interest 

on the gross capital expenditure and (iii) loss of profits for three years with certain deductions. The estimated 

useful life of the machine was 10 years. It held that the plaintiff could not claim both loss of capital and loss of 

profits. 
147 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 59. 
148 T. C. Industrial Plant Pty Ltd v Roberts Queensland Pty Ltd [1964] ALR1083. 
149 [2005] EWCA Civ 563. 
150 Browning v Messrs Brachers [2005] EWCA Civ 753. 
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those income profits and a capital profit realizable by it on a sale as at the date of trial. Unlike Culli-

nane’s case, they are cumulative, not alternative, losses’.151  

 

2.3.3.4. Loss of Chance  

 

The chance is something in the future and its happening might depend on other contingencies. In 

most of case, the loss of chance is compensated in a way of proportions. The court is obligated to put a 

figure on it, depending on a realistic assessment of the prospects of a successful outcome. To assess a 

loss of chance, the court should assess the original amount which the claimant would have got without 

the defendant’s breach, and then discounting the resulting sum to take account of the rate of the hap-

pening of contingencies. In the Chaplin case, the jury concluded that the taking away from the plaintiff 

of the opportunity of competition, as one of a body of fifty, when twelve prizes were to be distributed, 

deprived the plaintiff something which had a monetary value. Since the average chance of each com-

petitor was about one in four, the plaintiff was entitled to 25 percent of the prize award which was 

£100.152In another case, the defendant an accountant firm, failed to warn the claimant of the risk of 

entering into a business. The claimant approached the defendant, to conduct an action against the ac-

countants, for a failure to advise her as to the prospects of the retail project, the likely income flow, 

and the risks to her home if the business failed. In other words, she lost the chance to avoid these loss-

es by not entering into this business. The court assessed the value of the lost claim at only 30 per cent, 

because he felt that the claimant was, on balance, likely to have pressed ahead even had she been giv-

en the warnings she should have received.153  

Three specific formulas have been developed by case law in assessing the value of the loss of 

chance. Firstly, for it is the chance of the resulting sum that has been lost, certainly it would seem 

wrong for the defendant to have to pay in damages more than the claimant would have received with-

                                                   
151 4 Eng Ltd v Harper and another [2009] Ch. 91. In this case, the defendants sold the entire issued share capital 

of E Ltd, a company which they owned and managed, to the claimant company. The claimant brought proceed-

ings against the defendants for deceit arising out of their alleged knowledge of the falsity of a number of express 

representations contained in the sale agreement on which it had allegedly relied. The claimant sought, inter alia, 

damages for loss of the chance to earn income and capital profits from T Ltd which, the claimant submitted, it 

would have purchased had it not been induced by the defendants' fraudulent misrepresentations to buy E Ltd. 
152 Chaplin v Hicks [1911] 2 K.B. 786. 
153 Dixon v Clement Jones Solicitors [2005] P.N.L.R. 6. 
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out the breach.154 However, this principle may be deviated from since the common law also held that 

events that happened after the date of breach should be taken into account to assess the loss of 

chance.155 The subsequent events may lead to the amount of loss of chance being higher than the 

amount the claimant might get without the breach. Secondly, where more than one factor in the loss of 

a chance, two or more discounts have to be made in calculating the loss of chance. It is now estab-

lished that ‘the proper method to use in these cases is to make the first discount and then, to the figure 

thus reached, to apply the second discount, and so on’.156 Thirdly, ‘where the claimant claims in re-

spect of a chance to make a particular gain from his property or his services, it is frequently the case 

that there falls to be deducted, whether in the normal course or on account of mitigation, the lesser 

gain that he eventually makes or will make from disposal of that property or rendering of those ser-

vices’.157 For example, the claimant who lost his chance to sell at a higher price because of the defend-

ant’s breach of contract has actually sold the goods at a lower price. In this case, the proper approach 

should be the original lost gain less than the actual gain and apply to this net figure the percentage 

chance.158 

In addition, Mount v barker Austin159 and Browning v Brachers160 indicate that English law em-

phasizes the advantageous position of the claimant in the cases of loss of chance. In the Mount case, 

the Court of Appeal held that while the claimant had the legal burden of proving that he had a real and 

substantial chance, the evidential burden of proof of the contrary shifted to the defendant. It also said 

that, generally speaking, when evaluating the claimant’s loss of chance, one would expect the court to 

tend towards a generous assessment given that it was the defendant’s breach which lost the claimant 
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http://international.westlaw.com/find/default.wl?mt=316&db=4814&findtype=g&tc=-1&rp=%2ffind%2fdefault.wl&spa=inttilburg-000&ordoc=1998262945&serialnum=1998262945&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=0BB8BDE9&rs=WLIN12.10


37 
 

the opportunity of getting full measure.161 In the Browning case, Parker LJ said that the practical effect 

of taking an evidential presumption in favor of the claimant is to give the claimant a fair wind in estab-

lishing the value of what he has lost.162 

 

2.3.3.5. Assessment of Non-pecuniary Damages 

 

Non-pecuniary loss is recoverable under English contract law in two situations. First, where the 

claim was made for damages for ‘physical inconvenience and discomfort caused by the breach and 

mental suffering directly related to that inconvenience and discomfort.’163 Second, where the object of 

the term broken is to provide pleasure or freedom from distress and that the term is an important one 

in the context of the contract as a whole.164  

However, the assessment of the non-pecuniary loss is difficult. Money in such cases is not 

awarded as replacement for other money, but as a substitute for that which is generally more important 

than money.165 The sums awarded generally depend on the discretion of the court on the basis of fair 

and reasonableness. Although the courts always attempt to explain and justify their assessments, there 

is always a lack of a clear and comprehensible explanation of the specific amount awarded. But this 

missing link is by no means to say that the assessment of non-pecuniary loss should not be uniformed, 

at least to some extent, between awards. As Diplock LJ said, justice is not justice if it is arbitrary or 

whimsical, if what is awarded to one plaintiff for an injury bears no relation at all to what is awarded 

to another plaintiff for an injury of the same kind.166   

The main principle of assessment of non-pecuniary loss is only that the non-pecuniary damages 

should be awarded on a modest scale.167 In Watts v Morrow, because of the negligence of the surveyor, 

the two claimants bought a house with some unreported defects in respect of the survey, and suffered 

physical inconvenience and consequent distress of living in a house that was in poor condition. Gibson 
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L.J. considered previous cases’ awarding, and decided that the amount of award was in respect of the 

number of plaintiffs and of a period of inconvenience and discomfort in the claimants’ home. The 

proper approach is to fix a modest sum for amount of physical discomfort endured having regarded the 

period of time over which it was endured. Any vexation in respect of taking a holiday away from 

home is not associated with physical discomfort in that home. He awarded each plaintiff general dam-

ages in the sum of £750.168In Farley v Skinner, the claimants were awarded £10,000 for the disturb-

ance form aircraft noise, albeit that the House of Lords recognized that this was at the very top end of 

what could possibly be regarded as appropriate damages. Lord Steyn considered that awards in this 

area should be restrained and modest. It is important that the development of law in this corner should 

not contribute to the creation of a society bent on litigation. Lord Hutton justified this amount of 

awarding stating that this is a very unusual case where the inconvenience and discomfort caused to the 

plaintiff will continue,169 and this awarding can be seen as the very top end of what could possibly be 

regarded as appropriate.170 

 

2.3.3.6. Gain-based Damages 

 

In the view of McGregor, generally, two kinds of defendant’s benefits can be provided in restitu-

tion to the claimant as gain-based Damages. First, the claimant is entitled to the benefit of the defend-

ant by under-performance of the contract. When the defendant has failed to provide the full extent of 

the service which he has been contracted to provide and has thereby saved himself money but without 

involving the claimant in the loss, the claimant is able to claim the cost the defendant saved. Neverthe-

less, in England, this type of claim is unavailable. Second, the claimant is able to recover the defend-

ant’s benefits by breach of a negative stipulation in the contract, namely, the defendant who profits 

from doing the very thing which he has promised not to do. Most of the cases in this category concern 
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restrictive covenants. A claimant should normally be able to show a legitimate interest in the preven-

tion of an activity when he has been specifically contracted for its prevention.171        

In some cases, a defendant not performing his contract with the claimant because he has entered 

into, and performed, a similar, more profitable contract with another can appear in the different con-

text of money, property and services. 172 But those benefits to the defendant by making a more profita-

ble contract with a third may not be claimed as gain-based damages under the English law. 173As 

Staughton LJ said in AB Corp v CD Co (The Sine Nomine),174 there should not be an award of wrong-

ful profits where both parties are dealing with a marketable commodity for which a substitute can be 

found in the market place. In the ordinary way the damages which the claimant suffers by having to 

buy in at the market price will be equal to the profit which the wrongdoer makes by having his goods 

or services sell at a higher price. If the defendant makes a greater profit than that, it is an adventitious 

benefit which he can keep. The English commercial law should not make moral judgments or seek to 

punish contract-breakers.175  

After identifying the recoverable benefit of the claimant, it comes to determine the amount of 

gain-based damages. In general, there are two methods in English law to calculate the gain-based 

damages. The first one can be regarded as abstract method. Namely, the assessment is not based on the 

actual conduct and position of parties but on the presumption that the parties’ loss or gain consists of 

an amount determined by reference to a fixed formula. It is for the court to determine the fixed formu-

la by which damages are to be assessed and to set out the factors that are relevant to this task of as-

sessment.176 The abstract method is applied to the cases where profits from an interference with the 

claimant’s property rights have been made by the defendant. Where the benefits arise out of the de-

fendant’s wrongful use of the claimant’s property, the court will generally award the market rate of 

hiring or renting the property in question. In some other cases, the court has tended to award a per-

centage of the defendant’s profits to the claimant. For example, in Wrotham Park, the damages were 
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confined to 5% of the anticipated profits of the defendant. How does the court decide the appropriate 

share of profits in this type of cases? The answer seems that court constructs a hypothetical bargain 

between the claimant and defendant for sale of the right in question. The court presumes that a claim-

ant as a reasonable person acting in a reasonable manner would have been willing to accept that share 

of the profits as a fee for relaxation of its rights. It does not matter whether the claimant was actually 

unwilling to accept any sum of money for the relaxation of its rights. In another case, the court as-

sessed the amount of damages by reference to hypothetical negotiations. Each party was entitled to 

adduce evidence that it would have deployed in such hypothetical negotiations. For example, the 

claimant may adduce the evidence that his reputation has been diminished by the defendant’s breach; 

the defendant may argue that he would have persuaded the claimant to give up his rights in question 

by increasing the contract price; the defendant may also show his costing and assumptions would have 

involved them in expenditure in incurring the profits that they have made, irrespective of the breach of 

contract.177 It is important that it was the net and causally related profit that was deemed to be relevant 

to the assessment.178  

The second method can be called as a concrete method which requires the defendant to expel all 

the profit he made following from his breach.179 In the Blake case, the court granted an offer of ac-

count of profits in order to restitute all the benefit of the defendant from revealing state information in 

breach of contract to the crown.180 The problem of the assessment of an account of profits is what 

profits can be attributed to the defendant’s breach of contract. Lord Nicholls said in Blake that the 

amount payable under an account of profits need not be any more elaborately or precisely calculated 

than damages. It seems that a more flexible approach to calculate the defendant’s profits is adopted by 

the court other than the traditional precise calculation required by an account of profits. The goal of 

the judgment was to require Blake to disgorge all the profit which he earned through his breach of 

contract.  
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However, there were still some inconsistencies between the fact and the goal. First, in principle, 

the order for the account of profits should have extended to the full amount of the profits earned for 

the breach, notwithstanding any practical problems that might arise in the enforcement of that order. In 

Blake, however, the order did not relate to the £60,000 which had already been paid by the publisher 

to Blake in Moscow and was conceded to be practically irrecoverable. Lord Nicholls would not have 

exercised the court’s discretion to grant an exceptional remedy unless the order so granted was likely 

to be enforced. Secondly, the House of Lords allowed the publishers who were third party litigants to 

deduce from the sum payable to the crown legal expenses incurred in resisting these actions. This ap-

proach is doubtlessly justifiable on the fact of case; it would offend common sense to force the third 

party to bear its own costs while the claimant received what was ultimately a ‘windfall’ award.181 As a 

result of these inconsistencies, McKendrick suggests that it might be suitable to say that following the 

Blake case, an account of profits is available in response to a breach of contract if and in so far as it is 

necessary to do justice on the facts of the case.182 

The restriction rules, such as mitigation, causation and remoteness, would also be taken into ac-

count. In the view of Cunnington, to avoid the waste, it seems appropriate to bar a claim for gain-

based damages where the claimant has unreasonably delayed in intimating the claim and prosecuting 

the action. And the scope of an account of profits would be limited to those gains that the defendant 

would not have obtained ‘but for’ the breach of contract and recovery will limit the gains directly oc-

casioned by the breach.183 However, McKendrick states that although the ‘but for’ test is unlikely to 

present significant difficulties in the case where the defendant makes his profits by doing the very 

thing that he contracted not to do, in the cases where the breach merely provides the defendant with 

opportunity to make the profit, causation problems are likely to be much more difficult to resolve. Ei-

ther the courts will have to develop rules to distinguish between where the profits were occasioned 

directly by the breach and cases where the breach only gives the defendant a chance to make profits, or 

                                                   
181 Ewan McKendrick, ‘Breach of Contract, Restitution for Wrongs, and Punishment’, in Andrew Burrows and 

Edwin Peel (eds.), Commercial Remedies---Current Issue and Problems, (Oxford University Press, Oxford, 

2003), 113. 
182 Ibid. 
183 Ralph Cunnington, ‘The Assessment of Gain-Based Damages for Breach of Contract’, M.L.R. (2008)71(4), 

586. 
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they can develop more liberal rules of causation but grant to defendants an allowance for their skill in 

reaping the practical profit.184    

In addition, the amount of gain-based damages may also be influenced by the defendant’s inten-

tion of breach and possibility of the claimant to get an injunctive relief. In Experience Hendrix v PPX 

Enterprises Inc, one reason upon the decision of gain-based damages against the defendant was that 

the defendant’s breach had been deliberate. In Blake, however, Lord Woolf said that the fact that the 

breach of contract is deliberate and cynical is not by itself a good ground for departing from the nor-

mal basis which damages are awarded. It is submitted that a deliberate and cynical breach is not a suf-

ficient condition for liability, but perhaps it may affect the size of the award.185 On the other hand, the 

fact that injunctive relief has not been claimed when it was available should not preclude a claim for 

gain-based damages. A failure on the part of the claimant to pursue the injunctive route when it was 

available to him might be, as well, considered relevant to the amount of damages to be awarded.186 

 

2.4. Restriction  of Damages 

 

Damages should be limited under the restrictive rules. The recovery of losses may be cut down 

by several restrictions: he cannot recover such loss which is too remote; nor for such loss which is not 

caused by defendant’s breach and nor for such loss that should be mitigated.  

 

2.4.1. Remoteness  

 

 ‘Remoteness’ refers to the legal test used in order to decide which types of loss are compensable. 

The promisor is only liable to the usual consequences but not to the unusual ones, of his non-

performance, unless, at time of contracting, it has been mentioned that the promisor should undertake 

the liability of the unusual consequences.  

                                                   
184 Ewan McKendrick, ‘Breach of Contract, Restitution for Wrongs, and Punishment’, in Andrew Burrows and 

Edwin Peel (eds.), Commercial Remedies---Current Issue and Problems, (Oxford University Press, Oxford, 

2003),117. 
185 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 516. 
186 Ibid, 517. 
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The remoteness test consists of two parts: objective and subjective. Objectively, a not remote loss 

should be a ‘not unlikely’ result of the breach, and subjectively, the loss should be within the defend-

ant’s actual or imputed knowledge. This test is explored in this section. In the last part, Lord Hoff-

mann’s risk management approach is also discussed.  

 

2.4.1.1. From ‘Reasonable Foreseeability’ to ‘Not Unlikely’  

 

The theory of remoteness restriction under English law is based on Hadley v Baxendale.187 Had-

ley case set up two basic limbs to test the remoteness of the losses. First, the damages of non-

performance of a contract are limited to the losses which may fairly and reasonably be considered aris-

ing naturally from the non-performance, or the losses which may reasonably be supposed to have been 

in the contemplation of both parties, at the time they made the contract, as the probable result of the 

breach of it. Second, if the loss is special and could not reasonably be anticipated in the ordinary 

course of events, in order to recover this loss, the promisee has to communicate with his promisor 

about it before contracting.188 This loss should be in the contemplation of both parties at the time of 

contracting. In other words, the promisor must prove having actual knowledge of that special loss.  

These two limbs have been restated by Victoria Laundry v Newman Industries.189 In this case, 

Asquith LJ established the ‘reasonable foresee’ test of remoteness. By analysis of the Handley case, 

Asquith LJ listed six propositions on this topic190which are concluded by McGregor into two factors: 

                                                   
187 (1854) 9 Ex. 341. 
188 Hadley v Baxendale (1854) 9 Ex. 341. 
189 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528. 

 In this case, Newman Industries Ltd was meant to deliver a boiler for Victoria Laundry (Windsor) Ltd. The de-

livery was five months late. As a result of not having enough laundry capacity, Victoria Laundry lost a lucrative 

cleaning contract from the Ministry of Supply. The Court of Appeal held that Newman Industries only had to 

compensate for the ordinary, not the extraordinary loss of profits. Asquith LJ distinguished losses from “particu-

larly lucrative dyeing contracts” as a different type of loss which would only be recoverable if the defendant had 

sufficient knowledge of them to make it reasonable to attribute to him acceptance of liability for such losses. The 

vendor of the boilers would have regarded the profits on these contracts as a different and higher form of risk 

than the general risk of loss of profits by the laundry. 
190 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528. He first decided that full com-

pensation of all losses resulting from a breach is sometimes too harsh. Second, the aggrieved party is only enti-

tled to recover the loss which was at the time of the contract reasonably foreseeable as liable to result from the 

breach. Third, the scope of foreseeable loss depends on the knowledge possessed by parties or by the party 

whom later commits the breach’. Forth, there are two standards to determine the ‘knowledge ‘possessed’ by the 

parties: one imputed, the other actual. Everyone, as a reasonable person, is taken to know the ‘ordinary course of 

thing’ and consequently what loss is liable to result from a breach of contract in that ordinary course. This is the 
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first, the test of the extent of liability is reasonable foreseeability; second, what is reasonably foreseea-

ble depends on the parties’ knowledge, actual or imputed.191 These propositions are generally accepted 

by later cases.192 However, the notion of ‘reasonable foreseeability’ has been challenged by The Heron 

Ⅱ.193   

In The Heron Ⅱ, Lord Reid criticized the notion of ‘reasonably foreseeable’. He believed that 

this notion would bring confusion and should be replaced by the test of ‘not unlikely’. The ‘reasonable 

foreseeability’ test appears to him to confuse the measure of damages in contract with that in tort. In 

tort, ‘the promisor will be liable for any type of damage which is reasonably foreseeable as liable to 

happen even in the most unusual case, unless the risk is so small that a reasonable man would in whole 

circumstances feel justified in neglecting it.’194 In breach of contract, the decision of Hadley v Baxen-

dale ‘makes it clear that a type of loss which was plainly foreseeable as real possibility but which 

would only occur in a small minority of cases cannot be regarded as arising in the usual course of 

things or be supposed to have been in the contemplation of the parties.’195 Accordingly, Lord Reid de-

cided that, in breach of contract, the terminology of reasonable foreseeability has to be avoided. The 

proper test should be: to determine whether the loss is ‘of a kind which the defendant, when he made 

the contract, had realized was not unlikely to result from the breach….the words ‘not unlikely’… de-

noting a degree of probability considerably less than an even chance but nevertheless not very unusual 

and easily foreseeable.’196 Therefore, in breach of contract, a claimant’s recovery in respect to conse-

quences which the defendant should have realized was not unlikely to result from the breach of con-

tract.197 The loss, even foreseeable, would not be recovered if it is an unlikely consequence of the 

                                                                                                                                                               
subject matter of the first limb of Hadley case. But in particular cases, the promisor may actually possess the 

specific circumstances outside the ‘ordinary course of things’. Such a case attracts the operation of ‘second limb’ 

so as to make additional loss also recoverable’. Fifth, under either limb, ‘in order to make the promisor liable, it 

is not necessary that he should actually have asked himself what loss is a liable result from a breach. It suffices 

that, if he had considered the question, he would as a reasonable man have concluded that the loss in question 

was liable to result’. Finally, ‘it is enough if the promisor could foresee that a loss was likely so to result from a 

breach. It is indeed enough if the loss is a serious possibility or a real danger’. 
191 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 214. 
192 Joyce v Bowman Law Ltd [2010] P.N.L.R. 22. 
193 Koufos v Czarnikow (C) Ltd, the Heron II [1969] 1 AC 350. 
194 [1969] 1 AC 350. 
195 Ibid. 
196 Ibid. 
197 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 215. 
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breach. Victoria Laundry was restated by The HeronⅡ but not reversed. The objection to the ‘reason-

able foresee’ test is on the ground that it was liable to be misunderstood rather than it was necessarily 

wrong.198  

The statement of The Heron Ⅱ was challenged by Lord Denning in Parson v Ingham.199 He de-

cided that the remoteness test should not be different as a result of the cause of action—contract or tort, 

but rather because of the nature of the loss---loss of profit and physical damage. It is unfair that a 

claimant who sues in contract is in a worse position than if he were suing in tort. Thus, in any event, in 

case of physical damage, the ‘slight possibility test’ of remoteness should apply, while in loss of profit 

cases the ‘serious possibility test’ should apply.200 McGregor is unsatisfied with this route. In his view, 

if the term ‘serious possibility’ is translated to ‘not unlikely’, the term ‘slight possibility’ has to be in-

terpreted as  the tort test ‘reasonable foreseeability’. It is uneasy to draw distinctions between slight 

possibility and serious possibility depending on whether the consequence in question is physical injury 

or damage, or economic loss. Thus, the ‘not unlikely’ test should be applied to physical injury or dam-

age and economic loss alike.201 Lord Denning’s route was not agreed by the majority in the Parson 

case. Therefore the ‘not unlikely’ test is still equally applicable to both physical injury and loss of eco-

nomic profits in breach of contract.     

However, the criterion of ‘not unlikely’ is by no means certain. In Parson v Ingham,202 Scarman 

LJ held that the meaning of serious possibility is ultimately a question of fact. It requires the judge to 

no more than apply his common sense in the particular circumstances of the case.203 This approach 

leaves great discretion to the court which can have a profound impact on the outcome of cases. As 

                                                   
198 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 216-217. 
199 [1978] 1 QB 791. In this case, Parsons, a pig farmer, bought in bulk pignuts storage hoppers from Uttley 

Ingham, who installed them on his farm. Uttley Ingham forgot to shut the ventilator as it should be. Parsons did 

not notice this (it was 28 feet high). The pignuts became moldy. Parsons noticed this, but accepted conventional 

wisdom that moldy nuts do not harm pigs. The conventional wisdom was wrong and 254 pigs died from E. coli. 

Parsons sued Uttley Ingham for damages for loss of the pigs and trading profits. 
200 [1978] 1 QB 791. 
201 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 230. 
202 [1978] 1 QB 791. 
203 Parsons (Livestock) Ltd v Uttley Ingham & Co Ltd [1978] 1 QB 791. 
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Kramer said, the ‘not unlikely’ test of remoteness provides no guidance as to ‘how likely or usual a 

loss must be for it to be recoverable.’204 

For example, in The Achilleas,205 the Court of Appeal and Lord Roger had different answers to 

the question whether the owner’s loss of the particular fixture was a likely result of the breach of con-

tract. The former held that the loss of a particular fixture was a not unlikely result from breach, but the 

latter decided it was not. Sullivan suggests that the result of The Achilleas is more satisfactory if 

viewed as a product of a wider policy consideration. The charter’s breach was not deliberate, it pro-

duced loss disproportionate to the benefit the charterer obtained from the charter and such loss was 

regarded throughout the shipping field as irrecoverable.206 In other words, it was unfair to let the char-

terer be liable for the loss which was larger than his gain from the charter. The purpose of the ‘not un-

likely’ test can be seen as actually to fulfill the judges’ intention about what is a fair decision of the 

breaching party’s liability is, rather than to find out the intentions of contractual parties at the time of 

contracting.   

Additionally, it is not clear how to divide up the type of loss that must be a ‘not unlikely’ conse-

quence and thus deciding whether the particular loss is within that type. Generally, it is submitted that, 

if the type of loss (either the physical injury or damage, or economic loss) is within the contemplation 

of parties, it is recoverable even if its quantum is much greater than could have been anticipated.207 As 

held by the House of Lords in Jackson v Royal Bank of Scotland,208 if the type of loss was foreseeable, 

it did not matter that the dealings would have continued for much longer than could have been fore-

                                                   
204 Adam Kramer, ‘The New Test of Remoteness in Contract’, L.Q.R. 2009 125(Jul), 408. 
205 [2008] UKHL 48. In this case, the charterer hired a ship for five to seven months, and planned to return it no 

later than midnight, May 2, 2004. The owner contracted to let the ship to another charterer on May 8, 2004 at 

£39,500 a day for four to six months. But the first charterer did not return the ship until May 11. Since it was 

returned late, the new charterer agreed to take the ship, but the rent should be £8,000 lower per day, since the 

freight market had fallen sharply. The charterer argued they should only pay an amount reflecting the difference 

between the first contract rate and the market rate for daily hire during the delay, whereas, the owner argued the 

damages should be the amount he had lost on the new chartering contract because of the late return. The Court of 

Appeal held for the shipowner. The House of Lord unanimously reversed. Lord Rodger, in his judgment, said 

that the kind of loss claimed by the owner was still unlikely a serious possibility. In his opinion, in the ordinary 

course of things, neither party would have reasonably contemplated such kind of loss would result from a nine-

day delay.  
206 Janet O’Sullivan, ‘Damages for Lost Profits for Late Redelivery: How Remote is too Remote?’ C.L.J. (2009), 

68, 37. 
207 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 227-232. 
208 [2005] 1 W.L.R. 377 HL. 
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seen.209 It is also held by Brown v KMR Service210that although the scale of the loss was unprecedented, 

that fact did not preclude the claimant from recovering damages in respect of it, since the loss was of a 

type or kind that was foreseeable and therefore not too remote.211  

The approach above, however, may not be a certain one. In The Achilleas, although the first char-

terer would have foreseen the loss of profit from a sub-fixture, it might suppose that the volatility in 

the market was so extreme as to make the loss from the sub-fixture not only greater than expected but 

a different type of loss than the loss of profit in an ordinary dealing. Lord Rodger, in his judgment, 

said that although the first charterer had conceded that missing a sub-fixture was ‘not unlikely’ a con-

sequence of late delivery, and it was hard to deny that the parties would have predicted at the time of 

contracting that the market rates of a charter contract go up and down, the kind of loss claimed by the 

owner was still unlikely a serious possibility. In his opinion, in the ordinary course of things, neither 

party would have reasonably contemplated that such a kind of loss would result from a nine-day de-

lay.212 This decision is justified by McGregor. He argues that the contracting parties’ contemplation of 

loss of profits in general as a serious possibility did not allow a successful claim for a particular loss of 

exceptional profits. Such a claim is to be regarded as for a different kind or type of loss.213  It can be 

argued that the ‘not unlikely’ test of the distinction between type of loss and degree of loss cannot be 

an objective one. It more or less depends on the court’s discretion. There are no certain standards to 

determine whether a particular loss is within the type of loss which is not remote and whether a loss 

can be reasonably contemplated by parties at the time of contracting, as a not unlikely consequence. 

                                                   
209 Jackson v Royal Bank of Scotland [2005] 1 W.L.R. 377 HL. In this case, the plaintiff imported dog chews 

from Thailand and sold them to another firm. They both had the same bank, the Royal Bank of Scotland. By 

mistake, RBS sent the buyer a document showing that the plaintiff was making a 19% markup on every transac-

tion. Feeling cheated, the buyer cancelled the business relationship with the plaintiff. The plaintiff sued RBS for 

the loss of the opportunity to make further profits for another four years, since the relationship would have con-

tinued for four more years. The Court of Appeal held that the bank could have been expected to foresee was that 

the contract would have gone for one year, and all other losses were too remote. But, this judgment was reversed 

by the House of Lords. 
210 [1995] C.L.C. 1418. The claimant, a name at Lloyd's brought claims in both contract and tort against the de-

fendants, his members’ agents for failure to warn of the high risks associated with excess of loss syndicates.     
211 Brown v KMR Services Ltd (formerly HG Poland (Agencies) Ltd) [1995] C.L.C. 1418. 
212 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48. 
213 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 231. 
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The cases show that these standards are open to considerable manipulation to achieve what the court 

considers to be a fair result.214 

 

2.4.1.2. Actual and Imputed Knowledge 

 

To determine whether a loss is remote or not also depends on the actual and imputed knowledge 

of contractual parties about that loss. The former one indicates that everyone, as a reasonable person, 

is taken to know the ‘ordinary course of things’ and consequently what loss is liable to result from a 

breach of contract in that ordinary course. The later one means that, in particular cases, the promisor 

may actually know the specific situations of certain cases outside the ‘ordinary course of things’.215 

Generally, the imputed knowledge makes the defendant liable under the first rule of the Hadley case. 

The actual knowledge attracts the operation of the second limb so as to make additional loss also re-

coverable.  

 

2.4.1.2.1. Imputed Knowledge 

 

The extent to which knowledge should be imputed is determined by whether such knowledge can 

be received in ‘the ordinary course of things’. Since ‘the ordinary course of things’ should be consid-

ered on a case to case basis, the determination of imputed knowledge is also a matter of fact. McGreg-

or points to three general factors which are relevant.  

The first factor that may indicate the imputed knowledge is the business or profession of the par-

ties and particularly of the claimant.216 Lord Wright in Monarch Steamship Co217 case held the damag-

es are not treated either as special or remote if they flow from the natural business position of the par-

ties, which the court assumes must be reasonably known to them.218 Buckley J in Diamond v Camp-

                                                   
214 Lord Hoffmann, ‘The Achilleas: Custom and Practice or Foreseeability?’ Edin. L.R.2010, 14(1), 52. 
215 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528. 
216 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 236. 
217 A/B Karlshamns Oljefabriker v Monarch Steamship Co Ltd [1949] A.C. 196. 
218 [1949] A.C. 196 
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bell-Jones219 interpreted Lord Wright’s view into two parts: first, the court should assume that the par-

ties as business men have all reasonable acquaintance with the ordinary course of business. Second as 

reasonable businessmen each must be taken to understand the ordinary practices and exigencies of the 

other’s trade or business.220 This interpretation has been challenged by Lord Jauncey in Balfour Beatty 

Construction (Scotland) Ltd v Scottish Power Plc.221 Lord Jauncey held that he did not understand that 

Lord Wright was laying down a general rule to the effect that in all circumstances contracting parties 

are presumed to have reasonable knowledge of the course of business conducted by each other. It must 

always be a question of circumstances what one contracting party is presumed to know about the busi-

ness activities of the other. Monarch Steamship Co. was a case concerning the extra cost of transship-

ment due to the delay caused by the unseaworthiness of the ship. The facts were simple and the conse-

quences of delay were in the circumstances within the reasonable contemplation of the ship owners. 

However, since the claimant business in this case was more complicated, the suppliers of electricity in 

this case should not be assumed to have been aware of the details of all the techniques undertaken by 

the claimant, merely because of the order for the commodity. Thus the supplier did not have to be 

aware of the essential practice of continuous pour. So they could not be imputed to have the 

knowledge of the fact that interruption of pouring could lead to physical condemnation of the work as 

distinct from an interruption of production.222 Accordingly the question Lord Jauncey asked in this 

case was whether the demolition and reconstruction of the aqueduct consequent upon failure of the 

power supply was within the contemplation of the defendants as a not unlikely consequence. His an-

swer was no. However, if the question changes to whether the defendant electrical supplier could con-

template that some remedial work would be rendered by an interruption of continuous pouring. The 

answer may be yes.  

                                                   
219 [1961] Ch.22.  
220 Diamond v Campbell-Jones [1961] Ch.22.   
221 1994 S.C. (H.L.) 20. In this case, a construction company engaged in the building of a roadway and associat-

ed structures including an aqueduct contracted with the electricity board for the supply of electricity to operate a 

concrete batching plant. During the course of building the aqueduct, which required a continuous pour operation, 

the batching plant stopped working. In an action of damages for breach of contract brought by the construction 

company against the successors of the electricity board, it was established that the electricity supply had been 

interrupted and that the interruption was a breach of contract by the electricity board. The construction company 

claimed the cost of demolishing and rebuilding a substantial part of their construction works, this having been 

rendered necessary by the interruption of the electricity supply and the consequent interruption of the required 

continuous pour. 
222 1994 S.C. (H.L.) 20. 
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The second factor is that ‘where the defendant defaults in supplying a self-contained profit-

earning whole, the knowledge imputed may be greater than where his default is in supplying part of 

that whole’.223 But if it is clear from the nature of the part that its non-delivery will have the same ef-

fect as non-delivery of the whole, his liability will be the same as if he had defaulted in delivering the 

whole.224  

Thirdly, where the defendant defaults in supplying or accepting goods he will be taken, by weight 

of authority, to have contemplated that changes might arise in the state of the market.225 This may be 

the reason why, in the sales contract, the loss of ordinary business profits is firstly assumed by English 

law as fall of market value, if there is a market available for the subject-matter of the contract. This 

assumption can be found also in other contracts. For example, in the Heron Ⅱ the carrier was liable 

for the loss of market of the shipper, since the knowledge of market change should be imputed to 

him.226 

 

2.4.1.2.2. Actual Knowledge  

 

If the claimant is going to impose liability upon the defendant for particular extraordinary loss, he 

should prove that the defendant had actual knowledge that that loss will occur if the contract is 

breached at the time of contracting. The questions here are whether the relevant fact is able to show 

the defendant has the actual knowledge so that he should be liable for such loss and whether the 

knowledge the defendant has can impose him to the liability of loss. 

The requirements to prove the actual knowledge of the defendant are as followed: first, the de-

fendant should not be liable in accordance with the knowledge cannot come from someone other than 

the claimant.227 Secondly, the knowledge does not have to be set up in the contract. If parties enter into 

the contract with knowledge of some special circumstances, it is reasonable to infer a particular loss as 

a result of those circumstances is something which both parties must contemplate as a result of a 

                                                   
223 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 238. 
224 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528. 
225 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 239. 
226 Koufos v Czarnikow (C) Ltd, the Heron II [1969] 1 AC 350. 
227 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 241. 
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breach. It is unnecessary that it should be a term of the contract.228 It goes so far to require that the de-

fendant’s assent to take the risk of the extra liability must be made a term of contract, for it is then ap-

proaching the status if a warranty, and comes dangerously near to destroying the whole doctrine of 

notice under the second limb of Hadley case.229 Additionally, the actual knowledge does not have to be 

in written form. For example, in Hydraulic Engineering Co. v McHaffie,230 the contract was written 

but the oral notice was held sufficient to attract damages under second rule.  

When the knowledge has been expressed or implied to the defendant by the claimant, the defend-

ant would still not have to be liable for loss resulting from special circumstance unless he has accepted, 

or is taken to accept the risk of that loss. It is not enough for parties only to contemplate the loss result-

ing from the special situation may occur. They must further contemplate that the defendant is going to 

take the risk of being liable for such consequences if they occur.231 For example, suppose a business-

man made a contract with a taxi driver to pick him up to the airport at 7 am next day. He notified the 

driver that he was going to sign a million euro contract, so the driver needed to be on time. However, 

the driver was late because of getting up late. The businessman lost a million euro profits from his loss 

of business. The question is whether the driver needed to be liable for the one million? The answer 

would be no, since no reasonable person in the position of the driver would decide to accept the risk of 

the possible loss of the one million business. However, if the driver doubles the fare according to the 

notice, the result may be different.   

 

2.4.1.3. Risk Management Approach of Remoteness Restriction   

 

In The Achilleas, Lord Hoffmann addressed an alternative approach to determine remoteness, 

which is called a ‘risk management approach’. By this approach, a court should consider the remote-

ness of losses depending on the intention of the parties toward their risk of these losses at the time of 

contracting. The remoteness test is whether the risk of the loss is or should be taken by the breaching 

                                                   
228 [1969] 1 AC 350. 
229 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 241. 
230 (1878-79) L.R. 4 Q.B.D. 670. 
231 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 242. 
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party, without considering whether the loss is not unlikely or not. This approach may be justified by 

the unification of the two rules of the Hadley case. Asquith LJ in Victoria Laundry reasoned that the 

two lines of Hadley were regarded as one. If applying the second line one includes as important what 

the defendant should have reasonably contemplated if he had thought about the breach at the time of 

contracting, then it can swallow up the first rule, for something arising naturally is something that 

should have been reasonably contemplated by the defendant if he had thought about the breach.232 If it 

is accepted that the two rules are actually one rule, the purpose of these rules should be the same. It is 

submitted that the purpose of the second rule is to allow the defendant to manage the specific risk of 

going into such contract by specific notification from his claimant. This purpose would be interpreted 

from the first rule as well.   

The risk management indicates that defendant should not be liable for it if he has not accepted or 

is not taken to have accepted the risk. This approach assumes that defendant can rationally manage his 

contractual risk. Since the naturally arising liability should have been contemplated by the defendant, 

as a rationale contract party, he should have been able to manage his risk of this liability. If he does 

not want to take the responsibility of it, he should express the non-acceptance. When the defendant 

accepts or should have accepted the risk of such liability and the claimant knows or should have 

known his acceptance, it deduces that such liability of loss becomes part of implied contract duty of 

the defendant. If the agreement has already allocated the responsibility either explicitly or implicitly, it 

should be taken into account. 233 English law ascribes all contractual duties to the will of the parties. 

Thus whether the defendant should take the responsibility of a particular loss is in line with the will of 

parties, especially the defendant, to take the risk of the occurrence of the loss.234   

To determine the liability of the breaching party, the question is ‘what obligation to make com-

pensation for breach of contract would a reasonable observer understands the contracting party to have 

undertaken?’ 235 The remoteness limitation can be seen as a requirement of a reciprocal allocation of 

                                                   
232 Andrew Burrows and Edwin Peel (eds.), Commercial Remedies---Current Issues and Problems, (Oxford Uni-

versity Press, Oxford, 2003), 30.  
233 Adam Kramer, ‘An Agreement-Centred Approach to Remoteness and Contract Damages’, in Nili Cohen and 

Ewan McKendrick (eds.), Comparative Remedies for Breach of Contract, (Hart Publishing, Oxford and Portland, 

Oregon, 2005), 251.  
234 Lord Hoffmann, ‘The Achilleas: Custom and Practice or Foreseeability?’ Edin. L.R.2010, 14(1), 60. 
235 Ibid, 55. 



53 
 

risks. The promisor implicitly accepts responsibility for the usual consequences of a non-performance 

of the promise in question, while the promisee implicitly accepts the risks of other consequences. The 

promisee implicitly agrees not to hold the promisor responsible for unusual consequences. The ‘likely 

or usual’ question would change to whether the risk was one the defendant, when he was settling the 

balance of the bargain, could realistically have had in mind as the consequence of his failure to fulfil 

his obligation. The ‘type and degree’ question would become whether the loss differs in significant 

ways from the sort of losses envisaged at time of making the contract. The meaning of significant way 

must be: whatever reasonably appears to have been significant to the defendant who was assuming the 

risk, the defendant who was setting the price, taking out insurance and deciding how much effort to 

expend in seeking to perform.236 

Based on Kramer’s argument, Lord Hoffmann set up a ratio decidendi of remoteness test which 

means the consequences for responsibility are assumed to lie within the scope of the duty. The ques-

tion of remoteness of damage, in his view, should be treated as part of the interpretation of the obliga-

tions imposed by the contract rather than the application of a foreseeability rule external to the con-

tract.237 In The Achilleas, Lord Hoffmann decided that the question of a remoteness test in contractual 

damages is not whether the type of loss is probable but whether the loss is in the mind of parties or in 

their contemplation, regarding the nature of the business transaction. To find out what is ‘in the parties’ 

contemplation’, the only rational basis is what would have been reasonably regarded by the contract-

ing party as significant for the purposes of their risk management. By depersonalizing the actual par-

ties and treating them as reasonable person238,  Lord Hoffmann decided that it is logical to found liabil-

ity for damages upon the intention of the parties (objectively ascertained) because all contractual lia-

bility is voluntarily undertaken. It must be, in principle, wrong to hold someone liable for risks for 

which the people entering into such a contract in their particular market would not reasonably be con-

sidered to have undertaken.239  
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The risk management approach of remoteness is in line with the intention of the rationale con-

tractual parties take to save their transaction costs. With this restriction, the plaintiff can save his costs 

of disclosing the obvious consequences of breach, of which the defendant just knows. At the same 

time, he intends to reveal facts peculiar to his own knowledge that will ‘cause the cost of breach to be 

greater than the defendant would have expected’.240 Knowing of the peculiar facts, the defendant is 

able to ‘act accordingly by making a rational allocation of resources to reduce the probability of 

breach, by raising the price, or by excluding liability’.241  

McGregor, however, criticizes that the risk management approach is full of uncertainty and im-

practicality. He argues that the courts are unable to tell subjectively what the contracting parties were 

thinking concerning assumption of responsibility. When contracting, the assumption of responsibility 

was probably not in the parties’ mind, for they when entering a contract are thinking of its perfor-

mance rather than its breach.242 This argument criticizes the assumption underlying the risk manage-

ment approach: a rational contractual party is able to manage his risk of potential liability when con-

tracting. Nonetheless, he also says that 'in the five years that have passed since The Achilleas was de-

cided this new test has been examined and adhered to not only in a number of first instance cases but 

also in the Court of Appeal'.243  

The risk management approach cannot solve the problem of legal certainty, since the assumption 

of agreed risk allocation is only an assumption. However, this assumption can be seen as a convincing 

one, because, at least in a commercial setting, contractual parties normally attempt to avoid a bad eco-

nomic decision which is not in line with the profit maximizing strategies used in order to survive the 

competition. Taking high risk of liability with low payment can be regarded as a bad economic deci-

sion. The companies or persons who systematically make bad economic decisions would lose out in 

competition with those profit maximizing ones. This is not to say that all market players pursue profit 

maximizing strategies all the time. But the market puts systematic pressure on players to behave opti-
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mally. It is a plausible working assumption that market players rationally pursue the objective of max-

imizing profits and avoiding waste economic decisions.244 

 

2.4.1.4. Conclusion  

 

According to the test in Victoria Laundry, the extent of liability is reasonably foreseeable (not un-

likely); what is reasonably foreseeable (not unlikely) depends on the imputed and actual knowledge of 

the parties, especially the defendants. In other words, the court should primarily decide whether the 

loss is a ‘not unlikely’ result of his breach, to consider whether the defendant should imputably or ac-

tually contemplate his liability of such a loss, and whether the defendant imputably or actually is will-

ing to accept the risk of this. However, practically, the decisions are made not on the ground of party 

intention but in light of the consideration of courts. In other words, the recovery of a loss depends on 

whether the liability of that loss is a ‘not unlikely’ result of breach within the mind of the court. The 

reason for this may be that the standard used to distinguish the requirement of imputed knowledge 

from that of actual knowledge is a vague norm of ‘the ordinary course of things’. Thus, courts hold a 

wide degree of discretion in deciding how to divide up the ordinary type of loss and specific type of 

loss.  

The criterion of ‘not unlikely’ is more or less a discretionary consideration of fairness. Therefore, 

in practice, the test of remoteness may become: firstly, that court is going to decide how to separate 

the ordinary and specific loss in a fair way. Secondly, the court will assume whether these types of 

losses are in the contemplation of defendants as a not unlikely result of his breach. In order to give a 

fair awarding in favor of the injured party, the court may verify the question in order to make the de-

fendant unable to defend though un-contemplation.  

As a result, the traditional ‘not unlikely’ and ‘imputed and actual knowledge’ test of remoteness 

cannot achieve legal certainty but seek to show justice and fairness through a flexible discretion on a 

case by case basis. The problem of lack of certainty cannot be solved by the risk management ap-
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proach as well. However, this new approach can be a convincing one, since it may be in line with the 

commercial parties’ intention of getting an economically efficient result from the contract. 

  

2.4.2. Causation  

 

2.4.2.1. General  

 

The defendant’s breach of contract should have a causal relationship with the loss of the claimant 

after the breach. Generally, the causation relationship is a condition to confirm the liability of a de-

fendant. For example, in tort, if the damage of the plaintiff is not caused by the defendant's infringe-

ment, the defendant cannot be held liable for this damage. However, in English contract law, the cau-

sation includes both factual causation and legal causation. The factual causation means that ‘a harm 

that actually happens is only a recoverable loss if it would not have happened but for the breach. In 

other words, the breach should make the injured party in a different position with the position he 

would have in had the contract been performed’.245 On the other hand, the legal causation is commonly 

used as a restriction of damages. The test of simple factual causation alone makes the defendant re-

sponsible for all the things that happened to the claimant after the breach that would not otherwise 

have happen.246 The claimant may not recover all his losses if an intervening act breaks the chain of 

causation between the breach of contract and the losses.247 The discussion of this section limits to the 

legal causation which is relevant to the assessment of damages.   

The foreseeability test is used to determine whether an intervening event actually breaks the cau-

sation between the breach of the defendants and the losses of the plaintiffs. If the intervening cause is 

foreseeable to the defendant at the time of contracting, it would not break the chain of causation. First-

ly, the intervening cause should not be ‘natural and ordinary’.248 Secondly, the influence of the inter-

vening cause should be substantial but not trivial, namely, the intervening cause should be able to 
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change the outcome of the breach.249 The question whether the intervening event is ordinary and trivial 

or abnormal and substantial is fell to be answered ‘by the application of the court’s common sense.’250 

This application may show that the test of reasonable foreseeability is not based on what the parties, or 

defendant, actually foresee at the time of contracting, but on the court’s assumption of what a reasona-

ble contract party would have foreseen when contracting in the given circumstances.  

This chapter analyses three main types of intervening causes: conduct of a third party, external 

factor, and conduct of the claimant, in order to consider how they break the chain between the breach 

and the loss. Since the causation principle in breach of contract is similar with the principle in the cas-

es of tort, some judgments in tort would be used in the following discussion. ‘Should any such prob-

lem arise in contract which is not already covered by existing authority, there seems no reason why the 

bulk of the equivalent law on tort damages should not apply mutatis mutandis’. 251 

 

2.4.2.2. Intervening Conduct of a Third party 

 

To determine whether a third party’s conduct can break the causation chain, the key question is 

whether this conduct is foreseeable to the defendant at the time of making the contract. Usually the 

causation chain would not be broken by non-wrongful conduct, in that this conduct can be reasonably 

foreseen. As in the analogous tort case Latham v Johnson, Hamilton J said that ‘children acting in the 

wantonness of infancy and adults acting on the impulse of personal peril may be and often are likes in 

a chain of causation extending from such initial negligence to the subsequent injury (…) unless the 

intervention is fresh, in dependent cause, the person guilty of the original negligence will still be the 

effective cause, if he ought reasonably to have anticipated such interventions and to have foreseen that 

if they occurred the result would be that his negligence would lead to mischief’.252  

                                                   
249 Edwin Lord v Pacific Steam Navigation Co [1943] 1 All ER 211. 
250 [1994] 1 W,L.R. 1360. 
251 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 200. 
252 Latham v R Johnson & Nephew Ltd [1913] 1 K.B. 398, see also H.M.S. London [1914] P. 72. Because of a 

collision which was due to the negligence of those in charge of another vessel, the plaintiffs’ vessel was obliged 

to go into dry dock to repair the damage sustained, and, whilst there, delay occurred owing to a strike of work-

men. Sir Samuel Evans held the defendant in bringing about a collision was liable to the loss of the use of the 

vessel during the period of the strike. He said that ‘in the ordinary course of business industrial disputed may and 

do occur, and strikes ensue.’ Thus the strikes could not be seen as unforeseeable for the defendant. 
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One may further argue that the original causal chain cannot be broken by a third party’s non-

wrongful activities, even though the third party is free to choose whether to do the activities or not. In 

Philco Radio v Spurling, the defendants by mistake, delivered at the plaintiffs’ premises by their lorry 

five cases of film scrap intended for another address in the same street. While the plaintiffs’ servants, 

having seen that the goods were not for the plaintiffs, were repacking one of the cases, one of the 

plaintiffs’ typists touched the scrap with a lit cigarette end, remarking that it would ‘make a good bon-

fire’. A serious explosion and fire resulted, damaging the plaintiffs’ premises. The court held that there 

was evidence that what the typist had done was not merely accidental; for she knew that the scrap 

would burn, although not that it was violently flammable. Yet, her act was not such a conscious act of 

volition as to constitute a novus actus interveniens relieving the defendants of liability for their negli-

gence.253  

However, if the third party’s activity commits intentional wrongdoing, normally the intervening 

cause will break the causation chain. As Lord Sumner said in Weld-Blundell v Stephens, ‘in general… 

even though A is in fault, he is not responsible for injury to C which B, a stranger to him, deliberately 

chooses to do. Through A may have given the occasion for B’s mischievous activity, B then becomes 

a new and independent cause.’254 It is, however, not always the case. When the defendant’s duty is to 

guard against such a third party intervention, the third party’s activity should not be regarded as hav-

ing broken the chain of causation.255 Thus, to determine whether the third party’s intentional wrongdo-

ing has broken the chain, two questions should be asked: firstly, whether the intervening act was prob-
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ably foreseeable; secondly, the very thing that happened was under the defendant’s duty to guard 

against.256    

 

2.4.2.3. Intervening External Factor  

 

An intervening external factor means an intervening factor which is an act of God or other natural 

events as contributing causes. The question here is whether the factor and the further loss caused by it 

was or should have been reasonably foreseen by the parties, especially the defendant, at the time of 

contracting. If the answer of this question is yes, the chain of causation would not be broken by the 

external factor. For example, in Monarch Steamship Co Ltd v A/B Karlshamns Oljefabriker, the de-

fendant (a ship-owner) breached a contract by sending the claimant an unseaworthy ship. Because it 

was the unseaworthy, the voyage to carry the claimant’s cargo was delayed. The ship did not reach her 

destination in Sweden before the breakout of Second World War. The ship discharged the cargos (soya 

beans) firstly at Glasgow and then the cargos had to be forwarded to Sweden by a neutral ship. The 

claimant had to pay for the transshipment. He claimed damages for this cost. It held that the owner of 

the ship was liable for this cost, because it is able for him to foresee the breakout of Second World 

War. Lord Porter said that ‘…delay, at a time when war is likely to occur, gives more opportunity for 

its incidence than a speedy and proper dispatch would give. Where, however, the basis of liability is 

delay, it is, as I think, the reasonable anticipation which matters.’257 Nevertheless, if the external factor 

and its consequential loss cannot be reasonably foreseen, the causation chain can be broken by the fac-

tor. For instance, in the same condition of Monarch case, the voyage is delayed by the unseaworthy of 

the ship. If cargo damage is caused by thunderbolt during the delay period, the owner will not be re-

sponsible for the loss. It might be said that if the ship had not been delayed, she would not have been 

at the place where the thunderbolt struck her, but no human being could have foretold that delay would 

in any degree increase the risk of destruction by a thunderbolt.258  
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2.4.2.4. Intervening Conducts of the Claimant 

     

  It is more likely that the chain of causation be broken by the claimant’s own conduct than by 

other factors, especially when he does so by fault or in negligence. The reason for this may be that the 

claimant usually has a free choice whether or not to do so. This choice cannot be foreseen by the de-

fendant. In The Nogar Marin, ship-owners who had reimbursed the receiver of defective goods be-

cause the master of the vessel had signed a clean certificate could not recover from the charterers, cost 

from loading the goods in a defective condition since the master's signature was a new intervening act. 

Mustill J decided that the master and later the ship's agent had a free choice as to whether to clause the 

bill of lading, and so their failure to do so estopped the ship-owners.259  

Although the claimant is a free chooser, it is by no means all his wrongful choices that can break 

the causation chain. To consider whether his activity is a novus actus interveniens, the reasonableness 

of his choice should be taken into account. Generally, in both case of tort and contract breach, the un-

reasonable conduct of the claimant can break the chain of causation, and the reasonable conduct can-

not.260 In Compania Naviera Maropan v Bowaters, in breach of contract, the charterers nominated an 

unsafe loading place for the owner’s ship. The master had obeyed the directions of the charterers and 

had allowed his own fears to be overridden. The ship had been damaged and the owner claimed for the 

damages from the charterer’s breach. The charterers defended that the master’s wrongful choice had 

broken the chain of causation. The court decided that the master’s action had not broken the chain of 

causation between the breach of contract and the damage to the ship. It was reasonable for him to do 

what the charterers wished him to do to, in order to perform the owner' part of the contract. Due to this, 

he acted on the assurances given to him, that the charterers in performance of their part of the contract 

had directed him to a safe loading place.261 As a result, only the unreasonable choice of the claimant 

can break the chain of causation between the breach of contract and loss the claimant suffered.  
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2.4.2.5. Conclusion  

 

Under English contract law, the causation between the breach and loss is applied as a restriction 

of damages. If the causation chain between the breach and a type of loss is broken, such type of loss 

will not be recoverable. Whether an intervening event happened between the breach and the loss can 

break the causation chain or not depends on whether this event is foreseeable to the contract parties, 

especially to the defendant, or not. If it is foreseeable, the chain will not be broken. To determine 

whether the event is foreseeable, the court should apply its' common sense to consider what a reasona-

ble contract party would have foreseen when contracting in the given circumstances. 

When the intervening event is an external fact, such as act of God, the causation chain will be 

broken if the factor and the further loss caused by it were not or should not have been reasonably fore-

seen by the defendant at the time of contracting. When the intervening event is conducted by a third 

party, normally, the chain can be broken only if the conduct is an intentional wrongdoing of the third 

party. However, if the defendant is liable to protect the claimant from the intervention of a third party, 

the conduct will not break the causation chain. The chain of causation can more likely be broken by 

the claimant’s own conduct, especially when he does so by fault or in negligence, since usually, the 

free choice of the claimant cannot be foreseen by the defendant. Nonetheless, the case law indicates 

that the causation chain can only be broken by the unreasonable choice of the claimant.  

 

2.4.3. Mitigation  

 

2.4.3.1. General  

 

The doctrine of mitigation is that the claimant must not unreasonably increase the loss suffered as 

a result of the breach, and must take reasonable steps to minimize the loss suffered by a breach of con-

tract.262 The claimant cannot recover damages for any part of the loss consequent upon the defendant’s 

                                                   
262 Ewan McKendrick, Contract Law: Text, Cases, and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 900. 



62 
 

breach of contract which could be avoided by taking reasonable steps. If the claimant in fact avoids his 

loss, he cannot recover for such avoided loss, even though the steps he took were more than could be 

reasonably required of him under the first rule. In addition, where the claimant suffers loss or expense 

on account of taking reasonable steps to avoid the loss resulting from the defendant’s breach, the 

claimant may recover this further loss from the defendant.263 McGregor puts the principal meaning of 

mitigation into three short rules: first, the claimant cannot recover for avoidable loss; second, the 

claimant can recover for loss incurred in reasonable attempts to avoid loss; third, the claimant cannot 

recover for avoided loss.264  

Although many commentaries use ‘duty of mitigation’ for convenience, in common law, the mit-

igation rule cannot be seen as a duty,265 for it is not met by any corresponding right of the defendant 

that mitigation take place,266 and the breaching party is unable to sue his counterparty for not taking 

reasonable steps to mitigate the loss.  

The aggrieved party is entitled to choose the reasonable methods to mitigate. The law is satisfied 

if the injured party has acted reasonably in the adoption of remedial measures. He will not be held dis-

entitled to recover the cost of such measures merely because the breaching party can suggest that other 

measures less burdensome to him could have been taken.267 The burden of proof that mitigation should 

have taken place rests on the party in breach,268 although the injured party has to show the causation 

between the loss and the breach.269The breaching party has to prove that the injured party failed to mit-

igate its loss as a reasonable person under the same circumstance.  

This section will firstly identify several possible options to explain the theoretical basis of mitiga-

tion doctrine, and then discuss the avoidable loss and avoided loss respectively.  As well as the general 

scope of these losses, some controversial issues will be analyzed, such as, anticipated repudiation, re-

offer from the defendant and specific sub-contract with a market available.  
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2.4.3.2. Theoretical Basis of Mitigation 

 

The juridical basis of the duty to mitigation is obscure. The most common explanation is that a 

plaintiff’s loss is not in fact caused by the defendant when it stems from the plaintiff’s failure to miti-

gate.270 As Robert Goff J said in The Elenad’Amico, the plaintiff can recover, but can only recover, in 

respect of damage suffered by him which has been caused by the defendant’s legal wrong. In other 

words, the rules of mitigation are aspects of the principle of causation.271 However, McGregor argues 

that using causation is a disguise of the real ground of a decision. What must be ascertained is whether 

the claimant has or has not acted or failed to act, reasonably. This is a question of fact and one that is 

capable of resolution by an examination of the circumstances of the particular case. Adding causation 

into the mix gives no assistance.272  

Smith suggests that the best explanation of mitigation rule would be as one aspect of the general 

concept of remoteness; the reasonable plaintiffs cannot recover for losses they could have avoided by 

reasonable action as such losses are too remote. They are too remote because when determining which 

losses are reasonably contemplated as a result of breach, the background assumption is that the rele-

vant parties will act reasonably. Mitigation is just what reasonable people normally do.273 However, 

Bridge argues that remoteness is concerned with a hypothetical prediction ex ante of the consequence 

of breach, and is a question of law. Whereas, the questions of mitigations are invariably concerned 

with a factual assessment of the quality of the plaintiff’s behavior in the circumstances in which he 

was placed.274Remoteness therefore seems not be the best way to interpret mitigation doctrine.  

The mitigation doctrine also can be seen as an implicit ‘duty’ accepted by the claimant at the time 

of contracting. The assumption is that the contractual parties would agree in advance to minimize the 

joint cost of adjusting to prospective contingencies.275  From an ex ante efficiency prospective, the 
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mitigation principle requires each bargainer to extend efforts to discover, share and act on relevant 

information so as to minimize the joint cost of providing performance or its equivalent. Thus, as ra-

tionale parties, they will agree to put the mitigation rules into the contract even not expressly. Limiting 

the damages to the cost of substitute transaction plus any difference in value between the original per-

formance and the sub-performance could lower the price of the original contract, since the existence of 

mitigation rule diminishes the transaction costs of explicit ex ante risk allocation. Thus a legal regime 

in which a promisee must mitigate does not impose any involuntary obligation on the promisee; rather, 

it makes him beneficiary of an efficient contract with terms he chose.276 From an ex post prospective, 

the doctrine of mitigation also helps to protect the economic waste of the whole community. The ‘eco-

nomic efficiency’ approach is accepted by some authors as a policy reason to encourage the claimant 

to mitigate his loss from the breach.277 However, since there is no solid definition of ‘economic waste 

and efficiency’, while the idea may help explain certain basis of mitigation, it hardly amounts to a uni-

versal explanation. 

As a result, Bridge’s argument may be preferred. He decides that ‘no single one sufficiently ex-

plains the requirement of mitigation as a general rule. A particular case may possibly be rationalized 

according to just one of these factors; more commonly, a variety of them will provide a better explana-

tion.’278 

 

2.4.3.3. Avoidable Loss and Reasonable Measures 

 

To determine whether a loss is avoidable, the question would be whether the aggrieved party has 

acted, or has failed to act, reasonably.279 ‘It is plain that the question of what is reasonable for a person 

to do in mitigation of his damages cannot be a question of law but must be one of fact in the circum-
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stances of each particular case.’280 The standard of reasonableness to be applied to the decision of the 

innocent party is not a high one.281 The plaintiff was not under any obligation to do anything other 

than in the ordinary course of business,282 nor needed him to spend risk money.283 It is not the injured 

party’s duty to minimize the damages in a way which would impair his commercial reputation,284 or to 

embark on complicated and difficult litigation in order to protect the defendant from the consequences 

of his own carelessness.285 Although the claimant has to mitigate the loss of the defendant’s as well as 

his own interest in mind; he is not bound to nurse the interests of the defendant.286  

To determine whether a measure of mitigation is reasonable, two controversial circumstances 

should attract more attention. The first one is the anticipatory breach. When the contract has been bro-

ken before the time of performance, the time of mitigation would be regarded in reasonable time after 

acceptance of anticipatory breach, or until the expired date of performance where the breach is not 

accepted. An anticipatory repudiation by one party does not constitute a breach of contract until ac-

cepted by the other party. Where a party repudiates a contract, the other party has an option to accept 

or not to accept the reputation. If he does not accept it there is still no breach of contract, and the con-

tract subsists for the benefit of both parties and no need to mitigate arises. 'If the repudiation is accept-

ed this results in an anticipatory breach of contract in respect of which a suit can be brought at once for 

damages, and although the measure of damages is still prima facie assessed as from the date when the 

defendant ought to have performed the contract, this amount is subject to being cut down if the claim-

ant fails to mitigate after his acceptance of the repudiation.'287 For example, in a sale of goods case, 

with un-acceptance of repudiation, the innocent buyer is able to claim the normal damages based on 

the market price at the day of delivery.288 He would not be liable to mitigate his losses until that day. If 
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the repudiation has been accepted, his damages would limit to the lower price at which it was shown 

that he could have bought equivalent goods in market before the due date of delivery.289   

The claimant does not need to mitigate the loss by accepting the repudiation and sue for damages. 

He can instead, if he is able to do so without the defendant’s help, perform his side of the contract and 

claim in debt for the contract price, even though this involves incurring expense which is regarded 

useless.290 However, the continuing of the performance subject has two limits: first, if the injured party 

has no ‘legitimate interest’ in performing the contract rather than claiming damages; he would not be 

allowed to saddle the other party with an additional burden without benefit to himself.291 In Anglo-

African Shipping Co v Mortner292 and Reichman v Beveridge293, the legitimate interest limitation is 

widely interpreted as: it is thought that only if damages are shown to be inadequate or to be uncertain 

should the innocent party be entitled to claim in debt294. As Lord Denning said, in suing for money 

payment, the plaintiff actually is seeking to enforce specific performance of the contract,295 and with-

out inadequacy and uncertainty a decree of specific performance would never be allowed. It is eco-

nomic waste to allow the innocent party to continue a performance unwanted by the other party with-

out benefit himself. 296 The second limitation is that a contracting party may not be able to perform his 

side of the contract without some degree of intervention on the part of the other contracting party. As 

Lord Reid held in Hounslow London Borough Council v Twickenham Gardam Developments, ‘an in-

nocent party is unable to complete the contract and earn contract price without the assent or coopera-

tion of the other party’.297 

The other controversial circumstance is where there is a re-offer sent by the breaching party. By 

case law, where the claimant has been wrongfully dismissed he need not accept an offer of re-

employment from his former employer if: the new work would involve a reduction in statues; or em-

ployment elsewhere would be more likely to be permanent; or the claimant has no confidence in his 
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employers because of their past treatment to him.298 However, in a commercial contract, normally the 

reoffer may be easier to be seen as an act of mitigation which should be taken by the claimant.299 In 

Payzu v Saunders, Scrutton J said that in certain cases of personal service it may be unreasonable to 

consider an offer from the other party who has grossly injured him; but in commercial contracts, it is 

generally reasonable to accept an offer from the party in default.300 The judgment of The Solholt goes 

even further in that it requires the claimant not merely to consider a further offer by the defendant but 

to seek out a further offer himself.301 The injured party in deciding whether to accept the re-offer 

would be fully entitled to consider the terms in which the offer was made and all the circumstances of 

the case.302 But if he refuses to take an offer which is clearly to his advantage to do so, the injured 

buyer has only himself to blame for losing out.303  

The approach was criticized by Bridge. He argues that the plaintiff might prudently have riposted 

that the defendant’s offer would not truly have mitigated the plaintiff’s damages.304 Moreover, if the 

reoffer has been sent between the contract and delivery dates, the goods are not suffering damage: 

there is merely market movement, which works to the advantage of the seller on a falling market and 

to the advantage of the buyer on a rising market.305 McGregor also contends that although the innocent 

party has only himself to blame for refusing a favorable re-offer from the party in breach, it surely 
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takes a step too far, if the re-offer requires the innocent party to seek out the breaching party with a 

further proposal.306 

 

2.4.3.4. Avoided Loss and Off-setting Gains 

 

  The avoided loss is not simply representing the result of the injured party carrying out his so-

called duty to avoid loss, but where he has gone farther than he needs and has avoided more loss than 

the dictates of the law required of him.307 In British Westinghouse,308 Viscount Haldane laid down that 

‘when in the course of his business he (the plaintiff) has taken action arising out of the transaction, 

which action had diminished his loss, the effect in actual diminution of the loss he has suffered may be 

taken into account, even though there was no duty on him to act.’309 Where an action is ‘a continuous 

dealing’310with the original transaction, it will be considered as a mitigation. In addition, the course 

taken to protect the plaintiff himself also has to be a proper one in ordinary course of business, and ‘in 

fact did take whether bound to or not, a jury or arbitrator may properly look at the whole of the facts 

and ascertain the result in estimating the quantum of damage’.311 In other words, the avoided loss is a 

direct result of the claimant by the action taken to avoid the consequences of the breach in an ordinary 
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course.312 The main question here is what subsequent transactions of the claimant can be regarded as a 

continuous dealing of the breach? 

The general rule, McGregor suggests, is that a benefit accruing to the plaintiff ought generally to 

be taken into account as an offsetting gain which reduces the damages otherwise recoverable, if it aris-

es out of the mitigation act itself.313 This rule can be seen as another way to express Viscount Hal-

dane’s requirement that the transaction giving rise to the benefit ‘must be one arising out of the conse-

quence of breach’. For example, in sale of goods contract, the benefit coming through the acquisition 

of a substitute generally can be regarded as an offsetting gain.314 The similar authorities can be found 

also in the cases of building contracts315 and charter parties316. 

In some circumstances, however, the sub-activity by the injured party, even arising out of breach, 

cannot be brought into account. Where there is an available market for the subject-matter of the con-

tract, the doctrine of mitigation would ask the claimant reasonably to go to the spot market and to ob-

tain the substitute performance. If he does so, he will be entitled to recover as damages the difference 

between the price under the substitute transaction, which is the market price, and the contract price. In 

this way, the claimant can obtain performance interest at the price which was agreed in the contract 

instead of the performance as such.317  If the claimant gets the sub-performance with a price higher 

than the market price, the defendant is able to defend that the claimant does not mitigate his loss in a 

reasonable way.  
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This principle is established by sales cases.318 In sales, generally the price of the sub-contract is 

irrelevant and an award of the full difference between the contract and current market price is appro-

priate.319 It is likely that where there is a market available for the injured party at breaching date, the 

consequent transaction of the breach would be to resell or repurchase as soon as possible in that mar-

ket. If the injured party does not do so, the later actions by way of buyer’s substitute purchase or sell-

er’s resale are to be ignored.320 If the claimant buys later when the market has fallen or sells later when 

the market has risen, that this gain to the claimant should redound to his advantage and not be brought 

in so as to reduce his damages. This principle is held by Jamal v Moolla Dawood321 and Campbell 

Mostyn (Provisions) Ltd v Barnett Trading Co322.  In the view of McGregor, the reason for not taking 

these sub-dealings into account is that they are actually independent transactions with the original con-

tracts. Without immediate reactions to the breach on the date of breach or the date the breach should 

have been known, the decisions of the further dealings do not result from the breach of contracts but 

from the claimants’ assessment of the market.323 In The Elena d’Amico,324 the principle behind the sale 

cases was explained at first instance by the now Lord Goff in the context of a contract of carriage of 

goods by sea. It is submitted that the principles enunciated in sales case also apply to other contract 
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involving any form of property where there is a need to consider disposal of property or acquisition of 

alternative property after breach.325   

Both Jamal and Campbell, however, were distinguished by an unusual case Pagnan & Frantelli v 

Corbisa Industrial Agropacuaru Ltd, where a buyer, having initially rejected goods because of their 

defective quality, later accepted them after negotiating a reduced price which was less than the market 

price for similar goods at the date of the seller's breach. The Court of Appeal held that the prima facie 

market price rule in section 53(3) did not apply because the buyer had suffered no loss.326 This case 

was unusual because the sub-purchase was between the self-same buyers and sellers, and it related to 

the self-same goods that were the subject-matter of the original contract. Moreover, the tribunal found 

that the sub-purchase was not an independent or disconnected transaction but formed part of a contin-

uous dealing between the parties.327Thus, this case does not reverse the normal principle which Jamal 

and Campbell established. 

  

2.4.3.5. Conclusion  

 

Although no single one sufficiently explains the requirement of mitigation as a general rule, the 

‘duty’ of mitigation is still applied as an important rule to restrict damages. The mitigation doctrine 

deprives the claimant’s recovery for avoidable loss and avoided loss, and allows him to recover the 

losses incurred in reasonable attempts to avoid loss. The determination of avoidable loss depends on 

the court’s consideration of what reasonable step should be taken by the injured party. The standard of 

reasonableness is not a high one. For example, in the cases of anticipatory reputation, generally, the 

claimant does not have to mitigate the loss by accepting the repudiation and suing for damages. He can 

perform the contract continually, although this involves incurring expense. Additionally, the case law 

held that the injured party only has to take the favorable re-offer from the breaching party.  The avoid-

ed loss is a direct result of the claimant by the action taken to avoid the consequences of the breach in 

an ordinary course. The benefit of the injured party which has to be considered as an offsetting gain 
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which reduces the damages, if it arises out of the mitigation act itself. However, the actual sub-activity 

by the injured party is normally not brought into account, where there is an available market for the 

subject-matter of the contract. The doctrine of mitigation asks the claimant reasonably to go to the spot 

market and to obtain the substitute performance. If the claimant gets the sub-performance with a price 

higher than the market price, this sub-activity can be seen as mitigation in an unreasonable way. 

 

2.5. Discussion 

 

From the law and analysis described in this chapter, it may be reasonable to argue that the philos-

ophy of compensatory principle in English law of damages is not as clear as it might be.328 The con-

tractual damages rules show a subtle conflict between the legal certainty and fair recovery of claimant. 

Generally, the legal certainty is placed as a more important policy than the latter one, because the legal 

practice needs a clear and certain way to assess damages in order to encourage the parties to settle 

their contractual conflict themselves instead of claiming to the court. For example, the starting point of 

damages assessment under the case law is not to consider what the specific losses of the claimant are 

in the very case, but to regard to what losses would naturally, reasonably result from this kind of 

breach of contract. The importance of legal certainty was developed from the continually expanding 

commerce in the 19th century. The need for predictability—an important requirement of the rational, 

calculating business world—and uniformity in the law was growing. The subjectivity of the judgment 

and the use of informal and internal criteria could not satisfy that need.329 It is submitted that since the 

assessment of damages is treated as a matter of law rather than factual discretion, the damages rules 

would not be made by courts for every specific dispute.330 The demand of certainty was also one of the 

reasons as to why the court restricted the jury’s discretion of awarding damages in Hadley v Baxen-

dal.331  
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This perspective, however, has been challenged by some judgments. From the previous descrip-

tion and analysis, it can be argued that, for the test of remoteness, neither the ‘not unlikely’ test nor the 

risk management approach can bring a certain standard for the courts to determine whether a type of 

loss is too remote or not. The general ‘not unlikely’ test provides the court discretion in order to make 

a fair decision from its own view.  In the case of loss of chance, the courts also have the discretion to 

give a fair number representing the value of the lost chance. In addition, it is submitted that the award-

ing of gain-based damages should be justified on a case by case basis. The tendency deviated from 

legal certainty could be found from the demise of restriction of non-pecuniary loss. As a result of the 

Ruxley case, the court was intending to award non-pecuniary damages in the case where there is no 

physical inconvenience and discomfort caused by the breach, and where the term broken by the de-

fendant is not an ‘important’ one in the contract to provide pleasure and freedom from distress. Alt-

hough the amount of the non-pecuniary damages is usually a mere guess work, it shows the willing-

ness of the court to avoid under compensation of the claimant when the value of the losses is unverifi-

able. The example of this deviation is the Golden Victory in which the Court of Appeal held that the 

consideration of certainty had to yield to the greater importance of achieving an assessment of damag-

es and compensation which more accurately reflects the actual loss which the owner can be seen to 

have suffered as a result of the charterer’s repudiation.332 Although this judgment leads a lot of debates, 

it cannot be denied that the importance of legal certainty has been diminished under the English con-

tract law.  

 

2.6. Conclusion 

 

This chapter describes the assessment and restriction of damages under English contract law. 

First, the description of damages assessment starts with the choice of courts between ‘different in val-

ue’ and ‘cost of cure’ damages. It can be argued that the ‘cost of cure’ has already been recognized by 
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English law333, but mostly in a hypothetical way. Second, this work addressed the general measure of 

damages in breach of contract under English law, namely the market rules which bases on the pre-

sumption that the claimant’s normal loss is the differences between the contract price or the value of 

property, money or services that the claimant should have received under the contract, and either the 

market values of what he does receive or the market value of what he would have received but for the 

breach. When the market is not in existence or when the specific subsequent usage of the performance 

has already be contemplated by the defendant at the time of contracting, the market rule assessment 

will be replaced by the concrete measure which seeks to recover the exact real losses of the claimant, 

such as the loss of business profits and the reasonable expenditure incurred by the claimant as a result 

of the breach. English law also gives a claimant a right to choose between claiming for out-of-pocket 

expenses and measure of performance interest damages. In addition, this chapter discusses the assess-

ment of the loss of chance, non-pecuniary loss and gain-based damages.  

In addition, the amount of damages can be limited by the restriction rules. The main restriction 

doctrines under English contract law are remoteness, causation, and mitigation. Firstly, the general test 

of remoteness is to consider whether a type of loss should be a ‘not unlikely’ result of the breach and 

whether it should be within the defendant’s actual or imputed knowledge. However, since there is no 

certain standard to answer above questions, the judgments of cases often show the court’s considera-

tion of achieving a fair result. Secondly, the causation chain between the breach and the loss can be 

broken by the wrongful third party conduct, the unreasonable conduct of the claimant and the unpre-

dictable acts of God. If the intervening event is foreseeable, the causation chain will not be broken. 

The injured party is not entitled to recover the losses which are not caused by the breach.   Thirdly, 

under the doctrine of mitigation, the claimant is not entitled to his loss which is avoidable by reasona-

ble measures or which has been avoided by proper dealing continuously within the original contract.  

The contractual damages rules show a subtle conflict between the legal certainty and fair recov-

ery of the claimant. Normally, the legal certainty may play a more important role than fairness. How-

ever, this perspective has been challenged in some cases. Although the legal certainty is still an im-
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portant value, the damages rule may have to include a degree of flexibility and open-ended points and 

to leave much to the court’s discretion.334 
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3. The Rules of Damages under the CISG 

 

3.1. Introduction  

 

This chapter first analyses the definition of damages and the principle of full compensation under 

the CISG. Second, it describes the different methods of damages assessment under the CISG and ad-

dresses the problem of recovering some specific heads of loss which may arise in international com-

mercial contracts, for instance, the loss of profit, the loss of chance and the loss of non-pecuniary in-

terest. Thirdly, the restrictions of damages, such as foreseeability and mitigation, are explored. Based 

on the analysis above, this chapter concludes that the damages rules in the CISG may lead judges to 

take more effort to achieve a fair awarding of damages. However, to some extent, they may undermine 

the legal certainty.  

The rules of damages assessment in the CISG are Article 74, 75, 76 and 77. Article 74 governs 

the general scope of compensation for the breach of contractual obligations335. It contains two princi-

ples: the principle of full compensation and restriction of damages by the foreseeability rule. The first 

stipulation of this article provides that all losses suffered by the aggrieved party due to the breach are 

recoverable under the CISG. The second stipulation limits the recovery to the losses which are foresaw 

or could have foreseen by the breaching party at the time of contract conclusion.336  

When the contract is avoided, Article 75 and 76 set out two alternative damages assessment for-

mulas. Article 75 provides a concrete calculation of damages. The damages can be assessed as the 

‘difference between the contract price and the price in a substitute transaction which he has entered 

into after the contract was avoid’.337 Article 76 stipulates an abstract calculation which assesses the 

damages as the difference between the contract price and a current price when he does not conduct a 
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substitute transaction after the avoidance of the contract.338 Article 77 requires the injured party to mit-

igate his losses. Damages can be reduced if the injured party fails to take reasonable measures to miti-

gate the loss. The reduction is in the amount by which the loss should have been mitigated.339 These 

rules apply to both buyers and sellers and are available whenever a party to the contract fails to per-

form any of his obligations under the contract or the CISG.340  

Also, there are other articles which can also affect claims for damages. For example, the first sen-

tence of Article 4 limits such claims to those of the buyer and the seller; Article 5 indicates that the 

convention does not apply to damages claims for death or personal injury caused by the goods to any 

person. Article 78 enables a party to place interest on the price and any other sum that is in arrears if 

his counterparty fails to pay. Although it has been argued that under the CISG, interest is something 

distinct from damages,341 the award of interest may affect the total amount of damages in the case of 

non-payment and delay payment. Article 79 excuses a breaching party from payment of damages (but 

not from other remedies) if he proves that his failure of performance was due to an impediment be-

yond his control and that he could not reasonably be expected to have taken the impediment into ac-

count at the time of contracting or to have avoid or overcome it or its consequences. Article 80 indi-

cates that the liability of damages may be reduced since the non-performance was caused by the in-

jured party’s act or omission.  

In this chapter, Article 74 to 77 will be discussed. To a limited extent, other articles which also 

have a bearing on the assessment of damages may be mentioned and analyzed if needed. The relevant 

articles under the UNIDROIT Principles of International Commercial Contract (UNPICC), the Princi-

ples of European Contract Law (PECL) and the Draft Common Frame of Reference (DCFR) will be 

used to interpret the CISG articles in this chapter. The reason is that these sets of rules are built on 

comparative studies and therefore warrant a certain probability to produce internationally acceptable 

understanding of the Convention. They were able to build on the work of the CISG and to learn from 

                                                   
338 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1036. 
339 2008 UNCITRAL Digest of case law on the United Nations Convention on the International Sale of Goods, 

<http://www.cisg.law.pace.edu/cisg/text/digest-art-77.html>, accessed at 24-02-2015.  
340 Jeffrey Sutton, ‘Measuring Damages under the United Nations Convention on the International Sale of 

Goods’, 50 Ohio State Law Journal (1989), 737-752.  
341 Barry Nicholas, Bianca-Bonell Commentary on the International Sales Law, (Giuffrè, Milan, 1987), 568-571, 

<http://www.cisg.law.pace.edu/cisg/biblio/nicholas-bb78.html>, accessed at 03-02-2013. 
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any mistakes made.342 These instruments may provide indication for the development of law and serve 

as an additional argument for the solution advocated in gap-filling. However, they cannot replace the 

mandate under Article 7(1) to interpret the CISG autonomously and to develop uniform solutions, and 

are not principles ‘on which [the CISG] is based’ as required by the wording of Article 7(2). 343 In ac-

cordance with the interpretive canon required by Article 7(1) and 7(2), the matters which can be ex-

pressly settled by the Convention will be examined based on the wording and commentaries of the 

Convention. The matters which cannot be expressly settled but are governed by Convention, will be 

analyzed on the ground of the references of both CISG and the other instruments. If the matters cannot 

be settled under CISG, but are in the application scope of the CISG, then the other instruments will be 

referred to, to understand and solve these problems.344 

 

3.2. Definition of Damages under the CISG 

 

CISG does not stipulate definition of damages. One author defined it as a monetary compensation 

for loss suffered by the injured party.345 Specifically, the fundamental rule in Article 74 makes three 

basic decisions of damages under the CISG. ‘First, damages are always monetary compensation. Sec-

ond, the loss to the party affected must have been caused by the other party’s breach, whether this was 

a result of a late or non-conforming performance or of no performance at all, or because the goods are 

directly or partly unusable because they are burdened with third-party claims. Finally, the only damag-

es that must be compensated are those which the party in breach foresaw or ought to have foreseen at 

the time of the conclusion of the contract.’346 From this provision, it may be possible to say that the 

main purpose of damages is to compensate the injured party. The aim of compensation is to recover 

                                                   
342 Roy Goode, Herbert Kronke, Ewan Mckendrick, Transnational Commercial Law, (Oxford University Press, 

Oxford, 2007), 294. 
343 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 133,139.  
344 John Felemegas, An International Approach to the United Nations Convention on Contracts for the Interna-

tional Sale of Goods (1980) as Uniform Sales Law, 

<http://www.cisg.law.pace.edu/cisg/biblio/felemegas14.html>, accessed at 07-01-2015.  
345 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 17. 
346 Peter Schlechtriem, ‘Uniform Sales Law - The UN-Convention on Contracts for the International Sale of 

Goods’, <http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem-74.html>, accessed at 30-04-2015.  

http://www.cisg.law.pace.edu/cisg/biblio/felemegas14.html
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the losses suffered by the injured party. Article 74 does not include any other damages than compensa-

tive damages, such as nominal damages, punitive damages or gain-based damages.  

Article 74 provides the principle of full compensation.347 The first sentence of Article 74 provides 

that the scope of damages compensation is ‘the loss, including the loss of profit, suffered … as a con-

sequence of the breach’. The promisee is entitled to be fully compensated for the entire losses suffered 

as a result of the breach of contract in view of the particular purpose of the contract.348 The ‘full com-

pensation’ principle derives from Roman law, where recoverable losses were classified as both dam-

num emergens (actual loss) and lucrum cessans (lost profit),349 namely, the entire recoverable loss may 

include both the loss which promisee actually suffered and his net gains prevented. The concepts of 

damnum emergen and lucrum cessans are also the basis of some civil law systems for damages award-

ing. Sometimes, they are described as equivalent to reliance and performance interest damages under 

the common law.350 However, such a characterization can be misleading. Lucrum cessans is necessari-

ly a performance interest loss. But damnum emergens may be either a reliance or performance interest 

loss.351 For example, if an injured buyer buys substitute goods in the market with higher price than the 

original contract, the difference between contract price and market price is his actual loss suffered. 

This difference can represent the performance interest of the injured buyer, since the value he wants to 

get from the contract is the market value of the goods at the time of performance.  

Many commentaries state that the principle of full compensation under the international instru-

ment is in line with the principle of performance interest protection under English contract law.352 

These two principles share the same basic philosophy of the statement the ‘action of damages which is 

                                                   
347 Calculation of Damages under CISG Article 74, <http://cisgw3.law.pace.edu/cisg/CISG-AC-op6.html>, ac-

cessed at 09-01-2013; see also Chengwei Liu, ‘Remedies for Non-performance: Perspectives from CISG, UNI-

DROIT Principles & PECL’, <http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#13-2>, accessed at 

07-01-2015. 
348 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1001, 1005. 
349 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 26. 
350 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1000-1001. 
351 John Gotanda, Damages in Private International Law, 326 Recueil des cours 73 (Hague Academy of Interna-

tional Law, Martinus Nijhoff Publishers, 2007), 14. 
352 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1005; see also, Djakhongir Saidov, The Law of Damages in Interna-

tional Sales: the CISG and other International Instruments, (Hart Publishing, Oxford, 2008), 26; Peter 

Schlechtriem and Petra Butler, UN Law on International Sales, (Springer-Verlag, Berlin Heidelberg, 2009), 210. 
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to place the injured party in the same economic position he would have been in if the contract has been 

performed’.353 Saidov argues that a convenient way to interpret the relationship between these princi-

ples may be to view them as the aim and means. The protection of the performance interest can be 

seen as the aim that damages seek to achieve, while the principle of full compensation is treated as 

means of achieving that aim.354 This interpretation can also be found in the comments to the CISG ad-

visory council opinion, which states that Article 74 is designed to give the aggrieved party the benefit 

of the bargain. To achieve this purpose, this article is to be construed to compensate all harm suffered 

as a result of breach.355  

 

3.3. Assessment of Damages 

 

3.3.1. General 

 

The general assessment should be in line with the principle of full compensation and aim to pro-

tect the performance interest of the injured party.356 This section will analyse methods of damages cal-

culation under Article 75 and 76 CISG.357 The assessment of some specific losses is calculated under 

the general provision of Article 74.  

                                                   
353 Secretariat Commentary on article 70 of the 1978 Draft, 

<http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-74.html>, accessed at 09-01-2013. Except for chang-

ing "which" to "of which" in its last clause, CISG article 74 is identical to 1978 Draft article 70.  The Secretariat 

Commentary on 1978 Draft article 70 should therefore be relevant to the interpretation of CISG article 74. 
354 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 27. 
355 Calculation of Damages under CISG Article 74, <http://cisgw3.law.pace.edu/cisg/CISG-AC-op6.html>, ac-

cessed at 09-01-2013. 
356 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 171-172. 
357 Article 75 provides that ‘if the contract is avoided and if, in a reasonable manner and within a reasonable time 

after avoidance, the buyer has bought goods in replacement or the seller has resold the goods, the party claiming 

damages may recover the difference between the contract price and the price in the substitute transaction…’. 

Article 76 stipulates that ‘if the contract is avoided and there is a current price for the goods, the party claiming 

damages may, if he has not made a purchase or resale under article 75, recover the difference between the price 

fixed by the contract and the current price at the time of avoidance…’ ‘If, however, the party claiming damages 

has avoided the contract after taking over the goods, the current price at the time of such taking over shall be 

applied instead of the current price at the time of avoidance.’ ‘The current price is the price prevailing at the 

place where delivery of the goods should have been made or, if there is no current price at that place, the price at 

such other place as serves as a reasonable substitute, making due allowance for differences in the cost of trans-

porting the goods.’ The similar articles can be found in UNPICC, PECL and DCFR, see Article 7.4.5 and 7.4.6 

UNPICC; Article 9:506 and 9:507 PECL and Article III-3:706 and III-3:707 DCFR. 
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The assessment under Article 75 can be referred to as a ‘concrete’ method of calculation, because 

it requires the examination of the claimant’s actual circumstance. On the other hand, the measure of 

Article 76 is an ‘abstract’ method which bases on the presumption that the claimant’s damages consist 

of the difference between original contract price and the so-called current price.358 Article 75 and 76 

CISG can be traced back to Article 84 and 85 ULIS. ‘However, ULIS places abstract calculation of 

damages using the market price rule (Article 84) before concrete calculation of damages by reference 

to a substitute transaction (Article 85), whereas the Convention makes concrete calculation of damages 

the primary method and abstract calculation of damages using the market price rule is subsidiary to it. 

That indicates the change in the relationship between the two rules.’359 ULIS treats abstract assessment 

of damages under the current price rule as having the same standing as concrete assessment of damag-

es, so that the promisee is free to choose between those methods of assessment where the goods have a 

current price. But Article 76 clearly provides that calculation under the current price is only applied if 

the promisee has not concluded a substitute transaction.360 

If there is no reasonable substitute transaction and no current price of the goods, the calculation 

formulas under Article 75 and 76 will be replaced by the general formula of Article 74. For example, 

when an aggrieved seller’s supply exceeds demand for the goods (lost volume), without the buyer’s 

breach, he would have been able to make two sales. Thus, the late sale cannot be seen as a replacement 

of the original contract, and there is no market for the seller to hypothetically resell his goods in order 

to fix a current price.361 The damages of the injured seller can only be calculated under Article 74. The 

general rule can also be applied to the cases when the injured party does not avoid the contract, for 

example, in some cases of non-confirming delivery and delayed delivery. In addition, the aggrieved 

party can choose to claim under Article 74, even though he is entitled to claim under Articles 75 and 

                                                   
358 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 171. 
359 Match-up of CISG article 75 with ULIS provisions, 

<http://www.cisg.law.pace.edu/cisg/text/matchup/matchup-u-75.html>, accessed at 24-01-2013. 
360 Match-up of CISG article 76 with ULIS/ULF provisions, 

<http://www.cisg.law.pace.edu/cisg/text/matchup/matchup-u-76.html>, accessed at 24-01-2013. 
361 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 215. 
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76. Articles 75 and 76 do not replace Article 74 but supplement and work in connection with it.362 An 

aggrieved party can retain the right to claim further damages under Article 74 in addition to the claim 

under Article 75 and 76. 

Article 74 gives no indication of the time when the losses are measured. One commentary states 

that the damages should be assessed at the time of the court or tribunal deciding. This prevents a re-

duction in the value of compensation due to a rise in prices between the moment of the occurrence of 

the damage and date of the final and binding decision by the court or tribunal on the damages claim.363 

Also, Article 74 does not specifically describe the appropriate method to determine ‘the loss ... suf-

fered ... as a consequence of the breach’. The court or arbitral tribunal has to calculate the loss in the 

manner best suited to the circumstances in order to compensate the injured party.  

The assessment under Article 74 can also be seen as a concrete calculation. For instance, ‘where 

the breach by the buyer occurs before the seller has manufactured or procured the goods, Article 74 

would permit the seller to recover the profit which he would have made on the contract plus any ex-

penses which he has incurred in the performance of the contract. The profit lost because of the buyer's 

breach includes any contribution to overhead which would have resulted from the performance of the 

contract.’ ‘Where the seller delivers and the buyer retains defective goods, the loss suffered by the 

buyer might be measured in a number of different ways. The buyer is authorized to claim damages 

equal to the difference of the value of the goods as contracted and the value of the defective goods re-

ceived. He may also claim loss of profit. If the buyer is able to cure the defect, his loss would often 

equal the cost of the repairs. If the goods delivered were machine tools, the buyer's loss might also 

include the loss resulting from lowered production during the period the tools could not be used.’364  

This chapter respectively analyses both the abstract method under Article 76 and the concrete as-

sessment of damages under Article 75 and the recovery of some specific losses under Article 74, such 

as loss of profit, the expenditure of the injured party, loss of chance and the non-pecuniary loss.   

                                                   
362 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. 
363 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1018. Compares with Knapp’s argument that the damages 

should be assessed at the time when the loss is occurred and when it is ascertained.   
364 Victor Knapp, Bianca-Bonell Commentary on the International Sales Law, (Giuffrè, Milan, 1987), 538-548, 

<http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb74.html>, accessed at 14-02-2013. 
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3.3.2. Abstract Method of Damages Assessment 

 

3.3.2.1. General 

 

Article 76 calculates damages abstractly by reference to the current market price. The awarding 

damages under Article 76 is the difference between the contract price and ‘current price’ at the time of 

avoidance or at the time of taking over the goods, if the party claiming damages has avoided the con-

tract after taking over the goods. The current price is the price at the place where the goods should be 

delivered. If there is no such price at that place, it is the price at another place which serves as a rea-

sonable substitute. The current price damages require neither proof of expectation, foreseeability nor 

any actual loss, beyond the change in actual current price.365 For example, a seller who is liable to pay 

damages for his non-performance is precluded from invoking that the buyer does not actually need the 

goods, has not re-purchased them, or is not liable for his customers despite not having delivered the 

goods to them.366 This depersonalized method assumes that it is possible for an injured party to make a 

substitute transaction at the current price as soon as he avoids the original contract. If he does so, the 

breaching party must bear the costs of a substitute transaction. If he does not do so, however, the party 

in breach should not gain an advantage if the injured party has not carried out such a transaction but 

has instead taken another course of action.367 Ultimately, Article 76 ensures that the promisee receives 

a minimum of damages.368 This hypothetical transaction can be seen as fulfilling the requirement to 

mitigate the loss in a reasonable way. Under exceptional circumstances, the breaching party may de-

mand further reduction under Article 77, if he is able to show that the injured party could have made a 

more advantageous substitute transaction and he could have been reasonably expected to do so.369   

                                                   
365 Jonathan Yovel, ‘Comparison between provisions of the CISG (Measurement of Damages when Contract 

Avoided: Article 76) and the counterpart provisions of the PECL (Article 9:507)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html>, accessed at 03-02-2013. 
366 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1036. 
367 Ibid. 
368 Ibid. 
369 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1037. 
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There are four preconditions for the application of Article 76. The first one is that Article 76 ap-

plies only to cases where the contract has been avoided. The injured party has to declare avoidance 

under Article 26. Second, the aggrieved party has not concluded a reasonable substitute transaction. 

The CISG provides the concrete method as a starting point. Only when the actual substitute transaction 

has not been made, or the cover transaction cannot be seen as a truly, reasonable replacement of the 

original contract,370 the calculation method under Article 76 can be applied. Article 76 also applies in 

cases where it is impossible to determine with certainty whether a substitute transaction has been en-

tered into or which transaction was the resale or purchase contract in replacement of the contract 

breached.371 Third, the original contract must fix, expressly or implicitly, a price for the goods. Article 

76 requires the contract has an expressly or implicitly fixed a price for the goods. If there is no price 

fixed in the contract, Article 76 is inapplicable. The aggrieved party may claim damages under Article 

74.372 The most important precondition of the application of Article 76 is the existence of current price. 

If there is no current price within the meaning of Article 76, damages may be calculated under Article 

74.373 The factors of the determination of current price will be discussed respectively in the following 

part. 

 

3.3.2.2. Current Price and Market Price 

 

The assessment method of Article 76 can only be applicable if there is a current price for the 

goods in question. CISG provides that the current price is the price prevailing at the place where deliv-

ery of the goods should have been made. If there is no current price at that place, the price at such oth-

er place as serves as a reasonable substitute, making due allowance for the differences in the cost of 

transporting the goods. UNPICC stipulates a clearer meaning that the current price is the price general-

                                                   
370 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. ‘Where the aggrieved party has 

entered into a substitute transaction in an unreasonable manner, it is consistent with the design and purposes of 

the damages sections of the Convention to bar application of Article 75 and instead allow an aggrieved party to 

calculate damages abstractly under Article 76 or concretely under Article 74.’ 
371 Victor Knapp, Bianca-Bonell Commentary on the International Sales Law, (Giuffrè, Milan, 1987), 552-558, 

<http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb76.html>, accessed at 03-02-2013. 
372 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. 
373 Ibid. 
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ly charged for the goods delivered or services rendered in comparable circumstances at the place 

where the contract should have been performed. If there is no current price at that place, the current 

price at another place which appears reasonable is to be taken as a reference. From the provisions, the 

current price under the CISG can be defined as the price generally charged for the goods in the con-

tract description in the contract amount374 sold or bought under comparable circumstances in the trade 

concerned.  

The current price can be seen as ‘market price’, namely, the price at which the goods can be sold 

or bought in the relevant market.375 The existence of current price requires an objective basis for de-

termining the value of the goods and is not possible when the goods are valued based on subjective 

needs.376 The objective basis can be provided by a market with a variety of buyers and a variety of 

seller exchanging the same type of goods.377   

However, current price damages are available not only under market conditions. Although market 

price obviously provides a good indication for determining both the availability of current price dam-

ages and their amount,378 ‘current price’ and market price cannot be treated as always having an iden-

tical meaning. The meaning of current price may be broader than that of market price. The identifica-

tion of current price must be decided in the context of a particular case. If an aggrieved party cannot 

prove the existence of neither market-based nor other verifiable ways of determining prevailing cur-

                                                   
374 Text of Secretariat Commentary on Article 72 of the 1978 Draft 

[draft counterpart of CISG article 76]   [Damages in case of avoidance and no substitute transactions], 

<http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-76.html>, accessed at 11-02-2013. 
375 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 199; see also Ingeborg Schwenzer (eds.), Commentary on the UN Con-

vention on the International Sale of Goods (CISG), (3rd edn, Oxford University Press, Oxford, 2010), 1038, 

which equals the current price directly with market price. If there is no market price, claims have to be brought 

under Article 74. 
376 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. ICC Arbitration Case No. 8740 

of October 1996 (Russian coal case), <http://cisgw3.law.pace.edu/cases/968740i1.html>, accessed at 05-02-2013. 

In this case, the tribunal found that since the value of coal is dependent on numerous factors including the needs 

of the purchaser as well as shipping requirements, the value of coal is primarily subjective in nature and depend-

ent on the specific needs of the consumer and, therefore, there is no market value on which to award damages. 

Article 76 CISG cannot be applied, as there is in this trade no market institution which would guarantee that a 

market price could be established. The prices achieved in the individual case do not constitute market or current 

prices. 
377 ICC Arbitration Case No. 8740 of October 1996 (Russian coal case), 

<http://cisgw3.law.pace.edu/cases/968740i1.html>, accessed at 05-02-2013. 
378 Jonathan Yovel, ‘Comparison between provisions of the CISG (Measurement of Damages when Contract 

Avoided: Article 76) and the counterpart provisions of the PECL (Article 9:507)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html>, accessed at 03-02-2013.  
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rent prices, the claim of current price damages will be dismissed.379 The quotation whether there is a 

current price for the goods must be examined in each case as a question of fact in the light of all the 

circumstances of the particular case.380 

In addition, the current price needs not reflect all the terms of the avoided contract. For example, 

in the cases of anticipatory breach, the aggrieved party avoids the contract prior to the date that per-

formance was due. In a fluctuating market, there is no guarantee that the market price at the time of 

performance will be the same as the price at the time that the contract was avoided. Therefore, it may 

be appropriate to calculate damages based upon the current price at the time of avoidance for the 

goods in the futures market at the time of performance. If there is no futures market for the goods, the 

current price at the time of avoidance should be used to calculate damages even in the case of anticipa-

tory breach.381 Article 76 (1) should be read: the party claiming damages can demand the difference 

between the price agreed upon in the contract and the market price at the time of the avoidance of the 

contract for goods which are available at the time of delivery. Only if such prices for goods are not 

available should the market price for goods which can be delivered at the time of avoidance, be rele-

vant.382 

 

3.3.2.3. Relevant Place  

 

Article 76 (2) indicates the relevant place for determining the current price. The current price is 

previously the price at the place where the goods should have been delivered, whereas the UNPICC 

refer to the place where the contract should have been performed. The seller’s delivery obligation is 

provided by Article 31383 which provides that the place of delivery is the place for ‘handing the goods 

                                                   
379 Jonathan Yovel, ‘Comparison between provisions of the CISG (Measurement of Damages when Contract 

Avoided: Article 76) and the counterpart provisions of the PECL (Article 9:507)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html>, accessed at 03-02-2013. 
380 Victor Knapp, Bianca-Bonell Commentary on the International Sales Law, (Giuffrè, Milan, 1987), 552-558, 

<http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb76.html>, accessed at 03-02-2013. 
381 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. 
382 Peter Schlechtriem and Petra Butler, UN Law on International Sales, (Springer-Verlag, Berlin, Heidelberg, 

2009), 220. 
383 Article 31 CISG:‘If the seller is not bound to deliver the goods at any other particular place, his obligation to 

deliver consists: (a) if the contract of sale involves carriage of the goods - in handing the goods over to the first 
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over to the first carrier for transmission to the buyer’. It is a convenient place for a seller to measure 

current price when the buyer’s repudiation or breach prevents shipment. However, when a buyer right-

fully rejects after arrival and inspection it may be awkward and inadequate for the buyer to prove 

damages based on market levels in the seller’s country. 384 One commentary solves this problem by 

presuming that ‘a court may be able to substitute the price obtaining at the place of arrival of the goods 

where that is a more reasonable market for a hypothetical covering purchase’ on the ground of the 

flexibility provided by Article 76(2).385  However, another author says that this approach should not be 

allowed because the Convention’s express requirement, as to the use of current price at the place of 

delivery, cannot be ignored even if that would lead to a more sensible result than to be reached by 

strictly adhering to the text of the CISG.386 Furthermore, the buyer always has the possibility to avoid 

this problem by entering into a substitute transaction at the destination of the goods and to calculate 

his loss under Article 75.387 ‘Another option is to include in the contract a more predictable reference 

point for measuring the current market price by, for example, establishing a specific locale as the de-

terminative market’.388 

If there is not a current price at the place of delivery, the current price of comparable goods at an-

other place serves as a reasonable substitute. The UNPICC also provides that if no current prices exist 

at the place of performance, ‘the current price at such other place that appears reasonable to take as a 

reference’ should be used. The ‘reasonableness’ cannot be generally defined. One commentary sug-

gests to exam in each case from the point of view of an average merchant, in light of the justifiable 

                                                                                                                                                               
carrier for transmission to the buyer; (b) if, in cases not within the preceding subparagraph, the contract relates to 

specific goods, or unidentified goods to be drawn from a specific stock or to be manufactured or produced, and 

at the time of the conclusion of the contract the parties knew that the goods were at, or were to be manufactured 

or produced at, a particular place - in placing the goods at the buyer's disposal at that place; (c) in other cases - in 

placing the goods at the buyer's disposal at the place where the seller had his place of business at the time of the 

conclusion of the contract.’ 
384 John Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, (3rd edn, 

Kluwer Law International, The Hague, 1999), 452.  
385 Chengwei Liu, ‘Remedies for Non-performance:Perspectives from CISG, UNIDROIT Principles & PECL’, 

<http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#13-2>, accessed at 07-01-2015.  
386 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 204.  
387 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1039. 
388 Jeffrey Sutton, ‘Measuring Damages Under the United Nations Convention on the International Sale of 

Goods’, 50 Ohio State Law Journal (1989) 737-752, <http://www.cisg.law.pace.edu/cisg/biblio/sutton.html>, 

accessed at 06-02-2013. 
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interests of both parties.389 Another one states that a place is reasonable if it offers comparable condi-

tions and is the least disadvantageous for the party who is liable to damages.390  

When substitute pricing is applied, the cost of transporting the goods is to be taken into account. 

The existence of this clause expresses the strong ties of current price damages to those resulting from 

an actual substitute transaction. ‘The clause assumes that commerce, production and other activities go 

on, and that current price damages need be such as to in fact allow the aggrieved party to engage in 

some future transaction, even when that will no longer fall under the ‘reasonable time’ requirement of 

Article 75.’ 391 ‘The two mutually-exclusive mechanisms attempt to approach identical concerns, mak-

ing current-price damages appear less abstract than some other domestic laws’.392 

 

3.3.2.4. Relevant Time 

 

Under Article 76 (1), the relevant time to determine the current price is the time of contract 

avoidance, which is the moment in time when the avoidance is declared under Article 26.393 One 

commentary argues that it will not always be possible for an injured party to be in the position to find 

a substitute precisely on the date of avoidance and it seems fair that a reasonable period after the 

avoidance of the contract should still be regarded as meeting the requirement of the ‘abstract’ formu-

la.394 However, it may also suggest that, if a court or tribunal fails to examine whether there is a cur-

rent price at the date of avoidance, it fails to comply with the express wording of Article 76 (1).   

If the injured party has avoided the contract after taking over the goods, the current price at the 

time the goods were taken over is relevant, regardless of whether the buyer knew at the time of ‘taking 

                                                   
389 Victor Knapp, Bianca-Bonell Commentary on the International Sales Law, (Giuffrè, Milan, 1987), 552-558, 

<http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb76.html>, accessed at 03-02-2013. 
390 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1039. 
391 Jonathan Yovel, ‘Comparison between provisions of the CISG (Measurement of Damages when Contract 

Avoided: Article 76) and the counterpart provisions of the PECL (Article 9:507)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html>, accessed at 03-02-2013. 
392 Ibid. 
393 Only in some exceptions, if the obligor unambiguously and definitely declares that it will not perform its con-

tractual obligation, it would be a mere formality to require a separate declaration of avoidance of the contract 

from the obligee. 
394 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 206. 
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over the goods’ that there existed grounds to avoid the contract. This provision is designed to ‘prevent 

an avoiding buyer who has received delivery from manipulating the time of avoidance in order to in-

crease the seller’s liability’.395 The aggrieved buyer who has taken over the goods may not benefit 

from deferring avoidance speculatively until such time as a more favorable current price emerges.396 

The time of taking over, however, has been criticised from two perspectives. First, the injured party 

may not know the breach at the time the goods have been taken over. Thus, the party would not be put 

into a position of seeking a hypothetical replacement which is implied by the abstract formula.397 Sec-

ond, this provision is generally only applicable to the buyer. Sellers seldom avoid the contract after 

taking over the goods. Avoidance by sellers usually occurs while the seller still has possession of the 

goods when the buyer commits a fundamental breach by failing to pay or failing to establish a letter of 

credit.398 

 

3.3.3. Concrete Method of Damages Assessment  

 

3.3.3.1. General  

 

The concrete calculation of damages is governed by Article 74 and 75 CISG. When the contract 

has been avoided, an injured buyer can claim the difference between the original contract price and the 

higher price of the substitute purchase in the case of non-delivery, while, an aggrieved seller is able to 

claim the difference between the contract price and the lower price of replacing the sale in the case of 

non-acceptance. The concrete method looks to the claimant’s actual situation after the breach. ‘The 

purpose of Article 75 is to ensure that the aggrieved party will receive the benefit of the bargain of the 

avoided contract if the aggrieved party mitigates its damages by engaging in a substitute transac-

                                                   
395 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. 
396 Jonathan Yovel, ‘Comparison between provisions of the CISG (Measurement of Damages when Contract 

Avoided: Article 76) and the counterpart provisions of the PECL (Article 9:507)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html>, accessed at 03-02-2013. 
397 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 198. 
398 Ibid; see also, John Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, 

(3rd edn, Kluwer Law International, The Hague, 1999), 451. 

http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html
http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html


90 
 

tion’.399 Damages assessed under the concrete method will compensate the seller for loss of the mone-

tary profits he expects from the original contract. Since the seller sells for price, the price of sub-sale, 

the difference between the lower resale price and the original price, fulfils his monetary expectation. 

However, the concrete assessment can only protect the buyer’s expectation of getting the subject mat-

ters at an agreed price. The further loss of profit by using the subject matter is not recoverable on the 

ground of this method.400 If there has been no substitute transaction taken place or the resale or cover 

purchase is unreasonable, the calculation formula of Article 75 will be replaced by the general formula 

of Article 74. 

 

3.3.3.2. Assessment under Article 75 

 

Recovery of damages under Article 75 is available only if the contract has been effectively avoid-

ed by the aggrieved party.401 Substitute transactions concluded before avoidance do not fall within the 

coverage of Article 75. In this regard, a concern has been expressed that because the injured party is 

able to control the time of avoidance, there is a risk that it may engage in speculation at the expense of 

the breaching party. Such speculation can be countered by the mitigation rule which can require the 

injured party to avoid the contract at an earlier date if it is reasonable.402  

Under Article 75, the substitute transaction also must be a replacement for the avoided transac-

tion. The application of the concrete method of assessment requires a specific transaction which is ac-

tually made to replace the broken contract. This sub-transaction should be as a result of the failure of 

the original contract. If the original contract had been performed, this substitute would not have been 

made.403 This substitute transaction should be related to the original contract and to be able to secure 

                                                   
399 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. 
400 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 173-174. 
401 2012 UNCITRAL Digest of case law on the United Nations Convention on the International Sale of Goods, < 

http://www.cisg.law.pace.edu/cisg/text/digest-2012-75.html>, accessed at 24-01-2013.  
402 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 185.  
403 Ibid, 178.  
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the injured party’s interest in performance of the original contract.404 Where a party fails to establish a 

clear connection between a purported cover sale and the original contract that has been avoided, it 

cannot rely on Article 75 to calculate its damages.405  The sub-contract should be able to cover the in-

jured party’s performant interest. Its purpose, basic terms and characteristics must be identical with the 

original transaction to the extent of reasonableness.406 Also, the replacement should be made by the 

injured party. The cover transaction concluded by his customers could not form the basis for the in-

jured party’s claim under Article 75.407 

A true replacement transaction would not leave a party in the position in which it loses an addi-

tional unit of profit. If, after the avoidance of the original contract, an aggrieved party (especially an 

aggrieved seller) uses his own storage to perform another contract, which it could have performed at 

the same time as the first. This situation can be seen as a specific type of lost volume situation where 

there are two demands of goods but the aggrieved party only have one supply as a result of the non-

performance. Moreover, it is argued that a true replacement transaction must be concluded with an 

intention to substitute an original contract.408 Given that the true purpose of the goods in store was not 

to satisfy the orders that the original contract was intended to fulfil, they were not truly a replacement 

sale because by using them to meet the demand for one set of orders, the injured party lost an oppor-

tunity to satisfy the other orders it would have realised had there been no breach. Thus, the goods 

brought before the breach cannot be seen as within an intention to replace the breaching contract.     

A specific difficulty may occur when the courts or tribunals have to figure out a substitute trans-

action in cases where the injured party is involved in continuous trading with similar goods.  Theoreti-

cally, such a party has several options. He may identify a substitute transaction prior to engaging in it 

                                                   
404 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instruments, 

(Hart Publishing, Oxford, 2008), 174.  
405 2012 UNCITRAL Digest of case law on the United Nations Convention on the International Sale of Goods, < 
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B.V.), <http://cisgw3.law.pace.edu/cases/060719n1.html > accessed at 29-01-2013; see also, ICC Arbitration 
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by sending a notice to the breaching party. However, since the injured party may identify the transac-

tion which is most beneficial to him, the sub-transaction may not fulfil the requirement of ‘reasonable-

ness’.409 The injured party can also choose the first transaction after avoidance as the substitute. The 

breaching party, nevertheless, should be allowed to prove that the first transaction was not in fact a 

substitute transaction in accordance with Article 75.410  

In addition, a calculation of loss on the basis of Article 75 is permitted, only if the substitute 

transaction is carried out in a reasonable manner and within a reasonable time after the avoidance. This 

precondition requires the injured party to act as a careful and prudent businessman and observe the 

relevant practices of the concerned trade when concluding the substitute contract.411 The expression 

‘reasonable manner’ and ‘reasonable time’ is meant to avoid the prejudice of the non-performing party 

by ‘hasty or malicious conduct’.412 The courts must consider thoroughly the situation, the characteris-

tics of the original contract and the terms and consequences of the substitute transaction. If the substi-

tute does not harm the party in breach and only restores the situation to the way it should be if the 

original contract was diligently performed, it can be concluded that the ‘reasonableness’ criterion is 

fulfilled. If this criterion cannot be fulfilled, Article 75 will not be applicable.413 To examine the ‘rea-

sonable manner’, it is meant by this that the reasonable person’s behaviour to perform the substitute 

transaction at the most favourable conditions.414 

In practice, the reasonableness firstly pertains to the price of concluding the substitute contract.415 

It requires the injured seller to resale at the highest price reasonably possible or the injured buyer to re-

purchase at the lowest price reasonably possible.416 There may be two functions to determine whether 
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the sub-contract price is excessive. First, the market price may be taken into account as a standard. If 

an injured buyer re-purchases the goods with a price lower than the market price, it is very likely that 

this substitute will be deemed to be reasonable.417 As the seller had been unable to resell the goods for 

more than the market price, namely, the market price at the place of delivery rather than that at the 

seller's place of business, the method of calculation might be replaced by the abstract method under 

Article 76 CISG.418 Second, the price of the substitute transaction may be regarded as reasonable if the 

breaching party is unable to prove that there is a favourable alternative existent.  For example, if the 

non-accepted buyer cannot show the evidence that the injured seller passed over an opportunity to sell 

the goods for a higher price,419 the substitute transaction can be deemed as within the reasonable man-

ner. 

A further question may be whether the reoffer of the party in breach can be seen as an alternative 

of the substitute transaction? It may be argued that if the breaching party makes a reoffer, this may 

bring more benefits to the injured party than any other substitutions make with third parties, as a rea-

sonable businessman, the injured party only have themselves to blame if he does not take the reoffer. 

Thus, generally, the substitute transaction between the injured party and a third party may not be rea-

sonable if the party in breach has brought a more profitable reoffer. It is also in line with the mitigation 

requirement under Article 77, which states the damages awarded should be reduced to the difference 

between the contract price and reoffered price since refusing the reoffer can be seen as a failure to mit-

igate reasonably.    

 The reasonableness of the substitute transaction also depends on its content. The starting point is 

that a substitute transaction generally needs to be on the same terms of the original contract. For in-

stance, a sub-sale at market value on approximately the same freight terms was found to be a reasona-

ble substitute sale.420 Secondly, the substitute transaction has to relate to goods of the same type and 
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quality with the original contract. Deviations may be justified depending on the circumstances.421 For 

example, where a substitute transaction involves goods which are not identical to those in the original 

contract, it may have been carried out in a reasonable manner if substitute goods are of the same tech-

nical specification.422 It may also be treated as a reasonable replacement if the differences are minor 

and are not important.423 In addition, the substitute transaction should be in line with Article 77 CISG, 

which requires the injured party to take reasonable steps to avoid the cost associated with the substi-

tute transaction. Thus, the substitute goods in a cover purchase may be preferably obtained at the place 

to which the seller was obliged to deliver the goods under the original contract.424 This may reduce the 

cost for the injured buyer to search for the replacing goods and the cost of transportation. The re-

quirement of Article 77 also means if the injured buyer repurchases substitute goods which are cheaper 

than the original non-delivered goods, the damages may reduce to zero. 

Besides the reasonable manner, Article 75 also requires that a substitute transaction should be 

conducted within a reasonable time after avoidance of the breaching contract. The period of time be-

gins to run with the declaration of avoidance.425 The length of the period which can be regarded as rea-

sonable depends on the circumstances.426 The relevant circumstances may include, firstly, the nature 

and characteristics of the goods.427 It may also consist of the availability of the markets. If it is difficult 

to conclude a substitute transaction, several months may be considered as reasonable for the injured 

party to seek the replacement.428 If there is an available market for the goods in question, the period 

will normally be shorter.429 
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If the preconditions above are satisfied, the damages recoverable under Article 75 CISG amount 

to the difference between the contract price and the price in a reasonable substitute transaction. In or-

der to calculate damages under Article 75, there must be a ‘contract price’. The ‘contract price’ is the 

price expressly or implicitly fixed in the avoided original contract or the price in the avoided original 

contract as determined under Article 55. Article 55 provides that when a contract has been ‘validly 

concluded’ but does not expressly or implicitly fix the price, the price will be the ‘generally charged’ 

price for those goods at the time the contract was concluded, unless the parties provide otherwise. The 

injured party may not suffer any loss, if he can carry out a substitute transaction as exactly same as the 

original contract terms. If the terms he can agree are even better, he may keep the difference and need 

not to hand it over to the party in breach.430  

 

3.3.3.3. Assessment under Article 74 

 

3.3.3.3.1. Loss of Profits  

 

Loss of profits is the only type of loss specifically mentioned in Article 74. In Article 74, a loss of 

profit would be any increase in assets that the breach of contract prevented.431 It envisages firstly the 

profits which the buyer could have realized in a resale but which he has lost due to the seller’s breach 

of contract. It includes also losses resulting from the inability to keep business running caused by the 

breach of contract.432 An aggrieved party is entitled to net gains prevented as a result of the breach of 

contract. In general, net profits are calculated by subtracting from gross profits the expenses saved as a 

result of the aggrieved party being excused from performance.433 Loss of profit under Article 74 con-

sists of not only profits lost prior to the judgement, but also for future lost profits, to the extent that 

such lost profits can be proved with reasonable certainty and subject to the principle of foreseeability 
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and mitigation. While the convention does not expressly state the future loss is recoverable, its recov-

ery is consistent with the principle of full compensation.434 

Under CISG, damages are compensatory in nature and should not provide the aggrieved party 

with a windfall. Accordingly, recovery under these provisions should not place the aggrieved party in 

a better position than it would have been in had the contract been performed.  Thus, damages for loss 

of profits are generally not recoverable as further damages under Article 75, because the substitute 

transaction serves precisely to preserve the promisee’s opportunity for profit resulting from the per-

formance of the original contract. Double compensation of this sort is to be rejected.435 However, it is 

suggested that the abstract calculation of loss under Article 76 cannot preclude the promisee from re-

covering loss of profit.436 For example, if the seller breached the contract in a rising market and there-

by caused the buyer to miss an opportunity to resell the contract goods for 50% above the market price, 

the buyer should theoretically be able to recover this 50% difference as ‘further damages’.437 This ar-

gument is in line with the principle of full compensation. 438 

The Convention does not provide specific guidance on assessment. Individual tribunals are given 

the authority to calculate it on a case by case basis. So far as the seller is concerned, the net profit may 

be the difference between the costs for him to get the goods and the price in the contract with the buy-

er. In the cases of an injured buyer, if the buyer is a manufacturer, the lost profits can be calculated as 

the difference between the costs of manufacture and related costs and the price at which the finished 

product is sold. If the buyer is a dealer, the deprived profits margin is measured as the difference be-

tween the contract price and the price of the sub-sale contract. Where the buyer does not intend to re-

sale the goods but to use them as a profit earning asset, his lost profits will be calculated in a more 

                                                   
434 CISG-AC Opinion No. 6, Calculation of Damages under CISG Article 74, 

<http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*>, accessed 12-02-2013. 
435 Ibid.  
436 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1041.  
437 CISG-AC Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76, 

<http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html>, accessed at 24-01-2013. 
438 Compare with Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other Interna-

tional Instruments, (Hart Publishing, Oxford, 2008), 214. Saidov in his work states that the award of amount of 

expected profit together with damages under abstract method runs deeply against the rational and considerations 

underlying the abstract method . First, it implies that there is a replacement for the injured party to earning the 

profit margin. Second, the abstract method is an alternative but not a supplement to the concrete approach to 

calculate damages.  

http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*
http://cisgw3.law.pace.edu/cisg/CISG-AC-op8.html
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complex way and will require taking into account of several considerations: ‘whether the buyer has 

mitigate his loss reasonably; number and content of actual and potential orders for the products to be 

manufactured; the period for which lost profits are claimed and the costs that have been incurred to 

manufacture a final product’439. 

Without any universal rules of calculation, claims for lost profits raise arguably the most compli-

cated issues for tribunals deciding international contract issues.440 This is due to the process of calcu-

lating lost profits. ‘It first requires the tribunal to select, from a number of methods, the method for 

calculating lost profits. Then the tribunal must examine the data needed to calculate lost profits, such 

as the party's past profitability, as well as evidence and materials showing that, but for the breach, fu-

ture revenues would have been earned.’441 Since the lost profits in the hypothetical future or past con-

sist of a typical speculation, in some cases, precise calculation of the loss of profit may even not be 

possible. ‘Such computation made in advance on the basis of purely theoretical data cannot hope to be 

absolutely accurate but only comparatively likely’.442 Where the amount of profits is not able to be 

precisely calculated, the courts or tribunals are conferred discretion to fix the amount of the lost profits 

award. One commentary suggests that the problem of lost profits calculation may be reduced if parties 

set forth in their agreement the method that the tribunal is to use to calculate lost profits in the event of 

a breach of contract and if tribunals more actively employ their own experts to help understand the 

complex process of calculating damages.443  

 

3.3.3.3.2. Expenditure by Aggrieved Party 

 

Subject to foreseeability and mitigation rules, an aggrieved party is entitled to recover reasonable 

expenditures incurred in preparation for or as a consequence of a contract that has been breached. In 

commercial trade it is to be assumed that parties calculate in a way that profit expected will at least 

                                                   
439 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 227. 
440 John Gotanda, ‘Recovering Lost Profits in International Disputes’, 36 Georgetown Journal of International 

Law (Fall 2004), 61. 
441 Ibid. 
442 Ibid.  
443 Ibid, 112.  
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cover the expenses made in connection with the contract. Therefore, the reasonable expenses consti-

tute the minimum loss incurred, the recovery of which is of particular importance for the buyer where 

a higher loss of profit cannot be proven.444   

The recoverable expenditures can be divided into two kinds: the essential expenses for perfor-

mance of contract and the additional costs incurred by the injured party as a consequence of the breach. 

The former expenditures can be seen as an alternative recovery other than the abstract, concrete meth-

ods and the recovery of loss of profits. Attention should be paid to avoid double compensation. For 

example, the actually incurred essential expenses can only be compensated together with the amount 

of net profits, for the gross profits already comprise the entire cost of performance. Moreover, the for-

mer expenditures also should not be recoverable when the injured party is able to award damages un-

der the convention’s abstract and concrete formula. In this case, the injured party either has the goods 

in hand or has the monetary value enabling it to purchase substitute goods. Thus, when the expendi-

tures he incurred are not wasted, only the loss of profits can be recovered.445  

The later expenditure often incurs in an attempt to avoid further loss. These expenses are for loss 

in addition to the aggrieved party’s loss in value from being deprived of performance under the con-

tract. In a case of non-acceptance, the additional cost may be incurred by an aggrieved seller in storing 

or preserving goods in order to avoid further loss. In the case of defective delivery, the buyer may in-

cur extra cost to store and prevent the goods, and pay for the expedited shipment of alternative goods. 

The aggrieved party is also entitled to damages for pecuniary loss resulting from claims by a third par-

ty as a result of the breach of contract. For example, an injured seller may claim damages resulting 

from the termination of contract with his suppliers, or fees resulting from a dishonoured check. An 

aggrieved buyer may suffer damage when the seller delivers defective goods, the buyer resells them to 

third parties, and then incurs liability to third parties for defective or non-performance.446   

 

                                                   
444 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1015. 
445 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 42. 
446 CISG-AC Opinion No. 6, Calculation of Damages under CISG Article 74, 

<http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*>, accessed 12-02-2013. 

http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*
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3.3.3.3.3. Loss of Chance 

 

Although the recovery of loss of chance is not mentioned by the CISG, it is provided by Article 

7.4.3 UNPICC. If it is accepted that Article 7.4.3 UNPICC can be used to fill the gap in Article 74 

CISG, the loss for a chance can also be claimed on the ground of the CISG.447 The recovery of loss of 

chance would also be in accordance with the principle of full compensation for damages underlying 

the CISG.  

The recovery of loss of chance can be a tool whereby the law deals with the uncertainty flowing 

from speculative losses and implements a liberal policy of avoiding an ‘all-or-nothing’ result in award-

ing damages.448 What separates a loss of chance from the general category of loss of profits is the ex-

istence of some contingency or unknown fortuitous event between the promisor’s performance and the 

promisee’s realization of gain. Because a contingency must occur before profits will be realized, an 

aggrieved party typically is unable to prove with certainty that a profit would have occurred had the 

contract be fulfilled.449 The tribunals arguably strike a fair balance between the interests of both parties: 

while it is unfair to require the breaching party to pay the full amount of the alleged lost profit, it is 

equally unfair to leave the innocent party with no compensation.450 The court is tasked with calculating 

the extent of the damages as best as it can with the knowledge available at the time of the hearing. The 

value of the opportunity that has already been lost must be determined. This is done by taking into ac-

count the likelihood that the prize may have been won and the size of the prize.451  

The loss of chance has to be calculated in proportion to the probability of its occurrence. The 

quantification of it is inevitably speculative. Generally, the determination of the proportional amount 

                                                   
447 Sieg Eiselen, ‘Remarks on the Manner in which the UNIDROIT Principles of International Commercial Con-

tracts May Be Used to Interpret or Supplement Article 74 of the CISG’, 

<http://www.cisg.law.pace.edu/cisg/principles/uni74.html>, accessed at 14-02-2013.  
448 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 255. 
449 CISG-AC Opinion No. 6, Calculation of Damages under CISG Article 74, 

<http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*>, assess 12-02-2013. This commentary states that 

since the loss of profits cannot be proved with reasonable certainty, damages for a loss of chance ordinarily are 

not recoverable under Article 74. This statement is doubtful. In a true case of future losses, it is reasonably cer-

tain that those losses will occur; only their extent is somewhat uncertain. 
450 Djakhongir Saidov, ‘The Present State of Damages under the CISG: A Critical Assessment’, 13 Vindobona 

Journal of International Commercial Law & Arbitration (1/2009), 200. 
451 Sieg Eiselen, ‘Unresolved damages issues of the CISG: a comparative analysis’, 38 Comparative and Interna-

tional Law Journal of Southern Africa (2005/1), 42. 

http://www.cisg.law.pace.edu/cisg/principles/uni74.html
http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*
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involves two stages: first, the evaluation of the value of the possible benefit, second, the likelihood of 

obtaining it. The greater the number of contingencies on which this likelihood depends, the lower the 

value of loss will be and vice versa. 452  

 

3.3.3.3.4. Non-Pecuniary Loss 

 

Although Article 74 does not exclude losses arising from damage to non-material interest, to de-

ny such claims altogether seems to be the wrong approach here, since all the PECL, UNPICC and 

DCFR acknowledge the recoverability of non-pecuniary losses, the same should apply cases governed 

by the CISG.453 However, not all kinds of non-pecuniary loss can be recovered under the Convention, 

since Article 5 excludes the recovery of the losses flow from death or personal injury. Therefore, the 

recoverable non-material loss should be the loss of business reputation and goodwill.  

In certain cases, the loss of goodwill may be measured by loss of future profits. In defective de-

livery cases, damage to reputation should be measured by future lost profits due to the inability to 

prove other goods or services in the future, namely the injured buyer is unable to provide conforming 

goods in other future transactions unrelated to the initial sub-sale454. ‘This calculation is based on the 

assumption that if the buyer’s sale continues to decrease despite its ability to provide proper perfor-

mance, this may be an indication of negative perceptions of its business held by existing and potential 

customers’.455  

                                                   
452 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 256. Saidov further mentions that if several contingencies are involved, 

and each contingency depends on one another, damages need to be assessed ‘as a percentage of a percentage’. If 

the contingencies are independent, damages need to be calculated on the basis that both chances were available 

to the injured party. However, these assessments are borrowed from English law which cannot be found in the 

judgements or arbitration decisions with CISG.  
453 Friedrich Blase and Philipp Höttler, ‘Remarks on the Damages Provisions in the CISG, Principles of Europe-

an Contract Law (PECL) and UNIDROIT Principles of International Commercial Contracts (UPICC)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp74.html>, accessed at 15-02-2013. Compare with the CISG-

AC No.6 which states that Article 74 CISG does not permit recovery of non-material loss. Therefore, recovery of 

loss of good will is available only if the aggrieved party can establish with reasonable certainty that it suffered a 

financial loss because of a breach of contract. 
454 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 262. 
455 Ibid. 

http://www.cisg.law.pace.edu/cisg/text/peclcomp74.html
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Potential double recovery should be prevented because of the overlap between goodwill damages 

and lost profits damages. Compensation for the decrease in the value of the aggrieved party’s com-

mercial interest may equal to the compensation for the lost future profits. Therefore, the aggrieved par-

ty cannot claim for both the loss of return customers resulting from a loss of goodwill and future lost 

profits. ‘Nevertheless, there may be circumstances when an aggrieved party could recover damages for 

both loss of goodwill and lost profits. For example, when the promisor’s breach eventually causes the 

promisee’s business to fail, the promisee may be able to recover, inter alia, lost profits from the date of 

the breach until the day the when the business failed, and then damages for the destruction of its busi-

ness, the value of which may include lost profits and lost goodwill.’456 

Another way to measure loss to reputation is to estimate the costs incurred to repair the damaged 

reputation.  In one case under the CISG, the buyer had incurred expenses to regain its reputation as a 

supplier and create ‘new customer network’. In another case, the court was award a ‘loss of brand im-

age’ to the injured party. This loss can be assessed by the monetary value which a third party would 

pay to lease the corporate name. The quantification would require the ascertainment of the difference 

between the present value of all royalty payments that would be payable before and after the loss. The 

value of business reputation can also be represented by the difference between the market value of a 

business (an actual sale of business or a constructed value) and the value of all its tangible and identi-

fiable intangible assets. 457 

 

3.4. Restriction of Damages 

 

Although CISG encourages fully compensating the injured party, it is submitted that the unlim-

ited full compensation would operate either as too strong a disincentive to the assumption of contrac-

tual obligations, or to an undue rising of charges to cover such unlimited liability.458 Therefore, CISG 

                                                   
456 CISG-AC Opinion No. 6, Calculation of Damages under CISG Article 74, 

<http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*>, accessed 12-02-2013.  
457 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 261. 
458 G. Treitel, Remedies for Breach of Contract: A Comparative Account, (Oxford University Press, Oxford, 

1988), 143. 
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provides several restrictions to damages which consist of foreseeability (Article 74), mitigation (Arti-

cle 77). In addition, it may also be argued that Article 74 provides the requirement of causation which 

can restrict the recovery of the injured party’s loss. However, the causation requirement under Article 

74 cannot be seen as a method of damages limitation, since causality is a condition for damages to be 

claimed. The Convention only requires the factual causation459 between breach and the loss of the in-

jured party. It leaves no room for theories on causation which limits the liability for damages to proba-

ble or not too remote sequences of events.460 If there is no causality between the breach and loss, no 

damages can be awarded. Article 80 may be considered as provision of legal causation by providing 

that ‘[a] party may not rely on a failure of the other party to perform, to the extent that such failure was 

caused by the first party’s act or omission.’ However, it is argued that ‘the consequence of this provi-

sion is that a party’s failure to perform will not be regarded as a breach (non-performance) to the ex-

tent that it is has been caused by the injured party’.461 

 

3.4.1. Foreseeability 

 

3.4.1.1. General 

 

The foreseeability test is established by the second sentence of Article 74. This article requires 

that ‘damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at 

the time of the conclusion of the contract, in the light of the facts and matters of which he then knew 

or ought to have known, as a possible consequence of the breach of contract.’462 The breaching party is 

                                                   
459 The definitions of factual and legal causation see Section 2.4.2.1. p.52.  
460 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1015. 
461 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 96.  
462 This test is also adopted in UNPICC, PECL and DCFR. Article 7.4.4 UNPICC provides that ‘the non-

performing party is liable only for harm which it foresaw or could reasonably have been foreseen at the time of 

conclusion of the contract as being likely to result from its non-performance.’ Article 9:503 PECL stipulates that 

‘the non-performance party is liable only for loss which it foresaw or could reasonably have foreseen at the time 

of conclusion of the contract as a likely result of its non-performance, unless the non-performance was intention-

al or grossly negligent.’ The DCFR also contains the provision that ‘the debtor in an obligation which arises 

from a contract…is liable only for loss which the debtor foresaw or could reasonably be expected to have fore-



103 
 

liable for the losses which he actually foresaw, and the losses which ‘is ought to be foreseen’ or ‘could 

reasonably (be expected to) have foreseen’. Unlike the PECL and the DCFR, Article 74 CISG does not 

expressly exclude the cases of intentional, reckless or grossly negligence non-performance from the 

application of foreseeability rule. The foreseeability principle under the CISG does not allow compen-

sation for the losses which are unforeseeable even the non-performance is due to wilful misconduct or 

gross negligence. The legal policy behind Article 74 is to allow the parties to calculate the risks and 

potential liability of the particular contract, in order to protect themselves from the unforeseeable risk 

of losses caused by a breach. It also can encourage ex ante disclosure during the contract negotiation. 

In this section, the following question will be discussed. Firstly, who is going to foresee? Second-

ly, when is the time to foresee? Thirdly, what has to be foreseen?  Finally, how to determine whether 

something is foreseeable or not? 

 

3.4.1.2. Relevant Party and Time of Foreseeability  

 

Article 74 makes it clear that it is only the party in breach who is required to foresee463 or ought 

to have foreseen the loss as a possible consequence of the breach.464 The moment to determining fore-

seeability is the time of the contract conclusion. ‘It is irrelevant whether or not the breaching party be-

came aware or ought to have been aware of the additional risks after this point in time’.465 Since the 

negotiations for contract conclusion may last a period of time, ‘the precise moment by reference to 

which the question of foreseeability is to be resolved is that when the contract comes into exist-

ence’.466   

                                                                                                                                                               
seen at the time when the obligation was incurred as a likely result of the non-performance, unless the non-

performance was intentional, reckless or grossly negligent.’ 
463 Djakhongir Saidov, ‘Methods of Limiting Damages under the Vienna Convention on Contracts for the Inter-

national Sale of Goods’, <http://www.cisg.law.pace.edu/cisg/biblio/saidov.html>, accessed at 10-01-2013. 
464 Franco Ferrari, ‘Hadley v Bexendal v Foreseeability under Article 74 CISG’, in Djakhongir Saidov and Ralph 

Cunnington (eds.), Contract Damages—Domestic and International Perspectives, (Hart Publishing, Oxford, 

2008), 311.  
465 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1019. 
466 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 119. 
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By Article 23, a contract is concluded at the moment when an acceptance of an offer becomes ef-

fective under the CISG. Article 18 provides that an acceptance of an offer becomes effective at the 

moment the indication of assent reaches the offeror. The notion ‘reach’ means that the acceptance is 

made orally to the offeror or delivered by any other means to him personally, to his place of business 

or mailing address or, if he does not have a place of business or mailing address, to his habitual resi-

dence.467 If, by virtue of the offer or as a result of practices which the parties have established between 

themselves or of usage, the offeree may indicate assent by performing an act, the acceptance is effec-

tive at the moment the act is performed.468 

One commentary indicates that, if it is accepted that the reason for assessing foreseeability at the 

time of contract conclusion is to allow the parties to manage their risk in order to protect themselves 

from the legal liability of breach of contract, the express provision of ‘time of conclusion of the con-

tract’ may be deviated when subsequent to the conclusion of the contract, the parties have agreed to 

change some terms of the contract.469 In this case, the potential breaching party is not able to reasona-

bly assume the general risk he would take arising out of the breach at the moment of contracting, since 

the assuming risk may be renewed by the later renegotiation. It justifies this argument by interpreting 

the agreement to change the contract terms as the parties’ implied intention to derogate from the man-

datory rule under Article 74.470 However, this interpretation may undermine the ‘problem-free’ lan-

guage in Article 74. The time rule of foreseeability text is well settled under the CISG and has proved 

remarkably resistant to change.471  If the contract parties make an agreement to change some terms in 

the contract afterward and the procedure of achieving it fulfils the requirements under the Part Ⅱ 

CISG, this agreement actually can be seen as a new contract between them. The time rule under Arti-

cle 74 is applicable to this new contract as well.  

 

3.4.1.3. Content of Foreseeability 

                                                   
467 Article 24, CISG. 
468 Article 18 (3), CISG. 
469 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 120.  
470 Article 6 provides that parties may derogate from or vary the effect of any of the provisions from the CISG.  
471 Chengwei Liu, ‘Remedies for Non-performance: Perspectives from CISG, UNIDROIT Principles & PECL’, 

<http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#14-2>, accessed at 11-01-2013. 

http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#14-2
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Literately, Article 74 provides that it is the possible consequences of a breach, not whether a 

breach would occur or the type of breach, that is subject to the foreseeability requirement.472 ‘Foresee-

ability in the CISG refers only to losses that at the time of the conclusion of the contract were an as-

sessable consequence of a possible breach of obligation, and for which the obligor cannot exempt him-

self under Article 79 CISG by proving that the failure to fulfil his contractual obligations was due to 

an impediment beyond his control, which he was not expected to take into account at the time of the 

conclusion of the contract and was not obliged to have avoided or overcome’.473 The article itself, 

however, does not answer the question: First, whether the possibility of loss and causation chain be-

tween the breach and loss also has to been foreseen? Second, whether the breaching party has to fore-

see the nature of loss, the extent of loss or the precise sum of loss? Third, what precisely needs to be 

foreseen? The answers of these questions can be found, first, from the expressed provision of the arti-

cle, second, from the comments and cases of Article 74, and third, from the comments of the other in-

struments.  

First, literally, Article 74 provides that the loss must be foreseen as ‘a possible consequence of 

the breach’. Thus, it is little doubt that the possibility of loss and the causation between breach and 

loss are required to be foreseen by the breaching party at the time of contracting.  A certain amount of 

probability is not required by the wording of Article 74.474  

Second, many commentators agree that Article 74 does not require the breaching party to foresee 

the precise amount of loss.475 However, whether the promisor has to foresee the general extent of the 

loss or he only has to foresee the type of loss is still debatable. It may be reasonable to argue that, un-

der these instruments, the foreseeability of either type or extent of the loss is a flexible approach, 

                                                   
472 2012 UNCITRAL Digest of case law on the United Nations Convention on the International Sale of Goods, 

<http://www.cisg.law.pace.edu/cisg/text/digest-2012-74.html#f>, accessed at 11-01-2013. 
473 Austria 14 January 2002 Supreme Court (Cooling system case), 

<http://cisgw3.law.pace.edu/cases/020114a3.html>, accessed at 11-01-2013. 
474 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1019. 
475 Ibid, 1020; See also, Djakhongir Saidov, Methods of Limiting Damages under the Vienna Convention on 

Contracts for the International Sale of Goods, <http://www.cisg.law.pace.edu/cisg/biblio/saidov.html> , accessed 

at 10-01-2013; and Austria 14 January 2002 Supreme Court (Cooling system case), 

<http://cisgw3.law.pace.edu/cases/020114a3.html>, accessed at 11-01-2013; Greece 2009 Decision 4505/2009 

of the Multi-Member Court of First Instance of Athens (Bullet-proof vest case), 

<http://cisgw3.law.pace.edu/cases/094505gr.html>, accessed at 14-01-2013. 
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which leaves a wide measure of discretion to the courts and tribunals. 476The comments of Article 

7.4.4 UNPICC explains that ‘foreseeability relates to the nature or type of harm but not to its extent 

unless the extent is such as to transform the harm into one of a different kind.’ However, since the 

comments do not expressly mention how losses are to be distinguished from each other, it is not clear 

what extent of loss is able to transform it into a different kind. It is possible for the courts to interpret 

the loss of profits from an extraordinary profitable sub-contract as a different type of loss with the lost 

profits from a normal resale. The illustration in the comments of PECL and DCFR indicates that when 

the non-delivered seller only foresees the loss from normal resale of the buyer, but does not foresee the 

particularly profitable resale made by the buyer, the loss recovery will limit to the lost profit from the 

normal resale.477 One commentator argues that the illustration of the PECL and DCFR seems to imply 

that not only the type, but also the extent of loss are ought to be foreseen.478  

Extending the foreseeability test to the extent of the loss can also be justified from the legal poli-

cy behind Article 74. The foreseeability restriction under this article is to ‘allow the parties to calculate 

the risk of the particular contract’, which means ‘to be able to assess whether the benefits of the con-

tract outweigh the possible risks associated with it’.479 The risk is circumscribed by the agreed contrac-

tual obligations and is limited by the purpose of those obligations. In order to form a risk as a part of 

the basis for the party’s decision whether to enter into the contract, the extent of the risk should have 

been ascertained to him at the time of conclusion of the contract. It is not reasonable to assume that a 

reasonable party would take the risk only to contemplate its nature but not its approximate limits. If 

the extent of the risk is unlimited, no reasonable party would agree to take it. Thus, if only the type of 

loss were to be foreseeable, there would be a danger that foreseeability would lead to imposing liabil-

ity to the extent which exceeds the boundaries of assumed risk.480 

                                                   
476 Chengwei Liu, Remedies for Non-performance: Perspectives from CISG, UNIDROIT Principles & PECL, 

<http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#14-2>, accessed at 11-01-2013. 
477 Christian von Bar and Eric Clive (eds.), Principles, Definitions and Model Rules of European Private Law---

Draft Common Frame of Reference (DCFR) full edition, (Sellier. European Law Publisher, Munich, 2009), 929. 
478 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 114. 
479 Peter Schlechtriem and Petra Butler, UN Law on International Sales, (Springer-Verlag, Berlin, Heidelberg, 

2009), 211.  
480 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 117. 
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Third, the comments also show that the extraordinary extent of loss cannot be foreseen at the time 

of contract conclusion. This intention is in line with the implication shows from the legal history of the 

CISG. In the ‘Report of Committee of the Whole I relating to the draft Convention on the International 

Sale of Goods (1977)’, the committee considered a proposal that the second sentence of Article 55 

(what is now Article 74) be replaced by the following: ‘Such damages shall not include compensation 

for loss of a nature which the party in breach could not reasonably have foreseen at the time of the 

conclusion of the contract or to an extent which would be excessive in relation to the price, the ability 

of the party in breach to foresee or prevent the loss as well as other circumstances of the case.’481 This 

proposal was rejected since ‘it was considered to introduce many difficulties, in particular, the deter-

mination of whether damages were excessive in relation to the price and the determination of the ‘oth-

er circumstances of the case’ which might be relevant’.482 However, this seems to be evidence that 

both the drafters and the Committee intended not to restrict foreseeability test only to the nature or 

type of the loss.483 

 

3.4.1.4. Standard of Foreseeability 

 

The second sentence of Article 74 provides both subjective and objective standards for the fore-

seeability test by stating that ‘in light of the facts and matters of which [the party] …knew or ought to 

have known’. It will be sufficient to prove either the party actually foresaw the loss, or he was objec-

tively in a position to foresee it.484 The subjective and objective foreseeability relate to the knowledge 

of the party in breach. The subjective foreseeability depends on the actual knowledge of the party in 

breach, which means that if a person has knowledge of relevant facts and matters enabling it to foresee 

the certain result,485 such a result would be considered foreseeable. Objective foreseeability can be 

                                                   
481 B (1) Reproduced from UNCITRAL Yearbook VIII (1977), A/32/17, 

<http://www.cisg.law.pace.edu/cisg/legislative/B01-74.html>, accessed at 14-01-2013.  
482 Ibid. 
483 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 117. 
484 Chengwei Liu, ‘Remedies for Non-performance: Perspectives from CISG, UNIDROIT Principles & PECL’, 

<http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#14-2>, accessed at 11-01-2013. 
485 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 105. 

http://www.cisg.law.pace.edu/cisg/legislative/B01-74.html
http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#14-2
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imputed into a person if the knowledge that person is ought to have had (or could reasonably have 

had).486 

The subjective and objective tests are used in different situations. When the loss caused by the 

breach is of an unusual kind or of an unusually high extent, the foreseeability test requires that the cer-

tain facts and matters should be actually known by the party in breach. Whereas, if there is nothing 

extraordinary about the type and extent of the loss, ‘the beaching party will be considered as having 

been able to foresee the consequences of breach even if he did not know the facts and matters enabling 

him to do so but objectively was in a position to know them’.487 The party in breach must reckon with 

the consequences that a reasonable person in his situation (Article 8(2) CISG) would have foreseen 

considering the particular circumstances of the case.   

Since the application of subjective and objective standards depends on whether the loss in ques-

tion is a usual or unusual one, it is important to identify what losses are ‘normal’ and ‘ought to have 

foreseen’ by the breaching party. Generally, the normal loss is the loss which occurs in the normal 

course of business between the parties in the given contract. The normal course of business may flow 

from the experience of a reasonable merchant. For example, from a reasonable merchant’s experience, 

the aim of purchasing is always to get the value of the goods. Thus, the loss of value can be seen as a 

normal loss if the seller does not deliver the goods or deliver the non-confirming goods. When the 

goods do not conform to the contract, it is also normal for the injured buyer to take a usual or custom-

ary way to repair or return them. Therefore, the costs of repair or costs for both the return transport and 

the shipment of alternative goods.488 The fluctuation of market prices can be categorised as a normal 

course of business as well, since normally the reasonable merchants are able to expect that the prices 

for the goods, especially those in volatile markets, will fluctuate.489 Therefore, the loss resulting from 

the fluctuation of market prices, such as the exchange rate losses, must be categorised as loss that had 

                                                   
486 Ibid.  
487 Victor Knapp, Bianca-Bonell Commentary on the International Sales Law, (Giuffrè, Milan, 1987), 538-548, 

<http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb74.html>, accessed at 15-01-2013. 
488 Peter Schlechtriem and Petra Butler, UN Law on International Sales, (Springer-Verlag, Berlin, Heidelberg, 

2009), 212; see also, Franco Ferrari, ‘Hadley v Bexendal v Foreseeability under Article 74 CISG’, in Djakhongir 

Saidov and Ralph Cunnington (eds.), Contract Damages—Domestic and International Perspectives, (Hart Pub-

lishing, Oxford, 2008), 314. 
489 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 117. 

http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb74.html
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to be foreseen at the time of contracting, at least where the currency to be used for payment is different 

from that used in the injured party’s country.490 In addition, since it is normal course for the injured 

party to mitigate his loss following from the failure of performance, the costs for the assessment of 

damage, and for its prevention and reduction can be regarded as normal loss, as long as they are not 

disproportionate.491   

The resale transaction can also be seen as a normal course of business when merchantable goods 

are sold to commercial traders. The profits from resale of the goods are regulaly foreseeable, as well as 

the loss of the injured buyer caused by his liability to his customers.492 For example, normally, the 

contractual penalty suffered by the injured party to his sub-contractor caused by the non-performance 

of the breach of original contract is foreseeable, if this penalty payment is in accordance with the prac-

tices of the parties or usages of the particular trade concerned (Article 9) and is not considered as too 

disadvantageous to the injured party of the original contract.493 However, if the sub-transaction or the 

injured party’s liability from that transaction is ‘unusual, excessive or unjustified’,494 this transaction 

cannot be seen as normal business course, and the losses flowing from it do not have to be foreseen by 

the breaching party.  

Although it may be possible to identify certain types of normal losses which can be regarded as 

foreseeable, the question of whether a particular loss is normal and foreseeable must be resolved on a 

case-by-case basis. To apply the foreseeability rule, generally, the court or tribunals needs to use their 

own common knowledge as a basis for imputing knowledge to a given party, on the ground of the var-

ious circumstances in different cases.     

 

3.4.1.5. Conclusion 

                                                   
490 Franco Ferrari, ‘Hadley v Bexendal v Foreseeability under Article 74 CISG’, in Djakhongir Saidov and Ralph 

Cunnington (eds.), Contract Damages—Domestic and International Perspectives, (Hart Publishing, Oxford, 

2008), 313. 
491 Ibid, 314. 
492 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1021. 
493 Ibid, 1022; see also, Russia 23 December 2004 Arbitration proceeding 97/2004, 

<http://cisgw3.law.pace.edu/cases/041223r1.html>, accessed at 16-01-2013 and Germany 21 December 2001 

District Court Hamburg (Stones case), < http://cisgw3.law.pace.edu/cases/011221g1.html>, accessed at 16-01-

2013. 
494 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 109. 

http://cisgw3.law.pace.edu/cases/041223r1.html
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The foreseeability restriction is provided by the second sentence of Article 74 CISG. The legal 

policy behind Article 74 is to allow the parties to calculate the risks and potential liability of the con-

tract, in order to protect himself from the unforeseeable risk of losses caused by his breach. If, at the 

time of contracting, the party foresees a risk of loss within his liability, he may probably act accord-

ingly by excluding or reducing his potential liability through insurance, increasing or decreasing the 

price, or even refusing to enter the contract.  

 Article 74 only require the party in breach to foresee or ought to have foreseen the loss as a pos-

sible consequence of the breach. The foreseeability is determined at the time of the contract conclusion. 

It is irrelevant whether or not the breaching party became aware or ought to have been aware of the 

additional risks after this point in time. The question ‘what factors need to be foreseen?’ is a debatea-

ble one. Literately, Article 74 requires the breaching party to foresee both the loss and the causation 

between loss and breach. Many commentators and courts agree that Article 74 does not require the 

breaching party to foresee the precise amount of loss.  Because of the ‘risk allocation’ policy, both the 

type and general extent of the loss have to be foreseen by the breaching party. Otherwise, it would lead 

to imposing liability to the extent which exceeds the boundaries of assumed risk.  

Article 74 provides both subjective and objective standards to test foreseeability of the breaching 

party. Both standards relate to the knowledge of the party in breach. The subjective foreseeability de-

pends on the actual knowledge of the party in breach, which means that if the breaching party has 

knowledge of relevant facts and matters enabling it to foresee the certain result, such a result would be 

considered foreseeable. The objective foreseeability is determined by the knowledge imputed into the 

party in breach which he had or ought to have had (or could reasonably have had). The application of 

different standards depend on whether the loss is usual or not. When the loss is an unusual kind or an 

unusually high extent, the subjective standard will be used. The objective standard is applicable when 

the loss is normal. Normal loss is the loss which occurs within the normal course of business between 

the parties in the given contract. The normal course of business may flow from the experience of a 

reasonable merchant. The determination of normal loss has to be based on the specific situations of 

each case.  
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3.4.2. Mitigation  

 

3.4.2.1. General  

 

Article 77 CISG requires the party entitled to damages to mitigate damages. Under Article 77, ‘a 

party who relies on a breach of contract must take such measures as are reasonable in the circumstanc-

es to mitigate the loss, including loss of profit, resulting from the breach. If he fails to take such 

measures, the party in breach may claim a reduction in the damages in the amount by which the loss 

should have been mitigated.’ The mitigation rule is also reflected in Articles 85 to 88 which are con-

cerned with the preservation of goods after a breach.495 The duty of mitigation is not an enforceable 

contractual duty in a sense that if the aggrieved party fails to do so, he will be liable for breach of con-

tract. The meaning of it is that the party who claims damages for breach of contract will be precluded 

from the recovery of any loss which could have been avoided reasonably.496  

Article 77 adopts the same principle as Article 88 ULIS,497 it clarifies certain matters. First, it 

makes clear that the aggrieved party’s duty to mitigate loss includes not only loss of assets (damnum 

emergens) but also loss of profit (lucrum cessans). Second, Although the phrase ‘loss resulting from 

the breach’ appears in the English versions of both the CISG and ULIS, a change in the wording of the 

French versions (‘la perte . . . resultant de la contravention) (CISG) instead of (‘la perte subie) (ULIS) 

is intended to indicate that the aggrieved party is obliged not only to take reasonable measures to miti-

gate loss which has already occurred, but also to counteract imminent loss. Third, the second sentence 

of Article 77 clearly lies down that damages cannot be claimed in respect of loss which could have 

been mitigated by the aggrieved party, while Article 88 ULIS leaves open the extent to which damages 

                                                   
495 Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the Loss’, 

<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013; see also, Bruno Zeller, ‘Com-

parison between the provisions of the CISG on mitigation of losses (Art. 77) and the counterpart provisions of 

PECL (Art. 9:505)’, <http://www.cisg.law.pace.edu/cisg/text/peclcomp77.html>, accessed at 17-01-2013. 
496 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1043, see also, Peter Huber and Alastair Mullis, The CISG: A New 

Textbook for Students and Practitioners, (Sellier European Law Publishers, 2007), 289. 
497 Article 88 ULIS provides that ‘the party who relies on a breach of the contract shall adopt all reasonable 

measures to mitigate the loss resulting from the breach. If he fails to adopt such measures, the party in breach 

may claim a reduction in the damages. 

http://www.cisg.law.pace.edu/cisg/biblio/riznik.html
http://www.cisg.law.pace.edu/cisg/text/peclcomp77.html
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are to be reduced in the event of a failure to observe the requirement to mitigate loss.498 Similar rules 

of mitigation can be found in the UNPICC, PECL and DCFR.499  

The underlying meaning of the mitigation rule can be seen as an expression of the general princi-

ple of good faith in Article 7(1).500  The principle of good faith suggests that one party cannot do noth-

ing but let the losses resulting from the breach of contract incur and increase, and then expect to re-

cover those losses entirely. The party who is liable in damages has to prove that the other party had 

failed to mitigate the loss.501 On the other hand, it would be unreasonable from the economic stand-

point to permit an increase in harm which could have been reduced by taking of reasonable steps.502 

The mitigation rule in this sense also promotes economic efficiency and the avoiding of waste.503 In 

view of both ‘good faith’ and economic efficiency, loss caused by a breach of contract is not recovera-

ble if it could have been reduced by taking reasonable measures.  

The consequence of failure of mitigation is provided by the second sentence of Article 77. A fail-

ure to prevent avoidable loss leads to the reduction of the claim for damages by the amount of loss 

which could have been avoided. The burden of proof for claim that the injured party has violated his 

duty to mitigate rests on the party in breach.504 It is also submitted that the court should examine the 

                                                   
498 Match-up of CISG article 77 with ULIS provisions, 

<http://www.cisg.law.pace.edu/cisg/text/matchup/matchup-u-77.html>, accessed at 17-01-2013. 
499 Article 7.4.8 UNPICC, Article 9:505 PECL and Article III-3:705 DCFR. 
500 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1042, see also, Peter Huber and Alastair Mullis, The CISG: A New 

Textbook for Students and Practitioners, (Sellier European Law Publishers, 2007), 289; Djakhongir Saidov, The 

Law of Damages in International Sales: the CISG and other International Instruments, (Hart Publishing, Oxford, 

2008), 127.  
501 Peter Huber and Alastair Mullis, The CISG: A New Textbook for Students and Practitioners, (Sellier Europe-

an Law Publishers, 2007), 289. 
502 Official Comments on Articles of the UNIDROIT Principles, 

<http://www.cisg.law.pace.edu/cisg/principles/uni77.html#official>, accessed at 18-01-2013. 
503 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 126. Saidov also justifies the mitigation rule on several other grounds. 

First, it gives the injured party an opportunity to fulfil his expectation interest by himself. Second, the avoidable 

loss cannot be regarded as having been caused by the breach. Finally, he argues that the mitigation rules can be 

said to reflect what many businessmen would have been doing even if no mitigation rules had existed. 
504 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1048. In one cases, however, it held that although burden of estab-

lishing failure to mitigate is on breaching party, that was irrelevant in case because injured buyer was obliged to 

indicate which offers for a substitute transaction she obtained and from which companies.  

http://www.cisg.law.pace.edu/cisg/text/matchup/matchup-u-77.html
http://www.cisg.law.pace.edu/cisg/principles/uni77.html#official
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issue of mitigation ex officio, if the mitigation defence had not been raised by the defendant in the ac-

tion.505  

The other instruments506 also provide that the aggrieved party is entitled to recover any expenses 

reasonably incurred in attempting to mitigate the loss. This provision does not appear in Article 77 

CISG. However, the cost of taking reasonable steps to mitigate damages may be claimed as part of the 

aggrieved party’s damages claim under Article 74.507 

 

3.4.2.2. Reasonable Measures 

 

Article 77 requires the injured party to take reasonable steps to mitigate loss. There is no defini-

tion of ‘reasonable’ in the CISG. The guideline of assessment reasonableness can be found in other 

instruments and comments. For example, DCFR states that reasonableness is to be objective ascer-

tained.508 PECL provides that to assess what is reasonable, all the nature and purpose of the contract, 

the circumstances of the case, and the usage and practices of the trades or professions involved should 

be taken into account.509 One comment of UNPICC states that ‘a party who has already suffered the 

consequences of non-performance of the contract cannot be required in addition to take time-

consuming and costly measures.’510 The excessive measures or those which entail unreasonably high 

expenses and risks are not necessary.511Another comment also states that whether mitigation is reason-

able depends on whether this measure could be expected in the same circumstances from a reasonable 

person acting in good faith.512To sum up, the determination of reasonable mitigation is a matter of fact, 

                                                   
505 Peter Huber and Alastair Mullis, The CISG: A New Textbook for Students and Practitioners, (Sellier Europe-

an Law Publishers, 2007), 292. 
506 Article 7.4.8 UNPICC, Article 9:505 PECL and Article III-3:705 DCFR. 
507 2012 UNCITRAL Digest of case law on the United Nations Convention on the International Sale of Goods, 

<http://www.cisg.law.pace.edu/cisg/text/digest-2012-77.html>, accessed at 21-01-2013. 
508 Article I-1:104 DCFR. 
509 Article 1:302 PECL.  
510 Official Comments on Articles of the UNIDROIT Principles, 

<http://www.cisg.law.pace.edu/cisg/principles/uni77.html#official>, accessed at 18-01-2013. 
511 Bruno Zeller, ‘Comparison between the provisions of the CISG on mitigation of losses (Art. 77) and the 

counterpart provisions of PECL (Art. 9:505)’, <http://www.cisg.law.pace.edu/cisg/text/peclcomp77.html>, ac-

cessed at 17-01-2013. 
512  Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the Loss’, 

<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013; see also Bruno Zeller, Damag-

http://www.cisg.law.pace.edu/cisg/text/digest-2012-77.html
http://www.cisg.law.pace.edu/cisg/principles/uni77.html#official
http://www.cisg.law.pace.edu/cisg/text/peclcomp77.html
http://www.cisg.law.pace.edu/cisg/biblio/riznik.html
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and should be determined on a case to case basis. Moreover, like English law, the standard of deter-

mining reasonableness under CISG is not a high one.513  

 

3.4.2.2.1. Reasonable Time of Mitigation  

 

Article 77 does not expressly state when the aggrieved party must take measures to mitigate. 

However, it can be inferred in accordance with Article 7(1) that the measures are to be undertaken in 

line with the observance of good faith in international trade.514 The principle of good faith expects the 

injured party to mitigate his loss within reasonable time in the circumstances. The reasonable time can 

be seen as the earliest possible point for the aggrieved party to undertake the mitigation steps after the 

date of breach. 515 This restriction may prevent an avoiding seller from shifting to the buyer, the loss 

resulting from a subsequent drop in the market price; similarly, an avoiding buyer may not shift a sub-

sequent rise in price to the seller.516  

A difficult question may be whether the injured party is required to mitigate his loss or potential 

loss before the date of performance. Where repudiation occurs prior to the scheduled day of perfor-

mance, several decisions state that an aggrieved party is not obligated to mitigate in the period before 

the contract is avoided, since at the time each party may still require the other to perform.517 However, 

the legal history indicates that the aggrieved party is obliged to take reasonable measures to ‘counter-

act imminent loss’.518 Also, ‘the duty of mitigation applies to an anticipatory breach of contract under 

                                                                                                                                                               
es under the Convention on Contracts for the International Sale of Goods, (2nd edn, Oxford University Press, 

Oxford, 2009), 105-106. 
513 Compare with Chapter 2, Section 2.3.3.1.  
514 Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the Loss’, 

<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013. 
515 Germany 14 January 1994 Appellate Court Düsseldorf (Shoes case), 

<http://cisgw3.law.pace.edu/cases/940114g1.html>, accessed at 19-01-2013. In the court's view, a resale nearly 2 

months after avoidance (avoidance on 7 August, resale on 6 and 15 October) still succeeded within reasonable 

time and was no breach of the seller's obligation under Article 77 CISG to mitigate the loss. The court accepted 

the seller’s argument that in August most retailers have already filled their stock for the coming season and has 

no reason to buy more goods for the winter season. 
516 John Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, (3rd edn, 

Kluwer Law International, The Hague, 1999), 456. 
517 2012 UNCITRAL Digest of case law on the United Nations Convention on the International Sale of Goods, 

<http://www.cisg.law.pace.edu/cisg/text/digest-2012-77.html>, accessed at 21-01-2013. 
518 Match-up of CISG article 77 with ULIS provisions, 

<http://www.cisg.law.pace.edu/cisg/text/matchup/matchup-u-77.html>, accessed at 17-01-2013. 
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Article 72. If it is clear that one party will commit a fundamental breach of the contract, the other party 

cannot await the contract date of performance before he declares the contract avoided and takes 

measures to reduce the loss arising out of the breach by making a cover purchase, reselling the goods 

or otherwise.’ 519 If it can be seen as possible and reasonable under Article 77 due to the lower costs 

thereby incurred, an earlier date than that of actual avoidance could be taken as the date of mitiga-

tion.520  

 

3.4.2.2.2. Reasonable Measures of Mitigation 

 

The consideration of determining reasonable measure of mitigation is slightly different in non-

delivery and non-acceptance cases and in the cases of non-confirming delivery and delay in perfor-

mance. 

 First of all, in non-delivery and non-acceptance, Article 77 may impose an obligation on the in-

jured party to make a substitute transaction in order to mitigate his loss following from the non-

performance, for example, to avoid his loss of profit or damages claims by sub-customers. Reasonable 

manner in this case means that the cover transaction must be at reasonable price, if and to what extent 

that the aggrieved party has a choice. 521 For a substitute transaction to be a reasonable step of mitiga-

tion, it has to ensure the maximum reduction of loss that is reasonably possible in the circumstances.522 

A reasonable sub-transaction has to be made in such a manner as is likely to cause a resale to have 

been made at the highest price reasonably possible in the circumstances or a cover purchase at the 

                                                   
519 Text of Secretariat Commentary on article 73 of the 1978 Draft [draft counterpart of CISG article 77]   [Miti-

gation of damages], <http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-77.html>, accessed at 21-01-

2013.  
520 Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the Loss’, 

<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013. 
521 Peter Schlechtriem, ‘Calculation of Damages in the Event of Anticipatory Breach under the CISG’, 

<http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem20.html>, accessed at 21-01-2013. 
522 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 134. 

http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-77.html
http://www.cisg.law.pace.edu/cisg/biblio/riznik.html
http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem20.html
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lowest price reasonably possible.523 A true substitute transaction also needs to correspond more or less 

to the contract in breach.524  

Although making a cover transaction is a typical measure of mitigation, it may be impossible for 

the injured party to mitigate his loss by making a substitute transaction. ‘Where the seller markets the 

goods to multiple clients and regularly concludes similar transaction, it has been found that the seller 

has not failed to comply with the duty to mitigation by not reselling the goods, for a substitute transac-

tion would mean loss of profit as the other sale would have taken place regardless of the cover transac-

tion.’525 Although the mitigation by means of cover transaction is not possible in these cases, it does 

not mean mitigation is impossible. The injured party may be required to undertake other measures to 

mitigate his loss. Those measures have to be evaluated by courts and tribunals by the situation in each 

concrete case.  

In addition, the party in breach may offer to perform the contract on terms different from those in 

the original contract. The general view to these cases is that if the reoffer actually benefits the injured 

party, he has to take it as a step of mitigation. One commentary argues that when a breaching buyer re-

offers to buy the goods or part of the goods at a lower price which is still higher than the current price, 

the seller is required by Article 77 to accept this re-offer.526 Another commentary states that whether 

refusing the reoffer can be seen as a failure of mitigation depends on whether accepting the reoffer 

would ‘lead to the injured party surrendering its right to damages and avoiding the contract.’ When the 

acceptance leads to ‘a modification of the existing contract with no undertaking by the breaching party 

to compensate for the difference between original contract price and renegotiated price’, the ac-

ceptance cannot be regarded as a reasonable measure of mitigation. When, however, the acceptance of 

the reoffer price can be seen as ‘making a new contract, and does not lead to the injured party being 

                                                   
523 Text of Secretariat Commentary on article 71 of the 1978 Draft [draft counterpart of CISG article 75]   [Dam-

ages in case of avoidance and substitute transactions], 

<http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-75.html>, accessed at 21-01-2013. 
524 Peter Schlechtriem, ‘Calculation of Damages in the Event of Anticipatory Breach under the CISG’, 

<http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem20.html>, accessed at 21-01-2013. 
525 Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the Loss’, 

<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013; see also, Djakhongir Saidov, 

The Law of Damages in International Sales: the CISG and other International Instruments, (Hart Publishing, 

Oxford, 2008), 135. 
526 Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the Loss’, 

<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013. 
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deprived of its right to avoid the contract and to claim damages for the difference between the original 

contract price and the new price, there is no reason when accepting the offer, should not be a reasona-

ble measure of mitigation loss’.527 

Secondly, in the cases of non-confirming delivery and delay in performance, to determine wheth-

er the injured party mitigates reasonably, the purpose for the contract may be taken into account. 

Where the buyer accepts defective goods bought either for resale or for its own use, he may attempt to 

cure the defects, if it is reasonably possible. If cure is not reasonable or possible, the buyer may still 

have to make full use of the goods on hand or to sell them at a reduced price.528 To consider whether 

the cure is reasonable or not, the questions may be considered are: whether the cost of cure is lower 

than the difference between the contract price and resale price, and whether the answer of the above 

question can be reasonably noticed by the injured party. In the case of delayed delivery, it may be rea-

sonable for the injured buyer to find a replacement for the period of delay, particularly if a timely 

commencement of using those goods is of the essence and the cost of such replacement is reasonable 

in the circumstances. It may also be reasonable for the buyer to use the goods from its existing stock to 

execute its plans during the period of delay.529 Cancelling the contract of sale with an injured buyer’s 

sub-buyer as a result of deceptive or delayed delivery of his seller may be a reasonable measure for 

him to mitigate his loss,530 as well as to renegotiate a reduction price.531 However, it cannot be argued 

that, in each case, the mitigation rule requires the injured party to renegotiate the terms of its sub-sale 

contract. Expecting too much of the injured party would disturb the balance between the parties’ legit-

imate interests which were stablished by the mitigation rule.532     

 

3.4.2.3. Conclusion  

 

                                                   
527 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 139. 
528 Ibid, 140-141. 
529 Ibid, 141.  
530 Russia 6 June 2000 Arbitration proceeding 406/1998, <http://cisgw3.law.pace.edu/cases/000606r1.html>, 

accessed at 22-01-2013. 
531 ICC Arbitration Case No. 8786 of January 1997 (Clothing case), 

<http://cisgw3.law.pace.edu/cases/978786i1.html>, accessed at 22-01-2013. 
532 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 142. 

http://cisgw3.law.pace.edu/cases/000606r1.html
http://cisgw3.law.pace.edu/cases/978786i1.html
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Subject to the principle of good faith and economic efficiency, CISG requires the injured party to 

mitigate his loss in a reasonable way. According to Article 77, the aggrieved party has to take reason-

able measures to mitigate the loss, including loss of profit, resulting from the breach. The injured par-

ty’s ‘duty’ to mitigate the loss exists both before and after the breach of contract has occurred. The 

standard to determining whether the mitigation is reasonable is not a high one. The reasonableness 

should be assessed on a case-by-case basis, which falls to the discretion of the courts and tribunals on 

the ground of the principle of good faith in international trade, and all the nature and purpose of the 

contract, the circumstances of the case, and the usage and practices of the trades or professions in-

volved. In non-delivery and non-acceptance cases, Article 77 may normally require the injured party 

to make a substitute transaction in order to mitigate. In the cases of non-confirming delivery and delay 

in performance, the purpose for the contract may be taken into account to determine whether the miti-

gation is reasonable. 

If the injured party fails to take such reasonable measures, the party in breach may claim a reduc-

tion in the damages in the amount by which the loss should have been mitigated. The specific amount 

of damages reduction, however, can also be decided by the courts and tribunals without the defence 

made by the party in breach. 

 

3.5. Discussion  

 

The damages rules of the CISG may contain latent intention of locking the parties into the con-

tract. This is in line with the favor contractus principle which requires approaches that favour finding 

a contract that continues to bind the parties rather than that it has been avoided. The reasons for this 

statement are that CISG prefers the damages to be calculated in accordance with the original contract, 

other than under other standards, such as market price. First, at a starting point, damages awarded un-

der the CISG are to fully compensate the actual loss of the injured party. Second, the Convention is in 

favour of recovering actual concrete losses of the injured party, but not to award damages under ab-

stract standards, such as market prices. Since the courts and tribunals aim to compensate the aggrieved 
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party’s actual losses, they have to make sure that the damages awarded by them will never under or 

over compensate the injured party.  

The provisions of damages in the CISG may lead the judges to make an effort to achieve a fair 

awarding of damages. However, to some extent, they may undermine the legal certainty which the 

commercial parties may consider much more seriously. As one commentary says, the CISG approach 

has the merit of being more transparent and truer to the commercial purpose of very many contracts, 

especially those involving manufactured goods. However, it may not be easy to be applied in the 

commodities markets, 533 since the commodities market is highly speculative and the business parties 

come to this market generally for monetary profits but not the subjective matter itself.  It may be rea-

sonable to argue that the CISG is better equipped to deal with market-insensitive items, for example, 

heavy machinery, than with market sensitive goods such as commodities.   

 

3.6. Conclusion 

 

The CISG does not provide definition of damages. However, from the provision of Article 74, it 

may be possible to say that the main purpose of damages is to compensate the injured party. The aim 

of compensation is to recover the losses suffered by the injured party.  

Article 74 governs the general scope of compensation for the breach of contract, which seeks to 

give the injured party his performance interest by full compensation, in order to place the claimant into 

the same economic position it would have been had the contract been duly performed. Article 74 pro-

vides the basic principles for the recovery of damages under the CISG. However, it does not provide 

specific guidelines for the calculation. Courts and tribunals are entitled to determine the amount of the 

claimant’s recoverable loss suffered as a result of the breach based on the circumstances of particular 

case.  

When the contract has been avoided, Article 75 and 76 provide both concrete and abstract meth-

ods for assessing damages. Under Article 75, the amount of damages is the difference between the 

price under the contract and the price of substitute transaction. While, the damages under Article 76 

                                                   
533 Michael Bridge, ‘A Law for International Sales’, 37 Hong Kong Law Journal (2007), 36. 
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should be the difference between the contract price and ‘current price’ at the time of avoidance or at 

the time of taking over the goods, if the party claiming damages has avoided the contract after taking 

over the goods. The current price is the price of the goods at the place where the goods should be de-

livered, or if there is no such price in that place, the price at such other place as serves as a reasonable 

substitute. Without reasonable substitute transactions or current prices, the general formula of Article 

74 is applied to calculate damages.  

CISG limits the recovery of damages by the doctrines of foreseeability and mitigation. Under the 

second sentence of Article 74, the damages does not exceed the loss which the party in breach foresaw 

or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and mat-

ters of which he then knew or ought to have known, as a possible consequence of the breach of con-

tract. According to Article 77 CISG, the aggrieved party has to take reasonable measures to mitigate 

the loss, including loss of profit, as a result of the breach. If the injured party fails to do so, the party in 

breach can claim to reduce the amount of damages which should have been mitigated. Whether miti-

gation is reasonable or not has to be assessed on a case-by-case basis. This assessment falls to the dis-

cretion of the courts and tribunals based on the principle of good faith in international trade, all the 

nature and purpose of the contract, the circumstances of the case, and the usage and practices of the 

trades or professions involved. 

The analysis of damages rules in the CISG shows that the Convention tends to calculate the dam-

ages in accordance with the original contract, other than under other standards, such as market price. 

To fully compensate the injured party, the courts and tribunals should make sure that the damages 

would not be less or more than the loss of the injured party. The rules in the CISG may lead the judges 

take much effort to achieve a fair awarding of damages, but, to some extent, undermines the legal cer-

tainty. Therefore, it may be reasonable to say that the CISG is better equipped to deal with market-

insensitive items, other than with market sensitive goods. 
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4. The Damages Rules in Chinese Contract Law  

 

4.1. Introduction  

 

This chapter analyses the rules of damages in Chinese Unified Contract Law 1999 (UCL). The 

main question is what damages Chinese law provides in the case of breach of contract and how to de-

termine the amount of damages. This chapter starts with a brief introduction of the UCL and the de-

velopment of Chinese contract law. Next follows a discussion of the specific rules of damages in the 

UCL, closing with a working definition of contract damages under Chinese contract law. In Section 

4.4., the general measure of damages in China is analysed in detail. This section also discusses some 

specific problems which are not currently settled by Chinese law. For example, whether non-pecuniary 

loss and loss of chance can be awarded in breach of contract cases? How to calculate loss of profits 

under Chinese contract law? Whether gain-based damages can be awarded under Chinese contract law? 

Finally, par. 4.5 analyses the restriction rules damages under Chinese contract law.  On the basis of the 

analysis above, a conclusion will be drawn in Section 4.6.   

 

4.2. General Introduction of Chinese Unified Contract Law 1999 (UCL) 

 

4.2.1. The Development of Contract Law in China 

 

Before the enforcement of the current Chinese Contract Law 1999 (UCL), contracts in China 

were regulated by three separate laws on contract and the General Principles of Civil Law (GPCL). 

The first contract law drafted was the Economic Contract Law (ECL) which was issued to protect the 

social economic order, to promote the economic efficiency and to guarantee the implementation of 

state plans. It only applied to the economic contracts between legal persons. The second one is the 

Foreign Economic Contract Law (FECL) which was only applicable to foreign-related economic 

transactions. The third law, the Law on Technology Contracts, regulated only the contracts for tech-

nology development. In addition, the GPCL which was issued in 1986 provided general principles for 
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all kinds of contracts. Theoretically, the GPCL had a higher status in the Chinese hierarchical order of 

legal sources than the other contract laws. This meant that the GPCL not only served a gap filling 

function, but stipulated governing principles for all kinds of contracts and overruled any inconsistent 

provisions in individual contract laws.534   

These three contract laws were filled with ‘contradictions, redundancies and lacked some of the 

most fundamental rules and institutions of standard contract relations’.535 These problems and China’s 

impending admission to the WTO led the Chinese legislator to enact a uniform contract law.536  

 

4.2.2. Uniform Contract Law 

 

The UCL came into effect on October 1, 1999. It replaced the ECL, the FECL and the TCL. Ac-

cordingly, current Chinese contract law includes the UCL and the GPCL. The UCL contains the prin-

cipal rules and the 1986 GPCL serves a gap-filling function as a stand-by law. In addition, judicial 

interpretations also provide further practical guidance.537 In drafting the UCL, Chinese legislators re-

ferred to the UNIDROIT Principles, the CISG and the other foreign legal standards.538  

The UCL contains three parts: General provisions, Specific provisions and Supplementary provi-

sions. Part one is further divided into eight chapters, dealing with the general principles, formation, 

legal effect, performance, alteration and transfer, termination, liabilities for breach and other stipula-

tions. These provisions apply to all kinds of contracts. Part two on specific provisions regulates 15 

specific types of contract, namely, sales of goods; supply of electricity, water, gas and heating; gifts; 

loans; leasing; lease financing; hiring of work; construction projects; transportation; technology; stor-

age; warehousing; trusts; commissioning agencies and brokerage. The last part only contains one arti-

                                                   
534 Jianfu Chen, Chinese Law: Context and Transformation, (Martinus Nijhoff Pubilishers, Leiden, 2008), 444-

447. 
535 Liming Wang, ‘An Inquiry into Several Difficult Problems in Enacting China’s Uniform Contract Law’, 

(1999) 8 Pacific Rim Law and Policy Journal 351, 352.   
536 John Matheson, ‘Convergence, Culture and Contract Law in China’, 15 Minn.J.Int’l L. 329 (2006), 338. 
537 Jianfu Chen, Chinese Law: Context and Transformation, (Martinus Nijhoff Pubilishers, Leiden, 2008), 450-

451. 
538 Huixing Liang, ‘The Success and Shortages of Chinese Unified Contract Law’, Peking University Law Jour-

nal (Zhong Wai Fa Xue), (1999), Vol. 6, 

<http://www.360doc.com/content/11/0429/16/6497568_113189580.shtml>, accessed at 27-01-2014. 

http://www.360doc.com/content/11/0429/16/6497568_113189580.shtml
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cle which serves the purpose of repealing the ECL, FECL and TCL upon the implementation of the 

UCL in 1 October, 1999.  

To draft the UCL 1999, German Civil Code, Japanese Civil Code and the Civil Code of Taiwan 

were all studied carefully and followed to varying degrees. Furthermore, the UNDROIT Principles and 

the CISG were followed closely, and in some places copied. Additionally, Common law was also con-

sidered in drafting the general part and the chapter of sales contract.539 

 

4.2.3.  Other Authoritative Documents 

 

Other than GPCL 1986 and UCL 1999, the Supreme Court of China also provides judicial inter-

pretations, guidance of hearing, and ‘guidance cases’ as authoritative documents. Among them, the 

judicial interpretations should be used as legal resources, as well as statutory laws. While the guidance 

of hearing and ‘guidance cases’ can be used by judges to justify their decisions, this is not compulsory.  

First, the judicial interpretations, which include the authoritative documents issued by the Su-

preme Court named ‘interpretation’, ‘provision’, ‘reply’ and ‘decision’,540 should be used as legal re-

sources by courts.541 So far, the Supreme Court of China provides two judicial interpretations of con-

tract law application in general which are ‘The Supreme Court’s Interpretation of Contract Law Appli-

cation I 1999’ and ‘The Supreme Court’s Interpretation of Contract Law Application II 2009’. It also 

issues many specific interpretations for the legal application of special kinds of contract. For example, 

‘The Supreme Court’s Interpretation of Real Estate Sales Contract Cases 2003’, ‘The Supreme Court’s 

Interpretation of Construction Contract Cases 2004’, ‘The Supreme Court’s Interpretation of Technol-

ogy Contract Cases 2004’, ‘The Supreme Court’s Interpretation of State-owned Land Using Right 

Contract Cases 2005’, ‘The Supreme Court’s Provision of Foreign Related Civil or Commercial Con-

tracts Cases 2007’, and ‘The Supreme Court’s Interpretation of Rental Contract Cases 2009’.  

                                                   
539 Huixing Liang, ‘The Successors of Chinese Law to Foreign Civil Code’, 

<http://www.aisixiang.com/data/45588.html>, accessed at 2-2-2015.  
540 The Supreme Court’s Provision of Judicial Interpretation, 2007.  
541 Shiyuan Han, The Law of Contract, (3rd edn, Law Press, Beijing, 2012), 17.  

http://www.aisixiang.com/data/45588.html
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Second, the guidance of hearing and the ‘guidance cases’ can be used by the courts to substantiate 

their decisions. However, judges are not obliged to apply these documents.542 The Supreme Court has 

provided some guidance related to contract cases. For example, ‘The Supreme Court’s Suggestions for 

Hearing the Cases of Loan Contract 1991’, ‘The Supreme Court’s Suggestions of Hearing the Real 

Estate development and Operation Cases Before the Enforcement of Real Estate Management Law 

1995’, and ‘The Guidance of How to Hear the Civil and Commercial Contract Case in Current Situa-

tion 2009’.  

Also, from 2010, the Supreme Court started to build up a ‘Case Guidance System’. The Guidance 

Cases are different from the previous application guidance of the Supreme Court, such as the ‘Guid-

ance of How to Hear the Civil and Commercial Contract Case in Current Situation 2009’. Although 

both of them aim to clarify and specify the statutory law, the Guidance cases can also clue the judges 

in about the link between a specific case and the application of law. The Chinese case guidance system 

differs from the common law system in that it uses cases as references for an accurate understanding 

and appropriate application of the statutory legislations. The guidance cases do not have official bind-

ing force for later cases.543 The judges may still be inclined to follow these cases, since the lower 

courts are accountable to the higher courts. It is more efficient for judges from lower courts to rational-

ize their decisions using the cases provided by the Supreme Court. The Chinese Supreme court has 

published 31 guidance cases from 2011 to 2014. 

 

4.3. Rules of Damages in UCL 

 

 The rules on damages in the UCL are Article 112, 113, 114 and 119, which are provided in the 

first part of the law.  

Article 112:  

                                                   
542 Shiyuan Han, The Law of Contract, (3rd edn, Law Press, Beijing, 2012), 17. 
543 [White Paper] Judicial Reform in China (October 9, 2012). 
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Where either party fails to perform its obligations under the contract or does not perform its ob-

ligations as contracted, and losses are still caused to the other party after the performance of obliga-

tions or the adoption of remedial measures, the party in fault shall compensate for the losses. 

Article 113:  

If either party fails to perform its obligations under the contract or does not perform its obliga-

tions as contracted and thus causes losses to the other party, the amount of compensation for the loss 

shall be equivalent to the loss actually caused by the breach of contract and shall include the profit 

obtainable after the performance of the contract, but shall not exceed the sum of the loss that might be 

caused by a breach of contract and has been anticipated or ought to be anticipated by the breaching 

party in the making of the contract. 

A business operator who practices fraud in providing commodities or services to consumers shall 

undertake to compensate for the damage in accordance with the provisions of the Law of the People's 

Republic of China on the Protection of Consumers' Rights and Interests. 

Article 114:  

The parties may stipulate that in case of breach of contract by either party a certain amount of 

penalty shall be paid to the other party according to the seriousness of the breach, and may also stipu-

late the method for calculating the sum of compensation for losses caused by the breach of contract. 

If the stipulated penalty for breach of contract is lower than the loss caused by the breach, the 

party concerned may apply to a people's court or an arbitration institution for an increase. If the stip-

ulated penalty for breach of contract is excessively higher than the loss caused by the breach, the par-

ty concerned may apply to a people's court or an arbitration institution for an appropriate reduction. 

If the parties agree upon a penalty for the breach of contract by a delayed fulfillment, the breach-

ing party shall, after paying the penalty for breach of contract, discharge the debts notwithstanding. 

Article 119: 

After either party breaches the contract, the other party shall take appropriate measures to pre-

vent the increase of the loss; the party that fails to take appropriate preventive measures and thus ag-

gravates the loss may not claim compensation for the increased part of the loss. 
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The reasonable expenses incurred by the other party in preventing the aggravation of the loss 

shall be borne by the breaching party.544 

The general rule is presented in Article 113. Article 113 (1) clearly stipulates that the damages 

awarded includes both ‘damnum emergens’ (loss suffered) and ‘lucrum cessans’ (loss of profit) if they 

are foreseeable by the breaching party at the time of contract conclusion. It provides that if a party 

breaches a contract, the injured party will be able to claim damages to the amount of his loss resulting 

from the breach and any benefit that may be accrued from performance of the contract, where there is 

no liquidate damages clause in the contract. It also provides that the damages shall not exceed the loss 

resulting from the breach which was foreseen or should have been foreseen by the breaching party at 

the time of the contract conclusion. Thus, suppose a seller fails to deliver materials for manufacture, 

the buyer is able to claim both the expenses he made to performance of the contract, for example, the 

expenses for organizing transportation, and the net profit he would earn from using those materials for 

manufacture. Moreover, it adopts foreseeability as a general rule to limit the amount of damages.  

In addition, Article 112, 114 and 119 respectively provide rules for supplementary damages, liq-

uidated damages and mitigation. According to Article 112, where a party failed to perform a contract, 

if, notwithstanding its subsequent performance or cure of non-conforming performance, the other par-

ty has sustained other loss, the breaching party shall pay damages for these losses too. Article 114 al-

lows contract parties to make an agreement of liquidated damages in light of the degree of breach, or 

                                                   
544 The translation from the official website of the National People’s Congress of the People’s Republic of China, 

<http://www.npc.gov.cn/englishnpc/Law/2007-12/11/content_1383564.htm>, accessed at 15-1-2014. The origi-

nal Chinese version:  

      第一百一十二条    当事人一方不履行合同义务或者履行合同义务不符合约定的，在履行义务或者采

取补救措施后，对方还有其他损失的，应当赔偿损失。 

        第一百一十三条    当事人一方不履行合同义务或者履行合同义务不符合约定，给对方造成损失的，

损失赔偿额应当相当于因违约所造成的损失，包括合同履行后可以获得的利益，但不得超过违反合同一

方订立合同时预见到或者应当预见到的因违反合同可能造成的损失。 

        经营者对消费者提供商品或者服务有欺诈行为的，依照《中华人民共和国消费者权益保护法》的规

定承担损害赔偿责任。 

        第一百一十四条    当事人可以约定一方违约时应当根据违约情况向对方支付一定数额的违约金，也

可以约定因违约产生的损失赔偿额的计算方法。 

        约定的违约金低于造成的损失的，当事人可以请求人民法院或者仲裁机构予以增加；约定的违约金

过分高于造成的损失的，当事人可以请求人民法院或者仲裁机构予以适当减少。 

        当事人就迟延履行约定违约金的，违约方支付违约金后，还应当履行债务。 

        第一百一十九条    当事人一方违约后，对方应当采取适当措施防止损失的扩大；没有采取适当措施

致使损失扩大的，不得就扩大的损失要求赔偿。 

        当事人因防止损失扩大而支出的合理费用，由违约方承担。 

http://www.npc.gov.cn/englishnpc/Law/2007-12/11/content_1383564.htm
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prescribe a method for calculation of damages for the loss resulting from a party's breach. Since this 

work focuses on the court-determined damages, Article 114 is not considered further in this work. Ar-

ticle 119 provides that the injured party shall take the appropriate measures to mitigate his loss as a 

result of breach.  

Damages rules under the UCL can be seen as a ‘legal transplant’ as they mainly follow from the 

CISG. The CISG is one of the main references for the drafting of the UCL and the damages rules un-

der the UCL show a large degree of similarity with those under the CISG. For example, Article 113 

follows Article 74 CISG. The mitigation rule of Article 119 also follows Article 77 CISG. Thus, it 

appears reasonable to infer that the rules of damages generally follow from the provisions under the 

CISG. 

However, compared with the CISG and English law, the Chinese provisions of contractual dam-

ages are more general and unspecific. For example, the UCL does not provide calculation methods of 

damages, such as concrete and abstract methods, which are stipulated by Article 75 and 76 CISG, Sec-

tion 50, 51, 53 English Sale of Goods Act 1979 (SGA) and English case law. Moreover, the UCL does 

not touch upon issues such as loss of a chance or non-pecuniary loss and has left these to the discretion 

of the courts. Those general provisions may not be able to give a complete normative guideline for the 

courts to award damages. Chinese scholars normally are willing to search for guidelines from foreign 

laws and international conventions, such as the CISG and UNPICC. In the remainder of this chapter 

academic opinions from researchers will be used also to determine the law regarding contractual dam-

ages. In Chinese law court decisions do not have binding force outside the specific parties in the case. 

Therefore cases do not determine legal rules. Some court decisions will, however, be used as support 

for the various answers for this question.545 

 

4.4. Assessment Measure of Damages  

 

4.4.1. Principle of Full Compensation 

  

                                                   
545 See Section 1.2. for more details about the lack of precedent law in the Chinese legal system.  
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In principle, Chinese civil law would like the injured party to recover all his losses as a result of 

the breach.  Article 112 (1) of the GPCL which is the general rule of the scope of breach of contract 

liability provides that a party who breaches a contract should be liable to compensate the losses conse-

quently suffered by the other party. It does not stipulate any limitation to restrict the scope of compen-

sation.  

The principle of full compensation is followed by Article 113 UCL which also stipulates that 

where a party failed to perform the contract, thereby causing loss to the other party, the amount of 

damages payable shall be equivalent to all of the losses of the other party resulting from the breach, 

including any benefit that may have accrued from performance of the contract. By compensating all 

losses of the injured party resulting from the breach, the injured party would be put into the same posi-

tion as if the contract had been duly performed. Chinese contract law applies the principle of full com-

pensation in order to encourage contractual parties to properly perform their contract.546 But it identi-

fies neither general nor specific assessment methods for loss compensation. To fill this gap, legal 

scholars propose several arguments from a comparative law perspective.   

 

4.4.2. Academic Arguments of Damages Assessment Methods in China  

 

Chinese legal scholars have recognized the difference between the abstract and concrete method 

of damages assessment.547 However, they have different opinions as to which method should be used 

as a starting point. Some authors argue that when no liquidated damages have been agreed upon, the 

abstract method should be applied primarily. The application of the abstract method, namely, the mar-

ket rule, is based on the existence of a market and a market price. Since China continuously builds up 

its market economy, China already has the basis to apply the abstract method.548 Thus, unless the law 

requires compensating the actual losses of the injured party, if the contract price or national guidance 

                                                   
546 Hui Ding, Yujie Yao (eds.), Relevant Interpretation on Contract Law of the People’s Republic of China, 

(Law Press, Beijing, 2012), 195. 
547 Shiyuan Han, The Law of Contract, (3rd edn, Law Press, Beijing, 2012), 653; see also, Liming Wang, The 

Liability of Breach of Contract, (China University of Political Science and Law Press, Beijing, 1996), 475. 
548 Shiyuan Han, The Law of Contract, (3rd edn, Law Press, Beijing, 2012), 653.  
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price exists, the market rule should be used.549 One author gives three reasons for using the abstract 

method primarily under Chinese contract law. First, in many situations, the abstract method, which 

uses the market price as a standard to calculate damages, is able to protect the injured party’s perfor-

mance interest. He accepts the rule from English case law that the aim of contractual damages is to 

reasonably compensate the injured party, and should be assessed as the difference between contract 

price and market price. Second, the abstract method relieves the injured party from the burden to prove 

the actual loss as result of the breach. Third, the abstract method can also reduce transaction costs. For 

example, in the contract of carriage, the carrier sometimes contracts with many passengers. The con-

crete method may increase the potential liability of the carrier in case of breach of contract, since it 

requires the carrier to predict the specific losses of each passenger in order to consider the risk of con-

tracting. On the contrary, the abstract method only requires the carrier to predict the normal loss of 

ordinary passengers. Applying the concrete method would make the carrier reluctant to enter into a 

contract, since the specific losses may difficult to predict.550     

Some other authors decide that the law does not have to provide a starting point for the assess-

ment of damages. The injured party should have a right to choose either the abstract or the concrete 

method to assess its losses.551 Since both methods have their advantages (the concrete method is more 

in line with the full compensation principle; the abstract method can relieve the burden of proof and 

help the parties to settle the damages more quickly), it is reasonable to allow the injured party to 

choose which advantage he wants to get.     

Another option is to allow the court discretion to choose the assessment method. One author dis-

cusses the damages assessment under both civil law (German law) and common law systems, and ar-

gues that courts should choose between those methods according to the circumstances of the case.552  

Another author argues that the courts’ discretion should be restricted. Contract law should identi-

fy different circumstances and different general methods in those circumstances. He states that the de-

sign of damages assessment method in Chinese contract law should refer to the English law example 

                                                   
549 Jianyuan Cui, The Research of Contract Liability, (Jiling University Press, ChangChun, 1992), 224.  
550 Liming Wang, The Liability of Breach of Contract, (China University of Political Science and Law Press, 
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551 Shiyuan Han, The Law of Contract, (3rd edn, Law Press, Beijing, 2012), 653.  
552 Yongjun Li, Contract Law, (Law Press, Beijing, 2003), 660.  



130 
 

to assess damages dependent on the circumstances, where there is and also where there is not a market 

for the subject-matter of the contract. If a market exists, the abstract method should be used. If not, the 

court should assess the actual losses of the injured party. 553   

 

4.4.3. Recovery of Loss of Profit  

 

4.4.3.1. Classification  

 

Chinese contract law allows the injured party to claim loss of profits as a result of breach. Article 

113 UCL expressly provides that the recoverable loss includes the loss of any benefit that may accrue 

from performance of the contract. However, the law does not answer how to calculate this loss. To 

clarify the assessment method of the loss of profits, in 2009, the Chinese Supreme Court provided a 

guidance to instruct the local courts to identify and award the loss of profits.554 Such guidance does not 

have official binding force, but can provide suggestions for the local courts to solve specific cases. The 

guidance separates the loss of profits into three parts, namely, loss of productive profits, loss of operat-

ing profit and the loss of resale profits. When a seller in a sales contract fails to deliver the productive 

equipment or materials to the buyer, the injured buyer will suffer the loss of productive profits. In op-

eration contract, rental contract and the contract for offering services, the injured party of non-

performance will lose his operating profits. When there is a sub-contract made by the original buyer, 

the seller’s breach will cause the loss of resale profits of the original buyer. It also provides that the 

loss of profit damages should not be awarded in the cases of consumer contract, where the contract 

parties agree with liquidated damages and where the breach causes personal injury and non-pecuniary 

loss. In other words, the Chinese Supreme Court decides that generally the loss of profits is only re-

coverable in the breach of commercial contract without liquidated damages terms.555   

 

                                                   
553 Shiyuan Han, Research of Damages of Breach of Contract, (Law Press, Beijing, 1999), 446-450. 
554 The Guidance of How to Hear the Civil and Commercial Contract Case in Current Situation 2009, Section 2, 

Article 9-11.    
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4.4.3.2. Assessment Methods 

 

Chinese scholars provide two methods for assessing the loss of profits when its amount is not ob-

vious. First, the loss of profits may be comparable with the normal profits an injured party would 

make in a similar period of time.556 For example, when the non-delivered machine makes the injured 

buyer unable to produce goods, the lost productive profits may be calculated based on the average 

productive profit of the injured party within a certain period before the breach. If the average profit of 

the injured party is hard to determine, the amount of loss of profits may also be determined according 

to the average profits which can be made by a similar enterprise with the same kind of machine in the 

same period. In service contract cases, if the breaching party had performed part of his contract obliga-

tion, the operating profits loss may be assessed according to the profits which it had received from the 

previous performance. For instance, if two parties make a contract for providing a service for 3 years, 

and the defence breaches the contract by stopping that service after 1 year, the loss of profits of the 

injured party can be calculated in accordance with the profits he gets from the first years’ service.557 

The second method is discretional assessment, namely, the court is discretionally entitled to offer 

amount of damages in the light of the specific circumstances of the case when the actual number of 

loss of profits is hard to identify. The discretional assessment may consider the amount of damages 

based on the injured party claims and principle of good faith and fairness.558 

 

4.4.3.3. Restriction 

 

The Supreme Court’s guidance provides more rigorous limitation rules for the courts to award 

damages of loss of profits. Article 10 of the guidance asks the courts to limit the recovery of loss of 

profit by not only the foreseeability and mitigation rules under Article 113 and 119 UCL, but also the 
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rules of set-off and contributory negligence. It limits the recovery of the profit loss to the net profits 

that are foreseeable to the breaching party at the time of contract concluded. They cannot be reasona-

bly mitigated, are caused by the injured party’s own fault and cannot be set off. Thus, the actual 

awarded damages should be calculated by the formula: the whole amount of loss of profits suffered by 

the injured party - unforeseeable loss - avoidable loss - the gain of the injured party as a result of 

breach- the loss coursed by the injured party’s own fault - necessary transaction cost. 

In practice, the Chinese courts also use the certainty rule to limit the recovery of loss of profits.559 

If the loss of profits cannot be proven as certain, the courts normally would be reluctant to award dam-

ages to the extent of this loss to the injured party. For example, in one case, the defendant breached the 

contract by stopping cooperation with the claimant to provide meals for a company. The claimant 

claimed for loss of profits of ¥150,000 (approx. €18,000), namely, 852 (the number of employees’ 

daily meals) ×22 (the number of days which the employees have meals per month) ×49 (the number of 

months which the defendant failed to perform the contract) × 3% (the profits margin). The court re-

jected the loss of profits claim. It decided that the calculation of loss of profits was based on an un-

changing number of employee’s daily meals, the transaction cost of the claimant and the number of 

the employees’ working days in the future. However, neither of these elements could be certain. Thus, 

the claim of ¥150,000 could not be supported by the court.560 In another case, the court decided that 

although the breaching party was able to foresee the loss of profits of the injured party at the time of 

contracting, the recovery of loss of profits should also be based on whether the profits would material-

ise certainly. In this case, since the claimant may not prove with certainty that he would be able to ob-

tain these profits even when the contract would have been duly performed, the claimant should not 

obtain an award of damages for the loss of profits as a result of breach.561 The Chinese courts may de-

cide that a claimed loss of profits is uncertain based on the fact that the lost profits can be influenced 

                                                   
559 Xingzheng Wu, ‘The Reflection and Reconstruction of the Rules of Loss of Profits Compensation under Con-
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by many other elements, such as transaction costs, market risk and management quality of the injured 

party. If those elements are difficult to ascertain, the courts would be inclined to decide that the loss of 

profits is uncertain as well.562   

 

4.4.3.4. Burden of Proof  

 

The specific amount of the recoverable lost profits depends on the evidence provided by the par-

ties. Article 11 of the guidance stipulates the burden of proof regarding loss of profits. The breaching 

party has to prove that the injured party did not reasonably mitigate his loss, that the injured party’s 

fault also contributed to such an amount of his own loss and that the injured party had gained from the 

breach of contract.563 The injured party has to prove the whole amount of his lost profits and the nec-

essary transaction costs. The foreseeability can be proven by the injured party, but the court also has 

discretion to consider whether the loss is foreseeable or not.  

 

4.4.3.5. Conclusion  

 

Under both statute law and Supreme Court’s guidance, the actual recoverable loss of profit under 

Chinese law should be calculated by the following formula:  

(The whole amount of loss of profit suffered by the injured party) – (unforeseeable loss)- (avoid-

able loss)- (benefits of the injured party as a result of breach) – (the loss caused by the injured party’s 

own fault) – (necessary transaction cost).  

This formula shows two main differences between Chinese contract law and English contract law 

and the CISG with regard to the recovery of loss of profits. On the one hand, compared with English 

law and the CISG, the Chinese Supreme Court’s guidance provides more detailed and restricted stand-

ards for Chinese courts to award damages for loss of profits. Although all of those three laws provide 
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discretion to the courts to determine the recovery of loss of profits, Chinese law (including the guid-

ance) seems more willing to restrict this discretion than English law and CISG. On the other hand, in 

the cases of awarding loss of profits, the limitation rules under the UCL, such as foreseeability and 

mitigation, may be seen as not limiting recoverability of loss of profits but rather as an assessment 

method of it. For example, supposing that the claimant claims for €1000 loss of profits, but the court 

finds out that the breaching party is only able to foresee €600 loss at the time of contracting. Accord-

ing to the formula under the guidance, the injured party can only recover €600 foreseeable loss of 

profits.  

 

4.4.4. Recovery of Non-pecuniary Loss  

 

4.4.4.1. Conflicts in Practices  

 

Chinese contract law does not mention whether non-pecuniary loss may be compensated in a 

breach of contract case. There is no clear answer for this question. Previous cases show conflicting 

results of similar cases from different courts. For example, in one case, the defendant, a wedding com-

pany, breached the contract it made with the new couple by breaking the video tape of their wedding 

by mistake. The court decided to award ¥5000 (approx. €600) as non-pecuniary loss.564 However, in 

another wedding service contract case, the company breached the contract by not preparing qualified 

service in line with the requirements of the contract. The court (different with the previous one) did 

not support the claim of non-pecuniary loss in this case. It decided that the non-pecuniary loss should 

not be awarded in breach of contract cases, because the law did not allow it.565  

 

4.4.4.2. Conflicts between Scholars  

 

                                                   
564 No. 718, 2012, Local People’s Court of Guangxi Zhuang Autonomous Region, Liuzhou City, Chengzhong 

District, First Civil Instance. (广西壮族自治区柳州市城中区人民法院，（2012）民一初审字第 718 号) 
565 No. 16436, 2010, Local People’s Court of Shanghai Pudong District, First Civil Instance. (上海市浦东新区

人民法院，（2010）浦民一（民）初字第 16436 号). 



135 
 

Doctrinal opinions also diverge sharply. The general argument is that normally the courts should 

not award non-pecuniary loss to the injured party in breach of contract cases.566 One author mentions 

four reasons why non-pecuniary loss may not be recoverable. First, in the UCL the possibility of com-

pensation of non-pecuniary loss distinguishes contractual liability from tort liability. According to Ar-

ticle 120 GPCL, Chinese civil law only allows the compensation for the non-pecuniary losses as a re-

sult of the infringement of the right of name, portrait, reputation or honour. Normally, the infringe-

ment of those rights leads to liability of tort. The non-pecuniary loss caused by breach of contract 

should not be recovered under contract law. If an injured party thinks that his right of name, portrait, 

reputation or honour is infringed by the breaching party’s activity, he should claim by tort. This argu-

ment has been accepted by the UCL. According to Article 122 UCL, where one party's breach of con-

tract harmed the personal or property interests of the other party, the aggrieved party is entitled to elect 

to hold the party liable for breach of contract in accordance herewith, or hold the party liable for tort in 

accordance with any other relevant law. Thus, if an injured party suffers non-pecuniary loss as a result 

of breach, he is able to claim it under tort law.567 Second, the recovery of non-pecuniary loss discour-

ages the transaction, since the breaching party would thereby have to take an unforeseeable risk of po-

tential liability at the time of contract conclusion. Although the breaching party may be able to foresee 

the non-pecuniary loss as a type of loss due to a result of his breach, he, normally, will not be able to 

foresee the amount of the loss, since the amount of the loss is different from person to person. The un-

certainty of the amount of non-pecuniary loss may lead parties to be reluctant to make contracts with 

each other, and thus may hinder the development of a market economy. Third, the recovery of non-

pecuniary loss may not be in line with the principle of privity of contract. For example, if a buyer has 

died by a defective product, is a family member of the buyer able to claim non-pecuniary loss from the 

seller as a result of breach of contract? The answer should be no. Fourth, the compensation of non-

pecuniary loss may give the courts too much discretion to decide the amount of damages, since there is 

no specific measurement for calculating the non-pecuniary loss. Giving that there are differences in 
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education level of Chinese judges, too much discretion may cause practical problems. Excessive dis-

cretion may for example lead to different results in similar cases.  

This position has been challenged by some authors from both comparative and interpretative per-

spectives. They believe that non-pecuniary losses should be recoverable under contract law. One au-

thor argues that Article 113 UCL does not exclude the recovery of non-pecuniary loss where there is a 

non-commercial contract having as purpose to provide emotional satisfaction to the contract party. By 

comparing Article 113 UCL and English case law, he asserts that both Chinese law and English law 

aim to protect the expectation interest of the injured party. Thus, there is no reason for Chinese law not 

to protect the expectation interest when it is non-pecuniary. He also questions the comprehensiveness 

of Article 122. First, if the breach of contract causes not only economic loss but also non-pecuniary 

loss, and the injured party has already been awarded compensation for economic loss as contractual 

damages, will the injured party still be entitled to claim the non-pecuniary loss under tort law? Second, 

sometimes, breach of contract causes non-pecuniary loss to the injured party, but the injured party 

cannot hold the breaching party liable for tort (for example, the injured party may not be able to prove 

the intention and gross negligence of the breaching party to breach the contract). In this case, is the 

court able to directly award pecuniary loss in the suit of breach of contract? The author answers both 

questions in the affirmative. He argues that the injured party should be awarded non-pecuniary losses 

in cases of breach of contract when he is not able to recover those losses by claiming of tort.568  

Another author justifies the recovery of non-pecuniary loss by the interpretation of the judicial in-

terpretation of the Chinese Supreme Court. Article 1 of the ‘Interpretation of the Supreme People's 

Court of Some Issues concerning the Application of Law for the Trial of Cases on Compensation for 

Personal Injury’ provides that the courts should accept and hear the cases when a compensational right 

holder claims economic and/or non-economic losses as a result of damage to life, health or body. The 

notion ‘compensational right holder’ means the person who has been injured by the tort or another 

kind of injury, the dependents who had to be fostered by the injured person and the close relatives of 

the injured person who is dead because of the injury. He interprets this to mean that the notion ‘other 

kinds of injury’ should include the breach of contract. Thus, the court should approve the injured par-
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ty’s claim for non-pecuniary loss in a contractual action as well as in tort.569 He also searches for sup-

port of his argument from comparative laws, and mentions that UNPICC and PECL both state that the 

loss for which damages are recoverable includes non-pecuniary loss.570      

 

4.4.4.3. Conclusion  

 

Chinese contract law does not mention the recovery of non-pecuniary loss. The clarity of the law 

leads to a conflict in legal practice, namely, each court may have its own opinion about whether to 

award non-pecuniary damages in breach of contract cases. Legal scholars provide normative sugges-

tions to fill this gap. They base their arguments on a restricted or an extended interpretation of the le-

gal documents and comparative law. However, it is not evident which interpretation has been general-

ly recognized as a correct approach by Chinese judges and whether the comparative results have been 

applied by Chinese courts. Thus, the scholars’ viewpoints may provide arguments to the lawyers to 

support their demands in court. But they do not provide insight into the decisions the courts will actu-

ally make. 

 

4.4.5. Recovery of Loss of Chance 

 

UCL does not mention the recovery of loss of chance. Generally, both the courts and legal schol-

ars are reluctant to provide damages for the loss of chance by the injured party. 571 The reason is that 

the loss of chance is hard to be certain and quantified. Thus, the awarding of loss of chance damages 

will lead uncertain and inaccurate results in practices.572  However, the general opinion has been chal-

lenged by several authors. After analysing the different approaches of loss of chance recovery in other 

countries, one author says the loss of chance should at least be recoverable when the purpose of the 
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contract is to provide a chance to win a price, or to win a lawsuit.573 Another author makes a broader 

argument that the loss of chance should be recovered when it is sufficiently certain. According to Arti-

cle 7.4.3 of UNPICC, he argues that if the courts can be reasonably certain that the injured party 

would have a chance when the contract had been duly performed, and the loss of this chance is as a 

result of the breach, the court should award the loss of chance damages to the injured party.574  Both 

authors agree that loss of chance has to be calculated in proportion to the probability of its occurrence, 

as under English case law575 and the CISG commentary.576 Since the law does not develop detailed 

rules with regards to how to quantify the loss of chance, the courts have a larger discretion to quantify 

the amount of recovery. The recovery of loss of chance can be a tool to avoid the unfair ‘all-or-nothing’ 

result in awarding damages. However, there is no case report under Chinese contract law with regard 

to the recovery of loss of chance. Thus, it is difficult to answer whether the loss of chance has been 

considered as a recoverable loss by Chinese judges. 

 

4.4.6. Gain-Based Damages 

 

The general principle of damages awarded in a breach of contract case under Chinese contract 

law is to fully compensate the injured party with his loss as a result of the breach. Thus, generally 

gain-based damages should not be recovered in breach of contract cases in China. However, this prin-

ciple has been modified by the Chinese Supreme Court. In one official suggestion to the other local 

courts, the Supreme Court holds that where the party breaches a real estate development and operation 

contract and leads the contract not performable, the breaching party has to pay damages. If the amount 

of damages is hard to ascertain, the court is able to compensate the injured party in light of the benefits 

which the breaching party gained from the breach. If the breaching party misappropriates the invest-

ment of the injured party and obtains benefits from the misappropriation, these benefits should be 
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awarded to the injured party as damages. If the benefits are lower than the actual loss of the injured 

party, the damages should compensate only the actual loss. If the benefits of the breaching party are 

difficult to determine with sufficient certainty, the damages should be four times that of the bank’s 

loan interest rates for similar type of cases.577 This suggestion shows that the Chinese Supreme Court 

recognizes gain-based damages in selective cases. However, there is no evidence that these damages 

can be applied to other cases than cases of real estate development and operation contracts.   

 

4.4.7. Conclusion  

 

The assessment of damages under Chinese contract law follows the general principle of full com-

pensation, similar to the CISG. However, Chinese law provides neither general nor specific methods 

to assess the damages. Although Chinese legal scholars have recognised the possibility to calculate 

damages by the abstract or concrete method, they do not give a unanimous answer about whether there 

should be a general measure of damages assessment under Chinese contract law.  Most of them agree 

that where a market exists, the abstract method should be used primarily. They share the same inten-

tion which is to find out a solution from the legislative and practical experience of other countries, es-

pecially from English law. However, there is no evidence shows whether the Chinese courts actually 

recognize those borrowed experiences or not.  

Both statutory law and the Supreme Court’s guidance show that the actual recoverable profits 

loss damages under Chinese law should be awarded with certain restriction. Additionally, Chinese 

contract law does not provide clear indications as to whether the non-pecuniary loss, loss of chance 

and gain-based damages can be recovered or awarded or not, and how to assess these damages. The 

academic literatures provide different answers to these questions. Also, there is no evidence as to how 

judges deal with these damages in practice. 

 

                                                   
577 The Supreme Court’s Suggestions of Hearing  the Real Estate development and Operation Cases Before the 

Enforcement of Real Estate Management Law, 1995, Article 41 and 44. Since the Real Estate Management Law 
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real estate development and operation contract.     
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4.5. Restriction of Damages 

 

Chinese contract law provides two doctrines to restrict the award of damages: foreseeability and 

mitigation. Some authors also mention that if the loss is caused also by the fault of the injured party, 

the court is entitled to reduce the amount of damages or exempt the liability from the breaching party. 

The reduction and exemption would depend on the degree of fault and contribution of both the injured 

and breaching party. 578 However, the Chinese contract law does not distinguish between factual and 

legal causation. The causality between breach and loss is normally used to determine the existence of 

liability but not the exact amount of damages. One author also says that causation as a restriction of 

damages is identical with the foreseeability rule. If the loss is foreseeable by the breaching party, the 

loss can be seen as a result of the breach. If the loss is unforeseeable, there is no causation between the 

breach and the loss.579 

 

4.5.1. Foreseeability 

 

Just like the CISG, the UCL stipulates that it is the party in breach who has to foresee at the time 

of contract conclusion. According to Article 113 UCL, the damages awarded may not exceed the loss 

which the party in breach foresaw or ought to have foreseen at the time of conclusion of the contract as 

a possible consequence of the breach of contract. However, determining the ‘time of contract conclud-

ing’ seems more complex under Chinese Contract law, since Article 44 UCL distinguishes the estab-

lishment and effectiveness of contract. Article 44 provides that the contract established according to 

law becomes effective upon its establishment. If the contracts’ effectiveness is subject to approval or 

registration as stipulated by relevant laws or administrative regulations, the provisions thereof shall be 

followed. Article 45 also provides that the parties may agree that the effectiveness of a contract is sub-

ject to certain conditions. A contract of which the effectiveness is subject to certain conditions be-

comes effective when such conditions are fulfilled. Therefore, the question may be whether the 
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Beijing, 1996), 454. 



141 
 

breaching party should foresee the loss at the time the contract was established or when it became ef-

fective. The reasonable answer may be ‘before the establishment of contract’, since after the estab-

lishment, the contents of contract should not change. There may be a renegotiation if one party wants 

to change the contract during this period. 

Chinese law also does not mention what the breaching party has to foresee. It does not clarify 

whether he has to foresee only the type or nature of the loss, or both the type and degree of the loss. 

Many legal scholars agree with the English standpoint which requires only that the type of the loss is 

foreseen.580   

The notion ‘foresaw or ought to have foreseen’ shows that the UCL provides both a subjective 

and objective standard for the foreseeable test as well as the CISG.  As under the CISG, to determine 

the foreseeability under the UCL, it will be sufficient to prove either that the breaching party actually 

foresaw the loss, or was objectively in a position to foresee it.581 If the breaching party knows the rela-

tive risk that caused the loss at the time the contract is concluded or if he has the information of the 

existence of the risk from his counterparty, the breaching party will fulfil the subjective standard of the 

foreseeable test. On the other hand, if neither the type, nor the extent of the loss is extraordinary, the 

breaching party will be considered as fulfilling the objective standard. He will be assumed to have 

been able to foresee the consequences of breach even if he does not actually know.582 

 

4.5.2. Mitigation 

 

The rule of mitigation is provided by Article 114 GPCL and Article 119 UCL in China. Both arti-

cles require the injured party to promptly take appropriate measures to prevent the losses from increas-

ing. If he does not do so, he shall not have the right to obtain damages for such additional losses. Lit-

erally, it seems that Chinese contract law only asks the injured party to prevent the increase of existent 
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loss, but does not require him to reduce potential losses. In other word, it only requires the injured par-

ty to maintain the status quo of the losses at the time of breach, but does not require them to reduce it. 

For example, if a buyer breaches the contract, the seller is liable to stop producing in order to prevent 

the increase of the loss. But he is not liable to sell the materials which he has bought for the production 

in order to reduce it. This means that the injured party is not liable to mitigate the loss in anticipatory 

breach. However, one author argues that ‘to prevent the losses from increasing’ should be interpreted 

in a broad way. If the injured party is able to reduce his losses but refuses to do so, he also violates the 

requirement of preventing the increase of the losses.583 Article 119 also provides that the injured party 

is entitled to recover any expenses reasonably incurred in attempting to mitigate the loss. 

Chinese scholars justify the mitigation rule from both good faith and efficiency perspectives. One 

author argues that the rule of mitigation is based on the good faith principle of civil law. According to 

the good faith principle, if the injured party does not reasonably mitigate his loss as a result of the 

breach, he commits fault himself, and has to be liable for his fault. Thus, if the injured party does not 

mitigate his losses, he will not be able to claim the compensation of the avoidable losses.584 On the 

other hand, another author justifies mitigation from an efficiency and risk control perspective. He says 

that it is the injured party who is able to prevent the increase of his losses in the most efficient way. 

The cost for him to do so is lower than the cost which the breaching party would have to spend on the 

same prevention. Thus, if the injured party does not control the risk of increase of loss, it is reasonable 

for the law to let him bear the liability for these losses. In addition, putting the obligation of mitigation 

on the injured party can encourage the injured party to prevent further loss and avoid waste. 585 

The justifications of good faith and efficiency lead to two standards to determine which mitiga-

tion measure is appropriate. First, objectively, if the injured party mitigates his losses with a measure 

which a reasonable person in the same position should use, it will be reasonable to say that he has mit-

igated in an appropriate measure.586 Second, subjectively, although the mitigation steps do not reduce 

the losses, or even increase the losses, if the injured party has done whatever he can do to mitigate the 
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586 Ibid.  
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losses in good faith, he is still entitled to compensation for all of his losses.587 The Chinese scholars 

also accept the common law view that the law only requires the injured party to take reasonable steps 

to mitigate. An injured party does not need to minimize the damages in a way which would impair his 

commercial reputation or risk the cost of a substantial amount of money.588  

In addition to the ‘appropriate’ requirement, Chinese law also provides that the mitigation should 

be ‘prompt’. How can it be determined whether an injured party promptly mitigates his losses? Gener-

ally, it is reasonable to assume the injured party will mitigate the losses as soon as he has noticed the 

breach. The difficulty arises when the breaching party commits an anticipatory repudiation. The Chi-

nese scholars recognize the general principle of English law that the claimant does not have to mitigate 

the loss by accepting the repudiation and suing for damages. However, based on the good faith princi-

ple, they believe that in cases of anticipatory reputation, even though the injured party is entitled to 

keep the contract alive by not accepting the repudiation, he is still liable to mitigate his losses in a rea-

sonable way. This requirement is in line with the legislative purpose of mitigation rule.589 This ap-

proach is similar with the Secretariat Commentary of the CISG which provides that ‘the duty of miti-

gation applies to an anticipatory breach of contract under Article 72, as well as to a breach in respect 

of an obligation to the performance of which is currently due. If it is clear that one party will commit a 

fundamental breach of the contract, the other party cannot await the contract date of performance be-

fore he declares the contract avoided and takes measures to reduce the loss arising out of the breach by 

making a cover purchase, reselling the goods or otherwise.’590 

 

4.5.3. Conclusion  

 

                                                   
587 Shiyuan Han, The Law of Contract, (3rd edn, Law Press, Beijing, 2012), 646.  
588 Liming Wang, The Liability of Breach of Contract, (China University of Political Science and Law Press, 

Beijing, 1996), 560; see also, Yongjun Li, Contract Law, (Law Press, Beijing, 2003), 657. Compare with Chap-

ter 2, 3.3.3. 
589 Shiyuan Han, Research of Damages of Breach of Contract, (Law Press, Beijing, 1999), 493; see also Liming 

Wang, The Liability of Breach of Contract, (China University of Political Science and Law Press, Beijing, 1996), 

508. 
590 Text of Secretariat Commentary on article 73 of the 1978 Draft [draft counterpart of CISG article 77]   [Miti-

gation of damages], <http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-77.html>, accessed at 21-01-

2013.  

http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-77.html
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Chinese contract law provides similar limitation rules as the CISG. Article 113 limits the damag-

es to foreseeable losses of the breaching party at the time of contract conclusion. Article 119 requires 

the injured party to mitigate his losses in an appropriate measure. The Chinese scholars apply the in-

terpretation of the CISG to interpret Chinese law. For instance, they recognize the subjective and ob-

jective standards of the foreseeability test and the ‘duty’ to mitigate the loss exists both before and af-

ter the breach of contract under the CISG. However, to fill the gap in statutory law, Chinese scholars 

also use English law. For example, to decide what should be foreseen by the breaching party, the type 

or extent of the loss, they accept the English approach that the breaching party only has to foresee the 

type of loss. They also accept the English approach that the injured party does not have to mitigate 

losses by the measures which may harm him. As a result, both English law and the CISG enrich Chi-

nese law, not only the legislation itself, but also the interpretation and gap-filling of the law. 

 

4.6. Conclusion  

 

Chinese contract law on damages recognizes principles and rules from both the CISG and English 

law. For example, it includes both the full compensation principles from the CISG, and the foreseea-

bility and mitigation rules existing in both the Convention and English law. The Chinese scholars also 

apply foreign approaches to fill gaps in the law. For instance, some scholars use English law to justify 

the abstract market rule as a starting point for damages assessment. They also apply English law, 

CISG and the UNPICC to argue that non-pecuniary loss and loss of a chance should be recoverable 

under Chinese contract law. Thus, if we follow Chinese doctrine, the normative elements for a Chinese 

judge to determine the award of damages include not only the UCL but also relevant foreign law. 

 As figure 1 demonstrates:  

 

 

 

 

Figure 1 

The Rules un-
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This, however, still leaves open how the law of contractual damages is actually interpreted and 

applied by Chinese courts. There are few studies that contain evidence about the actual legal practice 

of damages assessment. The limited material that there is indicates that Chinese courts sometimes use 

interpretations of damages rules in contract law that are different from both the statutory rules and for-

eign approaches. For example, one author shows that the Chinese court would prefer to use certainty 

as a limitation rule for the damages of loss of profits, rather than the foreseeability rules provided by 

Article 113 UCL.591  It therefore seems risky to solely rely on the statutory provisions and doctrinal 

literature to develop a view as to actual legal practice.  

As a result, the application of damages rules in Chinese contract law may still be unpredictable 

and not transparent to the outside world. Empirical research is needed to explore how the Chinese 

courts actually award damages in breach of contract cases.  

                                                   
591 Xingzheng Wu, ‘The Reflection and Reconstruction of the Rules of Loss of Profits Compensation under Con-

tract Law---An Empirical Study of the Application of Article 113 of UCL’, Studies in Law and Business (Fa 

Shang Yan Jiu) 2012, Vol. 2. 
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5. The Empirical Research of Damages Determination of the Chinese Judges 

 

5.1. Introduction 

 

The Chinese court may not apply the rules of damages in the same way as such rules are applied 

in the jurisdictions where the rules originated from. The literature discussed in the introduction sug-

gests that Chinese law as written may not be the law as observed in the daily application. Custom and 

social rules which derived from traditional Chinese culture may also play a role in the actual applica-

tion of the law.592 While other jurisdictions often rely on case law to complement statutory law and 

interpretations in doctrine, Chinese law lacks this resource.593 Empirical research may provide more 

information on the actual application of the law. For this purposes a vignette study and semi-

structured, one to one interviews have been held in order to fill the gap between Chinese written law 

and actual legal practices.  

In this chapter, the relationship between Chinese culture and the award of damages by Chinese 

judges is analyzed. Chinese cultural values may play a role in the decision of Chinese judges on the 

amount of damages awarded. There is a possibility that a Chinese judge would make legal decisions in 

his own world view which develops from a cultural context. He may not only pay attention to law, but 

also take into consideration specific values which derive from the Chinese culture. Cultural values 

may therefore influence Chinese judges’ decisions, besides strictly legal considerations.  

To analyze the relationship between culture and damages awards in Chinese courts, I first intro-

duce the concepts of cultural values and discuss each concept in detail.  Second, I describe the design 

of the vignette study and interview which I conducted to test whether the Chinese cultural values in-

fluence judges’ decisions. In the vignette study, I materialize the practice values into hypothetical cas-

es, in order to find out whether the judges would make different decisions (dependent variable) with or 

without the cultural value factors (independent variable). I also conduct a semi-structured, one to one 

                                                   
592 John Matheson, ‘Convergence, Culture and Contract Law in China’, 15 Minn.J.Int’l L. 329 (2006), 335; see 

also, Patricia Pattison and Daniel Herron, ‘The Mountains are High and the Emperor is Far Away: Sanctity of 

Contract in China’, 40 Am. Bus. L.J. (2003), 461-462. 
593 See Section 1.2. for the detail. 
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interview after the vignette study, in order to find out why the respondent judges make such decisions 

and whether they take cultural values factors into account. Because of the complexity of the role cul-

tural values and legal rules play in relation to legal decision making, it was important to obtain in-

depth knowledge about the reasons why judges decided the way they decided. Finally, I report both 

the quantitative and qualitative results of the vignette study and interview. 

In addition to the influence of cultural values, the interviews also provide material evidence as to 

how Chinese judges may interpret and apply the rules on damages regardless of cultural influence; 

hence provide indications as to the judicial interpretation of these legal rules, such as foreseeability 

and mitigation. The interview results are therefore also used in chapter six to complete the picture of 

Chinese law.  

 

5.2. Concept Development of Chinese Cultural Values 

 

Rokeach defined value as ‘an enduring belief that a specific mode of conduct or end-state of ex-

istence is personally or socially preferable to an opposite or converse mode of conduct or end-state of 

existence’594. A value system provides the desirable goals that serve as guiding principles in people 

lives.595 Basing on Rokeach’s definition, the Chinese cultural value system is defined in this disserta-

tion as the widely accepted standards which are used to evaluate ‘what is valuable to do’ in Chinese 

society.596 It includes a set of socially preferable standards of what the meaning of life is and how to 

live a better life. These standards provide both the targets for social member activities and the ways to 

achieve those targets in their daily life.597  They are held by all social members. The cultural values 

system is outside the individuals and regulates the interactions between them. As Scheler said, the val-

                                                   
594 Milton Rokeach, The Nature of Human Values, (New York: The Free Press, 1973), 5. 
595 Shalom Schwartz, ‘Value Priorities and Behavior: Applying a Theory of Integrated Value Systems’, in C. 

Seligman, J. M. Olson, & M. P. Zanna (eds.), The Psychology of Values: The Ontario Symposium, Vol. 8, Hills-

dale, NJ: Erlbaum, 1996, 3. 
596 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 113. 
597 Ibid, 276. 
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ues of culture are spiritual irrespective of the objects that may bear this value.598 It is a macro value 

system which cannot be seen as a sum of each individual personal value.599 

I conclude 6 main cultural values: harmony, saint, social stability, social orderliness, social egali-

tarianism, self-cultivation and Zhong Yong.  According to Rokeach’s ‘instrumental values’ and ‘end 

values’ classification,600 the main values are divided into ideal values and practical values. The ideal 

values are the values which the social members believe are a desirable goal. These include the values 

of harmony, saint and the social stability. The practical values, which include social orderliness, social 

egalitarianism, self-cultivation and Zhong Yong, provide the regulations of personal conduct to in-

struct social members how to behave in order to achieve these ideal values. This chapter answers two 

questions: first, whether the practical values constitute a part of knowledge which would be considered 

by Chinese judges when making decisions. Second, whether this consideration influences the judges’ 

decisions.  Additionally, I also test whether the Chinese judges still believe in the ideal values in Chi-

nese culture. 

Based on the classification of ideal and practical values, the hypothetical relationship between 

cultural values, law and decisions would be as follow:   

                                          C 

              ()   (            A                                                         A 

 

 

 

                                                                                            B 

                                                                                                   

 

The relationship between A and B shows that both practical values and legal rules may affect the 

judges’ decision. The relationship C demonstrates that the practical values are created to strengthen 

                                                   
598 Max Scheler, Formalism in Ethics and Non-Formal Ethics of Values, trans. Manfred Frings and Robert Funk 

(Evanston: Northwestern University Press, 1973), 104-110. 
599 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 276. 
600 Milton Rokeach, The Nature of Human Values, (New York: The Free Press, 1973). 

Practical 

Values 

Rules (include 

foreign and inter-

national ap-

proaches) 

Ideal Values 

Decision 

Facts 



149 
 

and realize the ideal values. The vignette study is used to test relationship A. The interview is con-

ducted to explore both relationship A and B at a deeper level. Relationship C is described analytically 

from a review of sociology, social psychology and traditional Chinese ethic literatures.     

 

5.2.1. The Chinese Cultural values 

 

From traditional classics of China and previous social psychological literatures601, I summarize 

the main Chinese cultural values which can be classified into two levels: the ideal value of harmony 

and the practical values. The ideal values provide ideal social structure and ideal personality. The prac-

tical values are developed from the ideal values and established to strengthen social member belief in 

the ideal social structure and ideal personality.  

The relationship of the main values shows in the following graph:  

  

                                                   
601The Four Books (Great Learning, Doctrine of Zhong Yong, Analects, Mencius)and Five Classics (Classic of 

Poetry, Book of Documents, Book of Rites, I Ching, Spring and Autumn Annals). 四书五经： 大学，中庸，论

语，孟子； 诗经，尚书，礼记，易经，春秋。The Chinese Culture Connection, ‘Chinese Values and the 

Search for Culture-Free Dimensions of Culture’, Journal of Cross-Cultural Psychology, June 1987 vol. 18 no. 2 

143-164. Bond and his colleagues (The Chinese Culture Connection) provided a Chinese Values Survey (CVS). 

By ecological factors analysis, they found out that Chinese culture included four factors: integration, Confucian 

work dynamism, human-heartedness and moral discipline. See also, Zhongfang Yang, How to understand the 

Chinese? (Chongqing University Press, Chongqing, 2009). Yang summarizes Chinese cultural value system in a 

more systematical way. She describes the system from the perspectives of worldview, social view and personal 

view of Chinese people. The worldview includes the viewpoints to the universe, to the role of individual person 

in the universe, and to the interrelationship between the individual and the society. The social views make the 

social members accept an ideal social structure and a set of social regulations which are in line with the world 

view. The social view provides both the ideal social structure and a set of practical values, such as, the social 

order of behaviors and the social distribution of resources. In addition, the personal view is the preferable per-

sonalities which the culture wants to build up during the socialization process of the social members.  Yang’s 

system is used as the theoretical basis of this chapter, since it is more complete and systematical then the factors 

of CVS. It shows not only the contents of the values but also the relationship between the different values. 
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Ideal Values:  

 

                                                                                                                                         

 

 

 

Practical Values:  

                                                                                                                                                          

 

 

 

 

 

 

 

 

 

 

The central value of Chinese culture is harmony. This value can be found in classical Confucian 

books.602The value of harmony encourages people to create a harmonious atmosphere between each 

other and between people, society and nature. To achieve harmony, the individuals have to cultivate 

themselves through the requirements of social liability. In turn, the society has to protect every social 

member and to distribute the social resources with their needs.603 

Under the value of harmony, the basic values of society in Chinese culture are stability, orderli-

ness and egalitarianism. One the one hand, the value of harmony requires an ideal social structure 

                                                   
602 Mencius, Gong Sun Chou (part 2) (孟子·公孙丑下).  Weather is less important than a fertile field, and a fer-

tile field is less important than human harmony.  
603 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 283. 
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which is stabilized by ‘mutually dependent’ relationships. 604  On the other hand, to ensure the stable 

social structure, first, the orderliness value provides a set of regulations on conduct which demand the 

social members to fix their behavior within each relationship. Second, the egalitarianism value re-

quires awarding altruism and punishing selfishness, and distributing social resources by the need of 

the social members who have fulfilled their social liabilities.605 This value provides an economic basis 

to social stability. As Mencius said, ‘the intelligent ruler will regulate the livelihood of his people so 

that they have enough to support their parents and their own children. … After this you can goad them 

toward the good, because they will follow easily.’606 

The value of harmony also shapes the value of personality. An ideal personality not only de-

mands the individuals to behave unselfishly, but also requires them to remove the selfish intention 

from their mind. To achieve the ideal personality as a saint, Chinese culture provides both moral and 

behavioral values to individual people. The moral value is self-cultivated by which a person is able to 

harmonize with others and get alone with the outside world peacefully. The aim of self-cultivation is 

to fulfill a ‘priori moral ideal’607 which requires a change to the ‘subjective stimulus values’608 of the 

individuals, but not to develop their specific cognitive or behavioral ability.609 The behavioral value is 

Zhong Yong which requires people to behave restrainedly, compromisingly, and not extremely.610   

The specific contents of the main values are as follow:  

Harmony 

1. The view of universe Harmony between people and universe 

2. Ideal world  Harmony in society   

3. Ideal personality  Saint 

                                                   
604 Chung-fang Yang, ‘Familism and Development: an Examination of the Role of Family in Contemporary Chi-

na mainland, Hong Kong and Taiwan’, in Durganand Sinha and Henry Kao (eds.), Social Values and Develop-

ment: Asian Perspectives, (Sage Publications, Inc., New Delhi, 1988), 336. 
605 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 290. 
606 Mencius, King Hui of Liang: Part One (孟子·梁惠王上). 
607 Guoguang Huang, ‘Self- actualization and the Transformation of Values in Chinese Society’, in Guoshu Yang 

(eds.), Chinese Values from the Viewpoint of Social Science, (Renmin University Press, Beijing, 2013), 112-113; 

see also, Wei-ming Tu, ‘Selfhood and Otherness in Confucian Thought’, in A.J. Marsella, G. DeVos and F.L.K. 

Hsu (eds.), Culture and self: Asian and Western perspectives, (Tavistock Publications, New York, 1985), 231–

251.  
608 Walter Mischel, (1973). ‘Toward a Cognitive Social Learning Reconceptualization of Personality’, Psycho-

logical Review, 80, 252.  
609 Guoguang Huang, ‘Self-actualization and the Transformation of Values in Chinese Society’, in Guoshu Yang 

(eds.), Chinese Values from the Viewpoint of Social Science, (Renmin University Press, Beijing, 2013), 112-113.  
610 Ibid, 291, 294. 
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4. Social /individual relationship Individual liable to society;  

Society protect the individual  

5. Function of society Lead individuals to the ideal life  

6. Status of individuals Central but not the most important  

7. Interest in life  How to balance personal and public interest 

8. Ideal personable relationship  Without distinction  

 

Social Stability 

1. Organizational system Centralization 

2. Basic unit  Family  

3. Ideal social structure  Elite leadership; Relationship net 

4. Social class  Governors and practitioners 

5. Personal/ organization relationship Self-control  

 

Social Orderliness  

1. Social regulation  Different requirements for different social 

statues; emphasis of stability  

2. Regulation of relationship  Interdependent 

3. Interpersonal communication  Situation-centered   

4. Socialization  Accept the priority of society 

5. Maintenance of society  Public opinion of morality  

 

Social Egalitarianism 

1. Social distribution Each unselfish people can get what they require.  

2. Social rewards and punishments Reward: unselfish  

Punishment: selfish 

 

Self-cultivation  

1. The relationship with outside world Combine self-intention with the circumstanc-

es 

2. The relationship with society Recognize and obey the social liability  

3. Personal relationship  Loyalty and humanity  

4. The target of self-development  Altruistic 

5. The process of self-development Develop the scope of self- responsibility to a 

himself individually, to his family, to his state 

and to the world 

 

The Principle of Zhong Yong 

1. Thinking style  Comprehensive consideration  

2. Behavioral principle  Balancing 

3. Behavior evaluation Appropriate (in specific situation) 
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5.2.2. The Values of Harmony  

 

The values of harmony provide metaphysical ideas which are believed by the social members. 

These values lead Chinese people to believe that human nature is good and in line with the law of na-

ture.611 The way to find out one’s natural goodness is to combine and balance both self-interests and 

social interests. The values of harmony lead people to believe that their mind will achieve peace if 

they balance their personal interests and public interests in a good way.  

The ideal person is one whom recognizes and behaves in line with the natural goodness peaceful-

ly, he is a saint who has to recognize the demands from the outside world, and be willing to self-

sacrifice for others when it is necessary. The ideal society is one which is contributed by saints. It is a 

harmonious society in which the social member serves the society, and society improves its members’ 

quality of life.612 

 

5.2.3. The Values of Social Stability  

 

The values of stability display the ideal social structure based on harmony. A stable society is led 

by the social elites whom have the capability and morality to find the correct way for social develop-

ment. Each person lives in a relationship net which connects every social member together, and forces 

social members to consider their interpersonal relationship between each other before doing an activity. 

It also provides social status to each social member by locating him on a node of the net.613The inter-

personal interaction depends on the interpersonal relationship and social statues of both sides involved.  

The first and closest interpersonal relationship in Chinese society is family relationship. Family, 

which is the natural collective of each person, is the basic social unit in Chinese society. Because of 

the requirement of filial piety, within a family, a person not only adopts the value of harmony from the 

older generation, he also learns how to respect others, especially the elders. As well as this it is learnt 

                                                   
611 The Three-Character Classic (三字经), People at birth, are naturally good.  (人之初，性本善。) 
612 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 282. 
613 Ibid, 286. 



154 
 

how to take others’ interest as his own, and how to unselfishly work for others.614 In addition to the 

family relationship, a person also has to consider the interpersonal relationship between him and oth-

ers in different contexts. In an ideal situation, every social member would treat each other in the way 

they have learned within the family. The interpersonal interaction model within family would be anal-

ogized to the interaction outside family.615   

Given the elites leadership, the Chinese society indicates how to classify the social members into 

class of governors and class of practitioners. The governors are liable to determine the correct way of 

social development, and the practitioners’ obligation is to implement the way that the governors have 

determined.616 A person’s social class may change in different relationships. For example, a man may 

be a governor to his son, but he may also be a practitioner to his boss. The elite leadership also leads to 

a centralization and unification of the social organization system which can efficiently muster all the 

social members to work as one617.  

As a result, under the stability values, the harmonious society is a centralized society led by elites. 

Every social member relates to each other and treats each other like family. The Chinese society does 

not put emphasis on educating people how to behave in temporary organizations constituted by indi-

viduals, such as church, company, or political party, because the temporary organization in China has 

been replaced by the long lasting relationship net which requires people to educate themselves by their 

private morality.618 

 

5.2.4. The Values of Social Orderliness  

 

The stability of society depends not only on the relationship net which identifies each person’s 

social role in the society, but also on the social order which provides specific regulations of conducts 

for each relationship. The values of social orderliness indemnify the stability of the social structure by 

                                                   
614 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 284. 
615 Guoguang Huang, ‘Self- actualization and the Transformation of Values in Chinese Society’, in Guoshu Yang 

(eds.), Chinese Values from the Viewpoint of Social Science, (Renmin University Press, Beijing, 2013), 110. 
616 Mencius, Teng Wen Gong (Part 1) (孟子·滕文公上).  
617 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 290. 
618 Ibid, 284. 
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requiring the social members to recognize and behave in line with these regulations. The social order-

liness values require a person to recognize his interdependency with others, and consider the interests 

of his counterparty in a relationship.619 The concern that a person shows to others may be different in 

different relationships.620 He would show more concern to the party which has a much closer interper-

sonal distance with him. The interpersonal distance may change in different circumstances. Thus, to 

determine how to behave in a relationship, a person has to consider the specific circumstance and the 

social role of himself and his counterparty in this circumstance.  

The values of social orderliness also provide internal and external assurances for the social mem-

bers to follow the regulations. One the one hand, internally, the values of social orderliness include an 

individual socialization process which requires each social member to accept the priority of society. 

The socialization process is basically a moral education which aims to bring up the idea that ‘the so-

cial development is the primary condition for personal happiness’621 to the individuals. On the other 

hand, the external force of public opinions provides social pressure to the social members, and leads 

them to think about others before doing an activity.622   

To sum up, the values of social orderliness require people to voluntarily consider each other ac-

cording to the different relationships in specific circumstances. If they do not willingly do so, the pub-

lic opinions will encourage them to behave in line with the values as well.   

 

5.2.5. The Values of Social Egalitarianism 

 

To ensure the social members behave in line with the values of social orderliness, Chinese culture 

provides social egalitarian values to clarify the principles of social reward and punishment, as well as 

the social distribution. Chinese culture emphasizes a hierarchy of social authority and social statue. 

However, it also advocates the egalitarianism of wealth, in order to avoid social instability as a result 

                                                   
619 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 287. 
620 Kwok Leung, Michael H Bond, ‘The Impact of Cultural Collectivism on Reward Allocation’, Journal of Per-

sonality and Social Psychology, Vol. 47(4), Oct, 1984. pp. 793-804. This paper found that Chinese applied dif-

ferent rules between outgroup members and in-group members. 
621 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 287. 
622 Ibid, 289. 
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of the difference between rich and poor.623 The egalitarian values provide that social distribution 

should be in line with the need of each social member. Since the social development depends on the 

contribution of every social member, the outcomes of it should be shared with them. The best way of 

sharing would be to distribute by their needs.624 

Social distribution can only be implemented when the society is just. Social justice can be 

achieved by rewarding altruism and punishing selfishness. The reason for this is that a person who 

considers society and others first would have to more or less sacrifice his own interest. If only a part of 

members sacrifice and the other part consider their own interest selfishly, the members who sacrifice 

for others or for society will not be able to receive their expected reward from society.625This is due to 

the fact that people who sacrifice in society contribute more to social development, yet the outcome of 

this action would be distributed to all social members. Moreover, selfish people may receive more 

from a social priority society than they may from an individualistic society, because they may fulfill 

their needs from others sacrifice without sacrificing any cost.  Thus, the unfairness would threaten so-

cial member belief in the whole value system.   

Therefore, under the ‘priority of society’, the justice is to award the altruistic people and punish 

the selfish people, in order to lead all social members to be altruistic. When the social members are 

altruistic, the social resources would be distributed by their needs.  

 

5.2.6. Values of Self-Cultivation 

 

The self-cultivation values provide the aim and process of self-development. The aim of self-

development under Chinese culture is to improve oneself to become a saint (an altruistic person). Spe-

cifically, an altruistic person means, firstly, a person who is humane and loyal to his social role and to 

the others. Secondly, he has to behave in line with the social order. Thirdly, he has to recognize the 

                                                   
623 Desheng Zhang, ‘The Social Egalitarian and the Social Transform of Modem China’, in Guoshu Yang (eds.), 

Chinese Values from the Viewpoint of Social Science, (Renmin University Press, Beijing, 2013), 158. 
624 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 289. 
625 Ibid. 
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requirement of circumstances and combine his own intentions with it.626 The process is to develop the 

scope of self-responsibility from an individual to his family, and then to the society, and then to the 

world (修身，齐家，治国，平天下)627.  

 

5.2.7. The Principles of Zhong Yong 

 

The self- cultivation values indicate what should be done for a person to cultivate himself to be 

saint, while the principles of Zhong Yong provide ways to combine the contents of cultivation into 

ones behaviors. For example, the self-developing process requires people to be loyal to their social 

role and be humane to others. The principles of Zhong Yong provide that to be loyal and humane, a 

person should identify the social roles of him and his counterparty, before an action. Then, he has to 

compromise his interest with his counterparty’s interest, in order to decide how to act. Under the prin-

ciples of Zhong Yong, a person’s behavior is evaluated by whether he can recognize his social role 

and regulate his conduct in a specific situation and whether he can behave in line with this regulation. 

These evaluation standards relate to the values of social orderliness.628 The Zhong Yong principles 

also require people to consider all of the possible results comprehensively before making a decision. 

The comprehensive consideration would disclose conflict results of different decisions. The recogni-

tion of those results may lead a person to make a decision with a result which is moderation of all 

those results. 629 

 

5.2.8. Conclusion  

 

The Chinese cultural values may be classified into two levels: the ideal values and the practical 

values. The ideal values are the values in which the social members believe are desirable goals. These 

include the values of harmony and social stability. The value of harmony provides both an idea of ide-

                                                   
626 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 291-292. 
627 Book of Rites, Great Learning (礼记·大学). 
628 The values of orderliness require the social members to recognize and behave in line with the regulations he 

has to follow in different relationships. 
629 Zhongfang Yang, How to understand the Chinese? (Chongqing University Press, Chongqing, 2009), 292-293.  



158 
 

al harmonious society and the idea of saint. The social stability values, additionally, provide the politi-

cal structure for the harmonious society.  

The practical values provide the regulations of personal conduct in order to strengthen social 

member belief in the ideal values and to guide them to behave in a way to achieve those ideal values. 

These values regulate both the behaviors and thoughts of each social member. The practical values 

include the values of social orderliness, social egalitarianism, self-cultivation and Zhong Yong. 

Among them, the social orderliness and egalitarian values provide the regulations of conduct which 

aim to encourage the harmony and stability of the society. The self-cultivation tells the social members 

how to adjust their thinking style in a way to cultivate themselves to become saint, while the principle 

of Zhong Yong provides ways for a person to behave in line with the contents of the self-cultivation 

and social orders.   

 

5.3. Methods630 

 

5.3.1. Research Design 

 

Experimental research is conducted to identify a dependable relationship between a cause and its 

effects.631 It constructs social situations in the experiment that simulate important features of daily 

lives. It enables the researchers to discover principles of social thinking, social influence, and social 

relations.632 An experimental research includes mainly two parts: first, manipulating one or more fac-

tors (independent variables) while trying to hold everything else constant in two versions of treatment. 

Second, hold a random assignment process to make every sample has the same chance of being in a 

given condition, in order to control the effect from other extraneous variables.633 By creating and con-

trolling a miniature reality, researches can vary one factor and then another and discover how those 

                                                   
630 My acknowledgements to Dr. G. van Dijck for his kind help of this empirical research. 
631 Willian Shadish, Thomas Cook and Donald Campbell, Experimental and Quasi-Experimental Designs for 

Generalizied Causal Inference, (Houghtom Mifflin Campany, Boston, 2002), 1. 
632 David Myers, Social Psychology, (10th edn, The McGraw-Hill Companies, Inc, New York, 2010), 25. 
633 Ibid, 26-27. 
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factors, separately or in combination, affect people.634 

Empirical research is frequently used by researchers to investigate the influence of non-legal fac-

tors to the decision making of judges. In previous studies, Guthrie, Rachlinski and Wistrich conducted 

experiments through vignettes to test that the influence of cognitive illusions (such as anchoring, fram-

ing effect, hindsight biases, representativeness heuristic and egocentric biases) and emotional feeling 

(such as, sympathy) to the decision making of judges.635 Since the aim of this study is also to investi-

gate the effect of non-legal factors (in particular cultural values) to the decision-making of judges, I 

ran a two-stage vignette study to test whether the cultural value influence the decision of judges when 

awarding damages in breach of contract cases. The experimental research can help to identify the rela-

tionship between cultural values (independent variable) and the decision-making of judges, since by 

random assignment, the other extraneous variables, such as age, gender, education level, working ex-

periences, can be controlled and cannot systematically influence the result of the experiment.636 At the 

core, this vignette study compares judges’ reasoning and decisions in cases with and without cultural 

values. In the cases with information about the cultural values, there is a tension between the case out-

comes, if the legal rules would be applied and what the outcome would be based on the cultural values.  

The numerical results are tested statistically (T-test).The statistic test (p value) helps to estimated 

probability of rejecting the null hypothesis (H0: The means of decisions is no difference between the 

control group (legal factors) and experiment group (cultural value group)). The Statistic significant 

result (p< .05) means that there is only 5% probability that we would find a statistically significant 

difference between the means even if there was none (i.e., by chance). Therefore, we may be able to 

reject the H0 and say that the cultural values influence the decisions of judges, since the means of de-

cisions between control group and experimental group are statistically significantly different.637  

In the first stage of this study, two versions of cases without and with cultural values are given to 

the respondent judges in a random order. The judges are asked to make a decision about damages ac-

                                                   
634 David Myers, Social Psychology, (10th edn, The McGraw-Hill Companies, Inc, New York, 2010), 26. 
635 Chris Guthrie, Jeffrey J. Rachlinski and Andrew J. Wistrich, ‘Inside the Judicial Mind’, (2001) 86 Cornell L. 

Rev. 777. See also Andrew J. Wistrich, Jeffrey J. Rachlinski and Chris Guthrie, ‘Heart versus Head: Do Judges 

Follow the Law or Follow Their Feelings?’ (2015) 93 Texas L. Rev. 855.  
636 Willian Shadish, Thomas Cook and Donald Campbell, Experimental and Quasi-Experimental Designs for 

Generalizied Causal Inference, (Houghtom Mifflin Campany, Boston, 2002), 13. 
637 Frederick Gravetter and Lori-Ann Forzano, Research Methods for the Behavioral Sciences, (Linda Schreiber-

Ganster, Belmont, 2012), 459-460.  
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cording to the versions they get. The version A cases only contain legal factors, while the version B 

cases include both legal factors and cultural value factors. The cultural value factors indicate that, alt-

hough the defendants breach the contract, their behaviors are in line with the cultural values of China. 

A full legal decision may lead to an undesirable result under the cultural values.  

In the second stage, the respondents who got version A first are given version B, while those who 

received version B first are provided version A. The respondents are required to make another decision 

about damages based on the different versions they receive. I test my hypotheses by focusing on two 

outcome variables: the damages awarded by the respondents in the first stage, and the different deci-

sions made by the respondents when they get a different version of the cases later.  

Each respondent was interviewed about their consideration when making decisions after the first 

stage and then again after the second stage. The qualitative date from the interview is organized and 

analyzed by a coding system which includes the legal terms, cultural values and other factors. (See the 

Appendix for the coding system) The interview results may uncover more detail with regard to the link 

between cultural values and the decision-making of judges. The quantitative data can indicate the 

change of behavior when manipulating the cultural value factors, while the qualitative data from the 

interview is intended to address the questions surrounding how and why the cultural value factors is 

considered by the respondents.638    

  

                                                   
638 Jane Ritchie, Jane Lewis, Carol McNaughton Nicholls and Rachel Ormston (eds.), Qualitative Research 

Practice, (2nd edn, SAGE Publication Ltd., London, 2013), 40.  
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The figure 1 displays the sequence of events: 

Figure 1 

Study Design 

 

 

 

 

 

                                                       Interview 

 

 

 

 

 

 

                                                            Interview 

 

None of the participants were informed about what would happen during the second stage. They 

were requested to make their judgments only based on the versions they received.  

The group of respondents who received version B had an incentive to provide lower damages 

than the group who only received legal factors first, since the vignettes where designed in a way where 

the culture values factors drive the decision maker to lowering the damages. After the respondents re-

ceived the different versions in the second stage, it was expected that their decisions would change 

because of the new information. The group who received version B in this stage were expected to re-

duce the amount of damages they awarded in the first stage (when they decided the case based on only 

the legal rules), while the group who received version A were expected to award a higher damages 

than in the first stage (when they decided the case based on the legal rules and the information regard-

ing the cultural aspects).  

Respondents get version 

A (legal factors) 

Respondents get version B 

(legal +cultural value factors) 

Add cultural value factors to 

version A 

Remove cultural value fac-

tors from version B  

 

 

 

First Decision  First Decision  

Second Decision  Second Decision  
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Semi-structured interviews were conducted after the respondents made their decisions in order to 

find a link between culture values factors and the decision making, to figure out how they apply and 

interpret damages rules in breach of contract cases, also to find out if there is any other non-legal fac-

tors which may affect the judge’s decision on damages.   

Three cases are provided in the experiment in order to represent both commercial contract cases 

and civil contract cases, and to include all the legal issues in contractual damages. (See the Appendix 

for the cases) In order to find out the representative of Chinese cultural values in the vignettes, the vi-

gnettes were pre-tested with seven legal researchers at Tilburg University (three Dutch and four Chi-

nese), one lawyer and one judge in China. The pre-test results indicate the perspective differences be-

tween Chinese respondents and Dutch respondents. The result from the Chinese judge in the pre-test 

was excluded from the results.  

 

5.3.2. Participants 

 

Because of possible heterogeneity among judges, I have selected a diverse sample.  The judges 

sampled come from different regions and work in different levels of courts, ranging from the lowest 

level to the highest (i.e., the Supreme Court). In total, 43 judges (36) and judge assistants (7) from 12 

provinces of China (Beijing, Hebei, Henan, Jiangsu, Zhejiang, Sichuan, Chongqing, Shaanxi, Xinjiang, 

Shanxi, Guangdong and Shanghai) participated in the experiment. Participants were, on average, 38.21 

year old, and 62.8 percent were male. They had an average of 12.6 years working experiences in 

courts, and 10.3 year experiences of making judgments. Among them, 44.2 percent were from basic 

courts, 27.9 percent from middle court, 20.9 percent from local high courts, 4.6 percent from the Su-

preme Court and 2.3 percent from special court (Maritime court). They all had at least a bachelor de-

gree, and only one of them does not have education background in law. (See the Appendix for the lo-

cation of respondents) 

 

5.3.3. Procedure 
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I conducted 43 one to one studies which took place in the respondents’ office, their home, restau-

rants, cafés or my hotels. (One experiment was done through Skype, because of a safety consideration.) 

Each study lasted about one hour. Respondents randomly got the first version by flipping a coin. I did 

not find any significant or worrisome differences between the version A and version B groups in term 

of characteristics, such as gender, age, education and working experience, which supports the idea that 

the randomization worked.639 In Case 1, 15 respondents received version A, while 28 received version 

B. In Case 2 and Case 3, Version A was provided to 21 respondents and version B was given to 22 re-

spondents. To guarantee anonymity, participants did not mention their names and specific work places. 

With consents, 11 respondents’ answers have been electronically recorded. The other answers have 

been recorded by notes. 

In the actual experiment, the contract parties’ names were in Chinese (In case 1, ‘Tom’ is replaced 

by ‘Zhang Ming’; ‘John’ is replaced by ‘Li Liang’. In case 2, ‘Tom’ is replaced by ‘Wang Dong’, John 

is replaced by ‘Liu Xi’. In case 3 Alan is replaced by ‘Zhao Jun’) and the currency changes from euro 

to Chinese Yuan. These changes are to make the hypothetical case closer to the real cases that occur in 

the daily work of the judges. The analysis uses the same currency in the interview, but changes the 

names back to western ones.  

The interview started with the general question: could you explain why you made this decision? 

Depending on their answers of this general question, we asked more specific questions such as wheth-

er they take culture values factors into account, what culture values they thought they took into ac-

count, and why they paid attention (or not) to the information regarding the culture values. In addition 

to cultural value related questions, I also asked how they interpret the legal terms, whether they would 

like to consider foreign law when making decisions.  

At the end of the study, participants are asked to answer 7 to 14 Yes or No questions. These ques-

tions measured the respondents’ belief in the ideal cultural values, such as harmony, social stability 

and becoming a saint.  

                                                   
639 Independent-samples t-tests were conducted to compare the age and work experiences of the respondents in 

version A and version B groups in Case 1, 2 and 3. In all three cases, no significant differences (p<.05) was 

found in either the age and work experiences between each pair of groups. (Age: Case 1, p=.63; Case 2, p=.62; 

Case 3, p=.91) (Work experiences in court: Case 1, p=.61; Case 2, p=.34; Case 3, p=.75) 
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To get a better idea of the influence of the judges’ personal background on their decision-making, 

I also collected demographic information of these judges, including age, gender, education level, pro-

fessional experience in and outside the court. 

In accordance with my theoretical model, I compared the decisions of respondents receiving ver-

sion A cases and those receiving version B case in the first stage. And then, compared the first stage 

and second stage decisions with them. The means of damages are used to compare the first stage deci-

sions. The comparison between first and second stage decision is based on the respondents’ answers in 

the interview.    

 

5.4. Results 

 

I begin with an overview of the main results, discussing both the summary statistics and hypothe-

ses test. I base evidence in support of our main results on the analysis of the two stages of decisions by 

the respondents. In the decisions, some respondents mentioned the recovery of bank interest. However, 

the bank interest was not taken into account in the analysis, since the bank interests were relatively 

small, and did not change the tendency of damages awards. There were also some judges provided 

non-specific numbers but ranges. In this situation, the median numbers of these ranges were used in 

the analysis. Moreover, when the respondents only mentioned maximum or minimum amounts of 

damages they awarded, the maximum amounts or minimum amounts were applied. 

 

5.4.1. Main Results  

 

Between-Subjects Analysis  

I first analyzed the respondents’ decisions in the first stage. In between-subjects analysis, re-

spondents who received version A (without cultural value factors) generally provided higher amounts 

of damages than those who received version B (with cultural value factors) in all three cases. 

[Insert Table 1 here] 

Data is shown in the charts (Chart 1, 2, 3) below, in which I show the specific amounts of damag-
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es awarded by respondents in each case. The sample size was small, since many respondents said that 

it was difficult for them to conduct a specific amount of damages immediately.  

Chart 1 

 

 

Chart 2 

 

 

Chart 3 
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I also used statistical tests to analyze whether the differences between version A and version B 

groups were statistically significant (in laymen’s terms, statistical significance tests whether the differ-

ences that were found are merely a coincidence). In Case 3, there was a significant difference in 

amounts provided by version A and version B group (p<.05). The significant differences were not 

found in Case 1 and Case 2. Normally, there are two reasons for the insignificant results: first, there is 

no difference between the results of the two groups. Second, the sample size is small. The results in 

Case 1 and 2 may be explained by the second reason. Based on my requirement, the respondents treat-

ed the experimental cases as real cases. In an ideal situation, each group would contain approximate 20 

respondents. However, during the study, some of the respondents said that in reality, they made deci-

sions based on cautious verification of evidence and questioning the litigators. Therefore, they refused 

to give me a specific number on the spot. I did not force them to do so, since I would like to know 

their own thoughts about the cases. The reduced quantitative data size leads to difficulty in achieving 

statistically significant results. However, all three cases show the same distribution of the amounts of 

damages (the amounts provided by the version A group >the amounts provided by the version B group) 

which may demonstrate a correlation between the cultural values factors and lower amount provided. 

The correlation can also be confirmed by the within-subject comparison which shows that most of the 

respondents made different decisions with and without the cultural value factors. Moreover, the statis-

tical analysis indicates that the differences between the versions are substantial (eta squared >.060).

（See the Appendix for the statistical results） 
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Within- Subject Analysis 

By comparing the same respondent’s decisions in the first and second stage, I analyze the re-

spondents’ intention of changing their first decision when they got the differing version. The results 

show that around 40 percent (Case 1), 40 percent (Case 2) and 77 percent (Case 3) of respondents 

changed their judgments with and without the cultural values factors. Moreover, the majority of re-

spondents (Case 1: 72 percent; Case 2: 58 percent; Case 3: 81 percent) changed their decisions from 

first to second stage. Table 2 shows the comparison between the first and second stage decisions. 

[Insert Table 2 here] 

Specifically, 26 percent, 43 percent and 67 percent of respondents that got version A first in case 

1, 2 and 3 intended to reduce the damages awarding when they received the cultural value factors af-

terwards. And 46 percent, 36 percent and 86 percent of those who received version B first would like 

to increase the amount of damages when the cultural value factors are deleted. Table 3 indicates that 

from version A to version B, the amount of damages award was decreased, while from version B to 

version A, it was increased.  

[Insert Table 3 here] 

This tendency is also demonstrated by the specific amounts provided by some respondents to 

both version A and version B (Table 4-6) which show that the amount of damages provided for version 

A are always higher than those for version B.  

[Insert Table 4 to 6 here] 

To test whether the differences between stages were only coincidental, a statistical test was con-

ducted to compare the amount of damages decided by the same respondents with version A (without 

the cultural value factors) and version B (with cultural value factors). Because the sample sizes in Case 

1 and Case 3 are small, the statistical test was only done to the data from Case 2. In Case 2, there was 

a significant effect due to cultural value factors.（See the Appendix for the statistical results） 

Among those who did not change their judgments, 54 percent, 31 percent and 20 percent of them 

in case 1,2 and 3, changed their ways of solution from judgment to mediation, in order to change the 

actual amount of damages paid by the breaching party to the injured party. These results indicate that 
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the existence of cultural values factors influence the majority of respondent decisions on contractual 

damages.  

 

5.4.2. Discussion of the Quantitative Results  

 

These results are consistent with the prediction that the cultural value factors lead judges to pro-

vide damages in favor of the defendants, since, although the defendants breach the contract, their be-

havior is in line with cultural values in China. The most important result from this study is that the re-

spondents that received additional cultural value factors are more likely to give lower damages. The 

cultural value factors made the breaching party’s behavior in line with cultural values. Thus, the 

breaching party was forgivable, even though he breached the contract and broke the law. Moreover, 

the judges would like to modify a decision when it might lead to an undesirable result under cultural 

values, although it is legally acceptable. The respondents speculated the results of their decisions. If 

they thought a decision would disturb the social order or cause social commotion, they would modify 

the decision to reduce its social effect, even though the original decision is in line with the law. In light 

of this data, it seems reasonable to say that the cultural values affect the decision of Chinese judges 

about the amount of damages.     

  

5.5.  Interpretation of the Qualitative Data  

 

The results of the interview answer how the judges reason their decisions. The interpretation of 

these qualitative results helps to clarify the correlation between law, cultural values and judge’s deci-

sions. It shows how legal factors and cultural value factors are applied in the respondents’ decision- 

making, which cultural values are more frequently taken into account, and whether there are any other 

factors that also influence their decisions.  

The qualitative data is categorized by a coding system which includes legal terms (from Chinese 

Contract law, English law and the CISG), cultural values and other considerations which are neither 

legal nor cultural. The cultural value system consists of 14 themes which represent the practical values 
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of social orderliness (emphasis of stability, different requirements for different social statues, interde-

pendence, situation-centered, following public opinion and accepting the priority of society), social 

egalitarianism (distribution in needs, unselfish-->award; selfish-->punishment), self-cultivation (de-

velop the scope of self-responsibility, recognize and obey social liability, loyalty, humanity, combina-

tion of self-intention with circumstances), and the principle of Zhong Yong.  These codes are applied 

to the analysis of all cases. The code of legal terms and other considerations are different between each 

case, since these codes are developed from the respondents’ answers. (See the Appendix for the coding 

systems in detail) 

The data is analyzed through between-subject comparison and within-subject comparison. Be-

tween-subject comparison is to compare the first stage decisions between the version A and version B 

group, while within-subject comparison is to compare the respondents’ answers with and without the 

cultural value factors. The respondents’ answers were categorized by the themes in coding systems. 

The numbers were allocated to the respondents when the transcripts had been done. (See the Appendix 

for the qualitative analysis in detail) 

The interview results showed two behavior patterns of the Chinese judges: first, they generally 

took the cultural value factors into account when determining damages, and would like to make deci-

sions which do not violate the cultural values. Secondly, the attention the judges paid to cultural value 

factors reduced their attention on legal factors.  

  

5.5.1. Between Subject Comparison  

 

The Between subject comparison focuses on comparing the same and different reasoning given 

by version A and B groups for the specific amount of damages they provided at the first stage. This 

comparison involves the themes which were used when reasoning the amount of damages, thus not all 

the themes in the coding system are used in each case. 

This comparison shows that in all three cases, the version A group reasoned their decisions upon 

legal factors, while the version B group provided decisions by both legal and cultural value factors. 

Both groups took similar legal terms into account. The cultural value factors were the only different 
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consideration between them. Therefore, it may be reasonable to say that there is a correlation between 

the cultural value factors and the lower damages made by the version B group.  

In Case 1, the respondents from both version A and version B group considered the legal ele-

ments: ‘foreseeability’, ‘mitigation’, ‘market rule’ and ‘actual loss’. However, the respondents from 

version A group are more likely to provide a decision of damages only from legal considerations, 

while those from version B group were more likely to take the cultural value factors into account. The 

values of social orderliness (situation-centered, emphasis of stability, public opinion) and Zhong Yong 

principle were more frequently arose from the answers of the version B group than of the version A 

group. The respondents considered the specific situation of the factory (Situational centered), the neg-

ative impact of the judgment to social stability (Emphasis of stability) and factory’s reputation in pub-

lic opinion (Public Opinion), and would like to make a decision to protect the defendant factory and 

the social order (Zhong Yong). The version B group also mentioned the values of self-cultivation (loy-

alty) by paying attention to the potential loyalty or disloyalty of parties.  

In Case 2, only version B group reasoned their decisions based on the cultural value consideration. 

The reasons include the values of social orderliness (different requirements for different social statues, 

situation-centered, public opinion), values of social egalitarianism (distribution in needs, self-

ishpunish, unselfishreward, values of self-cultivation (loyalty, humanity), and Zhong Yong. They 

views the illness of mother, the specific financial difficulty of the defendant (different requirements for 

different social statues, situation-centered), the defendant’s urgent need of money (distribution in 

needs), his intention to save his mother not to benefit himself (selfishpunish, unselfishreward), his 

apology to the injured party (loyalty) as the conditions to reduce damages (Zhong Yong) which was 

also in line with the public opinion. They also thought that the plaintiff had to understand and accept 

this decision (humanity). 

In Case 3, the version B group also more frequently mentioned the values of social orderliness 

(situation- centered, accept the priority of society), values of social egalitarianism (selfish-->punish; 

unselfish-->reward), self-cultivation (recognize and obey the social liability, humanity, loyalty). The 

respondents in the version B group rationalized their decision by the outbreak of epidemic disease 

(situation- centered), the protection of public interests (accept the priority of society) and the unself-
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ishness of the defendant (selfish-->punish; unselfish-->reward), as well as his solicitude for the resi-

dents and his willingness to take both his contractual and social liabilities (recognize and obey the so-

cial liability, loyalty). They also considered the inhumane of the plaintiff company (humanity). They 

provided lower damages, even to zero.  

Moreover, the version B group which factored on the cultural value factors paid less attention to 

legal factors than the version A group. On average, each judges in the version A group mentioned 2.7 

legal terms in Case 1, 2 in Case 2 and 1.9 in Case 3. On the contrary, each judges in the version B 

group mentioned 2 legal terms in Case 1, 1.7 in Case 2 and 0.8 in Case 3. For example, in Case 1, in 

the version A group, 9 out of 10 respondents said that the recovery of loss of profits is subject to the 

foreseeability rule. In the version B group, the foreseeability rule is applied by 3 out of 10. In Case 2, 

12 respondents out of 18 in the version A group mentioned the gain-based damages, while in the ver-

sion B group the number is 6 out of 19. In Case 3, 7 out of 10 respondents in the version A group 

would like to determine the damages upon the loss of profits of the injured party. Only one respondent 

out of 12 in the version B group considered to compensate the loss of profits of the pharmaceutical 

company. Furthermore, some of the respondents specifically mentioned that the cultural value factor 

drew their attention from legal terms.  

‘I have to consider 3 elements (when getting the case): 1, how many people work in the factory; 2, 

the payment ability of the seller; 3, the claim of the buyer. How much money the buyer can drop down 

and how much money can be paid by the seller. When the subject-matter is big (≥500million RMB in 

local basic court), or too many people are involved, the law is the least important consideration dur-

ing the trial.’ (No.21) 

To sum up, the between subject comparison of all three cases shows that in the first stage, most of 

the respondents from the version A group provided damages only based on the legal terms. Some re-

spondents from the version B group also considered the legal elements, but most of them would not 

make decisions in accordance with the cultural value factors. Along with the cultural values, they 

awarded damages in favor of the defendants. Therefore, it is reasonable to say that the between subject 

comparison shows that the cultural values affected (reduced) the damages award. Moreover, the be-

tween subject comparison also shows that the judges paid less attention to legal elements when they 
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took the cultural values into account.  

 

5.5.2. Within Subject Comparison 

 

In this section, I compare reasons provided by the respondents who changed their decisions in the 

first and second stage,640 in order to find out which factors affected their decisions. Three behavioral 

patterns are found from the answers of the respondents. First, the respondents who received version A 

first decreased the amount of damages from the first stage to second stage. They provided the first de-

cision according to the legal terms, and then reasoned the deceasing of damages in the second stage by 

the cultural value factors. Second, the respondents who received version B first increased the amount 

of damages from the first to the second stage. They claimed that they increased the amount of damages 

because in the second stage they did not have to take the cultural value factors into account. Thirdly, 

with the cultural value factors, the respondents would like to do mediation rather than judgment.  

 

5.5.2.1.  Decreasing Damages  

 

In all three cases, the respondents explained the decrease in damages was due to the values of so-

cial orderliness, social egalitarianism and self-cultivation. In Case 1 and 2, the respondents also paid 

attention to Zhong Yong principles. 

Social Orderliness:  

In Case 1, firstly, some respondents paid attention to the special difficulty of the factory and mas-

sive layoff when making decisions.641 (Situational centered) Secondly, one respondent mentioned the 

reputation of the factory in public.642 (Public opinion) Thirdly, another one mentioned ‘emphasis of 

stability’ by saying that: ‘Judgment should unify its social, legal and political effects. The employees 

have livelihoods and social stability should be considered in addition to the social impact of mass 

                                                   
640 In the first stage, the respondents got either version A (without cultural value factors) or version B (with cul-

tural value factors) of the cases. In the second stage, the respondents who got version A first were given version 

B and those who received version B first were provided version A.  
641 2, 8, 15, 31. 
642 8. 
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layoffs. I cannot lead to social unrest because of one judgment, cannot make a judgment which causes 

such social unrest with people against each other. I cannot sacrifice the interests of the majority for 

the interest of one person.’(No.2)(Emphasis of stability) 

In Case 2, the respondents also considered the specific situations (mother’s illness) of the defend-

ant. Three of them expressly said that when comparing the property right and the right to live, the lat-

ter is more important.643 (Situational centered) In addition, they also mentioned that the defendant’s 

behavior conformed to the requirement of his social status. As a son, the breaching party’s breach was 

forgivable, because saving his mother was in line with the requirement under the social morali-

ty.644(Different requirements for different social statuses) 

In Case 3, first, the respondents considered the specific background (outbreak of infectious dis-

ease) when determined damages.645 (Situational centered) Second, they mentioned the good social ef-

fect of the breaching party’s behavior. They thought the public interest should be protected primari-

ly.646 ‘Since there is public health emergency, we have to measure the importance of financial interests 

of the pharmaceutical company and the public interest. …The protection of the public interest has to 

be the priority. This is in no doubt.’(Mo.15) (Accept the priority of society) Third, the respondents stat-

ed that the special social identity of pharmaceutical company required it to save others, but it did not 

do so.647 (Different requirement for different social statuses) Fourth, one also reduced the damages be-

cause the public thought the chemist was correct.648 (Public opinion) 

Social egalitarianism: 

In Case 1, two respondents considered the different need of the two parties to the amount of mon-

ey649. (Distribution in needs) One of them said: ‘To John (injured buyer), damages means loss for prof-

its, while, to Tom (breaching party), it means massive unemployment.’(No.31) 

In Case 2, they viewed the unselfishness of the breaching seller as a condition to reduce damages. 

They intimated that the defendant was not in breach for his own benefits, but to save his mother. Thus 

                                                   
643 26, 28, 31. 
644 31, 42. 
645 2, 9, 10, 15, 21, 28, 29, 34, 35, 39, 40, 42, 43. 
646 10, 15, 21, 28, 29. 
647 34, 35. 
648 34. 
649 15, 31. 
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he should not be considered an unscrupulous person.650 (Selfishpunish; unselfishreward) One re-

spondent specifically considered that the defendant more urgently needs money.651  (Distribution in 

needs) 

In Case 3, the respondents also viewed the unselfishness of the breaching chemist as an element 

to reduce damages, since he transferred the formula to the factory not for profits but to save oth-

ers.652(Selfishpunish; unselfishreward) 

Self-cultivation: 

In Case 1, some respondents said that the willingness of the factory and Tom to take responsibil-

ity for the local society and to take care of its employees should be considered when determining dam-

ages.653 (Recognize and obey the social liability) Also, some respondents considered the risk of disloy-

alty of the injured buyer when deciding damages.654 ‘There are some parties who have known that the 

other parties would not be able to perform the contract but still sign contract with them, in order to 

get a profit from damages. (So it is unfair to allow the breaching party to compensate all the loss of 

profits.)’(No.15) (Loyalty) 

In Case 2, the respondents noticed the breaching party’s confusion and apology to the injured par-

ty.655 (Loyalty) One respondent also mentioned that the plaintiff had to sympathize with the defend-

ant’s difficulty.656 (Humane) 

In Case 3, first, the respondents noticed that the chemist had contacted the company and exhaust-

ed his ways to resolve the problem.657(Loyalty) Second, they thought the plaintiff violated social mo-

rality by doing nothing to handle the diseases, so the company should not be given too much compen-

sation.658 (Humane) Thirdly, one respondent said that the plaintiff company should combine his own 

claim of loss of profits with the specific situation that the social order had been threatened by the dis-

ease. ‘If a local disease threatens, the profit of the company will also be threatened’ (No.15). (Combine 

                                                   
650 10, 20, 26, 31, 42. 
651 42. 
652 9, 15, 17, 28, 29, 34, 42. 
653 8, 22. 
654 2, 15. 
655 28. 
656 31. 
657 28, 34, 39, 42. 
658 29, 34, 42. 
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the self-intention with the circumstances) 

Zhong Yong:  

According to the law, the respondents thought that the breaching party should be liable for his 

breach. However, they would like to reduce the amount of damages by discretion after considering the 

specific circumstances and the potential result of the judgment. In Case 1 one respondent said: ‘The 

contract must be a kind of balance. With a 6.4 million Yuan contract price and a more than 10 million 

Yuan damages, the factory would close down. It is not the fundamental purpose of contract law to 

make a market player leave the market just because of one breach.’ (No.15)  

The results in Case 2 also showed that the respondents would like to reduce, but not complete ex-

empt the damages in the second stage. 

 

5.5.2.2. Increasing Damages 

 

In all three cases, the respondent increased damages in the second stage when the cultural value 

factors were removed. Since they pay less attention to the specific cultural value factors, they intended 

to award more damages to the plaintiff.659 They expressly said that they considered cultural value fac-

tors as a reason for them to provide a lower amount of damages. When the cultural values factors were 

removed, there was no reason for them to reduce the damages. Therefore, the amount of damages they 

gave increased.660 In Case 3, some respondent even increased the damages to the maximum amount, 

since without the cultural value factors, the breaching party could be seen as breaching in bad faith. In 

Case 2, some of them thought without the cultural value factors, the breaching party needed to be pun-

ished. There were three specific reasons for the increases: the decreasing of social effect of the judg-

ment, the averaging of strength between parties and the changing of the motivation to breach.   

Firstly, they paid less attention to the undesired social effect of their judgments after removing the 

cultural value factors.661 ‘The social effect should be considered in every case, no matter whether you 

                                                   
659 Respondent No.30 wanted to award the maximum amount of compensation. Respondent No.42 also said to 

support plaintiff as much as possible.  
660 7, 8, 19, 22. 
661 9, 10, 34. 
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wrote this part not. A normal factory, regardless of its size, would have some local impact. But the ef-

fect would not be considered as serious as with the following part.’(No.10) 

Secondly, without the cultural value factors, the respondents would not be able to identify the 

stronger party.662 For instance, in the first stage, respondent No. 28 said: ‘since John has a big dealer, 

he should be able to find the substitute from the Brazilian market. Thus, the damages should be the 

difference between the Brazilian market price and the contract price… Since the Christmas market is 

only a small part of John’s business, he should have the ability to accept the delayed performance af-

ter October 1 and continue to sell them. The factory can reduce the price or compensate the price dif-

ference result from later resell, and litigation costs.’ After removing the cultural value factors, he said: 

‘if John is not a big seller, he will not be able to look for alternatives, and to digest delay delivery after 

October 1. Therefore, the factory should compensate all his losses to 12 million Yuan.’ 

Thirdly, without the cultural value factors, the judges may not be able to determine whether the 

motivation of the breach is immoral or not. After removing the cultural value factors, it is possible that 

the breaching party breached the contract in bad faith or intentionally.663 

 

5.5.2.3. Mediation  

 

The fact that judges proposed mediation suggests that the judges did not only want to compensate 

the plaintiff but also want to protect the breaching party and society. Some judges would like to en-

courage mediation after thinking about the undesirable results of the normal judgment, such as unen-

forceable judgment or injury of social interests. Therefore, mediation can be seen as in line with the 

requirements of the Zhong Yong principle. The respondents would like to mediate the cases when they 

took the cultural value factors into account. Generally, version A group judges provided a judgment in 

the first stage and then turned to mediations (or change the way of enforcement) in the second stage, 

after taking the values of social orderliness, social egalitarianism and self-cultivation into account. In 

contrast, version B group judges tended to medicate firstly (stage 1), so by paying attention to the val-

                                                   
662 28, 33. 
663 37. 
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ues of social orderliness, social egalitarianism and self-cultivation and taking them into account, and 

then changed to do judgment when the cultural value factors were removed (stage 2). The respondents 

also chose to apply medication in different situations. Some respondents solved the case only by medi-

ation, while some others intended to first give judgment by law, and then do mediation during the en-

forcement of the judgment.   

Social orderliness:  

In Case 1, the respondents from version A group changed from judgment to mediation after con-

sidering four themes of social orderliness. First, the respondents headlined the specific situations in the 

case.664 (Situational centered) Second, some of them intimated that the layoff might lead to ‘instabil-

ity’665. (Emphasis of social stability) Third, one respondent considered the reputation of the defendant 

in ‘public opinion’.666 (Public opinion) Also, another one intimated the effect of the social economy if 

the factory was bankrupt.667 (Accept the priority of society). 

These themes were also mentioned by the version B group on the first stage. The respondents 

considered the specific situations in the cultural value factors.668 (Situational centered) Some respond-

ents viewed ‘social stability’ as a consideration669. (Emphasis of social stability) Another intimated the 

social effect, such as the effect on the social economy, the judgment.670 (Accept the priority of society) 

The defendant’s reputation in the public was also mentioned by one respondent.671 (Public opinion) In 

addition, one respondent mentioned that the choice of mediation was as a result of the interdependent 

relationship between court and the injured buyer. He would like to mediate since the plaintiff was a big 

commercial company, it would consider its future contact with the court. ‘Normally, businessmen only 

require not losing too much. They often contact with court so they will do the court a favor.’(No.5) (In-

terdependency) 

In Case 2, the version A group, on the second stage, considered the specific situations of the de-

                                                   
664 3, 6, 19, 32, 38, 40. 
665 3, 38, 40. 
666 19. 
667 32. 
668 4, 5, 7, 13, 14, 21, 35, 36. 
669 4, 5, 7, 21, 35. 
670 5, 7, 14, 21, 35. 
671 13. 
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fendant.672 (Situational centered) One respondent also thought that the public had no problem to accept 

the result of mediation.673 (Public opinion) 

The respondents from version B group on the first stage, first, said that the specific situation of 

the defendant.674 (Situational centered) Second, one respondent also viewed the ‘public opinion’ of the 

court’s decision as a condition.675 (Public opinion) 

Social egalitarianism: 

In Case 1, the respondents in the version A group on the second stage viewed the different ‘needs’ 

of the two parties as a condition for mediation.676 Since the defendant was weaker, judges intended to 

persuade the plaintiff to mediate. Moreover, because the profits from this contract were not very im-

portant to the plaintiff, it was possible for judges to mediate the case.677 (Distribution in needs) 

Some respondents in version B group also held that the court intended to protect the weaker party 

on the first stage.678 (Distribution in needs) Another one said the result of mediation should be in favor 

of the defendant since the defendant did not get profits from the breach.679 (Unselfishaward; self-

ishpunishment) 

In Case 2, eight respondents decided to medicate the case. Four respondents in the version A 

group took the unselfishness of the defendant into account in the second stage.680 (Selfishpunish; 

unselfishreward) 

In Case 3, two respondents from the version A group decided to mediate in the second stage.681 

One of them also thought the defendant’s motivation was good.682 (Selfishpunish; unselfishreward) 

Self-cultivation: 

In Case 1, on the second stage, some respondents in the version A group, firstly, considered the 

intention of the factory owner to take the factory’s responsibility as his own made him unlikely to be a 

                                                   
672 14, 19, 21, 32. 
673 14. 
674 5, 8, 13, 39. 
675 5. 
676 32, 40. 
677 32, 40. 
678 5, 36. 
679 7. 
680 14, 19, 21, 32. 
681 14, 39. 
682 39. 
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bad person in the second stage.683 (Development of the scope of self- responsibility) Secondly, some of 

them also mentioned that the willingness of the factory and its owner to take their ‘social responsibil-

ity’ indicated that the factory owner has a high moral level.684 (Recognize and obey the social liability) 

Thirdly, one respondent headlined that the defendant did not breach in bad faith, since he has tried his 

best to perform but could not fulfill it. Thus, he was not mercenary and should not be blamed too 

much.685 (Loyalty) Fourthly, another one mentioned that the intention of plaintiff and judge should 

combine with the specific circumstances of the case (the difficulty of defendant). She said that if the 

judgment made the factory bankrupt, the enforcement could not been done. In this case the judgment 

is just a piece of paper.686 (Combine the self-intention with the circumstances) 

Similarly, on the first stage, the respondents in the version B group said that, during the mediation, 

both parties had to combine their intention with the factual circumstance.687 ‘I will suggest John (in-

jured buyer) whether 6 million is OK and tell him that his money will not be secure until he actually 

gets it. I will tell Tom (factory owner) that he had to pay sooner or later since he owed others. It is not 

good if I froze his account. The agreement would be achieved after several mediations.’(No.21) (Com-

bine the self-intention with the circumstances) Also, one respondent decided to reduce damages during 

mediation because he suspected the plaintiff cheated for damages.688 (Loyalty) 

In Case 2, one respondent from the version A group would like to persuade the plaintiff to reduce 

the claim, because of the specific financial difficulty of the defendant in the second stage.689 (Combine 

the self-intention with the circumstances) 

In the version B group, due to the consideration of cultural values, one respondent in the first 

stage thought the attitude of the defendant to compensate the injured party should be taken into ac-

count.690 (Loyalty) 

In Case 3, in the version A group, one respondent chose mediation since the price offered by the 

                                                   
683 3, 19, 40. 
684 3, 40. 
685 40. 
686 40. 
687 21, 35. 
688 7. 
689 32. 
690 13. 
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pharmaceutical company to transfer the formula was too high.691 (Humanity) Also, another one con-

sidered that the breaching party had exhausted his ways to solve the problem.692 (Loyalty) 

 

5.5.2.4. Conclusion 

 

The within subject comparison shows that the respondents would like to decrease and increase 

damages when receiving and removing the cultural values factors. Also, with cultural values factors, 

some respondents intended to mediate the cases, while without those factors, would like to make nor-

mal judgments. These results demonstrate that cultural values can be seen as a reason for the respond-

ents to change the damages award or chose mediation. 

 

5.6. Questions about the Ideal Values 

 

Subject to time, not all the respondents answered the 14 questions about the ideal cultural values 

(harmony, social stability and becoming a saint). 40 of them answered 6 selected questions with regard 

to harmonious society, social priority, social stability, becoming a saint, and the role of social regula-

tion. Among them, 67.5 percent respondents thought a society which can make the social members do 

their best for the society and get what they need from the society (harmony) is an ideal society. 47.5 

percent thought individuals have to firstly fulfill their liability to the society and then society has to 

protect their happiness (social priority). 85 percent believed social stability is a necessary condition for 

the happiness of the individuals. 56.4 percent thought people with natural goodness would like to sac-

rifice themselves for the whole society and should be respected (becoming a saint). Moreover, 82.5 

percent and 72.5 percent respondents believed that social regulations (such as law) should encourage 

the society to be ideal and help people to find their natural good. 

From the answers of the questions, we can find that more than half of the respondents (nearly half 

in the question of social priority) accepted the pro-social ideal cultural values of China and thought the 

                                                   
691 14. 
692 39. 
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social regulations should help to achieve the ideal society and personality.  

 

5.7. Conclusion  

 

The empirical research provides evidence that the judicial application of the Chinese legal rules 

on contractual damages is influenced by traditional Chinese cultural values. Three patterns are found 

from the results. First, judges took the cultural values into account when determining the amount of 

damages in the case of breach contract. Second, judges made their decision under the cultural values, 

especially when the law did not provide a specific solution for the case. Third, the consideration of 

cultural value factors reduced the judges’ consideration of legal terms. The results of the vignette 

study indicate that most respondents, after considering cultural value factors, have a preference to-

wards a lower award of damages or to mediation. This is in line with the design of the vignettes, which 

were designed in such a way that the culture value factors would point to lower damages. The data 

shows that for many judges that were interviewed, the decision on damages is influenced by consid-

eration of cultural value factors. The respondents also acknowledged the influence of other factors in 

their decisions, such as ‘influence from the authority’, ‘evaluation’ and ‘judges’ individual personality’. 

The results also show a correlation between the degree of influence of cultural values and the number 

of interested persons involved in the case. A comparison of the three cases shows that the proportion of 

judges whose decision changes is higher in Case 1 and 3 than in Case 2. Case 1 involves the interests 

of the workers in the factory, and Case 3 involves the interests of the residents in the town, while Case 

2 only involves the interests of two individual contract parties. This indicates that judges are more 

likely to make their decisions with regard to cultural values when more interested persons are involved. 

This research provides some evidence that national cultural values may at least supplement statu-

tory law where statutory law does not provide clear answers. The empirical evidence shows that when 

determining damages, the Chinese judges interviewed took into account not only factors that are gen-

erally acknowledge to be legally relevant, but also cultural value factors. Specifically, the respondents’ 

answers suggest that cultural values are specifically taken into consideration when the actual losses of 

the injured party cannot be certainly and precisely proven or when statutory law does not provide clear 
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rules for the award of damages. This indicates a supplementary role for cultural values. Additionally, 

in some situations, the judges may also deviate from clear statutory law. For example, when respond-

ents indicated that they would prefer mediation, the cultural values were more frequently mentioned 

by the respondents than law. Whether these results are actually representative of the totality of Chinese 

legal practice would require further research. However, the spread of relevant characteristics amongst 

the respondents provides some assurance that the results are representative. 

To avoid misunderstanding, it should be pointed out that the conclusions that can be drawn from 

the present research are limited in several ways. First, since many respondents choose not to provide a 

specific number of damages during the vignette study, the small sample sizes do not allow drawing 

statistically significant results. Only Case 3 revealed statistically significant results, suggesting that the 

differences in means between the groups are not coincidental. However, the qualitative data does sup-

port the hypothesis of a correlation between cultural values and the decision-making of respondents. 

Second, since the cases were provided in an order from Case 1 to Case 3, I cannot rule out that the re-

sults of the latter case were influenced by the experience with the cases on which the judges had al-

ready decided (carry-over effects), although, during my interviews, I did not find evidence to show 

that influence. Thirdly, since it is difficult to control all the extraneous variables in a natural setting, 

this research can only point in the direction that cultural values play a role on the decision-making of 

the judges. Showing a more specific causality between cultural values and the amount of damages 

awarded is left for future research.   

As the present empirical research only covered influence of Chinese culture values on the award 

of damages by Chinese judges, it cannot provide by itself any indication as to whether this cultural 

influence is different from other jurisdictions. Indeed, for some of the factors discussed, such as the 

deliberateness of breach, other research provides evidence that Chinese judges are not unique. 693 The 

results provide confirmatory evidence that non-legal national cultural values of a receiving jurisdiction 

(China) affect the reception of transplanted rules, as is in line with earlier research (see Chapter 1) on 

                                                   
693 For example, in Dutch and English law, it seems that the motive (deliberateness) of breach also play an im-

plicit role in decision of damages of the court. See Martijn van Kogelenberg, Motive Matters! An exploration of 

the notion ‘deliberate breach of contract’ and its consequences for the application of remedies, (Intersentia Pub-

lishing Ltd, Cambridge, 2013), 209.  
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legal transplants. The research, however, goes further, by also providing exploratory evidence as to 

how the Chinese judges specifically discuss and evaluate cases involving cultural values. The explora-

tory evidence indicates that certain specific cultural value factors (for example interpersonal relation-

ship) appear to be considered relevant by the Chinese judges, These specific cultural factors are, to the 

best of my knowledge, not to be generally recognized as relevant in western jurisdictions when decid-

ing on damages. Further research may help to uncover whether there are specific cultural differences 

in the relevant cultural factors between China and western jurisdictions. 

These results provide guidance on the practice of legal transplants in China, assuming the afore-

mentioned indicative conclusions are correct. If the Chinese legislators would wish to limit the effect 

of national cultural values on judicial decisions and to make Chinese legal practice remain closer to 

the interpretation of transplanted rules from western and international legal systems, they should pro-

vide more specific rules in statutory law, thereby limiting judicial discretion and the need for judicial 

interpretation.  

Additionally, the results of the interviews may help to supplement the limited legal materials for 

the interpretation of Chinese law on contractual damages. This may help foreign businesses to under-

stand the legal practice in Chinese courts. In Chapter 6, I will discuss the relevant parts of the inter-

views in relation to specific issues in the law of damages. This involves not solely cultural factors, but 

also, partly, factors that are generally recognized as legally relevant but may be weighed differently in 

by Chinese courts, i.e. show a specific judicial interpretation of the law.  
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6. Comparison of Damages Rules and Applications between English Contract Law, CISG 

and Chinese Contract Law  

 

6.1. Introduction 

 

In this chapter, the damages rules and their application in English contract law, CISG and Chi-

nese contract law are compared. The aim of the comparison is to investigate whether the damages 

rules in Chinese contract law are interpreted and applied in a similar or different way with the applica-

tion under English law and the CISG. Answering these questions might provide some clues to under-

stand how the transplanted damages rules are received in Chinese legal practice. It may also help to 

identify either legal interpretations, or social factors (other than cultural values) which might influence 

the reception of contractual damages rules in China. Finding these factors can help foreign businesses 

to understand the decisions of damages in Chinese courts in breach of contract cases. Doing this re-

sults also in a reconstruction of Chinese law on contractual damages, which should improve the pre-

dictability of this part of the law. 

The comparison is ordered in five topics: the definition of damages, the assessment method of 

damages, the awarding of some special damages, and restriction rules. The comparative research based 

on literature and case law is supplemented with interview results, which are used to fill the gap be-

tween the ‘law in books’ and ‘law in action’ in China. The results may also help to find out other non-

legal factors which might influence the operation of contractual damages rules in Chinese court and 

the potential reasons for this influence.  

 

6.2. Definition of Damages  

 

English contract law, the CISG and Chinese contract law all share the same aim for the award of 

damages in case of breach of contract. This aim is to place the injured party into the same position as 

he would have been in, had the contract been performed. However, the specific definitions of damages 

found in literature are different.  
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The working definition of damages under English law can be briefly described as ‘a monetary 

award given for a wrong (breach of contract)’.694 The CISG does not provide an explicit definition of 

damages. On the basis of the fundamental provision of Article 74 CISG one may describe the main 

purpose of damages under the CISG to be to compensate the injured party for his losses as a result of 

the other party’s failure to perform the contract, which the party in breach foresaw or ought to have 

foreseen at the time of the conclusion of the contract.695 Chinese contract law, which largely derives 

from the CISG, also has a provision similar to article 74 CISG. Article 113 UCL provides that if a par-

ty breaches a contract, the injured party will be able to claim damages to the amount of his loss result-

ing from the breach. It also provides that the damages shall not exceed the loss resulting from the 

breach which was foreseen or should have been foreseen by the breaching party at the time of the con-

tract conclusion. 

Although all these jurisdictions award damages in a monetary fashion, three differences are also 

apparent: 

(1) The general principles are different. Literarily, the CISG and Chinese law emphasize that the 

aim of damages is to compensate the injured party, while English law does not limit damages to com-

pensation. Thus, in certain circumstances, the English courts are able to award damages which are 

lower or higher than the actual loss of the injured party, such as nominal damages or gain-based dam-

ages, when they are suitable. These alternative damages are matters which are not expressly governed 

by the CISG and Chinese contract law.  

The Convention focuses on fully compensating the injured party’s losses as a consequence of the 

breach. Article 74 is to be liberally construed to compensate an aggrieved party for all disadvantages 

suffered as a result of the breach.696 The recoverable losses under the CISG were classified as both 

                                                   
694 Ralph Cunnington, ‘The Measure and Availability of Gain-based Damages for Breach of Contract’, in 

Djakhongir Saidov and Ralph Cunnington (eds.), Contract Damages—Domestic and International Perspec-

tives,(Hart Publishing, Oxford, 2008), 215; see also, James Edelman, Gain-Based Damages: Contract, Tort, Eq-

uity and Intellectual Property, (Hart Publishing, Oxford, 2002), 22; and Ewan McKendrick, Contract Law: Text, 

Cases, and Materials, (4th edn, Oxford University Press, Oxford, 2010), 817. See Section 2.2. for further details 

with regards to the analysis between McGregor’ definition and the working definition.  
695 Peter Schlechtriem, ‘Uniform Sales Law - The UN-Convention on Contracts for the International Sale of 

Goods’, <http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem-74.html>, accessed at 30-04-2015.  
696 Calculation of Damages under CISG Article 74, <http://cisgw3.law.pace.edu/cisg/CISG-AC-op6.html>, ac-

cessed at 09-01-2013; see also Chengwei Liu, ‘Remedies for Non-performance: Perspectives from CISG, UNI-

http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem-74.html
http://cisgw3.law.pace.edu/cisg/CISG-AC-op6.html
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damnum emergens (actual loss) and lucrum cessans (lost profit), namely, the entire recoverable loss 

may include both the loss which promisee actual suffered and his net gains prevented..697  

By providing ‘compensate the injured party’ as one of the legislative purposes of contractual 

remedies,698 the amount of damages under Chinese contract law follows the general principle of full 

compensation as same as that under the CISG.699 Although the Supreme Court held an exception in the 

case of real estate development and operation contract,700 there is no evidence that this exception can 

be applied to other cases. However, the interview results show that some judges would award gain-

based damages when the loss of profits is uncertain or the breaching party breaches in bad faith.  

(2) The different laws provide different preconditions to claim damages. The definition of dam-

ages under the CISG considers the existence of a causal chain between the loss and the breaching par-

ty’s failure of performance as a precondition of damages recovery. The loss is recoverable only if it 

can be traced back to the breach. It is irrelevant whether the breach caused the loss directly or indirect-

ly. The Convention ‘leaves no room for theories on causation which limits the liability for damages to 

probable or not too remote sequences of events’.701 Damages may only be restricted by the foreseeabil-

ity rule under Article 74 and the mitigation rule under Article 77. English contract law includes both 

factual causation and legal causation. The test of factual causation makes the defendant responsible for 

all the losses of the injured party, while the legal causation is commonly used as a restriction of dam-

ages. The claimant may not recover all the losses he suffered, since an intervening cause breaks the 

chain of causation between the breach of contract and some types of losses.702  

                                                                                                                                                               
DROIT Principles & PECL’, <http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#13-2>, accessed at 

07-01-2015. 
697 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 26. 
698 Kangsheng Hu, ‘The Introduction of 'Contract Law of People's Republic of China (draft)’,  in The fourth 

Meeting of the Ninth National People's Congress, Auguest,1998. This introduction mentions three purposes of 

contractual remedies: to promote the contract performance, to protect the market order and to compensate the 

injured party.  
699 Hui Ding and Yujie Yao (eds.), Relevant Interpretation on Contract Law of the People’s Republic of China, 

(Law Press, Beijing, 2012), 195. 
700 The Supreme Court’s Suggestions of Hearing the Real Estate development and Operation Cases Before the 

Enforcement of Real Estate Management Law, 1995, Article 41 and 44. 
701 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1015. 
702 Adam Kramer, The Law of Contract Damages, (Harding Publishing, Oxford, 2014), 241-215. 

http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#13-2
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However, it may be argued that the literal difference may not lead to real difference in practices, 

since if the causation chain between the breach and a type of loss is broken, such type of loss will not 

be recoverable. It might not be different with the saying that the causation chain is a precondition of 

the recovery of damages. Moreover, English law also uses foreseeability test to determine whether an 

intervening event actually breaks the causation between the breach of the defendants and the losses of 

the plaintiffs. Thus, both the CISG and English law restrict damages liability by foreseeability rule. 

The difference is English law describe it as a part of causality, while the Convention does not. 

Literally, Chinese Contract Law is similar with the CISG. The law does not differentiate the fac-

tual and legal causation. The literatures show a conflict between whether to take the causation as a re-

strictive rule or as an identical rule with foreseeability with regards to the literal difference between 

English law and the CISG.703 The interview results indicate that causation sometimes is used to limit 

the amount of damages. For example, one respondent said that judge has to consider the causation be-

tween the loss and breach, and whether the breach is the only reason for the loss. If it is, the plaintiff 

can get all the possible loss of benefits. If not, the court can reduce the compensation by discretion.704 

(3) The different definitions may be related to the different function of damages. Under the CISG, 

damages can be seen as a remedy in lieu of performance, which is similar with the ‘damages instead of 

performance in case of non-performance or non-conforming performance’ in §281 BGB. ‘Here the 

claim for damages substitutes or supplements the performance. After receiving the damages the in-

jured party should be in the same financial position as it would have been had the contract been per-

formed exactly in the way promised.’705   

On the contrary, the short definition of damages under English contract law may indicate that the 

damages seem to be a ‘response to a breach of contract’, and judges have discretion to ‘shape this re-

sponse’.706 As Birks said, one who breaches of duties under statutes and under contracts commits a 

                                                   
703 See Section 4.5. for further details.  
704 1.  
705 Dagmar Coester-Waltjen, ‘The New Approach to Breach of Contract in German Law’, in Nili Cohen and 

Ewen McKendrick (eds.), Comparative Remedies for Breach of Contract, (Hart Publish, Portland, 2005), 145-

146. 
706 Vanessa Mak, Performance-Oriented Remedies in European Sale of Goods Law, (Hart Publishing, Portland, 

2009), 54. 
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civil wrong.707 The label ‘wrong’ operates as a license to the law to mistreat the wrongdoers, and the 

court holds a wide choice of response to a ‘wrong’.708 The wide choice entitles the court to provide 

‘appropriate’ remedies, such as damages, discretionally in accordance with the facts and the ‘broader 

principles of consciences, fairness, and reason’, other than law or the claim of the plaintiff.709 The ap-

proach is different with the ‘full compensation’ in the CISG and Chinese law which leads the courts to 

determine damages firstly from the perspective to recover the objective loss of the injured party. 

Therefore, the amount of damages awarding under English contract law may not only to compensate 

the injured party’s losses, but also to show the consideration to balance the interests between injured 

and breaching parties and to balance the legal certainty and fairness.  

The Chinese statutory law is similar with the CISG. In legal practice, however, the Chinese judg-

es have broader rights to discretion, since the Chinese provisions of contractual damages are rather 

general and unspecific even compared with the Convention. The empirical evidences shows that judg-

es considered the overall circumstances of specific case during the discretion, such as motive of the 

breach,710 in order to award an appropriate amount of damages for that case. It is possible to say that 

the nature of damages in Chinese legal practice is more like ‘response to breach of contract’, although 

the ‘law in books’ provides it as ‘a remedy in lieu of performance’.  

To sum up, the different definitions between English contract law, CISG and Chinese contract 

law demonstrate some differences in general principle, preconditions to claim damages and the nature 

of damages. CISG and Chinese contract law provide ‘full compensation’ as a general principle of 

damages awarding, while English law does not. The causation between breach and loss is seen as pre-

condition for damages awarding under both the Convention and Chinese statutory law, while it is tak-

en as a limitation of damages under English law. However, this difference might not lead to real dif-

ferent practically. The nature of damages indicated by the CISG and Chinese contract law (in paper) is 

‘a remedy in lieu of performance’, yet English law may intimate it as ‘response to breach of contract’. 

                                                   
707 Peter Birks, ‘Rights, Wrongs and Remedies’, Oxford Journal of Legal Studies, Vol. 20, No. 1 (2000), 31. 
708 Ibid, 33. 
709 Ibid, 23, 35. 
710 For example, when the breaching party breach in bad faith, he is more likely to be punished. See Section 5.5. 

for further details. 
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The empirical evidence also shows that although the statutory Chinese law is the same with the CISG, 

the legal practice might be closer with the English approaches.  

 

6.3. The Date of Assessment 

 

Under both the CISG and English law the date of damages assessment is relevant for mitigation 

and the aim of full compensation. Article 76 (1) CISG provides the date of avoidance as the relevant 

time to calculate the damages according to the market price rule. If the party claiming damages has 

avoided the contract after taking over the goods, the time of such taking over shall be applied instead 

of the time of avoidance. The Convention seems to suggest that a reasonable injured party would be 

able to mitigate his loss when he avoids the contract or takes over the goods. One commentary, how-

ever, argues that it will not always be possible for an injured party to be in the position to find a substi-

tute precisely on the date of avoidance and it seems fair that a reasonable period after the avoidance of 

the contract should still be regarded as meeting the requirement of the ‘abstract’ formula.711 In cases of 

concrete calculation of loss, one commentary says that damages should be assessed at the time of the 

court or tribunal awarding the damages. This date is applied to prevent a fluctuation in the value of 

compensation due to an increasing or decreasing in prices between the moment of occurrence of the 

loss and the date of the final and binding decision by the court or tribunal on the damages claim.712  

Under English law, the main rule may be that the damages should be assessed at the date of 

breach. For example, under the prima facie rules of damages assessment in the Sale of Goods Act 

1979, the damages assessment should be refer to the current market price of the goods at the time or 

times when the goods ought to have been accepted (delivered) or (if no time was fixed for acceptance) 

at the time of the refusal to accept (deliver). However, The Golden Victory case indicates (for a specif-

ic case that did not concern a contract of sale) a tendency to fix the date of assessment in a more flexi-

                                                   
711 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 206. 
712 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford, 2010), 1018. Compares with Knapp’s argument that the damages 

should be assessed at the time when the loss is occurred and when it is ascertained.   
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ble way. To avoid over-compensation of the injured party, the House of Lords upheld the assessment 

of damages for breach at the date of the awarding.713 

Chinese contract law does not mention the date of damages calculation. The empirical evidence 

shows that damages would be calculated at the date of breach.714 None of the respondents delayed the 

calculation date to the date of awarding. 

The comparative results can be found in the Table below:  

 English Contract Law  CISG  Chinese Contract Law 

Date of assessment Main rule: date of 

breach;  

The Golden Victory: a 

tendency to be more 

flexible.  

Abstract method: date 

of avoidance 

Concrete method: the 

date of awarding. 

Law: no provision 

Practice: date of breach 

or at the date  

 

 

6.4. The Method of Assessment 

 

6.4.1. General  

 

The English case law and commentaries develop two ways to protect the performance interest of 

the injured party: ‘cost of cure’ and ‘difference in value’. ‘Cost of cure’ is the cost of obtaining substi-

tute performance by a third party, while the ‘difference in value’ means the value to the claimant of the 

performance in monetary terms. Many common lawyers suggest that in accordance with the general 

aim to give effect of performance interest, the cost of cure should be treated as prima facie measure of 

damages.715 However, they justify the cost of cure award from two different perspectives. Some state 

that the cost of cure damages should be interpreted away from compensation of the loss which include 

both the value difference and some indirect loss, for example, property loss and personal injury.716 

                                                   
713 Golden Strait Corp v Nippon Yusen Kubishika Kaisha (The Golden Victory) [2007] 2 A.C. 353.  
714 2, 16, 23, 30, 41. 
715 Stephen Smith, Contract Theory, (Oxford University Press, Oxford, 2007), 420; see also, Charlie Webb, ‘Per-

formance and Compensation: An Analysis of Contract Damages and Obligation’, O.J.L.S. Vol.  26, No. 1(2006), 

58-70; and Ewan McKendrick, Contract Law, Text, Cases and Materials, (4th edn, Oxford University Press, 

Oxford, 2010), 849. 
716 Charlie Webb, ‘Performance and Compensation: An Analysis of Contract Damages and Obligation’, O.J.L.S. 

Vol.  26, No. 1(2006), 58-70; see also, Stephen Smith, ‘Substitutionary Damages’, in Charles Rickett (eds.), Jus-

tifying Private Law Remedies, (Hart Publishing, Oxford, 2008), 96. 
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They divide the contract interest to performance interest and compensatory interest. The claimant is 

able to bring claim for either of these interests after breach. The awarding of cost of cure damages 

which is to protect the performance interest is not based on the loss of the claimant following from the 

breach.  

On the other hand, some authors justify the cost of cure damages as a compensative method 

which can be used to justify the recovery non-economic loss. If the performance was wanted for other 

reasons then to reap economic gain, the cost of cure damages will be better way to compensate the 

claimant.717 Both the ‘cost of cure’ and ‘difference in value’ functions can be chosen by courts.718 If 

the situation is not reasonable for the claimant to cure, the cost of cure damages will not be awarded. 

As a result, if it is unreasonable for the claimant to require the cost of cure, the court is able to award 

just the ‘difference in value’ damages or to award a general sum, such as loss of amenity.  It seems 

that this justification has been adopted by English court.719 

The CISG does not expressly provide the ‘cost of cure’ and ‘difference in value’ functions. How-

ever, it may be inferred from Article 75 and 76 that the damages referring to the cover transaction may 

be seen as ‘cost of cure’ and the damages between contract price and current price may be considered 

as ‘different in value’. The starting point of awarding damages according to cover transaction might 

reasonably indicates a preference for cost of cure damages, since these are closer to in lieu of the per-

formance. 

Chinese contract law does not provide expressly normative preference between ‘cost of cure’ and 

‘different in value’. The empirical evidence shows that the reluctance to over-compensate may lead the 

Chinese judges to only recover the ‘cost of cure’ which actually occurred, for example, the cost of cure 

should be reasonable and can be proved by receipts.720       

 

6.4.2. Abstract Method 

                                                   
717 Ewan McKendrick, Contract Law: Text, Cases, and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 901; see also, Andrew Burrows, Remedies for Torts and Breach of Contract, (3rd edn, Oxford University 

Press, Oxford, 2004), 209. 
718 Andrew Burrows, Remedies for Torts and Breach of Contract, (3rd edn, Oxford University Press, Oxford, 

2004), 210. 
719 See Section 2.3.1. for further details. 
720 22.  
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The abstract method (market rule measure) is the primary normal method of damages assessment 

under English contract law. The CISG, however, takes this method as a secondary one after the con-

crete method. English contract law requires to firstly compensating the normal loss which every rea-

sonable claimant in similar situation would suffer. The determination of the normal loss depends on 

the contemplation of the reasonable parties as a result of breach in the same situation at the time of 

contracting. Also, the claimant’s ‘duty’ of reasonable mitigation has to be taken into account.721 It can 

be seen as within the contemplation of the reasonable party in breach. When there is a current market 

available for the contractual goods or services, normally, the injured party would go to the market to 

get an equivalent substituted performance as mitigation. Thus, the normal loss in a market setting is 

the loss of market, which is the difference between the market value and contract price or the differ-

ence between the market value the claimant would have received and that he exactly has received. The 

recovery of normal loss under market rule implies that the claimant can get a replacement of perfor-

mance. This replacement could fulfil his usage of the original performance.722 Thus, it can be assumed 

that the claimant has already got his profits from replacement. He will be double compensated by 

awarding both market damages and loss of profits. 

Article 76 CISG also provides that a party who has avoided the contract is able to calculate his 

damages in an abstract way. The awarding damages under Article 76 should be the difference between 

the contract price and ‘current price’ at the time of avoidance or at the time of taking over the goods, if 

the party claiming damages has avoided the contract after taking over the goods. The current price 

damages require neither proof of expectation, foreseeability nor any actual loss, in addition to the 

change in actual current price.723 The abstract method assumes that it is possible for a reasonable in-

                                                   
721 Although many commentaries use ‘duty of mitigation’ for convenience, in common law, the mitigation rule 

cannot be seen as a duty, for it is not met by any corresponding right of the defendant that mitigation take place,  

and the breaching party is unable to sue his counterparty for not taking reasonable steps to mitigate the loss. See 

The ‘Solholt’ [1981] 2 Lloyd’s Rep. 574; and Koch Marine Inc. v. D'Amica Societá Di Navigazione A.R.L. (The 

Elena D'Amico) [1980] 1 Lloyd's Rep. 75. 
722 British Westinghouse Electric and Manufacturing Co. Ld. v. Underground Electric Railways Company of 

London Ld [1912] A.C. 673. 
723 Jonathan Yovel, ‘Comparison between provisions of the CISG (Measurement of Damages when Contract 

Avoided: Article 76) and the counterpart provisions of the PECL (Article 9:507)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html>, accessed at 03-02-2013. 

http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html
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jured party to make a substitute transaction at the current price as soon as he has left the original con-

tract, and depersonalizes the real injured party in the real circumstances.  

Both the market price rule under English law and the current price rule under the CISG is obvious 

release the court from consideration of the actual position of injured party. However, the three differ-

ences between them should attract more attentions.  

(1) The application scope of the current price rule under the convention seems narrower than that 

of market price rule under the English law. First, Article 76 applies only to cases where the contract 

had been avoided. Conversely, the English law establishes the abstract method as a starting point of 

damages assessment in both breaches of conditions and warranties.724 Second, abstract method under 

the CISG is only applicable when the aggrieved party has not concluded a reasonable substitute trans-

action.725 However, under English law, the abstract method is the prima facie. If there is an available 

market, whether the injured party concludes a substitute contract or not will not be taken into account.  

(2) The way to determine a market or current price is different. The market price under English 

law is the price in a market where the goods or services in question can be traded and where there is a 

particular level of trade. The market needs to have a sufficient demand for the goods or services. The 

market price for the goods or services has to fluctuate according to supply and demand (which rules 

out the situation ‘where the goods or services can only be traded at a fixed price’)726. The price of the 

market which the aggrieved party can reasonably mitigate his loss by achieving a cover performance 

should also be taken into account. Under the CISG, Article 76 provides the current price in a more de-

tailed way. This current price is the price at the place where the goods should be delivered, or if there 

is no such price in that place, the price at such other place as serves as a reasonable substitute, making 

due allowance for difference in the cost of transporting the goods. The first sentence leads less discre-

tion region to the courts and tribunals than the English contract law does. Nevertheless, the second one 

extensively extents the discretion power of the courts and tribunals, since it does not provide any ob-

jective standard to reasonable substitute. Under the Convention, the current price often, but not neces-

                                                   
724 For example, the Sale of Goods Acts 1979 section 50, 51 and 53 provide that the abstract method should be 

applied as prima facie in both non-performance and breach of warranty. 
725 Article 76 CISG. 
726 Charter v Sullivan [1957] 2 Q.B. 117. 
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sarily, is the market price. Evidence of the current price may also be obtained from professional organ-

izations or chambers of commerce.727  

(3) The current-price damages appear less abstract than the market price rule under English law. 

When substitute price other than the price at the place of delivery is applied, the cost of transporting 

the goods is to be taken into account. The existence of this clause expresses the strong ties of current 

price damages to those resulting from an actual substitute transaction. The clause assumes that com-

merce, production and other activities go on, and that current price damages need be such as to in fact 

allow the aggrieved party to engage in some future transaction, even when that will no longer fall un-

der the ‘reasonable time’ requirement of Article 75.728 

Neither Chinese contract law nor the Chinese legal scholars provides a unified answer about what 

should be a general measure of damages assessment. There is also no unified judicial practice. The 

empirical evidence shows that some of the respondents calculated damages based on the market price 

with which the injured party should mitigate his loss.729 If the judge thought that it was unreasonable 

to ask the injured party to mitigate his loss, he would like to compensate the loss of market when there 

is an organized market for the contractual goods or similar kind of goods.730 When both contract par-

ties are Chinese, normally, the domestic market price will be used.731 One respondent calculated dam-

ages also based on the audit report of loss assessment. The plaintiff needed to find a neutral rating 

agency to assess the domestic market price of the goods with same size, quality, and a series of other 

parameters at the time of contracting. Judges needed to evaluate reports. 732 Some others also would 

like to use a general market profits region, for example 100 percent, from their previous experience.733 

The application of foreign market price was narrow. Some respondents said that it could only be ap-

plied when the contract expressly mentioned that the injured party aimed to get the profits from that 

                                                   
727 Official Comments on Articles of the UNIDROIT Principles, 

<http://www.cisg.law.pace.edu/cisg/principles/uni76.html>, accessed at 11-02-2013.  
728 Jonathan Yovel, ‘Comparison between provisions of the CISG (Measurement of Damages when Contract 

Avoided: Article 76) and the counterpart provisions of the PECL (Article 9:507)’, 

<http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html>, accessed at 03-02-2013. 
729 4, 9, 10, 15, 28. 
730 3, 5, 8, 21, 27, 32, 33, 37, 38. 
731 22, 24, 31. 
732 22. 
733 8, 14, 42. 

http://www.cisg.law.pace.edu/cisg/principles/uni76.html
http://www.cisg.law.pace.edu/cisg/text/peclcomp76.html
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market.734 Some others decided not to use the foreign market price, when it was difficult to determine 

or it was too high.735   

 

6.4.3. Concrete Method 

 

The concrete method of damages assessment aims to compensate the actual losses of the injured 

party. This method can be regarded as the primary method under the CISG, but the secondary one un-

der the English contract law. Under the English law, when there is no available market for the subject 

matter of the original contract, the injured party is able to claim for his consequential losses. These 

losses should be assessed in a concrete way, namely to recover the real losses suffered by a claimant as 

a result of breach. The real situation of an aggrieved party after the breach should be taken into ac-

count.736  

Generally, two kinds of consequential loss are recoverable under English contract law. Firstly, the 

loss of business profits can be recovered. It incurs when a breach of contract leads a user unable to 

make the profits by using the contractual performance, or when a breach of contract deprived the in-

jured party from the profits he would get from a specific sale to a third party or from general custom. 

The recoverable loss cannot be too remote.737 To determine whether it is too remote, the case law sug-

gests that the breaching party must know that the performance of the original contract is a self-same 

one and cannot be substituted in the market.738 Second, the recoverable consequential losses also in-

clude the reasonable expenditure incurred by the claimant as a result of the breach. For example, the 

reasonable expenditure incurred by the claimant in inquiring and searching for equivalence perfor-

mance, the reasonable cost of repairing, and the payment occurred to the now claimant in earlier pro-

ceedings together with the other party’s cost which he is required to pay and the reasonable costs he 

                                                   
734 3, 5, 8, 20, 33. 
735 15, 22. 
736 See Section 2.3.3.2. for further details.  
737 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 26. 
738 Kwei Tek Chao (t/a Zung Fu Co) v British Traders & Shippers Ltd [1954] 2 Q.B. 459. 
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himself has incurred, if such proceedings have been brought about by the defendant’s breach of con-

tract.739 

Under CISG, the concrete calculation of damages is the primary method and is governed by Arti-

cle 74 and 75. Article 75 provides that when the contract has been avoided, an injured buyer can claim 

the difference between the original contract price and the higher price of the substitute purchase in the 

case of non-delivery, while, an aggrieved seller is able to claim the difference between the contract 

price and the lower price of the replacing sale in the case of non-acceptance. The damages based on 

substitute transaction without avoidance are recovered on the basis of Article 74. In addition to the 

avoidance, there are still two preconditions for the application of Article 75. First, a party has to estab-

lish a clear connection between a purported cover sale and the original contract. Second, the substitute 

transaction should be concluded in a reasonable manner and within a reasonable time after the avoid-

ance. The expression ‘reasonable manner’ and ‘reasonable time’ is meant to avoid the prejudice of the 

breaching party by ‘hasty or malicious conduct’.740 The courts must consider thoroughly the situation, 

the characteristics of the original contract and the terms and consequences of the substitute transac-

tion.741 

If no substitute transaction had taken place or the resale or cover purchase is not made in a rea-

sonable manner or within a reasonable time after the contract was avoided, the calculation formulas 

under Article 75 will be replaced by the abstract formula of Article 76. If no price is fixed by the con-

tract or no a current price can be determined by the courts or tribunals, both Article 75 and 76 will be 

taken over by the general formula under Article 74.742 No specific rules have been set forth in Article 

74 describing the appropriate method of determining ‘the loss ... suffered ... as a consequence of the 

breach’. The court or arbitral tribunal has to calculate this loss in the manner best suited to the circum-

stances. Both the loss suffered and loss of profits can be recovered under Article 74 subject to full 

compensation principle, if those losses are proved with reasonable certainty.  

                                                   
739 Biggin & Co Ltd v Permanite Ltd [1951] 2 K.B. 314. 
740 Bojidara Borisova, ‘Commentary on the Manner in which the UNIDROIT Principles May Be Used to Inter-

pret or Supplement Article 75 of the CISG’, <http://www.cisg.law.pace.edu/cisg/principles/uni75.html>, ac-

cessed at 25-01-2013. 
741 See Section 3.3.3.1. for further details.  
742 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 215. 

http://www.cisg.law.pace.edu/cisg/principles/uni75.html
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There might be two similarities between English law and the CISG. First, both laws allow the re-

covery of the injured party’s loss of profits and the expenses incurred as a result of the breach. Second, 

neither approach provides specific rules to assess these losses. However, the concrete method under 

the CISG is not a supplementary method as which under English law. The Convention appears to in 

favour of the concrete approach. The different rank of damages assessment indicates different charac-

ters between the English contract law and the CISG. It is suggested that the English contract law might 

be designed for commodities transactions.743 Because the abstract method is simpler, more certain and 

convenient to apply, it is a better method of calculating damages for commodities trade. This method 

is well suited for the speculation purpose of the commodities trading. It maintains symmetry by giving 

the aggrieved party both the fruits of its speculation and making it bear the losses resulting from un-

successful speculations.744 On the contrary, the approach of the CISG would better suit for those cases 

where the buyer intends to use the goods or where damages have to be calculated to reflect the sub-

standard condition of goods retained or sold on by the buyer. The Convention’s approach has the merit 

of being transparent and truer to the commercial purpose of very many contracts, especially those in-

volving manufactured goods. The English approach, however, may be easier to apply. 745  

The divergence will, nevertheless, be limited by the requirement that the substitute transaction 

must have been in a reasonable manner and within a reasonable time under Article 75 CISG. For if the 

seller resells at less than the market price, he will have difficulty in proving that he acted reasonably. 

On the other hand, if the seller is able to resell at more than the market price, the Convention debars 

him from having recourse to the abstract measure. This seems harsh in that it gives to the breaching 

party the benefit of a good bargain made by the aggrieved party.746 But, considering that the Conven-

tion gives priority to the concrete method and that the mitigation rule has to be taken into account spe-

                                                   
743 Michael Bridge, ‘Uniformity and Diversity in the Law of International Sale’, 15 Pace International Law Re-

view (Spring 2003), 56. 
744 Djakhongir Saidov, ‘The Present State of Damages under the CISG: A Critical Assessment’, 13 Vindobona 

Journal of International Commercial Law & Arbitration (1/2009), 205. 
745 Michael Bridge, ‘A Law for International Sales’, 37 Hong Kong Law Journal (2007), 35-36.  
746 Barry Nicholas, ‘The Vienna Convention on International Sales Law’, 105 Law Quarterly Review (1989), 

230. 
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cifically, the abstract method should give way to the mitigation rule. Thus, the seller is not able to re-

cover the avoided loss.747   

Similar to English law and the CISG, Chinese law shows that damages include both loss suffered 

and loss of profit. However, Chinese contract law does not provide normative introduction about 

which assessment method should be use first. The empirical evidence shows that the respondents fol-

lowed neither ‘abstract to concrete order’, nor ‘concrete to abstract order’. The respondents considered 

more about whether the specific damages they decided could be objectively supported by evidence. 

They firstly intended to recover the out-of-pocket losses which probably the easiest to be proved.748  

The empirical evidence indicates that the respondents would like to award the out of pocket loss 

first in case of breach of contract. The out of pocket loss is defined by one respondent as direct loss 

which includes the cost paid to fulfil the contract and the cost for preparing performance which need to 

be supported by evidence.749 It also includes the damages that buyer paid to his sub-buyer,750 the con-

tract price has been paid.751 The recoverable out of pocket loss should be reasonable, one interviewee 

says that it ‘limits to the loss we generally think that the plaintiff should suffer.’752  

When the injured party also suffered loss of profits, the amount of loss could be calculated either 

abstractly or concretely. The choice depended on whether the injured party could prove there was a 

foreseeable substituted market. If the judge felt a foreign market price was difficult to be found out, 

they preferred to assess the loss of profits on account of the domestic market price or general market 

profits (100 percent), even though the subject-matters were actually going to resell abroad.753 If there 

was no substitute market, the judges had to determine the loss of profits in a concrete way.754 

Comparing with both English law and CISG, Chinese law provides the most detailed assessment 

method of loss of profits in Chinese Supreme Court’s guideline 2009. The guidance separates the loss 

of profits for three parts, namely, loss of productive profits, loss of operating profit and the loss of re-

                                                   
747 Djakhongir Saidov, ‘The Present State of Damages under the CISG: A Critical Assessment’, 13 Vindobona 

Journal of International Commercial Law & Arbitration (1/2009), 207. 
748 6, 7, 13, 16, 18, 19, 20, 22, 23, 25, 26, 28, 30, 33, 34, 35, 36, 37, 42. 
749 19, 36, 42. 
750 7, 18, 24.  
751 7, 16, 26, 28. 
752 22. 
753 8, 42. 
754 6, 9, 22, 23, 27, 36. 
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sale profits. The assessment formula is: whole amount of loss of profits- unforeseeable loss - avoidable 

loss - the gain of the injured party as a result of breach- the loss coursed by the injured party’s own 

fault - necessary transaction cost.  

Moreover, the guideline of the Supreme Court shows the intention to recover the exact losses of 

the injured party and to avoid over-compensation. This intention has been accepted by judges in prac-

tice. However, the practice in courts had not been unified by the guidance. The empirical evidence 

shows that respondents normally assumed the actual loss of profits of the injured party upon existent 

facts. For example, some respondents said that the foreseeable loss of profits could be the normal prof-

it of the injured party which could be the average profits in the previous one or three years before the 

breach.755 Some others would like to assess the loss of profits according to the breaching party’s bene-

fits as a result of the breach.756  

Chinese judges were very reluctant to over-compensate the injured party, since it may encourage 

parties to sign a contract which cannot be fulfilled, in order to earn profits from damages, or sue only 

for get more money.757 Thus, they also intended to limit the recovery of loss of profits on account of 

certainty. This finding is also in line with the previous empirical result.758 The respondents reduced or 

even avoided the recovery of loss of profits when it was foreseeable but could not be certain. Some 

respondents even only considered certainty when determining loss of profits.   

The respondents mentioned that the loss of profits would be reduced proportionally according to 

the possibility of the injured party to get the profits if the contract would be duly performed. If the 

possibility could not be certain, some respondents used 4 times or several times of bank lending inter-

est of the contract price.759 Some others say that the percentage generally would not exceed 30 per-

cent.760 The ‘4 times of banking lending interest’ decision is actually from Article 6 of the ‘The Su-

preme Court’s Suggestions for Hearing the Cases of Loan Contract’.761 It provides that lending rate of 

                                                   
755 15, 22. 
756 35. 
757 40, 42. 
758 Xingzheng Wu, ‘The Reflection and Reconstruction of the Rules of Loss of Profits Compensation under Con-

tract Law---An Empirical Study of the Application of Article 113 of UCL’, Studies in Law and Business (Fa 

Shang Yan Jiu) 2012, Vol. 2.  
759 2, 23.  
760 16, 30, 37, 41. 
761 The Supreme Court’s Suggestions for Hearing the Cases of Loan Contract (1991). 
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private lending cannot exceed four times of same kind of bank lending rate. ‘30%’ is from Article 29 

of the ‘The Supreme Court’s Interpretation of Contract Law Application II’ which stipulates that the if 

the liquidated damages is higher than 30% of the loss suffered, the breaching party can claim to court 

to reduce it. 762 Those two regulations are applied by analogy. 

To sum up, although all of those three laws provide discretion to the courts to determine the re-

covery of loss of profits, the Chinese law, including the guidance, seems more willing to restrict this 

discretion than the English law and CISG. Chinese Supreme Court provides more specific rules to as-

sess profits loss. The Supreme Court’s Guideline provides both the types of loss of profits and the cal-

culation formula. The aim of the Guideline may be to set up more operable rules of loss of profits as-

sessment, in order to make the judges feel more secure and more certain to recover the loss of profits. 

The recovery of profits loss may provide better protection to the non-breaching party, and may prevent 

some contract from breach.763 However, this does not practically reduce the judges’ willingness to re-

duce or even exclude the recovery the loss of profits by discretion. For example, the empirical evi-

dence shows that the judges were willing to reduce or even exclude the recovery of loss of profits on 

account of certainty, even though neither law nor the guideline stipulates certainty as a limitation rule.   

 

6.4.4. Non-Pecuniary Loss  

 

The scope of recoverable non-pecuniary loss under English law is larger than that under the CISG. 

By case law, the non-pecuniary loss is recoverable under English contract law in two situations. First, 

where the claim was made for damages for ‘physical inconvenience and discomfort caused by the 

breach and mental suffering directly related to that inconvenience and discomfort.’764 Second, where 

the object of the term broken is to provide pleasure or freedom from distress and that the term is an 

important one in the context of the contract as a whole.765 These losses of pain and suffering, mental 

                                                   
762 The Supreme Court’s Interpretation of Contract Law Application II (2009). 
763 Article 4 of the Guideline says that in principle court should more focus on protect the injured party. Article 9 

also says that the restatement of profits loss recovery is because there is too much breach of contract in the mar-

ket in the current situation.  
764 Watts v Morrow [1991] WL 837869.  
765 Farley v Skinner (No.2) [2001] UKHL 49. 
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distress, or loss of amenity, however, fall outside the scope of the CISG, since they flow from death or 

personal injury (physical or mental) and therefore are already excluded by Article 5 CISG. It should 

also be remembered that the CISG is for international commercial sales contracts in which personal 

disappointment or distress is less likely to occur. The main non-material loss which can be redressed 

under the CISG is merely the loss of business reputation and goodwill.   

The English law also gives the court larger scope of discretion to assess the amount of non-

pecuniary damages than which the Convention gives. The sums awarded by English courts generally 

depend on their own fair and reasonableness considerations. The principle under English contract law 

of assessment of non-pecuniary loss is only that the non-pecuniary damages should be awarded on a 

modest scale.766 The awarding of £10,000 can be seen as the very top end of what could possibly be 

regards as appropriate.767 The cases and commentaries under the CISG, however, indicate a stricter 

way to determine the awarding of loss of reputation and goodwill. Although the loss of reputation in 

nature is a non-economic loss, the amount of damages to recover it normally has to be calculated on 

the ground of the computable economic loss of the injured party but not the abstract norm of reasona-

bleness and fair.768 For example, in some cases, the loss of goodwill may be measured by loss of future 

profits, or by the costs incurred to repair the damaged reputation. 

Chinese contract law does not mention the recovery of non-pecuniary loss. The empirical evi-

dence shows that the majority of respondents thought the non-pecuniary damages should not be 

awarded. They thought that non-pecuniary damages only limited to the tort cases which include an 

infringement of personal right.769 There was no legal basis for the recovery of non-pecuniary loss in 

contract case.770 It was hard to prove and to be quantified,771 and the support of non-pecuniary damag-

                                                   
766 Farley v Skinner (No.2) [2001] UKHL 49. 
767 Andrew Burrows, Remedies for Torts and Breach of Contract, (3rd edn, Oxford University Press, Oxford, 

2004), 343. 
768 CISG-AC Opinion No. 6, Calculation of Damages under CISG Article 74, 

<http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*>, accessed at 12-02-2013. 
769 Only three respondents (1, 34 and 42) (out of 43) thought the non-pecuniary damages could be awarded.  
770 In version A group: 4, 10, 12, 16, 17, 19, 25, 26, 28, 31, 38; in version B group: 2, 5, 11, 15, 22, 27, 37, 41, 

43. 
771 In version A group: 26, 38, 42; in version B group: 35, 40. 

http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html#*
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es might lead to a sharply rise of the volume of suits.772 The non-pecuniary damages only awarded by 

the respondents when they felt that the breaching party should be punished.773  

 

6.4.5. Loss of Chance 

 

English contract law has already recognized the loss of chance as an individual recoverable head 

of loss, and generally compensates it in a way of proportions.774 However, this head of loss is not ex-

pressly governed by the CISG. Some commentaries manage to fill this gap by the UNIDROIT Princi-

ples of International Commercial Contract (UNPICC). Since the loss of chance is expressly recovera-

ble under the UNPICC, it should be claimed under the CISG as well.775 English law requires courts to 

put a figure on it in accordance with a realistic assessment of the prospects of a successful outcome. 

They should assess the original amount which the claimant would have got without the defendant’s 

breach, and then discounting the resulting sum to take account of the rate of the happening of contin-

gencies.776 The case law and commentaries has developed some rules in order to lead the court to 

quantify the loss in a more reasonable way.777 It also indicates that English law emphasizes the advan-

tageous position of the claimant in the cases of loss of chance.778  

Subject to the principle of full compensation, the loss for a chance can also be claimed on the 

ground of the CISG. It also has to be calculated in proportion way. The Convention does not develop 

detailed rules to quantify the loss of chance.  The recovery of loss of a chance can be a tool to avoid an 

‘all-or-nothing’ result in awarding damages.779 The courts and tribunals have larger scope of discretion 

to quantify the amount of recovery. Nevertheless, this quantification should fairly balance the interests 

                                                   
772 40. 
773 20, 34. 
774 Chaplin v Hicks [1911] 2 K.B. 786. 
775 Sieg Eiselen, ‘Remarks on the Manner in which the UNIDROIT Principles of International Commercial Con-

tracts May Be Used to Interpret or Supplement Article 74 of the CISG’, 

<http://www.cisg.law.pace.edu/cisg/principles/uni74.html>, accessed at 14-02-2013. 
776 Chaplin v Hicks [1911] 2 K.B. 786. 
777 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 405-412. See Sec-

tion 2.3.3.4. for further details.  
778 Mount v Barker Austin [1998] P.N.L.R. 493. 
779 Sieg Eiselen, ‘Remarks on the Manner in which the UNIDROIT Principles of International Commercial Con-

tracts May Be Used to Interpret or Supplement Article 74 of the CISG’, 

<http://www.cisg.law.pace.edu/cisg/principles/uni74.html>, accessed at 14-02-2013. 

http://www.cisg.law.pace.edu/cisg/principles/uni74.html
http://www.cisg.law.pace.edu/cisg/principles/uni74.html
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between both parties and should depend on the knowledge which is available to the courts at the time 

of the hearing.780  

The UCL does not mention the loss of chance. Generally, the Chinese courts are reluctant to pro-

vide the damages for loss of chance, given the intention of anti-over-compensation. The empirical evi-

dence shows that most of the respondents thought there was no legal basis for the recovery of loss of 

chance. Only two of them decided to award the loss of chance damages in order to punish the breach-

ing party. However, the proportional calculation of damages had been recognized by the judge. Some 

respondents reduced damages to a proportion based on the possibility of the injured party to get the 

profits. This means that although the loss of chance as a type of loss could not be recovered in Chinese 

court, the judges calculated loss of chance to get profits in proportion to the probability of the occur-

rence of the profits. As CISG and UNPICC, the proportional calculation can be seen as a tool to avoid 

the ‘all or nothing’ results when the existence of the loss cannot be disputed but which it is uncertain 

or hard to quantify. 

 

6.4.6. Gain-based Damages 

 

Under English law, generally, two kinds of defendant’s benefits can be restituted to the claimant 

as gain-based damages. First, the claimant is entitled to the benefit of the defendant by under-

performance of the contract. Second, he is able to recover the defendant’s benefits by breach a nega-

tive stipulation in the contract.  However, the claimant may not be entitled to restitute the benefits of 

the defendant by making a more profitable contract with a third party, since the commercial law of 

England should not make moral judgments or seek to punish contract-breakers.781 English case law 

provides two ways to award the gain-based damages. First, the court constructs a hypothetical bargain 

between the claimant and defendant for selling the right in question. It presumes that a claimant as a 

reasonable person acting in reasonable manner would have been willing to accept that share of profits 

                                                   
780 Sieg Eiselen, ‘Unresolved damages issues of the CISG: a comparative analysis’, 38 Comparative and Interna-

tional Law Journal of Southern Africa (2005/1), 42. 
781 AB Corp v CD Co (The Sine Nomine) [2002] 1 Lloyd's Rep. 805. 
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as a fee for relaxation of its rights.782 Second, it requires the defendant to disgorge all the profit he 

made following from his breach.783The specific amount of damages is also subject to the restriction 

rules, such as mitigation, causation and remoteness, defendant’s intention of breach, possibility of the 

claimant to get an injunctive relief, and justice on the facts of case.  

Neither CISG nor UCL mentions gain-based damages. The gain-based damages appear in  ‘Chi-

nese Supreme Court’s Suggestions of Hearing the Real Estate development and Operation Cases Be-

fore the Enforcement of Real Estate Management Law 1995’. However, the empirical evidence shows 

that some of respondents decided to awarded gain-based damages in the case other than real estate de-

velopment and operation contract. It was used to avoid the breaching party to benefit from his unfaith-

ful action784 or to punish the breaching party.785 Some respondents also thought the gain of the breach-

ing party can be seen as the profits the injured party could get from the contract.786 The gain-based 

damages were awarded by discretion. The judges did not consider the limitation rules so much. They 

considered the defendant’s intention of breach. They did moral judgments to the breaching party ac-

cording to his intention. To them, breaching to make a more profitable contract with a third party was 

an unmoral and unfaithful action, thus the breaching party should not keep the profits from the breach. 

This is different with English case law.787 

 

6.4.7. Conclusion 

 

The results of comparison are in the following table: 

 English contract law  CISG Chinese contract law 

General principles Cost of cure; different 

in values  

Damages in lieu of the 

performance 

The reasonable cost of 

cure which actually 

occurred 

Market rule (abstract method) Primary method; 

Damages are the dif-

ference between the 

Secondary method; 

Damages are the dif-

ference between the 

Law: no provision 

about primary method 

Practice: 1. Difference 

                                                   
782 Wrotham Park Estate Co Ltd v Parkside Homes Ltd [1974] 1 WLR 798. 
783 Ralph Cunnington, ‘The Assessment of Gain-Based Damages for Breach of Contract’, M.L.R. (2008)71(4), 

575; see also, Attorney General v. Blake [2001] 1 A.C. 268. 
784 Version A group: 17, 42; version B group: 29.  
785 Version A: 19, 28; version B: 29.  
786 Version A: 16; version B: 27.  
787 AB Corp v CD Co (The Sine Nomine) [2002] 1 Lloyd's Rep. 805. 
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market value and con-

tract price or the dif-

ference between the 

market value the 

claimant would have 

received and that he 

exactly has received. 

contract price and 

‘current price’ at the 

time of avoidance or 

at the time of taking 

over the goods, if the 

party claiming dam-

ages has avoided the 

contract after taking 

over the goods. cur-

rent price is the price 

at the place where the 

goods should be de-

livered, or if there is 

no such price in that 

place, the price at 

such other place as 

serves as a reasonable 

substitute, making due 

allowance for differ-

ence in the cost of 

transporting the 

goods. 

between mitigation 

market price and con-

tract price; 2. Differ-

ence between organized 

market for the contrac-

tual goods or similar 

kind of goods and con-

tract price; 3 When both 

contract parties are 

Chinese, normally, the 

domestic market price 

will be used;4. General 

market profits region; 5. 

Difference between 

contract price and a 

foreign market price 

when the contract men-

tioned that the injured 

party aimed to get the 

profits from that market 

and when it is not diffi-

cult to determine and 

not too high. 

Concrete method  Rank  Secondary method;  

Suit for the specula-

tion purpose of the 

commodities trading 

 

Primary method; suit 

for those cases where 

the buyer intends to 

use the goods or 

where damages have 

to be calculated to 

reflect the substandard 

condition of goods 

retained or sold on by 

the buyer 

Law: No provision 

Practice: recovery of 

out-of-pocket loss→ 

market rule→ recovery 

of loss of profits 

Reasonable  

expenses 

1. Reasonable ex-

penditure for inquir-

ing equivalence per-

formance; 2. Reason-

able cost of repairing; 

3.Payment occurred to 

the now claimant in 

earlier proceedings, if 

such proceedings is 

result from the de-

fendant’s breach of 

contract. 

As a result of the 

breach; suited to the 

circumstances; 

with reasonable cer-

tainty 

 

The cost paid to fulfil 

the contract, the cost for 

preparing performance 

which need to be sup-

ported by evidence, the 

damages that buyer paid 

to his sub-buyer, the 

contract price has been 

paid. 

Loss of prof-

its  

Profits the injured 

party would get from 

a specific sale to a 

third party or from 

general custom; can-

not be too remote 

 

Difference between 

the original contract 

price and the higher 

price of the substitute 

purchase in non-

delivery; difference 

between the contract 

price and the lower 

price of the replacing 

sale in non-

acceptance. 

Supreme Court’s 
Guideline: whole 

amount of loss of prof-

its-unforeseeable loss-

avoidable loss-gain of 

the injured party as a 

result of breach- loss 

coursed by the injured 

party’s own fault - nec-

essary transaction cost. 

Practice: assume the 

actual loss of profits 
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upon existent facts; lim-

it the recovery on ac-

count of certainty;  

analogically apply ‘4 

times of banking lend-

ing interest’ of the con-

tract price and ‘30%’ of 

actual loss of the in-

jured party.  

Loss of chance  Court assesses the 

original benefits with-

out breach, then dis-

counting the resulting 

sum to take account of 

the rate of the happen-

ing of contingencies. 

1. Filling the gap by 

UNPICC; 2.to avoid 

‘all-or-nothing’ result; 

3.assessed by 

discretion; 4.fairly 

balance the interests 

between both parties; 

5.depend on the 

knowledge which is 

available to the courts 

at the time of the hear-

ing 

Law: no provision 

Practice: 1. no legal 

basis for the recovery of 

loss of chance; 2. judg-

es calculated loss of 

chance to get profits in 

proportion to the proba-

bility of the occurrence 

of the profits; 3.as a 

tool to avoid the ‘all or 

nothing’ results 

Non-pecuniary 

damages  

Recoverable  

losses  

1. ‘Physical inconven-

ience and discomfort 

caused by the breach 

and mental suffering 

directly related to that 

inconvenience and 

discomfort.’ 2. The 

object of the term 

broken is to provide 

pleasure or freedom 

from distress and the 

term is an important 

one of the contract as 

a whole. 

Loss of reputation or 

good will  

limited to the tort cases 

which include in-

fringement of personal 

right 

Assessment  Discretion by courts 

upon judges’ consid-

eration about fairness 

and reasonableness; in 

a modest scale 

Calculate on the 

ground of the comput-

able economic loss of 

the injured party 

 

Gain-based dam-

ages 

Situations to 

claim 

1. Under-performance 

of the contract; 2. 

Breach a negative 

stipulation in the con-

tract; 3.not entitled to 

restitute the benefits 

of the defendant by 

making a more profit-

able contract with a 

third party 

No provision  1. Breach real estate 

development and opera-

tion contract; 2. Avoid 

the breaching party to 

benefit from unfaithful 

action or to punish the 

breaching party because 

of his unmoral and un-

faithful action (e.g. 

breaching to make a 

more profitable contract 

with a third party).  
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Assessing 

methods   

1. The court con-

structs a hypothetical 

bargain between the 

claimant and defend-

ant for selling the 

right in question.  

2. Require the defend-

ant to disgorge all the 

profit he made follow-

ing from his breach. 

3. subject to re-

striction rules 

No provision  By discretion; not sub-

ject to restriction rules 

 

The comparison shows that the Chinese contract law does not provide the specific method for 

damages calculation. In practice, the interview results show that the judges would like to recover the 

out-of-pocket loss first. The out-of-pocket loss is defined by one respondent as ‘direct loss which in-

cludes the cost paid to fulfil the contract and the cost for preparing performance which need to be sup-

ported by evidence’.788 It also includes the damages that buyer paid to his sub-buyer,789 the contract 

price has been paid.790 The loss of profits would be recovered after the awarding of out-of-pocket loss-

es. If a market price available, the abstract method will be used. If it is not available, the loss of profits 

will be recovered in a concrete way. 

This assessment order follows neither English law nor the CISG. Under English law, the primary 

method of damages assessment is the abstract method. Subject to the duty of mitigation, the damages 

should be the normal loss which is difference between the market value and contract price or the dif-

ference between the market value the claimant would have received and that he exactly has received. 

If there is no available market for the subject-matter of contract, then the court will recover the actual 

consequential losses of the injured party. Article 74, 75 and 76 CISG provide that the damages should 

be calculated firstly in concrete way. If the injured party does not make a reasonable sub-contract after 

the breach, the abstract method will be applied. The requirement of reasonable sub-contract is also 

subject to the duty of mitigation.  

The possible explanation of interview results may be that the Chinese courts use three perspec-

tives to determine the damages which are factual certainty, convenience and fairness. First, they de-

                                                   
788 19, 36, 42. 
789 7, 18, 24.  
790 7, 16, 26, 28. 
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pended heavily on the certainty of evidence to determine damages. For example, they would like to 

recover out-of-pocket loss first, since they believed that such loss was much easier to be proved by 

objective evidences, such as invoices and payment receipts.791 Second, they preferred to assess the loss 

of profits on account of the domestic market price or general market profits (100 percent), even though 

the subject-matters were actually going to resell abroad, when they felt a foreign market price was dif-

ficult to be found out.792 Finally, generally, the Chinese judges were reluctant to over-compensate the 

injured party, except when they thought the breaching party breached in bad faith or intentionally. In 

this case, it might not be unfair to punish the breaching party.793 

 

6.5. Comparison of the Restriction of Damages 

 

6.5.1. Foreseeability (Remoteness) 

 

6.5.1.1.  General Rules 

 

The remoteness doctrine under English contract law is originally derived from the Hadley v 

Baxendale794, and developed by Victoria Laundry795 and the Heron II796. This doctrine requires that 

promisor is only liable to the usual consequences, but not to the unusual ones, of his non-performance, 

unless, at time of contracting, it has been mentioned that the promisor should undertake the liability of 

the unusual consequences. The remoteness for damages would be tested from both objective and sub-

jective ways. Objectively, the loss should be a not unlikely result of the breach, and subjectively, the 

loss should be within the defendant’s knowledge. The remoteness doctrine is a counterpart of the fore-

seeability rules under Article 74 CISG and Article 113 UCL which limit the damages of the non-

                                                   
791 See Section 6.4.3. for further details.  
792 See Section 6.4.3. for further details. 
793 See Section 6.4.7. for further details.  
794 Hadley v Baxendale (1854) 9 Ex. 341 
795 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528. 
796 Koufos v Czarnikow (C) Ltd, the Heron II [1969] 1 AC 350. 
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performance with regard to the party’s imputed and actual knowledge at the time of contract conclu-

sion.  

 

6.5.1.2.  The Moment for Testing Foreseeability  

 

Foreseeability rules in all three jurisdictions only consider what is foreseen or ought to be fore-

seen at the time of contract concluded. The general rules of contract concluding time under English 

law and CISG seem similar. Under CISG, a contract is concluded when an acceptance of an offer be-

comes effective, and an acceptance becomes effective at the moment the indication of assent reaches 

the offeror.797 Similarly, under English law, when an offer made by one party is accepted by the other, 

the contract concludes. The acceptance under English law is a final and unqualified expression of as-

sent to the terms of an offer, and it must generally be communicated to the offeror.798  

Same with CISG, Chinese contract law provides that contract is concluded when the acceptance 

becomes effective. An acceptance becomes effective when its notice reaches the offeror. If notice of 

acceptance is not required, the acceptance shall become effective when an act of acceptance is per-

formed in accordance with transaction practices or as required in the offer.   

 

6.5.1.3.  Party to Foresee  

 

The party who has to foresee is different under these laws. The CISG and Chinese law clearly 

state that only the party in breach who is required to foresee to be in the position to foresee. The posi-

tion is different in English law. In Hadley case, the loss needs to be contemplated of both parties799. It 

seems, however, the divergence will not produce substantial differences between the applications be-

tween these two rules, since the plaintiff is able to know his business better than the defendant, and it 

is the breaching party’s knowledge that matters in damages limitation.  

                                                   
797 Article 23, Article 18 CISG. 
798 Ewan McKendrick, Contract Law, Text, Cases and Materials, (4th edn, Oxford University Press, Oxford, 

2010), 
799 Hadley v Baxendale (1854) 9 Ex. 341. 
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The empirical evidence shows, however, some judges in China did not take foreseeability as only 

to recover the loss the breaching party foresaw. They also require the injured party to foresee the 

breaching parties’ ability to pay damages at the time of contract concluding. If he did not do so, he had 

to bear the risk of the losses which were unrecoverable because of the breaching party’s financial situ-

ation.800 It might indicate that the Chinese judges require the parties to evaluate the risk out of the 

breach before the contract conclusion. If they fail to do so, they have to bear the loss from the failure 

evaluation.   

 

6.5.1.4.  Breaching Party’s Knowledge 

 

The test of remoteness and foreseeability rules mainly depend on the imputed and actual 

knowledge of the party in breach. The standards to determine the breaching party’s imputed 

knowledge under English law, the Convention and Chinese law share some similarities. Under English 

law, which knowledge should be imputed to the breaching party is determined by whether such 

knowledge can be got in ‘the ordinary course of things’801 by a reasonable party in the breaching par-

ty’s position at the time of contracting. Since ‘the ordinary course of thing’ is a vague norm without 

clear definition and scope, there is a wide degree of discretion open to the courts in deciding how to 

divide up the ordinary type of loss and specific type of loss. ‘The ordinary course of things’ should be 

considered on a case to case basis, thus the decision of what knowledge can be imputed to the defend-

ant is a matter of fact. McGregor points three general factors which are relevant in arriving at a deci-

sion. First, imputed knowledge is the business or profession of the parties and particularly of the 

claimant.802 Second, ‘where the defendant defaults in supplying a self-contained profit-earning whole, 

the knowledge imputed may be greater than where his default is in supplying part of that whole’.803 

                                                   
800 15, 25. 
801 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528. 
802 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 236. 
803 Ibid, 238. 
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Third, where the defendant defaults in supplying or accepting goods he will be taken, by weight of 

authority, to have contemplated the changes might arise in the state of the market.804 

The CISG, as well as Chinese contract law, also indicate that the breaching party must reckon 

with the consequences that a reasonable person in his situation would have foreseen, in accordance 

with the particular circumstances. If there is nothing extraordinary about the type and extent of the loss, 

‘the breaching party will be considered as having been able to foresee the consequences of breach 

even if he did not know the facts and matters enabling him to do so but objectively was in a position to 

know them’. The question whether a particular loss is normal and foreseeable must be resolved on a 

case-by-case basis. By some previous judgments, one author summarizes that Chinese judges normally 

determine the imputed knowledge of the breaching party in two ways. First, presuming foreseeable 

loss from the evidence provided by the injured party or the purpose and content of contract; second, 

presuming the foreseeable loss from the defendant’s identity in industry, and then require the defend-

ant to prove against the reasonableness of the loss of profits.805 

As a result, the determination of imputed knowledge of the breaching party may be more or less a 

discretionary consideration by the courts or tribunals under all the three laws. The court or tribunals 

may have to use their own common knowledge as a basis for imputing knowledge to a given party, on 

the ground of the various circumstances in different cases. 

Differences seem indicated by the court’s determination of actual knowledge. English law does 

not require the defendant to take the liability in accordance with the knowledge comes from someone 

other than the claimant.806 When the information has expressly or impliedly been notified to defendant 

by the claimant, the defendant would still not have to be liable for loss resulting from special circum-

stance unless he has accepted, or is taken to accept the risk of that loss.807   

Compared with English law, the standard to determine whether the breaching party has the actual 

knowledge to incur a specific liability is much less strict under the CISG. When the loss caused by the 

                                                   
804 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 239. 
805 Xingzheng Wu, ‘The Reflection and Reconstruction of the Rules of Loss of Profits Compensation under Con-

tract Law---An Empirical Study of the Application of Article 113 of UCL’, Studies in Law and Business (Fa 

Shang Yan Jiu) 2012, Vol. 2. 
806 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 241. 
807 Ibid. 
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breach is of an unusual kind or of an unusually high extent, the foreseeability test requires that the cer-

tain facts and matters should be actually known by the party in breach. If the breaching party has actu-

al knowledge of relevant facts and matters enabling it to foresee the certain type and extent of loss as a 

result of his breach, such loss would be considered foreseeable. The Convention does not require that 

the knowledge must come from the injured party, and does not make the acceptance of this knowledge 

as a precondition of the breaching party’s liability.  

 Although Chinese contract law has the same rule of foreseeability as the CISG, the empirical re-

sults show that Chinese judges determined the actual knowledge in a more strict way. Some respond-

ents thought the loss of a specific market of injured party is unforeseeable unless the contract men-

tioned that the injured buyer would resale the goods in that market. If the contract does not mention it, 

the loss of profits should be calculated based on local trading practices. Therefore, it is not enough for 

the injured party to prove that the breaching party know, or generally know, the resale from him or 

anyone else only.808  Some others decided that the loss of market was foreseeable if the injured buyer 

made a specific notice to the breaching seller when the contract concluded.809 Without a contract term 

or notice, some judges said that the injured party could only recover the normal profits, while some 

others decided to only compensate the actual out-of-pocket loss.   

 

6.5.1.5. Test of Foreseeability 

 

English law developed a different standard for foreseeability test from Chinese law and CISG.  

The Heron II restated the ‘reasonable foreseeability’ test to ‘not unlikely’ test. The word ‘not unlikely’ 

denotes a degree of probability considerably less than an even chance but not very unusual and easily 

foreseeable. This restatement is made to distinguish the measure of damages between breach of con-

tract and tort. In the case of breach of contract,  a type of loss which was plainly foreseeable as real 

possibility but which would only occur in a small minority of cases cannot be regarded as arising in 

                                                   
808 8, 12, 17, 19, 21, 33. 
809 20, 22, 24. 
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the usual course of things or be supposed have been in that contemplation of parties.810 The loss, even 

if foreseeable, would not be recovered if it is an unlikely consequence of the breach.  

On the contrary, Article 74 CISG and Article 113 UCL limits damages recovery to those losses 

which are foreseeable as a possible consequence of the breach of contract, regardless how small the 

occurrence possibility of those losses in the certain case. It seems that, literally, the English law’s ‘not 

unlikely’ test is much more restrictive than the foreseeability test under CISG and Chinese contract 

law. Moreover, the ‘not unlikely’ test enables the judge to not only stand in the shoes of the breaching 

party to consider his imputed or actual knowledge of the loss, but also to determine the recovery of 

loss according to his own opinion about ‘how likely or usual a loss must be for a loss to be recovera-

ble’. However, since the guidance of ‘not unlikely’ test is far from certain, the different tests may not 

lead to very different results. 

However, the empirical evidences show that Chinese judges were more willing to use certainty 

besides foreseeability to limit damages. They said that the loss of profits could not be recovered or 

could only be partly recovered, since the injured party could not objectively prove the loss of profits 

with certain, even though the loss could be foreseen by the breaching party.811 The requirement of cer-

tainty shows that Chinese judges consider not only whether the loss is or could be foreseen by the 

breaching party, they award damages also based on the probability of occurrence of the loss. This ap-

proach might be closer with the ‘not unlikely’ test under English law.   

In Chinese courts, the foreseeability rule was sometimes used as a way to reduce damages by 

judges when they thought the amount of damages was unreasonably high. Some respondents decided 

not to award all the loss of profits to the injured party even though it had been notified to the breaching 

party, since they thought the profits were too high. 

 

6.5.1.6.  What has to be Foreseen 

 

                                                   
810 [1969] 1 AC 350. 
811 1, 2, 8, 10, 12, 15, 18, 26, 28, 30, 34, 35, 37, 42.  
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Different laws give different answers to the question what has to be foreseen. English law re-

quires the parties only to foresee the possibility of the type of loss. Generally, if a certain type of loss 

is within the contemplation of parties, it is recoverable even if its quantum is much greater than could 

have been anticipated. Conversely, the commentaries of the CISG suggest that a mere possibility that a 

breach of contract will produce some type of loss is not sufficient. It is necessary to require the breach-

ing party to foresee both type and extent of the loss occurred.812 Nevertheless, this difference might, as 

well, not lead to different results in application. Under English law, if the amount of such type of loss 

is abnormal and the parties can only contemplate its normal amount at the time of contracting, the 

court might decide that the loss which is occurred with an abnormal amount is actually a different kind 

of loss which the parties has not contemplated, and limit the compensation to only the normal amount 

of the loss.  

Chinese statutory law does not does not clarify whether he has to foresee only the type or nature 

of the loss, or both the type and degree of the loss. Many legal scholars agree with the English law 

experience which requires only foreseeing the type of the loss.813 However, according to the assess-

ment formula provided by the Guidance of How to Hear the Civil and Commercial Contract Case in 

Current Situation 2009,814 it might suggest that to recover loss of profits, limitation rules under the 

UCL (foreseeability and mitigation) are applied to assess the amount of loss but not to determine 

whether the loss of profits as a type of loss is recoverable or not. For example, supposing that the 

claimant claims for €1000 loss of profits, but the court finds out that the breaching party is only able to 

foresee €600 loss at the time of contracting.  Based on the theory of foreseeability under English law, 

since the type of loss can be foreseen by the breaching party, all of the €1000 loss should be recovera-

ble. However, according to the formula under the guidance, the injured party can only recover €600 

foreseeable profits loss. There is no evidence show whether the approach in the Guidance of Chinese 

Supreme Court is transplanted from other jurisdiction or not. However, this approach is in line with 

                                                   
812 Chengwei Liu, ‘Remedies for Non-performance: Perspectives from CISG, UNIDROIT Principles & PECL’, 

<http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#14-2>, accessed at 11-01-2013. 
813 Shiyuan Han, The Law of Contract, (3rd edn, Law Press, Beijing, 2012), 633; see also, Liming Wang, The 

Liability of Breach of Contract, (China University of Political Science and Law Press, Beijing, 1996), 500; 

Yongjun Li, Contract Law, (Law Press, Beijing, 2003), 647. 
814 The assessment formula is: whole amount of loss of profits- unforeseeable loss - avoidable loss - the gain of 

the injured party as a result of breach- the loss coursed by the injured party’s own fault - necessary transaction 

cost. 

http://www.cisg.law.pace.edu/cisg/biblio/chengwei-74.html#14-2
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the practices in courts. As one respondent said, although the loss of resell was foreseeable to the 

breaching party, he might not be possible to foresee the resale price is three times higher than the con-

tract price.815  

 

6.5.1.7.  Conclusion 

 

The results of comparison are in the following table:   

 English Contract Law  CISG  Chinese Contract Law 

General Rule Remoteness Foreseeability  Foreseeability  

Moment of foreseea-

bility  

Acceptance of an of-

fer 

Acceptance of an offer Acceptance of an offer 

Party to foresee Both parties  Breaching party Law: Breaching party 

Practice: also injured 

party  

Breaching party’s 

knowledge 

Imputed knowledge: 

knowledge is got in 

the ordinary course of 

things by a reasonable 

party in the breaching 

party’s position at the 

time of contracting. 

Actual knowledge: the 

knowledge comes 

from the claimant and 

is accepted by the 

defendant, or is taken 

to accept the risk of 

that loss.  

 

Imputed knowledge: a 

reasonable person in 

the breaching party’s 

situation would have 

foreseen, in accidence 

with the particular 

circumstances. 

Actual knowledge: 

knowledge actually 

had by the breaching 

party.  

Imputed knowledge: a 

reasonable person in 

the breaching party’s 

situation would have 

foreseen, in accidence 

with the particular 

circumstances. 

Actual knowledge: 

Law: knowledge actu-

ally had by the breach-

ing party. 

Practice: information 

written in contract or 

mentioned by special 

notice from the injured 

party 

 

Test of foreseeability ‘not unlikely’ ‘reasonable foresee’ Law: ‘reasonable 

foresee’ 

Practice: ‘certainty’ 

closer with ‘not un-

likely’ 

Content to foresee  Type of loss Type and extent of 

loss  

Law: no provision 

Supreme Court’s 

guideline: To award 

loss of profits, the ex-

tent of loss should be 

foreseen. 

 

                                                   
815 36. 
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The empirical evidence also shows that the foreseeability rule is sometimes used by Chinese 

judges as an excuse to reduce the damages when they thought the amount of damages is too high. It is 

possible to say that the foreseeability rule sometimes is applied by Chinese judges as an instrument to 

reducing the damages to a desirable amount, when they thought the loss of injured party cannot be 

certainly proved. Some of them even limit damages directly by applying a requirement of certainty.   

The comparison shows that while Chinese legislation generally follows the CISG, the application 

of Chinese law in practice diverges from the CISG, for example, when determining the actual 

knowledge of the breaching party and when testing the foreseeability. The approach in practice seems 

more or less closer to the English approaches. However, the respondent judges did not mention that 

they recognized English or any other jurisdictions during the interviews. They rationalized their deci-

sions from the prospective that they would like to ensure that their damages awarding can be certainly 

proved by objective evidences, and to avoid over-compensation.    

The interview results also provide some interpretation which is different with both the CISG and 

English law. For example, some respondents required the injured party to foresee the breaching parties’ 

ability to pay damages at the time of contract concluding. If he did not do so, he had to bear the risk of 

the losses which were unrecoverable because of the breaching party’s financial situation.816  

 

6.5.2. Mitigation  

 

6.5.2.1. General rules 

 

The doctrine of mitigation under English law prescribes that the claimant must not unreasonably 

increase the loss suffered as a result of a breach of contract, and must take reasonable steps to mini-

mize the loss suffered as a result of the breach. McGregor describes the principal meaning of mitiga-

tion as consisting of three short rules: first, the claimant cannot recover for avoidable loss; second, the 

                                                   
816 15, 25. 
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claimant can recover for loss incurred in reasonable attempts to avoid loss; third, the claimant cannot 

recover for avoided loss.817  

This doctrine mirrors Article 77 of CISG which provides that ‘a party who relies on a breach of 

contract must take such measures as are reasonable in the circumstances to mitigate the loss, including 

loss of profit, resulting from the breach. If he fails to take such measures, the party in breach may 

claim a reduction in the damages in the amount by which the loss should have been mitigated.’ Article 

77 confirms the first rule of the English mitigation doctrine, which is to reduce the avoidable loss from 

the total amount of damages. The commentaries state that the second rule to recover the costs of taking 

reasonable steps to mitigate damages is also accepted, as these costs may be claimed as part of the ag-

grieved party’s damages claim under Article 74.818 The third rule of avoided loss is not mentioned ex-

plicitly in the Convention. Nonetheless it can also be inferred from the fact that damages are supposed 

to compensate for actual losses that an avoided (and therefore not actually occurred) loss cannot be 

claimed as damages.  

For Chinese law, the rule of mitigation is provided by Article 114 GPCL and Article 119 UCL 

which require the injured party to promptly take appropriate measure to prevent the losses from in-

creasing. If he fails to do so, he shall not obtain damages for such additional losses. Since Article 119 

UCL is similar with Article 77 CISG, Chinese law also provides the first and second rule but not ex-

plicitly mentions the third one. However, the reasoning that only actual losses are compensated can 

also be deduced to be part of Chinese law. Indeed, the interviews confirm that in judicial practice 

when a loss is avoided, it is not a loss of the injured party any more.819 

The commentaries on both CISG and Chinese law state that the theoretical bases of mitigation 

under the Convention can be found in ‘good faith’820 and economic efficiency.821 The principle of 

                                                   
817 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 250. 
818 2012 UNCITRAL Digest of case law on the United Nations Convention on the International Sale of Goods, 

<http://www.cisg.law.pace.edu/cisg/text/digest-2012-77.html>, accessed at 21-01-2013. 
819 Some of them even only reduce the losses which have been avoided by the injured party, (19, 20, 43) 
820 Ingeborg Schwenzer (eds.), Commentary on the UN Convention on the International Sale of Goods (CISG), 

(3rd edn, Oxford University Press, Oxford), 1042; Peter Huber and Alastair Mullis, The CISG: A New Textbook 

for Students and Practitioners, (Sellier European Law Publishers, 2007), 289; Djakhongir Saidov, The Law of 

Damages in International Sales: the CISG and other International Instruments, (Hart Publishing, Oxford, 2008), 

127; see also Liming Wang, The Liability of Breach of Contract, (China University of Political Science and Law 

Press, Beijing, 1996), 505.  

http://www.cisg.law.pace.edu/cisg/text/digest-2012-77.html
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good faith suggests that one party cannot do nothing but let the losses resulting from the breach of 

contract incur and increase, and then expect to recover those losses entirely. It would also be unrea-

sonable from the economic standpoint to permit an increase in harm which could have been reduced 

by taking reasonable steps to mitigate. These opinions seem much more unified than that under the 

English law. Under English law, the mitigation doctrine is justified by the commentaries from various 

perspectives. ‘No single one sufficiently explains the requirement of mitigation as a general rule. A 

particular case may possibly be rationalized according to just one of these factors; more commonly, a 

variety of them will provide a better explanation.’822 

 

6.5.2.2. ‘Reasonable’ Test  

 

Measures to mitigate the losses arising as a result of a breach of contract should be taken within a 

reasonable time and in a reasonable manner. If a loss can be reasonable mitigated, it can be seen as 

avoidable loss. However, none of the applicable rules defines ‘reasonable’. The assessment of reason-

ableness is a question of fact. The good faith principle of the CISG prevents the injured party from the 

liability to take excessive measures or those which entail unreasonably high expenses and risks. With-

out the good faith principle, English law provides that the standard of reasonableness applied to the 

decision of innocent party is not high. The plaintiff was not under any obligation to do anything other 

than in the ordinary course of business, nor needed him to spend risk money. The same approach is 

accepted by both Chinese legal scholars823 and judges.824  

The reasonable time normally is the earliest possible point for the aggrieved party to undertake 

the mitigation steps in all three laws. This approach prevents the injured party from shifting to the 

breaching party the loss resulting from a subsequent fluctuation in the market price. However, in the 

case of anticipatory repudiation, the reasonable time to mitigate seems different between them. ‘If it is 

                                                                                                                                                               
821 Official Comments on Articles of the UNIDROIT Principles, 

<http://www.cisg.law.pace.edu/cisg/principles/uni77.html#official>, accessed at 18-01-2013; see also, Yongjun 

Li, Contract Law, (Law Press, Beijing, 2003), 654. 
822 Michael Bridge, ‘Mitigation of Damages in Contract and the Meaning of Avoidable Loss’, (1989) 105 L.Q.R. 

403.   
823 See Section 4.5.2. for further details.  
824 Three respondents mentioned that it was unreasonable for the injured party to mitigate in a way which was 

too difficult for him.   

http://www.cisg.law.pace.edu/cisg/principles/uni77.html#official
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clear that one party will commit a fundamental breach of the contract, the other party cannot await the 

contract date of performance before he declares the contract avoided and takes measures to reduce the 

loss arising out of the breach by making a cover purchase, reselling the goods or otherwise.’.825 If it 

can be seen as possible and reasonable under Article 77 due to the lower costs thereby incurred, an 

earlier date than that of actual avoidance could be taken as the date of mitigation. 826 

On the contrary, under English law, an anticipatory repudiation by one contracting party does not 

constitute a breach of contract until accepted by the other party. Where a party repudiates a contract, 

the other party has an option to accept or not to accept the repudiation. If the other party does not ac-

cept it, there is no breach of contract. The contract subsists for the benefits of both parties and no need 

to mitigate arises. The claimant does not need to mitigate the loss by accepting the repudiation and 

suing for damages. He can perform his side of the contract and claim in debt for the contract price, 

even though this involves incurring expense which is regarded useless, if he is able to do so without 

the defendant’s help.827  

The Chinese legal scholars chose an approach similar to the CISG. They say that based on the 

good faith principle, even though the injured party is entitled to keep the contract alive by not accept-

ing the repudiation, he is still liable to mitigate his losses in a reasonable way.828 However, the empiri-

cal evidence shows that in practice the judges provided different approaches. Some respondents re-

quired the injured party to mitigate after the breaching party certainly notifying that he would not per-

form before the performance date. This view, however, was not accepted by some others who thought 

the injured party did not have to mitigate until the date of performance.  

The mitigation should be done in a reasonable manner. Subject to Article 75 CISG, the typical 

reasonable manner of mitigation is to do a cover transaction with a reasonable price.829 The Conven-

                                                   
825 Text of Secretariat Commentary on article 73 of the 1978 Draft [draft counterpart of CISG article 77]   [Miti-

gation of damages], <http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-77.html>, accessed at 21-01-

2013. 
826 Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the Loss’ 

<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013. 
827 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 260. 
828 Shiyuan Han, Research of Damages of Breach of Contract, (Law Press, Beijing, 1999), 493; see also Liming 

Wang, The Liability of Breach of Contract, (China University of Political Science and Law Press, Beijing, 1996), 

508. 
829 Article 75 CISG: if the contract is avoided and if, in a reasonable manner and within a reasonable time after 

avoidance, the buyer has bought goods in replacement or the seller has resold the goods, the party claiming dam-

http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-77.html
http://www.cisg.law.pace.edu/cisg/biblio/riznik.html
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tion does not exclude the reoffer from the breaching party as a reasonable cover transaction. If the par-

ty in breach offered to perform the contract on terms different from those in the original contract, and 

the injured party benefited more from the reoffer than from a cover transaction with a third party, the 

acceptance of the reoffer should be taken as a reasonable mitigation. It may also be reasonable for the 

injured party to renegotiate with the breaching party for a reduction price.830 However, it cannot be 

argued that, in every case, the mitigation rule require the injured party to attempted to renegotiate with 

the party in breach for a reoffer.831 If the cost of cure is lower than the price to searching another cover 

transaction and this situation can be realized by the injured party, the reasonable way of mitigation 

should be the cure not the cover transaction.  

Under English contract law, when there is an available market, the typical mitigation may be to 

make a cover transaction under market price. Under the Sale of Goods Act 1979, the mitigation rule is 

built into the market formula of damages calculation.832 Where there is an available market for the 

subject-matter of the contract, the doctrine of mitigation under English law would ask the claimant to 

go to the spot market and to obtain the substitute performance. If the claimant obtains the sub-

performance for a price higher than the market price, the defendant may argue that the claimant did 

not mitigate his loss in a reasonable way. In this case, the mitigation rule in effect merges with the 

market formula (abstract method of calculation). The actual consequences of the breach would not 

influence the calculation of damages.  

Rejection of a beneficial reoffer cannot be seen as a failure of mitigation in an employment con-

tract under English law. However, in a commercial contract, normally the reoffer may be more easily 

seen as a mitigation measure which should be taken by the claimant.833 Although it has been criticized 

by many authors, the Solholt case goes even further. It requires for a specific case the claimant not 

merely to consider a further offer by the defendant but to seek out a further offer himself.834 

                                                                                                                                                               
ages may recover the difference between the contract price and the price in the substitute transaction as well as 

any further damages recoverable under Article 74. 
830 Peter Riznik, ‘Article 77 CISG: Reasonableness of the Measures Undertaken to Mitigate the 

Loss’<http://www.cisg.law.pace.edu/cisg/biblio/riznik.html>, accessed at 17-01-2013. 
831 Djakhongir Saidov, The Law of Damages in International Sales: the CISG and other International Instru-

ments, (Hart Publishing, Oxford, 2008), 142. 
832 See Section 2.4.3.4.for further details. 
833 Payzu v Saunders [1919] 2 KB 581, see also The Solholt [1983] 1 Lloyd’s Rep. 605. 
834 The Solholt [1983] 1 Lloyd’s Rep. 605.  

http://www.cisg.law.pace.edu/cisg/biblio/riznik.html
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Chinese contract law does not provide any specific approach of reasonable mitigation. In practice, 

the determination of reasonable mitigation is generally a matter of judge’s discretion. The empirical 

evidence shows that normally, when there was an alternative market, the judge would take the cover 

transaction as reasonable mitigation.835 However, there were also different answers. One respondent 

said that judges normally do not consider a cover transaction as a reasonable mitigation which should 

be done by the injured party. ‘Not finding a substitute cannot be seen as neglecting to reasonably miti-

gating the loss. The alternative prices, even lower than the contract price, are not considered in damag-

es.’836 Some other respondents limited the cover transaction to domestic one, even though the specific 

goods may not be found inside the country. They said that judges should not to think too broadly to 

find an alternative market from another country.837   

 

6.5.2.3. The Rule as to Avoided Loss and Off-Setting Gains 

 

The mitigation rule under English contract law not only deduces the damages in accordance with 

the avoidable loss, but also with the avoided loss. When the claimant, by sound action, has avoided 

more consequences than the dictates of the law required of him, the claimant would not be able to re-

cover the loss which has been avoided.838 As Viscount Haldane L.C. held, ‘When in the course of his 

business he (the plaintiff) has taken action arising out of the transaction, which action had diminished 

his loss, the effect in actual diminution of the loss he has suffered may be taken into account even 

though there was no duty on him to act.’839 The subsequent action, if it is to be taken into account, 

must be one arising out of the consequences of the breach and in the ordinary course of business. 840 

English law furthermore recognizes that actual benefits arising out of the consequence of breach 

must be taken into account and may lead to reduction of damages.841 This is discussed as in line with 

                                                   
835 26 (out of 43) respondents thought a cover transaction could be seen as reasonable mitigation.   
836 32. 
837 22, 24. 
838 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 308. 
839 British Westinghouse Electric and Manufacturing Co. Ld. v. Underground Electric Railways Company of 

London Ld. [1912] A.C. 673. 
840 Ibid. 
841 See Section 2.4.3.4. for further details.  
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the rule that avoided losses are not compensated, even where the avoidance was due to the claimant 

doing more than could be required of him. 

For the CISG, as discussed in section 6.5.2.1, it seems safe to assume that avoided losses are not 

compensated, as this follows from the notion of loss as actual losses. The CISG does not make clear 

how benefits obtained as a consequence of the breach are dealt with. 

For Chinese law, avoided losses similarly appear not to be compensated.842 Furthermore, the Chi-

nese Supreme Court’ guidance provides that when assessing loss of profits, ‘the gains of the injured 

party as a result of breach’ should be subtracted from the damages awarded.843 It is possible to argue 

that when the injured party receives a better deal after breach, the benefits he gets may be considered 

as the gain as result of the breach which should be reduced in accordance with the guidance. The em-

pirical evidence also shows that the Chinese judges do not prefer to over compensate the injured party. 

Thus, they may not ignore the offsetting gains as a result of mitigation. Also, under the CISG, the ap-

plication order between Article 75 and 76 intimate that the Convention generally prefer the concrete 

approach to award the actual loss of the injured party. Thus, the benefits which the injured party gets 

from mitigation cannot be ignored. 

 

6.5.2.4. Relation to Possibility of Mitigation by the Defendant 

 

Several European legal systems, rather than adopting an all-or-nothing solution in which the duty 

to avoid further loss is placed primarily on the aggrieved party, have adopted solutions in which losses 

are shared proportionally between the parties if both could have taken measures to mitigate.844 How-

ever, it is unclear whether a similar rule would apply under the CISG. The literature seems to recog-

nize only the duty to mitigate of the aggrieved party, without mentioning whether a similar duty rests 

on the defendant. Zeller states that ‘the idea behind Article 77 is that the plaintiff cannot recover dam-

                                                   
842 See Section 6.5.2.1. for further details.  
843 The Guidance of How to Hear the Civil and Commercial Contract Case in Current Situation 2009, Section 2, 

Article 10. 
844 Anne  Keirse, ‘Why the Proposed Optional Common European Sales Law Has Not, But Should Have, Aban-

doned the Principle of All or Nothing: A Guide to How to Sanction the Duty to Mitigate the Loss’, European 

Review of Private Law 6-2011, 951–976. 
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ages that he could have avoided.’845 The intention of it is that ‘it is not a legal obligation but a com-

mand that provided reasonable steps to mitigate are undertaken, the party in breach will, and can, 

claim reductions in the loss. In brief, the article warns the aggrieved party that ‘self-inflicted’ damages 

will follow for any noncompliance with Article 77’.846 Jacob S. Ziegel also said that ‘the Convention's 

provisions in article 77 on the injured party's duty to mitigate his damages provide a logical counter-

point to the principles governing the recoverability of damages in article 74’.847 Peter Schlechtriem 

said: ‘Article 77 sentence 1 requires a party wishing to assert claims based on breach of contract to 

take reasonable measures to mitigate damages. A violation of this duty leads to a corresponding reduc-

tion in damages under Article 77 sentence 2’.848 Victor Knapp, said that ‘the sanction under the second 

sentence of Article 77 applies to the party ‘who relies on a breach of contract’. This party, be it the 

seller or the buyer, has at his disposal several remedies under the Convention (see Articles 45 et seq. 

and Articles 61 et seq.) for breach of contract by the other party.849 The lack of attention to the position 

of the defendant in such cases does not prove that no such duty rests on the defendant. It is quite pos-

sible that such a duty could be accepted as a general consequence of the contract and would be dealt 

with as a breach of contract. Consequently, when both parties could take mitigating measures, the end 

result would have to be determined by the doctrine of contributory negligence. This, in effect, is the 

approach of English law. 

In English law, although it would be possible under the mechanism of contributory negligence to 

apportion losses proportionally between two parties, that doctrine is regarded as categorically separate 

from mitigation for breach of contract.850 

 McGregor mentions two subsidiary or residual meanings of the term ‘mitigation’. First, ‘in cer-

tain torts, particularly those of defamation, false imprisonment and malicious prosecution, the measure 

                                                   
845 Bruno Zeller, Damages under the Convention on Contracts for the International Sale of Goods, (2nd edn, Ox-

ford University Press, Oxford, 2009), 104. 
846 Ibid, 105. 
847 Jacob S. Ziegel, ‘The Remedial Provisions in the Vienna Sales Convention: Some Common Law Perspec-

tives’, <http://www.cisg.law.pace.edu/cisg/biblio/ziegel6.html>, accessed at 24-04-2015.   
848 Peter Schlechtriem, ‘Uniform Sales Law - The UN-Convention on Contracts for the International Sale of 

Goods’, <http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem-77.html> , accessed at 24-04-2015. 
849 Victor Knapp, Bianca-Bonell Commentary on the International Sales Law, (Giuffrè, Milan, 1987), 538-548, 

<http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb74.html>, accessed at 14-02-2013. 
850 Anne  Keirse, ‘Why the Proposed Optional Common European Sales Law Has Not, But Should Have, Aban-

doned the Principle of All or Nothing: A Guide to How to Sanction the Duty to Mitigate the Loss’, European 

Review of Private Law 6-2011, 951, 968. 

http://www.cisg.law.pace.edu/cisg/biblio/ziegel6.html
http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem-77.html
http://www.cisg.law.pace.edu/cisg/biblio/knapp-bb74.html
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of damages may be affected by the conduct, character and circumstances of both claimant and defend-

ants.’851 ‘The damages may be mitigated either by the defendant’s bona fides or by the bad character 

and reputation of the claimant.’852 ‘This meaning of the term ‘mitigation’ simply deals with particular 

items which go to show that the injury is not as great as would prima facie appears: no question of 

subsequently lessening the loss arises.’853   

Second, ‘where the claimant, suing the defendant in respect of his failure to perform a contract, is 

also himself in breach of contract, the loss thereby accruing to the defendant may in certain cases go in 

mitigation or reduction of the amount which the claimant can recover in his action. This meaning of 

the term ‘mitigation’ deals with the manner in which damages resulting from a breach of contract by 

claimant can be deducted from the claim made by the claimant in respect of that contract. It is analo-

gous to the cases of contributory negligence. Nevertheless, a reduction of damages on the ground of 

contributory negligence is not referred to as ‘mitigation’. Indeed the cases, which are all very old, 854 

refer only to reduction of the damages so that in this context the term ‘mitigation’ does not surface. In 

any event the only question that arises in these contract cases is a matter of procedure and of pleading, 

namely whether the defendant can claim damages for the claimant’s breach in full or in part, with or 

without pleading the matter as set-off or counterclaim. This question is not germane to a book on dam-

ages and does not call for treatment.’855 

From the aforementioned commentaries on both the CISG and English law, it seems still an open 

question whether the breaching party has the primary duty to do the mitigation in breach of contract 

cases. The literature on Chinese law of damages is silent about this issue. Given the possibility that 

this issue is dealt with in these systems under the doctrine of contributory negligence, which is outside 

the scope of this research, this issue will not be analyzed further in this study.  

 

6.5.2.5.  Conclusion 

                                                   
851 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 251 
852 Ibid.  
853 Ibid, 252.  
854 Parson v. Sexton (1847) 4 C.B.899; Chapel v Hickes (1833) 2 Cr. & M. 214; Allen v Cameron (1833) 1 Cr. & 

M. 832.  
855 Harvey McGregor, McGregor on Damages, (19th edn, Sweet & Maxwell, London, 2014), 252-253.   
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The results of comparison are in the following table:  

 English Contract Law  CISG  Chinese Contract Law  

General Rules 1. Claimant cannot re-

cover for avoidable loss; 

2. Claimant can recover 

for loss incurred in rea-

sonable attempts to 

avoid loss; 3. Claimant 

cannot recover for 

avoided loss. 

1. Claimant cannot 

recover for avoidable 

loss; 2. Claimant can 

recover for loss in-

curred in reasonable 

attempts to avoid loss; 

3. Claimant cannot 

recover for avoided 

loss. 

1. Claimant cannot re-

cover for avoidable loss; 

2. Claimant can recover 

for loss incurred in rea-

sonable attempts to 

avoid loss; 3. Claimant 

cannot recover for 

avoided loss. 

Reasonable 

test  

General 

principle 

Not a high one 

 

Not entail unreasonable 

high expenses and risks 

 

Not entail unreasonable 

high expenses and risks 

 

Time  Normal: earliest possible 

point for the aggrieved 

party to undertake miti-

gation steps. 

Anticipatory breach: 

date of performance (ac-

tual breach), or date 

when the injured party 

accept the anticipatory 

breach. 

Normal: earliest possi-

ble point for the ag-

grieved party to under-

take mitigation steps. 

Anticipatory breach: 

can be an earlier date 

than actual avoidance, 

due to lower cost.  

Normal: earliest possible 

point for the aggrieved 

party to undertake miti-

gation steps. 

Anticipatory breach: 

Literature: can be an 

earlier date than actual 

avoidance, due to lower 

cost. 

Practice: 1. after the 

breaching party certainly 

notify the non-

performance; 2. date of 

performance 

Manner  Cover transaction with 

market price. (reoffer or 

renegotiation in com-

mercial cases) 

Cover transaction with 

a reasonable price (in-

cluding reoffer) 

Law: No provision 

Practice: 1. Cover 

transaction in an alterna-

tive market; 2. Cover 

transaction in domestic 

market; 3. Other reason-

able manners than cover 

transaction. 

 

Avoided Loss Unrecoverable; Sub-

action must arising out 

of the consequences of 

the breach and in the 

ordinary course pf busi-

ness 

No provision 

Cannot be ignored, 

since the intention of 

award the actual loss of 

the injured party. 

Law: No provision  

Supreme Court’s 
Guideline: reduce the 

gain as a result of breach 

from the recovery of 

loss of profits, 

Practice: unrecoverable, 

since the reluctance of 

over-compensate  
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The comparison shows that generally the Chinese law is similar with the mitigation rule from the 

CISG. However, since the rules seem not specific, in practice, the judges applied different approaches 

in different circumstances. For example, the interview results show that the respondents provided dif-

ferent answers about when the mitigation should be done in anticipatory breach, and what can be seen 

as a reasonable manner. Moreover, although the Chinese law does not answer whether the loss, which 

may not be reasonably avoidable but actually is avoided, is recoverable or not, the Supreme Court’s 

guideline indicates the intention to deduce this loss from the award of damages by saying that ‘the 

gains of the injured party as a result of breach’ should be subtracted from the damages awarded.856 

This provision is closer with requirement under English law which is the step after the breach must be 

arising out of the consequences of the breach.857 Also, the interviews confirm that in judicial practice 

when a loss is avoided, it is not a loss of the injured party any more.858 

 

6.6. Discussion 

 

In English contract law, CISG and Chinese contract law, where there has been a non-performance 

(include defective performance and delayed performance) for which a breaching party is responsible, 

the creditor may, subject to various limitations, be able to recover damages. These damages aim to 

give the injured party what he would have received had the contract been performed. The assessment 

of these damages should be limited by the restriction rules, such as foreseeability (remoteness) and 

mitigation rules. However, the assessment methods in Chinese court might be different with those 

provided under the CISG and English law. The comparison suggests that generally Chinese law trans-

plants the rules from the CISG, while the legal practices in Chinese courts seem more or less closer to 

the English approach. Many respondents mentioned that they would like to consult similar previous 

cases before making a decision. However, none of the respondents mentions that they recognized Eng-

lish law or any other foreign jurisdictions during the interviews.  

                                                   
856 The Guidance of How to Hear the Civil and Commercial Contract Case in Current Situation 2009, Section 2, 

Article 10. 
857 British Westinghouse Electric and Manufacturing Co. Ld. v. Underground Electric Railways Company of 

London Ld. [1912] A.C. 673. 
858 See Section 6.5.2.1.and Section 6.5.2.3. for further details.  



227 
 

In the interview, the Chinese judges rationalized their decisions from three perspectives: factual 

certainty, convenience and approval. For example, firstly they intended to ensure that the recoverable 

loss can be proven with sufficient certainty by objective evidence or can be justified by legislation 

which provides specific numbers. Secondly, they would like to use the domestic market price, which is 

convenient for them to find out, to calculate the damages. Thirdly, they seem only willing to tolerate 

the possibility of over-compensation when they thought that the breaching party deliberately breached 

the contract or breached in bad faith.859  

These perspectives might relate to career development on Chinese judges. Without life tenure, the 

Chinese judges’ career can be influenced by many measurements.860 From 2008, the Chinese Supreme 

Court issued the ‘Guidance on Quality Assessment of Judicial Decisions (Trial)’.861 The guidance 

firstly provides a relation between the quality of a judge’s work and the rate of his judgement been 

changed by the appeal court. The higher the rate is, the lower his work quality will be evaluated.862 

During the interview, many respondents expressly mentioned that they would try not to make a deci-

sion which may lead the litigators to complaint and appeal against them, since it would bring negative 

effect to their career. They would like to make decisions acceptable to both parties and also have to 

consider in advance how to explain their decisions to the higher court, if there is an appeal against 

them. Over-compensation or recovery of uncertain loss may probably lead to appeal. However, it may 

not lead to much trouble if the decision is unfavourable to one who behaves in bad faith. Moreover, if 

the amount of damages can be supported by objective evidence and the specific number under the law, 

it would be much easier for them to explain their decisions to the court leadership or to the higher 

court. Secondly, the guidance also relates the judges’ working efficiency with the rate he closing the 

cases within the trial period under procedure law.863 The limited trail period and big workload of the 

                                                   
859 See Section 6.4.7. for further details.  
860 'The Measures of Holding Adjudicating Staff Responsible in Unlawful Adjudication (Trial)', promulgated by 

the Supreme Court of China, 26 August 1998.  
861 The Supreme Court’s Guidance on Quality Assessment of Judicial Decisions (Trial) (2008). 
862 Jun Zhang (eds.), The Quality Assessment System of Courts’ Decision---Understanding and Application, (The 

People’s Court Press, Beijing, 2011), 88.  
863 Article 149 of Civil Procedure Law of China provides that a court shall, in handling a case to which ordinary 

procedure is applied, close it within six months from filing the case. 



228 
 

judges, especially of the local basic court judges, made them intend to solve the cases in more conven-

ient way. 864 

In addition, some respondents also mentioned that their decision-making had to consider the un-

desirable influence to the potential litigators in the future. For example, they were reluctant to provide 

a windfall profits to the plaintiff from damages awarding. However, they did not think that under 

compensation of the injured party, if it was not serious, was a big problem, especially that sum of 

money was not crucial for the injured party. The windfall profits, in their opinion, would motivate 

more people to come to the court and claim damages for benefits not for compensation. This situation 

will make the already very heavy workload of the judges even heavier. It may also lead to ‘litigation 

fraud’ which means that some people make not performable contract or make contract not for perfor-

mance but for trapping the counterparty to breach, in order to get profits from damages.865  

To sum up, it is possible to say that the practical approaches provided by the Chinese judges can 

be seen as instruments for balancing the legal decision making, self-pretention and influence of poten-

tial litigators. 

 

6.7. Conclusion  

     

The comparative study in this chapter suggests that many of the rules on contractual damages 

may be interpreted in Chinese law in a different way with in English law and the CISG. These differ-

ent interpretations may derive from a different interpretation of the law and need not always relate to 

cultural influence. It should also be acknowledged that a different Chinese legal interpretation, might 

not always lead to different outcomes in practice.  

                                                   
864 Many respondents mentioned the high workload of Chinese judges. Several judges said that normally they 

had to deal with 200-300 cases per year. The highest number given by one respondent was 700-800 cases per 

year.  
865 One respondent mentioned an example that A purchased goods with the price 1 million yuan from B. A paid 

the price in advance to get the trust from B. And then, A signed another contract with B to buy the same kind of 

goods with the price 10 million yuan, and told B he would resale it for 40 million. The delivery and payment was 

made by installment. After the first delivery, A claimed that the goods which were the same with the goods in 

the previous contract were defective and refuse to pay. Then, B stopped the delivery because of the non-payment. 

A claimed to damages in front of the court, however, the evidence showed that he did not intent to resale the 

goods or use the goods anyway. Thus, although A claim he has 30 million loss of profits, actually he lost nothing. 

(No.7)  
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The interpretation of the law sometimes leads Chinese practice to be different from the approach-

es under English law and the CISG. Two examples may suffice. First, the interview results show that 

Chinese courts award damages preferably in the order: ‘out-of-pocket loss market ruleloss of 

profits’. The judges would like to award the out-of-pocket loss first. The out-of-pocket loss can be de-

fined as ‘direct loss which includes the cost paid to fulfil the contract and the cost for preparing per-

formance which need to be supported by evidence’.866 The loss of profits would be recovered after the 

awarding of out-of-pocket losses. If a market price is available, the abstract method will be used. If it 

is not available, the loss of profits will be recovered in a concrete way. A second example is foreseea-

bility: the phrase ‘foresee’ is interpreted by Chinese judges rather strictly, as the relevant information 

has to be written in the contract or be mentioned by a special notice from the injured party. Also, some 

respondents required the injured party to foresee the breaching parties’ ability to pay damages at the 

time of contract concluding. If he did not do so, he had to bear the risk of the losses which were unre-

coverable because of the breaching party’s financial situation.867 This interpretation is different with 

both English law and the CISG.  

However, interpretation may also bring Chinese legal practices closer to English law and the 

CISG. In some cases, the interpretation may lead legal practice to approximate the three jurisdictions, 

despite differences in the description of law. For example, in the UCL, as well as in the CISG, the 

written rules on mitigation only provide that claimant cannot recover for avoidable loss without men-

tioning avoided loss. In practice, however, the differences in text do not lead to actual differences in 

practice, since all the three jurisdictions seem unwilling to recover loss that has been avoided. Also, 

although the recovery of loss of a chance is not provided by law, some Chinese judges would like to 

use it as a tool to avoid an ‘all or nothing’ decision, which may be similar with the UNPICC (which is 

used to fill the gap in the CISG in this respect). 

In addition, according to the interview results, it was argued that the Chinese judges’ decision 

making was also affected by factors other than law. First, the Chinese judges are influenced by the 

working quality assessment which is provided by the Supreme Court. This quantitative assessment 

                                                   
866 19, 36, 42. 
867 15, 25. 
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system links the judges’ careers to the rate of appeal of their judgments, which in practice means that 

judges try not to make a decision which may lead to an appeal or which may hard to be explained with 

certainty. Second, their decision may be affected by the further effect of the decision to potential liti-

gators. For example, they may consider whether their decision may lead to ‘litigation fraud’.  
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7. Conclusion and Implications 

 

7.1. Reception of Damages Rules in China  

 

Based on the observations made in the previous chapters, this dissertation indicates three results 

which may provide some clues to understanding the reception of rules on contractual damages in Chi-

nese law.  

First, the comparison between the application of damages rules under English law, the CISG and 

Chinese law suggests that the application of contractual damages rules in Chinese courts differs in 

several respects from the application of the rules in the CISG and in English contract law. In contrast 

to English contract law and the CISG which emphasise the combination of ‘legal certainty’ and ‘fair-

ness’, and the assessment of damages in relation to the original contract relationship, Chinese law, as 

indicated from positive law and the interview results from judges, involves three different perspectives 

which are factual certainty, convenience and approval.868 These different perspectives may lead the 

Chinese court to interpret the contractual damages rules in a different way. However, it should be not-

ed that the Chinese interpretation of specific rules regarding damages may not always different with 

the interpretation under English law and the CISG. 

Moreover, on the one hand, the different judicial interpretation of the rules on damages may 

sometimes lead Chinese court to apply the rules of damages differently. On the other hand, the inter-

pretation may also bring Chinese legal practice closer to the practice in English law and the CISG, 

even though there are some differences in the literal text of rules in relevant statutory provisions.869 

 Second, the results of the empirical study indicate that cultural values may play a role when Chi-

nese judges determine damages in breach of contract cases. Although the Chinese cultural values iden-

tified in this research are to some extent also accepted or recognised in other countries, western and 

non-western, the specific influence found in the study does appear to differ in some respects from 

what is shared in other countries, in particular western jurisdictions. The interview results suggest that 

                                                   
868 See Section 6.6. for further details.  
869 See Section 6.7. for further details. 
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cultural values are involved when judges find specific cases of breach of contract to be morally ac-

ceptable, forgivable or even good behaviour. For that reason, they would like to lower the amount of 

damages or even reduce it to zero. Furthermore, some of the cultural value factors (such as interper-

sonal relationship), which were considered to be relevant by the Chinese judges, are to the best of my 

knowledge not usually recognized as legally relevant in western jurisdictions. However, further re-

search is needed to uncover the extent of specific cultural differences in the relevant cultural factors 

between China and western jurisdictions. In particular, the vignette studies or some similar kind of 

research with western judges would be required for a proper comparison. 

Thirdly, the interview results also indicate that the application of rules on damages is also influ-

enced by practical issues which may be recognised elsewhere too, such as the working quality meas-

urements of judges. The quantitative assessment system of the evaluation of judges links the judges’ 

career to the rate of appeal and the approval from higher court. It makes the judges try not to make a 

decision that may lead to an appeal and may be difficult to be certainly explained to the higher court. 

Also, the Chinese judges would like to avoid unwelcome social impact of the decision, such as ‘litiga-

tion fraud’. This desire may also influence their decisions. 

 

7.2. Implications for Chinese Legislation 

 

This research supplements the scarce materials for Chinese law which might provide some indi-

cations as to how the Chinese legislator or Chinese Supreme Court could supplement the rules of con-

tractual damages. Given the particular aims of the Chinese legislator in reforming Chinese contract 

law, in particular the aim of approximation to western or international practices,870 it seems useful to 

draw a few general conclusions also as to whether this aim can be reached and whether certain legisla-

tive or institutional practices may help in this regard. These conclusions to some extent mirror existing 

research as to judicial discretion and the binding force of statute law. Here they are presented insofar 

as these conclusions follow from the empirical and comparative research for the topic of contractual 

damages.  

                                                   
870 See Chapter 1 for further details.  
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First, the empirical results indicate that cultural values are in particular used when judges have 

discretion in the application or interpretation of the statutory provisions. If the Chinese legislators 

would wish to limit the effect of cultural values on judicial decisions and to have Chinese legal prac-

tice remain closer to the interpretation of the damages rules in western and international legal systems, 

they should provide more specific rules in statutory law (modeled on western and international rules), 

thereby limiting judicial discretion and the need for judicial interpretation. For example, the empirical 

evidence shows that the respondents did not reject punitive damages when the breaching party was in 

bad faith or immoral, although the primary aim of damages under the UCL is to compensate the in-

jured party, not to punish the breaching party. A statutory provision might be added that gain-based 

damages can be awarded when the breach is in bad faith. The amount of gain-based damages should 

then be limited to the gains of the breaching party as a result of the breach. It may also be difficult to 

determine which kind of breach is in bad faith or immoral. It might be helpful to clarify that since the 

aim of a commercial contract is to earn money, the defendant who makes a more profitable contract 

with a third party may not be seen as in bad faith, as this is in line with international trade.  

Second, since judges may have to explain their decision to both the litigators and the authorities, 

it might help them if the law could provide clearer criteria about the methods available to the assess-

ment of damages. For example, the law of damages could provide a ranking of calculation methods, 

such as first to recover the out-of-pocket loss of the injured party as a result of the breach, and then, if 

there is an available market for the subject matter of the contract, that the damages can be ascertained 

by the difference between the contract price and the market or current price at the time of performance 

or (if no time was fixed for performance) at the time of the refusal to perform. Where the market is not 

available, the loss of profits could be calculated under the formula of the Supreme Court’s guidance. 

The available market could be defined as the market which is reasonable for the injured party to miti-

gate his loss. The provision might further specify that in normal situation, the market price should be 

the local or domestic market price, unless the injured party can prove that the breaching party know or 

ought to know that he has planned to resale or to use the subject matter in a foreign market.  

Moreover, the formulation of the Supreme Court’s guidance about the calculation of loss of prof-

its can also be further specified, especially in case of commercial contracts. As some respondents men-
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tioned, the operating profits of the injured party in previous years before the breach can be seen as a 

standard for the assessment of loss of profits. A second standard could be the difference between the 

operating profits of the injured party before and after the breach. When the operating profits of the in-

jured party cannot be determined, the general profits of its peers in the same industry may be used by 

analogy. However, the consideration of the operating profits may be subject to the foreseeability of the 

breaching party according to the business and profession of the parties.    

Thirdly, to improve legal certainty under Chinese Law, it may also be helpful to develop a system 

of leading cases which can be used as legal sources of the judges, since the cases might provide more 

detailed guidance for the judges to solve specific cases. The empirical evidence indicates that this kind 

of guidance is expected by Chinese judges. Many respondents mentioned that they would consult pre-

vious cases before making decision. However, since one Chinese case does not bind other courts, the 

previous cases might conflict with each other. To solve similar cases, two judges might come across 

totally different previous decisions. This situation might harm legal certainty of China. Additionally, 

building up a leading case system might also be in line with the ‘situation-centered’ cultural value in 

China. The necessity of developing a leading cases system has by now been recognized by Chinese 

Supreme Court by building up the ‘System of Guidance Cases’871. However, until now, none of the 

guidance cases is chosen to support the application of contractual damages rules. Selecting certain 

‘Guidance Cases’ on contractual damages might help to provide legal references to Chinese judges 

and help to improve legal certainty in China as regards contractual damages.   

 

 

  

                                                   
871 See Section 4.2.3. for further details.  
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Appendix: 

 

Cases 

 [Cultural value factors are in the brackets.] 

Case 1:  

A small toy factory owner, Tom, representing his factory, signed a sales contract with a toy deal-

er, John, in June 2011. The contract stipulated that John would like to buy 1 million Christmas decora-

tions for the price of 0.8 million Euro ex-factory. The contract mentioned that these Christmas decora-

tions were very special and they needed to be delivered no later than the 1st October 2011, otherwise 

Tom’s factory had to compensate the loss of John as a result of the breach. However, he did not spe-

cifically mention that he was planning to resell those goods for a wholesale price of 2.3 million euro. 

Normally the wholesale price of a similar kind of decoration was around 2.2 million euro in the EU 

Christmas market.  

In 26th September 2011, Tom’s factory notified John that it might not be able to deliver the goods 

on time, but it would try to perform the contract. After receiving the notice, John emphasized again 

that if the factory could not perform the contract at the performance date, he would claim damages in 

court. Tom’s factory failed to deliver at 1st October, 2011. Because of the non-delivery, John lost the 

opportunity to sign his resale contract. John sued Tom’s factory for breach of contract because of the 

non-delivery and claimed for loss of profits of 1.5 million euro (the resale price of 2.3 million euro – 

the contract price of 0.8 million euro).  

The evidence shows that on 1st October 2011, there was a market for such decorations in Brazil 

with an ex-factory price of 1.5 million euro. The shipping freight from Brazil to EU was € 20,000. 

John argues that it is unreasonable for him to be bound to go hunting the globe to find out where he 

can get the decorations. The evidence shows that he had 50% opportunity to catch his resale contract, 

if he provided an offer to the Brazil market before 1st October, 2011. 

 (Tom’s toy factory is the only industry in that small town. More than half of the adults in that 

town work in Tom’s factory. Because of the financial crisis from 2010, the factory could not get or-
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ders and was faced with the possibility to have to stop production. To protect his employees’ jobs, 

Tom went to search for new orders, and then met John.   

After the non-delivery, Tom pleaded with John not to sue the factory, because many people’s 

jobs depend on it. He would like to use his personal property to compensate John. John said that pro-

tecting the employee’s jobs is not his business. He was only concerned about money. John chose to 

sue the factory, because he knew that the value of Tom’s personal properties was only around 0.2 mil-

lion euro. 

Tom and his factory have a good reputation in the town. When the factory was profited before 

2010, it donated two libraries to the elementary school in the town. Tom is also very concerned about 

his employees. Although some of the employees are getting old and less productive, Tom had tried his 

best to protect every employee and tried not to cut down. However, if the factory pays more than 1 

million euro, it has no chose but to dismiss more than half of its employees. Plenty of people in that 

town would lose their job, and some of them would have a hard time to find another job. On the con-

trary, John is a very big toy dealer. The Christmas decoration is only a small part of his business.) 

If you are the judge of this case, how do you determine the amount of damages? Why? 

 

Case 2:   

Tom sells his family heirloom - an antique picture - to an art collector, John, for the price of € 

2000. John wants this picture because he likes the artist of that picture very much, and he has collected 

all his works expect the one from Tom. However, before delivering the picture to John, an art dealer, 

James, finds Tom. He says that he likes the picture and offers to pay € 4000 for it. Tom delivers the 

picture to James for € 4000. John sues Tom in court for breach of contract, and claims for damages of 

€ 4000 which is the benefit Tom obtained from James. He claims that Tom promised to sell the picture 

to him, which means he also promised not to sell it to others.  Thus, Tom profits from doing the very 

thing which he has promised not to do and John has a legitimate interest in the prevention of that ac-

tivity. As a result, John says that he is entitled to the benefits Tom gets from breach his promise. In 

addition, John also claims the loss of enjoyment for € 400. John says that he buys this picture for the 
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enjoyment of having the whole collection of his favorite artist, but Tom’s breach of contract leads him 

to lose this enjoyment. 

(Tom is a farmer living in a village with his mother. He sold the picture because his mother suf-

fers from a serious acute disease. If she cannot be sent to the hospital immediately, her life will be in 

danger. Thus, Tom urgently needs to obtain € 2000 for the hospital deposit.  

Tom promises to deliver the picture to John as soon as he settles down his mother in hospital. In 

the hospital, Tom hears from the doctor that his mother urgently needs a surgical treatment, and the 

costs of the follow-up treatment are more than €10,000.  

After receiving the new offer from James the dealer, Tom mentally struggles for a long time. In 

order to urgently save his mother, Tom delivers the picture to James for €4 000 and spends all of the 

money on his mother’s treatment. He finds John in order to say sorry, and indicates that he will com-

pensate John after his mother’s recovery. But John only cares about the picture.  

During the hearing, Tom still continuously tries his best to collect money for his mother’s treat-

ment. He says he has to save his mother, because his mother raised him alone and suffered hardship 

when he was a child.  Most of people in that village think that the mother’s life is the most important 

for a person, so Tom is not wrong.) 

If you are the judge of this case, how do you determine the amount of damages? Why?  

 

Case 3: 

Alan is a chemist who invents a new medicine to treat a special kind of epidemic disease. Alan 

sold the formula of the medicine as a technological secret to a large pharmaceutical company for 15 

million euro. In the contract, one term provided that Alan should not unauthorized license any third 

party to use this formula after the contract concluded. The pharmaceutical company was charging € 

2,000 for a dose of the medicine, while the production cost of a dose of the medicine is € 100. After 

the contract concluded, without the permission from the company, Alan licensed another pharmaceuti-

cal factory to use his formula. The factory started to produce the medicine and sold it at a lower price.  

At the same time, the epidemic disease broke out in a small town. The residents of that town 

chose to buy the medicine produced by the factory. The pharmaceutical company sued Alan for breach 
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of contract. It claims that if Alan had fulfilled his obligation by not giving the formula to the factory, 

the company might have earned 5.7 million euro. The quantification is: the whole population of the 

town × the population rate who can afford the medicine × (the price of the medicine - cost of produc-

tion) (30000×10 %×( 2000-100)). The damages might be higher because the other 90% people in that 

town might also try to buy the medicine. Thus, the company claimed that the breach of Alan made it 

lose the chance to earn at least 7 million euro profit by selling the medicine. 

(Alan licensed the factory to use the formula because the factory is a local pharmaceutical factory 

in the town where the epidemic disease broke out, and its manager told Alan that most of residents in 

the town cannot afford the price of the medicine. The factory wanted to buy a license from the phar-

maceutical company, but the company charged 8 million euro for the license which cannot be afforded 

by the factory as well. To save lives in that town, the factory needed to get the formula from Alan. 

Alan begged the pharmaceutical company to reduce the price to save the people in that town. But the 

company indicated that it bought the formula and it was going to make money from it. The company 

warned Alan that if he disclosed the formula to others, it would sue him for breach of contract. Alan 

permitted the factory to use medicine formula without any charge.  

The people in that town praised Alan for his decision. They thought that it is the pharmaceutical 

company, and not Alan, that committed a wrong, because the company preferred money over life. The 

pharmaceutical company held more than 100 exclusive production licenses of medicines, and its sales 

profits per year are 50 million euro.)  

If you are the judge of this case, how do you determine the amount of damages? Why?    
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Questions 

 

Topics  Expected Contents  

 

Sub-topic 1 Whether the Chinese 

judges’ consideration 

of the practical cul-

tural values relates to 

their belief in the 

ideal society?     

Expect the interviewees to talk about their ideal society in line with the 

values of harmony.  

1. Do you think a society which can make the social members do their 

best for the society and get what they needs from the society is an ideal 

society?   

2. Do you believe the society has to protect the happiness of the individ-

uals and the individuals have to fulfill their liability to the society?   

3. Do you think the social regulations should encourage the society to be 

ideal? 

Expect the interviewees to talk about their ideal society in line with the 

values of stability. 

1. Do you believe the social stability is a necessary condition for the 

happiness of the individuals?  

Sub-topic 2 Whether the Chinese 

judges’ consideration 

of the practical cul-

tural values relates to 

their belief in the 

ideal personality?   

 Expect the interviewees to talk about their ideal personality in line with 

the values of saint. 

1. Do you think the people with natural good would like to sacrifice 

themselves for the whole society, which is respectable? 

 2. Do you believe the social regulations should help people to find their 

nature good? 
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Personal Background Question 

 

1. Age  

2. Gander  

3. Legal Education Background  

4. Degree 

5. Position in Court   

6. Previous job before working on court (if exists) 

7. How long have you worked on court?  

8. How long have you been a trial judge? 

9. Have you heard any contract cases?  

10. Have you encountered this kind of situation: when you heard a case, you found that the law for solving 

this case is vague or even has not been regulated? If yes, how did you solve this problem?  
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Summary Statistics, Comparison of Means 

 

Table 1 

 Amount of Damages (in Chinese Yuan) 

 Case 1 Case 2 Case 3 

 A B A B A B 

1  X 44000   0 

2 6400000*Max   X X  

3 11200000   21500M 5700000M

ax 

 

4  6000000 20000  1500000  

5  X  20000* X  

6 11200000   40000  0 

7  600000  200 X  

8 1600000   20000  X 

9  X X  X  

10  X 20000  X  

11  8080000  20000*  0 

12  X 20000*   5700000 

13  X  X  X 

14  X X  X  

15 X   20000* X  

16 6400000*  20000   1500000 

17 11200000  40000  5700000  

18  0  20000*  X 

19 X  20000   0 

20 11200000  20000   0 

21  X 20000*  X  

22 X   100Min  X 

23  6400000* X  X  

24 X  24000   X 

25  X 40000   1500000 

26 X  26000  5700000  

27  11200000  40000  0 

28  X 40000  8000000  

29  12000000  40000 5700000  

30  X  24000 5700000  

31 1240000  20000   0 

32 11200000  20000   X 

33 X   20000*  5700000 

34  X  0 5700000  

35  X  0 X  

36  X 20000   X 
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37  1680000M  15000 M  X 

38 11200000  7500 M   X 

39  X  X X  

40 X   23000 1000000  

41  X  20000  0 

42  2000000 20000Max  X  

43  12000000  250 M 1500000M

ax 

 

Mean 8284000 5996000 24527,78 18107,89 4620000 1200000 

X: No specific number of damages has been provided. 

*: The damages awarded include amount of bank interests which are left out from the analysis.  

M: The median number of the damages which are determined as a range.  

Max: The maximum amount of damages.  

Min: The minimum amount of damages. 

 

Table 2: 

 case 1  case 2  case 3 

 A (15) B (28)  A (21) B (22)  A (21) B (22) 

No Change at all 5 7 No Change at all  8 10 No Change at all  6 2 

Change Judg-

ments  

4 13 Change Judg-

ments 

9 8 Change Judg-

ments 

14 19 

No Change in 

Judgments 

(mediation) 

6 8 No Change in 

Judgments 

(mediation) 

4 4 No Change in 

Judgments 

(mediation) 

1 1 

 

Table 3: 

Damages   Case 1  Case 2  Case 3  

A-->B ↓ 4 9 14 

B-->A ↑ 13 8 19 

 

Table 4:  

Case 1:  

Respondents A  B 

37 2800000M 1680000M 

42 6000000 2000000 

M: The median number of the damages which are determined as a range.  
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Table 5: 

Case 2: 

Respondents A  B 

7 800M 200 

15 26000* 20000* 

22 4000 200 

28 40000 20000 

34 24000 0 

35 8000 0 

37 40000 15000M 

40 25000 23000 

41 40000 20000 

*: The damages include amount of bank interests which are left out from the analysis.    

M: The median number of the damages which are determined as a range.  

 

Table 6: 

Case 3:  

Respondents A B 

17 5700000 1500000 

29 5700000 1500000 

34 5700000 0 

40 1000000 600000 

43 1500000 0 

 

Statistical Results 1:  

Independent-samples t-tests were conducted to compare the amount of damages provided by ver-

sion A and version B group in Case 1, 2 and 3. In case 1, there was no significant difference in 

amounts provided by version A group (M= 8284000, SD=4115162.21) and version B group 

[M=5996000, SD=4753345.49; t(18)= 1.15, p=.27]. The size of the differences in the means was in-

termediate (eta squared=. 07). In case 2, there was no significant difference in amounts provided by 

version A group (M= 24527.78, SD= 9747.51) and version B group [M= 18107.89, SD= 13254.65; 

t(33)= 1.68, p=.10] on the level of p<.05. However, there was a significant result on the level of 0.10. 

The size of the difference in the means was intermediate (eta squared=.08). In case 3, there was a sig-

nificant difference in amounts provided by version A group (M= 4620000, SD= 2380382.79) and ver-
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sion B group [M=1200000, SD= 2178406.42; t(19)=3.49, p=.002]. The size of the difference in the 

means was large (eta squared=. 39). 

 

Statistical Results 2:  

A one way repeated measures ANOVA was conducted to compare amounts of damages decided 

by the same respondents with version A (without the culture-value factors) and version B (with cul-

ture-value factors) of Case 2. The mean and standard deviations are presented in Table 7. There was a 

significant effect for culture-value factors [ Wilks’Lambda=.37, F (1,7)=13.47,p=.006, multivariate 

partial eta squared=.64]. 

Table 7： 

Descriptive Statistics for amounts of damages for version A and version B of Case 2: 

 

 

 

 

  

 Mean Std. Deviation N 

Version A  23088.8889 15651.55299 9 

Version B  10933.3333 10477.59514 9 
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Coding Systems 

 

Legal Consideration System 

1) Case 1:  

Full compensation : Consider fully compensate all the loss of profits claimed by the plaintiff (12 

million Yuan).  

Foreseeability: Consider only the reasonably foreseeable loss can be recovered.   

Mitigation: Consider damages awarding based on the reasonable mitigation of the plaintiff.   

Market Rule: Calculate damages based on ‘market price- contract price’.   

Actual loss （out of pocket loss）: Compensate the loss has been really suffered by the plaintiff 

as a result of breach. Determine damages on account of contract price.  

Liquidated Damages: Consider the damages calculation method or specific damages agreed by 

contract parties. 

Necessary cost: Reducing necessary cost when recovering loss of profits  

2) Case 2:  

Actual loss (out of pocket loss): Compensate the loss has been really suffered by the plaintiff as a 

result of breach. Determine damages on account of contract price. 

Non-pecuniary loss: Recover the plaintiff’s loss of enjoyment of collection   

Gain-based damages: Recover the plaintiff’s loss according to the gain of defendant from the 

breach.  

Foreseeability: Consider only the reasonably foreseeable loss can be recovered.   

3) Case 3: 

Loss of profits: Consider the compensation of the loss of profits of the plaintiff pharmaceutical 

company.   

Loss of chance: Consider the compensation of loss of chance  

Foreseeability: Consider only the reasonably foreseeable loss can be recovered. 

Gain- based damages: Recover the plaintiff’s loss based on gain of the defendant from the breach.
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Cultural values consideration system 

1. Values of social orderliness 

Emphasis of stability: Consider the potential effect of social stability of the damages awarding.   

Different requirements for different social status: the defendant’s behavior is forgivable if it is in 

line with his social status as a factory owner (case 1), a son (case 2) and a chemist (case 3). 

Interdependent: The parties should consider their future relationship with each other. 

Situation-centered: Consider the specific situation in each case (Layoff, illness and disease out-

break). 

Public opinion: Make decision in line with public opinion about the defendant’s behavior.  

Accept the priority of society: Make decision consider the effect not only to the litigants but also 

to the society. 

2. Values of social egalitarianism  

Distribution in needs: Determine damages according to who need the money more urgently (the 

defendant).  

Unselfishaward; selfishpunishment: Consider the breach is not to benefit the defendant him-

self.  

3. Self-cultivation 

Develop the scope of self-responsibility: Consider the defendant’s willingness to take others as 

his own responsibility.  

Recognize and obey social liability: Consider the defendant’s willingness to take the liability in 

line with his social status and contractual party.    

Loyalty: Consider the defendant’s faithfulness to the other party. He does not cheat.   

        Humane: Consider not forgiveness of the plaintiff.  

Combine the self-intention with the circumstances: Persuade the willingness of the plaintiff to de-

crease his claim in accordance with the actual situation.  

4. Zhong Yong 

The answers reflect the principle of Zhong Yong if the respondents comprehensively consider the 
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all the factors in the cases. They intend to make decisions which can balance the interests between the 

two parties and the others whose interests relate with the results of the judgment. These decisions 

should be appropriate to the specific situations.  

 

Other consideration 

4) Case 1: 

Litigants’ attitude: Consider the litigant’s attitude toward the decisions    

Influence from authorities: Influence of respondent’s decision from court’s leadership and higher 

court.  

Evaluation: Consider the consequence of the decision to the respondent’s personal work evalua-

tion.    

Certainty: Limit damages to the losses which can be certainly proved by evidence. 

5) Case 2:  

Certainty: Limit damages to the losses which can be certainly proved by evidence. 

Evaluation: Consider the consequence of the decision to the respondent’s personal work evalua-

tion.   

Local diversity: Consider the local legal atmosphere  

Judge’s personality: Decisions influenced by personal feeling of the case.  

6) Case 3:  

Certainty: Limit damages to the losses which can be certainly proved by evidence. 

 

Qualitative Analysis in Detail 

 

1. Between Subject Comparison  

 

Case 1 
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In Case 1, 10 respondents out of 15 in version A group and 10 out of 28 in version B, provided 

exact numbers or calculation methods of damages. 

1) Same reasons  

The respondents from both version A and B groups determined the damages based on the legal 

themes ‘foreseeability’, ‘mitigation’,  ‘market rule’, ‘actual loss’ in their first stage decisions, as well 

as the theme ‘certainty’ from ‘other consideration’.  

a) Legal consideration 

Foreseeability:  In version A group, 9 respondents872 out of 10 said that the recovery of loss of 

profits is subject to the foreseeability rule. They decided that the resale price (2.3 million euros) could 

not be used to calculate damages, since the buyer did not specify the resale contract to the seller at the 

time of contract concluding, thus the seller was not able to foresee the loss.  

‘Recovery loss does not exceed the loss can be foreseen by the defendant at the time of contract 

concluding. John did not mention resale contract in the contract, so the 2.3 million euro resale price 

would not be considered. If the contract expressly agreed that the goods would be sold to European 

market, the European market price 2.2 million euro had to be considered. If the contract does not men-

tion resale in Europe, the loss of profits will refer to similar product in domestic market.’ (No. 17) 

In version B group, the foreseeability rule is applied by 3 respondents873 out of 10.  

‘Since the contract does not mention, the 2.3 million prices cannot be used to measure damages, 

because it is unforeseeable. If the plaintiff can prove that there is a trade custom taking 2.2 million 

euros as resale price, then 17.6 (€2.2) - 6.4 million Yuan loss can be foreseen before the contract be 

signed. It can be compensated. If he cannot prove, the loss above cannot be compensated since it is 

unforeseeable.’(No.37) 

Mitigation: 7 respondents out of 10 in version A group mentioned mitigation. However, they did 

not have unified answer about what a reasonable mitigation was. One of them874 thought the injured 

buyer should mitigate his losses by repurchase the same goods from the substitute market (Brazilian 

market). The others did not consider that did not repurchase in Brazilian market means fail to mitigate 

                                                   
872 2, 3, 6, 8, 16, 17, 20, 31, 38. 
873 7, 11, 37. 
874 31.  
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the loss, although they accept an injured party should mitigate his loss. Three respondents considered 

the reasonableness and capability of the injured buyer to repurchase in Brazilian market. Two of them 

thought the seller had to prove that repurchasing in Brazilian market is reasonable and capable to the 

buyer.875 One of them believed that it was too difficult for both the domestic buyer and court to look 

for the alternative market in global market.876In addition, one respondent said that the substitute mar-

ket can only be considered when the injured buyer actually chooses to repurchase in Brazil877. Another 

one thought that since the seller did not explicitly say that ‘do not wait for me, find other manufactur-

ers’ before the performance date, the buyer was not liable to look for alternatives.878 The similar con-

sideration of ‘mitigation’ can be found in version B group’s answers. 

In version B group, 5 respondents out of 10 mentioned mitigation, while two of them held that 

the injured party should mitigate his loss in Brazilian market.879Two respondents mentioned that clear-

er notification of breach880 and acceptance of the alternative purchase 881are needed to determine the 

injured party’s failure to repurchase as failure to mitigate his loss. Another one respondent thought the 

injured party was not liable to mitigate. Since ‘the law does not specify the liability of mitigation in 

anticipatory breach. Also, it is unfair to let the injured party to mitigate’.882 

Market price rule: 7 respondents out of 10 in version A group mentioned that the damages should 

be calculated under different market prices, while in version B group the number is 4 out of 10. 6 re-

spondents in version A group  and 3 in version B group  said that if the breaching seller knew the good 

would be resell in EU market, the amount of damages would be the difference or (a percentage of the 

difference ) between EU market price and the original contract price. One considered the damages as 

the difference between contract price and the price of domestic market. In version B group, one re-

spondent said the damages should be the difference between resale price (18.4 million Yuan) and Bra-

zilian market price (12 million Yuan). 

Actual loss (out of pocket loss):  In both version A and B groups, some respondents (4 in version 

                                                   
875 6, 8. 
876 16. 
877 20. 
878 38. 
879 4, 11. 
880 27. 
881 43. 
882 18. 



250 
 

A group and 4 in version B group) specifically mentioned the compensation of the injured party should 

in line with the ‘actual losses’ which include the contract price has been paid883, deposit interest rate or 

loan rate884, the reasonable expenses to fulfill the both the original and resale contract,885 and the dam-

ages paid by the buyer to his sub-buyer for non-performance, if the sub-contract had been 

signed.886Two respondents in version A group887 and one in version B group888award damages as 4 

times bank lending rate of the contract price889.   

b) Other consideration  

Certainty: From both version A and B group, some respondents (3 in version A group890, 2 in ver-

sion B group891) considered the ‘certainty’ when determining the recovery of loss of profits. In both 

group, respondents provided two solutions for the uncertainty of the loss of profits: no recovery892 and 

reduce the recovery by discretion893.  

‘Since John suffers loss of profits and it is uncertain, if there is a trading custom, damages are: 

[17. 6 (€2.2) - 6.4 = 11.2 × 30%] million Yuan or less. …30 percent from ‘Interpretation II of the Su-

preme People’s Court of Several Issues concerning the Application of the Contract Law of the People's 

Republic of China’, which stipulates that the if the liquidated damages is higher than 30 percent of the 

loss suffered, the breaching party can claim to court to reduce it.’(No.37) 

2) Different reasons 

Different considerations between version A and B group can be found in all three coding systems. 

In legal consideration system, only 2 respondents from version B group would like to ‘fully compen-

sate’ the injured party. Only one respondent out of 10 in version A group considered themes in cultural 

values in the first stage, while 5 respondents out of 10 in version B group considered at least two 

                                                   
883 16, 7, 23, 37. 
884 4, 16, 23.  
885 20, 7, 23, 42. 
886 18. 
887 2, 16. 
888 23. 
889 The ‘4 times of banking lending rate’ decision is actually from Article 6 of the ‘Supreme Court’s Suggestions 

for Hearing the Cases of Loan Contract’. It provides that lending rate of private lending cannot exceed four times 

of same kind of bank lending rate. 
890 2, 8, 16. 
891 37, 42. 
892 2. 
893 8, 37, 42.  
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themes from cultural values consideration system.  

a) Legal consideration  

Full compensation: 2 respondents from version B group thought the 12 million Yuan could be ful-

ly compensated because it was the loss of profits of the injured party. 894 None of the respondents from 

version A group mentioned the full compensation theme.  

b) Culture consideration system  

Only respondent No.16 determined the amount of damages based on culture consideration in ver-

sion A group. He considered the values of social orderliness which included ‘situational centered’, 

‘emphasis of stability’, and ‘Zhong Yong’ principle. 

‘The factory is likely to be the local main industry. …The damages may cause its bankruptcy. 

(Situational centered) Toy factory workers will lose their jobs after the bankruptcy. It will have adverse 

social impact and may lead to mass incidents. (Emphasis of stability) It will also lead to an enforce-

ment difficulty that the plaintiff may not get any compensation. Under the principle of fairness, the 

compensation requirement for a domestic small toy factory would not be very high. (Zhong Yong)’ 

(No.16) 

The values of social orderliness and Zhong Yong principle were more frequently arisen from the 

answers of respondents from version B group. 2 respondents also mentioned the values of self-

cultivation.  

Social Orderliness:  

Situational centered: 5 respondents considered the specific situation of the factory, such as laid-

off895 and survival of the factory896, when making decisions.  

Emphasis of stability: 2 respondents out of 10 in this group considered stability when making de-

cisions.897 

Public Opinion: One respondent considered the factory’s reputation in public opinion.  

Zhong Yong:  

                                                   
894 29, 43. 
895 7, 27, 37. 
896 42. 
897 4, 37. 
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3 respondents arrange the amount of damages based on those situations, in order to balance the 

interests of both parties. 898    

‘Damages should maximize the interests of both sides. To maximize the opportunity for the facto-

ry to survive, and consider the contract law, principle of fairness and social impact, the judgment 

should benefit both parties in their later civil activities.’ (No.42) 

Self-Cultivation: 

Loyalty: 2 respondents in version B group also considered the ‘loyalty’ of parties, but in different 

perspectives. One considered the subjective fault of the defendant (No.37), whereas, the other men-

tioned the possibility that the plaintiff made contract in bad faith in order to cheat for damages. (No.17) 

3) Conclusion 

The above rationalizations show that in the first stage, the respondents from both version A and 

version B group considered the legal elements. However, those from version A group are more likely 

to provide a decision of damages only from legal considerations. The version B group more frequently 

considered the cultural values elements. They considered the specific situation of the factory, the pos-

sible layoff causing by the judgment, the negative impact of the judgment to social stability and the 

potential loyalty or disloyalty of parties, in order to make a decision to protect the defendant factory 

and the social order. Thus, it may be possible to say that the consideration of cultural values factors 

affect the version B group respondents’ decision of offering lower damages.   

 

Case 2 

18 respondents out of 21 who received version A, as well as 19 out of 22 who received version B 

offered specific amount of damages or damages calculation method in Case 2 in the first stage. These 

two groups provided similar rationalization of their decisions under ‘legal’ and ‘other considerations’. 

However, only the respondents from version B group rationalized their damages awarding under ‘cul-

tural values consideration system’.  

1) Same reasons  

a) Legal consideration 

                                                   
898 4, 37, 42.  
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Actual loss (out of pocket loss): 6 respondents out of 18 in version A group and 7 out of 19 in ver-

sion B group would like to compensate only the actual loss (out of pocket loss) of the injured person. 

They limited the damages within the original price of the contract (20000 Yuan, with bank lending in-

terest in some answers) if it had been paid. Two respondents from version A group and four from ver-

sion B group determined the discretionary damages as a percentage of the original contract price. 

However, the percentages from version A group (20 percent to 30 percent)899 are higher than those 

from version B group (2 percent to 20 percent)900. 

Non- pecuniary damages: 17 out of respondents out of 18 in version A group, as well as 16 out of 

19 in version B group mentioned the recovery of non-pecuniary loss. However, only 3 respondents (2 

in version A group and one in version B group) would like to offer non-pecuniary damages in order to 

punish the breaching. The majority of respondents thought the non-pecuniary damages should not be 

awarded. They provided three reasons for this. First, non-pecuniary damages only limit to the tort cas-

es which include an infringement of personal right, such as, ‘emotional, personal related property or 

goods, or physical ability, mental anguish’901. There is no legal basis for the recovery of non-pecuniary 

loss in contract case.902  

 ‘For non-pecuniary damages, the court should explicitly ask whether the plaintiff changes his 

claim. If he does not change, reject the claim. If he changes his claim to tort, non-pecuniary damages 

still only exist in some special cases, such as the destruction of special goods which have emotional 

value.’(No.37) 

 Second, some respondents thought the non-pecuniary loss is hard to prove and to be quanti-

fied.903 The third reason was that the loss of collection enjoyment was a loss which only happens in 

specific group of people (collectors). It cannot be supported, because if everyone can come to claim 

their specific interest, it may lead to a sharply rise of the volume of suits.904  

Gain-based damages: 12 respondents out of 18 in version A group mentioned the gain-based 

                                                   
899 24, 26. 
900 3, 22, 35, 43. 
901 41. 
902 In version A group: 4, 10, 12, 16, 17, 19, 25, 26, 28, 31, 38; in version B group: 2, 5, 11, 15, 22, 27, 37, 41, 

43. 
903 In version A group: 26, 38, 42; in version B group: 35, 40. 
904 40. 
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damages, while in version B group the number is 6 out of 19. Among them, 9 respondents in version A 

group and 5 in version B group decided to award the gain-based damages. The first reason for the 

gain-based damages awarding is the principle that one cannot be profits from his unfaithful action905. 

Some respondents also thought the gain of the breaching party can be seen as the profits the injured 

party could get from the contract906. The third reason is to punish the breaching party.907Additionally, 

one respondent justify the 40000 Yuan compensation referring to the commodity housing trade 

rules.908 Another considered the 20000 Yuan payment as deposit. Since Tom breaches the contract, 

John can require double return of the deposit which is 40,000 Yuan909. The respondents who refused to 

award gain-based damages justified their decision upon the principle of privity of contract and fore-

seeability of loss:  

‘Collection does not have secondary gain, thus 40000 Yuan compensation contrary to the origi-

nal intention of purchase.’(No.26) 

 ‘If John (buyer) clearly told Tom (seller) that he must have this painting, and if Tom did not sell 

it to him, he will buy it elsewhere, Tom must know that John would spend at least 40000 Yuan to buy it 

back after his breach. Without the notice, the 40000 Yuan loss cannot be foreseen.’(No.15) 

b) Other consideration 

Certainty: 2 respondents (one in version A group910 and one in version B group911) mentioned the 

uncertainty of actual loss and the value of painting would lead them to offer damages by discretion. 

Individual personality: One respondent from each group mentioned the damages would be influ-

enced by the inner personality of individual judges.912 

2) Different reasons 

 11 respondents out of 19 from version B group reasoned their decisions based on the cultural 

values consideration. The reasons include the values of social orderliness (different requirements for 

different social statues; situation-centered; public opinion), values of social egalitarianism (distribution 

                                                   
905 Version A group: 17, 42; version B group: 29.  
906 Version A: 16; version B: 27.  
907 Version A: 19, 28; version B: 29.  
908 31. 
909 15. 
910 19. 
911 15. 
912 21, 22. 



255 
 

in needs; selfishpunish, unselfishreward, values of self-cultivation (loyalty; humane), and Zhong 

Yong.  

Social orderliness: 

Situational centered: 7 respondents considered the specific situation in Case 2:  the illness of de-

fendant’s mother.913 Some of them expressly stated that they intended to make decision in favor of the 

defendant because of the specific situation.  

‘Tom and his mother's difficulties may be discretionary factors.  Taking it into account, the judge 

may hold less compensation, because the breach has a reason.’(No.22) 

Different requirements for different social statues: 3 respondents thought the defendant’s behavior 

is forgivable, since it was in line with the human nature914. They assumed everyone would do the same 

thing in his situation. The defendant did nothing wrong but to fulfil what he should do as a son. 

Public opinion: 2 respondents said their judgments were influenced by public opinion.  

‘I paid more attention to solve specific problem in the case than to make a judgment by law, be-

cause people want the court to actually solve their problems. They do not believe in legal judgment in 

paper.’(No.5)  

‘I will to offer lower damages, since the society would not have different opinion with it.’ (No.7) 

Social egalitarianism:  

Selfishpunish; unselfishreward: 4 respondents rationalized their decision by saying that the 

defendant breached the contract to save live but not to benefit himself.915This means that the defendant 

is unselfishness. Among them, 3 respondents expressly said they reduced the damages awarding ac-

cording to the unselfishness of the defendant.   

‘Distribution in needs’ was also considered by 4 respondents who considered the defendant did 

not have enough money to cover his mother’s medical costs. 

Self-cultivation:  

Loyalty: 3 respondents considered the subjective loyalty of the defendant to the plaintiff.916The 

                                                   
913 3, 7, 22, 34, 35, 41, 42. 
914 3, 22, 34. 
915 3, 7, 15, 37. 
916 3, 34, 40. 
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loyalty is showed by the defendant’s recognition of his wrong and apology to the injured party.  Some 

respondents would persuade the plaintiff to reduce his claim because of the loyalty: 

‘I would ask John that although Tom was wrong, he has recognized his fault and would like to 

pay you back. Can you reduce your claim to damages?’(No.40) 

Humane: 2 respondents thought the plaintiff who lived in the same village with the defendant 

should be humane to him because of his suffering.917  

‘As Tom’s neighbor, as a kind person, John should help and understand Tom. Even as a stranger, 

he should help as well.’(No.31) 

 Zhong Yong:  

All the 11 respondents would like to make decisions in line with the principle of Zhong Yong. 

They considered both legal and cultural value factors in the case and balanced the interests of both 

parties, in order to make decision specifically appropriate to facts of the case. 

‘If consider illness of the defendant’s mother, judges, based on their emotion, may make Tom pay 

less. But if the plaintiff also has specific situation, we will strike a balance. I cannot let Tom to pay just 

100 Yuan, if the plaintiff may also be lack of money. If both parties meet similar level urgency or diffi-

culty, I will let Tom pay 4000 Yuan. If the plaintiff has lower but the defendant has higher urgency, I 

will ask Tom to pay 1000 Yuan.’ (No.22)  

3) Conclusion 

In conclusion, both the respondents from version A and version B groups considered legal ele-

ments when determining damages. However, only those from version B group considered the cultural 

values elements. They views the illness of mother, the specific financial difficulty of the defendant, the 

defendant’s urgently need of money, his intention to save his mother not benefit himself, his apology 

to the injured party as the conditions to determine the damages in favor of the defendant which was 

also in line with the public opinion. They also thought that the plaintiff had to understand and accept 

this decision. Therefore, it may be reasonable to say that the lower amount of damages made be ver-

sion B group is impacted their consideration of cultural values factors. 

Case 3: 

                                                   
917 31, 40.  
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10 respondents out of 21 in version A group and 12 out of 22 in version B group offered specific 

amount of damages or calculation methods in case 3.The similar reasons shared by the two groups are 

very rare. Even though there are same themes mentioned by both parties, the frequency of their ap-

pearance is still different. Generally, version A group more intended to reason their decisions by legal 

considerations, while version B group was more likely to do the rationalization under cultural values 

considerations.  However, both respondents from version A group and version B group considered to 

make decision in line with Zhong Yong principle.  

1) Same reasons  

Gain-based damages: 2 respondents out of 10 in version A 918and 3 out of 12 in version B group 

determined the amount of damages based on the benefits gain by Alan (and the pharmaceutical factory) 

from the breach. Among them, 3 respondents directly awarded the benefits of Alan (and the pharma-

ceutical factory) to the plaintiff company, while the other two considered the benefits Alan got from 

resale the formula as a reference.919  

Certainty: One respondent in each group considered certainty when determining damages. Both 

they thought the loss of profit claimed by the pharmaceutical company (5.7 million Yuan) could not be 

fully recovered because it could not be certain. 

Zhong Yong: 2 respondents respectively from each group mentioned to make a Zhong Yong deci-

sion which considered the interests of both parties.  

‘We consider whether the result is generally fair. It is impossible to make the two parties complete 

equal, but we cannot make one side benefit too much, and the other suffer too much.’(No.41A) 

‘In mediation, I will persuade the stronger party to make compromise.’(No.43B) 

2) Different reasons 

a) Legal consideration system 

All 10 respondents in version A group included legal consideration in their reasoning, while only 

6 respondents mentioned it in version B group. Each theme mentioned by both groups appears more 

frequently in version A group then in version B group.  

                                                   
918 17, 40, 6, 31, 33. 
919 17, 33. 
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Loss of profits: 7 out of 10 respondents in version A group would like to determine the damages 

upon the loss of profits of the pharmaceutical company. The majority of them would like to compen-

sate the loss of profits claimed by the company (5.7 million Yuan).920 Only one respondent out of 12 in 

version B group considered to compensate the loss of profits of the pharmaceutical company. 921 

Loss of chance: 7 respondents out of 10 in version A mentioned the recovery of loss of chance, 

while in version B group the number was 3 out of 12. 2 respondents in version A group decided to 

support (or partly support the claim of loss of chance), since Alan breached in bad faith.922 The others 

thought the loss of chance could not be recovered.  

b) Culture consideration system 

10 out of 12 respondents in version B group’s rationalization related to cultural values, while only 

two in version A group mentioned it in the first stage. In version A group, Respondent No.40 men-

tioned the values of social orderliness (‘situation- centered ’, ‘accept the priority of society’) and 

‘Zhong Yong’. The above themes are more frequently mentioned by the version B group. The answers 

also include values of social egalitarianism (‘selfish-->punish; unselfish-->reward’) and self-

cultivation (‘recognize and obey the social liability’, ‘humane’, ‘loyalty’).  

Social Orderliness:  

Situational centered: 8 respondents out of 12 in version B group considered the outbreak of epi-

demic disease and intended to reduce the amount of damages (even to zero), since human life and 

health is more important than the contractual interest of the plaintiff.923 The number in version A group 

was 2924.  

Accept the priority of society: 6 respondents out of 12 in version B group considered protection of 

a lot of people’s life and health and protection of public interest which were more important than con-

tract interest.925  

‘This case involves public interest and the interest to protect an exclusive licensing contract. 

                                                   
920 Only Respondent No.4 provided a different calculation as ‘average sales profit of pharmaceutical company 

in12 months before Alan's breach × number of months or days the breach continues’. 
921 12. 
922 28, 34. 
923 1, 6, 11, 16, 19, 20, 25, 31, 41. 
924 40, 43. 
925 6, 11, 16, 20, 25, 31. 
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Courts should protect the larger interests, and sacrifice the smaller one.’(No.31) 

Even though the breach is illegal, the breaching party’s liability can be relieved since his breach 

benefits the public.  

‘When cases involve public interest, the judge must consider the social responsibility beyond con-

tract law.’(No.6) 

The acceptance of social priority can also be showed from the judge’s consideration of the social 

effect of his judgment:926  

‘To encourage people to be good to the society, cannot ask Alan to take the responsibility of 

breach.’(No.27) 

Only one respondent in version A group mentioned the protection of public interests:   

‘The plaintiff said that the principle of good faith protects your contractual interest. But if to get 

this interest needs to sacrifice a lot of people’s health, it violates the principle of public order and 

morals, I will not support it.’(No.40) 

Social egalitarianism: 

Selfish-->punish; unselfish-->reward: 9 respondents out of 12 in version B group rationalized the 

decrease of damages based on the facts that Alan (breaching party) did not breach the contract to bene-

fit himself927 but for the purpose to saving people928.  

‘Alan did not want to get profit from the resale, and the resale is made after the outbreak to pro-

tect the residents. Therefore he did not have to be liable.’(No.20) 

Self-cultivation:  

Recognition and obey the social liability: One respondent in version B group reasoned their deci-

sion since the defendant recognized his social liability as a chemist, and would like to obey these lia-

bilities.  

 ‘The free transfer showed Alan’s willingness to take his social responsibility as a chemist.’(No.41)  

Humane: 2 respondents in version B group considered the plaintiff company’s inhumane929.  

                                                   
926 27, 41. 
927 1, 6, 11, 19, 20, 27, 31, 41. 
9281, 19, 20, 25 
929 19,27 
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They said: 

‘If only 10 percent of the people in a town can afford the drugs, then pharmaceutical company’s 

price is clearly inappropriate. Pharmaceutical company’s refusing to discount is an abuse of market 

position, and may breach its statutory duty. ’ (No.19) 

Loyalty: One respondent in version B group considered that the breaching party was still keep 

loyalty to the injured party.   

‘Before breaching, Alan had tried to solve the problem in a legal way, which means that he still 

would like to take his liability as a contractual party. ’ (No.11)  

3) Conclusion 

To sum up, version A group was more willing to determine the damages on accordance of legal 

factors, while version B group was more likely to make decisions basing on the consideration of cul-

tural values factors. The respondents in version B group rationalized their decision by the outbreak of 

epidemic disease, the protection of public interests and the unselfishness of the defendant, as well as 

his solicitude for the residents and his willingness to take both his contractual and social liabilities. 

They also considered the inhumane of the plaintiff company. They provided lower damages, even to 

zero.   

 

2. Within Subject Comparison 

 

Case 1 

1) Decreasing Damages 

In Case 1, 4 respondents decreased damages from the first to second stage.930 All of them re-

ceived version A first and then got the additional cultural values factors. The main consideration for 

them to make the first stage decisions are legal consideration, such as ‘foreseeability’, ‘mitigation’, 

‘market rule’, ‘actual loss’ and ‘necessary cost’. Two of them also considered the theme ‘certainty’931. 

The cultural values consideration appeared in their second stage decisions. They rationalized their de-

                                                   
930 2, 8, 15, 31. 
931 2, 15. 
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cisions from the values of social orderliness (‘emphasis of stability’, ‘situation-centered’, ‘public opin-

ion’), social egalitarianism (‘distribution in needs’), self-cultivation (‘recognize and obey the social 

liability’, ‘loyalty’), and Zhong Yong.  

a) First Stage  

‘Legal consideration system’ was mentioned by all the 4 respondents. Each of them considered 

‘foreseeability’ when making decisions. They did not use the specific resale price 2.3 million euro to 

calculate damages, since it was unforeseeable to the breaching party. For example, Respondent No.2 

said: ‘John did not mention the resale contract, so the resale price 2.3 million euro is unforeseeable to 

toy factory. Therefore it is not considered.’ 

Mitigation: 3 respondents thought that the injured buyer had to ‘mitigate’ his loss, if he is capable 

to do so.932  

‘After September 26, John is liable to mitigate, to find alternatives from Brazilian market, there-

fore the Brazilian market price and shipping costs paid should be considered.’(No.31)  

However, No.8 stated that the injured party was not liable to mitigate until the date of perfor-

mance (1st October), and he should have a certain time to complete it.  

Market rules: 3 respondents applied EU market price, Brazilian market price and domestic mar-

ket price to calculate the damages933.  

‘If contract mentions resale in Europe, John’s loss should be calculated based on 17.6 million Yu-

an (2.2 million euro). If not, loss of profits should be calculated based on local trading practices in 

general. In Yiwu934, the dealer's gross profit is generally two times of the purchase price.935’ (No.8) 

‘If it can be prove that the buyer can buy from Brazilian market, the Brazilian market price can 

be taken into account.’(No.15) 

Certainty: 2 respondents thought the indirect loss of profits was not recoverable because it was 

                                                   
932 8,15,31. 
933 8,15,31. 
934 The largest small commodity wholesale market in the world. 
935 The ‘100 percent profits’ was also mentioned by Judge No. 42 who said: ‘John paid 6.4 million to earn 12 

million profits. It is obviously too high. In general commercial trade, earning 100 percent profits is already very 

high.’ Both Judge No. 8 and No. 42 are experienced judges working in the local high courts of the most com-

mercial provinces of China. The ‘100 percent profits’ may come from their previous judgments.  Therefore, it 

may show some representative in the recovery of loss of profits in commercial cases. 
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hard to prove as certain. 936 

Costs: 2 respondents stated that the recovery of loss of profits had to subtract the necessary cost 

of the buyer to get the profits, such as customs duties, freight, handling costs, insurance, port fees.937 

b) Second stage 

In the second stage, the respondents considered ‘cultural values’.  

Social Orderliness:  

Situational centered: All of them considered the special situations, such as special difficulty of 

the factory and massive layoff, when making decisions.  

Emphasis of stability: One respondent mentioned ‘emphasis of stability’ by saying that:  

‘Judgment should unify its social, legal and political effects. The employees of livelihoods and 

social stability should be considered and the social impact of mass layoffs. I cannot lead to social un-

rest because of one judgment, cannot make a judgment which causes social unrest, people against 

each other. I cannot sacrifice the interests of majority for the interest of one person.’938 

Public opinion: One mentioned the reputation of the factory in public.939  

Social egalitarianism: 

Distribution in needs: Two respondents considered the different need of the two parties to the 

amount of money940.  

‘To John (injured buyer), damages means loss for profits, while, to Tom (breaching party), it 

means massive unemployment.’(No.31) 

Self-cultivation: 

Recognize and obey the social liability: 2 respondents said that the willingness of the factory and 

Tom to take responsibility for the local society and to take case of its employees should be considered 

when determining damages.941  

Loyalty: Two respondents thought over the risk of disloyalty of the injured buyer when deciding 

                                                   
936 4, 15. 
937 8, 31. 
938 2. 
939 8. 
940 15, 31. 
941 8, 22. 
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damages.942 

‘There are some parties who have known that the other parties would not able to perform the 

contract but still sign contract with them, in order to get profit from damages. (So it is unfair to allow 

the breaching party to compensate all the loss of profits.)’(No.15) 

Zhong Yong:  

All 4 respondents provided decisions in line with Zhong Yong. According to the legal considera-

tion, they thought that the breaching party should be liable for his breach. However, they would like to 

reduce the amount of damages by discretion after considered specific situations and the potential result 

of the judgment.  

‘The contract must be a kind of balance. With a 6.4 million Yuan contract price and a more than 

10 million Yuan damages, the factory would close down. It is not the fundamental purpose of contract 

law to make a market player leave the market just because of one breach.’ (No.15) 

2) Increasing damages 

13 respondents who got version B first provided higher damages in the second stage when the 

cultural values factors were removed.943  

a) First stage 

In the first stage, both legal and cultural values factors are considered by most of the respond-

ents944. 

i) Legal consideration system  

Actual loss (out of pocket loss): 7 respondents out of 13 decided to recover the ‘actual loss (out of 

pocket loss)’ of the injured buyer.945Some respondents limited the actual loss to the original contract 

price (and the bank lending interest over the same period from the date of payment to the performance 

date) had been paid by the injured party, since the European retailer did not claim damages to the in-

jured party. 946 

                                                   
942 2, 15.  
943 1, 9, 10, 25, 27, 28, 30, 33, 34, 37, 39, 41, 42. 
944 Only one respondent (No. 41) did not mention legal consideration at all.  
945 28, 30, 33, 34, 37, 39, 42. 
946 28, 37, 42. 
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Foreseeability: 4 respondents limited the recovery of loss of profits by ‘foreseeability’947. 

‘The recoverable losses are the foreseeable losses by the breaching party. Factory can foresee as 

a dealer John would get some loss of business, but it could not foresee specific resale price.’ (No.33) 

Mitigation: 6 respondents mentioned ‘mitigation’948. Among them, 3 respondents thought wheth-

er the injured party was liable to mitigate his loss desponded on whether the breaching party has clear-

ly told the buyer his working process and his willingness to perform.9492 of them considered the re-

quirement of mitigation based on whether the fact that the alternative in Brazilian market was general-

ly known by the industry. 950 

Market rule: 6 respondents calculated damages based on the EU market price951 and Brazilian 

market price952.  

ii) Other consideration 

Certainty: 7 respondents limited the recovery of loss of profits as a result of its uncertainty953. 

When the loss of profits is uncertain, the respondents would like to reduce the damages by discretion.  

Influence of court leadership: Respondent No.9 described how the leadership’s opinions impact 

the individual judgment. 

‘After getting a case, the judge will write a judgment…Afterward, the judgment will be submitted 

to executive leadership, such as the director of the court or the president who is in charge of such kind 

of cases, to sign. The different executive level has different considerations. Normal judges generally 

consider legal factors, while the main consideration of the directors and presidents of courts is the 

social effects. In long time of work, the normal judges may unconsciously consider social or political 

effect as well.’(No.9) 

iii) Cultural values consideration system 

In the first stage, values of social orderliness (‘situation-centered’, ‘emphasis of stability’, ‘accept 

the priority of society’, ‘public opinion’), social egalitarianism(‘distribution in needs’), and self-

                                                   
947 25, 33, 34, 37. 
948 9, 10, 27, 28, 33, 39. 
949 10, 27, 28. Among them, Respondent No. 27 said that a clear notification should be in written.  
950 9, 33. 
951 27, 33, 37. 
952 10, 28, 39. 
953 1, 10, 28, 30, 34, 37, 42. 
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cultivation (‘recognize and obey the social liability’ , ‘loyalty’ ,‘development the scope of self- respon-

sibility’) and  were mentioned by the respondent in their rationalization.  

Social orderliness:  

Situational centered: All 13 respondents considered specific situations (layoff, the finical difficul-

ty of the factory) in Case 1.  

‘It (the judgment) relates the employment of many people. The factory may be a local support 

project, such as a local famous enterprise that has close relationship with the local government, or a 

big local taxpayer, etc. These will influence the judge's decision.’(No.9) 

Accept the priority of society: 6 respondents thought protecting the defendant factory may bring 

better social effect954.  

‘I would protect the workers’ opportunity to work, because provide big social interests’. (No.6) 

The priority of society was also considered by Respondent No.42 from a broader perspective. He 

thought over not only the specific effect of the judgment to the local society, but also its effect to the 

society as a whole. He said: ‘law should serve as a guide for the society. If all the uncertain loss of 

profits is recovered, it will lead more people to sign a contract not for fulfilling, but only for damages.’ 

Emphasis of the social stability: 4 respondents said that the consideration of layoff is as a result 

of ‘emphasis of the social stability’.955 They indicated that the emphasis of social stability is because of 

the role of court.  

‘The court’s role in China …is a part of the entire state management system. Thus, it has to carry 

out not only legal function, but also political function. It is liable to ensure social stability and em-

ployment.’(No.9) 

 Public opinion: 2 respondents said that the reputation of the factory in public should be consid-

ered when determining damages.956  

Social egalitarianism: 

Distribution in needs: 2 respondents considered the different ‘needs’ of the parties.957  

                                                   
954 1, 9, 10, 25, 34, 41. 
955 9, 34, 37, 41. 
956 1, 27. 
957 28, 34. 
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Self-cultivation: 

Loyalty: 5 respondents thought the amount of damages related with whether the defendant breach 

in bad faith or intentionally, which means they considered the ‘loyalty’ of the defendant to the plain-

tiff.958Breach in bad faith was defined by Respondent No.25 as ‘enter into a contract with the 

knowledge that he would not able to perform or put no effort to fulfill the contract.’ One respondent 

would like to punish the breaching party if he breached in bad faith or intentionally. The other one 

considered the loyalty of the breaching party as a rationalization to reduce the recovery of loss of prof-

its when it was too high and uncertain.  

Development the scope of self- responsibility: One respondent decided to provide lower damages 

because the factory owner intended to save the factory. 959  

Recognizes and obeys the social liability: One thought the social liability, such as the charity 

work, taken by Tom and his factory, should be taken into account.960 

Zhong Yong:  

All the 13 respondents directly or indirectly expressed the intention to offer lower damages after 

considering the overall situation and the potential results of judgment in order to compensate the plain-

tiff as the same time protect the defendant.  

b) Second stage 

In the second stage, the respondent increased damages since they considered less the specific sit-

uations of the defendant factory. For example, Respondent No.25 said that she would like to change 

the amount damages since fewer conditions need to be considered. Therefore, they intended to award 

more damages to the plaintiff.961The respondents’ answers mentioned three specific reasons for the 

increasing: the decreasing of social effect of the judgment, the averaging of strength between parties 

and the changing of the motivation to breach.   

Firstly, they pay less attention to the undesired social effect of their judgments after removing the 

                                                   
958 10, 25, 28, 30, 37. 
959 34. 
960 39. 
961 Respondent No.30 would like to award the maximum amount of compensation. Respondent No.42 also said 

to support plaintiff as much as possible.  
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cultural values factors.962  

‘The social effect should be considered in every case, no matter whether you wrote this part not. 

A normal factory, regardless of its size, would have some local impact. But the effect would not be 

considered as serious as with the following part.’(No.10) 

Secondly, without the cultural value factors, the respondents could not be able to identify which 

party is stronger.963 For instance, in the first stage, respondent No.28 said: ‘since John has a big dealer, 

he should be able to find the substitute from Brazilian market. Thus, the damages should be the differ-

ence between Brazilian market price and the contract price… Since the Christmas market is only a 

small part of John’s business, he should have the ability to accept the delayed performance after Octo-

ber 1 and continue to sell them. The factory can reduce the price or compensate the price difference 

result from later resell, and litigation costs.’ After removing the cultural value factors, he said: ‘if John 

is not a big seller, he will not be able to look for alternatives, and to digest delay delivery after Octo-

ber 1. Therefore, the factory should compensate all his losses 12 million Yuan.’ 

Thirdly, without the cultural value factors, the judges may not be able to determine whether the 

motivation of the breach is not immoral. After removing the cultural value factors, it is possible that 

the breaching party breach the contract in bad faith or intentionally.964 

3) Mediation (enforcement) 

With the cultural values factors, 14 respondents in case 1 solved the case by mediation in either 

first or second stage. Among them, 6 respondents got version A first965, 8 first received version B966. 

Generally, version A group provided judgment in the first stage and then turned to mediations (or 

change the way of enforcement) in the second stage. On the contrary, version B group intended to 

medicate firstly, and then changed to do judgment when the cultural values factors being removed. 

This part respectively summarizes the considerations of version A and B groups in first and second 

stages, in order to find out the consideration of the respondents to mediate.    

a) Version A group 

                                                   
962 9, 10, 34. 
963 28, 33. 
964 37. 
965 3, 6, 19, 32, 38, 40. 
966 4, 5, 7, 13, 14, 21, 35, 36. 
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i) First stage 

6 respondents from version A group respectively mentioned the themes ‘foreseeability’, ‘mitiga-

tion’, ‘market rule’ and ‘actual loss’ from ‘legal consideration system’. None of the respondents decid-

ed to solve the case by mediation.   

Foreseeability: 4 respondents967 would not like to use the specific resale price (18.7 million Yuan) 

to calculated damages, since it could not be foreseen by the breaching party.  

Mitigation: 5 respondents968 thought the injured party was liable to mitigate his loss. However, 

they did not provide a unified manner of mitigation. Respondent No.6 held that the breaching seller 

should prove the Brazilian market was a reasonable alternative market to the buyer. Respondent No.19 

thought that the reduced damages should be the reasonably avoided loss. No.32 said that judges nor-

mally do not take alternatives as mitigation, while No.40 held that the alternative purchase should be 

considered but the avoidable loss refers to the lowest EU market price in the date of performance. Ad-

ditionally, No.38 refused to consider Brazilian market since the breaching party did not explicitly no-

tice the buyer: ‘do not wait for me, find other manufactures.’ 

Market rule: 3 respondents969 determined damages as the difference between the EU market price 

(17.6 million) and contract price (6.4 million).  

Actual loss (out of pocket loss): One respondent said that the actual loss was compensable in 

breach of contract cases, and the recovery of indirect losses needed evidence970. 

ii) Second stage 

In the second stage, the  respondents considered the values of social orderliness (‘situation-

centered’, ‘emphasis of stability’, ‘public opinion’, ‘accept the priority of society’), social egalitarian-

ism (‘distribution in needs’) and self-cultivation (‘recognize and obey the social liability’, ‘develop-

ment the scope of self- responsibility’, ‘combine the self-intention with the circumstances’, ‘loyalty’).  

Social orderliness:  

Situational centered: 6 respondents headlined the specific situations in the case.  

                                                   
967 3, 6, 19, 38. 
968 6, 19, 32, 38, 40. 
969 3, 32, 38. 
970 6. 
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Emphasis of social stability: 3 respondents intimated that the layoff might lead to ‘instability’971.  

Public opinion: One respondent considered the reputation of the defendant in ‘public opinion’.  

Accept the priority of society: One intimated the effect of social economy if the factory was bank-

rupt. 

Social egalitarianism: 

Distribution in needs: 2 respondents viewed the different ‘needs’ of the two parties as a condition 

for mediation.972 Since the defendant was weaker, judges intended to persuade the plaintiff to mediate. 

Moreover, because the profits from this contract were not very important to the plaintiff, it was possi-

ble for judges to mediate the case.973 

Self-cultivation: 

Development the scope of self- responsibility: 3 respondents considered the intention of the facto-

ry owner to take the factory’s responsibility as his own made him unlikely to be a bad person.974 

Recognize and obey the social liability: 2 respondents notified the willingness of the factory and 

its owner to take their ‘social responsibility’ which means the factory owner has high moral level975.  

Loyalty: One respondent also headlined that the defendant did not breach in bad faith, since he 

has tried his best to perform but could not fulfill it. Thus, he was not mercenary and should not be 

blamed too much.976 

Combine the self-intention with the circumstances: The same respondent also mentioned that the 

intention of plaintiff and judge should combine with the specific circumstances of the case (the diffi-

culty of defendant). She said that if the judgment made the factory bankrupt, the enforcement could 

not been done. In this case the judgment is just a piece of paper.977 

Zhong Yong: 

After considered the overall situations, all 6 respondents solved the case by mediation (or to 

change the amount of damages during enforcement) in the second stage, in order to not only compen-

                                                   
971 3, 38, 40. 
972 32, 40. 
973 32, 40. 
974 3, 19, 40. 
975 3, 40. 
976 40. 
977 40. 
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sate the plaintiff but also protect the factory and society.  

 

b) Version B group 

i) First stage 

In the first stage, the respondents mentioned ‘foreseeability’, ‘mitigation’, ‘market rule’ and ‘ac-

tual loss’ in ‘legal consideration system’. 

Foreseeability: 5 respondents said that the unforeseeable resale price should not be used to assess 

damages.978 

Mitigation: 7 respondents mentioned ‘mitigation’.979Among them, 4 respondents thought that if 

the injured party is capable to repurchase in Brazilian market, his failure to repurchase was failure to 

mitigate980. Another 3 respondents decided that the repurchase in Brazil could not be seen as reasona-

ble mitigation, because it is too difficult for the buyer to do the repurchase981, because the Brazilian 

market price was too high982, or because the repurchase did not be mentioned in the contract983.  

Market rule: 5 respondents assessed the damages in accordance with the Brazilian market price984, 

EU market price985 or domestic market price in China.986  

Actual loss (out of pocket loss): 4 respondents would like to compensate the ‘actual losses’ of the 

injured party. The actual losses included the damages the buyer paid to his sub-buyer, the contract 

price and bank lending interest and the other costs which paid by the injured buyer to fulfil the con-

tract.987 

Moreover, the values of social orderliness (‘emphasis of stability’, ‘situation-centered’, ‘public 

opinion’, ‘accept the priority of society’, ‘interdependent’), social egalitarianism (‘distribution in 

needs’, ‘unselfishaward; selfishpunishment’), and self-cultivation (‘loyalty’, ‘combine the self-

intention with the circumstances’) and Zhong Yong principle were also mentioned.   

                                                   
978 5, 7, 14, 21, 36. 
979 4, 5, 13, 14, 21, 35, 36. 
980 4, 13, 14, 21. 
981 5. 
982 36. 
983 35. 
984 4. 
985 5, 21. 
986 14, 36. 
987 7, 13, 35, 36. 
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Social orderliness:  

Situational centered: All 8 respondents considered the specific situations in the cultural values 

factors. Respondent No.21 specifically stated that three elements should be considered: ‘first, how 

many people work the factory; second, how much money the buyer can give up; third how much money 

can be paid by the seller. When the subject-matter is big (500million Yuan in local basis court), or too 

many people involving, the law is the least important consideration in the trail.’  

Emphasis of social stability: 5 respondents viewed ‘social stability’ as a consideration988.  

Accept the priority of society: 5 respondents intimated the social effect, such as the effect of so-

cial economy, the judgment.989 

Public opinion: The defendant’s reputation in the public was also mentioned by one respond-

ent.990 

Interdependency: Another respondent mentioned that the choice of mediation was as a result of 

the interdependent relationship between court and the injured buyer. He would like to mediate since 

the plaintiff was a big commercial company, it would consider its future contact with the court.  

‘Normally, businessmen only require not losing too much. They often contact with court.so they 

will do the court a favor.’(No.5) 

Social egalitarianism: 

 Distribution in needs: 2 respondents held the court intended to protect the weaker party.991   

Unselfishaward; selfishpunishment: He also said the decision can be in favor of the defend-

ant since the defendant did not get profits from the breach.992  

Self-cultivation: 

Combine the self-intention with the circumstances: 2 respondents said that, during the mediation, 

both parties had to combine their intention with the factual circumstance.993  

‘I will suggest John (injured buyer) whether 6 million is OK and tell him that his money will not 

                                                   
988 4, 5, 7, 21, 35. 
989 5, 7, 14, 21, 35. 
990 13. 
991 5, 36. 
992 7. 
993 21, 35. 
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be secure until he actually get it. I will tell Tom (factory owner) that he had to pay sooner or later 

since he owed others. It is not good if I froze his account. The agreement would be achieved after sev-

eral times mediations.’(No.21) 

Loyalty: One respondent decided to reduce damages during mediation because he suspected the 

plaintiff cheat for damages.994 

Zhong Yong:  

All the 8 respondents in version B group would like to solve the case by mediation (or by en-

forcement) other than judgment, in order to not only compensate the plaintiff but also protect the fac-

tory and society. They considered that the most likely outcome of normal judgment is bankruptcy, 

layoff and unenforceable judgment. Thus, if he did judgment by law, the injured party might get legal 

justice, but he could not obtain actually justice. 

‘I will try to mediate in a context of harmony. Try to affect less people and to achieve a mutually 

satisfactory outcome. …From the result, John gets 4 million, and after Tom paying the 4 million, the 

factory and employees get the benefits. They may continue to live and operate. The mediation is a win-

win.’(No.35)  

In addition, three respondents also intimated ‘influence from the authority’, ‘evaluation’ and ‘liti-

gants' attitude’ as a reason for them to mediate.  

Influence of the authority: Respondents No.21 intimated ‘influence of the authority’ by saying 

that: ‘if you make the judgment cannot be enforced, the enforcement judges will complain on you. The 

leadership will not give you this kind of cases…. ‘Mass case’ has to be reported to the leadership of 

the court. The president of the court will consider whether to discuss the case in a meeting with all of 

the vice-president and court directors. In this case, the law would be least important. If the dean says 

the case should be mediated, you have to do it, although there may be many big problems. It is politi-

cal duty. The requirement of leadership is the most important. If the judgment may lead to ‘group peti-

tion’, it has been report to the higher court. In this case, there is no appeal. The leadership of both 

local and middle courts would discuss the solution together.’  

Evaluation system: She also mentioned the influence of the ‘evaluation system’: ‘If I do my 

                                                   
994 7.  
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judgment withstanding the pressure, the judge from middle court may not be able to do that. Thus this 

case will become a ‘changed case’. It will influence my evaluation. It is not possible for me to ignore 

my personal yearly evaluation to do the judgment by conscience. So it is good for me to mediate. Me-

diation would not become a ‘changed case’. Mediation rate can also benefit my evaluation. Mediation 

brings good social effect. It can benefit the judge himself. It is easy to be enforced, less likely to get 

into trouble. Especially, now when I get a case, the first consideration is whether it can get trouble or 

not, but not how to do a judgment.’ 

ii) Second stage  

After removing the cultural values factors, most of the respondents would like to do a judgment 

mainly based on the legal consideration. In addition to judgment, two respondents stayed with media-

tion in the second stage995. They stated that without the cultural values factors, they would not intent to 

protect any party during the mediation, but let the two parties to negotiate by themselves.  

2) Conclusion 

The within comparison of the respondents’ rationalization in both first and second stages shows 

that the consideration of cultural values factors affect the respondents to provided lower damages. It 

was also one of the reasons for the respondents to choose mediation. The decreasing, increasing and 

mediation can be seen as in line with ‘Zhong Yong’ principle.  

All the respondents who decreased the amount of damages in the judgments received the version 

A first. They provided their first stage decisions under the legal elements, and then reduce the damages 

in the second stage after considered the themes ‘situation-centered’, ‘emphasis of stability’, ‘accept the 

priority of society’, ‘public opinion’, ‘recognize and obey the social liability’, ‘loyalty’ and ‘distribu-

tion in needs’ in the ‘cultural values consideration system’. On the contrary, the respondents who in-

creased the damages got version B in the first stage. They would like to award a lower amount of  

damages on account of ‘situation-centered’, ‘emphasis of stability’, ‘accept the priority of society’, 

‘public opinion’, ‘recognize and obey the social liability’ , ‘loyalty’ , ‘distribution in needs’ in cultural 

values consideration system, and then increased the amount of damages since they would not have to 

considered whether the judgment would lead negative social effect, who need the money more urgent-

                                                   
995 35, 36. 
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ly, whether the defendant breached the contract for selfish or unselfish reason.  

The same tendency can be found in the answers of the respondents who did mediation. The re-

spondents who received version A first would like to give judgments in the first stage and then do me-

diation in the second stage after considered the themes ‘situation centered’, ‘emphasis of stability’, 

‘recognize and obey the social liability’, ‘development the scope of self- responsibility’, ‘combine the 

self-intention with the circumstances’, ‘loyalty’, ‘public opinion’, ‘accept the priority of society’ and 

‘distribution in needs’. The respondents who received the version B first were likely to mediate in the 

first stage, because of the themes ‘emphasis of stability’, ‘situation-centered’, ‘loyalty’, ‘combine the 

self-intention with the circumstances’, ‘public opinion’, ‘accept the priority of society’, ‘distribution in 

needs’ and ‘unselfishaward; selfishpunishment’ from ‘cultural values consideration’. In the sec-

ond stage, most of the respondents would like to do a judgment mainly based on the legal considera-

tion. 

 

Case 2 

1) Decreasing damages 

In Case 2, 9 respondents reduced the damages from the first stage to the second stage. 996All of 

them received version A first and version B latter. In first stage, 8 respondents respectively headlined 

the ‘actual loss’, ‘non-pecuniary loss’ and ‘gain-based damages’ in ‘legal consideration system’. Two 

of them intended to determine discretionary damages on accord of ‘contract price’.997In second stage, 

they reduced the damages concerning the values of social orderliness (‘different requirements for dif-

ferent social statues’, ‘situation-centered’), social egalitarianism (‘selfishpunish; unselfishreward’, 

‘distribution in needs’), self-cultivation (‘loyalty’, ‘humane’) and Zhong Yong. Additionally, two re-

spondents also intimated the ‘evaluation’, ‘local diversity’ and ‘judge’s personality’ in the second 

stage.998 

a) First stage 

                                                   
996 9, 10, 20, 24, 26, 28, 31, 38, 42. 
997 9, 10, 20, 26, 28, 31, 38, 42. 
998 9, 10. 
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Actual loss (out of pocket loss): 2 respondents 999 decided that if the 20000 price had been paid, 

the breaching seller should return it. Another two determined the discretionary damages in accordance 

with 20 percent or 30 percent of the contract price. 

Gain-based damages: 3 respondents intended to determine the damages based on the gain of the 

breaching party as a result of the breach.1000 Respondent No.31 justified the gain-based damages under 

the commodity housing trade rules1001. No.42 rationalized it by the principle that one cannot benefit 

from his wrong doing. On the contrary, 3 respondents thought the gain-based damages should not be 

awarded, since it was not the actual loss of profits of the injure buyer, and the damages should be 

awarded by discretion.1002  

Non-pecuniary damages: 8 respondents mentioned the recovery of non-pecuniary loss, however, 

only one of them thought it should be partly recovered, in order to punish breaching party and protect 

the injured party1003. Most of them dismissed the claim of non-pecuniary damages, since it could only 

be supported in the infringement of personal rights.  

b) Second stage 

Social orderliness:  

Situational centered: The entire 9 respondents considered the specific situations (mother’s illness) 

of the defendant in the second stage. Three of them expressly said that comparing the property right 

and the right to live, the latter is more important.1004  

Different requirements for different social status: 2 respondents mentioned that the defendant’s 

behavior conformed to the requirement to his social status. As a son, the breaching party’s breach was 

forgivable, because saving his mother was in line with the requirement under the social morality.1005 

                                                   
999 10, 20. 
1000 28, 31, 42.  
1001 The Supreme Court’s Suggestions of Hearing  the Real Estate development and Operation Cases Before the 

Enforcement of Real Estate Management Law, 1995. Article 41: If the amount of damages is hard to be certain, 

the court is able to compensate the injured party in the light of the benefits which the breaching party gained 

from the breach. If the breaching party misappropriates the investment of the injured party and gets benefits from 

the misappropriation, the benefits should be awarded to the injured party as damages. Since the Real Estate 

Management Law 1995 does not mention the contract liability, the general idea is that the suggestion is still ef-

fective in the cases of real estate development and operation contract.     
1002 9, 26, 38. 
1003 20. 
1004 26, 28, 31. 
1005 31, 42. 
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Social egalitarianism: 

Distribution in needs: No.42 considered the defendant’s urgently need of money.    

Selfishpunish; unselfishreward: 5 respondents viewed the unselfishness of the breaching 

seller as a condition to reduce damages. They intimated that the defendant was not breach for his own 

benefits, but to save his mother. Thus he should not be unscrupulous person.1006 

Self-cultivation: 

Humane: Respondent No.31 also mentioned that the plaintiff had to sympathize with the defend-

ant’s difficulty.  

Loyalty: She also noticed the breaching party’s confusion and apology to the injured party. No.28 

intimated the willingness of the defendant to compensate later.  

Zhong Yong:  

The respondents would like to reduce, but not complete exempt the damages in the second stage. 

This could be viewed as a balance of both parties’ interests.  

2) Increasing damages 

8 respondents who got version B in the first stage intended to increase damages in the second 

stage when the cultural values factors were removed.1007 

a) First stage  

The respondents pay less attention to the legal consideration than to the cultural values considera-

tion in the first stage. Although 6 respondents mentioned the legal consideration themes, most of them 

merely said that the non-pecuniary damages should not be awarded. Only Respondent No.15 and 

No.22 intimated the damages referred to the ‘actual loss’ of the injured party. No.15 determined the 

damages as the contract price paid by the injured buyer. No.22 decided to award damages as 20 per-

cent of contract price.  

The 8 respondents respectively mentioned the values of social orderliness (‘different require-

ments for different social statues’, ‘situation-centered’, ‘public opinion’), social egalitarianism (‘self-

ishpunish; unselfishreward’, ‘distribution in needs’) and self-cultivation (‘recognize and obey the 

                                                   
100610, 20, 26, 31, 42. 
1007 7, 15, 22, 34, 35, 37, 40, 41. 
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social liability, ‘loyalty’, ‘humane’, ‘combine the self-intention with the circumstances’) and Zhong 

Yong.  

Social Orderliness:  

Situational centered: All the respondents considered the specific situations (mother’s illness) of 

the defendant in the second stage.  

Different requirements for different social status:  2 respondents though the breach is forgivable, 

since as a son, breach to save his mother conformed to the social morality.1008 

Public opinion: Respondent No.7 intended to make the damages as low as possible, since the so-

ciety would not have different opinions with it. 

Social egalitarianism: 

Distribution in needs: 2 respondents considered the defendant’s urgently need of money to save 

money. 1009 

Selfishpunish; unselfishreward: 3 respondents talked about the unselfishness of the breach-

ing party.1010 

Self-cultivation: 

Humane: 2 respondents intimated that the plaintiff should show his understanding to the defend-

ant, since they lived in same village.1011 

Loyalty: 2 respondents considered the breaching party’s apology and his willingness of to com-

pensate later1012. Two of them also decided to encourage the breaching party to apologize for his 

breach to the injured party in order to compensate the loss of enjoyment.1013 

Combine the self-intention with the circumstances: One respondent would like to persuade the 

plaintiff to give up a part of the claim, and made him to recognize that he did not need to require that 

much in the specific situation.1014  

Zhong Yong:  

                                                   
1008 22, 34. 
1009 34, 42. 
1010 7, 15, 37. 
1011 34, 40. 
1012 41, 43. 
1013 34, 35. 
1014 41. 
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Considered both parties’ specific situations, the 8 respondents intended to reduce the amount 

damages by discretion, in order to make a balance between the parties’ interests.  

 ‘If consider the mother's illness, judges, based on emotion, may make Tom pay less. But if the 

plaintiff also has specific situation, we will strike a balance.’(No.21) 

b)  Second stage  

In the second stage, 4 respondents provided higher discretionary damages1015.  

Actual loss (out of pocket loss): Two of them would require the defendant to return the contract 

price. 1016 Moreover, Respondent No.15 offered 30 percent of the contract price as punitive damages to 

the breaching party.  

Gain- based damages: 2 required the breaching party to repay of gain from breach.1017 

Non-pecuniary damages: No.34 awarded non-pecuniary damages as a punishment.  

3) Mediation (enforcement) 

8 respondents in Case 2 would like to solve the case by mediation in either first or second stage. 

Four of them firstly got version A.1018Another four received version B first.1019 In version A group, 

three respondents mediated in the second stage. One of them did it in the first stage. In version B 

group, 2 respondents solved the case by mediation in the first stage, while other two intended to first 

give judgment by law, and then do mediation during the enforcement of the judgment.  

a) Version A group 

Gain-based damages:  In the first stage, 2 respondents offered ‘gain-based damages’ as a pun-

ishment.1020 

Certainty: One thought that only discretionary damages could be awarded since the value of the 

painting was uncertain.1021  

Actual loss (out of pocket loss): Respondent No.21 decided that the damages were the price paid 

                                                   
1015 7, 22, 35, 40. For example, Respondent No.7 awarded the minimum amount of damages which was 1percent 

of 20000 in the first stage, while in the second stage he said that the discretionary damages were generally the 

3percent to 5 percent of contract price. 
101615, 34. 
1017 37, 41. 
1018 14, 19, 21, 32. 
1019 5, 8, 13, 39. 
1020 19, 32. 
1021 14. 
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by the injured buyer.  

Judge’s personality: She also mentioned that she would like to do mediation other than judgment. 

The mediation was based on her personal feeling about the case and the litigants.   

The other three respondents chose to mediate after receiving the cultural values factors.  

Social orderliness: 

Situational centered: They considered the specific situations of the defendant  

Public opinion: Respondent No.14 thought that the public had no problem to accept the result of 

mediation. 

Social egalitarianism: 

Selfishpunish; unselfishreward: the unselfishness of the defendant.  

Self-cultivation: 

Combine the self-intention with the circumstances: Respondent No.32 said that he would like to 

persuade the plaintiff to reduce the claim, because of the specific financial difficulty of the defendant.  

Zhong Yong:  

The respondent intended to mediate, since the mediation could solve the conflict in a way which 

was good for both parties. It served a combination between rule of law and social morality. 

b) Version B group 

The legal considerations are rarely mentioned in the first stage.  

Actual loss (out of pocket loss): Only Respondent No.5 decided that the breaching party should 

return the contract price to the injured buyer.  

The respondents were more likely to consider the cultural values factors.  

Social orderliness: 

Situational centered: The entire four respondents said that the specific situation of the defendant.  

Public opinion: Respondent No.5 viewed the ‘public opinion’ of the court’s decision as a consid-

eration. 

Self-cultivation: 

Loyalty: Respondent No.13 thought the attitude for the defendant to compensate the injured party 

should be considered.  
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Zhong Yong:  

2 respondents chose to mediate the case.1022 Another two respondents did judgment first, and then 

persuade the plaintiff to give up some claims during enforcement1023, in order to relieve the conflicts 

and balance the interests between two parties.  

In the second stage, the respondents decided to make judgment only under the legal consideration.  

4) Conclusion 

Similar with Case 1, in Case 2, the reasons given by the respondents to change their decisions 

show that it is the cultural values considerations influence them to reduce the damages or do mediation, 

which is in line with ‘Zhong Yong’ principle.  

The respondents who decreased damages in the second stage received firstly the version A. They 

would like to provided lower damages after they considered the factors related to ‘different require-

ments for different social statues’, ‘situation-centered’, ‘selfishpunish; unselfishreward’ , ‘recog-

nize and obey the social liability’, ‘loyalty’, ‘humane’ and ‘distribution in needs’ in ‘cultural values 

consideration system’. On the contrary, the respondents who increased damages in the second stage 

got version B first. They provided lower damages under the factors related to ‘different requirements 

for different social statues’, ‘situation-centered’, ‘selfishpunish; unselfishreward’, ‘recognize and 

obey the social liability, ‘loyalty’, ‘humane’, ‘combine the self-intention with the circumstances’, 

‘public opinion’ and ‘distribution in needs’ from ‘cultural values consideration system’. They in-

creased damages when the cultural values factors have been removed.  

The answers of those who did mediation also show the impact of the consideration of cultural 

values to the choice of mediation. Most of the respondents who received version A first would like to 

mediate in second stage after considered the factors related to ‘situation-centered’, ‘selfishpunish; 

unselfishreward’, ‘combine the self-intention with the circumstances’ and ‘public opinion’. In con-

trast, the respondents who received version B first mediated the case in accordance with the factors 

related to ‘situation-centered’, ‘public opinion’ and ‘loyalty’. 

 

                                                   
1022 8, 39. 
1023 5, 13. 
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Case 3 

1) Decreasing damages    

In Case 3, 14 respondents provided decreasing damages from the first stage to the second 

stage.1024 All of them received version A first. In the first stage, 13 respondents mentioned legal con-

siderations ‘loss of profits’, ‘loss of chance’ and ‘gain-based damages’.1025 Three of them intimated 

cultural values considerations the values of social orderliness (‘different requirement for different so-

cial statuses, ‘accept the priority of society’) and Zhong Yong.1026 In addition, 3 respondents consid-

ered ‘certainty’ of the loss of profits.1027 

In the second stage, the 14 respondents respectively considered the values of social orderliness 

(‘different requirements for different social statues’, ‘situation-centered’, ‘public opinion’, ‘accept the 

priority of society’), social egalitarianism(‘selfishpunish; unselfishreward’), self-cultivation 

(‘humane’, ‘combine the self-intention with the circumstances’, ‘loyalty’). 

a) First stage 

In the first stage, 12 respondents determined the amount of damages in accordance with the legal 

considerations.  

Loss of profits: 8 respondents though the plaintiff’s ‘loss of profits’ should be recovered. Six of 

them would like to award the 5.7 million Yuan claimed by the plaintiff pharmaceutical company, if it 

could be certainly proved.1028 The other two respondents would like to use other formulas, since they 

thought that the 5.7 million losses of profits were uncertain. For Respondent No.15 would like to 

compensate the normal profits of a medicine (subject matters). No.35 calculated damages as the sales 

volume of the third medicine factory combining with the price of pharmaceutical company.  

Gain-based damages: 4 respondents1029 required the breaching chemist and the third party factory 

to return the profits they received from the breach.  

Loss of Chance: 7 respondents mentioned ‘loss of chance’, but only two of them thought it could 

                                                   
1024 2, 9, 10, 15, 17, 21, 28, 29, 34, 35, 39, 40, 42, 43. 
1025 2, 9, 15, 17, 21, 28, 29, 34, 35, 39, 40, 42, 43. 
1026 21, 40, 42. 
1027 21, 36, 39. 
1028 21, 28, 29, 34, 39, 40. 
1029 2, 9, 17, 42. 
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be recovered as punitive damages.1030 

Actual loss (out of pocket loss): One respondent compensated the ‘actual loss’ which was the con-

tract price paid by the plaintiff.1031 

3 respondents considered cultural values in the first stage.  

Social orderliness:  

Accept the priority of society: All of them mentioned the social benefits brought by the breach.  

Different requirement for different social statuses: No.21intimated special social identity of 

pharmaceutical company.  

Zhong Yong:  

No.40 provided a decision-making process which is in line with ‘Zhong Yong’.   

‘It is impossible to make the two parties equitable completely, but do not make one side too strong, 

and the other too weak.’(No.40) 

b) Second stage 

Social orderliness: 

Situational centered: 13 respondents considered the specific background in Case 3(outbreak of 

infectious disease) when determined damages1032.  

Accept the priority of society: 5 respondents mentioned the good social effect of the breaching 

party’s behavior. They thought the public interest should be protected primarily.1033  

‘Since there is public health emergency, we have to measure the importance of financial interests 

of the pharmaceutical company and the public interest. …The protection of the public interest has pri-

ority. This is no doubt.’(Mo.15) 

Different requirement for different social statuses: 2 respondents intimated special social identity 

of pharmaceutical company required it to save others, but it did not do so.1034 

Public opinion: Respondent No.34 reduced the damages since the public thought the chemist was 

correct.  

                                                   
1030 28, 34. 
1031 43. 
1032 2, 9, 10, 15, 21, 28, 29, 34, 35, 39, 40, 42, 43. 
1033 10, 15, 21, 28, 29. 
1034 34, 35. 
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Social egalitarianism: 

Selfishpunish; unselfishreward: 9 respondents viewed the unselfishness of the breaching 

chemist as an element to reduce damages, since he transferred the formula to the factory not for profits 

but to save others.1035 

Self-cultivation: 

Loyalty: 4 respondents noticed that the chemist had contacted the company and exhausted his 

ways to resolve the problem.1036 

Humane: 3 respondents thought the plaintiff violated the social morality by did nothing to handle 

the diseases, so the company should not be given too much compensation.1037 

Combine the self-intention with the circumstances: One respondent said that the plaintiff compa-

ny should combine his own claim of loss of profits with the specific situation that the social order was 

been threatened by the disease.  

‘If a local disease makes the social order be threatened, the profit of the company will also be 

threatened’ (No.15). 

In the second stage, the consideration of cultural values made the respondents to reduce the dam-

ages, even to zero.  

2) Increasing damages 

19 respondents provided increasing damages from the first stage to the second stage.1038 All of 

them received version B first. In the first stage, 8 respondents provided damages on accordance with 

legal considerations, such as, ‘gain-based damages’, ‘actual loss’ and ‘loss of profits’.103919 respond-

ents intimated cultural values considerations, such as, the values of social orderliness (‘situation-

centered’, ‘public opinion’ and ‘accept the priority of society’), social egalitarianism (‘selfishpunish; 

unselfishreward’, self-cultivation (‘recognize and obey the social liability’, ‘loyalty’, ‘humane’). In 

addition, 5 respondents considered ‘certainty’, and were reluctant to support the plaintiff’s claim for 

                                                   
1035 9, 15, 17, 28, 29, 34, 42. 
1036 28, 34, 39, 42. 
1037 29, 34, 42 
1038 1, 6, 7, 8, 11, 13, 16, 18, 19, 20, 22, 24, 25, 27, 31, 32, 37, 38, 41. 
1039 6, 7, 8, 18, 24, 25, 31, 37. 
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loss of profits.1040 

In the second stage, 14 respondents respectively provided damages under the themes ‘loss of 

profits’, ‘gain-based damages’.10414 respondents said there was no reason for them to reduce the dam-

ages when the cultural values factors were removed.1042 In addition, one respondent increased the 

damages to the maximum amount, since without the cultural values factors, the breaching party could 

be seen as breaching in bad faith.  

a) First stage  

8 respondents considered legal themes in first stage.  

Gain-based damages: 7 respondents decided the award ‘gain-based damages’ if the third party 

factory got any benefits from selling the medicines.1043  

Actual loss (out of pocket loss): One determined the damages as the contract price, since it was 

foreseeable to the breaching party.1044 

Loss of profits and certainty: The ‘certainty’ was used by 5 respondents to rationalize the unwill-

ingness of supporting the loss of profits claim of the plaintiff.  

‘The so-called loss of profits listed by pharmaceutical company would not be support-

ed….because it cannot be certain….In judicial practice, recovery of loss of benefits needs to fulfill 

very strict requirements.’(No.41) 

The entire 19 respondents mentioned cultural values themes.  

Social orderliness: 

Situational centered: All of them considered the special background (outbreak of disease) when 

determining damages. 

Accept the priority of society: 13 respondents emphasized that the good social effect of the breach 

should be considered. The damages should be reduced because the breaching party protected the pub-

lic interests.1045  

                                                   
1040 16, 18, 25, 37, 41. 
1041 1, 8, 11, 16, 18, 22, 25, 31, 32, 38, 41.  
1042 7, 8, 19, 22. 
1043 6, 7, 8, 18, 24, 31, 37. 
1044 25. 
1045 6, 7, 8, 11, 13, 16, 20, 22, 24, 25, 27, 38, 41. 
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‘Since the case involved the public interest, the judge must consider the social responsibility be-

yond contract law.’(No.6) 

Public opinion: One respondent decided to reduce damages since the breaching party did not 

breach in bad faith. ‘Determining whether a breach is in bad faith depends on judges’ experience and 

‘public opinion’. 1046  

Social egalitarianism: 

Selfishpunish; unselfishreward: 16 respondents viewed the unselfishness of the defendant as 

a condition to reduce damages, since he transferred the formula to the factory without charge.1047 

Self-cultivation: 

Loyalty: One noticed that the chemist had contacted the company and tried to legally solve the 

problem1048.  

Recognize and obey the social liability: One said that the chemist’s behavior showed his willing-

ness to take social responsibility.1049  

Humane: 2 respondents thought the price of company was inappropriately high and its refusing to 

discount is an abuse of market position1050.  

The consideration of cultural values made the respondents to award lower damages in the first 

stage.  

b) Second stage  

In the second stage, the respondents determined the damages on account of the legal considera-

tions and ‘certainty’. None of them mentioned the cultural values considerations. 

Loss of profits: 10 respondents compensated the ‘loss of profits’ of the injured party.1051 However, 

none of them supported the claim of the plaintiff (5.7 million), since it could not be ‘certain’1052 and 

‘unforeseeable’ to the breaching party1053.Some respondents provided specific formulas for damages 

calculation. Respondent No.16 and 32 would like to calculate the amount of damages by multiplying 

                                                   
1046 37. 
1047 1, 6, 7, 11, 13, 19, 20, 22, 24, 25, 27, 31, 32, 37, 38, 41. 
1048 11. 
1049 41. 
1050 19, 27. 
1051 1, 8, 11, 16, 18, 22, 25, 31, 32, 38. 
1052 1, 8, 25. 
1053 11, 22, 31, 38. 
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the sales volume of the third party factory with the price the plaintiff company offered. Respondent 

No.22 assessed damages according to the profits the company got in a certain period before the breach.  

‘Suppose the company could make 1 million profits without the breach, but since the resale of the 

formula, the sales volume of the company declined. Damages would be the differences between previ-

ous profits the company got without the breach and the decrease profits after breach in the same peri-

od. The previous profits were the average profits in last three years which were determined by the 

company’s reputation, visibility, product, market scope.’(No.22)  

Gain-based damages: 5 respondent awarded ‘gain-based damages’ to the injured party.1054 The 

amount was equal to the breaching party’s gain from resale the formula and the third party factory’s 

gain from selling the medicine. 

3) Mediation  

Only two respondents solved Case 3 by mediation. Both of them received version A first, and de-

cided to mediate in the second stage.1055 

In the first stage, both the respondents compensated the ‘loss of profits’ of the injured party, sub-

ject to ‘foreseeability’ of the breaching party and ‘certainty’ of the loss.  

In the second stage, they would like to mediate the case after receiving the cultural values factors.  

Self-cultivation: 

Humane: No.14 chose mediation since the price offered by the pharmaceutical company to trans-

fer the formula was too high.  

Loyalty: No.39 considered that the breaching party had exhausted his ways to solve the problem.  

Social egalitarianism:  

Selfishpunish; unselfishreward: he also thought the defendant’s motivation was good.  

Zhong Yong:  

Medication which based on the consideration of specific situations of the cases and the consensus 

of the parties can be seen in line with ‘Zhong Yong’.  

4) Conclusion 

                                                   
1054 13, 19, 20, 27, 41. 
1055 14, 39. 
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The above reasons in Case 3 also demonstrate that the cultural values considerations led the re-

spondent to reduce the damages or do mediation.  

The respondents who decreased the damages in the second stage received firstly version A. The 

decreasing damages came mainly along with the consideration of the factors with regard to ‘different 

requirements for different social statues’, ‘situation-centered’, ‘recognize and obey the social liability’, 

‘selfishpunish; unselfishreward’, ‘humane’, ‘loyalty’, ‘combine the self-intention with the cir-

cumstances’, ‘public opinion’ and ‘accept the priority of society’. Conversely, the respondents who 

increased the damages in the second stage got version B first. The increasing damages generally relate 

with their changing considerations from cultural values factors to legal factors.   

Moreover, the choices of mediation in second stage also relates to the cultural values factors, such 

as ‘humane’, ‘loyalty’ and ‘selfishpunish; unselfishreward’.   
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http://cisgw3.law.pace.edu/cisg/text/anno-art-74.html#ucd
http://www.cisg.law.pace.edu/cisg/text/digest-art-77.html
http://www.cisg.law.pace.edu/cisg/text/digest-2012-75.html
http://www.cisg.law.pace.edu/cisg/legislative/B01-74.html
http://www.cisg.law.pace.edu/cisg/principles/uni77.html#official


12 
 

National Legislations, Cases and other Authoritative Documents:  

 

Australia: 
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Law of the People’s Republic of China on Foreign-funded Enterprises 1990. 

Rules for the Implementation of the Law of the People’s Republic of China on Foreign-funded 

Enterprises 1990. 

The Supreme Court’s Suggestions for Hearing the Cases of Loan Contract, 1991.  
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The Judicial Interpretation of Supreme Court about the Application of Law in Hearing of Sale 
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 [White Paper] Judicial Reform in China (October 9, 2012). 
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No.130, 2003, The First Middle People’s Court of Shanghai, First Commercial Instance. (上海市

第一中级人民法院，（2003）沪一中 民五 (商) 初字第 130 号) 

No. 168, 2004, The Second Middle People’s Court of Shanghai, Final Commercial Instance. (上

海市第二中级人民法院， (2004) 沪二中 民三 (商) 终字第 168号) 

No. 16436, 2010, Local People’s Court of Shanghai Pudong District, First Civil Instance. (上海

市浦东新区人民法院，（2010）浦民一（民）初字第 16436 号) 

No. 718, 2012, Local People’s Court of Guangxi Zhuang Autonomous Region, Liuzhou City, 

Chengzhong District, First Civil Instance. (广西壮族自治区柳州市城中区人民法院，（2012）民

一初审字第 718 号) 

 

CISG 

Germany 22 September 1992 Appellate Court Hamm (Frozen bacon case), 

<http://cisgw3.law.pace.edu/cases/920922g1.html>, accessed at 28-01-2013. 

Germany 14 January 1994 Appellate Court Düsseldorf (Shoes case), 

<http://cisgw3.law.pace.edu/cases/940114g1.html>, accessed at 19-01-2013. 

ICC Arbitration Case No. 8128 of 1995 (Chemical fertilizer case), 

<http://cisgw3.law.pace.edu/cases/958128i1.html>, accessed at 29-01-2013. 

ICC Arbitration Case No. 8740 of October 1996 (Russian coal case), 

<http://cisgw3.law.pace.edu/cases/968740i1.html>, accessed at 05-02-2013.  

ICC Arbitration Case No. 8786 of January 1997 (Clothing case), 

<http://cisgw3.law.pace.edu/cases/978786i1.html>, accessed at 22-01-2013. 

ICC Arbitration Case of 20 December 1999 (Copper cable case), 

<http://cisgw3.law.pace.edu/cases/991220i1.html>, accessed at 29-01-2013.  

Russia 6 June 2000 Arbitration proceeding 406/1998, 

<http://cisgw3.law.pace.edu/cases/000606r1.html>, accessed at 22-01-2013. 

Australia 17 November 2000 Supreme Court of Queensland (Downs Investments v. Perwaja 

Steel), <http://cisgw3.law.pace.edu/cases/001117a2.html>, accessed at 30-01-2013. 

http://cisgw3.law.pace.edu/cases/920922g1.html
http://cisgw3.law.pace.edu/cases/940114g1.html
http://cisgw3.law.pace.edu/cases/958128i1.html
http://cisgw3.law.pace.edu/cases/968740i1.html
http://cisgw3.law.pace.edu/cases/978786i1.html
http://cisgw3.law.pace.edu/cases/991220i1.html
http://cisgw3.law.pace.edu/cases/000606r1.html
http://cisgw3.law.pace.edu/cases/001117a2.html
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Germany 21 December 2001 District Court Hamburg (Stones case), < 

http://cisgw3.law.pace.edu/cases/011221g1.html>, accessed at 16-01-2013. 

Austria 14 January 2002 Supreme Court (Cooling system case), 

<http://cisgw3.law.pace.edu/cases/020114a3.html>, accessed at 11-01-2013. 

Austria 24 January 2002 Appellate Court Graz (Excavator case), 

<http://cisgw3.law.pace.edu/cases/020124a3.html>, accessed at 28-01-2013. 

Belgium 20 October 2004 Appellate Court Gent (NV Van Heygen Staal v. GmbH Stahl- und 

Metalhandel Klockner), <http://cisgw3.law.pace.edu/cases/041020b1.html>, accessed at 30-01-2013. 

Russia 23 December 2004 Arbitration proceeding 97/2004, 

<http://cisgw3.law.pace.edu/cases/041223r1.html>, accessed at 16-01-2013. 

Netherlands 19 July 2006 District Court Arnhem (Skoda Kovarny v. B. van Dijk Jr. 
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proof vest case), <http://cisgw3.law.pace.edu/cases/094505gr.html>, accessed at 14-01-2013. 
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The Sale of Goods Act 1979, Section 50, 51 and 53. 

AB Corp v CD Co (The Sine Nomine) [2002] 1 Lloyd's Rep. 805. 

A.B.D. (Metals & Waste) Ltd. v. Anglo Chemical & Ore Co. Ltd [1955] 2 Lloyd’s Rep. 456. 

A/B Karlshamns Oljefabriker v Monarch Steamship Co Ltd [1949] A.C. 196. 

The Achilleas [2008] UKHL 48. 

Addis v Gramophone Co Ltd [1909] AC 488. 

A. K. A. S. Jamal v Moolla Dawood, Sons & Co. [1916] 1 A.C. 175. 

Anglia Television Ltd v Reed [1972] 1 Q.B. 60. 

Anglo African Shipping Co of New York Inc v J Mortner Ltd [1962] 1 Lloyd's Rep. 610. 

Attorney General v Blake [2001] 1 A.C. 268. 

Balfour Beatty Construction (Scotland) Ltd v Scottish Power Plc.1994 S.C. (H.L.) 20. 

Banco de Portugal v Waterlow & Sons Ltd [1932] A.C. 452. 

http://cisgw3.law.pace.edu/cases/011221g1.html
http://cisgw3.law.pace.edu/cases/020114a3.html
http://cisgw3.law.pace.edu/cases/020124a3.html
http://cisgw3.law.pace.edu/cases/041020b1.html
http://cisgw3.law.pace.edu/cases/041223r1.html
http://cisgw3.law.pace.edu/cases/060719n1.html
http://cisgw3.law.pace.edu/cases/094505gr.html
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Chaplin v Hicks [1911] 2 K.B. 786. 
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C & P Haulage v Middleton [1983] 1 W.L.R. 1461. 
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Louis Dreyfus Trading Ltd v Reliance Trading Ltd [2004] EWHC 525 (Comm). 

The ‘Marine Star’ [1994] 2 Lloyd’s Rep 629. 

McCarey v Associated Newspapers Ltd [1965] 2 Q.B. 86. 

Melachrino v Nickoll [1920] 1 K.B.693. 
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Conventions and Instruments:  

 

Article 74, 75, 76, 77, CISG. 

Article 24, CISG. 

Article 18 (3), CISG. 

Article 6, CISG. 

Article 7.4.4., 7.4.5, 7.4.6, UNPICC. 
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